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LIBERTY OF THE PRESS.

I.

. Nature and Objects of the Inqﬁiry.

THE task of pointing out which of the acts, capable of being com-
mitted by the press, it would be expedient to prohibit under penal-
ties, we trust will be found to be greatly diminished, by what we have
already established n the articles GOVERNMENT and JURISPRUDENCE.
There is scarcely a right, for the violation of which, scarcely an
operation of government, for the disturbance of which the press may
not be employed as an instrument. The offences capable of being com-
mitted by the press are indeed nearly co-extensive with the whole field of
delinquency. -

It 1s not, however, necessary to give a separate definition of every
such violation or disturbance, when commtted by the press; for that
would be to write the penal code a second time; first describing each
offence as it appears in ordinary cases ; and then describing it anew for
the case in which the press 1s the particular instrument.

If, for the prevention of the violation of rights, it were necessary to give
a separate definition, on account of every instrument which might be em-
ployed as a2 means of producing the several violations, the penal code would
be endless. In general, the instrument or mneans 18 an immaterial circum-
stance. 'The violation itself, and the degree of alarm which may attend
it, are the principal objects of consideration. If a man 1s put in fear of
his life, and robbed of his purse, it is of no consequence, whether he 1s
threatened with a pistol or with a sword. In the defimtion of ‘a theft,
of a fraud, or a murder, it is not necessary to include an account of all
the sorts of means by which these injuries may be perpetrated. It i
sufficient if the Injury itself is accurately described. The object 1s to
prevent the injury, not merely when produced by one sort of means or
another sort of means, but by any means.

From these illustrations, 1t sufficiently appears, that, if an accurate:
peual code were composed, defining the violatious of rights, and the dis-
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turbances of the operations of government, to which penalties were to
be annexed, every offence, capable of being committed by the press,
would be defined without mentioning the press. It is no less evident,
that if we include in the term libel, as, to the great encouragement of
confusion, 1s generally.done, all the offences capable of being committed
by the press, we include in the definition of libel all the definitions of
the penal code,

As far as Persons and Property are concerned, the general definition
of the acts by which rights are liable to be violated, has always been held
sufficient ; and has been regarded as including mot less the cases m
which the instrumentality of the press has been employed, than those m
which any other means have been employed to the same end. Nobody
ever thought of a particular law for restraining the press on account of
the cases In which it may have been rendered subservient to the perpe-
tration of 2 murder or a theft. It is enough that a law is made to pumsh
him who has been guilty of the murder or theft, whether he has employed
the press or any thing else as the means for accomplishing his end.

There can be no doubt, however, that the press 1s an instrument
peculiarly adapted for the commission of 1njuries agamst Reputation, and
for effecting disturbance to the operations of Government, while it has
po peculiar adaptation for the commission of other offences. Here, too,
there 1s the greatest disposition to restrain the press within 1mproper
limits. It is demanded of us, therefore, upon this part of the subject,
to enter into greater detail. *

We are then to inquire, in the first place, What are the acts of the
press with respect to privafe reputation: and next, What are the acts
with respect to government, which it is desirable that punishment should
be employed to restran.

11,
Offences of the Press with respect to Private Rights.

Agreeably to the principles which have been already considered in the
article JURISPRUDENCE, no act can be regarded as an offence with re-
spect to an 1ndividual, which is not a violation of some of his rights.*

" In considering the rights which ought to be established with respect to
reputation, one proposition may be assumed ; That every man should be
considered as haying a right to the character which he deserves; that is,
to be spoken of according to his actions.

Such Offences should be defined.

In what manner the definition of this right, which would form a part

® In the description which follows of that violation of rights which is most liable to
be committed by the press, and of the mode in which it ought to be treated, the deve-
lopements presented in the arlicle JURISPRUDENCE are understood to he present to the
mind of the reader; if they are not; the very brief exposition here given will not bs
understood.
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of the civil code, should be expressed, is not now the question; it is
evident there is mo peculiar difficulty mn the matter. As words, not
thoughts, are the object of legal cogmizance, the nght can only have
respect 1o security against certan words; words, imputing to the mdi-
vidual, actions which he has not performed, or a disposition to certain
actions, without evidence that such a disposition exists,

Suppose that one man has instituted a suit against another, for the
oflence of having violated, through the press, his nght to some part of
the reputation which he deserves. In his ground of complaint he must
affirm that the man has impnted to him exther the performance of actions
which he did not commit, or a disposition to certain actions, where no
evidence of such disposition can be given.

The words are produced; and the first question is, whether they do
or do not impute the actions which, in the complaint, or bill of accu-
sation, they are alleged to impute?

It 13 to be observed, that they who oppose the attempt to define the
offences, which, for shortness, we call the offences of the press, make
use of such occastons, as this, to raise their objections. -~ How, they ask,
can all the forms of expression be defined, by which the imputation of
such and such actions may be, either more openly, or more covertly,
conveyed ¢

It 1s very evident that the question, on such an occasion, whether the
words do or do not impute such or such actions, is a question of fact.
The law says, that such and such actions shall not be imputed, defining
the actions. Whether such and such a man has imputed such actions,
and whether by one sct of words, or another set of words, are questions
of fact.

The law, when 1t said that such and such acts should not be imputed
to a man, could not determine whether A, who is accused by B, .of
having 1mputed to him one of those acts, did so, or not. That is to be
determined hy evidence, bearing upon the point. QOne, and in general
the mam article of that evidence, are the words which have been used.
What 1s the import of these words; or, which comes to the same thing,
what is the degree of proof mvolved in them, 15 to be determined, as all
questions respecting the weight of evidence are, in each instance, to be
determined, by the tribunal before which the accusation is brought. The
mterpretation of words rests upon the same footing 1n this, as in all other
cases, that, for example, of a Will. The law determines, that what-
soever disposition a man has made with respect to his property, shall take
effect after Ins death. But whether A has left his manor of Dale to B,
s a matter of fact to be determined by evidence applying to that parti-
cular point; principally by that arising from the words of the will.

It may still be argued, by persons who do not easily renounce an
opinion to which they have once given their support, that the actions, the
nnputation of which, the legislature means to prohibit, cannot be defined.

But this 1s a position which cannot long be maintained.

It 1s hurtful to a man, if he is believed to have committed some
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actions, or to have a disposition to commit them; it 1s not hurtful i the
case of others. KEvidently 1t 1s by imputauon of the first sort alone, that
any right with respect to reputation can be mfringed.

The acts, which a man receives 1unjury from. being believed to have
committed, or to be disposed to commit, are either those to which the
law has annexed penalties, or those to which the penalties of public
disrepute and dishke arc annexed.

With respect to those acts to which the Jaw has aunexed penalties, as
theft, murder, perjury, and so on, it will not be pretended that there 1s
any dlﬂiculty ; the law has already defined titem, or ought to define them,
and they may be marked ‘with perfect precision by a few words.

Those acts which it is hurtful to a mau, solely on account of the dis-
repute and dislike which they produce, to have it believed that he has
committed them, may also he with: sufficient accuracy determined.

Compensation should be made to the individual for injuries sustained
by Offences of the Press.

The ends to be attaned by punishment are, Reparation to the mdr-

wdual to whom injury has been done, and Prevention of similar acts m
future.

In the 1dea of all punishment, effectual rep'lrauon to the 1njured md-
vidual 1s a necessary and essential ingredient. Suppose, then, 1t were
declared by the legislature, that every imputation to a man of acts which
bring the evil of dislike and disrepute upon him who has committed them,
that 1s, every false imputation,- shall be punished at least by reparatlon
to be made to the party injured; the term evi/ is to this purpose-per-
fectly precise. It would remain with the complainant to show what kind
and degree of mjury he had received; which 15 a matter of fact, to be
eﬁtunated In each instance, from the ‘evidence adduced, by the lrlbunal
before which the question 1s brought. If the injury sustained is 2 pecu-
mary mjury, the question coincides exactly with the question of damages,
decided regularly, in Enghish courts, as a question of-fact, by the jury.

Injuries of the kind which we are now considering can affect a man
only In two ways; either, by lessening the pecumary value which he
might otherwise have enjoyed; or, by lesaenmw the marks of respect and
aﬁection which he would otherwise have received. What the loss 1s, In
this latter instance, 1s also evidently a question of fact. It has nothing,
therefore, to do with the legal definition of the- offence, the business of
the legislature. It 1s a question, which, like all other questions of fact,
must of necessity he determined upon evidence by the tribunal’ before
which 1t 1s brought. It is no doubt a question of delicacy, and con-
siderable dlfhculty, because the evidence must often cousist of very fine
and minute circumstances, which can seldom be precisely ascertained.
But.this 1s not the ouly class of judicial questions, the determination of
which depends upon such evidence as 1t is very difficult accurately to
collect and to weigh, What is of greatest importance, on tus occasion,
to remark is, that all the difficulty lies in the matter of fact. There is no
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doubt or obscurity m the law, which says, that whatsoever hart a man hag
sustained through actions or dispositions falsely imputed to him, he shall
recetve compensation for.  Difliculties, however, arising either from the
complexity of the matter of fact, or the obscurity of the evidence, no
legislative enactments can prevent. These are confided to the skill and
integrity of the judge.

The compensation which ought to be made to a man for the diminu-
tion of those marks of respect and affection which he would otherwise
have recewved, 1s a question for the lesislature. Let us suppose that a
soldier has been accused of cowardice, in such a manner as to create a
general belief of the truth of the accusation; that a man of honour has
heen accused of mendacity, or of some of those irregular propensities to
which the horror of the public is aftached ; it is evident that money is
not, m such cases, an appropriate compensation. "

When a man; through the offence of another, has been deprived of a
certain amount of money, or of money’s worth, we say that he has re-
cetved compensation, when he is placed in the same situation in which he
would have been, if the offence had never taken place.

According to this idea of compensation, a man, against whom an
unfavourable opinion has been created, by the act' of another man, has
received compensation, ivhen he is placed in the same sitnation with
regard to the opinion of those with whom he is connected, as if that act
had not taken place. This, therefore, is the object which it ought to be
the endeavour of the legislature to effect. h

One expedient i3 perfectly appropriate. [t is, that the man who has
falsely propagated an unfavourable opinion with respect to anotler,
should be made to do whatever is in his power to remove the impression
he has made. 'T'o this end, he should publish the sentence of the judge,
declaring that the action, or disposition which he had imputed to the indi-
vidual jured, he had imputed to him falsely. He should at least be
made to publish it in every way in which he had published the imputa-
ton.  Frequently a more extensive publication might be required.

In most cases, it will be allowed, that thus much would suffice. - It
may, however; be aftirmed, that often the impression would be too pro-
toundly struck, to be effaced by a mere knowledge of the sentence of the

Judge. In such cases, something more in the way of compensatioii

would be required. On this, it is of Importance to be observed, that if
the impression produced by an imputation, which, after sslemn Ingury,
the judge has declared to be false, should not, by that declaration, be
completely effaced, it implies necessarily one of two things ; either that
the public have evidence of the truth of the accusation, which was not
adduced to the judge, and then the remaining impression is not owing
to the imputation which the judge has condemned, but to the evidence :
or, secondly, that the public mind is in a state of gross ignorance and
imbecility, capable of forming opinions, even on the clearest subjects;
not”only not according to evidence, but in opposition to it. If the
public mind, however, is in such a deplorable cendition, 1t 1s the fault
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of the legislature ; and for the rectification of this evil, the best course
undoubtedly is, to take effectual measures for the instruction of the
people, which instruction would soon place them beyond the danger of
such delusions. In the mecan time, if something more than the publiica-
tion of the sentence of the judge were necessary to restore a man to that
degree of consideration, of which the false imputation had deprived him,
governments have numerous ways of raising the consequence of indi-
viduals ; and no legislature would be at a loss for a gradation of expe-
dients suited to the scale of demand.

Means which should be used for preventing the violation of Rights
by the Press.

We have now illustrated that part of this question which regards com-
pensation to the injured individual. It remains to inquire what 1s best
to be done in this case, for the attainment of the other object of punish-
ment, namely, the prevention of similar offences 1n time to come.

To devise a punishment sufficient to prevent an offence, 1s to provide
a motive sufficient to counteract the motive which leads to the offence.
We have hence to consider what are the motives by which men are
incited to make false imputations on the characters of others.

These motives may be of three different sorts. A man may derive
pecuniary profit, he may derive comparative distinction, or he may
satisfy his desire of vengeance, by blackening the character of lns
neighbour. | |

In the case in which a man has by calumny wrongfully intercepted the
pecuniary receipts of his neighbour, the obligation of making satisfaction
to the party injured would, it is obvious, alone.suffice, provided the
machinery of the laws were sufficiently perfect, to render the execution
of them certain. Seldom would any man calumniate his neighbour, for
the sake of placing £20 in his own pocket, if he were sure that, next day,
or next week, he would have to restore it, with all the profit which might
have been made by the use of it, and with the disgrace besides of having
committed an action which other men abhor.

Sometimes, however, 2 man may derive pecuniary profit from calum-
niating persons whom he has not by that means deprived of any pecu-
niary advantage ; by the sale, for example, of a slanderous publication;
when the satisfaction due to the ndividual may not be of a nature to
counteract the motive which leads to the offence. The expedient in this
case, also, is sufficiently obvious, and sufficiently simple. It is necessary
to ascertain the whole of the gain which has been made by the offender,
and to take it away from him. This, together with the satisfaction which
he ought to make to the injured individual, would, if it were certain,
create a surplus of motive to abstain from the njurious act.

In both of these cases, if the execution of the law is uncertain, an
additional punishment may be necessary, sufficient to compensate for the
chance of escape. The allowauce to be made on this score-must depend
upon the imperfection of the laws; while one important fact 1s to be kept
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in_remembrance, thit as severity of punishment, heyond a certain
pomt, is increased, certainty of execution is diminished. The true
expedient, therefore, is to render the machinery of the laws so perfect,
that the penalties which they denounce may always be sure of execution ;
and, then, hardly any thing, beyond compensation to the individual, and
the abstraction of auy additional gain which might have been made by the
propagation of slander, would be necessary to repress all offences
agamst the reputation of others, to which the motive was constituted by
pecuniary gain.

The two remaining cases are still more simple. If a man propagates
a falsehood, for the sake of injuring the character of a man by whom his
own consideration is eclipsed, it 1s only when he expects to obtain by
that means a permanent advantage. If he kuows that immediately the
law will take its hold upon him; that he will be compelled to re-elevate
the character of his neighbour, and to proclaim lus own disgrace, he will
see that, to attempt depressing the character of another man by cah_.lmny,
1s the very worst of all expedients, for giving a comparative elevation to
his own.  The same is the result in the case where vengeance constitutes
the motive to injure the reputation of another. To render this propo-
sitton manifest, the most obvious illustration will suffice. No an, to
gratify his malignity to another person, would kill his ox or his ass, pro-
vided he were sure that immediately he would be obliged to make lum
full satisfaction; and instead of mjuring the man whom he hated, to
jure only himself. No, the rudeness and inefficacy of the law, holding
out a chance of escaping the duty of making reparation, is the sole origin
and cause of all offences of this description ; and if the law were placed
In a state but approaching to perfection, hardly any thing beside the.obli-

gation of making satisfaction would be necessary to repress the whole of
this order of crimes.

Whether any Imputation by which Truth is not violated, should be
considered an Offence by the Press.

We have now made cousiderable progress in this important. inquiry.
~We have ascertained, we think, with sufficient evidence, all that is
necessary to be done for preventing injuries to the reputation of indi-
viduals ; provided the rights of reputation are not, by the civil code,
made to extend beyond the boundaries of truth. Whether or not they
ought to extend farther, and individuals ought to be protected from the
disclosure of acts which they may have committed, is, we confess, a
question highly worthy of solution; upon which, therefore, before we
proceed to any of the subsequent topics, we shall offer the following
reflections.

There can be no doubt that the feelings of the individual may be as pain-
ful, where actions of a disreputable nature are, truly, as where they are
falsely, imputed to him. It is equally certain, that no paiuful feelings

ought to be wilfully excited in any man, where no good, sufficient to
overbalance that evil, is its natural consequence. '

2 v
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We have already shown, that reputation 1s mjured by the imputation
of acts of two different descriptions ; first, those to which the law an-

nexes penalties ; secondly, those to ‘which d!srepute aud the dislike of
others are annexed.
. Wath respect to those acts to which the law annexes penalties, there
1s no yoom for uncertainty or dispute. Unless the law is a bad law,
.which ought to be lcpealed (this, we confess, constitutes an exception,
and one, which, in very imperfect codes, extends a great way), the law
ought not to be disappomted of 1ts execution. The man who olves
formation against a murderer, or a thief, by the press, or without the
press,. venders a public service, and deserves not ‘pumishment but reward.
1t appears, therefore, that the question, whetlier a man ought to “be
jprotected from the imputation of actions which he has really commllted
refers solely to those acts which, without being punishable by the ]aw
.are attended with disrepute; acts, i other words, which the members of
.the society disapprove and dishke,
. The :prespect of the immediate and public expmure of all acts of this
-description, would ‘be a most effectual expedient to prevent their being
.committed. Men would obtain the habit of abstaining from them, and
.would feel 1t as little painful to abstain, as at present it i1s to any well
educated person to keep from theft, or those acts which constitute the
1l manners of the vulgar. The fable of Momus has alivays been un-
.derstood to carry an mmportant moral. He found grievous fault that a
window had not been placed in the breast of every man, by which, not
his actions alone, but his thoughts, might have been known. The mag-
nanimity of that-Roman has. been hlghly applauded, who not only placed
his residence in such a situation that his fellow-citizens might see as much
as possible of his aotions, -but ‘declared a. wish that he could: open to all
eyes his breast as well as his house. -

If the hatred and contempt of the people, therefore, were always nghtly
directed, and rightly jproportioned; if they never operated agamst any
actions but those which were hurtful, either to the individual himself, or
to others, and never, but in the degree in which they were hurtful, the
case would be clear ; the advantage which would be derived from the
true :exposure ‘of any mun’s actions -of any sort, would exceed beyond
calculation the attendant evil. The great difficiilty of 'insuring “the
practice of morality, m those numerous and hwhly unportant cases, to
which the legal sanction, ‘or the security of pains and penaltics, does not
extend, consists m the waunt of a motive always present, and powerful
.euough to counteract the instant motive which rges to‘the mnstant offence.
That motive almost every man would-derive from the knotledge that he
had the eyes upon him of all those, the good opinion of whom it was his
interest to preserve ; that no immoral - act of -his ‘would escape ‘their ob-
servation, and a proportionate share of their hatred and contempt. 1tisin
this view that the aid of religion has been sometimes regarded as of nmport-
ance to morality ; suggestmg the ‘1dea” of a ‘hgh’ aid cotistant observer.
All motives, however, are feeble, in proportion as the ‘pains and pleasiivés
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upon wlhich: thiey depend are distant, vague, or uncertan. Divines agree
with all ‘other men in complaining of the trifling effect of - rehglous
motives upon: the lives of the greater number of men. From the nature
of the prospect on which these motives depend, they could nat be less.
feeble than they have been 'thus -described. 'The case 15 not the same
with the motives arising from-the sentiments which we know we shall.
inspire 1n the breasts of our fellow-creatures. It 15 a.matter of daily aud:
incontrovertible experience, that these are among the most powerful:
which operate upon. the human mind.. The soldier rushes: upon. death,
auvd endures all the hardships: and. toils of his -cruel  profession,. that he.
may enjoy the admiration, and. escape the. contempt of s fellow-men..
On what else is founded the greater part of all humau pursmits & How
few, even of those who toil at the meanest occupations, but exert them-.
selves to have something for show, something to make an impression
upon the eyes of those who surround them? The very subject of the:
present mqmry derives from this. source the whole of its importance. The.
value of reputation is, indeed, but another-name for the value which we
attach. to the favourable and unfavnumhle sentiments of our fellow-men.
It 15; however, true, that their unfavourable sentiments do not.always.
fall where they ought, and this, we confess, is a consideration of: the
highest importance. kt. veny often happens that men’s: antipathies. are -
excited to actions from which no evil ensues, either to hum who performs.
them, or to any body else. If any man derives a pleasure from: such-
actiong, 1t 13 to linnt his sphere of mmocent enjoyment, to debar him..
from them. And if the press exposes Lim to the antipathies, the hatred, .
and contempt of his fellow-creatures, on, account of those actions, it pro-
duces an evil, uncompensated by the smallest portion.of good.. To;an
Indian Br ahmen, if be were known to bave. eaten, even when starving, -
a morsel of food: which bad heen prepared by a Chrishian, the conse.-
quences would be dreadful;.  Where the Roman Catholic religion is in
vigour, a man who should, iadulge bimself n. ammal food on forbidden .
days would be regarded with hortof. The usc -of wine, however mode- .
rate, would rendep a Mahomedan execrable to. the; whole of -his tnbe... -
This misdirection of the favourable aud unfavourable sentiments: of -
mankind ; in other words, this perversion and cosruption of their moral
sentlments, bas, in by far the greater nuber of instances, been the: work
of priests, contriving the means of mcreasing their influence. In some’
very important mstanceb, such, for example, as the: prejudices of birth,
at one time.in Kurope so powerful as to make; wen of low. binth objects -
of the greatest contempt, men; of elevated birth ebjects. of the:highest
veneration; the perversion of the mogal sentiments; is evidently the work
of the aristocratical class, -secuning: to. themselves a more easy’ delmm@u
over the rest of their fellow-creatures. - - L,
It 1S, lhmefole, evident, that where antlpathles, rehﬂmus or arlsto,t :
cratical, should prevail, the press would- be hurtfully empluyed 0 gIVING -

uotorlety to. the facts which would expose a maw to the opeiauou
of erther.

2u?
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We have now. ascertained the cases in which it would nof be good
that men should be protected from the declaration of truth by the press,
and also the cases in which it would be good that they should be so
protected. |

What, upon this view of the subject, would be desirable, is sufficiently
clear. It would be desirable that, in the one set of cases, the declaration
should be allowed, in the other it should not be allowed. Are the two
sets.of cases, however; capable of being accurately distinguished ?

If the comparison 1s made with any attention, it will not be difficult to
determine that the evil to be incurred by the loss of truth in the set of
cases In which the declaration of it would be useful, is much greater
than that which would arise from permitting the declaration 1n the cases
1n which 1t would be hurtful.

In the first place, the set of cases in which the declaration would be
useful are much more numerous, and much more important, than those
in which, in any tolerably civilized state of society, it would be hurtful..
Those 1n which it would be useful embrace the whole field of morality,
all those acts, the performance of which, on account of their singular:
importance, has been elevated to the rank of virtues. Every body
be{i)eves and proclaims, that the universal practice of the moral virtues
would ensure the highest measure of human happiness; no one doubts -
that the misery which, to so deplorable a degree, overspreads the globe,
while men injure men, and instead of helping and benefiting, supplant,
defraud, mislead, pillage, and oppress, one another, would thus be:
nearly exterminated, and something better than the dreams of the golden
age would be realized upon earth, Toward the attainment of this most.
desirable state of things, nothing in the world 1s capable of contributing
so much as the full exercise of truth upon ail immoral actions,—all
actions, the practice of which is calculated to lessen the amount of human .
happiness. According to this view, the justice of which 1t 1s impossible
to dispute, the evil incurred by forbidding the declaration of truth upon
all immoral actions is incalculable. .That which would be incurred by
the antipathies of misguided minds against actions innocent in themselves,
nobody, we should imagine, would so much as think of placing in
comparison.

In our own country, for example, the classes of actions which, though
they injure nobody, expose a man to the unfavourable sentiments of
others, are not numeyous. The number of persons who would be exposed
to inconvenience on account of the declaration of truth, in regard to them, -
would be small in comparison with those who would benefit by 1ts decla-
ration in the case of all really hurtful acts. |

It is, indeed, important to be observed, that a comparative smallness
of number is necessarily implied in the supposition of injury from any -
unfounded antipathy. Those who share in the antipathy, of course,
abstain_from the action. And unless the antipathy were so general as to
include almost the whole of the society, it would lose 1ts mjurious effect.
Besides, all the injury which can be done to the individuals against whom



15

truth would in this manuer operate mjuriously, would be, to make them:
abstain from the acts which were thus condemned. : ‘

Another thing to be considered is, that the whole of the evil arsing
from the exercise of truth 1s dependent upon an accidental circumstance,
capable of being removed ; upon a mental disease, requiring to be cured,
which, the legislature ought to be constantly endeavouring to cure, and
toward the cure.of winch truth 1s hikely.to operate as the most effectual
of all expedients. If any considerable mconvenience were experienced.
from exposure to unfounded antipathies, in consequence of.the pub-:
lication of truth, the groundlessness of these antipathies could not fail in
this case to be so often canvassed, and made to appear, that:at last it:
would become familiar to the multitude, and the antipathies would expire..:

It clearly, therefore, appears, that, if the cases in which the. de-:
claration of truth would expose.to unfounded prejudices could not be
clearly defined, and separated from the cases in which the declaration.
would be salutary, the rule of permitting truth ought to be universal.. But,:
though we percelve, that, to a considerable extent, there are cases,.in
respect to which 1t would be vain to hope for agreement in drawing:the:
line of distinction between what 1s hurtful and what 1s not, we are per-.
suaded that principles might be laid down in which all would agree, and:
which would serve to mark out certain cases for exception with sufficient:
cxactness., If any such cases could be separated, either of -actions.
which, though mjurious to nobody, excited antipathies, of of facts, as:
those of burth, for which, though a 'man was 1n no respect worse, he
might be regarded as worse ; the exercise of truth, with regard to them,:
might, ou the express ground that they were actions innoxious, or facts:
which ought to be of no importance in the estimate of human worth, be.
forbidden, when injurious, under the penalty of at least making repara~
tion for all the wjury of which it had been the cause.

—

111

Offences of the Press with respect to Government.

We have now explained, we trust with sufficient. clearness for the
present occasion, the principles upon which laws should be constructed
for protecting the rights of individuals against violations committed by
the press. ‘Lhe first part of this inquiry, therefore, we must consider as .
completed. In the second part we have to explain the principles upon’
which they should be constructed for protecting the operations of-
governnent.

r
]

Lxhortations to obstruct the operations of Government in detail, should ;
Exhortations to resist all the powers of Government at once should
not, be considered offences, '

Unless a door is left open to resistance of the government, in
the Jargest sense of the word, the doctrine of passive obedience is



14.

adopted ; ard the consequence is, .the universal prevalence. of mis-
government, ensuring the miseéry and degradation of the people.. Ou
the other baud, unléss the operations of government, instituted for
the protection of rights, are secured from obstruction, the . secusity
of rights, and all the advantages dependent upon the existence of
gaveruinent, are at an end. Between these two securities, both ne-
cessary to obtan the benefits .of good government, tliere appears to. be
such a contrariety, that the one . can only beobtained by the sacrifice of
thé other. o | . .

.As . tus difliculty, however, .anses chiefly from the extent of.the.
terms, a-close nspection of the cases which they involve, and which
they have a. tendency to confuse; wil enable us to discover the course
which it belongs to practical wisdom to pursue.. .

It 1. necessary, first of all, to. ascertain what sort of obstruetions. are
inconsistent,” and what are not inconsistent, with those operations. of
government, which are necessary. for the protection of rights. |

. The. application of physical foree, to resist the government in apply-
ing to the execution of the laws the physical power placed at its disposal
by the law, 1s such. an ‘obstruction of the operations of government, as.
would, if frequent, render it inadequate to the ends which 1t is provided
to secure. Lhis application of force, therefore, must be treated as an
oﬂ'ence;_and" any thing proceeding from the press, tending directly to
produce it, as a similar offence. . - .

- This proposition requires to be illustrated. The application of phy-
sical for¢e which 1s here described, and treated as an evil, 13 clearly
distinguishable from that resistance of government which is .the: last
security of the many agamst the: misconduct of the few. This 1s an ap-
phication of physical force to obstruet the operations of .government m .
detail ; the proceedings, for example, of a court of justice; the pro-
ceedings of the legislative organ, or the proceedings of any of the
administrative functionaries, In the execution of the duties with which
they are charged. This is not that.Species of resistauce which 1s neces-
sary, in the last resort, to.secure. the people against the abuse of the
powers of government..  This last is not a resistance to the operations of
governthent 1n détail. It 13 a resistance to all the powers of govern-
ment ‘at once, either to withdraw them from the hands in which they
have hitherto been deposited, or greatly to modify the terms upon which
they are held, - | | -

* Even this last species of resistance it may be necessary to punishy. at’
least in a certain degret, whenever it is not successful ; that society may
not be disturbed by commotions which the majority of the people dis-
approve. .This, however, 1s a question which belongs to the penal code
10.general, ‘and does not concern the inquiry into the offences capable of
being ‘committed by the press : because we think it may be satisfactorily
shown, that no operation of the press, however directly exhorting to this
species of resistance, ought to be treated as an offence. _

" 'The reason 15, that no'such exhortation ean have any immediate, or
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formidable effect; can, indeed, have any effect at all, except throngh
such mediums as ought to be at all tines perfectly free. Suppose, . that a
work 1s published, exhorting the people in general to take arms egamet
the government, for the purpose of altering 1t against the consent ‘of its
mlers. The peeple cannot lake arms arramst the government ‘withoiit
the certainty of being immediately crushed unless there has been already
created a general consent. If this consent exists in such perfectionas to
want nethmrr to begin .action bat an rexhortation, nothisg <¢an ‘prevent the
exhortation ; and forbidding it 1s nseless. 1f the consent does: not exidt
in nearly the last degree of perfectmu, a 'mere exhortation, read in’ print,
can have mo eﬂ'ect which 1s worth regarding.  In. all mreumstzmces, |
therefore, 1t 1s use]ess, and censequenl:ly absurd, to treat this species of
-eshortation as an offence. If, on the other hand it were cledrly récog-
nized, that every man had a licence to exhort the people to the general
resistance of the government, all such exhortations would :become 1idi-
culous, unless on those rare and extreme occasions, on which no pro-
bitions, and no penalties, can or ought'to prevent them. The'docirine
of this paragraph, which will appear somewhat starthing and paradoxical
‘to minds accustomed only to a certain train of ideas, will receive illus-
tration, and we trust wﬂl be amply confirmed, as we proceed.

Having mentioned this as a grand exception, we ‘now ‘rettin l’o
the cases 1n which not only physmel force applied 'to obstruct the e
rations of government, but the publishing of eshortations to at
obstruction, ought to be treated as an offence. Theee relate Stﬂely,
above remarked to the operations of government T detail. 'Ob-
structions 1t 1s- evldent may be offered to the operations n detail of a
government which possesses and ‘deserves the fullest confidence of ‘the
community at large; and the press may be employed 1n ditectly and
efticiently e'untlncf to these obstructions. A hand-bill, for -exatnple,
dlstnbuted at a critical moment, and operating upon an Inflamed state
of mind, in a narrow district, niay excite a mob to -disturh the pro-
ceedings of a. court of justice, to-obstruct public officers iu the
execution of their duties, or even to disturb, on this or that oceaswn, the
deliberations of the legislature itself.

These are clearly hartful acts ; they may be ‘very "accurately- deﬁneﬂ
and penalties, of moderate severity, would ‘be sufficiént to deter from e
performance of them. Satisfaction by the party oﬁendmg to ‘the par'ty
injured, would often, -in offences-of this description; bé out of ‘the
questioh ; because there would be no definite party té ‘whomh an mjury
would be occasioned. It would only be necessar$ to ascertain-the $orts
of motives by which such-offerices would be hable to be’produced, ‘and
to apply skilfully, as in other cases, motives  of an opposite tendency,
sufficient to counteract them. "This would not be niore difficult mn this
than m other cases, and it s not, therefore, 'necessary to éxplain at a'niy
length the mode of performing it.

One principle is tothe carefully and most: religiously observed, ‘fha‘l of
not Imposing an atom of punishment for ‘the purposés -of* vengbanie.
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This 1s a principle, the justness and importance of which .are so com-
Ppletely recognized, that we might have expected to be relieved ere now
from the necessity of lecmnmendmu' attention to it. The fact, however,
15, that so long as there are abuses in governments, so long mll the tneu,
who have the means of profiting- by those abuses, exert themselves to
pultiply the list of offences against government, and to apply to them
pumsllmenta of the greatest be»erlty

Punishments for contempt of cowrt; pumshments to vindicate the
honour of the cowrt, of the wovemment of the magistracy pumsh-
ments for the support of dlﬂ‘lllty, pumshments severe 1n proportion as
‘the dignity of the party offended is supposed to be high, and so ou; are
pumshmen}s almost always applied for purposes of vengeance, or the
_protection of the mslruments of abuse. They are pumshmentq, therefore,
which will be rgidly excluded frem a code which wisely and “steadily
_pursues the general wood. '

Of Exhortations to obstruct the ()peratzmzs of Government, in detail,
there are two Sorts : 1. The Direct, 2. The Implied, or Constructive

What the sort of acts are, to which the exhortations of the press ought
not to be applied, has been so far ascertained. The next point 1s, to de-
termine with accuracy what soré of exhortation 1t 1s that ought to be
forbidden.

To all those who profit by the abuses of government, that 15, more
especially, to all those who, in a defective wovemmeut wield any of its
powers, 1t 1s of great Importance to leave as undefined as possible the

sort of exhortation that ought to be forbidden. "The powt of greatest
1mportance to them 1s, to keeP the people at large from complammb, or
from knowiug or thinking that they have any n‘lonnd of complamt. If
this object 1s fully attained, they may then, without anxlety, and without
‘trouble, riot 1 the pleasures of misrule : there 1s no limit to the degree m
‘which the few may pursue their own advantage at the expence of the
many.

There can be nothing therefore, in which they have a greater mterest
than preventing the press from bemrr employed m any such way, as will
lead the people to think that they have any thing, on the part of their
rulers, of which to complam. All artifices possible will be sure to be
employed to effect that prevention. And i1f it 1s enacted, that exhor-
tations to acts which obstruct the operations of government i detail

should be pumished,s without defining accurately what sort of exhor-
tations, they will easily find expedlents, which will, to a great extent,
accomplish their purpose. -

Under the sort of constructions which 1t wili be their interest to apply,
every thing which can be done by the press, to make the people know or
believe that there is any thing in the system of their covernment, or the
conduct of their rulers, of which they have to comp]am, may be treated
as an-exhortation to obstruct the operations of government. Of these
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constructions, our experience affords innumerable examples. Does
not the imputing of defects to the government, or misconduct to those
who wield the powers of government, tend to bring both “ into hatred
and contempt {”  And if the people hate and contemn the institutions
and rulers of their country, will they not oppose their operations? The
imputing of these faults, therefore, is 1t not, 1 essence and effect, an
exhortation to oppose the operations of government? And are we to be
governed, n our legislature, by the mere forms in which a set of words
may appear, and not by our knowledre of their mature and conse-
quences ¢ | .

This is not only exceedingly plausible, but almost all the propositions
which it mvolves are true. It i1s thus, therefore, the more easy to
establish such-a mode of interpreting an indefinite law of the press,
as will prevent, or where the people cannot yet bear a total prevention,
will go far towards preventing, whatever can lead the people to believe
that any thing is amiss in the manner in which they are ruled.

There are two species of exhortations, the one explicit and direct, the
other implied and constructive. In the one, a particular act 15 pomted
out, and the party, or parties, addressed, are called upon to perform 1.
In the other, certain grounds are only laid, from which the opinion of
the addresser, that the act ought to be performned, may, with more or less
certainty, be 1nferred. '

With respect to the first, there 1s no occasion for doubt. A direct and
explicit exhortation to commit one of those acts, described above as
obstructing the operations of government in detail, should be treated as
an offence. The precise question is, whether any exhortation, which 1s
only implied and constructive, should be considered an offence ? In the
answer to this question, almost every thing which relates to the use of
the press in matters-of government, will be found to be involved.

Exhortations which are Implied and Constructive, ought not fo be
punished.

We have already divided the subject of resistance to government into
two parts; first, that general resistance, the object of which is some
great change in the government at large ; and, secondly, resistance to
this or that of its operations in detail.

We have already adduced an argument, which appears to ‘us to be
conclusive, to show, that no exhortation, whether explicit or 1mplied,
direct or indirect, the object or tendency of which is to produce the first
species of resistance, ought to be subject to legal restraint.

It is necessary here to enter a little more fully into the grounds of that
opinton. *

We think it will appear, with sufficient evidence, that 1n the way of
indirect exhortation o resistance, that is, in laying the grounds of dis-
satisfaction with the government, there i3 no medium between allowing
every thing, and. allowing nothing; that the end, in short, which is
sought to be gained, by allowing any thing to be published 1n censure of

ex
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the government, cannot be obtained, without leaving it perfectly free to
publish every thing. | +

The end which 1s sought to be obtained, by allowing any thing to be
sald in censure of the government, is, to ensure the goodness of the
government ; the most nnportaut of all the objects to the attainment .of
which the wisdom of man can bLe applied. If the goodness of
government could be ensured by any preferable means, it 1s evident that
all censure of the government ought to be prohibited. .All discontent
with the government 1s only good, 1n so far as it 1s a means of removing
real cause of discontent. 1f there 15 no cause, or 1f there 1s better means
of removing the cause, the discontent 1s, of course, an evil, and that
which produces 1t an evil. | |

So true 1t 15, however, that the discontent of the people is the only
means of removing the defects of vicious governments, that the freedom
of the press, the main mstrument of creating discountent, 1s,.1n. all
civilized countries, among all but the advocates of misgovernment,
regarded as an ndispensable security, and the greatest safeguard of .the
mterests of mankind.

For what 1s meant by a vicious government? or wherein do the
defects of government consist? Most assuredly they all consist in
gacrificing the interests of the many to the mterests of the few. The
small number, In whose hands the powers of government are, in part
directly, in part mdirectly, placed, cannot fail, like other men, to have a
greater regard for what 1s advantageous to themselves, than what is
advantageous to other men. They pursue, therefore, their own advan-
tage, in preference to that of the rest of the community., That is
enough. - Where there is nothing to check that propeusity, all the evils
of misgovernment, that is, n one word, the worst evils by which human
nature 18 afflicted, are the mevitable consequence. (See the article
GOVERNMENT.)

There can be no adequate check without the freedom of the press.
The evidence of this is wresistible.  In all countries, the péople either
have a power legally and peaceably of removing their governors, or they
have not that power. If they have not that power, they can only obtain
any cousiderable ameliorations of their governments by resistance, by
applying physical force to their rulers, or, at least, by threats so .likely
to be followed by performance, as may frighten their rulers mto com-
pliance. But resistance, to have this effect, must be general. To be
general, it must spring from a general conformity of opinton, and a
general knowledge of that conformity. How is this effect to be pro-
duced, but by some means, fully enjoyed by the people, of commu-
nicating their sentiments to one another? Unless where the people can
all meet in general assembly, there 1s no other means of attaiming .this
object, to be compared with the freedom of the press.

It is, no doubt, true, that 1 countries where the liberty of the press
13 unknown, bad governments are frequently overthrown. This 1s almost
always accomplished by the military force, revenging :some grievance .of
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their own, or falling in with-some heat and animosity of the people.,
But does it ever enable them to make a new government, in which any
greater security 1s provided for their interests than there was before ? In
such cases, the people get rid of one set of rulers, whom they hate, only
to obtain another set, with equal powers of domg them injury.

There are, however, we believe, some people who say, that though
the liberty of the press is'a necessary mstrument to attamn good govern-
ment, yet, if it 1s fauly attained, and 1f legal and peaceable means are
in the hands of the people of removing their governors for misconduct ;—
if the people of England, for example, really chose the members of the
House of Commons, and renewed their choice so frequently, as to have
the power of removal after a short experience of misconduct, the free-
dom of the press would be uunecessary.

So far 1s this from being true, that it is doubtful whether a power in

the people of choosing their own rulers, without the liberty of the press,
would bean advantage.

Ireedom of Censure on the Conduct of their Rulers, is necessa;!jy for the
good of the People.

It 1s perfectly clear, that all chance of advantage to the people, from
having the choice of therr rulers, depends upon therr making a good
choice. If they make a bad choice—if they elect people either mnca-
pable, or disinclined, to use well the power entrusted to them, they
mcur the same cvils to which they are doomed when they ave deprived of
the due control over those by whom their affai's are administered.

We may then ask, if there are any possible means by which the
people can make a good choice, besides the liberly of the press¢ The
very foundation of a good choice i1s knawledge. The fuller and more
perfect the knowledge, the better the chance, where all sinister interest
1s absent, of a good choice. How can the people receive the most
perfect knowledee relative to the characters of those who present them-
selves to their choice, but by information conveyed freely, and without
reserve, from one (o another?

There is another use of the freedom of the press, no less deserving the

most profound attention, that of making known the conduct of the indi-
viduals who have been chosen. This latter service 1s of so much
unportance, that upon it the whole value of the former depends.
- This 1s capable of being rigidly demonstrated. No' benefit 1s obtained
by making choice of a man who 15 well qualified to serve the people, and
also well inclined to serve them, if you place him m a situation in which
he will have preponderant motives to serve himself at their expence.

If any set of men are chosen to wield the powers of government,
while the people have not the means of knowing mn what manner they
discharge their duties, they will have the means of serving themselves at
the expence of the people; and all the miseries of evil government are
the certain consequence. - o |

Suppose the ‘people to choose the members of the Legislative- As-
sembly, with power of rechoosing, or dismissing them, at short ntervals ;

2 x 4Q |
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To what desirable end could these powers be exercised, wihout the
liberty of the press? Suppose that any one of those whom they have
chosen has misconducted himself, or promoted, as far as depended upon
him, the ends of misgovernment; how are the people to know that the
powers with which they had entrusted him had been treacherously
employed ? |

If they do not know, they will rechoose him, and that as cordially as
the man who has served them with the greatest fideity. This they.are
under a deplorable necessity of domng, even to be just; for, as they know
no difference between him and the best, it would be on their part iniquity
to make any. The consequences would be fatal. If one man saw that
he might promote misrule for his own advantage, so would another ; so,
of course, would they all. In these circumstances, we see laid the foun-
dation on which, in every country, bad government 1s reared. .On thig
foundation 1t 1s impossible that it should not be reared. When the causes
are the same, who can expect that the effects will be different? It is
unnecessary to dwell upon these fundamental truths, because they have
already been developed in the article, GOVERNMENT. |

Without the knowledge, then, of what is done by their representatives,
in the use of the powers entrusted to them, the people cannot profit by
the power of choosing them, and the advantages of good government are
unattainable. It will not surely cost many words to satisfy all classes of
readers that, without the free and uurestrained unse of the press, the
requisite knowledge cannot be obtamed.

That an accurate report of what is done by each of the representatives,
a transcript of his speeches, and a statement of his propositions and
votes, is necessary to be laid before the people, to enable them to judge
of his conduct, nobody, we presume, will deny. 'This requires the use
of the cheapest means of communication, and, we add, the free use of
those means. Unless every man has the liberty of publishing the pro-
ceedings of the Legislative Assembly, the people can have no secunty
that they are fairly published. If it is in the power of their rulers to per-
mit one person, and forbid another, the people may be sure that a false
report,—a report calculated to make them believe that they are well
governed, when they are ill governed, will be often presented to them.

One thing more 1s necessary, and so necessary, that, if it 1s wanting,
the other might as well be wanting also. The publication of the pro-
ceedings telis what 1s done. This, however, 1s useless, unless a cor-
rect judgment 1s passed upon what is done. |

We have brought this inquiry, then, to an important point. In the
article GOVERNMENT, we have seen that, unless the peopie hold m
their own hands an effectual power of control on the acts of their
government, the government will be inevitably vicious: We have now
seen, that they cannot exercise this control to any beneficial purpose
without the means of forming a correct judgment upon the conduct of
their representatives : We have likewise seen, that one of the means
necessary to enable them to judge correctly of the conduct of their
representatives, is the liberty to every body of publishing reports of
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what they do: It remains to inquire, by what other acts the press -can
be made to contribute 10 the same desirable end. -

What 1s wanted is, that all the people, or as many of them as possible,
should estimate correctly the consequences of the acts proposed or done
by thetr represeutatives, and also that they should know what acts might
have been proposed, if the best were not proposed, from which better
consequences would have foliowed. This end would be accomplished
most effectually, 1f ihose who are sufficiently enlightened would point
out to those who are in danger of mistakes, the true conclusions; and,
showing the weight of evidence to be I their favour, should obtam for
them the universal assent.

How 15 this to be accomplished { In what mauner are those wise
men to be chosen? And who are to be the choosers? Directly
the object cannot be attained. 'There are no distinct and indubitable
marks by which wisdom, and less by which integrity, is to be known.
And who 1s to be trusted with the privilege of pointing them out!?
They whose judgment requires to be directed are not well qualified to
determine who shall direct them. Aud if the rulers are to choose, they
will employ none but those who will act in conformity to their views, and
cnable them to benefit themselves by the pillage and oppression of the
people.

As there 1s no possible organ of choice, no choice whatever ought to
be made. If no choice 1s to be made, every man that pleases ought to
be allowed. Al this is mdubitable. "Vhe consequences of denymng any
part of it are so obvious, that hardly any man, we suppose, will risk the
1mputations to which such a denial would justly expose him.

'They who say that no choice ought to be made, say, in effect, that no
Jimit whatsoever ought to be 1mposed upon the liberty of the ‘press.
The oune of these propositions 1s mvolved in the other. To impose any
restraint upon the liberty of the press, is undoubtedly to make a choice.
If the restraint 1s simposed by the government, it is the government that
chooses the directors of the public mind. If any government chooses
the directors of the public mind, that government 1s despotic. -

Suppose that, by the restramt 1mposed upon the hberty of the press,
all censure of the government 1s forbidden, here 1s undoubtedly a choice.
The government, m this case, virtually says, The people who might
attempt the task of directing the public mind are of two sorts ; one, those
who would censure ; another, those who would not censure; 1 choose
the latter. |

Suppose that not every censure, but only such and such kinds of cen-
sure, are forbidden; here, agan, 1s still a cheice, while confessedly there
1s no party to whom the power of choosing for the rest can with safety’
be given.

If not every censure, but only some censures, are to be forbidden,
what are those to which the prohibition should extend? ‘L'he answer to

this question will elucidate nearly all that yet remains in any degree
obscure, of the doctrine of the liberty of the press.
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It will not be said that any censure which is just should be forbidden ;
because that would undoubtedly be to detract from the means of enabling
the people to form correct judgments; and we have, we trust, rendered
it indisputable that no source of benefit to society is at al] to be compared
with that of correct judgments, on their government and its functionaries,
formed by the people, and determining their actions.

But what censures are just and what are unjust; n other words, what
are the conclusions which ought to be formed respecting the properties
and the acts of the government, is exactly the point to be determined.
If you say that no man 1s to pass an unjust censure upon the govern-
ment, who 1s to judge? It 13 surely unnecessary to repeat the proof of
the proposition, that there 1s nobody who can safely be permitted to judge.
The path of practical wisdom is as clear as day: All censures must be
permitted, equally; just, and unjust.

Where various conclusions are formed among a number of men, upon
a subject on which it would be unsafe, and therefore improper, to give
any mwor portion of them a power of determining for the rest, only one
expedient remains. Fortunately, that 1s an expedient, the operation of
which 1s powerful, and its effects beneficial in the highest degree. All
the conclusions which have formed themselves in the minds of different
mndividuals, should be openly adduced; and the power of comparison.
and chotce should be granted to all. Where there 1s no motive to attach
a man to error, it 1s natural to him to embrace the truth; especially 1f
pans are taken to adapt the explanation to his capacity. ILivery man,
possessed of reason, 18 accustomed to weigh evidence, and to be gutded
and determmed by its preponderance.. When various conclusions are,
with their evidence, presented with equal care and with equal skill, there
13 a moral certainty, though some few may be misguided, that the greater
number will judge right, and that the greatest force of evidence,
wherever 1t 13, will produce the greatest impression. |

As this 15 a proposition upon which every thing depends, 1t is happy
that the evidence of it should be so very clear and stnking.- There
13, ndeed, hardly any law of human nature more generally recogmzed,
wherever there is not a motive to deny its existence. * To the position
of Tully, that if Virtue could be seen, she must be loved, may be
added,” says Dr. Johnson, ¢ that if Truth could be heard, she must be
obeyed.” (Rambler, No. 87.)— Je vous plains, mes Péres,” says
Mons. Pascal to the Jesuits, ¢ d’avoir recours a de tels remedes. Vous
croyez avoir la force et Uimpunité: mais je crois avoir la verité, et
Pinnocence. C'est une etrange et longue guerre que celle oun la violence
essaie d’opprimer la verite. Tous les efforts de la violence ne peuvent
afforblir la verité, et ne servent qu'a la relever davantage: toutes les
lumiéres de la verité ne peuvent rien pour arréter la violence, et ne font
que lirriter encore plus. Quand la-force combat la force, la plus
puissante detruit la motndre: quand lon expose les discours aux
discours, ceux qui sont veritables et convainquants confondent et dis-
sipent ceux qui n'ont que la vanité et le mensonge.” (Lelt. Provine.
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18.)— Reason,” says Burke, “ clearly and manfully delivered, has 1n
itself -a- mighty force; but reason, in the mouth of legal authonty, 18, 1
may fairly say, irresistible.” (Lett. on Regicide Peace.) |
It 1s of 1mportance to show how many of the ereatest men, of all ages
and countries, have borne testimony to the premlence of true over false
conclusious, when both are fairly offered to the human mind. « Truth,”
says Mr. Locke, ¢ certainly would do well enough, if she were once
lelt to shift for herself. She seldom has received, and I fear never will
recelve, much assistance from the power of great men, to whom she 1s
but rarely known, and more rarely welcome. She 15 not taught by laws,
nor has she any need of force to procure her entrance into the minds of
men.” (Letter on Toleration.) 'The following 1s the emphatical
_]annuaﬂe of Montesquieu: “La raison a un empire naturel; elle a
méme un empire tyrannique : on lul resiste, mais cette resistance est son
triomphe, encore un peu de temps, et l'on sera forcé de revenir 2
elle” (Esp. de Loix, 1. 28, ch. 38.)— It is noted out of Cicero, by
Machiavel, that the people, though they are not so prone to find
out truth of themselves, as to follow custom, or run mto error; yet
if they be shown trath, they not only acknowledge and embrace it
very suddenly, but are the most constant and faithful guardians and con-
servators of it.”  (Harrington.)— The labour of a conlulalmn, says
Chilhngworth, “ 1 have not in any place found such labour or difficulty,
but that it was undertakeable by a man of very meau abilities; and
the reason 1is, because it 1s Truth I plead for; which 15 so strong
an argument for Itself, that it needs only light to discover 1t.” ( Rebﬂ'zon
of Protestants.)—* About things on which the publlc thinks long,” says
Dr. Johuson, 1t commonly attams to think nght (Life of Ad-
dison.)—* The adversary,” says Dr. Campbell, ¢ is both subtile and
powerful. With such an adversary, I should on very unequal terms
enter the lists, had I not the advantage of bemg on the side of
truth. And an eminent advantage this doubtless is. It requires but
moderate abilities to speak In defence of a good cause. A good cause
demands but a distinct exposition, and a fair hearing ; and we may say,

with great propriety, it will speak for itself.” (Campbell on Muacles,
Introd. )

We have then arrived at the following important conclustons,—
that there 15 no safety to the people 1 allowing any body to
choose opmions for them; that there are no-marks by which it can
be decided beforehand, what opimons are true and what are false;
that there must, therefore, be equal freedom of declaring all opmions,
both true and false; and that, when all opinions, trune and false, are
equally declared, the assent of the greater number, when their interests
are not opposed to them, may always be expected to be given to
the true. "L'bese principles, the foundation of which appears to be
impregnable, suffice for the speedy determination of every practlcal
question.

All censure thrown upon the government, all censure thrown either
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upon-the istitutions of the government, or upon the conduct of any of
the functionaries of government, supreme or subordinate, has a tendency
to produce resistance to the government.

Of the censures thrown upon government, some may have a tendency
to produce resistance to the operations of govermment m detall ; others
that general resistance which has in view some great alteration 1n the
governmeiit,

Of the first sort would be any such accusation of the conduct and
disposttion of a judge, .as might excite the people, whose sympathies
were roused in favour of the mdividual agamst whom his: sentence was to
operate, to rescue him from the officers of justice. We have already
shown that such a rescue ought to be pumshed, and any direct ex-
hortation to it ought to be punished. It will: now be evident, we trust,
that no censure on the judge, though capable of being treated as an
indirect exhortation, ought to be punished.

The reason is conclusive.: The people ought to know, if possible,
the real qualities of the actions of those who are entrusted with any share
mn the management of their affairs. This they have no chance of
knowing, without the unlimited power of censure upon those actions,
both in gross and detail. To see the full force of these propositions,
it 1s only necessary to apply the principles which have been already
established.

If the people have not the means of knowing the actions of all public
functionaries, they have no securty for the good conduct even of their
representatives. Suppose 1t 18 the duty of their representatives to watch
the conduct of the judges, and secure the perfection of judicature,
the people cannot know whether their representatives perforin this duty,
unless they know what the conduct of the judgesis. Ignorance of this
would of itself suffice to vitiate the government. A door would be left
open, through which the rulers might benefit themselves at the expence
of the people. All the profit to be made by an abuse of the power
of justice, would thus become the profit of the representatives, by whom
it would be allowed, and encouraged, as far as the knowledge which they
could not withhold from the people, would permit.

That the people ought, therefore, to know the conduct of their judges,
and when we say judges we mean every other functionary, aud the more
perfectly the better, may be laid down as indubitable. They are deprived
of all trust-worthy means of knowing, if any limit whatsoever 1s placed
to the power of censure.

All censure consists in the delivery of -an unfavourable opinion, with
or without the grounds of it. This is the essence of censure.” But 1f the
conduct of the judge deserves that an unfavourable opinion should be
entertained of it, the more perfectly that is known to the people,
the better.

The conduct of the judge, on this occasion, says.a defender, does
not deserve an unfavourable opinion: A public ‘expression of such
an opinion ought, therefore, to be prohibited. DBut there are occasious
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on which the conduct of judges deserves an unf: iveurfth“ opunun

When 1t 15 dese erved, there 15 no security for. good government, nless

3o m’f-n ad t5 he ma-'le Lknown, How can you al!n ran’ hmamurable

cpm on o he delivored 1 the - one cnae, and not deliversd i th Gthel

1o have the benefit of it i the one case, you must submit to tbe evll of

"-J

Lo sraiters-of Government, un deserood nraise s mischizvous as
undeserved Blame.

Ag the rral pomt n: IPOIanse 15, to estabhisih correct Gplmans in the
minds of the neeple, M is ae 111'*.?:.!;1*11'011*: to mculcate a favourable
opinion, when sy unfaveurable is deserved, as an unfavourable when -
favourable is deserved ; and, 1 the eye of reason, it is incontrovertidie,
that, 1f ihe ons deserves to be prevented hy punishment, so does thé
other, | . o

Bat, f an mufavourable opinton is propounced of any public functlon-
arv; of a judge, for example, would you have it left uncontradicted ?
'WouH vau not grant the Lhcuv of callin g 1n question the' truth”of ‘the
allewations, and of supporting a different epivion?  If not, the chamﬂter
of 0o puijic functiona 'y would be safe, and any man, hO‘i‘.“VCi ‘tleserving,
nwl t be made to apypear the proper object of the most un! wmtmble

senfiments.  Why should not the two cases be treated eqmﬂv Why
r;nm:‘tl not the fwmz;..zbm, s well as the unfavourable opinion be" ap
to coniradiction? ‘ o - |

tt is perfectiy certan, that it is not n the power of law to mark 6’ut’
hv anlecedent detvumm any sort of men, of whom it can say, all opi-
nions favourable to such men shall be punished. It can neves be alhifined
of any men beforehand, ihat- they w:][ certainly perform such and sticl
IIJL‘H(}lla actions.  if they do perform them, all declarations conformabla

vith the matter of fact are good. But the question is, vhether they
have performed them?  One man affinns that they have. Is-that to be
taken for granted?  And is no man to be allowed to affirm the con..mry,
and to sift the erounds upon which the allegations of the: other ‘man dre
supported ! it is by weighing well the evidence on both bl(’es that 2
well-founded opinton 1s capqh:p of being formed. And e 1S Certas .,1 'that
tne hest-security for having the mridenc-ﬂ on both sides furlly ﬂdﬂuce'd ahd
the strength and weakness of it nerfectly disclosed, 1s' by permltimg all
those who are attached to different epluions-te do 1 haL ihey ‘ca*n for. the{
support of them. e

If 1t 1e evident that 1t- ought uot fo be permitted to sueaL eul of
rpubhc fuwt;m vies witheut 11*nit whife any: lumt 1s put tn the r011 er
of spea .mf:r weil of them ; 1t 1s Pqua]!v ev {lent that, for the Durmée of
forming a correct opinion of their condact, it ought not to he' pernm{ed
to spealt well of them, and oppose any limit whatsoever to th:.—.. power of
‘speaklm il of them. SRR

It ought not to be permitted to pea‘{ evil of them WLhout an 'eqﬁ al i

libery ty of snea kmg x;;el! : because, m that case, the evidence dﬂdl.lﬁ-t
¢
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them might be made to appear much stronger than 1t was. It ought
not to be permitted to speak well of them without an equal liberty
of speaking ill; because, in that case, the evidence in favour of them
might be made to appear much greater than 1t really was, In either
case, the people would be misguided, and defrauded of that moral
knowledge of the conduct of their rulers, the paramount importance of
which has so fully appeared.

_ It may be said (as by the short-sighted, if we did not anticipate them,
it would be said), that if, by limiting the power of censure, the people
are made to_judge more favourably of their rulers than they deserve, the
evil is small; but if they are permitted to form a very unfavourable
opinion, the consequences are alarming.

We believe it may be rigidly demonstrated, that no evils are greater
than those which result from a more favourable opinion of their rulers,
on the part of the people, than their rulers deserve ; because just as far
as that undue favour extends, bad covernment 1s secured. By an
opinion of their rulers more favourable than they deserve, is implied an
ignorance on the part of the people of certamn acts of their rulers by
which the people suffer. All acts by which the rulers have any motive
to make the people suffer, are acts by which the rulers profit. When
the 1gnorance of the people extends to materia] points, all the evils of
bad government are secured. These are the greatest of all possible evils.
Too this 1t will not be said that the ignorance of the people ought to ex-
tend. On all material points, it is admitted, then, that the freedom of
censure ought to be complete. But if it is to be allowed on great points,
on those where 1t is calculated to excite the oreatest disapprobation ;
what can be thought of their consistency, who would restrain it on those
where 1t 1s only calculated to excite a small? If it is proper to protect
the people from great injuries at the hands of their rulers, by exciting a
strong, 1t 1s good to protect them against small injuries, by exciting a
weak disapprobation.

T'o public functionaries may be imputed either acts which they have
not performed, or a want of certain qualifications, moral or intellectual,
which they ought to possess.

With respect to acts, and even dispositions, which do not, either
directly or indirectly, concern their public function, the same protection
may be safely extended to them as to private men. :

Acts 1 their public capacity which they have not performed, may
be imputed to them either by mere forgery, and without any appearance
of ground, or they may be imputed with some appearance of ground.
From permitting the former, no good can be derived. They ought,
therefore, to be prevented, in the same way as false mmputations,
mjurious to mdividuals in their private capacity. That there should be
no restraint 1 Imputing actions to any public functionary which he
may appear to have done, flows immediately from the principles already
established, and requires not that any thing should here be added to 1ts
proof.  Any appearance sufficient to lay the foundation of the shghtest
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suspicion, renders it useful to call the attention of the public to the
suspected part, which can only be done by making the suspicion known,
A man may, indeed, publish, as a matter of fact, what 1s supported by
appearances which would only justify the slightest suspicion. In that
case, he 1s sure of incurring the disgrace of temerity, if not of malignity ;
and this is all the penalty which needs or can safely be inflicted
upon him. ;

In imputing inaptitude to a public functionary, on the score either of
intellectual or moral qualities, scarcely any limitation would be safe.
Every man ought to have liberty to declare upon this subject any opinion
which he pleases, and support it by any evidence which he may think
adapted to the end. If, in supporting his opinion of the inaptitude of
any public functionary, he imputes to him actions which there is not
even an appearance of his having performed, that limited prohibition, the
propriety of which we have just recognized, will strictly apply. With
this exception, freedom should be unimpaired.

We have now, therefore, explained, we hope sufficiently, in what
manner the principles which we have established require, that the use of
the press should be regulated in speaking of the actions of public
functionaries, and of their fitness for the duties which they are appointed -
to discharge, whether those functionaries are the immediate representa-

tives of the people, or others whom it is the business of those represen-
tatives to control.

Lreedom of Censure on the Institutions of Government is necessary
for the good of the People.

We have next to inquire in what manner those principles require that
the use of the press should be regulated in speaking of the institutions of
government., The illustrations already adduced will supersede the use of
many words upon this part of the subject.

Institutions of government are good in proportion as they save the
people from evil. Institutions of government are bad in proportion as
they are the cause of evil to the people, either by what they create, or
what they fail in preventing.

According to this statement, which 1t 1s impossible to controvert, insti-
tutions of government may, in strict propriety of speech, be said to be
the cause of all the evil which they do not save the people from, and
from which the people would be saved by any other institutions.

It 15 therefore of the Inghest 1mportance that the people should know
what are the iustitutions which save from the greatest quantity of evil, and
how much their own mstitutions want of being those best institutions.

Institutions of government are bad, either because those in whose
hands the powers of government are placed do not know that they are
bad, and though willing, cannot 1improve them ; or they are bad, because
those who have 1 their hands the powers of government do not wish that
they should be improved.

2Y 9
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Where the yulers are wiiling, but do not know how to IMpProve the tu-
stitutions of governinent; cvery thing which leads to a knowledge of therr
defects is desirable to both rulers and people, I'hat which most certainly.
leads to such knowledge 3s, that every man who thinks he understauds any.
thing of the subject, should produce his opinions, with the evidence on-
which they are supporled, and that every -*-mn who disappioves of these
opinions should state his ohiuctions. Al the knewledae which all the in-
dividuals m the socicty possess upon the subject 1s thus brougit, asitavere,
to a cominon stock or treusury 3 whiic every thing which has the appear-
ance of belng knowledge, but 1s only a connterfert of kuowledge, is assayed
and IEJLCLLLI ivery SlleLCL has the best chance of becoming thlth“‘h]y
undersiocd, when, by the delvery of ail opimwous, 1t 1y pre esented in all
pointa of view; w hen all the evidencee upon botu sidey 1s E;rought forward,
and ail those who are most tereated 1n n:vm'fmu the wealkness of what is
weak 1u it, and the strength of what 1s strong, are, by the freedom of the
press, perii ted, and LH. the warmth of discussion excited, to devote' to
it the keeunest ;lpl]llucluuh of thetr fuculties,  False (}}‘“IIUHS will then be
delivercd. 'i‘ruu; but whien are we most seccure against the miluence of
false np;uiuns ; Slost assuredly whien the grouuds of ihose n}punons are
the must thotoughly scarchied.  Whien are the grounds of ophuions most
thoroughly seuw ched 2 When discussion upon the syl ‘_j{t‘f, s the most
n‘eu:::rai and the st tense 3 when the ereatest number of qualthed
DErsOns engase i um aisCussInn, :lml are exncited by all dhe ml“.l!.h 0f
compwlm. il adl e miterest of wnportant consc uences, 10 st dy thc
subject with the deepest atiention, ,iu oIve 4 ]JU[:_‘, 0 yuiors, or any otha
ht}{l_}f of men, a power of choosing, for the res, opition

':; itI‘LI’ ’t.}‘ Cll.—
ment, without discussion, we have t:l 63 dy secu, uhon cuod v uc'lw 1S

the way to sceuie the prw:ﬂeace of ilie must deft;t VO QIS S,

Wihen mstiutions are bad. and lht, ulers would gladiv chanse them if
they knew they were bud, discussion, 1t will not be disenied, wonid be
good for both patties, rulers, and vuied.  There iy, however, wiother
case, and that by fur the most common, vhere the radery are atiached to
the bad stitutions, and wre disposed 1o qo all m their power to prevent
any alieration.  Lhis 1s the case with @il mmstitations vhich leave 1t i the
power of the men who are cubinsted with the powers of goveinment, to
make use of them for thair own advaniage, Lo tue detr hncnt of the peopie;
in other words, which enubic them te do iy Lo the r::or}L, ¢r prevent
the pw[ﬂr from gocd. "Lhis is the case wit by far the greate 'nu:rber

of those msttutions by which the g stfrer. b hey are wsutullons

contrived [or benchiting the few at the cost of the many. ,

Wil resuect, hmeime, to the greater number of deieciive ulions,
it 15 the mterest of th 1 ruiers that true c; vintons shouia not proven. But
with respect to those institwiions, 1t 15 of sull greater importance to the
}Jeopie hat discussion should be free.  Such institutions as Uie rulers
would Improve, If they kuew that ihey were defective, vili be ipseved
as the ruleis themselves become seasible of therr delee._. Such defzenve
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wistitutions as the rulers would not wish to see 1mproved, will never be
mproved, unless the knowledee of those defects | s diffused among . the
people, and excites among them a disapprobation which the rulers do not
think 1t prudent to dis: cu-"ud

That the prevalence of true Opmwu among the people, relative to
tose defects o therr political mstitutions, by which the rulers profit tat
their expence, is of the utmost importance to the people, 1s therefore a
pr-:)pos'iion, which no mprobity will dare openly to controveit.  "That
frecdom of discussion 1s the only security which the people can have for
we prevalence of (rue opinions hus already been proved. It 1s therefore
proved, that freedom of discussion, i its utmost perfection, they ought
to en,ov. | -

What is mcluded in the term freedom of discusson, 1s evident from
W mt has already been said. ' | |

free tum of discussion means the power of p:e*—e*}tmw all opinmons
cqml]t relatrve to the subject of discussion and of recommendmg them .
Ly 2y medivin of pu'suusion which the author wmay thik proper to
aploy.  if any obstraction is given to the de! n”rinu‘ of oune sort of
Uf:tn:.mm, not given (o the r.:....]n.em"r of auother; if any ‘Id‘a ntage 1s al-

hed v the delivering of ovne sort of opinions, not attached. to, the
telvery of another ; so rar equanty of treatment 1s destroyed, aud so far
lu., mLHu 1 of dm.,umou 1s infrnged ; so far trath 1s net feft to the'sap-
port of her own evidence ; and so Lu if the advantages are aitached to
the side of error, truth is deprived of her chance of prevailing,
To attach udvantage to the delivering of one set of opnuons, dis-
agvautage to the dr‘*iwt,mn' of anotiier, is 10 mahe-a choice.  Put-we
Ihu. umaﬂv seen, that 1t 1s not safe for llm people to let any body choose
opintous for dem. 1f it be said, that the people themselves: ”ﬂ]l"l it be
tlic autnars of this preference, what is ithis but to say, that the pﬂople can
chioose fetier beleie discusston than after; before toey have obtamed
miorination than afierit?  No,.if the }‘Cﬂp'ﬂ chonse bifore discussion;
before iuform ium, they cannot choose for themselves. -“They must fol-
low Dlindly the 1111#*1:]%& of cerizin mdividuals, who, therefore, choose for
them, This i, crefore, a pietence, for the purpose of c]ianms'r'n' the
B, and Lll‘“&‘ll]ﬁ the people of that choice, upon which “all’ 1‘15:11:
LLCUNLY fur 'rm}d ﬂwerurient -..IC}‘EI‘I']*;.

i ttse deductions we as cleur und controvertible as to us they
ﬂ_}‘r}_"::.:ur o be, e uqf:ir* respecting the nrinciples which ounsht to
cvnlate the use of the piess Is drawy plem ne.ulv o its clnse.  We
ave showi, that, as far as regards the violation of the rlfrhls of 1n-
dinduals, respect to both persens ard lhinrrb, no definttion on account
ot the piessis leqmiﬂd We hove shown m what manner the nehts of

mdivicuals, 1n regmd 1o reputation, should be debued by the civil code;

sd the vickwion of them p.uultcd by the penal. We next nroceeded
1o whet mey Le considered as the mam branch of the mqury, namely,
tie use of the press in spesking of the Institutions and functioraries of

:'mmi;;..m‘ We ngve found, that in this resnect the freedem of the

S W
-
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press is of such importance, that there 13 no security for good govermment
without it. We have also found, that the use of it, in respect to those
subjects, admits but of two useful restrictions ;—that of a direct exhorta-
tion to obstruct any of the operations of government in detail, and that
of imputing to a functionary of government a criminal act, which there
was no ground, nor even any appearance of ground, to impute to him.
These restrictions, of course, 1t would be very easy to define mn the
criminal code, and to find appropriate motives to sanction. In all other
respects, we have seen that the press ought to be free ; that if there Is any
limit to the power of delivering unfavourable opinions, respecting either
the functionaries, or the institutions of government, and of recommending
. those opinions by any media, with the single exception of false facts,

under the circumstances mentioned above, the benefits which may be

derived from the freedom of the press are so greatly infringed, that hardly
any security for good government can remain.

IV,

Lamatations to Freedom of Discussion, which involve its destruction.

~ In the administration of English law, or rather of what is called law,
upon this subject, without being any thing better than the arbitrary will
of the judges, it is said, that though discussion should be free, 1t should
be ¢ decent;” and that all “ mdecency” in discussion should be
punished as a Iibel. It is not our object in this discourse to give an
exposition of the manifold deformities of the Inglish law of hbel. If we
have been successful in developing the true principles which ought to
regulate the freedom of the press, every reader may, by an application of
those principles, determine what he ought to think of the several particu-
lars which there may attract his attention. We shall confine ourselves to
a short notice of those dicta, or doctrines, which seem most likely to be

pleaded in opposition to the principles which we have endeavoured to
establish.

The question is, whether indecent discussion should be prohibited ?
To answer this question, we must, of course, inquire what is meant by
indecent. '

In English hbel law, where this term holds so distinguished a place, 1s
1t not defined ?

English legislators have not hitherto been good at defining; and
English Jawyers have always vehemently condemned, and grossly abused
it. The word ¢ indecent,” therefore, has always been a term under
which it was not diflicult, on each occasion, for the judge to include
whatever he did not like. ¢ Decent,” and ¢ what the judge hkes,” have
been pretty nearly synonymous,

Indecency of discussion cannot mean the delivery either of true or of
false opinions, because discussion 1mplies both. In all discussion there
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is supposed at least two parties, one who affirms, and one who denies.
One of them must be 1n the wrong. -

The delivery, though not of all true opinions, yet of some, may be said
to be indecent. All opinions are either favourable or unfavourable.
True opinions that are favourable to government and its functionaries
will not be said to be indecent; nor will all opinions that are true and
unfavourable be marked out for prohibition under that name. Opinions
unfavourable may either be greatly unfavourable or slightly unfavourable.
If any unfavourable opinions are exempted from the charge of indecency,
it must be those which are slightly so. But observe what would be the
consequence of prohibiting, as indecent, those which are greatly un-
favourable. A true opinion, greatly unfavonrable to a functionary, or
institution of government, is an opinion that the functionary, or nstitu-
tion, is greatly hurtful to the people. You would permit the slight evil
to be spoken of, and hence removed ; you would not permit the great
evil to be spoken of,

If no true opinion can be regarded as indecent, meaning by ndecent,
requiring punishment, we must inquire if any false opinion on matters of
covernment ought to be treated as such. If all false opinions are In-
decent, all discussion is indecent. All false opinions, therefore, are not
indecent. The English libel law does not treat any favourable opinlous,
how much soever false, as indecent. If all opinions that are false and
unfavourable are said to be indecent, who is to judge if they are false? 1t
has been already proved, that the people can confide the power of deter-
wining what opinions are true, what are false, to none but themselves.
Nothing can resist the following argument. Either the people do know, or
they do not know, that an opinion 1s false: if they do not know, they can
permit nobody to judge for them, and must leave discussion its free course :
if they do know, all fliction of evil for the delivery of an opinion which
then can do no harm, would be purely mischievous and utterly absurd.

If all opinions, true and false, must be allowed to be delivered, so must
all the media of proof. We need not examine minutely the truth of this
inference, because it will probably be allowed. It will be said, however,
that though all opinions may be delivered, and the grounds of them
stated, it must be done in calm and gentle language. Vehement expres-
sions, alFwords and phrases calculated to inflame, may justly be regarded
a5 indecent, because they have a tendency rather to pervert than rectify
the judgment. -

To examine this proposition, it must be taken out of that state of
vagueness in which so many things are left by the Enghsh law, and made,
if possible, to speak a language, the meaning of which may be ascer-
tained.

We have just decided, and as 1t appeared, on very substantial grounds,
that the statement of no opinion, favourable or unfavourable, trie or false,
with its media of proof, ought to be forbidden. No language, necessary
for that purpose, can be indecent, meaning here, as before, nothmg by
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that term, zs nothing can bc meant, but simply punishalle, or proper
for punshment.

But the ouly dilference between delivering an opmicn one wav and
another way i+, - that in the oue case it is simply delivered, 1 the other 1t
15 delivered with indications of passton:  The meaning of the phrase in
questton then must he, that an opinion must not be deiveied with mdica-
tons of p*m?ﬁn

Wohai! 1101 ven a favourable one !
~ 0N, yes! a favourable one.  Dented praise ought to be dervered
with warmth,”

tiere, theny Is inequality, wid therefore mischicl, at once.  Aun opmion,
meaning here a true optuion, 1f 3t 1s Tavourable, vou allow—=i" vnfavours-

1T =~

ble, you ¢o not allow—to be delivered m a certaln way, Why 7 Because
in that wav, vou say, it is calaulated to make an undue impression.
Opisions favowable, then, vou wish to make an undie impression; and
by that confoss ihe Wickedness of your mention, You desire that the
people should think beiter of the iu: ,lhtmo 15 and fnuetionures of theiw
governmeiil than tuey descrve ) in othier words, vou wish the governnient
to be bad.,

If opinions, to what desree soever unfavourable, may be {reciy” and
fully delivered, there are two conclusive reasons why the terms m wiich
thev are umneaed should not be habic to puuisusnt,  in the irst-plce,
the difterence between one mode of delivery and -uather 12 of little con-
sequence.  In the second place, you caunot foilid the delivery m one set
of terms, without givi; 18 o power of "tl‘é"C‘lfillg i3 abiost sl

Lirst, the rl:ff:,wue 75 Uf litiie consequence. M 1 suy barely that such
a {functionary of government, or such an wmstitutica of govermment, 1s the
cause of great mjury and svﬁu'nn' to the people, ali that § can do more
by any meruwe 13, to sive Inthmation, that the confuct of sich funcs
tionary, or the existence: of siich ins atullo 1, GXCHES 1 me vreat contempd,
or great anger, or great hatred, and ouglit to excite tm 11 others,  But
if 1 oput this in the - v ay of a divect pmpoutmn, mav do so, bhecause
then it will ‘be a naked statement with rerurd {0 a marer of fact, and
cannot be forbiduen, without overthrowing the whoie of the doctrine
which we have already establisied. -

if, then, 1 trwr, indication of certain sentuienta of tune, mnd of my
opinion of what ouait to be ihe eutlm-&nts of others explicitly, § onght,
vou say, to be held mmwocent; if mpliciily, cuwity. rrmhcn] or
explicitly, that 1s the di‘i’trente, and the whole of the difference, o If
I sav, that such a judge, on such an occazion; tocok a hribe, ant
pmnouncea an_ gujust {lec“uon which ruined a meritorions man and his
familv, this is a staple deciaration of opmmm and ought not, according
to the doctrine already esiablished, to meet with the smallest ohs ruction.
If 1 also state the matter of fact with regard to mvself, that thns action
has excited In me great.compassion for the mjured fammiy, and great

anger and hatred against the author of their wrongs, this must be fully
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allowed. I must further be allowed to express freely my opinion, that
this action ought to .excite simlar sentiments in other members of the
community, and that the judge ought to receive an appropriate punish-
ment. Much of all this, however, I may say in another manner, I may
say it much more shortly by implication.—Here, I may cry, 1s an act for
the: indignation of mankind! ' Here 1s a villain, who, nvested with the
most sacred of trusts, has prostituted it to the vilest of purposes! Why
is he not an object of public execration? Why are not the vials of wrath
already poured forth upon his odious head f—All this means nothing,
but that he has committed the act; that I hate him for 1it, and com-
miserate the sufferers; that 1 think he ought to be punished; and that
other people ought to feel as 1 do. It cannot be pretended, that
between these two modes of expression, the difference, in point of real
and ultimate efféect, can be considerable. For a momentary warmth,
the passionate language may have considerable power. The permanent
opinior formed of the character of the man, as well as the punishment,
which, under a tolerable admmistration of law, he can sustain, must
depend wholly upon the real state of the facts; any peculianty in the
language in which the facts may have been originaily announced soon
loses its effect. If that language has expressed no more 1ndignation
than what was really due, 1t has done nothing more than what the know-
ledge of the facts themselves would have done. If it has expressed
more indignation than what was due, the knowledge of the facts operates
immediately to extinguish it, and, what 1s more, to excite an unfavour-
able opinion of him who had thus displayed his intemperance. No evil
then is produced; or none but what 13 very slight and momentary. If
there should be a short-lived excess of unfavourable feeling, we have
-next to consider what is the proper remedy. Punishment should never
be applied, where the end can be attained by more desirable means. To
destroy any excess of unfavourable feeling, all that is necessary is, to
show the precise state of the facts, and the real amount of the evil which
they import. All excess. of feeling arises from imputing to the facts a
ereater efficacy in the way of evil than belongs to them, Correct this
opinion, and the remedy 1s complete.

Secondly, you cannot forbid the use of passionate language, without
giving @ power of obstructing the use of censorial language altogether.
‘The reason exists i the very nature of language. You cannot speak of
moral acts in language which does not imply approbation and disappro-
bation. All such language may be termed passionate language. How
cau you point out a Ime where passionate language begins, dispassionate
ends ! The effect of words upon the mind depends upon the associations
which we have with them. But no two men have the same assoclations
with the same words. A word which may excite strains of emotion in
one breast, will excite none in another. A word may appear to one man
a passionate word, which does not appear so to another. Suppose the
legislature were to say, that all censure, conveyed 1n passionate language,

shall be punished, hardly could the vices of eitber.the functionaries or the
2z
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stitutions  of government be spoken of in any language which the
judges might not condemn as passionate language, and which they would
not have an interest, in league with other functionaries, to prohibit by
their condemnation. 'T'he evil, therefore, which must of necessity be
mcurred by a power to punish language to which the name of passionate
could be applied, would be immense. The evil which is incurred by
leaving it exempt from pumshment 1s too insignificant to allow that
almost any thing should be risked for preventing it. |

Religion, in some of its shapes, has, in most countries, been placed on
the footing of an institution of the state. Qught the freedom of the
press to be as complete, in regard to this, as we have seen that it ought
to be, in regard to all other institutions of the state ? If any one says that
it ought not, it 13 incumbent upon him to show wherein the principles,
which are applicable to the ether nstitutions, fail in their application
to this. ,

We have seen, that, 1 regard to all other mstitutions, 1t is unsafe for
the people to permit any but themselves to choose opinions for them.
Nothing can be more certain, than that it is unsafe for them to permit
any hut themselves to choose for them in religion.

If they part with the power of choosing their own religious opinions,
they part with every power. Itis well known with what ease religions
opinons can he made to embrace every thing upon which the unlimited
power of rulers, and the utmost degradation of the people, depend. The
doctrine of passive obedience and non-resistance was a religious doctrine.
Permit any man, or any set of men, to say what shall, and what shall
not, be religious opinions, you make them despotic 1immediately. -

This 15 so obvious, that it requires neither itlustration nor proof.

But if the people here, too, must choose opinions for themselves, dis-
cussion must have its course; the same propositions which we have
proved to be true in regard to other nstitutions, are true in regard to this;
and no opinion ought to be impeded more than another, by any thing but
the adduction of evidence on the opposite side. o

: (F. F)

J. Innex, Printer, 61, Wells-street, Oxford-street, London.
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