CONTENTS.

Co_vz_rrloN or NORTH

CAROLINA,

Declaration of Rights,

......

!

........

243

Amendments proposed, ........
The Question on Adoption,
SOUTH

CAROLINA,

244
.......

250

(in Legislature,)

.......

253

(in Convention,)

.......

The Question on Ratification,

318

......

338

List of Delegates to the Congress of 1765, ......

34!

Opinions, from 1789 to 1836, involving Constitutional Principles, from Congressional Debates, &c., 343 to 524 and 599
Virginia Resolutions of 1798, by Mr. Madison,
Answers of the States,
Kentucky

....

528

............

539

Resolutions, by Mr. Jefferson........

540

Report on the Virginia Resolutions, by Mr. Madison,
. 546
President Jackson's Proclamation on the Ordinance of South
Carolina ................

58_2

Mr. Madison's Letter on the Tariff, and Banks,

.

.

.

. 600

Mr. Jefferson on Banks .............

609

Mr. Madison to Mr. Stevenson, on Debts, &c.,
Gen. Alexander Hamilton on Banks,

612

........

Various Papers on the Veto Power .......
Digest of Decisions

....

617
5_5, 620

in the Courts of the Union, involving

Constitutional Principles, .........

626

INDEX.
BY SPEAKERS'

NORTH

NAMES.

CAROLINA.

ORGANIZATION
of the Convention, .....................................
RULES for the Government of the Convention I Electors, &_, ................
HENRY ABBOTT--Religion;
opposed to an exclusive Establishment; no
religious Teat; Pagan or Demt may obtain OtBce; Oath; by whom are
we to swear? Jupiter, &c., ..........................................
Mr. BLOODWORTH--opposed
to Congressional Control over Elections, .....
Jurisdiction ; no Provision for Juries m ctvil Causes, .....................
Trial by Jury ; not on a sat,sfactory Footing, ............................
Defence of its Omission not satisfactory; Precaution in granting Powers,
|67.
Miuiasipp, Case, ............................................
Soverelgnty of the Federal Government annihilates the States, ............
Powers of Congreu dangerous to State Laws, ...........................
Amendments, fbr prevsoua ones, 184. Southern and Northern Interests
divide at Susquehannah, ...........................................
Adverts to the Annapohs Convention, &c., .............................
Mr. NATHAN BRYAN--defends
the Majority, ...........................
Mr. CABARRUS -- Prohibitions against Paper Emi_ions_ ez postfaao Laws,..
Mr. CALDWELL--Maxlms,
fundamental Principles, .......................
Convention not authorized to use the Expression "We, the People,". ......
Legislative Power controlled by Vice-President's Vote, ...................
Elections liable to Abuse,. ............................................
Abuse of"Parliamentary Power_ ........................................
Sweeping Clause, not plain ; "Pursuance"
equivocal and ambiguous,. .....
Religion ; conceived tlmt Jews1 Mahometans, and Pagans, are inwted to the
United States, ....................................................
Mr. WILLIAM
R. DAVIE (a Member of the Federal Convention) -- for investigating the Subject, and discussing Clause by Clause, ..............
System extensive, involving the Principles of Federal Government,. .......
Powers of the Federal Convention; states some of the Events, and the
Defects of the Confederation, which gave Birth to the Convention, .......
Negro Representation ; Jealousies oft he East ; one Kind of Property enti:led
to Repsesentation as well as any other, &c., ..........................
Vice-President, Reasons why introduced ; Consolidation not intended ;
Representatives, ..................................................
Confederacies ; Amphictyonlc ; European, .............................
Rhode Island, her Conduct ; Elections ; true Construction of the Clause,...
Rhode Island; Party Influence, &e.; Elections, &c., ....................
Journal ; Publication ; necessary to conceal it during the Confederation, ....
Principle on which the Constitution was formed, ........................
Treaty-making Power, in all Countries, plaoed in the Executive Department, 119. States would not confederate without an equal Voice. in the
Formation of Treaties ; Separation of Powers, 120. President's Election
on fair Principles ;hts Nominations, ..................................
Senatorial Term of Service ; thirteen Councillors would destroy Presidential
Responsibihty, 122. State Sovereignty represented in the Senate ; Treaty ;
Laws, their Execution;
Judiciary; prohibitory Provisions ought to

]
2

191
67
142
151
168
179
180
186
235
9.48
184
9
15
26
6"2
65
187
199
8
12
16
30
58
59
60
65
7'2
102

]_

INDEX.
Mr DA¥IE,

continued _

v
h_

supersede the Laws of particular t_tatoss Ir_5. Pine-barren Acts, Paper
money; Debt-; executing the Laws,
157.
Cogni_.nve of Controversies, 159. Federal Laws conflicting with those or"the Stress ; Legislation on Individuals instead of States ; Treaties ; Ends of the Constitution
aecomphsbed by a paramount Judiciary, ..............................
Powers _graoted, &c., 1¢1_. Openttion on Paper Money ; its great Depreciation ; legffil Tender, &c., ............................................
Securities, no Power to interfere with them, .............................
Opposed to the previous Question ; conditional Ratification alarming, ......
Against standing out, and for Adoption, ................................
Mr. GOUDYfor certain Kules to govern the Proceedings, .................
Powers of Congress ; Tendency to destroy the State Governments, ........
Mr. JAMES GALLOWAYCongress; Apprehension that it may perpetuate
it_ff, .............................................................
Yeas and Nays ; one fifth required,. ....................................
Slavery ; Manumission apprehended, ...................................
Laws supreme; Obhgat, on of Contracts; Redemption of Securitses, .......
Mr. HARDIMANDefence, where to apply1 .............................
Mr WHITMILL HILL--Requisition
; Taxes, to be paid in Money Loans,...
Mn IREDELL -- Full and fair Discussion necessary, ........................
Nature of Government ; People may model it as they please, ..............
Constitution not a Compaet_ &c, ......................................
Further Remarks on the Necessity of fully debating the proposed Constntutlon, .........................................................
President's Objections to Bills, ........................................
Impeachment, a Security for good Behavior in O_ee,. ...................
Obed,ence to two Governments, .......................................
S_natorial Term ; Powers of the Senate ; Reference to British Government,
Elections; Control by general Government;
executive, legislative,
and
judicial, se_trate, an Improvement, ..................................
Veto by the rres,dent, ...............................................
Taxation ; approves the Power by Congress, ............................
Powers ought to be competent to the I_ublic Safety, ......................
Slavery, no Power in Congress to abolish it,. ............................
Election ; approces tby Clause, ........................................
Presidential Election; Objections answered, 107. President's Power over
the Military; h,s Council, their Opinion to be given in Writing ; Ex
ample of England, 108. Responsibility ; Pardon ; "Impeachment, ........
Sovereignty of the States; Inequality of Sufl'rage in making Treaties. ]'25.
Bribes; Impeachment, not proper to render the Senate bable to it; Unnge
ofdiscusssng Treaties m the Bratish Parliament_ 1_6. Surrender of Territory without an Act nf Parliament; relative Influence of the two Houses
of Parliament, 128. Rulers should be watched ; Amendments proposed by
the four States, .................................................
No Danger from the Apprehension of Aristocracy; Commons an Overmatch
for King and Lords, .............................................
Senate's Power ought to counteract that of the House, to preserve State
Sovereignty, 133. Choice of President and Senators; Mode of nominat.
rag; Approval of the Srnate; Influence of the House preponderating,
Trial by Jury; the best; its Omission owing to the Diflleult_ of establishing
a uniform Mode, 144. Old Confederation; Quotas; Debts; Supreme
Court ; Stamp Act; Bill of Rights, absurd and dangerous, ..............
Jurwes may be either in amperior or inferior Courts, ......................
Trial by Jur_ ; omitted from the Dii_eulty of the Case, in the Convention,
arisi_n_ frora the different Modes that obtain in the States, ...............
Jury Trml further n,ticed; Constitution should define Authority, so as to
leave no Doubt; Congress claimlngPower not given, a Usurpation .......
Slaves_ emancipated in some of the -Northern States ; " Persona," escaping,
shall be dplivered up to those entitled to Service; Reasons why the
Northern Delegates objected to the word "Slave " being mentioned m the
Constitution,
.....................................................
Amendments may be made; Suffrage in the Senate ; Compromise on
Slavery, &c., ......................................................
Three Fourths may call a Convention to amend, .........................
laws consistent with the Constitution binding on the People; Powere

160
183
191
2iv
236
iu
_:l
7_}
73
1UI
].q0
_9
_1
4
9
10
13
"27
;_
._
:_
73
74
91
95
10'2
105
] Iq!

130
13_
134
147
15'2
164
170

ITb
1_'/
178

vl

INDEX.

Mr. IREDELL, continuedl_p
usurped; Powemintended to be'given, legal without new Authority, &._. 179
Paper Money not affected, 185. Relative Importance of the Northern and
Southern States, ...................................................
1_
Replies to general Objections, .........................................
218
Exclusive Legitlation ; States will stipulate ; Insult to Congress in 1783 ;
Powers enumerated t excluded from all others; Abuse of-Powpr ; NonAdoption out of the Union; State of the Union in 1776; anticipates the
Interest of the First Congress ; Importance of framing the first Code of
Law_ ........................................................
218, 223
u lqine," sufficient to establish the Constitution; Disadvantages
in not
joining the Union under the Constitution, .............................
'_8
HIS Remlution for Yen and Nays, .....................................
241
Religion ; Teats ; Persecutions ;,re Toleration in America ; Sacrament in
Great Britain ; Office open to all Religions ; Guaranty explained ; President must he a Native ; Form of an Oath ; governed by the Rehgion of
the Person taking it ; Case of an East lndmn, a Gentoo, in Charles II.'s
Time, ............................................................
197
Moves for Ratification and subsequent Amendments, .....................
9.48
Gov. JOHNSTON--Vice.President's
Vote defended, .......................
26
Representative accountable only to his Constituents, .....................
3_
impeachment; Removal ; Disqualification, .............................
3_
State Officers amenable to the Courts of Law, ...........................
50
Amendmenta ; no Danger apprehended, ................................
56
Powers ; no Parallel between Congress and Parliament, ..................
64
Taxation, in Kind, ...................................................
77
Replies to Ob_ectious , ................................................
88
Treaties; Dinerence between Confederation and Constitution, ............
115
Juriedietion, concurrent between State and Federal Courts, ...............
141
Trial by Jury, dimimilar Modes, .......................................
iSO
Constitution must he the supreme Law, ................................
150
Amendments ; adopting States ; no Office-Hunter, &.c., ..................
2_6
Fallacy of the Opinion that the Pope, or a Foreigner, may be chosen
president; Religion, ...............................................
19_
Mr. WILLIE JONES--for
putting the Question upon the Constitution immediately, ........................................................
4
Reason- for this Propmition, .......................
...................
7
Ratification ; wished to he out of the Union, .............................
245
Though no Share in the new Appointments, common Interest with Virginia ;
Jefferson, he stated, wished Ratification only to preserve the Union ;
Office Expectants, their Bias, &c., ...................................
_5
Defence of the Oppesition, ............................................
Amendments, ."......................................................
9.40
Agai'ust Adoption; moved the previous Question; refuses to withdraw his
Motion, ....................................................
216 to .°17
Mr. LANCASTER--his
Apprehenalons for Constitutional Amendments, .012.
Elections ; P_'sldent's conditional Negative ; Two Thirds very rarely will
agree to • Law ; Appeals; Armies; Religion; Papists or Mahemetanl
may oeeapy the Chair; Disqualification m the States ; would oppose
Adoption, .........................................................
.015
Mr. LOCKE -- Comgitutlon grants unlimited Powers, ]68. Necessity of Pinebarren Acts ; ezpedient to make Paper Money a legal Tender, ..........
169
Oppmet the Adoptmn, ................................................
Mr. LENOIR -- President'a Treaty-making Power, a legmlative Act, ..........
.07
Convention ezeeeded its Powers; Reasons for oppmmg, ..................
201
Mr. MACLAINE -- Di_inetion between a Monarchy and Republic ............
10
" We, the Penis!e," proper...........................................
16
Constitution a olank till a,iopted, ......................................
94
Vies-President's _
Vote, .........................................
26
Biennial Elections defended, .........................................
28
|mpceehn_nt
not extended to Re_totive_
..........................
34
Viee-President'a Powers, .............................................
42
Impeachment, not to reach petty Offieent, ..............................
43
qi_iemetno_,
by great State Officers, how redresu_d ?...................
IParlismentary Power; Blaekatone; Militia Power, .......................
64
i_eetlem ; 'rime, Manner, Piaee, &e., .................................
6e

INDEX.
Mr. MACLAINE, oontluued _
Appointing Power; Presidential Powers, ...............................
Judiciary ; State and Federal Courts separate, ...........................
Congress, its Powers limited and enumenUed, ...........................
States, their Interests connected ; Trial by Jury, ........................
Power ,, the People, _ot m tile States; Distraction between Law and Fact;
Federal Jurmdlctlon limited, .........................................
State and Federal Courts, .......................................
164 to
Money Bills ; Paper Money ; Depreciation, though ultimately good, .......
Trial by Jury ; further Explanations, ...................................
State Sovereignty not in Danger from Congress, ........................
Taxes w,ll be inconsiderable; Congress wdl have Credit abroad ; Adoption
will bring out Spec,e, ..............................................
Trade, its Kesources ; Loans, .........................................
Mr. M'DOWALL -- Elections ; Control over T_xatlon, opposed to its Surrender
to the general Government, .........................................
Power w_thout Responsibihty, .........................................
Senate, D._nger of Combinat,on with the President, ......................
Trial by Jury ; wealthy Smtor may prevail, .............................
Jury trial, not secures, ..............................................
Taxes ; Consequence of Ambiguity, ....................................
Bdl of R,ghts essent,al ; Elections, .....................................
Mr. MILLER--Presidential
Powers, a Defect in the Constitution, ............
Mr. PERSON -- for previous Question, ....................................
Mr. PORTER -- Money Clause, whence does the Power originate ?............
Treaty-maklng Power in the President and Senate,. .....................
Treahes ; House of Representat,ves ought to have a Vote in making them,..
Mr. SHEPHERD--for
full Discussion, ....................................
Mr. SPAIGHT (a Member of the Federal Convention)--Taxes,
whether paid to
State or Federal Government, no Difference, ..........................
Slaves, Compromise explained, .......................................
Electors, regularity required, .....................................
104,
Presidential Powers; _ommand of the Army, ..........................
Presidential and Senatorial Responsibihty, ..............................
Jud_cmry ; Federal Convention unanimous in keeping separate the Federal
and State Governments, ............................................
Trial by Jury ; m the Federal Convention, considerable Time taken to
investigate the Subject, .............................................
Convention, denies that it exceeded its Powers_ ..........................
Senate responmble to State Legislatures; Federal Constitution favorable to
Trial by Jury; Kehgion, no Power over it; an Infidel will never be chosen
for Office; Amendments;
exclusive Legislation; Liberty of the Press;
Census ; Requisitions done away, ................................
206,
Mr. SPENCER--Governors,
Servants of the People, ........................
Objections to the new Form of Government, ............................
Refractory States ; Elections, .........................................
Taxes, Interference between the States and the Federal Government;
Objections, . .......................................................
Taxes; laid by the State preferred, ....................................
But m War by the generalGovernment,
...............................
Executive Power; standing Council of one Member from each of the
States, &c, ......................................................
Treaties should have the Sanction of all the Senate ; Aristcorsey should be
guarded against, ..................................................
Judiciary, Objections to the S_stem, ...................................
Preamble, " We, the People; ' Oath, 153. Trial by Jury, ................
Contends for a Bill of Rights ; Power, Jurisdiction, and Right, not given up,
remain in the States ; objects to a Revision of Facts by Federal Coort_ and
concurrent Jurisdiction dangerous, ...................................
Boundary ofa B,II of Rights wanted, ...................................
Religious Tests, Fonnd'ttlon of Persecution, .............................
Amendments, _7.
For Union, .......................................
Mr. STEELE -- Elections ; no Cheek in the old Confederation, ...............
Journal, its Publication, ...............................................
Taxation, in Favor of the Clause, ......................................

vll

135
139
140
151
160
172
17_
175
180
188
189
87
119
124
143
149
189
210
114
21T
94
115
118
217
81
100
106
114
124
139
144

210
12
50
65
75
80
82
116
131
136
154
163
168

71
712
q_

tili

INDEX.

Mr. JOSEPH
TAYLOR-Wording,
"Wet
the People,"
an s_umed
Appointments
; Rights parted wlth, ....................................
Impeachment,
does it reach Collectors? .................................
Elections,
their Control in vague Terms, ................................
Electors, Objections
to the Power, .................................
Mr. WILSON
_ wished Exclusion
of Popmh Priests
BILL OF RIGHTS,
....................................................

Power,..

23
36
4 _"
70
104, II)5

from OIBoe, ..............

YEAS
AND
NAYS,
at large, on Amendment,
.............................
CLOSING
PROCEEDINGS_"
neither to ratify nor reject the Constitut,ont"
adopted by a large Majority,.
........................................

SOUTH

212
243
250
25J

CAROLINA.

ROBERT
BARNWELL--for
a limited Discussion,
263.
Defence
of the Constitut,on,
_Jl.
President's
Responsibility
; Treaties;
Congressional
Pay;
Paper Medmm;
Trial by Jury;
Preferences;
Importation
of Negroes;
Carrying Trade;
pleased with the Clause relative to Slaves, .............
PIERCE
BUTLER
(one of the Members
of the Federal Convent,on)--lmpeachment
; Senate ; Peace and War, ...............................

,293
'2(_

Mr. PATRICK
CALHOUN--Rehgmn
; too great a Latitude allowed,.
......
3J.2
PATRICK
DOLLARD
(Is Conve_Uion) -- his Const,tuents,
to a Man, opposed
to the Constltutlon
for Want of a Bill of Rights, ..................
".....
336
Com. GILLON -- satisfied
with the Doings
of the Convention
; in Favor of
American Bottoms_ .................................................
_J7
Hen. RALPH
IZARD
_ R,ght of Kings to make Treaties,..................
Mr. RAWLINS
LOWNDES--Senate
and the old Confederation; Const,tuuon
and Laws paramount, Pres,dent,a]Powers,. .........................
TreaUes contrary to Law not vahd ; Eulogmm
on the Confederatlon,271.
New Government an Experiment ; no adequate Advantage ; Slavery,.... 27"2
ImportaUon of Negroes, "27"2 Ewls apprehended from the Laws of Congress;
localLegmlature ; Fears for the Fate of the Southern States............ 273
Defence of the Confederation; Powers of the President; Representatlon;
Senators; Commercial Advantages enjoyed by the Eastern States; Taxes;
Congreaslonal Pay ; recommends another Convent,on, ........... '2S7,_.)]
Explains his Argument
on Treat,es; Checks ; hmlting the ]mportatlon of
Negroes
an Ev,l; Navy'to come from the East;
Taxes;
Expense
of the
Government
; Presidential
Powers ; the " Well-born ; " preparatory
Plan
for a Monarchy;
Constitution
ruinous to the Liberty of America, ........
308
I_Ir. JAMES
LINCOLN--opposes
the Constitution,
as an aristocratic
Government;
Pr_sldent
may hold
hm OtBce for Life;
Liberty
of the Press
forgotten ; B,ll ofK_ghts essentml,
...................................
31"2
Col. MASON--thanks
Mr. Lowndes
for his Opposition to the Constitution,...
316
Mr. JOHN
MATTHEWS--denles
the Ef_c_ency
of the Confederation,
. .....
'208
JUDGE
PENDLETON-lmpeacbment,.
...............................
"_3
Only three States sanctluned
the hnportation
of Negroes,
................
27_
_HARLES
PINCKNEY
(a Member
of the Federal Convention)-MotJves as
a Member
el the Federal Convention;
Condition
of the Country
at the
Close
of the War ; [#elects
nf the Confederation,
&c., 253.
Necessity
of a Government
to operate
on the People ; Compromise;
rapid Glance
at different
Parts of the S_'atem, .....................................
257
President's
Power ; L_esponslbillty
....................................
Observations
on the System
(before
the Convention
May 1"2.) But one
Government
in Europe that provides for civil Rights, 318. People
Servants: Rulers supreme ; Ireland; the Netherlands; America taught
the Rights of Man, 319. Primogeniture, 320. Peopled classed; commercial
foreign Trade, Root of public Distress; mechen,cal; agricultural,3'21.
Merchants; Mediocrity
a leading
Feature;
Division roteStates,
Eastern, 3"2"2. Middle ; Maryland
and {he Southern
States ; Outhne
of the
Legislation
_f Pennsylvania;
Georgia;
Maryland,
323.
New York,
Massachusetts,
,'F25. Foreign
Governments;
Evils
of a Republic,
326

ix

INDEX.
Constltutmon
represent,
States as well as Governments;
Forms of Government
considered,
....................................

three

principal
3_

CHARLES
COTESWORTH
PINCKNEY
(a Member of the Federal Converthun)Treaties,
where to be lodged ; Presldent_ the Power
of proposing
Treaties,
.........................................................
Ob]t.chons
answered;
Treaties
not repugnant
to Laws;
Mod_ of voting in
_euate,
&c., ......................................................
Treat.)' of Peace, on its Promulgation
; Recognizances
discharged
; Case of
Love for Murder, ..................................................
Explaoatlona
on Treaties;
paramount
under the Confederation,'277.
Vattel
and Burlamaqm
quoted;
South
Carohna
interested in the Sacredneu
of
Treataes,
properly lodged m the S_nate and President, .................
Abuse st'Power;
hupeacament;
Things under the Confederation
p_ctured;
The "three
fil_.ha,' 2_lO Kepre_entahou,
"2e_. Sufferings of the Eastern
States in the Cause of Independence
', Negroes neoeuary
in Cultivatton
for South Carohna _ Compromise,
Security against Emancipation
i Fugl*
tires recoverable,
.................................................
Independent
hetbre the Treaty
of Peace;
replies to Mr. Lowndes'e
Oblechonsl
Powers
voted for tile general
Good;
Elections
;Representattves;
Senate ; Presidential
Elections;
Foreign Influence
to be guacded against;
commercial
Preferences;
Judiciary, ............................
300 to
Kel_rl,es to Mr. Lincoln's
Objections;
Policy
of the Ke_hglblhty
of the
cattiest,
General
GovernLnent,
no Powers
hot what
are expressly
granted ; Reasons why a Bdl of Rights was not inserted, ................
(In Convention)--10th
Sec. Art. I.
On the l_strict, ve Clauaes i Paper
Money ; Credit with Foreigners,
.....................................
Mr. PRINGLE
(Speaker) -- Trenty-making
belongs
to the ezecutive
Department,
President and Senate do not poaaeu legislative
Power, ...........
DAVID
RAMSAY--Treahea
superior to local Laws, .......................
ContinentAl
Debt ; old Confederation
diuolved,
..........................
Hon.

JACOB
Instances,

READ--Confederation;
Congress;
.........................................................

its

Efficiency

263
"2C_
270

278

308

315
333

'270
286

farcical;

Hon.

JOHN
RUTLEDGE
(a Member of the Federal Convention)--Treaties
paramount;
their Mode of Ratification
m England 1 and Operation
in
America,
'26"7. DJr_cultles
in '_'2 because nine States did not attend, .....
Treaties, the paramount
Law ; Eulogium
on the Constitution,
.............
I-Ion. EDWARD
RUTLEDGE--Wcaknem
of the Confederation
; defends the
Constitution,
274.
Taxes, in Favor of the South ; ._10 a head on Negroem
equivalent
to 5 per cent. on Importations;
all _'me taxed;
only two
fifths of the Slaves taxed, ...........................................
Federal Convention
did not exceed its Powers ; Navigation
; ExcluJion
from
West India Trade_ _¢.c., .............................................
SUMPTER
(in Contention)moved
an Adjournment_
to give further
T_me for Conslderahon;
rejected, yeas, 89; nays, 135, .................
ALEXANDER
TWEED
(in Con_ention)--denies
the Restrictions
of his Constituents ; open to Conwchon
; Relbrm needed;
Importance
of the Constitution, .........................................................

268
311

277
298

Gen.

338

32_

QUESTIONTo assemble
at Charleston
the 12th
of May;
ayes_ 76;
nays, 75,. .....................................................
316, 317
RATIFICATION,
(in Convention;)
yeas, 149; nays, TJ, ................
338_ 340
CONGRESS
of 1765.
.Yore--List
of Delegate_
and Extract
from the Journal, 341.
Eztrmat from Ramuy
on Ratification,
.......................
341

OPINIONS.
ABOLITION
Right of Petition.
H.K.
Jammry, 1830. -- C"uahi_q[, .....
5.94, 595
ALLEN
AND
iilEDITION
LAWS.
June, 11_J8. -- E. Livin6_on,
Taaewell,
440.
Raport_ 1799, ................................................
441
VIRGINIA
RESOLUTIONS
of 17.98, pronouncing
the Sedition Laws to be unconstitutional,
and deflmr_f the Rights of the Stats_, drawn by Mr. Mad,son,
I'f_

X
ANSWERS

INDEX.
OF THE

STATES--

/ State of New York_ .............

537

State of Rhode Island, ..........
533
State of New Hamimhir % .........
538
Commonwealth
of Massachusetts,
533
State of Vermont,
................
._39
State of Delaware,
.............
5.T2 L State
Connecticut,
.............
538
KENTUCKY
RESOLUTIONS
of 1798 and 17_).
(The original Draft
prepared by Mr. Jefferson.) ....................................
540 to 545
MADISON'S
REPORT on the Virginia Resolutions, .................
546 to 580
ALIEN AND SEDITION LAWS.
M. Lyon. Senate, March, ISll.-- Smzth,
of South Caxohn_ .................................................
474
AMENDMENTS
TO THE CONSTITUTION.
H.R. August 13, 17_9.-Gerry, Ames, Madison, .............................................
404
AMENDMENT
TO THE CONSTITUTION
; Election of President, Senate,
January '23, 1¢_00.- C. Pmckney, ofS. C., ............................
442
H. R. August, 1804.- Jackson, 45'3
Senate, March, 18'26.-- Dickersou, 494. (With Extracts from the Journal of the Federal Convention on
the Presidential Term,)
APPOINTMENT;
Panama Mission. Senate, March, 1896. -- Berrien, .. 4_0 to 483
APPROPRIATIONS
OF MONEY, for Vessels of War. H. R February 25,
17_J7.- Gallatm, Nicholas, ..........................................
439
ARMY, STANDING, Regulation of. H.R. January 5, 1800. -- Randolph, ....
441
BANKS.
Hamdton's Expositmn to Congress, 1791. Extract, ..........
617 to 620
BANK, Estabhshment of. H. R. February _, 1791.-- Giles, 411. Vining, Madison 412. Ames, 414 to 417
Sedgwlok, Madison, 417. Lawrence, Jackson, Boudmot, Stone, 41t_ Gerry ..............................
419 to 4'_2
BANK OF THE UNITED
STATES.
Renewal
of Charter.
H. R.
Apr_] 13, I810.--Love,
Troup, Key, Alston, 456. Burwell, P.B. Porter,
Eppes, Crawford, 457. Clay, ........................................
45_
H. R. April 13, 1830. -- M'Duffie, .. 52'
(Note. Jackson's Message of December 7_ 1_30 )
BANKS
Mr. Jefferson. Extract referred to by Mr. Madison, ..........
609 to 61
.Note on Banks, from Jefferson's Memmrs, March I1, 1798, . .............
61
cYoteon the Tariff, furnishing a Summary of the Argument of the South
Carohna Exposltmn.
See page 580.
Mr Madison to C. J. Ingersoll, February, 1_31, ....................
60_
BANKRUPT
BILL.
H.R. February 16, l_lS.--Hopkmson,
47'0. Tyler,
Sergeant, Malls, 471. March 12,'182:2. -- Buchanan, ...................
47_
BANKRUPT
LAW.
Senate, May 1, 1_'26.-- Hayne, 490 to 493. Woodbury, 49:t
BANKRUPTCY.
Senate, January, 18_6.-- Van Buren, ....................
47_
COLUMBIA,
DISTRICT
of, Case of J. P. Van Nese.
H. R. January,
17, 1_3. -- Van Ness, Bacon, .......................................
451
To re-cede the D_strict. H.R. February 9, 1803. -- Bayard, ..............
451
CONTRACTORS.
March 23, 1806. _Eppes, ..............................
454
DEBT, DOMESTIC.
H.R. February _2, 1790. -- Smtth, S. C. 405. Madison, 406
_--,
PUBLIC.
Reduchon of the Pubhc Debt. H. R. November 20, 1792.
--Mercer, 4_.
Ames, 430. Madison, ...............................
431
DEBTS.
Mr. Madison to Mr. Stevenson, 27th November, 1830, examining
the Origin and Progress of the Clause of the Conshtution, " To pa_"the
D[STS,A_n provide for common Defence," &c., Extract .........
61"2to 615
DIGEST OF DECISIONS
m the Courts of the Union, involving Constitutional Principles, ..................................................
626
DUTIES.
May 15, 1789.--White,
Madison, Clymer, Carroll, 345. Wadsworth,
Ames, FJtzsimons, Hartley, Bland, Boudinot, 346. Smmckson, Lawrence,
Smith, S C.; Me_sges of Washington, Jefferson, Madison, Monroe ; W.
H. Crawford's Report, ..............................................
347
DUTIES
OR LICENSES.
H.R. December 31, 1800.--Bird,
.............
442
DUELLING.
Persons enga_d in a Duel to be disqualified from holding Ot_ce.
H. R. Dtw.ember 31, 1803.- Daws, ..................................
451
EMBARGO, to suspend.
H.R. April 19, 1808. _ Qmncy, 455. Key, ........
456

INDEX.
EMBARGOES, to regulate and revoke. H.R. May 29, 1794. m Madison, ....
EXPUNGING
RESOLUTION.
Senate, 1836. -- Leigh_ 596. Five, ........
FISHERY,
COD. G_mting Bounties. H.K. February 3, ]792.GnU% 4_6.
Wflhamson, Madmon, ..............................................
FRENCH REPUBLIC, on strismg out eomplimentary Reply to. Senate, January 6, 17tJ6. -- Ellsworth, Butler, ...................................
INTERNAL
IMPROVEMENT.
H. R. February 11, 1796.--Madison,
Baldwin, Bourne, Will,ares, 434. Thacher, ...............................
. December 5, 1815. -- Madison, ............
. Bonus Bill. H.R. February, 1817. -- P_ekeling, Clay, 467. Madison's ObjecttonJ to the above Bonu_ l_ill, ..........
Dtlmal Swamp C_aal, Senate,May, 1824.
-- Van Buren, .....................................................
H. R. Janmtry 18, 18_.Camh_eleng,
Berrien, ...........................................................
Florida Canal,February 14t 1826.- Branch,
Rewan, . ..........................................................
IMPEACHMENT
OF JUDGE CHASE.
H.R. February 21, I_05.-- Hopkinson, 452. (JYote from Story's Commentaries.)
INDIAN TREATIES.
Senate, May, i830. -- Sprague, .....................
JUDICIARY.
Senate, .laauary 8_ 18_Z _ J. Muon, 442. Stores, N. C. 443.
Breckenrid_,
Hemphill, 444. Bayard, Ruttedge s 445. Van Buren, 485,
4_6. Woodbury, ...............................................
4_7,
•. H.R. January 10_ 189..5.m Webster, ........................
JUDICIAL
SYSTEM.
Senate, April 7, 1826.-- Mr. Van Buren, 485. Woodbury, .............................................................
LOUISIANA
TREATY.
H.R. October _5, 1803. _ Elhot, Mitchell, Smilie,
Rodney, Tracy, 448. J.Q. Adams, 449. (.Not_. Mr. Jefferson's Opinion
added.)
LYON, MATTHEW, Petition of. Senate, March, 1821.--Smith, ............
MILITARY APPROPRIATION
BILL.
H.R. January 4, 1819.--Lowndes,
MILITIA
BILL.
H.R. December 24, 1790.-- Bloodworth, Sherman, Madison,
Lnvermore 1499. W_lhamson, 423. Boudinot_ Jackson, Livermore, ......
MILITIA.
Bill for organizing, &c. H.R. December_ 1796.--Rutherford, .....
MISSOURI
QUESTION.
H.R. December 13, 1821. -- Lowndel, ...........
NULLIFICATION.
Senate, April 2, IS30.--Joaiah S. Johnson, .............
OATH to nupport the Const,tutmn, May 6, 1789.-- Gerry, 343. Bland, Jackson,
Lawrence, and Sherman, ...........................................
PATRONAGE,
Foreign Intercourse Bdl. H.R. January 18, 1798.-- GalhLtin,
439. Pmckney, Bayard, ............................................
POST OFFICE.
Bill to authorile the Prestdent to ehoome a Mail Route.
H. R. December 6, 1791. -- Sedgwiok, Gerry, Baurne, .................
POST-OFFICES
AND POST-ROADS.
H.R. Jan. 3, 179_.--Fntzsimone,.
PRESIDENTIAL
ELECTION.
Bill to determine the Time When Electors
shah be chosen, &c. H.R. January 14, 1791. _ Sherman, .............
., (Amendment,)
Senate, 1_._6. --Van Buren,
PUBLIC LANDS for Internal Improvements, February 13, 1807. -- Bayard,.. 0
, Disposal of, Senate, May, 18'26. -- Van Buren, ............
, Senate, February 23, 1_35. -- Woodbury, ................
REFUGEES,
ST. DOMINGO, Bill for the Relief of. H. R January ]0, 1794.
--Madnson, Nicholas, Boudmot, Dexter, 431. (._'ots Relief of t]le C_tizens
of Venezuela, to expend $50,000, passed, ayes, 45 ; nce_, 29.)
REMOVAL, POWER OF, by the President, on the Bill esLabhshing the " Department of Foreign Aft'alrs." H R. Jnne, 17S9, ......................
White, 350.
White, 357.
Lawrence, 36"7to 37.1.
Smith, S. C. 350 to 353.
Boudinot, 357 to 361.
Jackson, 371 to 373.
Huntingdon, 353.
Ames, 361 to 364.
Clymer, 373 to 374.
Sedgwick, 353.
Livermore, 364 to 366.
Page, 374 to 375.
Madison, 354 to 357.
Hartley, 366 to 367.
Sherman, 375 to 376

11
433
599
427
434
435
461
468
477
479
480

423

458
478
487

474
472
424
43_
47_
5'23
344
440
4_6
426
424
4_
455
4_
522

350

Xtl

INDEX.

REMOVAL, POWER OF, (continued.)
hw.
Stone, 376 to 378.
Lee, 388 to 389.
Livermore, 3_.
Mad,son, 37_ to 383.
Boudinot, 3_.) to 391.
Madison, _ to 400.
Gerry, 3_ to 3_6.
Gerry, 391 to 393.
Baldwin, 400 to 403.
Benson, 3_ to 3_T7.
Sherman, 393 to 394.
Gerry, 403 to 404
Sedgwick, 3_7 to 388.
Ames, 394 to 39_.
RESTRICTIONS,
COMMERCIAL.
H.R. January 31, ]794.--Madison,...
4_
H. R. February 14, 1806.--Madison's
seven Resolutions, .................................................
4.53
RETALIATION
for Aggression. H.R. May 23, 1798.--Sitgreaves,
.........
440
RIGHT OF PETITION.
(._bol/t/ox)
Senate, 1836.--Cushing,
594. Prentin, 5.95. Hugh L. White, 596. Grundy, King, of Alabama_ Buchanan,
597. King, of Georg*a, Calhoun, ....................................
59_
SEAMEN'S
BILL.
Regulatson of Seamen, in Public and Private Vessels.
H. R. February, 1813. -- Seybert, 460. Archer, .......................
461
SEMINOLE
WAR. H.R. January 2], ISl9.--Richard
M. Johnlon .........
47'2
SLAVE TRADE.
Commitment of the Quakers' Memorial. I-I.R. March, 1790.
-- Tucker, 406. Gerry, Burke, Scott, Jackson, Sherman, Baldwin, Smith,
S. C., 407. Page, Mad,son, Gerry, 408. Boudinot, Stone, Tucker, S.C.,
Jackson, 409. Smith, S. C., Boud,not, 410. .Note, ....................
411
SLAVERY.
Panama Mission. Senate, March, 1826. -- Hayne, ..............
483
• (./lbolitioa.) Report on circulating, through the United States
Mails, inflammatory Appeals.
Calhoun. Senate, February 4, 1836, ......
593
STATE RIGHTS.
(De.bat6 wa Foots'a Rasolutioa._.) Senate, January, 1830,.. 496
Webster, 496 to 509.
Hayne, [in replys] 509 to 516.
Webster, [closing remarks,] 516, 519.
Ed, Liw'ngston, 519.
Woodbury, 5'20.
Grundy, 521.
TARIFF.
H.R. April 26, 1820. -- Clay, ..................................
473
, its Constitutionality.
Senate, 1824.--Hayne,
.....................
475
_.
South Carolina Protest, .........................................
580
• (._'u//0cgat/on.) President Jackson's PROCLAMATION,
o£the ]0th
of December, 1833, concerning the Ordinance of South Carolina of the
24th of November, 1832, ......................................
582 to 592
• Mr. Madison to Mr. C_,abell,dated September-- October, ]828, 600 to 608
TAXES, DIRECT.
H.R. May 6, 1794.--Sedgwick,
......................
433
TREATY,
COMMERCIAL,
with Great Britain.
H.R. January 8, 1816•_
Hopkinson ; Calhoun, 462. Tucker, 464. Pinckney, 465.
Picketing,
Pinekney, ........................................................
46fi
TREATY-MAKING
POWER,
(Jay's.) H.R. March 23, 1796.--Murray,
Gallstm, 435. Madison, 436. Lyman, ..............................
4._
VOLUNTEER
CORPS.
H. R. January 12, 1812._ Poinde_rtor, Grundy,
Porter, Cheves, Clay, ..............................................
459
VETO. Monroe's Objections to An Act for the Preservation of the Cumberland
Road, ...........................................................
525
• Jackson's Objections to "An Act authorizing a Subscription to the
Maysville, &c._ xtoad,". ...........................................
525
_,
a short History o-¢the, ...........................................
620
YETOES by different Premdentss List of the, ..............................
6_/

DEBATES
IN

THE

CONVENTION
OF

STATE

OF NORTH
Olq

ADOPTION

THE

OF THE

CAROLINA,

THE

FEDERAL

CONSTITUTION.

At a Convention, begun and held at Hillsborough, the 2lst day of July,
in the year of our Lord one thousand seven hundred and eighty.eight,
and of the Independence of America the 13th, in pursuance of a resolution of the last General Assembly, for the purpose of deliberating and
determimng on the proposed Plan _f Federal Government,A MAaOnITYof those who were duly elected as members of this Convention being met at the chureh, they proceeded to the election of a president, when his excellency, Samuel Johnston, Esq., was uuammously chosen,
and conducted to the chair accordingly.
The house then elected Mr. John Hunt and Mr. James Taylor clerks
to the Convention, and also appointed door-keepers, &c.
The house then appointed a select committee to prepare and propose
certain rules and regulations for the government of the Couventton in the
discussion of the Coustitutton.
The committee consisted of Messrs. Davie, Person, Iredell, I. M'Donald,
Battle, Spaight, and the Hon. Samuel Spencer, Esq.
The Convetmon then appointed a committee of three members from
each district, as a committee of privileges and elections, consisting of
Messrs. Spencer, Irwin, Caldwell, Person, A. Mebane, Joseph Taylor,
M'Dowall, J. Brown, J. Johnston. Davie, Peebles, E. Gray, Gregory, Iredell, Cabarrus, I. G. Blount, Keais, B. Williams, T. Browq, Maclaine,
Foster, Chnton, J. Wilhs, Grove, J. Stewart, Martin, and Tipton
The Convention then adjourned till to-morrow morning.
'FV_SDAY, July f_2, 1788.
The Convention met according to adjournment.
The committee appointed for that purpose reported certain rules and
regulations for the government of the Convention, which were twice read,
and, with the exception of one article, were agreed to, and are as fol,ows, viz : -!
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" 1. When the pres,dent assumes the chair, the members shall take
thplr seats.
,, o At the openinq of the Convention, each day, the minutes of the
preceding day shall be read, and be in the power of the Convention to be
corrected, after which any business addressed to the chart may be proceeded upon.
" :3. No member shall be allowed to speak but in his place, and, after
rising and addressing himself to the president, shall not proceed until perqntted by the president.
" 4. No member speaking shall be interrupted but-by a call to order by
the president, or by a member through the pres,dent.
",5. No person shall pass between the president and the person speaking.
" 6. No person shall be called upon for any words of heat, hut on the
day on which they were spoken.
" 7. No member to be referred to in debate by name.
" S. The president shall be heard wltilout interruption, and when he
rises, the member up shall sit down.
"9. The president himself, or by request, may call to order any member who shall transgress the rules; if a second time, the prestdent may
refer to him by name ; the Convention may then examine and censure the
member's conduct, he being allowed to extenuate or justify.
" 10. When two or more members are up together, the president shall
determine who rose first.
" 11. A motion made and seconded shall be repeated by the president.
A motion shMl be reduced to writing if the president requires it. A motion may be withdrawn by the member making it, before any decision is
had upon it.
" 12. The name of him who makes, and the name of him who seconds,
the motion, slla]l be entered upon the mmutes.
" 18. No member shall depart the service of the house without leave.
" 14. Whenever the house shall be divided upon any question, two or
more tellers shall be appointed by the president, to number the members
on each side.
" 15. No member shall come into the house, or remove flora one place
to am_ther, with his hat on, except those of" the Quaker profession.
" 16. Every member of a commtttee shall attend at the call of his
chairman.
" 17 The yeas and nays may be called and entered on the minutes,
when any two members requtre it.
" 18. Every member actually attending the Convention shall be in his
place at the time to which the Convention stands adjourned, or within
half an hour thereof."
Mr Lenoir moved, and was seconded by Mr. Person, that the return
for Dobbs county should be read, which was accordingly read ; whereupon
Mr Lenolr presented the petition of sundry of the inhabitants of Dobbs
county, complaimng of an illegal election in the said county, and praying
relief; which bereft also read, on motion of Mr. Lenoir, seconded by Mr.
Davie, Resolved, That the said petition be referred to the committee of
elections.
Mr Spaight presented the deposition of Benjamin Caswell, sheriff of
Dobbs county, and a copy of the poll of an election held in the said
county, for members to this Conventmn, and the depositions of William
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Croom, Nell Hopkins,Robert White, John Hartsfield,
Job Smith, and
FrederickBaker,whlch,being severally
read,were referred
to the commatee of elections.
Mr. Cabarruspresented
thedepositions
of CharlesMarkland,Jun.,and
LutherSpalding,
relative
tothe election
of Dobbs county; whlch,being
read,were referred
tothecommitteeof elections.
The Conventioll
then adjournedto 10 o'clockto-morrowmorning.
WEDNESDAY,

July 23, 1788.

The house met according to adjournment.
Mr. Gregory, from the committee of elections, to whom were referred
the returns from Dobbs county, and sundry other papers, and the petitiou
of sundry of tile blhabitants of Dobbs county relative to the election of
the sa,d county, delivered in a report ; which, being read, was agreed to
in the followb,g words, viz :-" Resoh, ed, That It is the opinion of this comnuttee, that the s,tting
members returiled from the county of Dobbs vacate their seats, as it does
not appear tilat a major,ty of the county apprpved of a new elect,on under
the rec,_mmendation of his excellency, the governor; but the contrary is
more probable.
" That it appears to this committee, that there was a disturbance and
riot at the first election, (which was held on the days appointed by the resolve of the General Assembly,) before all the tickets could be taken out
of the box, and the box was then taken away by violence; at which time
it appears there were a sufficient number of tickets remaining in the box
to have given a majority of the whole poll to five others of the can&dales,
besides those who had a majority of the votes at the time when the disturbattce and riot happened.
It is, therefore, the opinion of this committee, th._t the sheriff could have made no ret_]rn of any five members
elected; nor was there any evidence before the committee by which they
could determine, with certainty, which candidates had a majority of votes
of the other electors.
" The committee are therefnre of opinion that the first election is void,
as well as the latter."
On a motion m_de by Mr, G dloway, seconded by Mr. Macon,
" ResobTt.q, That the Bill of Riffhts and Constitution of this state, ihe
Articles of Confederation, the resolve of Congress of the _lst of February, 1787, recommending
a Convention of Delegates to meet at Philadelphia the second Monday in May, 17q7, for the purpose of revising the
said Articles of Confederation, together with the act of Assembly of this
state, passed at Fayetteville, the 6th day of January, 1787, entitled 'An
act for appointing deputies from this state to a Convention proposed to
be held in the city of Philadelphia
m May next, for the purpose of rewsin._ the Federal Constitution;'
as also the resolve of Con._ress of the
¢2_)h September l:lst, accompanying the report of the Federal Convention,
together with the said report, and the resolution of the last General A_
8eml)ly, be now re_d "
The Bill of Rights and Constitution of this state, the Articles of Coneederation, the act of Assembly of this state above referred to, and the
resolution of Congress of the _th September last, were accordingly read.
The honorlhle the president then hid befnre the Convention otficlal
accounts of the rauficauon of the proposed Federal Constitution by the
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statesof Massachusettsand SouthCarolina;which were orderedto be
filedwiththe secretary,subjectto the perusalof the members
Mr. JAMES GALLOWAY moved that the Constitution
should be. discussed clause by clause.
Mr. WILLIE JONES moved that the question upon the
Constitution should be immediately put. He said that the
Constitution had so long been the subject of the deliberation
of every man in this country, and that the members of the
Convention had had such ample opportunity to consider it,
1hat he believed every one of them was prepared to give his
vote then upon the question ; that the situation of the public funds would not admit of lavishing the public money, but
required the utmost economy and frugality; that, as there
was a large representation from this state, an immediate decision would save the country a considerable sum of money.
He thought it, therefore, prudent to put the question immediate!y.
He wassecondedby Mr.PERSON, whoaddedto the reasoningof Mr.
Jones, that he should besorry if any man had come hitherwithout having determinedin his minda question which musthave been so long the
objectof his consideration.
Mr. IREDELL
then arose, and addressed the president
thus : D
Mr. President, I am very much surprised at the motion
which has been made by the gentleman from Halifax.
I am
greatly astonished at a proposal to decide immedi_itely, without the least deliberation, a question which is perhaps the
greatest that ever was submitted to any body of men. There
is no instance of any convention upon the continent, in
which the subject has not been fillly debated, except in those
states which adopted the Constitution unanimously,
if it
be thought proper to debate at large an act of Assembly,
trivial in its nature, and the operation of which may continue
but a few months, are we to decide on this great and important question without a moment's consideration.;
Are we
to give a dead vote upon it ? If so, I would wish to know
why we are met together.
If it is to be resolved now by
dead votes, it would have been better that every elector, instead of voting for persons to come here, should, in their respective counties, have voted or ballotted for or against the
Constitution.
A decision by that mode would have been
as rational and .just as hy this, and wo,ld have been better
on economical principles, as it would have saved the puldic
the expense of our meeting here.
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This is a subject of great consideration. It is a Const,
tution which has been formed after much deliberation.
It
has had the sanction of men of the first characters for their
probity and understanding.
It has also had the solemn ratification of ten states ill the Union. A Constitution like this,
sir, ought not to be adopted or rejected in a moment.
If, in
consequence of either, we should i,lvolve our country in
misery and distress, what excuse could we make for our conduct ? Is it reconcilable with our duty to our constituents ?
Would it be a conscientious discharge of that trust which
they have so implicitly reposed in us ? Shall it be said, sir,
of the representatives
of North Carolina, that near three
hundred of them assembled for the exp,'ess purpose of deliberating upon the most important question that ever came
before a people, refused to discuss it, and discarded all reasoning as useless ? It is undoubtedly to be lamented that any
addition should be. made to the public expense, especially at
this period, when the public, funds are so low; but if it be
ever necessary on any occasion, it is necessary on this, when
the question perhaps involves the safety or ruin of our country. For my own part, I should not choose to determine on
any question without mature reflection; and on this occ:_sion, my repugnance to a hasty decision is equal to the magnitude of the subject.
A gentleman has said, he should be
sorry if any member had come here without having determined in his mind on a subject he had so long considered.
I should _ sorry, sir, that I could be capable of coming to
this house predetermined for or against the Constitution.
I
readily confess my present opinion is strongly in its favor.
I have listened to every objection, that I had an opportunity
of hearing, with attention, but have not yet heard any that l
thought would justify its rejection, even if it had not been
adopted by so many states.
But notwithstanding this favorable opinion I entertain of it, I have not come here resolved,
a,t all events, to vote for its adoption.
I have come here for
information, and to judge, after all that can be said upon it,
whether it really merits my attachment or not. My constituents did me the honor to elect me unanimously, without the
least solicitation on my part. They probably chose me because my sentiments were the same with their own.
But
highly as I value this honor, and much as I confess my ambition prempted me to aspire to it, had I been told that I
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should not be elected unless I promis_'d to obey their directions, 1 should have disdaiued to serve on such dishonorable
terms. Sir, I shall vote perfectly independent, and shall
certainly avow a change of my present opinion, if I can be
convinced it is a wrong one. I shall not, in such a case, be
restrained by the universal opinion of the part of the country
from which I came.
I shall not be afraid to go back, and
tell my co.stituents, " Gentlemen, I have been convinced I
was in an error. I found, on consideration, that the opinion
which I had taken up was ill tbunded, and have voted according to my sincere sentiments at the time, though contrary to your wishes." I know that the honor and integrity of
my constituents are such, that they would approve of my acting on such principles, rather than any other. They are the
principles, however, ! think it my duty to act upon, and
shall govern my conduct.
This Coastitmion ought to be discussed in such a manner
that every possible light may be thrown upon it. if those
gentlemen who are so sanguine in their opinion that it is a
bad government will freely unfold to us the reasons on
which their opinion is founded, perhaps we may all concur
in it. I flatter myself that this Convention will imitate the
conduct of the conventions of other states, in taking the
best possible method of cousidering its merits, by debating
it article by article. Can it be supposed that an5" gentlemen here are so obstinate and tenacious of their opinion,
that they will not recede from it when they hear strong reasons offered ? Has not every gentleman here, almost, received
useful knowledge from a communication with others ? Have
not many of the members of this house, when members of
Assembly, frequently changed their 9pinions on sut!jects of
legislation ? If so, surely a subject of so complicated a nature, and which involves such serious consequences, as this,
requires the most ample discussion, that we may derive every
information that can enable us to form a proper .judgment.
I hope, therefore, that we shall imitate the laudable example
of the other states, and go into a committee of the whole
house, that the Constitution may be discussed clause by
clause.
I trust we shall not _o home and tell our constituents that
we met at Hillsborougll, were afraid to enter into a discussion of the subject, but precipitated a decision withol_t a
moment's consideration.

GA_-LOWA_r.]

NORTH CAROLINA.

Mr. WILLIE JONES.
Mr. President, my reasons for
proposing an immediate decision were, that I was prepared
to give my vote, and believed that others were equally
prepared as myself.
If gentlemen differ t_om me in tht
propriety of this motion, 1 will submit.
I agree with the
gentleman that economical considerations are not of equal
importance with the magnitude of the sut!ject. He said that
it would have. been better, at once, for the electors to vote
in their respective counties than to decide it here without
discussion.
Does he forget that the act of Assembly points
out another mode ?
Mr. IREDELL
replied, that what he meant was, that
the Assembly might as well have required that the electors
should vote or ballot for or against the Constitution in their
respective counties, as for the Convention to decide it in
this precipitate manner.
Mr. JAMES GALLOWAY.
Mr. President, I had no
supposition that the gentleman on my right (Mr. Jones) was
afraid of a discussion.
It is not so with me, nor do I believe that it is so with any gentleman here.
I do not like
such reflections, and am surprised that gentlemen should
make them.
Mr. IREDELL
declared that he meant not to reflect on
any gentleman;
but, for his part, he would by no means
choose to go home and tell his constituents that he had voted
without any previous consideration.
After
to-morrow,

some
10

desultory
o'clock.
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adjournment.

Rev. Mr. CALDWELL.
Mr. President, the subject
before us is of a complicated nature.
In order to obviate
the difficulty attending its discussion, I conceive that it will
be necessary to lay down such rules or maxims as ought to
be the fundamental principles of every free government:
and after laying down such rules, to compare the Constitution with them, and see whether it has attended to them ;
for if it be not founded on such principles, it cannot be
proper for our adoption.
[-Here he read those rules which
he said appeared to him most proper.]
Mr. JAMES GALLOWAY.
Mr. President, I had the
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honor yesterday of proposing the mode which I thought
most eligible for our proceeding.
I wish the subject to be
fairly, coolly, and candidly discussed, that we may not go
away without knowing why we came hither. My intention
is, that we should enter into a committee of the whole house,
where we shall be at liberty to discuss it. Though I do not
object to the proposition of the honorable member, as the
groundwork of our proceeding, I hope he will withdraw his
motion, and I shall second him in the committee.
Mr. CALDWELL
had no objection to that proposition.
Mr. PERSON
opposed the motion of entering into a
committee.
He conceived it would be a useless waste of
time, as they would be obliged to reconsider the whole Constitution in Convention again.
Mr. DAVIE larg.ely expatiated on the necessity of entering into a committee.
He said, that the legislature, in
voting so large a representation, did not mean that they
should go away without investigating the subject, but that
their collective information should be more competent to a
just decision; that the best means was, to deliberate and
confer together like plain, honest men. He did not know
how the ardor of opposition might operate upon some gentlemen,_yet he trusted that others had temper and moderatkm. He hoped that the motion of the member from Rockingham would be agreed to, and that the Constitution would
be discussed clause by clause. He then observed, that, if they
laid down a number of original principles, they must go
through a double investigation; that it would be necessary
to establish these original principles, and compare them
with the Constitution; that it was highly improbable that
they should agree on those principles; that he had a respect
for the understanding of the honorable member, and trusted
he would reflect, that difference in opinion arose from the
nature of things; and that a great deal of time might be
taken up to no purpose, if the 5' should neither agree on those
principles nor their application.
He said, he hoped they
would not treat this important business like a military enterprise, but proceed upon it like a deliberative body, and
that the debates would be conducted with decency and
moderation.
The Conventionthen resolveditself into a committeeof the whole
house,Mr.ElishaBattlein the chair.
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Mr. CALDWELL.
Mr_ Chairman, those ma.r/_ns whicu
I conceive to be the fundamental principles of every safe
and free government, are-- 1st. A government is a compact
between the rulers and the people. 2d. Such a compact
ought to be lawthl in itself
3d. It ought to be lawihlly
executed.
4th. Unalienable rights ought not to be given
up, if not necessary. 5th. The compact ought to be mutual.
And, 6th. h ought to be plain, obvious, and easily understood. Now, sir, if these priliciples be just, by comparing
the Constitution with them, we shall be able to judge
whether it is fit for our adoption.
Mr. IREDELL.
Mr. Chairman, I concur entirely in
the sentiments lately urged by the gentleman from Halifax,
and am convinced we shall be. involved in very great difficulties if we adopt the principles offered by the gentleman
ti'om Guilford. To show the danger and impolicy of this
proceeding, I think I can convince the committee in a moment, that his very first principle is erroneous. In other
countries, where the origin of government is obscure, and
its formation different from ours, government may be deemed
a contract between the rulers and the people. What is the
consequence?
A compact cannot be annulled but by the
consent of both parties; therefore, unless the rulers are
guilty of oppression, the people, on the principle of a compact, have no right to new-model their government.
This
is held to be the principle of some monarchical governments
in Europe.
Our government is founded on much nobler
principles. The people are known with certainty to have
originated it themselves.
Those in power are their servants
and agents; and the people, without their consent, may
new-model their government whenever they think proper,
not merely because it is oppressively exercised, but because
they think another form will be more conducive to their
welfare. It is upon the footing of this very principle that
we are now met to consider of the Constitution before us.
If we attempt to lay down any rules here, it will take us as
much time to establish their validity as to consider the system
itself.
Mr. CALDWELL
observed, that, though this government
did not resemble the European governments, it still partook
of the nature of a compact ; that he conceived those prmciples which he proposed to be just, but was willing tha_
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any othe)s, which should be thought better, should be substituted in their place.
Mr. MACLAINE.
Mr. Chairman, the gentleman has
taken his principles from sources which cannot hold here.
In England, the government is a compact between the king
and the people. [ hope it is not so here. We shall have
no officers in the situation of a king. The people here are
the origin of all power. Our governors are elected temporarily.
We can remove them occasionally, and put olhers in
their stead. We do not bind ourselves.
We are to consider
whether this system will promote our happiness.
Mr. GOUDY.
Mr. Chairman, I wonder that these gentlemen, learned in the law, should quibble upon words.
I care
not whether it be called a compact, agreement, covenant, bargain, or what. Its intent is a concession of power, oil the
part of the people, to their rulers. We know that private
interest governs mankind generally.
Power behmgs originally to the people; but if rulers be not well guarded, that
power may be usurped from them. People ought to be
cautious in giving away power.
These gentlemen say there
is no occasion for general rules: every one has one for
himself. Every one has an unalienable right of thinking
for himself. _'here can be no inconvenience from laying
down general rules. If we give away more power than we
ought,.we put ourselves in the situation of a man who puts
on an iron glove, which he can never take off till he breaks
his arm. Let us beware of the iron glove of tyranny.
Power is generally taken from the people by imposing on
their understanding, or by fetters. Let us lay down certain
rules to govern our proceedings.
It will be highly proper, in
my opinion, and I very much wonder that gentlemen should
ob.ject to it.
Mr. IREDELL.
Mr. Chairman, the gentleman who
_poke last mistook what the gentleman from Wilmington
and myself have said. In my opinion, there ought to be a
line drawn, as accurately as possible, between the power
which is given and that which is retained.
In this system,
the line is most accurately drawn by the positive grant of
the powers of the general government.
But a compact between the rulers and the ruled, which gentlemen compare
this government with, is certainly not the principle of our
_)vemment.
Will any man say that, if there be a eompaet_
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it call be altered without the consent of i_th parties ? Those
who govern, unless they grossly abuse their trust, (which is
held an implied violation of the compact, and therefore a
dissolution of it,) have a right to say they do not choose the
government should be changed.
But have any of the officers
of our government a right to say so if the people choose to
chalrge it ? Surely they have not. Therefore,'as a general
principle, it can never apply to a government where the
people are avowedly the tbuntain of all power.
I have no
manner of obieetion to the most explicit det'laration that all
power depends upon the people ; because, though it will not
strengthen their rights, it may be the means ot"fixing them
on a plainer foundation.
One _entleman has said that we
were quibbling upon words.
If i know my own heart, I ant
incapable of quibbling on words.
I act on as independent
priuciples as any gentleman upon the floor. If I make use
of quibbles, there are gentlemen here who can correct me.
If my premises _lre wrong, let them be attacked.
If my
conclusions be wrong, let me be put right.
1 am sorry that,
in debating on so important a subject, it could be thought
that we were disputing about words.
I am willing to apply
as much time as is necessary for our deliberations.
| have
no objection to any regular way of discussing the subject;
but this way of proceeding will waste time, and not answer
any purpose.
Will it not be in the power of any genth.man,
in the course of the debates, to say that this plan militates
against those principles which the reverend gentleman recommends?
Will it not be more proper to urge its incompatibility with those principles during that discussion, than
to attempt to establish their exclusive validity previous to
our entering upon the new plan of government ? By the
former mode, those ruh,s and the Constitution may be considered together.
By the latter, much time may be wasted
to no purpose. I trust, therefore, that the reverend gentleman will withdraw his motion.
Mr. RUTHERFORD.
Mr. Chairman, I conceive those
maxims will be of utility.
I wish, as much as any one, to
have a full and free discussion of the subject.
To facilitate
this desirable end, it seems highly expedient that some
gr,mndwork should be laid, some line drawn, to guide our
proceedings.
I trust, then, that the reverend gcntlemanL,
proposal will be agreed to.
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Mr. SPENCER.
I conceive that it will retard the business to accede to the proposal of the learned gentleman.
The observation which has been made in its behalf does not
apply to the present circumstances.
When there is a king
or other gow.rnor, there is a compact between him and the
people.
It is then a covenant,
put in this case, in regard
to the govelnment which it is prop,)sed we should adopt,
there are no governors or rulers, we being the people who
possess all power.
It strikes me that, when a society of
free people agree on a plan of government, there are no
governors in existence; but those who administer the government are their servants.
Although several of those principles are proper, 1 hope they will not be part of one discussion, but that every gentleman will consider and discuss
the subject with all the candor, moderation, and deliberation,
which the magnitude and importance of the subject require.
Mr. CALDWELL
observed, that he would agree that
any Other word should be substituted to the word compact;
but, after all that had been said, the Constitution appeared
to him to be of the nature of a compact.
It could not be
fully so called till adopted and put in execution; when so
put in execution, there were actual governors in existence.
Mr. DAVIE.
Mr. President, what we have already said
may convince the reverend gentleman what a long time it
will take us to discuss the subject in the mode which he
has proposed: those few solitary propositions which he has
put on paper, will make but a small part of the principles
of this Constitution.
I wish the gentleman to reflect how
dangerous it is to confine us to any particular rules.
This
system is most extensive in its nature, involving not only
the principles of governments in general, but the complicated principles of federal governments.
We should not,
perhaps, in a week lay down all the principles essential to
such a Constitution.
Any gentleman may, in the course of
the investigation, mention an)' maxims he thinks proper, and
comp,,re them with the Constitution.
It would take us more
time to establish these principles, than to consider the Constitution itself. It will be wrong to tie any man_s hands.
I
hope the question will be put.
Mr. PERSON insisted on the propriety of the principles,
and that they ought to be laid on the table with the Declaration of Rights, Constitution of the state, and the Confederation.
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Mr LENOIR approved of the principles, but disapproved
of being bound by any rules.
Mr. MACLAINE was of the same opinion as to the impropriety of bein_ bound.
Mr. JAMES EIALLOWAY wished to leave the hands of
the members free, but he thought these principles were unexceptionable.
He saw no inconvenience in adopting them,
and wished they would be agreed to.
Mr. LENOIR answered, that the matter had been largely
debated. He said, that he thought the previous question
ought to be put, whether they sbonld lay down certain principles to be governed by, or leave every man to judge as his
own breast suggested.
After some little altercation, the previous question was put
u for the principles, 90 ; against them, 168 ; majority against
them, 73.
His excellency, Guy. JOHNSTON,
then moved to discuss
it by sections.
This was opposed, because it would take up
too much time.
After some altercation about the mode of considering the
Constitution, Mr. IREDELL arose, and spoke as follows :Mr. President, whatever delay may attend it, a discussion
is indispensable. We have been sent hither, by the people,
to consider and decide this important business for them.
This is a sacred trust, the honor and importance of which, I
hope, are deeply impressed on every member here. We ought
to discuss this Constitution thoroughly in all its parts. It
was useless to come hither, and dishonorable, unless we discharge that trust faithfully.
God forbid that any one of us
should be determined one way or the other.
I presume that
every man thinks it his duty to hold his mind open to conviction; th_tt whatever he may have heard, whether against
or for the Conslitution, he will recede from his present
opinion, if reasons of sufficient validity are offered. The
gentleman from Granville has told us, that we had since
March to consider it, and that he hoped every member was
ready to give his vote upon it. 'Tis true, we have had since
that time to consider it, and I hope every member has taken
pains to inform himself. I trust they have conscientiously
considered it; th_t they have read on both sides of the question, and are resolved to vote according to the dict_ttes of
their consciences. I can truly say, that I believe there are few
members in this house who have taken more pains to con-
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_lder it than myself. But | am still by no means confident
that I am right. I have scarcely ever conversed on ttle subject with any man of understanding, who has not thrown
some new light upon the subject which escaped me betbre.
Those gentlemen who are so self-sufficient that they believe
that they are never in the wrong, may arrogate infallibility to
themselves, and conclude deliberation to he useless. For
my part, I have often known myself to be in the wrong, and
have ever wished to be corrected.
There is nothing dighonorable in changing an opinion.
Nothinz is more tallible
than human judgment.
No gentleman will say that his is
not fallible.
Mine, I am sure, has otien proved so. The
serious import_mee of the subject merits the utmost attention; an erroneous decision may involve truly awful and
calamitous consequences.
It is incumbent on us, therefore,
to decide it with the greatest deliberation.
The Constitution is at least entitled to a regular discussion.
It has had
the sanction or mauy of the best and greatest men upon
thc continent--of
those very men to whom, perhaps, we
owe the privilege of debating now. It has also been adopted
by ten states since. Is it probable that we are less fallible
than they are ? Do we suppose our knowledge and wisdc, m
to be superior to their aggregate wisdom and information ?
I agree that this question ought to be determined on the
footing of reason, and not on that of authority; and if it
be found defective and unwise, I shall be for rejecting it;
but it is neither decent nor right to refuse it a fair trial.
A
system supported by such characters merits at least a serious
consideration.
1 hope, therefore, that the Constitution will
be taken up paragraph by paragraph.
It will then be in
the power of any gentlemen to offer his opinion on every
part, and by comparing it with other opinions, he may obtain
usethl information.
If the Constitution be so defective as
it is represented, then the inquiry will terminate in favor of
those who oppose it. But if, as I believe and hope, it be
discovered to be so formed as to be likely to promote the
happiness of our country, then I hope the decision will be,
accordingly, in its favor.
Is there any gentleman so indifferent to a union with our sister states, as to hazard disuuiou rashly, without considering the consequences?
Had
my opinion been different from what it is, I am sure I
should have hesitated and reflected a long time before I had
offered it against such respectable authorities,
l am sorry
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for the expense which may be incurred, when the commumty
is so distressed ; but this is a trivial consideration compared
to the consequences of a rash proceeding upon this important question.
Were any member to determine against it
without proper consideration, and afterwards, upon his return
home, on an impartial consideration, to be convinced it was a
good system, his reflections on the temerity and precipitation
of his conduct might destroy his peace of mind forever.
I
doubt not the members in general who condemn it, do so
from a sincere belief that the system is a bad one; but at
the same time, I believe there are many who are ready to
relinquish that opinion, if they can be convi,_ced it is erroneous, and that they sincerely wish for a fair and full discussion of the subject.
For these rea_ns I am of opinion
that the motion made by the honorable member is proper to
be adopted.
Mr. RUTHERFORD
was surprised at the arguments
used by gentlemen, and wished to know how they should
vote, whether on the paragraphs, and how the report should
be made when the committee rose.
His excellency, Gov. JOHNSTON.
If we reject any one
part, we reject the whole. We are not to form a constitution, but to say whether we shall adopt a Constitution to
which ten states have already acceded.
If we think it a
bad government, it is not binding to us; we can reject it.
If it be proper for our adoption, we may adopt it. But
a rejection of a single article will amount to a rejection of
the whole.
Mr. RUTH_ORD.
The honorable gentleman has
mistaken me. Sorry I am that it is so late taken up by North
Carolina, if we are to be influenced and persuaded in this
m_,ner.
I am unhappy to hear gentlemen of learni_lg and
integrity preach np the doctrine of adoption by ten states.
Sir, it is my opinion that we ought to decide it as if no state
had adopted it. Are we to be thus intimidated into a
measure of which we may disapprove ?
The question was then put, and carriedby a great majority,to discuss
the Constitutmnel,roseby clause.
The preambleof the Constitutionwas then read.
Mr. CALDWELL.
Mr. Chairman, if they mean, We,
the p..eo.ple,_ the people at large, _ ! conceive the expression Is m_proper. Were not they who framed this Constitu-
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tiontherepresentatives
of the legislatures
of thedifferent
states
? In my opinion,
theyhad no Power,fromthepeople
atlarge,
touse theirname,or toactforthem. They were
notdelegated
forthatpurpose.
Mr. MACLAINE.
The reverendgentlemanhastoldus,
thattheexpression,
We, thepeople,iswrong,becausethe
gentlemenwho frameditwere nottherepresentatives
ofthe
people. ] readily
grantthattheywere delegated
by states.
But theydid not thinkthattheywere the people,
butintended itforthepeople,
at a futureday. The sanction
of
thestatelegislatures
was insome degreenecessary.Itwas
to be submitted by the legislatures to the people; so that,
when it is adopted, it is the act of the people. When it is
the act of the people, their name is certainly proper. This
is very obvious and plain to any capacity.
Mr. DAVIE.
Mr. Chairman, the observation of the reverend gentleman is grounded, I suppose, on a supposition
thatthe Federal Convention exceeded their powers. This
objection has been industriously circulated; but I believe, on
a candid examination, the prejudice on which this error is
founded will be done away.
As I had the honor, sir, to be a
member of the Convention, it may be expected I would
answer an objection personal in its nature, and which contains rather a reflection on our conduct, than an objection
to the merits of the Constitution.
After repeated and decisive proofs of the total inefficiency of outgeneral government,
the states deputed the members of the Convention to revise
and streugthen it. And permit me to call to your consideration that, whatever form of confederate government they
might devise, or whatever powers they might propose to give
this new government, no part of it was binding until the
whole Constitution had received the solemn assent of the
people.
What was the object of our mission? "To decide
upon the most effectual me,ms of realoving the defects of our
federal union."
This is a general, discretional authority to
propose any alteration they thoaght proper or necessary.
Were not the state legislatures afterwards to review our proceedings ? Is it not immediately through their recommendation that the plan of the Convention is submitted to the
people?
And this plan must still remain a dead letter, or
receive its operation from the fiat of this Convention.
A!
though the Federal Convention might recommend the con-

DAViE.]

NORTH

cession of the most extensive
one of them into execution.

CAKOLINA.
powers,
What

|7

yet they could nut put
have the Convention

clone that can merit this species of censure ? They have
only" recommended
a plan of government
containing
some
additional
powers to those enjoyed under the present feeble
system ; amendments
not only necessa_r_', but which were the
express oloect of the deputation.
When
we investigate
this system candidly
and accurately,
and compare all its
parrs with one another, we shall find it absolutely necessary
to confirm these powers, in order to secure the tranquillity of
the states and the liberty of the people.
Perhaps it would
be necessary,
to form a true .judgment
of this important
question, to state some events, and develop some of those
de|hers, which gave birth to the late Convention,
and which
have produced
this revolution
in our federal government.
With the indulgence of the committee,
I will attempt this
detail with as much precision as I am capable of. The
general objects of the union are, 1st, to protect us against
Jbreign invasion;
2d, to defend us against internal commotions and insurrections;
3d, to promote the commerce, agriculture, and manufactures,
of America.
These
objects are
requisite to make us a safe and l_appy people, and they cannot he attained without a firm and efficient system of union.
As to the first, we cannot obtain any effectual protection
from the present Confederation.
It is indeed universal}y
acknowledged,
that its inadequacy
in this case is one of its
greatest defects.
Examine
its ability to repel invasion.
In
the late glorious war, its weakness
was unequivocally
experienced.
It is well known
that Congress
had a discretionar v
right to raise men and money;
but they had no power to do
either.
In order to preclude the necessity of examining
the
whole progress of its imbecility, permit me to call to your
recollection one single in._tance.
When the last great stroke
was made which humbled the pride of Britain, and put us in
possession
of peace and independence,
so low were the
finances and credit of the United States, that our army could
not move from Philadelphia,
until the minister of his most
Christian majesty was prevailed upon to draw bills to defray
the expense of the expedition.
These were not obtainecl
on the credit or interest of Congress, but by the personal
"nfltlence of the commander-in-chief.
Had this great

prqject

miscarried,

what fatal events

might
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have ensued ! It is a very moderate presumption, that what
has once happened may happen again.
The next important
consideration, which is involved in the external powers of the
Union, are treaties. Without a power in the federal government to compel the performance of our engagements with
foreign nations, we shall be perpetually involved in destructive wars.
The Confederation is extremely defective in
this point also. I shall only mention the British treat)" as a
satisfactory proof of this melancholy fact. It is well known
that, although this treaty was ratified in 1784, it required
the sanction of a law of North Carolina in 1787 ; and that
our enemies, presuming on the weakness of our federal
government, have refiJsed to deliver up several important
posts within the territories of the United States, and still
hold them, to our shame and disgrace.
It is unnecessary to
reason on facts, the perilous consequences of which nmst in
a moment strike every mind capable of reflection.
The next head under which the general government may
be considered, is the regulation of commerce.
The United
States should be empowered to compel foreign nations into
commercial regulations that were either founded on the principles of jt,stice or reciprocal advantages.
Has the present
Confederation effected any of these things?
Is not our
commerce equally unprotected abroad by arms and negotiation ? Nations have refused to enter into treaties with us.
What was the language of the British court on a proposition
of this kind ? Such as would insult the pride of any man
of feeling and independence. -- "Yon can make engagements,
but you cannot compel your citizens to comply with them.
We derive greater profits from the present situation of your
commerce than we could expect under a treaty; and you
have no kind of power that can compel us to surrender any
advantage to you."
This was the language of our enemies ;
and while our government remains as feeble as it has been,
no nation will form any connection with us that will involve
the relinquishment of the least advantage.
What has been
the consequence ? A general decay of trade, the rise of imported merchandise, the fall ofproduce, and an uncommon
decrease of the value of lands.
Foreigners have been
reaping the benefits and emoluments which our citizens
ought to enjoy
An uniustifiable perversion of justice has
pervaded almost all the states, and every thing presented to
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our view a spectacle of public poverty and private wretchedness !
While this is a true representation of our situation, can our
neral government recur to the ordinary expedient of loans :_
urmg the late war, large sums were advanced to us by
foreign states and individuals.
Congress have not been
enabled to pay even the interest of these debts, with honor
and punctuality.
The requisitions made on the states have
been every where unproductive, and some of them have not
paid a stiver. These debts are a part of the price of our
liberty and independence--debts
which ought to be regarded with gratitude and discharged with honor.
Yet
many of the individuals who lent us money in the hour
of our distress, are now reduced to indigence in consequence of our delinquency.
So low and hopeless are the
finances of the United States, that, the year before last
Congress were obliged to borrow money even to pay the
interest of the principal which we had borrowed before,.
This wretched resource of turning interest into principal, is
the most humiliating and disgraceful measure that a nation
could take, and approximates with rapidity to absolute ruin.
Yet it is the inevitable and certain consequence of such a
system as the existing Confederation.
There are several other instances of imbecility in that
system.
It cannot secure to us the enjoyment of our own
territories, or even the navigation of our own rivers. The
want of power to establish a uniform rule for naturalization
through the United States is also no small defect, as it must
unavoidably be productive of disagreeable controversies with
foreign nations.
The general government ought in this, as
in every other instance, to possess the means of preserving
the peace and tranquillity of the Union.
A striking proof
of the necessity of this power recently happened in Rhode
Island : A man who had run offwith a vessel and cargo, the
property of some merchants in Holland, took sanctuary in
that plac_ : application was made for him as a citizen of the
United Netherlands by the minister, but, as he had taken the
oath of allegiance, the state refused to deliver him up, and
protected him in his villany. Had it not been for the peculiar situation of the states at that time, fatal consequences
might have resulted from such a conduct, and the contemptible state of Rhode Island might have involved the whole
U uion in a war.
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The encroachments of some states on the rights of others,
and of all on those of the Confederacy, are incontestable
proofs of the weakness and imperfection of that system.
Maryland lately passed a law granting exclusive privileges
to her own vessels, contrary to the Articles of the Confederation. Congress had neither power nor influence to altel
it; all they could do was to send a contrary recommenda
tion. It is provided, by the 6th Article of tile Confederation,
that no compact shall be made between two or more states
without the consent of Congress; yet this has been recently
violated by Virginia and Maryland, and also by Pennsylvania
and New Jersey.
North Carolina and Massachusetts have
had a considerable body of forces on foot, and those in this
state raised for two years, notwithstanding the express provision in the Confederation that no force should be kept up
by any state in time of peace.
As to.internal tranquillity,without dwelling on the unhappy commotions in our own back counties, m I will only add
that, if the rebellion in Massachusetts had been planned and
executed with any kind of ability, that state must have been
ruined; for Congress were not in a situation to render them
any assistance.
Another object of the federal union is, to promote the
agriculture and manufactures of the states -- objects in which
we are so nearly concerned.
Commerce, sir, is tile nurse
of both. The merchant furnishes the planter with such
articles as he cannot manufacture himself, and finds him a
market for his produce.
Agriculture cannot flourish if commerce languishes;
they are mutually dependent on each
other. Our commerce, as I have before observed, is unprotected abroad, and without regulation at home, and in this
and many of the states ruined by partial and iniquitous laws
laws which, instead of having a tendency to protect property and encourage industry, led to the depreciation of the
one, and destroyed every incitement to the other B laws
which basely warranted and legalized the paymetlt of just
debts by paper, which represents nothing, or property of
very trivial value.
These are some of the leading causes which brought
fbrward this new Constitution.
It was evidently necessary
to infuse a gnreater portion of strength into the national government, tlut Congress were but a single body, with whom
it was dangerous to lodge additional powers.
Hence arose
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the necessity of a different organization.
In order to form
some balance, the departments of government were separated,
and as a necessary check, the legislative body was composed
of two branches. Steadiness and wisdom are better insured
when there is a second branch, to balance and check the first
The stability of the laws wil_ be greater when the popular
branch, which might be influenced by local views, or the.
violence of party, is checked by another, whose longer continuance in office will render them more experienced, more
temperate, and more competent to decide rightly.
The Confederation derived its sole support from the state
legislatures.
This rendered it weak and ineffectual.
It
was therefore necessary that the foundations of this government should be laid on the broad basis of the people. Yet
the state governments are the pillars upon which this government is extended over such an immense territory, and are
essential to its existence.
The House of Representatives
are immediately elected by the people. The senators represent the sovereignty of the states; thb.y are directly chosen
by the state legislatures, and no legislative act can be done
without their concurrence.
The election of the executive
is in some measure under the control of the legislatures of
the states, the electors being appointed under their direction.
The difference, in point of magnitude and importance,
in the members of the confederacy,
was an additional
reason for the division of the legislature into two branches,
and fi_r establishing an equality of suffrage in the Senate.
The protection of the small states against the ambition and
influence of the larger members, could only be effected by
arming them with an equal power in one branch of the legislature.
On a contemplation of this matter, we shall find
that the jealousies of the states could not be reconciled any
other way. The lesser states would never have concurred
unless this check had been given them, as a security for their
political existence, against the power and encroachments of
the great states.
It may be also proper to observe, that the
executive is separated in its functions from the legislature,
as well as the nature of the case would admit, and the judiciary from _th.
Another radical vice in the old system, which was necessary to be corrected, and which will be understood without
a long deduction of reasoning, was, that it legislated on
states, instead of individuals; and that its powers could not
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be executed but by fire or by the sword- by military force,
dad not by the intervention of the cMl magistrate.
Every
one who is acquainted with the relative situation of the
states, and the genius of our citizens, must acknowledge
that, if the government was to be, carried into effect by
military force, the most dreadful consequences would ensue.
It would render the citizens of America the most implacable
enemies to one another.
If it could be carried into effect
against the small states, yet it could not be put in force
against the larger and more powerful states.
It was therefore absolutely necessary that the influence of the magistrate
should be introduced, and that the laws should be carried
home to individuals themselves.
In the formation of this system, many difficulties presented
themselves to the Convention.
Ever), member saw that the existing system would ever
be ineffectual, unless its laws operated on individuals, as
military coercion was neither eligible nor practicable.
Their
own experience was tbrtified by their knowledge of the inherent weakness of all confederate governments.
They
knew that all governments merely federal had been shortlived, or had existed fi'om principles extraneous from their
constitutions, or from external causes which had no dependence on the nature of their governments.
These considerations determined the Convention to depart from that
solecism in politics--the
principle of legislation for states
ill their political capacities.
The great extent of country appeared to some a formidable difficulty; but a confederate government appears, at
least in theory, capable of embracing the various interests of
the most extensive territory. Founded on the state governments solely, as I have said before, it would be tottering and
inefficient.
It became, therefi_re, necessary to bottom it on
the people themselves, by giving them an immediate interest
and agency in the government.
There was, however, some
real difficulty in conciliating a number of jarring interests,
arisi.ng from the incidental but unalterable difference in the
states in point of territory, situation, climate, and rivalship
in commerce. Some of the states are very extensive, others
very limited : some are manufacturing states, others merely
agricultural: some of these are exporting states, while the
carrying and navigation business are in the possession of
others, h was not easy to reconcile such a multiplicity of
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discordant and clashing interests. Mutual concessions w 're
necessary to come to any c_)ncurrence. A plan that would
promote the exclusive interests of a few states would he m_unous to others.
Had each state obstinately insisted on
the security of its particular local advantages, we should
never have come to a conclusion.
Each, therefore, amicably
and wisely relinquished its particular views. The Federal
Convention have told you, that the Constitution which they
formed "was the result of a spirit of amity, and of that
mutual deference and concession which the peculiarity of
their political situation rendered indispensable."
I hope the
same laudable spirit will govern this Convention in their
decision on this important question.
The business of the Convention was to amend the Conthderation by giving it additional powers.
The present form
of Congress being a single body, it was thought unsafe to
augment its powers, without altering its organization.
The
act of the Convention is but a mere proposal, similar to the
prodnction of a private pen. I think it a government which,
if adopted, will cherish and protect the happiness and liberty
of America;
but I hold my mind open to conviction.
I
am ready to recede from my opinion if it be proved to be
ill-founded.
I trust that every man here is equally ready to
change an opinion he may have improperly formed. The
weakness and inefficiency of the old Conli, deration produced
the necessity of calling the Federal Convention.
Their plan
is now before you ; and I hope, on a deliherate consideration,
every man will see the necessity of such a system.
It has
been the subject of much jealousy and censure out of doors.
I hope gentlemen will now come forward with their objections, and that they will be thrown out and answered with
candor and moderation.
Mr. CALDWELL
wish_,d to know why the gentlemen
who were delegated by the states, styled themselves We,
the people. He said that he only wished for information.
Mr. IREDELL
answered, that it would be easy to satisfy
the gentleman ; that the style, We, the people, was not to
be applied to the members themselves, hut was to be the
style of the Constitution, when it should be ratified in their
respective states.
Mr. JOSEPH
TAYLOR.
Mr. Chairman, the very
wording of this Constitution
seems to carry with it an
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assumed power, tire, the people, is surely an assumed
_wer.
Have they said, We, the delegates of the people ?
It seems to me that, when they met in Convention, they
assumed more power than was given them.
Did the people
give them the power of using their name ? This power was
in the people. They did not give it up to the members of
the Convention.
If, theretbre, they had not this power, they
assumed it. It is the interest of every man, who is a friend
to liberty, to oppose the assumption of power as soon as
ssihle. I see no reason why they assumed this power.
tters may be carried still farther.
This is a consolidation
of all the states.
Had it said, We, the states, there would
have been a federal intention in it. But, sir, it is clear that
a consolidation is intended.
Will any gentleman say that a
consolidated government will answer this country ? It is
too large.
The man who has a large estate cannot manage
it with convenience.
I conceive that, in the present case,
a consolidated government can by no means suit the genius
of the people. The gentleman from Halifax (Mr. Davie)
mentioned reasons for such a government.
They have their
weight, no doubt; but at a more convenient time we can
show their futility. We see plainly that men who come
fi'om New England are different from us. They are ignorant of our situation ; they do not know the state of our
country.
They cannot with safety legislate for us. I am
astonished that the servants of the legislature of North
Carolina should go to Philadelphia, and, instead of speaking
of tile state of North Carolina, should speak of the people.
1 wish to stop power as soon as possible ; for they may carry
their assumption of power to a more dangerous length.
I
wish to know where they found the power of saying We,
the people, and of consolidating the states.
Mr. MACLAINE.
Mr. Chairman, I confess myself" astonished to hear objections to the preamble.
They say that
the delegates to the Federal Convention assumed powers
which were not granted them; that they ought not to have
used the words We, the p_ople. That they were not the
delegates of the people, is universally acknowledged.
The
Constitutioq is only a mere proposal.
Had it been binding
on us, there might be a reason for objecting.
After they
had finished the plan, they proposed that it should be
recommended to the people by the several state legislatures
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If the people approve of it, it becomes their act. Is not this
merely a dispute about words, without any meaning what
ever?
Suppose any gentleman of this Convention had
drawn up this government, and we thought it a good one ;
we might respect his intelligence and integrity, but it would
not be binding upon us. We might adopt it if we thought
it a proper system, and then it would be our act. Suppose
it had been made by our enemies, or had dropped fi'om the
clouds; we might adopt it if we found it proper for our
adoption.
By whatever means we found it, it would be our
act as soon as we adopted it. It is no more than a blank
till it be adopted by the people. When that is done here,
is it not the people of the state of North Carolina that do it,
joined with the people of the other states who have adopted
it? The expression is, then, right. But the gentleman
has gone farther, and says that the people of New England
are different from us. This goes a_ainst the Union altogether.
They are not to legislate +or us; we are to be
represented as well as they.
Such a futile objection strikes
at all union. We know that without union we should not
have been debating now. I hope to hear no more objections
of this trifling nature, but that we shall enter into the spirit
of the subject at once.
Mr. CALDWELL
observed, that he only wished to
know why they had assumed the name of the people.
Mr. JAMES GALLOWAY.
Mr. Chairman, I trust we
shall not take up more time on this point. I shall just make
a few remarks on what has been said by the gentleman from
Halifax.
He has gone through our distresses, and those of
the other states.
As to the weakness of the Confederation,
we all know it. A sense of this induced the different states
to send delegates to Philadelphia.
They had given them
certain powers; we have seen them, they are now upon the
table.
The result of their deliberations is now upon the
table also. As they have gone out of the line which the
states pointed out to theta, we, the people, are to take it up
and consider it. The gentlemen who framed it have exceeded their powers, and very far. They will be able,
l_rhaps, to give reasons for so doing. If they can show us
atE ieasons, we will, no doubt, take notice of them. But,
on the other hand, if our civil and religious liberties are not
secured, and pr,_per checks provided, we have the trwer in
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our awn hands to do with it as we think proper. I hope
gentlemen will permit us to proceed.
The clerk then read the 1st section of the 1st article.
Mr. CALDWELL.
Mr. Chairman, I am sorry to be
objecting, but I apprehend that all the legislative powers
graated by this Constitution are not vested in a Congress
consisting of the Senate and the House of Representatives,
because the Vice-President
has a right to put a check on it.
This is known to every gentleman in the Convention.
How
can all the legislative powers granted in that Constitution be
vested in the Congress, if the Vice-President is to have a vote
in case the Senate is equally divided ? I ask for information,
how it came to be expressed in this manner, when this power
is given to the Vice-President.
Mr. MACLAINE declared, that he did not know what
the _entleman meant.
Mr. CALDWELL
said, that the Vice-President is made
a part of the legislative body, although there was an express
declaration, that all the legislative powers were vested in
the Senate and House of Representatives,
and that he
would be glad to know how these things consisted together.
Mr. MACLAINE
expressed great astonishment at the
gentleman's criticism.
He observed, that tile Vice-President had only a casting vote in case of an equal division ill
the Senate u that a provision of this kind was to be found
in all deliberative bodies m that it was highly useful and expedient -- that it was by no means of the nature of a check
which impedes or arrests, but calculated to prevent the operation of the government from being impeded--that,
if the
gentleman could show any legislative power to be given to
any but the two houses of Congress, his objection would be
worthy of notice.
Some other gentlemen said, they were dissatisfied with
Mr. Machine's explanation _ that the Viee-President was
not a member of the Senate, but an officer of the United
States, and yet had a legislative power, and that it appeared
to them inconsistent _ that it would have been more proper
to have given the casting vote to the President.
His excellency, Gov. JOHNSTON,
added to Mr. Maclaine's reasoning, that it appeared to him a very good and
proper regulation u that, if one of the Senate was to be appointed Vice-President, the state which he represented would
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either lose a vote if he was not permitted to vote on every
occasion, or if he was, he might, in some instances, ha_e two
votes--that
the President was already possessed of the
power of preventing the passage of a law by a bare majority ;
yet laws were said not to be made by the President, but by
the two houses of Congress exclusively.
Mr. LENOIR.
Mr. Chairman, I have a greater objection on this ground than that which has .just been mentioned.
l mean, sir, the legislative power given to the President
himself. It may be admired by some, but not by me. He,
sir, with the Senate, is to make treaties, which are to be the
supreme law of the land. This is a legislative power given
to the President, and implies a contradiction to that part
which says that all legislative power is vested in the two
houses.
Mr. SPAIGHT
answered, that it was thought better
to put that power into the hands of the senators as representatives of the states--that
thereby the interest of
every state was equally attended to in the formation of treaties M but that it was not considered as a legislative act
at all.
Mr. IREDELL.
Mr. Chairman, this is an objection
against the inaccuracy of the sentence.
I humbly conceive
it will appear accurate on a due attention.
After a bill is
ssed by both houses, it is to be shown to the President.
ithiu a certain time, he is to return it. If he disapproves
of it, he is to state his objections in writing ; and it depends
on Congress afterwards to say whether it shall be a law or
not. Now, sir, I humbly apprehend that, whether a law
passes by a bare majority, or by two thirds, (which are required to concur after he shall have stated objections,) what
gives active operation to it is, the will of the senators and
representatives.
The President has no power of legislation.
If he does not object, the law passes by a hare majority; and
if he objects, it passes by two thirds. His power extends
only to cause it to be reconsidered, which secures a greater
probability of its being good. As to his power with respect
to treaties, I shall offer my sentiments on it when we come
properly to it.
Mr. MACLAINE
intimated, that if any gentleman was
out of order, _ it was the gentleman from Wilkes (Mr. LeSomething

had been said about

order which was not dmtinctly heard
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noir) -- that treaties were the supreme law of the land in
all countries, tbr the most obvious reasons--that
laws, or
legislative acts, operated upon individuals, but that treaties
acted upon states--that,
unless they were the supreme law
of the land, they could have no validity at all Dthat tile
President did not act in this case as a legislator, but rather
ill his executive capacity.
Mr. LENOIR replied that he wished to be conformable
to the rules of"the house ; but he still thought the President
was possessed of legislative powers, while he could make
treaties, .joined with the Senate.
Mr. IREDELL.
Mr. Chairman, I think the gentleman
is in order. When treaties are made, they become as valid
as legislative acts. ] apprehend that every act of the government, legislative, executive, or judicial, if in pursuance
of a constitutional power, is the law of the land. These different acts become the acts of the state by the instrumentality of its officers. When, for instance, the governor of
this state grants a pardon, it becomes the law of the land,
and is valid.
Every thing is the law of the land, let it
come from what power it will, provided it be consistent whh
the Constitution.
Mr. LENOIR answered, that that comparison did not
hold.
Mr. IREDELL continued. If the governor grants a pardon, it becomes a law of the land. Why ? Because he has
power to grant pardons by the Constitution.
Suppose this
Constitution is adopted, and a treaty made; that treaty is
the law of the land. Why? Because the Constitution grants
the power of making treaties.
Severalmembersexpresseddissatisfaction
at the inconsistency(as they
conceivedit) of the expressions,when
Mr. JAMES GALLOWAY observed, that their observations would be made more properly when they come
to that clause which gave the casting vote to the Vice-President, and the qualified negative to the President.
The first three clauses of the _] section read.
Mr. MACLAINE.
Mr. Chairman, as many objections
have been made to biennial elections, it will be necessary to
obviate them. I beg leave to state their superiority to annual elections.
Our elections have been annual for some
years.
People are apt to be attached to old customs. An
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nual elections may be proper in our state governments, but
not in the general government.
The seat of government is
at a considerable distance ; and in case of a disputed election
it would be so long belbre it could he settled, that the start'
would be totally without representation.
There is another
reason, still more cogent, to induce us to prefer biennial to
annual elections. The objects of state legislation are narrow
and confined, and a short time will render a man sufficiently
acquainted with them ; but those of the general government
are infinitely more extensive, and require a much longer time
to comprehend them. The representatives to the general
government must be acquainted not only with the internal
situation and circumstances of the United States, but also
with the state of our commerce with foreign nations, and
our relative situation to those nations.
They must know
the relative situation of those nations to one another, and be
able to .judge with which of them, and in what manner, our
commerce should be regulated.
These are good reasons to
extend the time of elections to two years.
I believe you
remember, _ and perhaps every member here remembers,
that this country was very happy under biennial elections.
In North Carolina, the representatives were formerly chosen
by b,dlot biennially.
It was changed under the royal government, and the mode pointed out hy the king. Notwithstanding the contest for annual elections, perhaps biennial
elections would still be better for this country.
Our laws
would certainly be less fluctuating.
Mr. SHEPPERD
observed, that he could see no propriety in the friends of the new system making objections,
when none were urged by its opposers; that it was very
uncommon for a man to make objections and answer them
himself; and that it would take an immense time to mention every" objection which had been mentioned in the
country.
Mr. MACLAINE.
It is determined already by the Convention to debate the Constitution section by section.
Are
we then to read it only ? Suppose the whole of it is to be
passed over without saying any thing; will not that amount
to a dead vote?
Sir, I am a member of this Convention
and if objections are made here, I will answer them to the
best of my ability.
If I see gentlemen pass by in silence
such parts as they vehemently decry out of doors, or such
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parts as have been loudly complained of in the country, I
shall answer them also.
After some desultory conversation, Mr. WILLIE JONES
observed, that he would easily put the friends of the Constitution in a way of discussing it. Let one of them, said
he, make objections and another answer them.
Mr. DAVIE.
Mr. Chairman, I hope that reflections ot
a personal nature will be avoided as much as possible. What
is there in this business should make us jealous of each
other ? We are all come hither to serve one common cause
of one country.
Let us go about it openly and amicably.
There is no necessity for the employment of underhanded
means.
Let every objection be made. Let us examine the
plan of government submitted to us thoroughly.
Let us
deal with each other with candor.
I am sorry to see so
much impatience so early in the business.
Mr.. SHEPPERD
answered, that he spoke only because
he was averse to uunecessary delays, and that he had no
linesse or desizn at all.
Mr. RUTH_:RFORD
wished tile system to be thoroughly
discussed.
He hoped that he should be excused in making
a few observations, in the Convention, after the committee rose, and that he trusted gentlemen would make no
reflections.
Mr. BLOODWORTH
declared, that every gentleman
had a right to make objections in both cases, and that he
was sorry to hear reflections made.
Mr. {_OUDY.
Mr. Chairman, this clause of taxation
will give an advantage to some states over the others.
It
will be oppressive to the Southern States.
Taxes are equal
to our representation.
To augment our taxes, and increase
our burdens, our negroes are to be represented.
If a state
has fifty thousand negroes, she is to send one representative
tbr them.
I wish not to be represented with negroes, espe_.ially if it increases my burdens.
Mr. DAVIE.
Mr. Chairman, I will endeavor to obviate
what the gentleman last up said. I wonder to see gentlemen so precipitate and hasty on a subject of such awful
importance.
It ought to be considered, that some of us are
slow of apprehension, or not having those quick conceptions,
,:rid luminous understandings, of which othe_ gentlemen may
ue possessed.
The gentleman "does not wish to be repre
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seated with negroes."
This, sir, is an unhappy species of
l_pulation; but we cannot at present alter their situation.
The Eastern States had great jealousies on this subject.
They insisted that their cows and horses were equally entitled to representation; that the one was property as well
as the other. It became our duty, on the other hand, to
acquire as much weight as possible in the legislation of the
Union ; and, as the Northern States were more populous in
whites, this only could be done by insisting that a certain
proportion of our slaves should make a part of the computed
population.
It was attempted to form a rule of representation from a compound ratio of wealth and population ; but,
on consideration, it was fimnd impracticable to determine
the comparative value of lands, and other property, in so extensive a territory, with any degree of accuracy; and population alone was adopted as the only practicable rule or
criterion of representation.
It was urged by the deputies
of the Eastern States, that a representation of two fifths
would be of little utility, and that their entire representation
would be unequal and burdensome--that,
in a time of war,
slaves rendered a country more vulnerable, while its defence
devolved apon its free inhabitants.
On the other hand, we
insisted that, in time of peace, they contributed, by their
In}mr, to the general wealth, as well as other members of the
community--that,
as rational beings, they had a right of
representation, and, in some instances, might be highly useful in war. On these principles the Eastern States gave the
matter up, and consented to the regulation as it has been
read. I hope these reasons will appear satisfactory.
It is
the same rule or principle which was proposed some years
ago by Congress, dud assented to by twelve of the states.
It may wound the delicacy of the gentleman from Guilford,
(Mr. Goudy,) but I hope he witl endeavor to accommodate
his feelings to the interest and circumstances of his country.
Mr. JAMES GALLOWAY said, that he did not object
to the representation of negroes, so much as he did to the
fewness of the number of representatives.
He was surprised
how we came to have but five, including those intended to
represent negroes.
That, in his humble opinion, North
Carolina was entitled to that number independent of the
net_°eSPAIGnT
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vention had no rule to go by in this case m that they could
not proceed upon the ratio mentioned in the Constitution
till the enumeration of the people was made mthat some
states had made a return to Congress of their numbers, and
others had not--that
it was mentioned that we had had
time, but made no return--that
the present number was
only temporary -- that in three years the actual census would
be taken, and our number of representatives
regulated accordingly.
His excellency, Gov. JOHNSTON,
was perfectly satisfied with the temporary number.
He said that it could
not militate against the people of North Carolina, because
they paid in proportion; that no great inconvenience could
happen, in three years, from their paying less than their full
proportion; that they were not very flush of money, and that
he hoped for better times in the course of three years.
The rest of the 2d section read.
Mr. JOSEPH
TAYLOR objected to the provision made
for impeaching.
He urged that there could be no security
fi-om it, as the persons accused were triable by the Senate,
who were a part of the legislature themselves; thaL while
men were fallible, the senators were liable to errors, especially
in a case where they were concerned themselves.
Mr. IREDELL.
Mr. Chairman, I was going to observe
that this elause, vesting the power of impeachment in the
House of Representatives, is one of the _reatest securities
for a due execution of all public offices, r.very government
requires it. Every man ought to be amenable for his conduct, and there are no persons so proper to complain of the
public officers as the representatives of the people at large.
The representatives of the people know the feelings of the
people at large, and will be ready enough to make complaints.
If'this power were not provided, the consequences
might be fatal.
It &ill be not only the means of punishing
misconduct, but it will prevent misconduct.
A man in public office who knows that there is no tribunal to punish him,
may be ready to deviate fi'om his duty; but if he knows
there is a tribunal for that purpose, although he may be a
man of no principle, the very terror of punishment will perhaps deter him. I beg leave to mt_ntion that every man has
a right to express his opinion, and point out any part of the
Constitution which he either thinks defective, or has heard
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represented to be so. What will be the consequence if they
who have objections do not think proper to communicate
them, and they are not to be mentioned by others ? Many
gentlemen have read many objections, which perhaps have
made impressions on their minds, though they are not communicated to us. I therefore apprehend that the member
was perf;ectly regular in mentioning the objections made out
of doors.
Such objections may operate upon the minds of
gentlemen, who, not being used to convey their ideas in
public, conceal them out of diffidence.
Mr. BLOODWORTH
wished to be informed, whether
this sole power of impeachment, given to the House of Representatives, deprived the state of the power of impeaching
any of its members.
Mr. SPAIGHT
answered, that this impeachment extended only to the officers of the United States-- that it
would be improper if the same body that impeached had
the power of trying--that,
therefore, the Constitution had
wisely given the power of impeachment to the House of
Representatives,
and that of trying impeachments to the
Senate.
Mr. JOSEPH
TAYLOR.
Mr. Chairman, the objection
is very strong.
If there be but one body to try, where are
we ? If any tyranny or oppression should arise, how are
those who perpetrated such oppression to be tried and punished ? By a tribunal consistiug of the very men who assist
in such tyranny.
Can an)' tribunal be tbund, in any community, who will give judgment against their own actions ?
Is it the nature of man to decide a_.ainst himself?
I am
obliged to the worthy member from New Hanover for assistlng me with ot!}ections. None can impeach but the representatives; and the impeachments are to be determined by
the senators, who are one of the branches of power which
we dread under this Constitution.
His excellency, Gov. JOHNSTON.
Mr. Chairman, the
worthy member from Granville surprises me by his objection.
It has been explained by another member, that only officers
of the United States were impeachable.
1 never knew any
instance of a man being impeached for a legislative act ; nay,
1 never heard it suzffested before. No member of the House
af Commons, in l_ngland, has ever been.,"impeached before
the Lords, nor any lord, for a legislative misdemeanor.
A
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representative is answerable to no power but his constituents.
He is accountable to no being under heaven but the people
who appointed him.
Mr. TAYLOR replied, that it now appeared to him in a
still worse light than before.
Mr. BLOODWORTH
observed, that as this was a Constitution tbr the United States, he should not have made the
observation he did, had the subject not been particularly
mentioned -- that the words "sole power of impeachment"
were so general, and might admit of such a latitude of construction, as to extend to every legislative member upon the
continent, so as to preclude the representatives of the different states from impeaching.
Mr. MACLA1NE.
Mr. Chairman, if I understand the
gentleman rightly, he means that Congress may impeach all
the people or officers of the United States.
If the gentleman will attend, he will see that this is a government for
cont_derated states ; that, consequently, it can never intermeddle where no power is given. I eotffess I can see no more
reason to fear in this case than from our own General Assembly.
A power is given to our own state Senate to try
imtJeachments.
Is it not necessary to point out some tribunal to try great offences ? Should there not be some mode
of punishment for the offences of the officers of the general
government ? Is it not necessary that such officers should
be kept within proper bounds ? The officers of the United
States are excluded from offices of honor, trust, or profit,
under the United States, on impeachment tbr, and conviction of, high crimes and misdemeanors.
This is certainly
necessary.
This exclusion from offices is harmless in comparison with the regnlation made, in similar cases, in our own
government.
Here it is expressly provided how far the
punishment shall extend, and that it shall extend no farther.
On the contrary, the limits are not marked in our own Constitution, attd the punishment may be extended too far. !
believe it is a certain and known fact, that members of the
legislative body are never, as such, liable to impeachment,
but are punishable by law for crimes and misdemeanors in
their personal capacity.
For instance ; the members of Assembly are not liable to impeachment, but, like other people,
are amenable to the law for crimes and misdemeanors committed as individuals.
But in Congress, a member of either
house can be no officer.
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Gov. JOHNSTON.
Mr. Chairman, I find that making
objections is useful.
I never thought of the objection made
by the member from New Hanover.
I never thought that
impeachments extended to any but officers of theUnited
States.
When you look at the judgment to be given on impeachments, you will see that the punishment goes no farther than to remove and disqualii_y civil officers of the United
States, who shall, on impeachment, be convicted of high
misdemeanors.
Removal from office is the punishment-to which is added fiJture disqualification.
How could a man
be removed from office who had no office ? An officer of
this state is not liable to the United States.
Congress could
not disqualify an officer of this state.
No body can disqualify, but that body which creates.
We have nothing to
apprehend from that article. We are perfectly secure as to
this point. I should laugh at any judgment they should give
against any officer of our own.
Mr. BLOODWORTH.
From the complexion of the
paragraph it appeared to me to be applicable only to officers
of the United States; but the gentleman's own reasoning
convinces me that he is wrong.
He says he would laugh at
them. Will the gentleman laugh when the extension of
their powers takes place ? It is only by our adoption they can
have any power.
Mr. IREDELL.
Mr. Chairman, the argument of the
gentleman last up is founded upon misapprehension.
Every
article refi_rs to its particular o!!iect. We must judge of expressions from the subject matter concerning which they are
used.
The sole power of impeachment extends only to
objects of the Constitution.
The Senate shall only try impeachments arising under the Constitution.
In order to
confirm and illustrate that position, the gentleman who spoke
before explained it in a manner pert_ctlv satisfactory to my
apprehension_"under
this Constitution."
What is the
meaning of these words?
They signify those arising under
the government of the United States.
When this government is adopted, there will be two governments to which we
shall owe obedience.
To the government of the Union, in
certain defined cases_ to our own state government in every
other case. If the general government were to disqualify
me from any office which I held in North Carolina under its
aws, I wt uld refer to the Constitution, and say that the)

._
vioi_tted
States.
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penalty
is only removal
fi'om what office.
I do

not see any thing in the expression
that convinces
me that
1 was mistaken.
I still consider it in the same light.
Mr. PORTER
wished to be informed,
if" every officer,
who was a creature of that Constitution,
was to be tried by
the Senate -- whether such officers, and those who had complaints against them, were to go from the extreme
parts
of the continent
to the seat of government,
to adjust disputes.
Mr. DAVIE answered, that impeachments
were confined
to cases under the Constitution,
but did not descend to petty
offices ; that if" the gentleman meant that it would be troublesortie and inconvenient
to recur to the federal courts in case
of oppressions
by officers, and to carry" witnesses such great
distances,
he would satisfy the g.entleman,
that Congress
would remove such inconveniences,
as they had the power
of appointing
inferior tribunals, where such disputes would
be tried.
Mr. J. TAYLOR.
Mr. Chairman,
I conceive that, if
this Constitution
be adopted, we shall have a large number
of officers in North Carolina under the appointment
of Congress.
We shall undoubtedly,
for instance,
have a great
number of tax-gatherers.
If any of these officers shall do
wrong, when we come to fundamental
principles, we find
that we have no way to punish them but by going to Congress, at an immense
distance, whither we must carry our
witnesses.
Every gentleman
must see, in these cases, that
oppressions
will arise.
I conceive that they cannot be tried
elsewhere. I consider that the Constitution
will be explained by the word " sole."
If they did not mean to retain
a general power of" impeaching,
there was no occasion for
saying the "sole power."
I consider therefore that oppressions will arise.
If ! am oppressed, I must go to the House
of Representatives
to complain.
I consider that, when mankind are about to part with rights, they ought only to part
with those rights which they can with convenience
relinquish, and not such as must involve them in distresses.
In answer to Mr. Taylor, Mr. SPAIGHT
observed that,
though the power of impeachment
was given, yet it did not
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say that there was no other manner of giving redress-- that
it was very certain and clear that, if any man was injured
by an officer of the United States, he could get redress by a
suit at law.
Mr. MACLAINE.
Mr. Chairman, I confess I never heard
before that a tax-gatherer was worthy of impeachment.
It
is one of the meanest and least offices. Impeachments are
only for high crimes and misdemeanors. If any one is injured in his person or property, he can get redress by
a suit at law. Why does the gentleman talk in this manner?
It shows what wretched shifts gentlemen are driven
to.
I never heard, in my life, of such a silly objection.
A poor, insignificant, petty officer amenable to impeachment !
Mr. IREDELL.
Mr. Chairman, the objection would be
right if there was no other mode of punishing.
But it is
evident that an officer may be tried by a court of common
law. He may be tried in such a court for common-law
offences, whether impeached or not. As it is to be presumed
that inferior tribunals will be constituted, there will be no
occasion for going always to the Supreme Court, even in
cases where the federal courts have exclusive jurisdiction.
Where this exclusive cognizance is not given them, redress
may be had in the common-law courts in the state; and |
have no doubt such regulations will be made as will put it
out of the power of officers to distress the people with
impunity.
Gov. JOHNSTON
observed, that men who were in very
high offices could not be come at by the ordinary course of
justice ; but when called before this high tribunal and convicted, they would be stripped of their dignity, and reduced
to the rank of their fellow-citizens, and then the courts of
common law might proceed against them.
FaIDAr, July 25, 17_'_
The Convention met according to adjournment.
Mr. BATTLE
in the chair. 1st article of the 3d section read.
Mr. CABARRUS
wished to be informed of the reason
why the senators were to be elected for so long a time.
Mr. IREDELL.
Mr. Chairman, I have waited for some
time in hopes that a gentleman better qualified than myself
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weald explain this part.
Every objection to every part
of this Constitution ought to be answered as fully as possible.
I believe, sir, it was the general sense of all America,
with the exception only of one state, in forming their own
state constitutions, that the legislative body should be divided into two branches,.in order that the people might have
a double security. It will often happen that, in a single
body, a bare majority will carry exceptionable and pernicious
measures. The violent faction of a party may often form
such a majority in a single body, and by that means the
particular views or interests of a part of the community may
be consulted, and those of the rest neglected or injured. Is
there a single gentleman in this Convention, who has been
a member of the legislature, who has not found the minority
in the most important questions to be. often right ? ls there
a man here, who has been in either house, who has not at
some times found the most solid advantages from the co6peration or opposition of the other ? If a measure be right,
which has been approved of by one branch, the other will
probably confirm it ; if it be wrong, it is fortunate that there
is another branch to oppose or amend it. These principles
probably formed one reason for the institution of a Senate,
m the form of government before us. Another arose from
the peculiar nature of that government, as connected with
the government of the particular states.
The general government will have the protection and
management of the general interests of the United States.
The local and particular interests of the different states are
left to their respective legislatures.
All affairs which concern this state only are to be determined by our representatives coming from all parts of the state ; all affairs which
concern the Union at large are to be determined by representatives coming from all parts of the Union.
Thus, then,
the general government is to be taken care of, and the state
governments to be preserved. The former is done by a numerous.rep.resentation of the people of each state, in proportion to its importance.
The latter is effected by giving each
state an equal representation in the Senate.
The people
will be represented in one house, the state legislatures in the
other.
Many are of the opinion that the power of the Senate is
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too great ; but I cannot think so, considering tile great weight
which the Houseof Representatives will have. Several reasons may be assigned for this. The House of Representative._
will bl: more numerous than the Senate. They will represen:
the immediate interests of the people. They will originate
all money bills, which is one of the greatest securities in any
republican government.
The respectability of their constituents, who are the free citizens of America, will add great
weight to the representatives ; for a power derived ti'oal the
people is the source of all real honor, and a demonstration
of confidence which a man of any feeling would be more
ambitious to possess, than any other honor or any emolument
whatever.
There is, therefore, always a danger of such a
house becoming too powerfiJl, and it is necessary to counteract its influence by giving great weight and authority to the
other. I am warranted .by well-known thcts in my opinion
that thi_ representatives of the people at large will have more
weight than we should be induced to believe from a slight
consideration.
The British government furnishes a very remarkable instance to my present purpose. In that country, sir, is a
king, who is hereditary _ a man, who is not chosen for his
abilities, but who, though he may be without principles or
abilities, is by birth their sovereign, and may impart the vices
of his character to the government.
His influence and
power are so great, that the people would bear a great deal
before they would attempt to resist his authority. He is
one complete branch of the legislature _ may make as many
peers as he pleases, who are immediately members of another
branch ; he has the disposal of ahnost all offices in the kingdom, commands the army and navy, is head of the church,
and has the means of corrupting a large proportion of the
representatives of the people, who form the third branch of
the legislature.
The House of Peers, which forms the
second branch, is composed of members who are heredit_ry,
and, except as to money bills, (which they are not allowed
either to originate or alter,)hatli equal authority with the
other house. The members of the House of Commons, who
are considered to represent the people, are elected for seven
years, and they are chosen by a small proportion of the people, and, 1 believe I may say, a large majority of them by
actual corruption.
Under these circumstances, one would
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suppose their influence, compared to that of the king and the
lords, was very inconsiderable.
But the fact is, that they have,
by degrees, increased their power to all astonishing degree,
and, when they think proper to exert it, can command
almost any tiling they please. This great power they enjoy,
by having the name of representatives of the people, and the
exclusive right of originating money bills. What authority,
then, will our representatives
not possess, who will really
represent the people, and equally have the right of originating money bills ?
The manner in which our Senate is to be chosen gives us an
additional security.
Our senators will not be chosen by a
king, nor tainted by his influence.
They are to be chosen
by different legislatures in the Union.
Each is to choose
two. It is to be supposed that, in the exercise of this power,
the utmost prudence and circumspection will be observed.
We may presume that they will select two of the most
respectable men in the state, two men who had given the
strongest proofs of attachment to the interests of their country.
The senators are not to hold estates for life in the legislature, nor to transmit them to their children.
Their families,
friends, and estates, will be pledges for their fidelity to their
country.
Holding no office under the United States, they
will be under no temptation of that kind to forget the
interest of their constituents.
There is every probability
that men elected in this manner will, in general, do their
duty faithfully.
It may be expected, therefore, that they
will co6perate in every laudable act, but strenuously resist
those of a contrary nature.
To do this to effect, their station must have some permanency annexed to it.
As the representatives of the people may probably be more
popular, and it may be sometimes necessary for the Senate
to prevent factious measures taking place, which may be
highly injurious to the real interests of the public, the Senate
should not be at the mercy of every popular clamor.
Men
engaged in arduous affairs are often obliged to do things
which may, for the present, bd disapproved of, for want of
fidl information of the case, which it is not in every man_s
power immediately to obtain.
In the mean time, every one
is eager to judge, and many to condemn; and thus man)
an action is for a time unpopular, the true policy and justice
of which afterwards very plainly appear.
The_e observa-
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tions apply even to acts of legislation concerning domestic
policy: they apply much more forcibly to the case of foreign
negotiations, which will form one part of the business of the
Senate.
I hope we shall not be involved in the iabyrinth_
of tbreign politics. But it is necessary for us to watch tho
conduct of European powers, that we may be on our defence
and ready in case of an attack. All these things will require a continued attention ; and, in order to know whether
they were transacted rightly or not, it must take up a considerable time.
A certain permanency in office is, in my opinion, useful
for another reason. Nothing is more unfortunate for a nation than to have its affairs conducted in an irregular manner. Consistency and stability are necessary to render the
laws of any society convenient for tile people. If they were
to be entirely conducted by men liable to be called away
soon, we might be deprived, in a great measure, of their
utility ; their measures might be abandoned before they were
fully executed, and others, of a less beneficial tendency, substituted in their stead. The public also would be deprived
of that experience which adds so much weight to the greatest abilities.
The business of a senator will require a great deal of
knowledge, and more extensive intbrmation than can be
acquired ill a short time. This can be made evident by
facts well known.
I doubt not the gentlemen of this house,
who have been members of Congress, will acknowledge that
they have known several instances of men who were members of Congress, and were there many months before they
knew how to act, for want of iuformation of the real state
of the Union. The acquisition of full information of this
kind must employ a great deal of time; since a general
knowledge of the affairs of all the states, and of the relative
situation of foreign nations, would be indispensable. Re
sponsibility, also, would be lessened by a short duration ; for
many useful measures require a good deal of time, and continued operations, and no man should he answerable for the
ill success of a scheme which was taken out of his hands by
others.
For these reasons, I hope it will appear that six years are
not too long a duration for the Senate.
I hope, also, it will
be thought that, so far from being injurious to the liberties
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and il, terest of the public; it will form an additional security
to )oth, especially when the next clause is taken up, by
which we shall see that one third of the Senate is to go out
every second year, and two thirds must concur in the most
important cases; so that, if there be only one honest man
among the two thirds that remain, added to the one third
which has recently come in, this will be safficient to prevent
the rights of the people being sacrificed to any unjust ambition of that body.
I was in hopes some other gentleman would have explained this paragraph, because it introduces an entire cha_)ge
m our system ; and every change ought to be founded on good
reasons, and those reasons made plain to the people. Had
my abilities been greater, I should have answered the objection better.
I have, however, done it in the best manner in
my power, and I hope the reasons I have assigned will be
satisfactory to the committee.
Mr. M.4,CLAINE.
Mr. Chairnlan, a gentleman yesterday made some objectious to the power of the Vice-President, and insisted that he was possessed of legislative powers;
that, in case of equality of voice in the Senate, he had the
deciding vote, and that of co, rse he, and not the Senate
legislated.
I confess I was struck with astonishment at such
an objection, especially as it came t_om a gentleman of
character. As far as my understanding goes, the Vice-President is to have no actiug part in the Senate, but a mere
casting vote. In every other instance, he is merely to preside in the Senate in order to regulate their deliberations.
1 think there is no danger to be apprehended ti'om him in
particular, as he is to be chosen in the same manner with
the President, and therefore may be presumed to possess a
great share of the confidence of all the states.
He has been
called a useless officer. I think him very useful, and I thi,k
the objection very trifling.
It shows the uniform opposition gentlemen are determined to make.
It is very easy to
cavil at the finest government that ever existed.
Mr. DAVIE.
Mr. Chairman, I will state to the committee the reasons upon which this officer was introduced.
I
had the honor to observe to the committee, before, the causes
of the particular formation of the Senate mthat it was owing,
with other reasons, to the jealou_ of the'states, and, par6cularly, to the extreme jealousy of the lesser states of the
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power and influence of the larger members of the cont_deracy. It was in the Senate that the several eolitical
interests of the states were to be preserved, and where all
their powers were to be perfectly balanced. The commercial jealousy between the Eastern and Southern States
had a principal share in this business.
It might happen, it.
important cases, that the voices would be equally divided
Indecision might be dangerous and inconvenient to the public. It would then be necessary to have some person who
should determine the question as impartially as possible.
Had the Vice-President been taken from the representation
of any of the states, the vote of that state would have been
under local influence in the second.
It is true he must be
chosen from some state ; but, from the nature of his election
and office, he represents no one state in particular, but all
the states,
it is impossible that any officer could be chosen
more impartially.
He is, in consequence of his eh:ction, the
creature of no particular district or state, but the officer and
representative
of the Union.
He must possess the confidence of the states in a very great degree, and consequentbe the most proper person to decide in cases of this kind.
hese, I believe, are the principles upon which the Convention formed this officer.
6th clause of the 3d section read.
Mr. JAMES GALLOWAY
wished gentlemen to offer
their objections.
That they must have made objections to
it, and that they ought to mention them here.
Mr. JOHN BLOUNT
said, that the sole power of impeachment had been objected to yesterday, and that it was
urged, officers were to be carried from the farthest parts of
the states to the seat of government.
He wished to know if
gentlemen were satisfied.
Mr. MACLAINE.
Mr. Chairman, I have no inclination
to get up a second time, but some gentlemen think this subject ought to be taken notice of. I recollect it was mentioned by one gentleman, that petty officers might be impeached.
It appears to me, sir, to be. the most horrid
ignorance to suppose that every officer, however trifling his
office, is to be impeached for every petty offence; and that
every man, w_o should be injured by such petty officers,
could get no redress but by this mode of impeachment, at
the seat of government, at the distance of several hundred
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miles, whither he would be obliged to summon a great number of witnesses.
I hope every gentleman in this committee must see plainly that impeachments cannot extend to
inferior officers of the United States.
Such a construction
cannot be supported without a departure fi'om the usual and
well-known practice both in England and America. But
this clause empowers the House of Representatives, which is
the grand inquest of the Union at large, to bring great
offenders to justice.
It will be a kind of state trial for high
crimes and misdemeanors.
I remember it was objected
yesterday, that the House of Representatives had the sole
power of impeachment.
The word "sole" was supposed
to be. so extensive as to include impeachable offences against
particular states.
Now, for my part, I can see no impropriety in the expression.
The word relates to the ge'Jeral
objects of the Union.
It can only refer to offences against
the United States ; nor can it be tortured so as to have any
other meaning, without a perversion of the usual meaning
of language.
The House of Representatives is to have the
sole power of impeachment, and the Senate the sole power
of trying. And here is a valuable provision, not to be found
in other governments.
In England, the Lords, who try impeachments, declare
solemnly, upon honor, whether the persons impeached be
guilty or not. But here the senators are on oath. This is
a very happy security.
It is further provided, that, when
the President is tried, (for he is also liable to be impeached,)
the chief justice shall preside in the Senate; because it
might be supposed that the Vice-President
might be connected, together with the President, in the same crime, and
would therefore be an improper person to judge him. It
would he improper for another reason.
On the removal o!
the President from office, it devoh'es on the Vice-President.
This being the case, if the Vice-President should be judge,
might he not look at the office of President, and endeavor to
influence the Senate against him ? This is a most excellent
caution.
It has been objected by some, that the President
is in no danger from a trial by the Senate, because he does
nothing without its concurrence.
It is true, he is expressly
restricted not to make treaties without the. concurrence of
two thirds of the senators present, nor appoint officers without the concurrence of the Senate, (not requiring two _hirds.)
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The concurrence of all the senators, however, is not required in either of those cases. They may be all present
when he is impeached, and other senators in the mean time
introduced
The chief justice, we ought to presume, would
not countenance a collusion. One dissenting person might
divulge their misbehavior. Besides, he is impeachable for
his own misdemeanors, and as to their concurrence with him,
it might be effected by misrepresentations of his own, in
which case they would be innocent, though he be guilty.
I
think, therefore, the Senate a very proper body to try him.
Notwithstanding the mode pointed out tbr impeaching and
trying, there is not a single officer but may be tried and
indicted at common law ; for it is provided, that a judgment,
in cases of impeachment, shall not extend farther than to
removal from office, and disqualification to hold and enjoy
any office of honor, trust, or profit, under the United States ;
but the party convicted shall, nevertheless, be liable and
subject to indictment, trial, judgment, and punishment, according to law. Thus you find that no offender can escape
the danger of punishment.
Officers, however, cannot be
oppressed by an unjust decision of a bare majority; for it
further provides, that no person shall be convicted without
the concurrence of two thirds of the members present; so
that those gentlemen who formed this government have been
particularly carefill to distribute every part of it as equally
as possible. As the government is solely instituted for the
United States, so the power of impeachment only extends
to officers of the United States.
The _entleman who is so
much aft'aid of impeachment by the federal legislature, is
totally mistaken in his principles.
Mr. J. TAYLOR.
Mr. Chairman, my apprehension is,
that this clause is connected with the other, which gives the
sole power of impeachment, and is very dangerous.
When
I was offering an objection to this part, I observed that it
was supposed by some, that no impeachments could be preferred hut by the House of Representatives.
I concluded
that perhaps the collectors of the United States, or gatherers
of taxes, might impose on individuals in this country, and
that these individuals might think it too great a distance to
go to the seat of federal government to get redress, and would
therefore be injured with impunity.
I observed that there
were some gentlemen, whose abilities are great, who con-
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strue it in a different manner.
They ought to be kind
enough to carry their construction not to the mere letter, hut
to the meaning.
I observe that, when these great men are
met in Congress, in consequence of this power, they will
have the power of appointing all the officers of the United
States.
My experience in life shows me that the friends of
the members of the legislature will get the offices. These
senators and members of the House of Representatives will
appoint their friends to all offices. These officers will be
great men, and they will have numerous deputies under
them.
The receiver-general of the taxes of North Carolina
must be one of the greatest men in the country.
Will he
come to me for his taxes?
No. He will send his deputy,
who will have special instructions to oppress me. How am
I to be redressed ._ I shall be told that I must go to Congress, to get him impeached.
This being the case, whom
am I to impeach ? "A friend of the representatives of North
Carolina.
For, unhappily for us, these men will have too
much weight for us; they will have friends in the government who will be inclined against us, and thus we may be
oppressed with impunity.
I was sorry yesterday to hear personal observations drop
from a gentleman in this house.
If we are not of equal
ability with the gentleman, he ought to possess charity towards us, and not lavish such severe reflections upon us in
such a declamatory manner.
These are considerations I offer to the house. These oppressions may be committed by these officers. I can see no
mode of redress.
If there be any, let it be pointed out.
As to personal aspersions, with respect to me, I despise them.
Let him convince me by reasoning, but not fall on detraction
or declamation.
Mr. MACLAINE.
Mr. Chairman, if I made use o! any
asperity to that gentleman yesterday, I confess 1 am sorry for
it. It was because such an observation came from a gentleman of his profession.
Had it come from any other gentleman in this Convention, who is not of his profession, i
should not be surprised.
But 1 was surprised that it should
come 6"om a gentleman of the law, who must know the contrary perfectly well. If his memory had failed him, he might
have known by consulting his library.
His books would
have told him that no petty officer was ever impeachablR
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When such trivial, ill-founded objcctions were advanced, by
persons who ought to know better, was it not sufficient to irritate those who were determined to decide the question by
a regular and candid discussion ?
Whether or not there will be. a receiver-general in North
Carolina, if we adopt the Constitution, I cannot take upon
myself to say. I cannot say how Congress will collect their
money. It will depend upon laws hereafter to be made.
These laws will extend to other states as well as to us.
Should there be a receiver-general in North Carolina, he
certainly will not be authorized to oppress the people. His
deputies can have no power that he could not have himself.
As all collectors and other officers will be bound to act according to law, a,id will, in all probability, be obliged to _ive
security for their conduct, we may expect they will not dare
to oppress. The gentleman has thought proper to lay. it
down as a principle, that these receivers-general will _ve
special orders to their deputies to oppress the people. The
President is the supericfr officer, who is to see the laws put
in execution.
He is amenable for any maladministration in
his office. Were it possible to suppose that the President
should give wrong instructions to his deputies, whereby the
citizens would be distressed, they would have redress in the
ordinary courts of common law.
But, says he, parties injured must go to the seat of government of the United States,
and get redress there. I do not think it will be necessary
to go to the seat of the general government for that purpose.
No persons will be obliged to attend there, but on extraordinary occasions ; for Congress will form regulations so as to
render it unnecessary for the inhabitants to go thither, but
on such occasions.
My reasons for this conclusion are these : ] look upon it
as the interest of all the people of America, except those in
the vicinity of the seat of government, to make laws as easy
as possible for the people, with respect to local attendance.
The.y will not agree..to drag their, citizens unnecessarily six
or seven hundred redes from thmr homes. This would be.
equally inconvenient to all except those in the vicinity of
the seat of government, and therefore will be prevented
But, says the gentleman from Granville, what redress have
we when we _o to that place ? These great officers will be
the friends of the representatives of North Carolina. It is
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possible they may, or they may not. They have the power
to appoint officers tbr each state from what place they please.
It is probable they will appoint them out of the state in
which they are to act. I will, however, admit, for the sake
of argument, that those federal officers who will be guilty
of misdemeanors in this state will be near relations of" the
representatives and senators of North Carolina. What then ?
Are they to be tried by them only ? Will they be. the near
friends of the senators and representatives of the other states ?
If not, his objection goes for nothing.
I do not understand
what he says about detraction and declamation.
My character is well known.
I am no declaimer ; but when 1 see a
gentleman, ever so respectable, betraying his trust to the
public, I will publish it loudly ; and I say this is not detraction or declamation.
Gov. JOHNSTON.
Mr. Chairman, impeachment is very
different in its nature from what the learned gentleman from
Granville supposes it to be. II"an officer commits an offence
against an individual, he is amenable to the courts of law.
If he commits crimes against the state, he may be indicted
and punished,
hnpeachment only extends to high crimes
and misdemeanors in a public o_ice. It is a mode of trial
pointed out for great misdemeanors against the public. But
1 think neither that gentleman nor any other person need
be afraid that officers who commit oppressions will pass with
impunity'. It is not to. be apprehended.that
such officers
will be tried by their cousins and friends.
Such cannot be
on the jury at the trial of the cause; it being a principle of
law that no person interested in a cause, or who is a relation of the party, can be a .juror in it. This is the light in
which it strikes me. Therefore the objection of the gentleman from Granville must necessarily fall to the ground on
that principle.
Mr. MACLAINE.
Mr. Chairman, I must obviate some
objections which have been made.
It was said, by way of
argument, that they could impeach and remove any officer,
whether of the United States or any particular state.
This
was suggested by the gentleman from New Hanover. Nothing appears to me more annat,ral than such a construction.
The Constitution says, in one place, that the House of Representatives shall have the sole power of impeachment.
In
the clauses under debate, it provides that the Senate shal
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have the sole power to try all impeachments, and then subjoins, that judgment, in cases of impeachment, shall not
extend further than to removal from office, and disqualifi
cation to hold and enjoy any office of honor, trust, or profit,
under the United States.
And in the 4th section of the 2d
article, it says that the President, Vice-President, and all
civil officers of the United States, shall be removed from office on impeachment for, and conviction of, treason, bribery,
nr other high crimes and misdemeanors.
Now, sir, what can be more clear and obvious than this ?
The several clauses relate to the same subject, and ought to
be considered together.
If considered separately and uncounectedly, the meaning is still clear. They relate to the
government of the Union altogether.
Judgment on impeachment only extends to removal from office, and future
disqualification to hold offices under the United States. Can
those be removed from offices, and disqualified to hold offices
under the United States, who actually held no office under
the United States?
The 4th section of the 2d article provides expressly for the removal of the President, Vice-President, and all civil officers of the United States, on impeachment and conviction.
Does not this clearly prove that none
but officers of the United States are impeachable ? Had
any other been impeachable, why was not provision made
for the case of their conviction ._ Why not point out the
punishment in one case as well as in others ? I beg leave
to observe, that this is a Constitution which is not made
with any refi:rence to the government of any particular state,
or to officers of particular states, but to the government o!
the United States at large.
We must suppose that every officer here. spoken of must
be an officer of the United States.
The words discover
the meaning as plainly as possible. The sentence which
provides that "judgment, in cases of impeachment, shall
not extend further than to removal from office," is joined by
a coniunction copulative to the other sentence,--"
and disqualification to hold and enjoy any off_-e of honor, trust, or
profit, under the United States," m which incontrovertibly
proves that officers of the United States only are referred to.
No other grammatical construction can be put upon it.
But there is no necessity to refer to grammatical construetions, since the whole plainly refers to the government ot
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the United States at large. The general government cannot iutermeddle with the internal affairs of the state governments. They are in no danger from it. It has been urged
that it has a tendency to a consolidation. On the contrary, it
appears that the state legislatures must exist in full force,
otherwise the general government cannot exist itself. A
consolidated government would never secure the happiness
of the people of this country,
it would be the interest of
the people of the United States to keep the general and individual governments as separate and distinct as possible.
Mr. BLOODWORTH.
Mr. Chairman, I confi_.ss I am
obliged to the honorable gentleman for his construction.
Were he to go to Cong]ress, he might put that construction.
on the Constitution.
But no one can say what construction
Cong,'ess will put upon it. I do not distrust him, but I
distrust them.
I wish to leave no dangerous latitude of
construction.
The 1st clause of the 4th section read.
Mr. SPENCER.
Mr. Chairman, it appears to me that
this clause, giving this control over the time, place, and
manner, of holdiug elections, to Congress, does away the
right of the people to choose the representatives
every seeond year, and impairs the right of the state legislatures to
choose the senators.
I wish this matter to be explained.
Coy. JOHNSTON.
Mr. Chairman, I confess that 1 am
a very great admirer of the new Constitution, but I cannot
comprehend the reason of this part. The reason urged is,
that every government ought to have the power of continuing itself, and that, if the general government had not this
power, the state legislatures might neglect to regulate elections, whereby tbe government might be discontinued.
As
long as the state legislatures have it in their power not to
choose the _nators, this power in Congress appears to me
altogether
useless, by
because
put senators.
an end to But
the _eneral governmerrt
refusingthey
to can
choose
do
not consider this sttch a blemish in the Constitution as that
it ought, for that reason, to be rejected.
I observe that every state which has adopted the Constitution, and recommended amendments, has given directions to remove this
objection ; and I hope, if this state adopts it, she will do
th, • same.
Mr. SPENCER.
Mr. Chairman, it is with great relnc-
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tance that I rise upon this important occasion. I have considered with some attention the subject before us. I have
paid attention to the Constitution itseli; and to the writings
on both sides. I considered it on one side as well as on the
other, in order to know whether it would be best to adop,
it or not. I would not wish to insinuate any reflections on
those gentlemen who formed it. I look upon it as a great
performance.
It has a great deal of merit in it, and it is.
perhaps, as much as any set of men could have done.
Even
if it be true, what gentlemen have observed, that the gentlemen who were delegates to the Federal Convention were
not instructed to form a new constitution, but to amend the
Confederation, this will be immaterial, if it be proper to
be adopted.
It will be of equal benefit to us, if proper to
be adopted in the whole, or in such parts as will be necessary, whether they were expressly delegated for that purpose
or not. This appears to me to be a reprehensible clause;
because it seems to strike at the state legislatures, and seems
to take away that power of elecitons which reason dictates
they ought to have among themselves.
It apparently looks
forward to a consolidation of the government of the United
States, when the state legislatures may entirely decay
away.
This is one of the grounds which have induced me to
make objections to the new form of government.
It appears to me that the state governments are not sufficiently
secured, and that they may be swallowed up by the great
mass of powers given to Congress.
If" that be the case,
such power should not be given; for, from all the notions
which we have concerning our happiness and well-being,
the state governments are the basis of our happiness, security, and prosperity.
A large extent of country ought to be
divided into such a number of states.as that the people may
conveniently carry on their own government.
This will
render the government
perfectly agreeable to the genius
and wishes of the people. If the United States were to
consist of ten times as many states, they might all have a
degree of harmony.
Nothin_ would be wanting but some
cement for their connectionOn the contrary, if all the
United States were to be swallowed up by the great mass
of po'wers given to Congress, the parts that are more distant in this great empire would be governed with less and
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less energy.
It would not suit the genius of the people to
assist in the government.
Nothing would support government, in such a case as that, but military coercion.
Armies
would be necessary in different parts of the United States.
The expense, which they would cost, and the burdens which
they would render necessary to be laid upon the people,
would be ruinous.
I know of no way that is likely to produce the happiness of the people, hut to preserve, as far as
possible, the existence of the several states, so that they
shall not be swallowed up.
It has been said that the existence of the state governments is essential to that of the general government, because
they choose the senators.
By this clause, it is evident that
it is in the power of Congress to make any alterations, except as to the place of choosing senators.
They may alter
the time from six to twenty years, or to any time ; tbr they
have an u,llimited control over the time of elections.
They
ha_'e also an absolute control over the election of the representatives.
It deprives the people of the very mode of
choosing them.
It seems nearly to throw the whole power
3f election into the hands of Congress.
It strikes at the
mode, time, and place, of choosing representatives.
It puts
all but the place of electing senators into the hands of Congress. This supersedes the necessity of continuing the state
legislatures.
This is such an article as I can give no sanction to, because it st,'ikes at the foundation of the governments on which depends the happiness of the states and the
general government.
It is with reluctance I make the objection.
I have the highest veneration for the characters of
the framers of this Constitution.
I mean to make objections
only which are necessary to be made.
I would not take up
time unnecessarily.
As to this matter, it strikes at the foundation of every thing.. I may say more when we come to
that part which points out the mode of doing without the
agency of the state legislatures.
Mr. IREDELI,.
Mr. Chairman, I am glad to see so
much candor and moderation.
The liberal sentiments expressed by the honorable gentleman who spoke last command my respect.
No time can be better employed than in
endeavoring to remove, by fair and just reasoning, every objection which can be made to this Constitution.
I hpprehend that the honorahle gentleman is mistaken as to the
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extent of the operation of this clause.
He supposes that the
control of the general government over elections looks forward to a consolidation of the states, and that the general
word time may extend to twenty, or any number of years.
In my humble opinion, this clause does bv no means warram
such a construction.
We ought to compare other parts witi,
it. Does not the Constitution say that representatives shah
be chosen every second year ? The right of choosingthem,
therefore, reverts to the people every second year. No instrument of writing ought to be construed absurdly, when a
rational construction can be put upon it. If Congress can
prolong the election to any time they please, why is it said
that representatives shall be chosen every second year_
They must be chosen every second year ; but whether in the
month of March, or January, or any other month, may be
ascertained, at a future time, by regulations of Congress.
The word time refers only to the particular month and day
within the two years. I heartily agree with the gentleman.
that, if any thing in this Constitution tended to the annihilation of the state government, instead of exciting the admiration of any man, it ought to excite the resentment and
execration.
No such wicked intention ought to be suffered.
But the gentlemen who formed the Constitution had no such
object; nor do 1 think there is the least ground for that
jealousy.
The very existence of the general government
depends on that of the state governments.
The state legislatures are to choose the senators.
Without a Senate there
can be no Congress.
The state legislatures are also to direct
the manner of choosing the President.
Unless, therefore,
there are state legislatures to direct that manner, no Presideut can be chosen.
The same observation may be made
as to the House of Representatives, since, as they are to be
chosen by the electors of the most numerous branch of each
state legislature, if there are no state legislatures, there are
no persons to choose the House of Representatives.
Thus
it is evident that the very existence of the general governxnent depends on that of the state legislatures, and of course,
that their continuance cannot be endangered by it.
An occasion may arise when the exercise of this ultimate
power in Congress may be necessary; as, for instance, if a
state should be invoh'ed in war, and its lezislature could not
assemble, (as was the case of South Carolina, and occasion
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all) of some other states, during the late war ;) it might also
be uselul/'or this reason mlest a few powerful states should
combine, and make regulations concerning elections which
might deprive many of the electors of a fair exercise of their
rights, and thus injure the community, and occasion great
dissatisfaction.
And it seems natural and proper that every
government should have in itself the means of its own preservation.
A few of the great states might combine to prevent any election of representatives at all, and thus a majorit) might be wanting to do business; but it would not be so
easy to destroy the government by the non-election of senators, because one third only are to go out at a time, and all
the states will be equally represented in the Senate.
It is
not probable this power would be abused; for, if it should
be, the state legislatures would immediately resent it, and
their authority over the people will always be extremely
great. These reasons induce me to think that the power is
both necessary and useful.
But l am sensible great jealousy
has been entertained concerning it; and as perhaps the
danger of a combination, in the manner I have mentioned,
to destroy or distress the general government, is not very
probable," it may be better to incur the risk, than occasion
any discontent by suffering the clause to continue as it now
stands.
I should, therefore, not object to the recommendation of an amendment similar to that of other states m that
this power in Congress should only he exercised when a
state legislature neglected or was disabled from making the
regulations required.
Mr. SPENCER.
Mr. Chairman, I did not mean to insinuate that designs were made, by the honorable gentlemen
who composed the Federal Constitution, against our liberties.
I only meant to say that the words in this place
were exceeding vague,
h may admit of the gentleman's
construction;
but it may admit of a contrary construction.
In a matter of so great moment, words ought not to be so
vague and indeterminate.
I have said that the states are
the basis on which the government of the United States
ought to rest, and which must render us secure.
No man
wishes more for a federal government than I do. I think
it necessary for our happiness ; but at the same time, when
we fi_rm a government which must entail happiness or
misery on posterity, nothing is of more consequence than
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settling it so as to exclude animosity and a contest betweell
the general and individual governments.
With respect tt
the mode here mentioned, they are words of very great ex
lent.
This clause provides that a Congress may at an)
time alter such regulations, except as to the places of choosing
senators.
These words are so vague and uncertain, that it
must ultimately destroy the whole liberty of the United
States.
It strikes at the very existence of the states, and
supersedes the necessity of having them at all. 1 would
therefore wish to have it amended in such a manner as that
the Congress should not interfere but when the states refused or neglected to regulate elections.
Mr. BLOODWORTH.
Mr. Chairman, I trust that
such learned arguments as are offered to reconcile our' minds
to such dangerous powers will not have the intended weight.
The House of Representatives
is the only democratical
branch.
This clause may destroy representation entirely.
What does it say ? " The times, places, and manner, of holding elections for senators and representatives,
shall be prescribed in each state by the legislature thereof; but the
Congress may at any time, by law, make or alter such
regulations, except as to the places of choosing senators."
Now, sir, does not this clause give an unlimited and unbounded power to Congress over the times, places, and
manner, of choosing representatives?
They may make the
time of election so long, the place so inconvenient, and the
manner so oppressive, that it will entirely destroy representation.
I hope gentlemen will exercise their own understanding on this occasion, and not let their judgment be led
away by these shining characters, for whom, however, I
have the highest respect.
This Constitution, if adopted in
its present mode, must end in the subversion of our liberties.
Suppose it takes place in North Carolina; can farmers
elect them?
No, sir. The elections may be in such a
manner that men may be appointed who are not representatives of the people. This may exist, and it ought to
be guarded against.
As to the "place, suppose Congress
should order the elections to be held in the most inconvenient place in the most inconvenient district; could every
person entitled to vote attend at such a place?
Suppose
they should order it to he laid off into so many districts, and
order the election to be held within each district, yet may
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not their power over the manner of election enable them to
exclude from voting ever)" description of men the 3, please
The democratic branch is so much endangered, that no
arguments can be made use of to satisfy my mind to it.
The honorable gentleman has amused us with learned dis-eussions, and told us he will condescend to propose amendments.
I hope the representatives of North Carolina will
never swallow the Constitution till it is amended.
Mr. GOUDY.
Mr. Chairman, the invasion of these
states is urged as a reason for this clause.
But why did
they not mention that it should be only in cases of invasion ? But that was not the reason, in my humble opinion.
I fear it was a combination against our liberties.
I ask,
when we give them the purse in one hand, and the sword
in another, what power have we left?
It will lead to an
aristocratical government, and establish tyranny over us.
We are freemen, and we ought to have the privileges of
such.
Gov. JOHNSTON.
Mr. Chairman, I do not impute
any impure intentions to the gentlemen who formed this
Constitution.
1 think it unwarrantable in any one to do it.
I believe that were there twenty conventions appointed, and
as many constitutions
formed, we never could get men
more aisle and disinterested than those who formed this;
nor a constitution less exceptionable than that which is now
before you.
1 am not apprehensive that this article will be
attended with all the fatal consequences which the gentleman conceives. I conceive that Congress can have no other
power than the states had.
The states, with regard to
elections, must be governed by the articles of the Constitutign; so must Congress.
But I believe the power, as it
now stands, is unnecessary.
I should be perfectly satisfied
with it in the mode recommended by the worthy member
on my right hand.
Although I should be extremely cau
tious to adopt any constitution that would endanger the
rights and privileges of t.he people, I have no t_ar in adoptmg this Constitution, and then proposing amendments.
I
feel as much attachment to the rights and privileges of my
country as any man in it; and if I thought any thing in
this Constitution tended to abridge these rights, I would
not agree to it. I cannot conceive that this is the case.
I
have not the least doubt but it will be adopted by a very great
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majority of the states.
For states who have been as jealous
of their liberties as any in the world have adopted it, and
they are some of the most powerful states.
We shall have
the assent of all the states in getting amendments.
Some
gentlemen have apprehensions that Congress will immediately conspire to destroy the liberties of their country.
The
men of whom Conzress will cousist are to be chosen from
among ourselves.
_'hey will be in the same situation with
us. They are to be bone of our bone and flesh of our flesh.
They cannot injure us without injuring themselves.
I have
no doubt but we shall choose the best men in the community.
Should different men be appointed, they are
sufficiently responsible.
I therefore think that no danger is
to be apprehended.
Mr. M'DOWALL.
Mr. Chairman, I have the highest
esteem for the gentleman who spoke last.
He has amused
us with the fine characters of those who formed that government.
Some were good, but some were very imperious,
aristocratical, despotic, and monarchical.
If parts of it are
extremely good, other parts are very bad.
The fi'eedom of election is one of the greatest securities
we have for our liberty and privileges.
It was supposed by
the member from Edenton, that the control over elections
was only given to Congress to be used in case of invasion.
I differ from him. That could not have been their intention,
otherwise they could have expressed it. But, sir, it points
forward to the time when there will be no state h.gislatures
to the consolidation of all the states.
The states will be
kept up as boards of elections.
I think the same men could
make a better constitution ; for good government is not the
work of a short time. They only had their own wisdom.
Were they to go now, they would have the wisdom of the
United States.
Every ,-entleman who must refl¢;ct on this
must see it. The adoption of several other states is urged.
1 hope every gentleman stands for himself, will act according to his own judgment, and will pay no respect to the
adoption by the other states.
It may embarrass us in some
political difficulties, hut let us attend to the interest of our
4.onstituents.
Mr. IREDELL
answered, that he stated the case of
invasion as only one reason out of many for giving the ultimate control over elections to Congress.
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Mr. D._VIE.
Mr. Chairman, a consolidation of tile
states is said by some gentlemen to have been intended.
They insiauate that this was the cause of their giving this
power of elections.
If there were any seeds in this Constitution which might, one day, produce a consolidation,
it would, sir, with me, be an insupera,ble ot_ection, l am
so perfectly couvi_med that so extensive a country as this
can never be managed by one consolidated government.
The Federal Convention were as well convinced as the
members of this house, that the state governments were absolutely necessary to the existence of the federal government.
They considered them as the great massy pillars on which
this political fabric was to be extended and supported: and
were fully persuaded that, when they were removed, or
should moulder down by time, the general govermuent must
tumble into ruin.
A ver b' little reflection will show that no
department of it can. exist without the state governments.
Let us begin with the House of Representatives.
Who
are to vote for the federal repre+_entatives? Those who vote
for the state representatives.
If the state _overnment vanishes, the general government must vanish also. This is
the foundation on which this government was raised, and
without which it cannot possibl) exist.
The next department is the Senate.
How is it formed ?
By the states themselves.
Dothev not choose them ? Are
they not created by them ? And will they not have the interest of the states particularly at heart?
The states, sir,
can put a fiual period to the _overnmeut, as was observed by a
gentleman who thought thi:, power over elections unnecessary. If the state legislatures think proper, they may refuse
to choose senators, and the government must be destroyed.
Is not this government a nerveless mass, a dead carcase,
without the executive power ? Let your representatives be
the most vicious demons that ever existed; let them plot
against the liberties of America; let them conspire against
its happiness, _ all their machinations will not avail if not
put m execution.
By whom are their laws and projects to
be executed ? By the President.
How is he created ? ]ly
electors appointed bv the people under the direction of the
legislatures _ by a union of the interest of the people and
the state governments.
The state governments can put a
veto, at any time, on the _eneral government, by ceasing tc
continue the executive power.
Admitting the representa-
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uvesorsenatorscouldmake corruptlaws,theycan neither
executethem themselves,
norappointtheexecutive.Nov,,
sir, l think it must be clear to every candid mind, that no
part of this government can be continued after the state governments lose their existence, or even their present tbrms.
h may also be easily proved that all federal governments
possess an inherent weakness, which continually tends to
their destruction.
It is to be lamented that all governments
of a federal nature have been short-lived.
Such was tile fate of the Achmau league, the Amphictyouic council, and other ancient t.onfederacies ; and this opinion is confirmed by the unitbrm testimony of all history.
There are instances in Europe of eonfi_deracies subsisting a
considerable time ; but their duration must be attributed to
circumstances exterior to their government.
The Germanic
confederacy would not exist a moment, were it not for fear
of the surrounding powers, and the interest of the emperor.
The history of this confederacy is but a series of factions,
dissensions, bloodshed, and civil war. The confederacies of
the Swiss, and United Netherlands, would tong ago have
been destroyed, from their imbecility, had it not been fbr the
fear, and even the policy, of the bordering nations. It is
impossible to construct such a government in such a manner
as to give it any probable longevity.
But, sir, there is an
excellent principle in this proposed plan of federal government, which none of these confederacies had, and to the
want of which, in a great measure, their imperfections may
be justly attributed _ I mean the principle of representation.
I hope that, by the agency of this principle, if it be not immortal, it will at least be long-lived.
I thought it necessary
to say this much to detect the futility of that unwarrantable
sug._estiou, that we are to be swallowed up by a great consolidated government.
Every part of this federal government is dependent on the constitution of the state legislatures |br its existence.
The whole, sir, can never swallow
up its parts. The gentleman from Edenton (Mr. Iredell)
has pointed out the reasons of giving this control over elections to Congress, the principal of which was, to prevent a
dissolution of,_he government by designing states.
If all the
states were equally possessed of absolute power over their
elections, without any control of Congress, danger might be
justly apprehended where one state possesses as nmeh terri-
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tory as four or five others; and some of them, being thinly
peopled now, will daily become more numerous and tbrmidable. Without this control in Congress, those large states
might successfully combine to destroy the general govern-.
ment.
It was therefore necessary to control any combination of this kind.
Another principal reason was, that it would oporate, in
favor of the peoph_, against the ambitious designs of the federal Senate.
I will illustrate this by matter of fact. The
history of the little state of Rhode Island is well known.
All
abandoned faction have seized on the reins of government,
and frequently refused to have any representation
ill Congress. If Congress had the power of making the law of
elections operate throughout the United States, no state
could withdraw itself from the national councils, without the
consent of a majority of the members of Congress.
Had this
been the case, that trifling state would not have withheld its
representation.
What once happened may happen again;
and it was necessary to give Congress this power, to keep the
government in full operation.
This being a federal government, and involving the interests of several states, and some
acts requiring the assent of more than a majority, they ought
to be able to keep their representation full. It would have
been a solecism, to have a government without any means of
self-preservation.
The Confederation is the only instance
of a government without such means, and is a nerveless systen,, as inadequate to every purpose of government as it is to
the security of the liberties of the people of America.
When
the councils of America have this power over elections, they
can, in spite of any faction in any particular state, give the
people a representation.
Uniformity in matters of election
is also of the greatest consequence.
They ought all to be
.iud_ed by the same law and the same principles, and not to
be different ill one state from what they are in another.
At
present, the manner of electing is different in different states.
Some elect by ballot, and others viva voce. It will be more
convenient to have the manner uniform in all the states.
I
shall now answer some observations made by the gentleman
from Mecklenburg.
He has stated that this power over
elections gave to Congress power to lengthen the time for
which they were elected.
Let us read this clause coolly,
all prejudice aside, and determine whether this construction
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be warrantable.
The clause runs thus: " The times.
places, and manner, of holding elections for senators and
representatives, shall be prescribed in each state by the legislature thereof; but the Congress may at any time, by law,
make or alter such regulations, except as to the place ot
choosing senators."
I take it as a fundamental principle,
which is beyond the reach of the general or individual
governments to alter, that the representatives shall be chosen
every second year, and that the tenure of their office shall
be for two years ; that senators be chosen every sixth year,
and that the tenure of their office be for six years.
I take it
also as a principle, that the electors of the most numerous
branch of the state legislatures are to elect the federal
representatives.
Congress has ultimately no power over
elections, but what is primarily given to the state legislatures.
If Congress had the power of prolonging the time,
8zc., as gentlemen observe, the same powers must be completely vested in the state legislatures.
I call upon every
gentleman candidly to declare, whether the state legislatures
have the power of altering the time of elections for representatives from two to four years, or senators from six to
twelve; and whether they have the power to require any
other qualifications than those of the most numerous branch
of the state legislatures; and also whether they have any
other power over the manner of elections, any more than the
mere mode of the act of choosing ; or whether they shall be
held by sheriffs, as contradistinguished from any other officer ;
or whether they shall be by votes, as contradistinguished from
ballots, or any other way. If gentlemen will pay attention,
they will find that, in the latter part of this clause, Congress
has no power but what was given to the states in the first part
of the same clause. They may alter the manner of holding the
election, but cannot alter the tenure of their office. They cannot alter the nature of the elections ; for it is established, as
fundamental principles, that the electors of the most numerous
branch of tilt; state legislature shall elect the federal representatives, and that the tenure of their office shall be for two
years; and likewise, that the senators shall be elected by
the legislatures, and that the tenure of their office shall be
for six years.
When gentlemen view the clause accurately,
and see that Congress have only the same power which was
in the state legislature, they will not be alarmed.
The
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learned d,_.tor on my right (Mr. Spencer) has also said that
Congress might lengthen the time of elections.
I am willing to appeal to grammatical construction and punctuation.
Let me read this, as it stands on paper.
[Here he read the
clause different ways, expressing the same sense.]
Here,
in the first part of the clause, this power over elections is
given to the states, and in the latter part the same power is
.given to Congress, and extending only to the time of holdtng, the place of holding, and the manner of holding, the
elections.
Is this not the plain, Jiteral, and grammatical
construction of the clause ? Is it possible to put an)" other
construction on it, without departing from the natural order,
and without deviating from the general meaning of the words,
and every rule of grammatical construction ? Twist it, torture it, as you may, sir, it is impossible to fix a different sense
upon it. 'I'he worthy gentleman from New Hanover, (whose
ardoa"for the liberty of his country I wish never to be damped,)
has insinuated that high characters might influence the members on this occasion.
I declare, for my own part, I wish
every man to be guided by his own conscience and under_tanding, and by nothing else. Every man has not been
bred a politician, nor studied the science of government;
yet, when a subject is explained, if the mind is unwarped by
prejudice, and not in the leading-strings of other people,
gentlemen will do what is right.
Were this the ease, 1
would risk my salvation on a right decision.
.-Mr. CALDWELL.
Mr. Chairman, those things which
can be may be. We know that, in the British government,
the members of Parliament were eligible only for three
years.
They determined they might be chosen for seven
years.
If Congress can alter the time, manner, and place,
] think it will enable them to do what the British Parliament once did. They have declared that the elections
of senators are for six years, and of representatives for two
years.
But they have said there was an exception to this
general declaration, viz., that Congress can alter them.
If
the Convention only meant that they should alter them in
such a manner as _o prevent a discontinuation of the government, why have they not said so? It must appear to
every _entleman in this Convention, that they can alter
the elections to what time they please.
And if the British
Parliament did once give themselves the power of sitting
four years longer than they had a right to do, Congress,
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having a standing army, and the command t,f the militia,
may, with the same propriety, make an act to continue the
members for twenty years, or cven fbr their natural lives.
This construction appears perfectly rational to me. ] shall
therefore think that this Convention will never swallow such
a government, without securing us against danger.
Mr. MACLAINE.
Mr. Chairman, the reverend gentleman from Guillbrd has made an objection which astonishes
me more than an)" thing I have heard.
He seems to be
acquainted with the history of England, but he ought to
consider whether his historical ref'erences apply to this
country.
He tells us of triennial elections being changed
to septennial elections.
This is an historical fact we well
know, and the occasion oil which it happened is equally
well known.
The)' talk as loudly of constitutional rights
and privileges in England as we do here, but they have
no written constitution.
They have a common iaw,--which
has been altered from year to year, for a very long period,
--Magna
Charta, and bill of rights. These they Jook upon
as their constitution.
Yet this is such a constitution as it
is universally considered Parliament can change.
Blackstolm, in his admirable Commentaries, tells us that the
power of the Parliament is transcendent and absolute, and
ca_l do and undo every thing that is not naturally impossible. The act, therefore, to which the reverend gentleman alludes, was not unconstitutional.
Has any man said
that the legislature can deviate from this Constitution ?
The legislature is to be guided by the Constitution.
They
cannot travel beyond its bounds. The reverend gentleman
says, that, though the representatives are to be. elected for
two years, they may pass an act prolonging their appointment tbr twcnty years, or for natural life, without any violation of the Constitution.
Is it possible for any common
understanding
or sense to put this construction upon it ?
Such an act, sir, would be a palpable violation of the Constitution: were the)" to attempt it, sir, the country would
rise against them. After such an unwarrantable suggestion
as this, any objection may be made to this Constitution.
It
is necessary to give power to the government.
I would
ask that gentleman who is so much afraid it will destroy
our liberties, why he is not as much afraid of our state legislature; for they have much more power than we are now
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proposing to give this general government.
They have an
unlimited control over the purse and sword ; yet no complaints are made.
Why is he not as much afraid that our
legislature will call out the militia to destroy our liberties ?
Will the militia be called out by the general government to
enslave the people--to
enslave their friends, their families,
themselves ? The idea of the militia being made use of, as
an instrument to destroy our liberties, is almost too absurd
to merit a refutation.
It cannot be supposed that the representatives of our general government will be worse men
than the members of our state government.
Will we be such
fools as to send our greatest rascals to the general government ? We must be both fools as well as villains to do so.
Gov. JOHNSTON.
Mr. Chairman, I shall offer some
observations on what the gentleman said. A parallel has
been drawn between the British Parliament and Congress.
The powers of Congress are all circumscribed, defined, and
clearly laid down. So far they may go, but no farther. But,
sir, what are the powers of the British Parliament ? They
have no written constitution in Britain.
They have certain
fundamental
principles and legislative acts, securing the
liberty of the people; but these may be altered by their
representatives, without violating their _'onstitution, in such
manner as they may think proper.
Their legislature existed
long befbre the science of government was well understood.
From very early periods, you find their Parliament in full
force. What is their Magna Charta?
It is only an act of
Parliament.
Their Parliament can, at any time, alter the
whole or any part of it. In short, it is no more binding on
the people than any other act which has passed.
The power of the Parliament is, therefore, unbounded.
But, sir, can
Congress alter the Constitution ? They have no such power.
They are bound to act by the Constitution.
They dare not
recede from it. At the moment that the time for which
they are elected expires, they may be removed.
If they
make bad laws, they will be removed ; for they will be no
longer worthy of confidence.
The British Parliament can
do ever)" thing they please.
Their bill of rights is only an
act of Parliament, which may be, at any time, altered or
modified, without a violation of the constitution.
The people of Great Britain have no constitution to control their
legislature.
The king, lords, and commons, can do what
they please.
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Mr. CALDWELL
observed, that whatever
nominal
powers the British Parliament might possess, yet they haa
in"fringed the liberty of the _ople in the most flagrant manner, by giving themselves power to continue four years in
Parliament longer than they had been elected for--that
though they were only chosen for three years by their constituents, yet they passed an act that representatives should,
for the future, be chosen fbr seven years--that
this Consti
tution would have a dangerous tendencythat this clause
would enable them to prolong their continuance in office as
long as they pleased mand that, if a constitution was not
agreeable to the people, its operation could not be happy.
Gov. JOHNSTON
replied, that the act to which allusion
was made by the gentleman was not unconstitutional ; but
that, if Congress were to pass an act prolonging the terms
of elections of senators or representatives, it would be clearly
unconstitutional.
Mr. MACLA1NE observed, that the act of Parliament
referred to was passed on urgent necessity, when George I.
ascended the throne, to prevent the Papists from getting
into Parliament;
for parties ran so high at that time, that
Papists enough might have got in to destroy the act of settlement which excluded the R,_man Catholics from the succession to the throne.
Mr. SPENCER.
The gentleman from Halifax said, that
the reason of this clause was, that some states might be refractory.
I profess that, in my opinion, the circumstances
of Rhode Island do not appear to apply. I cannot conceive
the particular cause why Rhode Island should not send representatives to Congress.
If they were united in one government, is it presumed that they would waive the right of
representation ? I have not the least reason to doubt they
would make use of the privilege. With respect to the construction that the worthy member put upon the clause, were
that construction established, I would be satisfied ; but it is
susceptible of a different explanation.
They may alter the
mode of election so as to deprive the people of the right of
choosing.
I wish to have it expressed in a more explicit
manner.
Mr. DAVIE.
Mr. Chairman, the gentleman has certainly
tnisconceived the matter, when he savs "that the circumstances of Rhode Island do not apply. _'' It is a fact well
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known of whmh, pernaps, he may not be possessed, that
tile state of Rhode Island has not been regularly represented
(or several years, owing to the character and particular vie_vs
of tile prevailing part).
By the influence of this faction,
who are in possession of the state government, the people
have been frequently deprived of the benefit of a representation in the Union, and Congress often embarrassed by their
absence.
The same evil may again result from the same
cause ; and Congress ought, therefore, to possess constitutional power to give the people an opportunity of electing
represetltatives, it"the states neglect or refiJse to do it. The
gentleman from Anson has said, " that this clause is susceptible of an explanation different fi'om the construction I put
upon it." I have a high respect for his opinion, btlt that
alone, on this important occasion, is not satisfactory:
we
must have some reasons from him to support and sanction
this opinion.
He is.a professional man, and has held an
offide man)" )'ears, the nature and duties of which would enable him to put a different construction on this clause, if it is
capable of it.
"This _huse, sir, has been the occasion of much grotJiJdless
alarm, and has been the favorite theme of declamation out
of doors.
I now call upon the gentlemen of the opposition
to show that it contains the misehiefs with which the)" have
alarmed and agitated the public mind, and I defy them to
support the construe6on they have put upon it by one single
plausible reason.
The gentleman fi'om New Hanover has
said, in objection to this clause, " that Congress may appoint
the most inconvenient place in the most inconvenient district, and makc the manner of election so oppressive as
entirely to destroy representation."
If this is considered as
possibl_e, he should also reflect that the state legislatures
may do the same thing. But this can never happen, sir,
until the whole mass of the people become corrupt, _hen
all parchment securities will be of little service.
Does that
gentleman, or any other gentleman who has the smallest
acquaintance with human nature or the spirit of Ameriea_
suppose that the people will passively relinquish privileges,
or suffi'r the usurpation of powers unwarranted by the Constitution ? Does not the right of electing representatives
revert to the people every second )'ear?
There is nothing
in 'this clause ._hat ct_n impede or destroy this reversion ; and
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although the particular
time of year, the particular place in a
county or a district, or the particular
mode in whioh elections are to be held, as whether by vote or ballot, be left to
Congress to direct, yet this can never deprive the people of
the right or privilege of election.
He has also added, " that
the democratical
branch was in danger from this clause;"
and, with some other gentlemen,
took it for granted that an
aristocracy must arise out of the general government.
This,
I take it, from the very nature of the thing, can never happen.
Aristocracies
grow out of the combination
of a few powerful
families, where the country or people upon which they are
to operate are immediately
under their influence ; whereas
the interest
and influence of this government
are too weak,
and too much diffused, ever to bring about such an event.
The confidence
of the people, acquired
by a wise and
virtuous conduct, is the only influence the members
of the
federal government
can ever have.
When aristocracies
are
tbrmed, they will arise within the individual states.
It is
therefore
absolutely
necessary that Congress
should have a
constitutional
power to give the people at large a representation in the government,
in order to break and control such
dangerous
combinations.
Let gentlemen
show when and
how this aristocracy
they talk of is to arise out of this Constitution.
Are the first members to perpetuate
themselves ?
Is the Constitution
to be attacked
by such absurd assertions
as these, and charged
with defects with which it has no
possible connection ?
Mr. BLOODWORTH.
Mr. Chairman,
the gentlem_m
has mistaken
me.
When we examine the gentleman's
arguments, they have no weight.
He tells us that it is not
probable " that an aristocracy can arise."
I did not say that
it would.
Various
arguments
are brought forward in sup.port of this article.
They are vague and trifling.
There is
nothing that can be offered to my mind which will reconcile
me to it while this evil exists _ while Congress
have this
control over elections.
It was easy for them to mention
that this control
should only be exerted
when the state
would neglect, or t_fuse, or be unable in case of invasion,
to regulate
elections.
If so, why did they not mention it
expressly ?
It appears to me that some of their general observations
nnply a contradiction.
Do they not tell us that there is no
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aangerofa consolidation
? thatCongresscanexistno ]ongel
than the states m the massy pillars on which it is said to be
raised ? Do they not also tell us that the state governments
are to secure us against Congress ? At another time, they
tell us that it was unnecessary to secure our liberty by giving
them power to prcv_.nt the state governments from oppressing
us. We know ti,at there is a corruption in human nature.
Without circtJmspectior_ and carefulness, we shall throw
away our liberties.
Why is this general expression used on
this great occasion ? Why not use expressions that were
cle,Jr and unequivocal ? If I trust my property with a man
and take security, sh.dl I then barter away my rights ?
Mr. SPENCER.
l_ir. Chairman, this clause may operate
;n such a manner as will abridge the liberty of the people.
It is well known that men in power are apt to abuse it, and
extend it if possible. From the ambiguity of this expression, they may put such construction upon it as may suit
thbm. l would uot have it in such a manner as to endanger
the rights of the people. But it has been said that this
power is necessary to preserve their existence.
There is
not the least doubt but the people will keep them from losing
their existence, if they shall behave themselves in such a
m;_nner as will merit it.
Sir. MACLAINE.
Mr. Chairman, I thought it very extraordinary that the gentleman who was last on the floor
should say that Congress could do what they please with
respect to elections, and be warranted by this clause.
The
gentleman from Halifax (Mr. Davie) has put that construction upon it which reason and common sense will put upon
it. Lawyers will ofIen differ on a point of law, but people
will seldom difti_r about so very plain a thing as this.
The
clause enables Congress to alter such regulations as the
states shall have made with respect to elections.
What
wotdd he infer from this?
What is it to alter?
It is to
alter the time, place, and manner, established by the legislatures, if they do not answt.r the purpose.
Congress ought
to have power to perpetuate the government, and not the
states, who might be otherwise inclined.
I will ask the
gentleman _and
I wish he may give me a satisfactory answer_if
the whole is not in the power of the people, as
well when the elections are regulated by Congress, as when
by the states.
Are not I_Jth the agents of the people, ame-
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nable to them ? Is there any thing in this Constitution which
iVes them the power to perpetuate the sitting members?
there any s*]ch strange absurdity ? If the legislature of
this state has the power to fix the time, place, and manner,
of holding elections, why not place the same confidence in
the general government ? The members of the general government, and those of the state legislature, are both chosen
by the people. They are both from among the people, and are
in the same situation.
Those who served in the state legislature are eligible, and may be sent to Congress.
If the elections be regulated in the best manner in the state government,
can it be supposed that the same man will lose all his virtue,
his character and principles, when he goes into the general
government, in order to deprive us of our liberty ?
The gentleman from New Hanover seems to think it
possible Congress will so far forget themselves as to point
out such improper seasons of the year, and such inconvenit, at
places for elections, as to defeat the privilege of the democratic branch altogether.
He speaks of inc_msisteney in the
arguments of the gentlemen.
I wish he wo_fld be consistent
himself. If I do not mistake the politics of that gentleman,
it is his opinion that Congress had sufficient power under
the Confederation.
He has said, without contradiction, that
we should be better without the Union than with it ; that it
would be better for us to be by ourselves than in the Union.
His antipathy to a general government, and to th:_ Union, is
evidently inconsistent with hi_ predilection for a federal
democratic branch.
We should have no democratic part of
the governn_ent at all, under such a government as he would
recommend.
There is no such part in the old Confederation. The body ofthe people had no agency in that system.
The members of the present general government are selected
by the state legislatures, and have the power of _he purse,
and other powers, and are not amenabh_ to the people at I;_rge.
Although the gentleman may deny my assertions, yet this
argument of his is inconsistent with his other assertions and
doctrines.
It is impossible for any man in his senses to
think that we can exist by ourse]_,,0_s,separated from our
sister state.s. Whatever gentlemen may pretend to say on
this point, it must be a matter of serious alarm to every
teltecting mind, to be disunited from the other states.
Mr. BLOODWORTH
lregged leave to wipe off the asset-
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tion of the gentleman;
that he could not account for any
expression which he might drop among a laughing, jocose
people, but that it was well known he was for giving power
to Congress to regulate the trade of the United States; that
he had said that Congress had exercised power not given
them by the Confederation, and that he was accurate in the
assertion ; that he was a fi'eeman, and was under the control
of no man.
Mr. MACLAINE
replied, that he meant no aspersions ;
that he only meant to point out a fact; that he had committed mistakes himself in argument, and that he supposed
the gentleman not more infallible than other people.
Mr. J. TAYLOR wished to know why the states had
control over the place of electing senators, but not over that
of choosing the representatives.
Mr. SPAIGHT
answered, that the reason of that reservation was to prevent Congress from altering the places for
holding the legislative assemblies in the different states.
Mr. JAMES GALLOWAY.
Mr. Chairman, ill the beginning I found great candor in the advocates of this government, but it is not so towards the last. I hope the gentleman
from Halifax will not take it amiss, if I mention how he
brought the motion forward.
They began with dangers.
As to Rhode Island being governed by a faction, what has
that to do with the question before us ? I ask, What have the
state governments left for them, if the general government
is to be possessed of such extensive powers, without control
or limitation, without any responsibility to the states?
He
asks, How is it possible for the members to perpetuate themselves?
I think I can show how they can do it. For instance, were they to take the government as it now stands
organized.
We send five members to the House of Representatives in the general government.
The)" will go, no
doubt, from or near the seaports.
In other states, also, those
near the sea will have more interest, and will go forward to
Congress ; and they can, without violating the Constitution,
make a law continuing themselves, as they have control over
the place, time, and manner, ofelections.
This may happen ;
and where the great principles of liberty are endangered, no
_eneral, indeterminate,
vague expression ought to be suffered. Shall we pass over this article as it is now? They
will be able to perpetuate themselves as well as if it had expressly said so.
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Mr. STEELE.
Mr. Chairman, the gentleman has said
that the five representatives which this state shall be entitled
to send to the general government, will go from the seashore. What reason has he to say they will go from the
sea-shore?
The time, place, and manner, of holding elections are to be prescribed by the legislatures.
Our legislature is to regulate the first election, at any event.
They
will regulate it as they think proper.
The)' may, and most
probably will, lay the st:_te off into districts.
Who are to
vote for them?
Every man who has a right to vote tbr a
representative to our legislature will ever have a right to
vote for a representative to the general government.
Does
it not expressly provide that the electors in ¢_ach state shall
have the qualifications requisite for the most numerous branch
of tile state legislature ? Can they, without a most manifest
violation of the Constitution, alter the qualifications of the
electors ? The power over the manner of elections does not
include that of saying who shall vote :-- the Constitution expressly s:_ys that the qualifications which entitle a man to
vote for a state representative.
It is, then, clearly and indubitably fixed and determined who shall be the electors;
and the power over the manner only enables them to determine how these electors shall elect--whether
by ballot, or
by vote, or by any other way.
Is it not a maxim of universal .jurisprudence, of reason and common sense, th,_t an
instrument or deed of writing sh_dl be so construed as to give
validity to all parts of it, if it can be done without illvolving
any al_surdity ? By construinz it in the plain, obviot_s way
1 have mentfoned, all parts will be valid. By the way, gentlemen suggest the most palpable contradiction, and absurdity will follow. To say that they shall go from the seashore, and be able to perpetuate themselves, is a rfiost
extravagant idea. Will the members of Congress deviate
from their duty without any prospect of advantage to themselves?
What interest can they have to make the place of
elections inconvenient ? The.judicial power of that gow,rnment is so well constructed as to be a check.
There was
no check in the old Confederation.
Their power was, in
principle and theory, transcendent.
If the Congress make
laws inconsistent with the Constitution, independent judges
will not uphold them, nor will the people obey them.
A
universal resistance will ensue.
In some countries, the
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arbitraL')' disposition of rulers may enable them to overturn
the liberties of the people ; but in a country like this, where
ever) man is his own master, and where almost every man
is a freeholder, and has tile right of election, the violations
of a coastitution will not be passively permitted.
Can it be
supposed that in such a country the rights of suffrage will be
tamely surrendered ? Is it to be supposed that 130,000 free
persons will send the most abandoned wretch in the district
to legislate for them ill the general legislature ? I should
rather think they would choose men of the most respectable
characters.
July 26, 1788.
The 5th section of the 1st
SATURDAY,

Mr. KENNION in the chair.
article read.
Mr. STEELE
observed, that he had heard objections to
the 3d clause of this section, with respect to the periodical
publication of the Journals, the entering the yeas and nays
on them, and the supp[ession of such parts as required
secrecy--that
he had no objection himself, for that he
thought the necessity of publishing their transactions was an
excellent check, and that every principle of prudence and
good policy pointed out the necessity of not publishing such
transactions as related to military arrangements and war-that this provision was exactly similar to that which was in
the old Confederation.
Mr. GRAHAM
wished to hear an explanation of the
words " from time to time," whether it was a short or a long
time, or how often they should be obliged to publish their
proceedings.
Mr. DAVIE answered, that they would be probably published after the rising of Congress, every year -- that if they
sat two or three times, or oftener, in the year, they might be
published every time they rose--that
there could be no
doubt of their publishing them as often as it would be convenient and proper, and that they would conceal nothing but
what it would be unsafe to publish. He filrther observed, that
some states had proposed an amendment, that they should
be published annually;
but he thought it very safe and
proper as it stood -- that it was the sense of the Convention
that they should be published at the end of every session.
The gentleman from Salisbury had said, that in this particu-
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lar it resembled the old Confederation.
Other gentlemen
have said (here is no similarity at all. He therefore wished
the difference (o be stared.
Mr. IREDELL
remarked, that the provision ill the clause
under consideration was similar in meaning and substance to
that in the Confederation -- that in time of war it was absolutely necessary to conceal the operations of government;
otherwim no attack on an enemy could be premeditated
with success, for the enemy could discover our plans soon
enough 1o defeat them--that
it was no less imprudent to
divulge our negotiations with foreign powers, and the most
salutary schemes might be prevented by imprudently promulgating all the transactions of the government indiscriminately.
Mr. J. GALLOWAY
wished to obviate what gentlemen
had said with regard to the similarity of the old Confederation to the new system, with respect to the publication of
their proceedings.
He remarked, that, at the desire of one
member from any state, the yeas and nays were to be put
on the Journals, and Published by the Confederation ; whereas, by this system, the concurrence of one fifth was
necessary.
To this it was answered, that the alteration was made because experience had showed, when any two members could
require the yeas and nays, they were taken on many trifling
occasions; and there was no doubt one fifth would require
them on every occasion of importance.
The 6th section read without any observations.
1st clause of the 7th section likewise read without any
observations.
24:1clause 1"cad.
Mr. tREDELL.
Mr. Chairman, this is a novelty in
the Co_stitution, atld is a regulation of considerable im
portance.
Permit me to state the reasons for which I imagine this regulation was made. They are such as, in my
opinion, fully .iustif) it.
One great alteration proposed by the Constitutionand
which is a (xapital improvement on the Articles of Confederation_is,
that the executive, legislative, and judicial
powers should be separate and distinct. The best writers,
and all the most enlightened part of mankind, agree that
it ts essential to the preservation of liberty, that such dis-
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tinction and separation of powers should be made. But
this distinction would have very little efficacy if each power
had no means to defend itself against the encroachment of
the others.
The British constitution, the theory of which is much admired, but which, however, is in fact liable to many objec
tions, has divided the government into three branches. The
king, who is hereditary, forms one branch, the Lords and
Commons the two others; and no bill passes imo a law
without the king's consent.
This is a great constitutional
support of his authority.
By the proposed Constitution, the
President is of a very different nature from a monarch.
He
is to be chosen by electors appointed by the people ; to be
taken from among the people ; to hold his office only tbr the
short period of four years ; and to be personally responsible
for any abuse of the great trust reposed ill him.
In a republican government, it would be extremely dangerous to place it in the power of one man to put an absolute negative on a bill proposed by two houses, one of which
represented the people, and the other the states of America.
It therefore became an object of consideration, how the executive could defend itself without being a competent part
of the legislature.
This difficulty was happily remedied by
the clause now under our consideration.
The executive is
not entirely at the mercy of the legislature ; nor is it put in
the power of the executive entirely to defeat the acts ot
those two important branches.
As it is provided in this
clause, if a bare majority of both houses should pass a bill
which the President thought iniurious to his country, it is
in his power into do what ? Not to say, in an arbitrary,
haughty manner, that he does not approve of it u but, if he
thinks it a bad bill, respectfillly to offer his reasons to both
houses ; by whom, in that case, it is to be reconsidered, and
not to become a law unless two thirds of both houses shall
concur; which they still may, notwithstanding
the President's objection.
It cannot be presumed that he would
venture to oppose a bill, under such circumstances, without
very strong reasons.
Unless he was sure of a powerful support in the legislature, his opposition would be of no effect ;
and as his reasons are to be put on record, his fame is committed both to the present times and to posterity.
The exercise of this power, in a time of violent fat.tions,
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might be possibly hazardous to himself: but he can have nc
ill motive to exert himself in the face of a violent opposition.
Regard to his duty alone could induce him to oppose, when
it was probable two thirds would at all events overrule him.
This power may be usefidly exercised, even when no ill
intention prevails in the legislature.
It might fi'equently
happen that, where a bare majority had carried a pernicious
bill, if there was an authority to suspend it, upon a cool
statement of reasons, many of that majority, on a reconsideration, might be convinced, and vote differently.
1
therefore think the method proposed ia a happy medium between the possession of an absolute negative, and the executive having no control whatever ca acts of legislatiou;
and at the same time that it serves to protect the executive
from ill designs in the legislature, it may also answer the
purposes of preventing many laws passing which would be
immediately injurious to the people at large. It is a strong
guard against abuses in all, that the President's reason_ are
to be entered at large on the Journals, and, if the bill
passes notwithstanding,
that the yeas and nays are also
to be entered.
The public, therefore, can judge fairly between them.
The 1st clause of the 8th section read.
Mr. SPENCER.
Mr. Chairman, I conceive this powel
to be too extensive, as it embraces all possible powers of
taxation, and gives up to Congress every possible article of
taxttion that can ever happen.
Bv means of this, there will
be no way for the states of receiving or collectifig taxes at
all, but what may interfere with the collections of Congress.
Every power is given over our money to those over whom
we have no immediate control.
I would give them powers
to support the government, but would not agree to antfihilate
the state governments in an article which is most essential
to their existence.
1 wouht give them power of laying imposts; and I would give them power to lay and collect excises. I confess that this is a kind of tax so odious to a free
people, that 1 should with great reluctance agree to its
exercise; but it is obvious that, unless such excises were
admitted, the public burden will be all borne by those parts
of the community who do nat manufacture for themselves.
So manifest an inequality would justify a recurrence to this
speci_'s of taxes.
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HOW are direct taxes to be laid ? By a poll tax, assessments on land or other property?
Inconvenience
and
oppression will arise from any of them.
1 would not be
understood that I would not wish to have an efficient
government for the United States.
l am sensible that laws
operating on individuals cannot be carried on against states ;
be,.ause, if they do not comply with the general laws of the
Union, there is no way to compel a compliance but force.
There must be an army to compel them. Some states may
have some excuse for non-compliance.
Others will tbign
excuses.
Several states may perhaps be in the same predicament.
If force be used to compel them, they will
probably call for foreign aid ; and the very means of defence
will operate to the dissolution of the system, and to the
destruction of the states.
| would not, therefore, deny that
Congress ought to have the power of taking out of the
pockets of the individuals at large, if the states fail to pay
those taxes in a convenient time. If requisitions were to be
made on the several states, proportionate to their abilities,
the several state legislatures, knowing the circumstances of
their constituents, and that they would ultimately be compelled to pay, would lay the tax in a convenient manner,
and would be able to pay their quotas at the end of the year.
They are better acq_lainted with the mode in which taxes
can be raised, than the general government can possibly be.
It may happen, tbr instance, that if ready money cannot
be immediately received from the pockets of individuals tbr
their taxes; their estates, consisting of lands, negroes, stock,
and furniture, must be set up and sold at vendue.
We can
easily see, from the great scarcity of money at this day, that
great distresses must happen.
There is no hard money in
the country.
It must come from other parts of the world.
Such property would sell for one tenth part of its value.
Such a mode as this would, in a few years, deprive the
people of their estates.
But, on the contrary, if articles
proper for exportation were either specifically taken for their
taxes immediately by the state legislature, or if the collection
should be deferred till they had disposed of such articles, no
oppressiGn or inconvenience would happen.
There is no
erson so poor l_lt who can raise something to dispose of
or a great ;part of the United States, those articles which
are proper mr exportation would answer the pumose.
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I would admit, if the quotas were not punctually paid at
the end of the time, that Congress
might collect taxes,
because this power is absohltcly necessary for the support
of the general government.
But I would not give it in the
first instance ; for nothing would be more oppressive, as in a
short time people would be compelled
to part with their
property.
In the other case, they would part with none but
m such a manner as to encourage
their industry.
On the
other hand, if requisitions,
in cases of emergency,
were
proposed to the state assemblies, it would be a measure of
convenience
to the people, and would be a means of keeping
up the importance
of the state legislatures,
and would conciliate their affections;
and their knowledge
of the ultimate
right of Congress
to collect taxes would stimulate
their
exertions t+) ratse money.
But if the power of taxation
be
given in the first instance to Congress, the state legislatures
will be liable to be counteracted
by the general government
in all their operations.
These are my reasons for objecting
to this article.
Gov. JOHNSTON.
Mr. Chairman,
this clause is objected
to i and it is proposed to alter it in such a manner,
that the general government
shall not have power to lay
taxes in the first instance, but shatl apply to the states, and,
in case of reflJsal, that direc't tax_,tion shall take place ; that
is to s_y, that the general _.overnment should pass an act to
levy money on the United States, and if the states did not,
within a limited time, pay their respective
proportions,
the
officers of the United States should proceed to levy money
on the inhabitants
of the different states.
The question has
been agitated
hv the conventions
in difli+rent states, and
some very respec'table states have proposed that there should
be an amendment,
in the manner which the worth)' member
last up has proposed. But, sir, although I pay very great
respect to the opinions and decisions of the gentlemen
who
composed
those conventions,
and although the)' were wise
in man) instances, I cannot concur with them in this particular.
]t appears to me that it will be attended with many
inconveniences.
It seems to me probable that the money
arising from duties and excises will be, in general, sufficient
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to answer all the ordinary purposes of government ; but in
cases of emergency, it will be necessary to lay direct taxes.
In cases of emergency, it will be necessary that these taxes
should be a responsible and established fund to support the
credit of the United States ; for it cannot be supposed that,
from the ordinary sources of revenue, money can be brought
into out" treasury in such a manner as to answer pr_,ssing
dangers; nor can it be supposed that our credit will enable
us to procure any loans, if our government is limited in the
means of procuring money.
But, if the government have it
in their power to lay those taxes, it will give them credit to
borrow motley on that security, and fo_ that reason it will
not be necessary to lay so heavy a tax; for, if the tax is
sufficiently productive to pay the interest, money may always
be had in consequence of that security.
If the state l':,gisiatures must be applied to, they must lay a tax for the full
sum wanting.
This. will be much more oppressive than a
tax laid by Congress ; for I presume that no state legislature
will have as much credit individually as the United States
conjointly; therefore, viewing it" in this light, a tax l_tid by
Congress will be much easier than a tax laid by the stares.
Another
inconvenience
which will attend t]_is proposed
amendment is, that these emergencies may happ¢'n a considerable time before the meeting of some state legislatures,
and previous to their meeting, the schemes of the government
may be defeated by this delay.
A considerable time will
elapse betbre the state can lay the tax, and a considerable
time before it be collected; and perhaps it cannot be collected at all. One reason which the worthy member has
offi._red in favor of the amendment was, that the general
legislature cannot lay a tax without interfering with the
taxation of the state legislature.
It may happen that the
taxes of both may be 1,tid on the same article; but I hope
and believe that the taxes to be laid on by the general
legislature will be so very light that it will be no inconvenience to the people to pay them; and if you attend to
the probable amount of the impost, you must conclude that
the small addition to the taxes will not make them so high
as they are at this time. Another reason offered by the
worthy member in support of the amendment is, that the
state legislature may direct taxes to be paid in specific
articles.
We had full experience of this in the late war

JOl:l NSTON.']

NORTH CAROLINA.

79

I call on the house to say, whether it was not the most
oppressive and least productive tax ever known in the state.
Many articles were lost, and many could not be disposed of
so as to be of any service to the people. Most articles are
perishable, and therefore cannot answer.
Others are difficult to transport, expensive to keep, and very difficult to
dispose of. A tax payable in tobacco would answer very
well in some parts of the country, and perhaps would be
more productive than any other ; yet we feel that great losses
have been sustained by the public on this article.
A tax
payable in any kind of grain would answer very little
purpose, grain being perishable.
A tax payable in pitch and
t_r would not answer.
A mode of this kind would not be
at all eligible in this state: the great loss on the specific
articles, and inco,lvenience in disposing of them, would render
them productive of very little.
He says that this would be a means of keeping up the
importance of the state legislatures.
I am afraid it would
have a different effect. If requisitions should not be complied with at the time fixed, the officers of Congress would
then immediately proceed to make their collections.
We
know that sever,_l causes would inevitably produce a failure.
The states would not, or could not, comply. In that case,
the state legislature would be disgraced.
After having
done every thing for the support of their credit and importance without success, would they not be degraded in the
eyes of the United States ? Would it not cause heart-burnings between particular states and the United States ? The
inhabitants would oppose the tax-gatherers.
They would
s_y, "We are taxed by our own state legislature for the
proportionate quota of our state ; we will not pay you also."
This would produce insurrections and confusion in the
country.
These are the reasons which induce me to support this clause.
It is perhaps particularly favorable t(_this
state. We are not an importing country: very little is here
raised by imposts.
Other states, who have adopted the
Constitution, import for us. Massachusetts, South Carolina,
Maryland, and Virginia, are great importing states.
From
them we procure foreign goods, and by that means they are
generally benefited;
for it is agreed upon by all writers
th3t the consumer pays the impost.
Do we not, then, pay a tax in support of their revenu_ in
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proportion to our consumption of foreign articles ? Do w e
not know that this, in our present situation, is without any
benefit to us ? Do we not pay a second duty when these
goods are imported into this state ? We now pay double duues.
It is not to be supposed that the merchant will pay ihe
duty without wishing to get interest and profit on the money
he Jays out.
It is not to be presumed that he will not add
to the price a sum sufficient to indemnify himself for the
inconvenience of parting with the money he pays as a duty.
We therefore now pay a much higher price for European
manufactures than the people do in the great importing
states.
Is it not laying heavy burdens on the people of this
country, not only to compel them to pay duties for the support of the importing states, but to pay a second duty on the
importation i_lto this state by our own merchants ? By adoption, we shall participate in the amount of the imposts. Upon
the whole, I hope this article will meet with the approbation of this committee, when they consider the necessity
of supporting the general government, and the many in_'onveniences, and probable if not certain inefficacy, of requisitions.
Mr. SPENCER.
Mr. Chairman, I cannot, notwithstanding what the gentleman has advanced, agree to this clause
unconditionally.
The most certain criterion of happiness
that any people can have, is to be taxed by their own immediate representatives,--by
those representatives
who intermix with them, and know their circumstances, _not
by
those who cannot know their situation.
Our federal representatives cannot sufficiently know our situation and circumstances.
The worthy gentleman said that it would be
necessary for the general government to have the power
of laying taxes, in order to have credit to borrow money.
But I cannot think, however plausible it may appear, that
his argument is conclusive.
If such emergency hapl_:ns as
will render it necessary for them to borrow money, it will
be necessary for them to borrow before they proceed to lay
the tax.
I conceive the government will have credit su_cient to borrow money in the one case as well as the other.
if requisitions be punctually complied with, no doubt they
can borrew; and if not punctually complied with, Congress
can ultimately lay the tax.
I wish to have the most easy way for the people to pay
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their taxes. The state legislature will know every method
and expedient by which the people can pay, and they will
recur to the most convenient.
This will be agreeable to the
people, and will not create insurrections and dissensions in
the country.
The taxes might be laid oil the most productive articles: ] wish not, for my part, to lay them on perishable articles.
There are a number of other articles
besides those which the worthy gentleman enumerated.
There are, besides tobacco, hemp, indigo, and cotton.
In
the Northern States, where they have manufactures, a contrary system from ours would be necessary.
There the
principal attention is paid to the giving their children trades.
They have few articles for exportation.
By raising the tax
in this manner, it will introduce such a spirit of industry as
cannot fail of producing happy consequences to posterity.
He objected to the mode of paying taxes in specific articles.
May it not be supposed that we shall gain something by
experience, and avoid those schemes and methods which
shall be tbund inconvenient and disadvantageous?
If expenses should be incurred in keeping and disposing of such
articles, could not those expenses be reimbursq_.d by a .iudicious sale?
Cannot the legislature be circumspect as to the
choice and qualities of the objects to be selected for raising
the taxes due to the Continental treasury?
The worthy
gentleman has mentioned that, if the people should not
comply to raise the taxes in this way, then, if they were sub.ject to the law of Congress, it would throw them into confusion. I would ask every one here, if there be not more
reason to induce us to believe that they would be thrown
into confusion, in case the power of Congress was exercised
by Congress in the first instance, than in the other case.
After having so long a time to raise the taxes, it appears to
me there could be no kind of doubt of a punctual compliance. The ri_.ht of Congress to lay taxes ultimately, in
case of non-compliance with requisilions, would operate as a
penalty, and would stimulate the slates to discharge their
quot_s faithfiflly.
Between these two modes there is an
immense difference.
The one will produce the happiness,
ease, and prosperity of the people; the other will destroy
them, and produce insurrections.
Mr. SPAIGHT.
Mr. Chairman, it was thought absolutely necessary tor the support of the general government
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to give it power to raise taxes. Government cannot exmt
without certain and adequate funds.
Requisitions cannot
be depended upon.
For my part, 1 think it indifferent
whether I pay the tax to the officers of the continent or to
those of the state. I would prefer paying to the Continental
officers, because it will be less expensive.
The gentleman last up has objected to the propriety of
the tax being laid by Congress, because the)" could not
know the circumstances of the people.
The state legislature will have no source or opportunity of intbrmation
which the members of the general government may not
have. They can avail themselves of the experience of the
state legislature.
The gentleman acknowledges the inefficacy of requisitions, and yet recommends them.
He has
allowed that laws cannot operate upon political bodies without the agency of force. His expedient of applying to the
states in the first instance will be productive of delay, and
will certainly terminate in a disappointment to Congress.
But the gentleman has said that we had no hard money, and
that the taxes might be paid in specific articles. It is well
known that if taxes are not raised in medium, the state
loses by it. If the government wishes to raise one thousand
pounds, the)' must calculate on a disappointment by specific
articles, and will therefore impose taxes more in proportion
to the expected disappointment.
An individual can sell his
commodities much better than the public at large. A tax
payable in an)" produce would be less productive, and more
oppressive to the people, as it would enhance the public
burdens by its inefficiency. As to abuses by the Continental
officers, I apprehend the state officers will more probably
commit abuses than they.
Their conduct will be more
narrowly watched, and misconduct more severely punished.
They will be therefore more cautious.
Mr. SPENCER,
in answer to Mr. Spaight, observed,
that, in case of war, he was not opposed to this article, because, if the states refused to comply with requisitions, there
was no way to compel them but military coercion, which
would induce refractory states to call for foreign aid, which
might terminate in the dismemberment of the empire.
But
he said tltat he would not give the power of direct taxation
to Congress in the first instance, as he thought the states
would lay the taxes in a less oppressive manner.
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Mr. WHITMILL
HILL.
Mr. Chairman,
the subieonow before us is of the highest importance.
The object ot
all government
is the protection, security, and happiness of"
the people.
To produce this end, government
must be possessed of the necessary means.
Every government
must be empowered
to raise a sufficient revenue ; but I believe it will be allowed, on all'hands,
that Congress
has been hitherto altogether
destitute of that
power so essential
to every government.
I believe, also,
that it is generally wished that Congress should be possessed
of' power to raise such sums as are requisite for tile support
of tile Union, though gentlemen
may differ with regard to
the mode of raising them.
Our past experience
shows us that it is in vain to expect
any possible efficacy from requisitions.
Gem]emen
recommend these, as if their inutility had not been experienced.
But do we not all know what effects they have produced ?
Is it not to them that we must impute the loss of our credit
and respectability
? It is necessary,
therefore, that government have recourse to some other mode of raising a revenue.
Had, indeed, every state complied with requisitions,
the old
Confederation
would not have been complained
of; but as
the several states have already discovered
such repugnancy
to comply with f_deral engagements,
it must appear absolutely necessary to free the general government
from such a
state of dependence.
The debility of the old system, and the necessity of substituting
another in its room, are the causes of calling this
Couvention.
I conceive, sir, that the power given by that clause is absolutely necessary to the existence of the government.
Gentlemen say that we are in such a situation
that we cannot
pay taxes.
This, sir, is not a fair representation,
in my
opinion.
The honest people of this country acknowledge
themselves
sufficiently able and willin_ to pay them.
Were
it a private contract,
they would find means to pay them.
The honest part of the commtmity
complain of the acts of
the legislature.
They complain that the legislature
makes
laws, not to suit their constituents,
but themselves.
The
legislature,
sir, never means to pay a.just debt, as their constituents wish to do.
Witness the laws made in this country.
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wish of the honest people to pay those taxes which are
necessary for the support of the government.
We have for
a long time waited, in hope that our legislature would point
out the manner of supporting the general government, and
relieving us /_om our present ineligible situation. Every
body was convinced of the necessity of this ; but how is it
to be done ? The legislature have pointed out a modem
their old, favorite mode m they have made paper money;
purchased tobacco at an extravagant price, and sold it at
a considerable loss; they have received about a dollar in the
pound.
Have we any ground to hope that we shall be in a
better situation ?
Shall we be bettered by the alternative proposed by gentlemen m by levying taxes in specific articles ? How will
you dispose of them ? Where is the merchant to buy them._
Your business will be put into the hands of a commissioner,
who, having no business of his own, will grasp at it eagerly ;
and he, no doubt, will manage it. But if the payment of
the tax be left to the people, -- if individuals are told that
they must pay such a certain proportion of their income to
support tile general government,-- then each will consider it
as a debt ; he will exert his ingenuity and industry to raise
it; he will use no agent, but depend on himself. By these
means the money will certainly be collected.
I will pledge
myself for its certainty.
As the legislature has never heretotbre called upon the people, let the general government
apply to individuals : it cannot depend upon states. If the
people have articles, they can receive money for them.
Money is said to be scarce; but, sir, it is the want of industry which is the source of our indigence and difficulties.
If people would be but active, and exert every power, they
might certainly pay, and be in easy circumstances;
and the
people are disposed to do so;m I mean the good part of
the community, which, I trust, is the greater part of it.
Were the money to be paid into our treasury first, instead
of recommitting it to the Continental treasury, we should
apply it to discharge our own pressing demands; by which
means, a very small proportion of it would be paid to Congress. And if the tax were to be laid and collected by the
several states, what would be the consequence ? Congress
must depend upon twelve funds for its support. The general government must depend on the contingency of sue-
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ceeding in twelve different applications to twelve different
bodies. What a slender and precarious dependence woula
this be ! The states, when called upon to pay these demands
of Congress, would fail; they would pay every other demand before those of Congress.
They have hitherto done
it. Is not this a true statement of facts ? How is it with
the Continental treasury?
The true answer to this question
must hurt every friend to his country.
I came in late ; but I believe that a gentleman (Governor
Johnston) said, that if the states should refuse to pay requisitions, and the Continental officers were sent to collect, the
states would be degraded, and the people discontented.
I
believe this would be the case. The states, by acting dishonestly, would appear in the most odious light; and the
people would be irritated at such an application, after a rejection by their own legislature.
But if the taxes were to
be raised of individuals, I believe they could, without any
difficulty, be paid in due time.
But, sir, the United States wish to be established and
known among other nations.
This will be a matter of great
utility to them.
We might then form advantageous connections.
When it is once known among foreign nations that
our general government and our finances are upon a respectable footing, should emergencies happen, we can borrow
money of them without any disadvantage.
The lender
would be sure of being reimbursed in time. This matter
is of the highest consequence to the United States.
Loans
must be recurred to sometimes.
In case of war they would
be necessary.
All nations borrow money on pressing occasions.
The gentleman who was last up mentioned many specific
articles which could be pai d by the people in discharge of
their taxes.
He has, I think, been fully answered.
He
must see the futility of such a mode.
When our wants
would be greatest, these articles would be least productive;
I mean in time of war. But we still have means; such
means as honest and assiduous men will find.
He says
that Congress cannot lay the tax to suit us. He has forgotten that Congress are acquainted with us mgo from us
are situated like ourselves.
I will be bold to say, it will
be most their own interest to behave with propriety and
moderation.
Their own interest will prompt them to lay
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taxes moderately; and nothing but tile last necessity will
urge them to recur to that expedient.
This is a most essential clause.
Without money, government will answer no purpose.
Gentlemen compare this to
a foreign tax.
It is by no means the case. It is laid by
ourselves.
Our own representatives
lay it, and will, no
doubt, use the most easy means of raising it, possible. Why
not trust our own representatives ? We might, no doubt,
have confidence in them on this occasion, as well as every
other.
If the Continental
treasury is to depend on the
states, as usual, it will be. always poor.
But gentlemen
are jealous, and unwilling to trust government, though they
are their own representatives.
Their maxim is, Trust them
with no power.
This holds against all government.
An
archy will ensue if government be not trusted.
I think that
I know the sentiments of the honest, industrious part of the
community, as well as any gentleman in this house.
They
wish to discharge these debts, and are able. If they can
raise the interest of the public debt, it is sufficient.
They
-will not be called upon for more than the interest, till such
time as the country be rich and populous.
The principal
•:an then be paid with great facility.
We can borrow money with ease, and on advantageous
terms, when it shall be known that Congress will have that
power which all governments ought to have. Congress will
not pay their debts in paper money.
I am willing to trust
this article to Congress, because I have no reason to think
that our government will be better than it has been.
Perhaps I have spoken too liberally of the legislature before :
but I do not expect that they will ever, without a radical
change of men and measures, wish to put the general government on a better footing.
It is not the poor man who
opposes the payment of those just debts to which we owe
our independence and political existence, but the rich miser.
Not the poor, but the rich, shudder at the idea of taxes.
1
have no dread that Congress will distress us; nor have I any
fear that the tax will be embezzled by officers. Industry
and economy will be promoted, and money will be easier
got than ever it has been yet.
The taxes will be paid by
the people when called upon. I trust that all honest, industrious people will think, with me, that Congress ought to
be possessed of the power of applying immediately to the
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people for its support, without the interposition of the state
legislatures.
1 have no confidence in the legislature: the
people do not suppose them to be honest men.
Mr. STEELE was decidedly in favor of the clause.
A
government without revenue he compared to a poor, forlorn,
dependent individual, and said th,tt the, one would be as
helpless and contemptible as the other,
fie wished the
government of the Union to be on a respectable footing.
Congress, he said, showed no disposition to tax us--that
it was well known that a poll tax of eighteen pence per
poll, and six pence per hundred acres of land, was appropriated and offered by the legislature to Congress--that
Congress was solicited to send the officers to collect those
taxes, but they refused-- that if this power was not given
to Congress, the people must be oppressed, especially in
time of war--that,
during the last war, provisions, hors_,s,
&e., had been taken from the people by iorce, to supply the
wants of government -- that a respectable government _,'ould
not be u,der the necessity of recurring to such unwarrantable means--that
such a method was unequal and oppressive to the last degree.
The citizens, whose property was
pressed from them, paid all the taxes; the rest escaped.
The press-masters went often to the poorest, and not to th<,
richest citizens, and took their horses, &c. This disabled
them from making a crop the next year.
It would be better, he said, to lay the public burdens equally upon the people. Without this power, the other powers of Congress
would be nugatory.
He added, that it would, in his opinion, give strength and respectability to the United States in
time of war, would promote industry and frugality, and
would enable the government to proteet and extend commerce, and consequently increase the .riches and population
of the country.
Mr. JOSEPH M'DOWALL.
Mr. Chairman, this is a
power that I will never agree to give up from the hands of
the people of this country.
We know that the amount of
the imposts will be trifling, an'd that the expenses of this
government will be very great ; Consequently the taxes will
be very high. The tax-gatherers will be sent, and our
property will be wrested out of our hands.
The Senate is
most dangerouslyeonstrueted.
Our only security is the House
ot Representatives.
They may be continued at Congress
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eight or ten years. At such a distance from their homes,
and for so long a time, they will have no feeling for, nor
any knowledge of, the situation of the people. If elected
from the seaports, they will not know the western part of
the country, and vice versa. Two co6perative powers cannot exist together.
One must submit. The inferior must
give up to the superior.
While I am up, I will say something to what has been said by the gentleman to ridicule the
General Assembly.
He represents the legislature in a very
opprobrious light. It is very astonishing that the people
should choose men of such characters to represent them. If
the people be virtuous, why should they put confidence in
men of a contrary disposition ? As to paper money, it was
the result of necessity. We were involved in a great war.
What money had been in the country was sent to other
parts of the world. W.hat would have been the consequence
if paper money had not been made ? We must have been
undone. Our political existence must have been destroyed.
The extreme scarcity of specie, with other good causes,
particularly the solicitation of the officers to receive it at its
nominal value, for their pay, produced subsequent emissions.
He tells us that all the people wish this power to be given
that the mode of payment need only be pointed out, and
that they will willingly pay. How are they to raise the
money?
Have they it in their chests?
Suppose, for instance, there be a tax of two shillings per hundred laid oil
land; where is the money to pay it?
We have it not. I
am acquainted with the people. I know their situation.
They have no money. Requisitions may yet be complied
with.
Industry and ti'ugality may enable the people to pay
moderate taxes, if laid by those who have a knowledge of
their situation, and a feeling for them.
If the tax-gatherers
come upon us, they will, like the locusts of old, destroy us.
They will have pretty high sala,'ies, and exert themselves to
oppress us. When we consider these things, we should be
cautious.
They will be weighed, I trust, by the House.
Nothing said by the gentlemen on the other side has obviated my ot!iections.
Gov. JOHNSTON.
Mr. Chairman, the gentleman who
was last up, still insists on the great utility which would re
suit from that mode which has hitherto been found ineffect
ual. It is amazing that past experience will not instruct
him. When a merchant follows a similar mode, --when he
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purchases dear and sells cheap,--he
is called a swindler
and must soon become a bankrupt.
This state deserves
that most disgraceful epithet.
We are swindlers; we gave
three pounds per hundred weight for tobacco, and sold it
three dollars per hundred weight, after having paid very
considerable expenses for transporting and keeping it. 'Fho
United States are bankrupts.
They are considered such in
every part of the world. They borrow money, and promise
to pay : they have it not in their power, and they are obliged
to ask of the people, whom they owe, to lend them money
to pay the very interest.
This is disgraceful and humiliating.
By these means we are paying compound interest.
No private fortune, however great,no estate, however affluent,
can stand this most destructive mode. This has proceeded fi'om the inefficacy of requisitions. Shall we contifiue the
same practice?
Shall we not rather struggle to get over our
misfortunes ? I hope we shall.
Another member, on the same side, says that it is improper to take the power of taxation out of the hands of
the people.
I deny that it is taken out of their hands by
this system.
Their immediate representatives
lay these
taxes. Taxes are necessary for every- government.
Can
there be any danger when these taxes are laid by the representatives of the people ? If there be, where can political
safety be found ? But it is said that we have a small proportion
of that representation.
Our proportion is equal to the proportion of money we shall have to pay. It is therefore a full
proportion ; and unless we suppose that all the members of
Congress shall combine to ruin their constituents, we have
no reason to fear. It is said (I know not from what principle) that our representatives will be taken from the seacoast, and will not know in what manner to lay the tax
to suit the citizens of the western part of the country.
I
know not whence that idea arose.
The gentlemen from
the westward are not precluded from voting for representatives. They have it, therefore, in their power to send them
from the westward, or the middle part of the state.
They
are more numerous, and can send them, or the greater
part of them.
I do not doubt but they will send the most
proper, and men in whom they can put confidence, and
will give them, from time to time, instructions to enlighten
their minds.
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Something has been said with regard to their paper money.
I think very little can be done in favor of it; much may be
said, very justly, in favor of it.
Every man of property u every mail of considerable transactions, whether a merchant, planter, mechanic, or of any
other condition--must
have felt the baneful influence of
that currency.
It gave us relief for a moment.
It assisted
us in the prosecution of a bloody war. It is destructive,
however, in general, in the end. It was struck, in the last
instance, for the purpose of paying the officers and soldiers.
The motive was laudable.
I then thought, and still do, that those gentlemen might
have had more advantage by not receiving that kind of payment.
h would have been better for them, and for the
country, had it not been emitted.
We have involved ourselves in a debt of £200,000.
We have not, with this sum,
hoAestly and fairly paid £50,000.
Was this right ? But,
say they, there was no circulating medium.
This want was
necessary to be supplied.
It is a doubt with me whether
the circulating medium be increased by an emission of paper
currency.
Before the emission of the paper money, there
was a great deal of hard money among us. For thirty years
past, I had not known so much specie in circulation as we
had at the emission of paper money, in 1783.
That mediam
was increasing daily. People from abroad bring specie ; for,
thank God, our country produces articles which are every
where in demand.
There is more specie in the country
than is generally imagined ; but the proprietors keep it locked
up. No man will part with_his snecie.
It lies in his chest.
It is asked, Why not lend it out._ The answer is obvious
that, should he once let it get out of his power, he never
can recover the whole of it. If he bring suit, he will obtain
a verdict for one half of it. This is the reason of our poverty. The scarcity of money must be, in some degree, owing
to this ; and the specie which is now in this country might
as well be in any other part of the world.
If our tr,,de
was once on a respectable footing, we should find mean*
of paying that enormous debt.
Another observation was made, which has not yet been
answered, viz., that the demands of the United States will be
snmller than those of the states, for this reason _ the United
States will only make a demand of the interest of the public
debts : the states must demand both principal and intere_.t ;
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for I presume no state can, on an emergency, produce,
without the aid of individuals, a sum sufficient for that purpose; but the United States can borrow, on the credit of
the fund, arising from their power of laying taxes, such
sums as will be equal to the emergency.
There will be a]wa_'s credit given, where there is good
security.. No man, w(io is not a miser, will hesitate to trust
where there is a respectable security; but credulity itself
would not trust where there was no kind of secur'ity, but
an absolute certainty of losing. Mankind wish to make their
money productive; the)" will theretbre lend it where there is
a security and certainty of recovering it, and no longer keep
it hoarded in strong boxes.
This power is essential to the very existence of the government.
Requisitions are fruitless and idle. Ever$" expedient proposed as an alternative, or to qualify this power, is
replete with inconvenience.
It appears to me, therefore, upon
the whole, that this article stands much better, as it is, than
in any other manner.
Mr. IREDELL.
Mr Chairman, I do not presume to
rise to discuss this clause, after the very able, and, in my
opinion, unanswerable arguments which have been urged i_l
favor of it ; but merely to correct an error which fell from a
respectable member (._lr. M'Dowall) on the other side.
It was, that Coug,'ess,by interfering with the mode of
elections, might continue themselves in office. I thought
that this was sufficiently explained yesterday.
There i_
nothing in the Constitution to empower Congress to continue themselves longer than the time specified.
It says,
expressly, that the House of Representatives shall consi._l
of members chosen for two years, and that _he Senate shall
be composed of senators chosen for six years. At the expiration of these terms, the right of election reverts to the
people and the states; nor is there an_/ thing in the Constitution to warrant a contrary suppos_tmn.
The clause alluded to has no reference to the duration of members in
Conzress, but merely as to the time and manner of their
election.
Now that T am up, I beg leave to take notice of a sug
gestion, that Congress could as easily borrgw money when
they had the ultimate prover of laying taxes, as if they possessed it in the first instance.
I entirely differ from that
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opinion.Had Congressthe immediatepower,therewould
be no doubtthemoney would beraised.In theothermode,
doubtsmightbeentertained
concerning
it.For canany man
supposethatif,forany reasons,
the statelegislatures
did
notthinkpropertopay theirquotas,
and Congressshouldbe
compelledto lay taxes,it would not raisealarmsin the
state
? [sitnot reasonable
the peoplewould be more apt
to side with their state legislature, who indulged them, than
with Congress, who imposed taxes upon them ? They would
say, " Had we been able to pay, our state legislature would
have raised the money.
They know and feel for our distresses ; but Congress have no regard for our situation, and
have imposed taxes on us we are unable to bear."
This is,
sir, what would probably happen.
Language like this would
be the high road to popularity.
In all countries, particularly
in free ones, there are many ready to catch at such opportunities of making themselves of consequence with the people.
General discontent would probably ensue, and a serious
quarrel take place between the general and the state governments.
Foreigners, who would view our situation narrowly
before they lent their money, would certainly be less willing
to risk it on such contingencies as these, than if they knew
there was a direct fund for their payment, from which no ill
consequences could be apprehended.
The difference between those who are able to borrow, and those who are not,
is extremely great.
Upon a critical emergency, it may be
mapossible to raise the full sum wanted immediately upon
the people. In this case, if the public credit is good, they
may borrow a certain sum, and raise for the present only
enough to pay the interest, deferring the payment of the
principal till the public is more able to bear it. In the other
case, where no money can be borrowed, there is no resource,
if the whole sum cannot be raised immediately.
The difference, perhaps, may be stated as twenty to one. A hundred thousand pounds, therefore, may be wanted in the one
case ; five thousand pounds may be suffi.cient, for the present,
in the other.
Sure this is a difference of the utmost moment.
I should not have risen at all, were it not for the strong impression which might have been made by the error committed by the worthy gentleman on the other side. I hope
I shall be excused for the time I have taken up with the additional matter, though it was only stating what had been
urged with great propriety before.

JOKNSTOr_.]

NORTH CAROLINA.

9,J

Mr. GOUDY.
Mr. Chairman, this is a dispute whether
Congress shall have great, enormous powers. I am not
able to follow these learned gentlemen through all the labyrinths of their oratory.
Some represent us as rich, and not
honest; and others again represent us as honest, and not
rich. We have no gold or silver, no substantial money, to
pay taxes with. This clause, with the clause of elections,
will totally destroy our liberties.
The subject of our consideration therefore is, whether it be proper to give any man,
or set of men, an unlimited power over our purse, without
any kind of control.
The purse-strings are given up by this
clause. The sword is also given up by this system.
Is
there no danger in giving up both ? There is no danger,
we are told. It may be so; but I am jealous and suspicious
of the liberties of mankind.
And if it be a character which
no man wishes but myselt; 1 am willing to take it. Suspicions, in small communities, are a pest to mankind ; hut in a
matter of this magnitude, which concerns the interest of
millions yet unborn, suspicion is a very noble virtue.
Let
us see, therefore, how far we give power ; for when it is once
given, we cannot take it away.
h is said that those who
formed this Constitution were great and good men. We do
not dispute it. We also admit that great and learned people
have adopted it. But I have a judgment of my own; and,
though not so well informed always as others, yet I will exert
it when manifest danger presents itself. When the power of
the purse and the sword is given up, we dare not think for
ourselves.
In case of war, the last man and the last penny
would be extorted from us. That the Constitution has a
tendency to destroy the state governments, must be clear to
every man of common understanding.
Gentlemen, by their
learned arguments, endeavor to conceal the danger from us.
I have no notion of this method of evading arguments, and
of clouding them over with rhetoric, and, I must say, sophistry too. But I hope no man will be led astray with
them.
Gov. JOHNSTON
observed, that if any sophistical arguments had been made use of, they ought to be pointed out,
and nobody could doubt that it was in the power of a
learned divine (alluding to Mr. Caldwell) to show their
sophistry.
Gov. Johnston, being informed of his mistake in taking
Mr. Goudy for Mr. Caldwell, apologized for it.
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Mr PORTER.
Mr Chairman, I must say that l think
the gentleman last up was wrong ; for the other gentleman
was, in my opinion, right. This is a money clause.
1
would fain know whence this power originates.
I have
heard it said that the legislature were villains, and that this
power was to be exercised by the representatives of the
people. When a building is raised, it should be on solid
ground. Every gentleman must agree that we should not
build a superstructure on a foundation of villains.
Gentlemen say that the mass of the people are honest.
I hope
ge_tlemen will consider that we should build the structure
on the people, and not on the representatives of the people.
A,_,reeably to the gentleman's argument, (Mr Hill,) our representatives will be mere villains.
I expect that very
I,-arned aruuments, and powerful oratory, will be displayed
on thi_ occasion. I expect that the great cannon from Halil:_.x(mealling 3Ir Davie) will discharge fire-balls among us;
but l_,rg,_batteries are often taken by small arms.
Mr. BLOODWORTH
wished that gentlemen
would
d,:_i_t from making personal reflections.
He was of opinion
that it was wrong to do so, and incompatible with their duty
•o their constituents;
that every man had a right to display his abilities, and he hoped they would no longer reflect
tjjxJrJorJeanother.
Fr_,m the 2d to the 8th clause read without any o_ervatiorJ.
9_h clause read
S,-veral members wished to hear an explanation of this
el,u_.e. Mr. MACI.AINE looked upon this as a very val,able p',rt of the Constitution, because it consulted the
ease and convenience o|" the people at large; for that, if
the S,preme Court were at one fixed place, and no other
tribu,als established, nothing could possibly be. more inj_Jrious; that it was therefore necessary that Congress
should have power to constitute tribunals in different states,
fiJr th,- trial of common causes, and to have appeals to the
Supreme Court in matters of more magnitude_ that that
was his idea, but, if not satisfactory, he trusted other gentlemen would explain it _ that it would be more explained
when they came to the judicia U.
The ]0th and 1lth clauses read without any observation.
12th clause read
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Mr. IREDELL.
Mr. Chairman, this clause is of so
much importance, that we ought to consider it with the
most serious attention.
It is a power vested in Congress,
which, in my opinion, is absolutely indispensable ; yet there
have been, perhaps, more objections made to it than any
_ther power vested in Congress.
For my part, I will ohserve generally that, so far from being displeased with that
jealousy and extreme caution with which gentlemen consider
every power proposed to be given to this government, they
give me the utmost satisfaction.
I believe the passion for liberty is stronger in America
than in any other country in the world. Here every man
rs strongly impressed with its importance, and every breast
glows for the preservation of it. Every jealousy, not incompatible with the indispensable principles of government,
is to be commended ; but these principles must at all events
be observed.
The powers of government ought to be competent to the public satiety. This, indeed, is the primary
object of all governments.
It is the duty of gentlemen whc
form a constitution to take care that no power should be
wanting which the safety of the community requires.
The
exigeucies of the country must be. provided for, not only in
respect to common and usual cases, but tbr occasions which
do not frequently occur. If such a provision is not made,
critical occasions may arise, when there must be either a
usurpation of power, or the public safety eminently endangered ; for, besides the evils atu nding a"frequent change of
a constitution, the case may not admit of so slow a remedy.
In considering the powers that ought to be vested in any government, possible abuses ought not to be pointed out, without at the same time considering their use. No power, of
any kind or degree, can be given but what may be abused;
we have, therelore, only to consider whether any particular
power is absolutely necessary.
If it he, the power must
be given, and we must run the risk of the abuse, considering
our risk of this evil as one of the conditions of the imperfect
state of human nature, where there is no good without the
mixture of some evil. At the same time, it is undoubtedly
our duty to guard against abuses as much as possible.
In
America, we enjoy peculiar blessings; the people are distinguished by the possession of freedom in a very high degree, unmixed with those oppressions the freest countries
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in Europe suffer. But we ought to consider that in this
country, as well as in others, it is equally necessary to restrain and suppress internal commotions, and to guard against
foreign hostility.
There is, I believe, no government in the
world without a power to raise armies. In some countries
in Europe, a great force is necessary to be kept up, to guard
a.gainst those numerous armies maintained by many sovereigns there, where an army belonging to one government
alone sometimes amounts to two hundred thousand or four
hundred thousand men. Happily, we are situated at a
great distance from them, and the inconsiderable power to
the north of us is not likely soon to be very formidable.
But though our situation places us at a remote danger, it
cannot be pretended we are in no danger at all. I believe
there is no man who has written on this subject, but has
admitted that this power of raising armies is necessary in
time of war; but they do not choose to admit of it in a
time of peace.
It is to be hoped that, in time of peace,
there will not be occasion, at any time, but for a very small
number of forces; possibly, a few garrisons may be necessary to guard the frontiers, and an insurrection like that
lately in Massachusetts might require some troops. But a
time of war is the time when the power would probably
be exerted to any extent.
Let us, however, consider the
consequences of a limitation of this power to a time of war
only. One moment's consideration will show the impolicy
of it in _the most glaring manner. We certainly ought to
guard against the machinations of other countries. We
know not what designs may be entertained against us ; but
surely, when known, we ought to endeavor to counteract
their effects. Such designs may be entertained in a time
of profound peace, as well as after a declaration of war.
Now suppose, for instance, our government had received
certain intelligence that the British government had formed
a scheme to attack New York, next April, with ten thousand men; would it not be proper immediately to prepare
against it ?m and by so doing the scheme might be defeated.
But if Congress had no such power, because it was a time
of peace, the place must fall the instant it was attacked ;
and it might take years to recover what might at first have
been seasonably defended. This restriction, therefore, cannot take place with safety to the community, and the power
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must of course be left to the direction of the general government. 1 hope there will be little necessity for the exercise
of this power; and | trust that the universal resentment
and resistance of the people will meet every attempt to
abuse this or any other power. That high spirit for which
they are distinguished, I hope, will ever exist; and it
probably will as long as we have a republican form of government. Every man feels a consciousness of a personal
equality and ind_ependence. Let him look at any part of
the continent, ihe
can see no superiors. This personal independence is the surest safeguard of the public freedom.
But is it probable that our own representatives, chosen for a
limited time, can be capable of destroying themselves, their
families and fortunes, even if they have no regard to their
public duty ? When such considerations are involved, surely
it is very- unlikely that they will attempt to raise an army
against the liberties of their country.
Were we to establish
an hereditary nobility, or a set of men who were to have
exclusive privileges, then, indeed, ourjealousy might be well
grounded. But, fortunately, we have no such. The restriction contended for, of no standing army in time of peace,
forms a part of our own state Constitution.
What has been
the consequence?
In December, 1786, the Assembly
flagrantly violated it, by raising two hundred and one men,
for two years, for the defence of Davidson county, l do
not deny that the intention might have been good, and that
the Assembly really thought the situation of that part of
the country required such a defence. But this makes the
argument still stronger against the impolicy of such a restriction, since our own experience points out the danger
resulting from it; for | take it for granted, that we could
not at that time be said to be in a state of war. Dreadful
might the condition of this country be without this power.
We must trust our friends or trust our enemies.
There is
one restriction on this power, which I believe is the only
one that ought to be put upon it.
Though Congress are to have the power of raising and
supporting armies, yet they cannot appropriate money for
th:lt purpose for a longer time than two years. Now, we
will suppose that the majority of the two houses should
capable of making a bad use of this power, and should aFpropriate more money to raise an army than is necessary
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The appropriation, we have seen. cannot he constitutional for
more than two years. Within that time it might command
obedience.
But at the end of the second year from the first
choice, the whole House of Representatives must be re
chosen, and also one third of the Senate.
The people,
being inflamed with the abuse of power of the old members,
wot*ld turn them out with indignation.
Upon their return
home, they would meet the universal execrations of their
fellow-citizens.
Instead of the grateful plaudits of their
country, so dear to every feeling mind, they would be treated
with the utmost resentment and contempt;
their names
would be held in everlasting infamy; and their measures
would be instantly reprobated and changed by the new
members.
In two years, a system of tyranny certainly could
not succeed in the face of the whole people ; and the appropriation could not be with any safety for less than that
period. If it depended on an annual vote, the cousequem'e
might be, that, at a critical period, when military operations
were necessary, the troops would not know whether they
were entitled to pay or not, and col,ld not sat_lv act till
they knew that the ammal vote had passed. To r_._fusethis
power to the government, would be to invite insults atDd
attacks from other nations.
Let us not, for God's sake, be
guilty of stwh indiscretion as to trust our enetnics' mercy,
but give, as is our duty, a sufficient power to government to
protect their country, _ guarding, at the same time, against
abuses as well as we can. We well know what this country
suffered by the ravages of the British army during the war.
How could we have been saved but by an arms"? Without
that resource we should soon have felt tim miserable consequences; and this day, instead of havinz the hon,r_the
greatest any people ever enjoyed _ to choose a _,.overnment
which our reason recommends, we should have been groaning under the most intolerable tyranny that was ever fiqt.
We ought not to think these dangers are entirely over. The
British government is not friendly to us. They dread the
rising glory of America.
They tremble for the West Indies,
and their colonies to the north of us. They have counteracted us on every occasion since the peace. Instead of a
.iberal and reciprocal commerce, they have attempted to
confine us to a most narrow and ignominious one.
Their
pride is still irritated with the disappointment of their en-
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deavors to enslave us. They know that, on the record o!
history, their conduct towards us must appear in the most disgraceful light.
Let it also appear, on the record of history,
that America was equally wise and tbrtanate in peace as well
as in war. Let it be said that, with a temper and unanimity
unexampled, they corrected the vices of an imperfect government, and framed a new one on the basis of justice and
]iberty; that, though all did not concur in approving the
particular structure of this government, yet that the minorwtv
peaceably and respectfully submitted to the de,eision of the
greater number. This is a spectacle so great, that, if it
should succeed, this must be considered the greatest con.try
under heaven; for there is no instance of any such deliberate change of government in any other nation that ever
existed.
But how would it gratify the pride of our enemy
to say, "We could not conquer you, but you have ruined
yourselves. You have foolishly quarrelled about trifles. Yo,
are unfit for any government whatever.
You have separated
from us, when you were unable to govern yourselves, and
yo_J now deservedly feel all the horrors of anarchy."
I beg
txtrdoll for saying so much.
I did not intend it when I began.
But the consideration of oue of the most important
parts of the plan excited all my feelings on the subject.
I
speak without any affectation in expressing my apprehension
of foreign dangers : the belief of them is strongly impressed
on my mind. I hope, therefore, the gentlemen of the committee will excuse the warmth with which 1 have spoken.
I shall now take leave of the subject. I flatter myself that
gentlemen will see that this power is absol,tely necessary,
and must be vested somewhere; that it can be vested nowhere _ well as in the general government; and that it is
guarded by the only restriction which the nature of the thing
will admit of.
Mr. HARDIMAN desired to know, if the people were
attacked or harassed in any part of the state,_if
on the
frontiers, for instance, _ whether they must not apply to the
state legislat,re for assistance.
Mr. IREDELL replied, that he admitted that application
might be immediately made to the state legislature, and that,
,y the plan under consideration, the strength of the Union
was to be exerted to repel invasions of foreign enemies and
suppress domestic insurrections ; and that the possibility of
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an instantaneous and unexpected attack, in time of profound
peace, illustrated the danger of restricting the power of raising and supporting armies.
The rest of the 8th section read without any observation.
1st clause of the 9th section read.
Mr. J. M'DOWALL wished to hear the reasons of this
restriction.
Mr. SPAIGHT answered, that there was a contest between the Northern and Southern States; that the Southern
States, whose principal support depended oa the labor of
slaves, would not consent to the desire of the Northern
States to exclude the importation of slaves absolutely ; that
South Carolina and Georgia insisted on this clause, as they
were now in want of hands to cultivate their lands; that in
the course of twenty years they would be fully supplied;
that the trade would be abolished then, and that, in the
mean time, some tax or d,ty might be laid on.
Mr. M'DOWALL replied, that the explanation was just
such as he expected, and by no means satisfactory to him,
and that he looked upon it as a very objectionable part of
the system.
Mr. IREDELL.
Mr. Chairman, I rise to express sentiments similar to those of the gentleman from Craven. For
my part, were it practicable to put an end to the importation of slaves immediately., it would give me the greatest
pleasure ; for it certainly is a trade utterly inconsistent with
the rights of humanity, and under which great cruelties
have been exercised.
When the entire abolition of slavery
takes place, it will be an event which must be pleasing to
every generous mind, and every friend of human nature ; but
we often wish for things which are not attainable.
It was
the wish of a great majority of the Convention to put an
end to the trade immediately ; but the states of South Caroliua and Georgia would not agree to it. Consider, then,
what would be the difference between our present situation
in this respect, if we do not agree to the Constitution, and
what it will be. if we do agree to it. If we do not a_,ce
to it, do we remedy the evil ? No, sir, we do not. For if
the Constitution be. not adopted, it will be in the power of
every state to continue it forever. They may or may not
abolish it, at their discretion.
But if we adopt "h,' Constitution, the trade must cease after twenty years, if Con-
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gress declare so, whether particular states please so or not ;
surely, then, we can gain by it. This was the utmost that
could be.obtained.
I heartily wish more could have been
done. But as it is, this government is nobly distinguished
above others by that very provision. Where is there another
country in which such a restriction prevails?
We, therefore, sir, set an example of humanity, by providing for the
abolition of this inhuman traffic, though at a distant period.
I hope, therefore, that this part of the Constitution will not
be condemned because it has not stipulated for what was
impracticable to obtain.
Mr. SPAIGHT further explained the clause. That the
limitation of this trade to the term of twenty years was a
compromise between the Eastern States and the Southern
States.
South Carolina and Georgia wished to extend the
term. The Eastern States insisted on the entire abolition
of the trade. That the state of North Carolina had not
thought proper to pass any law prohibiting the importation
of slaves, and therefore its delegation in the Convention did
not think themselves authorized to contend for an immediate
prohibition of it.
Mr. IREDELL added to what he had said before, that
the states of Georgia and South Carolina had lost a great
m;.iny slaves during the war, and that they wished to supply
the loss.
Mr. GALLOWAY.
Mr. Chairman, the explanation given to this clause does not satisfy my mind. I wish to see
this abominable trade put an end to. But in case it be
thought proper to continue this abominable traffic for twenty
years, yet I do not wish to see the tax on the importation
extended to all persons whatsoever.
Our situation is different from the people to the north. We want citizens ;
they do not. Instead of laying a tax, we ought to give a
bounty to encouraee foreigners to come among us. With
respect to the abolition of slavery, it requires the utmost
consideration.
The property of the Southern States consists
principally of slaves.
If they mean to do away slavery altogether, this property will be destroyed.
I apprehend it
means to bring forward manumission.
If we must manumit our slaves, what country shall we send them to ? It is
impossible for us to be happy, if, after manumission, they
are to stay among us.
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Mr. IBEDFLL.
Mr. Chairman, the worthy gendeman,
I believe, has misunderstood this clause, which runs in the
lbUowing words: "The migration or importatiou of such
per_ns as any of the states now existing shall think proper
to admit, shall not be. prohihited by the Congress prior to
the year 1808; but a tax or duty may be imposed on such
importation, not exceeding ten dollars for each person."
Now, sir, observe that the Eastern States, who long ago
have abolished slaves, did not approve of the expression
slaves ; they therethre used another, that answered the same
purpose. The committee will observe the distinction hetween the two words m_grafion and importation.
The first
part of the clause will extend to persons who come into this
country as free people, or are brought as slaves. But the last
part extends to slaves only. The word migration refers to
free persons; but the word irapw'tation refers to slaves, beca-ase free people cannot he said to be imported.
The tax,
therefore, is only to be laid on slaves who are imported, and
noton free persons who migrate. I further beg leave to say
that the gentleman is mistaken in another thing. He seems
to say that this extends to the abolition of slavery. Is there
any thing in this Constitution which says that Congress shall
have it in their power to abolish the slavery of those slaves
who are now in the country ? Is it not the plain meaning
of it, that after twenty years they may prevent the fiJture
importation of slaves ? it does not extend to those now in
the country.
There is another circumstance to be observed.
There is no authority vested in Congress to restrain the
states, in the interval of twenty years, from doing what they
please. If they wish to prohibit such importation, they may
do so. Our next Assembly may put an entire end to the
importation of slaves.
The rest of the 9th section read without any observation.
Article 2d, section 1st.
Mr. DAVIE.
Mr. Chairman, I must express my aston
ishment at the precipitancy with which we go th,'ough this
business.
Is it not highly improper to pass over in silence
an._
has a been
ob.jectedl
to part
We ofgothis
intoConstitution
a committee which
to have
freer loudly
discussion,
am sorry to see gentlemen hurrying us through, and suppressing their objections, in order to bring them forward at
an unseasonable hour. We are assembled here to deliberate
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fi_rour own common welfare, and to decide upon a question
of infinite importance to our country. What is the cause ot
this silence and gloomy jealousy in gentlemen of the opposition ? This department has been universally objected tc
by them. The most virulent invectives, the most opprobrious epithets, and the most indecent scurrility, have been
used and applied against this part of the Constitution.
It
has been represented as incompatible with any degree of
freedom. Why, therefore, do not gentlemen offer their objections now, that we may examine their force, if they have
any?
The clause meets my entire approbltion.
I only
rise to show tile principle on which it was formed. The
rinciple is, the separation of the executive from the legistive--a
principle which pervades all free governments.
A dispute arose in the Convention concerning the re61igibility of the President.
It was the opinion of the deputation
from this state, that he should be elected tbr five or seven
years, and be afterwards ineligible. It was urged, in support of this opinion, that the return of public officers into the
common mass of the people, where they would feel the tone
they htd given to the administration of the laws, was the
best security the public had for their good behavior; that it
would operate as a limitation to his ambition, at the same
•.ime that it rendered him more independent; that when
3nee in possession 0f that office, he would move heaven and
earth to secure his re61ection, and perhaps become the cringing dependant of influential men; that our opinion was
supported by some experience of the effects of this principle
in several of the states. A large and very respectable ma.iority were of the contrary opinion. It was said that such
an exclusion would be improper for many reasons; that if
an enlightened, upright man had discharged the duties of
the office ably and faithfully, it would be depriving the people of the benefit of his ability and experience, though they
highly approved of him ; that it would render the President
less ardent in his endeavors to acquire the esteem and approbation of his country, if he knew that he would be absolutely excluded after a given period; and that it would be
depriving a man of singular merit e_'en of the rights of citi
zenship.
It was also said, that the day might come, when
the confidence of America would be put in one man, and
that it might be dangerous to exclude such a man from the
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service of his country.
It was urged, likewise, that no undue influence could take place ill his election; that, as he
was to be elected on the same day throughout the United
States, no man could say to himself, I am to be the man.
Under these considerations, a large, respectable majority
voted for it as it now stands. With respect to the unity of
the executive, the superior energy and secrecy wherewith
one person can act, was one of the principles on which the
Convention went. But a more predominant principle was,
the more obvious responsibility of one person. It was observed that, if there we,'e a plurality of persons, and a crime
should be committed, when their conduct caale to be examined, it would be impossible to fix tile fact on any one of
them, but that the public were never at a loss when there
was but one man. For these reasons, a great majority concurred in the unity, and re61igibility also, of the executive.
I thought proper to show the spirit of the deputation fi'om
this state.
However, I heartily concur in it as it now stands,
and the mode of his election precludes every possibility of
corru p_.ionor improper influence of any kind.
Mr. JOSEPH
FAYLOR
thought it improper to object
on every trivial case; that this clause had been argued on in
some degree betbre, and that it would be a useless waste
of time to dwell any longer upon it; that if they had the
power of amending the Constitution, every part need not
be discussed, as some were not objectionable;
and that,
tbr his own part, he would object when any essential defect
came belbre the house.
2d, 3d, and 4th clauses read.
Mr. J. TAYLOR
objected to the power of Congress to
determine the time of choosing the electors, and to determine the time of electing the President, and urged that it
was improper to have the election on the same day throught_ut the United States; that Congress, not satisfied with
their power over the time, place, and manner of elections of
representatives, and over the time and manner of elections
,_f senators, and their power of raising an army, wished likewise to control the election of the electors of the President ;
that by their army, and the election being on the same day
iu all the states, they might compel the electors 5o vote as
they please.
Mr SPAIGHT answered, that the time of choosing the
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electors was to be determined by Congress, for the sake of
regularity and uniformity; that, if the states were to determine it, one might appoint it at one day, and another at
another, &c. ; and that the election being on the same day
in all the states, would prevent a combination between the
electors.
Mr. IRKDELL.
Mr. Chairman, it gives me great astonishment to hear this objection, because I thought this to be
a most excellent clause. Nothing is more necessary than to
prevent every danger of influence. Had the time of election
been different in different states, the electors chosen in one
state might have gone from state to state, and conferred
with the other electors, and the election might have been
thus carried on under undue influence. But by this provision, the electors must meet in the different states on the
same day, and cannot confer together. They may not even
know who are the electors in the other states. There can
be, therefore, no kind of combination.
It is probable that
the man who is the object of the choice of thirteen different
states, the electors in each voting unconnectedly with the
rest, must be a person who possesses, in a high degree, the
confidence and respect of his country.
Gov. JOHNSTON expressed doubts with respect to the
persons by whom the electors were to be appointed. Some,
he said, were of opinion that the people at large were to
choose them, and others thought the state le_slatures were
to appoint them.
Mr. IREDELL was of opinion that it could not be .done
with propriety by the state legislatures, because, as they
were to direct the manner of appointing, a law would look
very awkward, which should say, "They gave the power of
such appointments to themselves."
Mr. MACLAINE
thought the state legislatures might
direct the electors to be chosen in what manner they thought
rope r, and they might direct it to be done by the people at
rge.

Mr. DAVIE was of opinion, that it was left to the wisdom
of the legislatures to direct their election in whatever manner
they thought proper.
Mr. TAYLOR still thought the power improper with respect to the time of choosing the electors. This power appeared to him to belong properly to the state legislatures_
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nor could he see any purpose it could answer but that of an
augmentation of the congressional powers, which, he said,
were too great already ; that by this power they might prolong the elections to seven years, and that, though this would
be in direct opposition to another part of" the Constitution,
sophistry would enable them to reconcile them.
Mr. SPAIGHT replied, that he was surprised that the
gentleman objected to the power of Congress to determine
the time of choosing the electors, and not to that of fixing
the day of the election of the President ; that the power in
the one case could not possibly answer the purpose of uniformity without having it in the other; that the power, in
both cases, could be exercised properly only by one general
superintending power; that, if Congress had not this power,
there would be no uniformity at all, and that a great deal of
time would be taken up in order to agree upon the time.
r

Mo_vx_,

July 9.8, 1788.

The 2d section of the 2d article read.
Mr. IREDELL.
Mr. Chairman, this part of the Con
stitution has been much objected to. The office of superintending the execution of the laws of the Union is an office
of the utmost importance.
It is of the greatest consequence
to the happiness of the people of America, that the person to
whom this great trust is delegated should be worthy of it.
It would require a man of abilities and experience ; it would
also require a man who possessed, in a high degree, the confidence of his country.
This being the case, it would be a
great defect, in forming a constitution for the United States,
if it was so constructed that, by any accident, an improper
person could have a chance to obtain that office. The committee will recollect that the President is to be elected by
electors appointed by each state, according to the number of
senators and representatives to which the state may be entitled in the Congress; that they are to meet on the same
day throughout the states, and vole by ballot for two persons,
one of whom shall not be. an inhabitant of the same state with
themselves.
These votes are afterwards to be transmitted,
under seal, to the seat of the general government.
The person who has the greatest number of votes, if it be a majority
of the whole, will be the President.
If more than one have
a majority, and equal votes, the House of Representatives
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are to choose one of them, If none have a majority of votes.
then the House of Representatives are to choose which of th,_
rsons they think proper, out of the five highest on the list.
e person having the next greatest number of votes is to
be the Vice-President, unless two or more should have equal
rotes, in which case the Senate is to choose one of them tbr
Vice-President.
If I recollect right, these are the princip,iI
characteristics.
Thus, sir, two men will be iti office at the
same time ; the President, who possesses, in the highest degree, the confidence of his country, and the Vice-President,
who is thought to be the next person in the Union most fit
to perform this trust. Here, sir, every contingency is provided for. No faction or combination can bring about the
election.
It is probable that the choice will always fall upon
a man of experienced abilities and fidelity. In all human
probability, no better mode of election could have been
devised.
The rest of the 1st section read without any observations.
2d section read.
Mr. IREDELL.
Mr. Chairman, I was in hopes theft
some other gentleman would have spoken to this clause.
It conveys very important powers, and ought not to be
passed b)'. I beg leave, in as few words as possible, to speak
my sentnnents upon it. I believe most of the governors of
the different states have powers similar to those of the President. In almost every country, the executive has the command of the military forces. From the nature of the thing, the
command of armies ought to be delegated to one person only.
The secrecy, despatch, and decision, which are necessary in
milit_ry operations, can only be expected from one person.
The President, theretbre, is to command the military forces
of the United States, and this power I thiilk a proper one;
at the same time it will be found to be sufficiently guarded.
A very material difference may be observed between this
power, and the authority of the king of Great Britain under
similar circumstances. The king of Great Britain is not
only the commander-in-chief of the land and naval forces,
but has power, in time of war, to raise fleet_,_and armies.
He has also authority to declare war. The President has
not the power of declaring war by his own authority, nor
that _f raising fleets and armies. These powers are vested
in othc= hands. The power of declaring war is expressly
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given to Congress, that is, to the two branches of the legislature --the Senate, composed of representatives of the state
legislatures, the House of Representatives, deputed by the
people at large.
They have also expressly delegated to
them the po,_ers of raising and supporting armies, and oi
providing and maintaining a navy.
With regard to the militia, it must be observed, that though
he has the command of them when called into the actual
service of the United States, yet he has not the power of
calling them out. The power of calling them out is vested
in Congress, for the purpose of executing the laws of the
Union.
When the militia are called out for any purpose,
some person must command them; and who so proper as
that person who has the best evidence of his possessing the
general confidence of the people? I trust, therefore, that
the power of commanding the militia, when called forth into
the. actual service of the United States, will not be objected to.
The next part, which says "that he may require the opinion in writing of the principal officers," is, in some degree,
substituted for a council. He is only to consult them if he
thinks proper. Their opinion is to be given him in writing.
By this means he will be aided by their intelligence ; and
the necessity of their opinions being in writing, will render
them more cautious in giving them, and make them responsible should they give advice manifestly improper.
This
does not diminish the responsibility of the President hiaiself.
They might otherwise have colluded, and opinions have
been given too much under his influence.
It has been the opinion of many gentlemen, that the President should have a council. This opinion, probably, has
been derived from the example in England.
h would be
very proper for every gentleman to consider attentively
whether that example ought to be imitated by us. Although
it be a respectable example, yet, in my opinion, very satisfactory reasons can be assigned for a departure from it in
this C_onstitution.
It was very difficult, Immediately on our separation from
Great Britain, to disengage ourselves entirely from ideas of
government we had been used to. We had been accustomed
to a council under the old government, and took it for
granted we ought to have one under the new. But ex-
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amples ought not to be implicitly followed ; and the reasons
which prevail in Great Britain for a council do not apply
equally to us. In that country, the executive authority is
vested in a ma_strate who holds it by birthright.
He has
great powers and prerogatives, and it is a constitutional
m._xim, that he can do no wrong. We have experienced
that he can do wrong, yet no man can say so in his own
country.
There are no courts to try him for any high
crimes; nor is there any constitutional method of depriving
him of his throne.
If he loses it, it must be by a general
resistance of his people, contrary to forms of law, as at the
revolution which took place about a hundred years ago. It
is, therefore, of the utmost moment in that country, that
whoever is the instrument of any act of government should
be personally responsible for it, since tile king is not ; and,
for the saam reason, that no act of government should be
exercised but by the instramentality of some person who can
be accouutable for it. Every thing, therefore, that the king
does, must be by some advice, and the adviser of course
answerable.
Under our Constitution we are much happier.
No m:m has an authority to injure another with impunity.
No m_m is better lhan his fellow-citizens, nor can pretend to
any superiority over the meanest man in the country.
If the
President does a single act by which the people are prejudiced, he is punishable himself, and no other ma.i merely
to screen him. If he commits any misdemeanor in office, he
is impeachable, removable from office, and incapacitated to
hold auy office of honor, trust, or profit. If he commits any
crime, he is punishable by the laws of his co, retry, and in
capital cases may be deprived of his life. This being the
case, there is not the same reason here for having a council
which exists in England.
It is, however, much to be desired,
that a man who has such extensive and important business
to perform should have the means of some assistance to
enable him to discharge his arduous employment.
The
advice of the principal executive officers, which he can at all
times command, will, in my opinion, answer this valuable
purpose.
He can at no time want advice, if he desires it,
as the principal officers will always be on the spot. Those
officers, from their abilities and experience, will probably be
able to give as good, if not better, advice than any counsellors would do ; and the solemnity of the advice in writing,
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which must be preserved, would be a great check upon
them.
Besides these considerations, it was difficult for the Convenrion to prepare a council that would be unexceptionable.
That jealousy which naturally exists between the diffi.rent
states enhanced this difficulty.
If a few counsellors were
to be chosen from the Northern, Southern, or Middle States,
or t_om a few states only, undue preference might be given
to those particular states from which they should come. If,
to avoid this" difficulty, one counsellor should be sent from
each state, this would require great expense, which is a
consideration, at this time, of much moment, especially as it
is probable that, by the method proposed, the President
may be equally well advised without ally expense at all.
We ought also to consider that, had he a council by whose
advice he was bound to act, his responsibility, in all such
cases, must be destro_'ed.
You surely would not oblige him
to follow their advice, and punish him for obeying it. If
called upon on any occasion of dislike, it would be natural
for him to say, "You know my council are men of integrity
and ability: I could not act against their opinions, though
I coni_ss my own was contrary to theirs."
This, sir, would
be pernicious.
In such a situation, he might easily combine
with his council, and it might be impossible to fix a fact
upon him. It would be difficult often to know whether the
President or counsellors were most to blame. A thousand
plausible excuses might be made, which would escape detection.
But the method proposed in the Constitution
creates no such embarrassment.
It is plain and open.
And the President will personally have the credit of good,
or the censure of bad measures; since, though he may ask
advice, he is to use his own .judgment in following or rejecting it. For all these reasons, I am clearly of opinion that
the clause is better as it stands than if the President were
to h_ve a cou,cil.
I think ever)' good that can be derived
from the institution of a council may be expected fi'om the
advice of these officers, without its being liable to the disadvantages to which, it appears to me, the institution of a
council would be.
Another power that he has is to grant pardons, except in
cases of impeachment.
I believe it is the sense of a great
part of America, that this power should be exercised by th,;ir
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governors.
It is in several states on the same footing
that it is here. It is the genius of a republican government
that the laws should be rigidly executed, without the influence of favor or ill-will--that,
when a man commits a
crime, however powerful he or his friends may be, yet he
should be pu,ished for it; and, on the other hand, though
he should be universally hated by his country, his real guilt
alone, as to the particular charge, is to operate against him.
This strict and scrupulous observance of justice is proper in
all governments;
but it is particularly indispensable in a
republican one, because, in st_ch a government, the law is
superior to every man, and no man is superior to another.
But, though this general principle be unquestionable, surely
there is no gentleman in the committee who is not aware
that there ought to be exceptions to it; because there may
he many instances where, though a man offends agaiust the
letter of the law, yet peculiar circumstances in his case may
entitle him to mercy. It is impossible for any general law
to foresee and provide for all possible cases that may arise;
and therefore an inflexible adherence to it, in every instance,
might fi'equently be the cause of very .great i,justice.
For
this reason, such a power ought to exist somewhere; and
where could it be more properly vested, than in a man who
had received such strong proofs of his possessing the highest
confidence of the people ? This power, however, only refers
to offences against the United States, and not against
particular states.
Another reason for the President possessing this authority, is this : it is often necessary to convict
a man by means of his accomplices.
We have sufficient
experience of that in this country.
A criminal would often
go unpunished, were not this method to be pursued against
ira. In my opinion, till an accomplice's own danger is
removed, his evidence ought to be regarded with great
diffidence. If, in civil causes of property, a witness must
be entirely disinterested, how much more proper is it he
should be so in cases of life and death!
This power is
naturally vested in the President, because it is his duty to
watch over the public safety; and as that may frequently
require the evidence of accomplices to bring great offenders
to justice, he ought to be intrusted with the most effectual
means of procuring it.
I beg leave further to observe, that, for another reason, 1
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think there is a propriety in leaving this power to the general
discretion of the executive magistrate, rather than to fetter
it in any manner which has been proposed.
It may happen
that many men, upon plausible pretences, may be seduced
into very dangerous measures against their country.
They
may aim, by an insurrection, to redress imaginary grievances,
at the same time believing, upon false suggestions, that their
exertions are necessary to save their country from destruction. Upon cool reflection, however, they possibly are convinced of their error, and clearly see through the treachery
and villany of their leaders.
In this situation, if the President possessed the power of pardoning, they probably would
throw themselves on the equity of the government, and the
whole body be peaceably broken up. Thus, at a critical
moment, the President might, perhaps, prevent a civil war.
But if there was no authority to pardon, in that delicate.
exigency, what would be tile consequence?
The principle
of self-preservation would prevent their parting.
Would it
not be natural for them to say, "We shall be punished if we
disband. Were we sure of mercy, we would peaceably part.
But we know not that there is any chance of this.
We
may as well meet one kind of death as another.
We may
as well die ill the field as at the gallows."
I therefore submit to the committee if this power be not highly necessary
for such a purpose.
We have seen a happy instance of the good effect of such
an exercise of mere)" in the state of Massachusetts, where,
very lately, there was so formidable an insurrection.
I believe a great majority of the insurgents were drawn into it
by false artifices. They at length saw their error, and were
willing to disband. Government, by a wise exercise of lenity, after having shown its power, generally granted a pardon ;
aud the whole party were dispersed. There is now as much
peace in that country as in any state in the Union.
A particular instance which occurs to me shows the utility
of this power very strongly.
Suppose we were involved in
war. It would be then nece_ary to know the designs of
the enemy.
This kind of knowledge cannot always be procured but by means of spies _ a set of wretches whom all
nations despise, but whom all employ ; and, as they would
assuredly be used against us, a principle of self-defence
would urge and justify the use of them on our part. Sup-
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pose, therefore, the President could prevail upon a man of
some importance to go over to the enemy, ilJ order to give him
secret information of his measures.
He goes off privately
to the enemy. He feigns resentment against his country
for some ill usage, either real or pretended, and is received,
possibly, into favor and confidence. The people would not
know the purpose for which he was employed.
In the mean
time, he secretly informs the President of the enemy's designs, and by this means, perhaps, those designs are counteracted, and the country saved from destruction. After his
business is executed, he returns into his own country,
where the people, not knowing he had rendered them any
service, are naturally exasperated against him for his suposed treason.
I would ask any gentleman whether the
resident ought not to have the power of pardoning this
man. Suppose the concurrence of the Senate, or any other
body, was necessary; would this olmoxious person be properly safe ? We know in every country there is a strong
prejudice against the executive authority.
If a prejudice of
this kind, on sut.h an occasion, prevailed against the President, the President might be. suspected of be.ing influenced
by corrupt motives, and the application in favor of this man
be rejected.
Such a thing might very possibly happen when
the prejudices of party were strong; and therefore no man,
so clearly entitled as in the case I have supposed, ought to
have his life exposed to so hazardous a contingency.
The power of impeachment is given by this Constitution,
to bring great offenders to punishment.
It is calculated to
bring them to punishment for crime which it is not easy to
describe, but which every one must be convinced is a high
crime and misdemeanor against the government.
This
power is lodged in those who represent the great body of
the people, because the occasion for its exercise will arise
from acts of great injury to the community, and the objects
of it may be such as cannot be easily reached by an ordinary tribunal. The trial belon_ to the Senate, lest an iuferior
tribunal should be too much awed by so powerful an accuser.
After trial thus solemnly conducted, it is not probable that
it would happen once in a thousand times, that a man actually convicted would be entitled to mer¢.y; and if the President had the power of" pardoning in such a case, this great
check upon high officers of state would lost much of its in-
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fluence.
It seems, therefore, properthat the general power
of pardoning should be abridged in this particular instance.
The punishment annexed to this conviction on impeachment
can only be removal fi'om office, and disqualification to hold
any place of honor, trust, or profit. But the person convicted is fiJrther liable to a trial at common law, and may receive
such common-law punishment as belongs to a description of
such offences, if it be punishable by that law. I hope, for
the reasons I have stated, that the whole of this clause will
be approved by the committee.
The regulations altogether,
in my opinion, are as wisely contrived as they could be. It
is impossible for imperfect beings to form a perfect system.
If" the present one may be productive of possible inconveniences, we are not to reject it for that reason, but inquire
whether any other system could be devised which would be
attended with fewer inconveniences, in proportion to the
advantages resulting.
But we ought to be exceedingly attentive in examining, and still more cautious in deciding, lest
we should condemn what may be worthy of applause, or
approve of what may be exceptionable.
I hope that, in the
explanation of this clause, I have not improperly taken up
the time of the committee.
Mr. MILLER acknowledged that the explatlation of this
rlause by the member fi'om Edenton had obviated some objections which he had to it; but still lie could not entirely
approve of it. He could not see the necessity of vesting
this power in the President.
He thought that l_is influence
would be too great in the country, and particularly over the
military, by being the commander-in-chief of the army, navy,
and militia.
He thought he could too easily abuse such extensive powers, and was of opinion that Congress ought to
have power to direct the motions of the army.
He considered it as a defect in the Constitution, that it was not expressly provided that Congress should have the direction of
the motions of the army.
Mr. SPAIGHT
answered, that it was true that the command of the army and navy was given to the President;
hut that Congress, who had the power of raising armies,
could certainly prevent any abuse of that authority in the
President--that
they alone had the means of supporting
armies, a,ld that the President was impeachable if be in any
manner,abused his trust.
He was surprised that any objec-
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tion should be made to giving the command of the army to
one man; that it was well known that the direction of an
army could not be properly exercised by a numerous body
of men; that Congress had, in the last war, given the exclusive command of the army to the commander-in-chief,
and that if they had not done so, perhaps the independence
of America would not have been established.
Mr. PORTER.
Mr. Chairman, there is a power vested
in the Senate and President to make treaties, which shall t_
the supreme law of the land. Which among us can call
them to account ? I always thought that there could be no
proper exercise of power without the suffrage of the people ;
yet the House of Representatives has no power to intermeddle with treaties.
The President and seven senators, as
nearly as I can remember, can make a treaty which will be
of great advantage to the Northern $_tates, and equal injury
to the Southern States.
They might give up the rivers and
territory of the Southern Suites.
Yet, in the preamble of
the Constitution, they say all the people ha;'e done it. I
should be glad to know what power there is of calling the
President and Senate to account.
Mr. SPAIGHT
answered that, under the Confederation,
two thirds of the states might make treaties; that, if the
•senators from all the states attended when a treaty was
about to be made, two thirds of the states would have a
voice in its formation.
He added, that he would be glad to
ask the gentleman what mode there was of calling the present Congress to account.
Mr. PORTER
repeated his objection.
He hoped that
entlemen would not impose on the house; that the Presient could make treaties with two thirds of the senate:
that the President, in that case, voted rather in a legislative
than in an executive capacity, which he thought impolitic.
Gov. JOHNSTON.
Mr. Chairman, in my opinion, if
there be any difference between this Constitution and the
Confederation, with respect to treaties, the Constitution is
more safe than the Confederation.
We know that two
members from each state have a right, by tbe Confederation,
to give the vote of that state, and two thirds of the states
have a right also to make treaties.
By this Constitution,
'wo thirds of the senators cannot make treaties without the
concurrence of the President.
Here is, then, an additional
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guard.
The calculation that seven or eight senators, with
the Preside,t, can make treaties, is totally erroneous. Fourteen is a quorum; two thirds of which are ten. It is upo,
the improbable supposition that they will not attend, that
the objection is founded that ten men, with the President,
can make treaties.
Can it be reasonably supposed that
they will not attend when the most important business is
agitated mwhen the interests of their respective states are
most immediately affected ?
Mr. MACLAINE observed, that the gentleman was out
of order with his objectio,l -- that the)' had not yet come to
tile clause which enables the Senate and President to make
treaties.
The 2d clause of the 2d section read.
Mr. SPENCER.
Mr. Chairman, I rise to declare my
disapprobation of this,, likewise.
It is an essential article in
otlr Constitution, that the legislative, the executive, and the
supreme judicial powers, of government, ought to be forever
separate a,d distinct from each other. The Senate, in the
proposed government of the United States, are possessed
of the legislative authority in conjunction with the House
of Representatives.
They are likewise possessed of the sole
power of trying all impeachments,
which, not being restrained to the officers of the United States, may be intended to include all the officers of the several states in
the Union.
And by this clause they possess the chief of
the executive power; they are, in effect, 1o form treaties,
which are to be the law of the land ; and the)" have obviously, in fffect,
the appointment of all the officers of the
United States.
The President may nominate, but they
have a negative upon his ,omination, till he has exhauswd
the number of those he wishes to be appointed.
He will
b_,_obliged, finally, to acquiesce in the appointment of those
whom the Senate shall nonfinate, or else no apl_ointmelJt
will take place.
Hence it is easy to perceive that the President, in order to do any business, or to answer any purl_ose
in this department of his office, and to keep himself out of
i:erpetual hot water, will be under a necessity to form a
_'onnection with that powerful body, and be contented to
t_ut himself at the head of the leading members who compose it. I do not expect, at this day, that the oudine _md
organization of this proposed government will be materially
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altered. But I cannot but be of opinion that the government would have been infinitely better and more secure, if
the President had been provided with a standing council,
composed of one member from each of the states, the duration of whose office might have been the same as that of
the President's office, or for any other period that might
have been thought more proper; for it can hardly be supposed, if two senators can be sent from each state, who are
fit to give counsel to the President, that one such cannot
be tbund in each state qualified for that purpose. Upon this
plan, one half the expense of the Senate, as a standing
council to the President in the recess of Congress, would
evidently be saved; each state would have equal weight i,
this council, as it has now in the Senate.
And what renders this plan tile more eligible is, that two very important consequences would result from it, which cannot result from the
present plan. The first is, that the whole executive department, being separate and distinct from that of the legislative and judicial, would be amenable to the .justice of the
land: the President and his council, or either or any of
them, might be impeached, tried, and condemned, for any
misdemeanor in office. Whereas, on the present plan proposed, the Senate, who are to advise the President, and
who, in effect, are possessed of the chief executive powers,
let their conduct be what it will, are not amenable to the
public justice of their country: if they may be impeached,
there is no tribunal invested with jurisdiction to try them.
It is true that the proposed Constitution provides that, when
the President is tried, the chief justice shall preside. But
I take this to be very little more than a farce. What can
the Senate try him for ? For doing that which they have
advised him to do, and which, without their advice, he would
not have done.
Except what he may do in a military capacitywhen, I presume, he will be entitled to be tried by
a court martial of general officers -- he can do nothing in the
executive department without the advice of the Senate, unless it be to grant pardons, and adjourn the two Houses of
Congress to some day to which they cannot agree to adjourn
themselves _ probably to some term that may be convenient to the leading members of the Senate.
I cannot conceive, therefi_re, that the President can ever
he tried by the Senate with any effect, or to any purpose
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t;_rany misdemeanor in his office, unless it should extend
to high treason, or unless they should wish to fix the odium
of any measure on him, in order to exculpate themselves ;
the latter of which I cannot suppose will ever happen.
Another important consequence of the plan I wish had
takea place is that, the office of the President being thereby
uncomweted with that of the legislative, as well as the
judicial, he would have that independence which is necessary
to form the intended check upon the acts passed b_ the legislature before they obtain the sanction of laws. l:iut, on the
present plan, from the necessary connection of the President's office with that of the Selmte, I have little ground to
hope that his firmness will ion__ prevail against the overlmaring power and influence o_' the. Senate, so far as to
answer the purpose of any considerable check upon the acts
the)' may think proper to pass in conjunction with the
H_use of Representatives;
for he will soon find that, unless he inclines to compound with them, they can easily
hiuder and control him in the principal articles of his office.
But, if nothing else could be. said in favor of tile plan of a
stauding council to the President, independent of tile Senate, the dividing the power of the latter would be sufficient
to recommend it; it being of the utmost importance towards the security of the. government,• and the liberties of
the citizens under it. For I think it must be obvious to
every u,preiudiced mind, that the combinin_ in the Senate
the power of legislation, with a controlling share in the appointment of all the officers of the United States, (except
those chosen by the people,) and the power of trying all
imp+mchments that may be found against such officers, invests the Senate at once with such an enormity of power,
aad with such an overbearing and uncontrollable influeace,
as is incompatible with every idea of safety to the liberties
uf a free country, and is calculated to swallow up all other
powt-rs, and to render that body a despotic aristocracy.
Mr. PORTER
recommended the most serious consideration when they were about to give away power; that they
were not only about to give away power to legislate or make
laws of a supreme nature, and to make treaties, which might
sacrifice the most valuable interests of the community, but
to give a power to the general government to drag the inhabitants to any part of the world as long as they pleased ;
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that they ought not to put it in the power of any man, or
any set of men, to do so; and that the representation was
defective, being not a substamial, immediate representation.
He observed that, as treaties were the st]preme law of the
land, the House of Representatives on_ht to have a vote in
making tllem, as well as in passing th_._il.
Mr. J. M'DOWALL.
Mr. Chairman: permit me, sir,
to make a few observations, to show how improper it is to
place so much power in so t;ew men, without any responsihility whatever.
Let us consider what number of them is
necess,_ry to transact the most important business. Two
thirds of the members present, with the President, can make
a treaty.
Fourteen of them are a quorum, two thirds of
which are ten. These ten may make treaties and alliances.
They may involve us in any difficulties, and dispose of us in
any manner, they please. Nay, eight is a maiority of a
quorum, and can do every thing but make treaties.
How
unsafe are we, when we have no power of bringing those to
an account ! It is absurd to try them before their own body.
Our lives and property are in the hands of eizht or nine men.
Will these gentlemen intrust their rights in this manner ?
Mr. DAVIE.
Mr. Chairman, although treaties are mere
conventional acts between the conlracting parties, yet, by
the law of nations, they are the supreme law of the land to
their respective citizens or subjects.
All civilized nations
have concurred in considerin_ them as paramount to an
ordinary act of legislation.
This concurrence is founded on
the reciprocal convenience and solid advantages arising from
it. A due observance of treaties makes nations more friendly
to each other, and is the only means of rendering less fi'equent those mutual hostilities which tend to depopulate and
r,fin contending nations. It extends and facilitates that
commercial intercourse, which, tbunded on the universal
protection of private property, has, in a measure, made the
world one nation.
The power of making treaties has, in all countries and
_.overnments, been placed ih the executive departments.
Fhis has not only been grounded on the necessity and reason
arising from that degree of secrecy, design, and despatch,
which is always necessary in negotiations between nations,
but to prevent their being impeded, or carried into effect,
by the violence, animosity, and heat of parties, which too
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often infect numerous bodies. Both of these reasons preponderated in the foundation of this part of the system.
It
Is true, sir, that the late treaty between the U.ited States
and Great Britain has not, i. some of the st,ires, been held
as tile supreme law of the laud. Even in this state, an act
of Assembly passed to declare its validity.
But .o doubt
that treaty was the supreme law of the land witho.t the
sanction of the Assembly; because, by the Co.federation,
Co.gress had power to make treaties. It was one of those
origi.al rights of sovereignty which were vested ill them;
and it was not the deficiency of constitutional authority in
Congress to make treaties that prod,ted the necessity of a
law to declare their validity ; but it was owing to the entire
imbc'cility of the Co.federation.
On the principle of the propriety of vesting this power in
the executive department, it would seem that the whole
power of maki.g treaties ought to be left to the President,
who, bein_ elected by the people of the United States at
large, will-have their general interest at heart. But that
jealousy of executive power which has shown itself so
strougly in all the American governments, would not admit
this improvement.
Interest, sir, has a most powerful influence over the human mind, and is the basis on which all the
transactions of mauki.d are built. It was menti_>ned before
that the extreme jealousy of the little states, and between
the commercial states and the non-importing states, produced the necessity of giving an equality of suffi'age to the
Senate.
The same causes made it indispensable to give to
the senators, as representatives of states, the power of
making, or rather ratifying, treaties.
Although it militates
_zainst every idea of.just proportion that the little s_ate of
R-bode Island should have the same suffrage with Virginia,
or the great commonwealth of Massachusetts, yet the small
_tates would not consent to confederate without an equal
voice in the formation of treaties. Without the equality,
they apprehended that their interest would be neglected or
sacrificed in negotiationS. This difficulty could not be got
over. It arose from the unalterable nature of things. Fvery
man was convinced of the inflexibility of the little states in
this point. It therefore became necessary to give them an
absolute equality in making treaties.
The learned gentleman on my right, (Mr. Spencer,) alte,"
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saving that this was an enormous power, and that blending
,he d_fferent branches of government was dangerous, said,
that such accumulated powers were inadmissible, and contrary to all the maxims of writers. It is true, the great
Montesquieu, and several other writers, have laid it down as
a maxim not to be departed from, that the legislative, executive, and judicial powers should be separate and distinct.
But the idea that these gentlemen had in view has been
misconceived or misrepresented.
An absolute and complete
separation is not meant by them. It is impossible to form a
government upon these principles.
Those states who had
made an absolute separation of these three powers their
leading principle, have been obliged to depart from it. It is
a principle, in fact, which is not to be found in any of the
state governments.
In the government of New York, the
executive and judiciary have a negative similar to that of the
President of the United States.
This is a junction of all
the three powers, and has been attended with the most
happy effects. In this state, and most of the others, the
executive and judicial powers are dependent on the legislature.
Has not the legislature of this state the power of
appointing the judges ? Is it not in their power also to fix
their compensation ? What independence can there be in
persons who are obliged to be obsequious and cringing for
their office, and salary ? Are not our judges dependent on
the legislature for every morsel they eat ? It is not difficult
to discern what effect this may have on human nature.
The
meaning of this maxim ! take to be this--that
tile whole
iezislative, executive, and judicial powers should not be exclusively blended in any one particular instance.
The Senate
try impeachments.
This is their only judicial cognizance.
As to the ordinary ot!iects of a judiciary m such as the decision of controversies, the trial of criminals, &c. m the judiciary
is perfectly separate and distinct from the legislative and executive branches.
The House of Lords, in England, have
great judicial powers; yet this is not considered as a blemish
in their constitution.
Why ? Because they have not the
whole legislative power. Montesquieu, at the same time
that he laid down this maxim, was writing in praise of the
British government.
At the very time he recommended this
distineti6n of powers, he passed the highest eulogium on a
constitution wherein they were all partially blended.
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that the meaning of the maxim, as laid down by him and
other writers, must be., that these three branches must
not be entirely blended in one body. And this system
before you comes up to the maxim more completely than
the favorite government of Montesquieu.
The gentleman
from Anson has said that the Senate destroys the independence of the President, because they must confirm the
nomination of officers. The necessity of their interfering in
the appointment of officers resulted from the same reason
which produced the equality of suffrage.
In other countries,
tile executive or chief magistrate, alone, nominates and
appoints officers. The small states would not agree that
the House of Representatives
should have a voice in the
appointment to offices; and the extreme jealousy of all the
states would not give it to the President alone. In my
opinion, it is more proper as it is than it would be in either
of. those cases. The interest of each state will be equally
attended to in appointments, and the choice will be more
judicious by the junction of the Senate to the President.
Except in the appointments of officers, and making of treaties, he is not joined with them in any instance.
He is perfectly independent of them in his election.
It is impossible
for human ingenuity to devise any mode of election better
calculated to exclude undue influence.
He is chosen by the
electors appointed by the people. He is elected on the
same day in every state, so that there can be no possible combination between the electors.
The affections of the people can be the only influence to procure his election.
If he
makes a judicious nomination, is it to be presumed that the
Senate will not concur in it ? Is it to be supposed the legislatures will choose the most depraved men in the states to
represent them in Congress ? Should he nominate unworthy
characters, can it be reasonably concluded that they will
confirm it ? He then says that the senators will haxe influence to get themselves re61ected; nay, that they will be
perpetual|y elected.
I have very little apprehension on this ground.
I take it
for granted that the man who is once a senator will very
probably be out for the next six years.
Legislative influence changes.
Other per_ns rise, who have particular connectious fo advance them to office. If the senators stay six
)'ears out of the state governments, their influence will be
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greatly diminished. It will be impossible for the most influential character to get himself reelected after being out of
the country so long. There will be an entire change in si._
years. Such futile objections, 1 fear, proceed from an aver
slon to any general system.
The same learned gentleman
says that it would be better, were a council, consisting of
one from every state, substituted to the Senate.
Another
_lentleman has objected to the smallness of this number.
his shows the impossibility of satisfying all men's minds.
I beg this committee to place these two objections together,
and see their glaring inconsistency.
If there were thirteen
counsellors, in the manner he proposes, it would destroy the
responsibility of the President.
He must have acted also
with a majority of them. A majority of them is seven,
which would be a quorum.
A majority of these would be
four, and every act to which the concurrence of the Senate
and the President is necessary could be decided by these
four. Nay, less than a ma.iority--even one m would suffice
to enable them to do the most important acts. This, sir,
would be the effect of this council. The dearest interests cff
the commulfity would be trusted to two men. Had this been
the case, the loudest clamors would have been raised, with
justice, against the Constitution, and these gentlemen would
have loaded their own proposition with the most virulent
abuse.
On a due consideration of this clause, it appears that this
power could not have been Iodg.ed as safely, any where else
as where it is. The honorable gentleman (Mr. M'Dowall)
has spoken of a consolidation in this governmer t. That is
a very strange inconsistency, when he points out, at the sam_
time, the necessity of lodging the power of making treaties
with the representatives, where the idea of a consolidation
can alone exist; and when he objects to placing it in the"
Senate, where the federal principle is completely preserved.
As the Senate represents the sovereignty of the states,
whatever might affect the states in their "political capacity
ought to be left to them. This is the certain means of preventing a consolidation.
How extremely absurd is it to call
that disposition of power a consolidation of the states, which
must to all eternity prevent it!
I have only to add the
principle upon which the General Convention went _ that
the power of making treaties could nowhere be so safely
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lodged as in the President and Senate; and the extreme
jealousy subsistin_ between some of the states would not
admit of it elsewhere.
If any man will examine the )peralion of that jealousy, in his own breast, as a citizen of North
Carolina, he will soon feel the inflexii_ility that results from
it, and perhaps be induced to acknowledge
the propriety
of this arrangement.
Mr. M'DOWALL
declared, that he was of the same opinion as before, and that he believed the observations which
the gentleman had made, on the apparent inconsistency of
his remarks, would have very little weight with the committee ; that giving such extensive powers to so few men in
the Senate was extremely dangerous ; and that he was not
the more reconciled to it from its being brought about by
the inflexibility of the small, pitiful states to the north.
He
supposed that eight members in the Senate from those states,
w,ith the President, might do the most important acts.
Mr. SPAIGHT.
Mr. Chairman, the gentleman objects
to the smallness of the number, and to their want of responsibility.
He argues as if the senators were never to attend, and as if the northern senators were to attend more
regularly than those from the south. Nothing can be more
unreasonable than to suppose that they will he absent on
the most important occasions.
What responsibility is there
in the present Congress that is not in the Senate ? What
responsibility is there in our state legislature ? The senators
are as responsible as the members of our legislature.
It is
to be observed, that though the senators are not impeachable,
yet the President is. He may be impeached and punished
for giving his consent to a treaty, whereby the interest of
the community is manifestly sacrificed.
Mr. SPENCER.
Mr. Chairman, the worthy gentleman
from Halifax has endeavored to obviate my objections against
the want of responsibility in the President and senators,
and against the extent of their power.
He has not removed
my objections.
It is totally out of their power to show any degree of responsibility.
The executive is tried by his advisers.
The reasons I urged are so cogent and strong with me, that
I cannot _lpprove of this clause.
I can see nothing of any
weight against them.
[Here Mr. Spencer spoke so low that
he could not distinctly be heard.]
I would not give the
President and senators power to make treaties, because it
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destroys their responsibility.
If a bad treaty be made, and
he impeached for il, the Senate will not pronounce sentence
ag:_inst him, because they advised him to make it. if they
had legislative power only, it would be unexceptionable ; but
when they have the appointment of offÉcers, and such extensive executive powers, it gives them such weight as is
inadmissible. Notwithstanding what gentlemen have said in
defence of the clause, the influence of the Senate still remains
equally tbrmidable to me. The President can do nothing
unless they concur with him. In order to obtain their coneurrence, he will compromise with them. Had there been
such a council as I mentioned, to advise him, the Senate would
not have had such dangerous influence, and the responsibility
of the President would haw_.been secured. This seems obviously clear to be the case.
Mr. PORTER.
Mr. Chairman, 1 only rise to make one
observation on what the gentleman has said.
He told us,
that if the Senate were not amenable, the President was.
I beg leave to ask the gentleman if it be not inconsisten!
that they should punish the President, whom they advised
themselves to do what he is impe:lched for. My objection
still remains.
I cannot find it in the least obviated.
Mr. BLOODWORTH
desired to be informed whether
treaties were not to be submitted to the Parliament in Great
Britain before they were valid.
Mr. IREDELL.
Mr. Chairman, the objections to this
clause deserve great consideration.
I believe it will be easy
to obviate the objections against it, and that it will be found
to have been necessary, for the reasons stated by the gentleman from Halifax, to vest this power in some body composed of representatives of states, where their voices should
be equal; for in this case the sovereignty, of the states is
particularly concerned, and the great cautton of giving the
states an equality of suffrage in making treaties, was for
the express purpose of taking care of that sovereignty, and
attending to their interests, as political bodies, in foreign negotiations.
It is obiected to as improper, because, if the
President or Senate should abuse their trust, there is not
sufficient responsibility, since he can only be tried by the
Senate, by whose advice he acted; and the Senate cannot
be tried at all. I beg leave to observe that, when any man
is impeached, it must be for an error of the heart, and not
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of the head.
God forbid that a man, in an)' country in the
world, should be liable to be. punished for want of judgment.
This is not the case here. As to errors of the heart, there
is sufficient responsibility.
Should these be committed, there
is a ready way to bring him to punishment.
This is a responsibility which answers every purpose that could be desired by a people jealous of their liberty.
I presume that,
if the President, with the advice of the Senate, should make
a treaty with a foreign power, and that treaty should be
deemed unwise, or against the interest of the country, yet
if nothing could be objected against it but the difference of
opinion between them and their constituents, they could not
justly be obnoxious to punishme_m
If they were ponishable
tbr exercising their own judgment, and not that of their
constituents, no man who regarded his reputation would
accept the office either of a senator or President.
Whatever mistake a man may make, he ought not to be punished for it, nor his posterity rendered infamous. But if a
man be a villain, and wilihlly ahuse his trust, he is to be held
up as a public offender, and ignominiously punished. A public officer ought not to act from a principle of fear. Were
he punishable for want of judgment, he would be continually in dread; but when he knows that nothing but real
guilt can disgrace him, he may do his duty firmly, if he be
an honest man; and if he be not, a just fear of disgrace
may, perhaps, as to the public, have nearlv the effect of an
intrinsic principle of virtue. According to these principles,
I suppose the only instances, in which the President would
be. liable to impeachment, would be where he had received
a bribe, or had acted from some corrupt motive or other. If
the President had received a bribe, without the privity or
knowledge of the Senate, from a foreign power, and, under
the influence of that bribe, had address enough with the
Senate, by artifices and misrepresentations, to seduce their
consent to a pernicious treaty, _if it appeared afterwards
that this was the case, would not that Senate be as competent to try him as any other persons whatsoever ? Would
alley not'exclaim against his villany ? Would they not feel
a particular resentment against him, for being made the
instrument of his treacherous purposes? In this situation, if
any ol!}ection could he made against the Senate as a proper
tribunal, it might more i_roperly be made by the President
himself, lest their res_,nt_nent should operate too strongly,
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rather than by the public, on the ground of a supposed partiality.
The President must certainly be punishable for
gi_ing false information to the Senate.
He is to regulate
all intercourse with foreign powers, and it is his duty to impart to the Senate every material intelligence he receives. If
it should appear that he has not given them full information,
but has concealed important intelligence which he ought to
have communicated, and by that means induced them to
enter into measures injurious to their country, and which
they would not have consented to had the true state of things
been disclosed to them, m in this case, I ask whether, upon
an impeachment for a misdemeanor upon such an account,
the Senate would probably favor him. With respect to the
impeachibility of the Senate, that is a matter of doubt.
There have bt.en no instances of impeachment for legislative misdemeanors; and we shall find, upon examination,
that the inconveniences resuhing from such impeachments
would mc_re than preponderate the advantages.
There is
no greater honor in the world than _ing the representative
of a free people. There is no trust on which the happiness
of the people has a greater dependence.
Yet who ever
heard of impeaching a member of the legislature for any
legislative misconduct ? It would be a great check on the
public business, if a member of the Assembly was liable to
punishment for his conduct as such. Unfortunately, it is
the case, not only in other countries, but even in this, that
division and differences in opinion will continually arise. On
m_my questions there will be two or more parties. These
often judge with little charity of each other, and attribute
every opposition to their own system to an ill motive. We
know this very well from experience; but, in my opinion,
this constant suspicion is frequently m0ust. I believe, in
general, both parties really think themselves right, and that
the m_.iority of each commonly act with equal innocence of
intention. But, with the usual want of charity in these cases,
how dangerous would it be to make a member of the legislature liable to impeachment!
A mere difli_rence of opinion
might be interpreted, by the malignity of party, into a deliberate, wicked action.
It therefore appears to me at least very doubtful whether
it would be proper to render the Senate impeachable at all"
especially as, in the branches of executive government, where
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their concurrence is required, the President is the primary
agent, and plainly reslmnsible , and they, in fact, are but a
council to validate proper, or restrain improper, conduct in
him ; but if a senator is impeachable, it could only be for
corruption, or some otller wicked motive, in which case,
surely those senators who had acted from upright motives
would be eomlretent to try him. Suppose there had been
such a council as was proposed, consisting of thirteen, one
fi'om each state, to assist the President in making treaties,
&c. ;more general alarm would have been excited, and
stronger opposition made to this Constitution, than even at
present.
The power of the President would have appeared
more formidable, and the states would have lost one half of
their security; sint:e, instead of two representatives, which
each has now for those purposes, they would have had but
one. A gentleman fi'om New Hanover has asked whether
it is not the practice, in Great Britain, to submit tr_aties to
Parliament, before they are esteemed as valid. The king
has the sole authorit3, by the laws of that country, to make
treaties.
Atier treaties are made, they are frequently discussed in the two houses, where, of late years, the most important mt.asures of government have been narrowly examined.
It is usual to move for an address of approbation ;
and such has been the complaisance of Parliament tbr a long
time, that this seldom hath been withheld.
Sometimes they
pass an act in conformity to the treaty made; but this, 1
believe, is ,lot for the mere purpose of confirmation, but to
make alterations in a particular system, which the change of
circumstances requires.
The constitutional power of making
treaties is vested in the crown ; and the power with whom a
treaty is made considers it as binding, without any act of
Parliament, unless an alteration by such is provided for in the
treaty itst_.lf,which I believe is sometimes the case. Wheh
the treaty of peace was made in 17Cr3, it contained stipulations for the surr_'nder of some islands to the French.
The
islands were given up, I believe, without any act of Parliament.
The lmwer of making treaties is very important, and
must be vested som_where, in order to counteract the dangerous designs of other countries, and to be able to terminate
a war when it is begun.
Were it known that our government was weak, two or more Etlropean powers might combine against us. Would it not be politic to have some lrawer
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in this country, to obviate this danger by a treaty ? If this
power was injudiciously limited, the nations where the power
was possessed without restriction would have greatly the
advantage of us in negotiation ; and every one must know,
aeeordin.g to modern policy, of what moment an advantage
m negotiation is. The honorable member from Anson said
that the accumulation of all the different branches of power
in the Senate would be dangerous.
The experience of other
countries shows that this fear is without foundation.
What
is the Senate of Great Britain opposed to the House of Commons, although it be. composed of an hereditary nobility, of
vast fortunes, and entirely independent
of the people ?
Their weight is far inferior to that of the Commons.
Here
Is a strong instance of the accumulation of powers of the different branches of government without producing any inconvenience.
That Senate, sir, is a separate branel_ of the
legislature, is the great constitutional council of the crown,
and decides on lives and fortunes in impeachments, besides
being the ultimate tribunal for trying controversies respecting
private rights. Would it not appear that all these things
should render them more formidable than the other house ?
Yet the Commons have generally been able to carry every
thing before them.
The circumstance of th_;ir representing
the great body of the people, alone gives them great weight.
This weight has great authority added to it, by. their possessing the right _(ari_ht._,_:_,ivento the l.De°°le's,
.. representatives, in
Congress) of exclusively ori_nating money bills. The authority over money will do every thing.
A governmeut vannot be supported without money. Our representatives ma3
at any time compel the Senate to agree to a reasonable
measure, by withholding supplies till the measure is consented
to. There was a great debate, in the Conventiou, whether
the Senate should have an equal power of originating money
bills, h was strongly insisted, by some, that the 3, should;
but at length a majority thought it unadvisable, and the
clause was passed as it now stands. I have reason to believe that our representatives had a great share in establishing this excellent regulation, and in my opinion they deserve
the public thanks for it. It has been objected that this
power must necessarily injure the people, inasmuch as a hare
majority of the Senate might alone be assembled, and eight
would be sufficient for a decision.
This is on a suppositior
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that many of the senators would neglect attending.
It is to
be hoped'that
the gentlemen
who will be honored with seats
in Congress will faithfully execute their trust, as well in attending as in every other part of their duty.
An objection
of this sort will go against all government
whatever.
Possible abuse, and neglect of attendance,
are objections which
may be urged against any g_ovemment which the wisdom of
man is able to construct.
When it is known of how much
importance
attendance
is, no senator would dare to incur the
universal resentment
of his fellow-citizens
by grossly absenting himself from his duty.
Do.gentlemen
mean that it ought
to hzlve been provided, by the Uonstitution,
that the whole
body should attend
before particular business was done ?
Then it would be in the power of a few men, by neglecting
to attend, to obstruct the public business, and possibly bring
on the destruction
of their country.
]f this power be improperly vested, it is incumbent
on gentlemen
to tell us in
what body it could be more safely and properly lodged.
I believe, on a serious consideration,
it will be found that
it was necessary, for the reasons mentioned
by the gentleman from Halifax, to vest the power in the Senate, or in
some other body representing
equally the sovereignty of the
states, and that the power, as given in the Constitution,
is
not likely to be attended with the evils which some gentlemen apprehend.
The only real security of liberty, in any
country, is the jealous)_ and circumspection
of the people
themselves.
Let them be watchful over their rulers.
Should
the 3' find a combination
against their liberties, and all other
methods appear insufficient
to preserve them, they have,
thank God, an ultimate
remedy.
That power which created the government
can destroy it. Should the govcrnment,
on trial, be found to want amendments,
those amendments
can be made in a regular method, in a mode prescribed
1_
the Constitution
itself.
Massachusetts,
South Carolina, New
Hampshire,
and Virginia, have all proposed amendments;
but they all concurred
in the necessity
of an immediate
adoption.
A constitutional
mode of altering the Constitution itself is, perhaps, what has never been known among
mankind
before.
We have this security, in addition to the
natural watchfulness
of the people, which I hope will never
be found wanting
The objections
I have answered
deserved all possible attention ; and for my p.-.rt, I shall always
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respect that jealousy which arises from the love of public
liberty.
Mr. SPENCER.
Mr. Chairman, I think that no argument can be used to show that this power is proper. If the
whole legislative body-- if the House of Representatives do
not interfere in making treaties, I think they ought at least
to have the sanction of the whole Senate.
The worthy gentleman last up has mentioned two cases wherein he supposes
that impeachments will be fairly tried by the senators.
He
supposes a case where the President had been guilt)' of corruption, and by that means had brought over and got the
sanction of two thirds of the senators; and that, if it should
be afterwards found that he brought them over by artifices,
the)- would be a proper body to try him. As tile)" will be
ready to throw the odium off their own shoulders on him,
they may pronou,_ce sentence against him. He mentions
another case, where, if a majority was obtained by bribing
some of the senators, those who were innocent might try
those who were guilty. I think that these cases will happen
but rarely in comparison to other cases, where the senators
may advise the President to deviate from his duty, and
where a majority of them may be guilty.
And should they
be tried by their own body when thus guilty, does not ever) body see the impropriety of it? It is universally disgracethl, odious, and contemptible, to have a trial where the
judges are accessory to the misdemeanor of the accused.
_Vt,ether the accusation against him be true or not, if afraid
for themselves, they will endeavor to throw the odium upon
him. There is an extreme difference between the case of
trying this officer and that of trying their own members.
They are so different, that I consider they will always acquit
their own members ; and if they condemn the President, it
will be to exonerate themselves.
It appears to me that the
powers are too extensive, and not sufficiently guarded.
1
do not wish that an aristocracy should be instituted.
An
aristocracy may arise out of this government, though the
members be not hereditary.
I would therefore wish that
every guard should be placed, in order to prevent it. I wish
gentlemen would reflect that the powers of the Senate are
so great in their legislative and judicial capacities, that, when
added to their executive powers, particularly their interference in the appointment of all officers in the continent, they
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will render their power so enormous as to enable them to
destroy our rights and privileges.
This, sir, ought to be
strictly guarded against.
Mr. IREDELL.
Mr. Chairman,
the honorable gentleman must be mistaken.
He suggests that an aristocracy
will arise out of tiffs government.
Is there any thing like
an aristocracy ill this government ? This insinuation is uncandidly calculated
to alarm and catch prejudices.
]n this
government
the.re is not the least symptom of an aristocracy,
which is, where the government
is in a select body of men
entirely independent
of the people;
as, for instance, an h,'reditary nobility, or a senate for life, filling up vacancies by
their own authority.
Will any member of this government
hold his station by any such tenure ? Will not all authority
flow, in every instance, directly or indirectly from the people ? h is contended,
by that gentleman,
that tile addition
df tile power of making treaties to their other powers, will
make the Senate dangerous ; that they would be even dangerous to the representatives
of the people.
The gentleman
has not proved this in theory.
Whence will he adduce an
example to prove it ? What passes in England directly disproves his assertion.
]n that country, the representatives
of
the people are chosen under undoe influence ; frequently by
direct bribery and corruption.
They are elected ior seven
)'ears, and man)" of the members
hold offices under the.
crown _ some during pleasure, others for life. They are also
not a genuine
representation
of the people,
but, fi'om a
change of circumstances,
a mere shadow of it.
Yet, under
these disadvantages,
the)' having the sole power of originating money bills, it has been found that the power of the.
king and lords is much less considerable
than theirs.
The
high prerogatives
of the king, and the great power and
wealth of the lords, have been more than once mentioned
in
the course of the debates.
If, under such circumstances,
such representatives,_
mere shadows of representatives,_
by
having the power of the purse, and the sacred name of the
people, to rely upon, are an overmatch for the king and lords,
who have sttch great hereditary qualifications,
we may safely
conclude that our own repre_ntatives,
who will be. a genuine representation
of the people, and having equally the right
of originating money bills, will, at least, be a match for the
Senate, possessing
quMifications
so inferior to those of the
House of Lords in England.
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It seems to be forgotten that the Senate is placed ther_
for a very valuable purpose -- as a guard against any attempt
of consolidation.
The members of the Convention were as
much averse to consolida'don as any gentleman on this floor;
but without this institution, (I mean the Senate, where the
suffrages of the states are equal,) the danger would be greater.
There ought to be some power given to the Senate to counteract the influence of the people by their biennial representation in the other house, ill order to preserve completely the
sovereignty of the states. If the people, through the medium of their representatives, possessed a share in making
treaties and appointing officers, would there not be a greater
balance of power in the House of Representatives than such
a government ought to possess ? It is true that it would be
very improper if the Senate had authority to prevent the
House of Representatives
from protecting the people. It
would be equally so if the House of Representatives were
ahle to prevent the Senate from protecting 1he sovereignty of
the states.
It is probable that either house would have sufficient authority to prevent much mischief. As to the suggestion of a tendency to aristocracy, it is totally groundless.
1 disdain every principle of aristocracy.
There is not a
shadow of an aristocratical principle in this government.
The President is only chosen for four years_liable
to be
impeached _and
dependent on the people at large for his
re61ection. Can this mode of appointment be said to have
an aristocratical principle in it ? The Senate is chosen by
the legislatures.
Let us consider the example of other
states, with respect to the construction of their Senafe.
In
this point, most of them differ; though they ahnost all
concur in this, that the term of election for senators is longer
than that for representatives.
The reason of this is, to introduce stability into the laws, and to prevent that mutability which would result from annual elections of both
branches.
In New York, they are chosen for three years;
in Virginia, they are chosen for four years ; and in Maryland,
they are chosen for five years. In this Constitution, although
they are chosen for six years, one third go out every second
year, (a method pursued in some of the state constitutions,)
which at the same time seenres stability to the laws, and a
due dependence on the state h,gislatures.
Will any man
say that there are any aristocratieal principles in a body whu
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hart: no power independent of the people, and whereof one
third of the members are chosen, every s_ond year, by a
wise and select body of electors ? I hope, therefore, that
it will not be considered that there are any aristocratical
principles in this government, and that it will be given up as
a point not to be contended for. The gentleman contends
that a council ought to be instituted in this case. One objection ought to be compared with another. It has been objected against the Constitution that it will be productive of
great expense. Had there been a council, it would have
been objected that it was calculated for creating new offices,
and increasing the means of undue influence. Though he
approves of a council, others would not. As to offices, the
Senate has no other influence but a restraint on improper
appointments. The President proposes such a man for such
a, office. The Senate has to consider upon it. If they
think him improper, the President must nominate another,
whose appointment ultimately again depends upon the Senate.
Suppose a man nomiuated by the President ; with what face
would any senator object to him without a good reason ?
There must be some decorum in every public body. He
would not say, " I do not choose this man, because a friend
of mine wants the office." Were he to object to the nomination of the President, without assigning any reason, his
conduct would he reprobated, and still might not answer his
purpose. Were an office to be vacant, for which a hundred
men on the .continent were equally well qualified, there
would be a hundred chances to one whether his friend would
be nominated to it. This, in effect, is but a restriction on
the President. The power of the Senate would be more
likely to be abused were it vested in a council of thirteen, of
which there would be one from each state. One man could
be more easily influenced than two. We have therefore a
double security. I am firmly of opinion that, if you take
all the powers of the President and Senate together, the
vast influence of the representatives of the people will preponderate against them in every case where the public good
is really concerned.
Mr. BLOODWORTH.
Mr. Chairman, I confess I am
sorry to take up any time. I beg leave to make a few obbervations; for it would be an Herculean task, and disagreeable to this committee, to mention every thing. It has
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indeed been objected, and urged, that the rcsponsibil_itf o!
the Senate was not sufficient to secure the states.
Whe_
we consider the length of the term tbr which they are elected, and the extent of their powers, we must be persuaded
that there is no real security. A gentleman has said that
the Assembly of North Carolina are rogues. It is, then,
probable that they may be corrupted.
In this case, we have
not a sufficient check on those gentlemen who are gone six
years. A parallel is drawn between them and the memb_rs
of our Assembly ; but if you reflect a moalent, you will find
that the comparison is not good. There is a responsibility
in the members of the Assembly: at the end of a year they
are liable to be turned out. This is not the case with
the senators.
I beg gentlemen to consider the extreme difference between the two cases. Much is said about treaties.
1 do _ot dread this so much as what will arise fi'om the jarring interests of the Eastern, Southern, and the Middle
States.
They are different in soil, climate, customs, prod
uce, and every thing.
Regulations will be made evidently
to the disadvantage of some part of the community, and most
probably to ours. I will not take up more of the time of the
committee.
3d clause of the 2d section of the 2d article read.
Mr. MACLAINE.
It has been objected to this part,
that the Power of appointing officers was something like a
monarchical power. Congress are not to be sitting at all
times; they will only sit from time to time, as the public
business may render it necessary.
Therefore the executive
ought to make temporary appointments, as well as receive
ambassadors and other public ministers. This Power can
be vested nowhere but in the executive, because he is perpetually acting fi)r the public; for, though the Senate is to
advis_'_him in the appointment of officers, &c., yet, during
the recess, the President must do this business, or else it will
be neglected ; and such neglect m.ay _ca_ion public inconveniences.
But there is an ob.iecuon made to another part,
that has n_t yet been read" His Power of adjourning both
houses, when they disagree, has been by some people construed to extend to any length of time.
If gentlemen look
at another part of the Constitution, they will find that there
Is a positive in.ianction, that the Congress must meet at lea.st
on.re in every year ; so that he cannot, were he so inclined,
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prevent their meeting within a year. One of the best provisions contained in it is, that he shall commission all officers
of the United States, and shall take care that the laws be
faithfully exe£uted.
If he takes care to see the laws faithfully executed, it will be more than is done in any government on the continent;
for I will venture to say that our
government, and those of the other states, are, with respect to the execution of the laws, in many respects mere
ciphers.
Rest of the article read without any observations.
Article 3d, 1st and 2d sections, read.
Mr. SPENCER.
Mr. Chairman, I have objections to
this article.
I object to the exclusive jurisdiction of the
federal court in all cases of law and equity arising under the
Constitution and the laws of the United States, and to the
appellate jurisdiction of controversies between the citizens
6f different states, and a few other instances.
To these I
object, because I believe they will be oppressive in their
operation.
I would wish that the federal court should not
interfere, or have any thing to do with controversies to the
decision of which the state judiciaries might be fully competent, nor with such controversies as must carry the people a
great way from home.
With respect to the jurisdiction of
cases arising under the Constitution, when we reflect on the
very extensive objects of the plan of government, the manner
in which they may arise, and the multiplicity of laws that
may he made with respect to them, the objection against it
will appear to he well tbunded. If we consider nothing but
the articles of taxation, duties, and excises, and the laws
that might be made with respect to these, the cases will be
almost infinite.
If we consider that it is in contemplation
that a stamp duty shall take place throughout the continent ;
that all contracts shall be on stamp paper ; that no contracts
shall be of validity but what would be thus stamped, -- these
cases will be so many that the consequences would be dreadful. It would be necessary to appoint judges to the federal
Supreme Court, and othei: inferior departments, and such a
number of inferior courts in every district and county, with
a correspondent number of officers, that it would cost an
immense
expense
necessity,
must operate
to the without
distress any
of theapparent
inhabitants.
Therewhieh
will
be, without any manner of doubt, clashings and animosities
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between the jurisdiction of the federal courts and of the stato
courts, so that they will keep the country in hot water,
tt
has been said that the impropriety of this was mentioned by
some in the Convention.
I cannot see the reasons of giving
the federal courts .jurisdiction in these cases; but 1 am sure
it will occasion great expense unnecessarily.
The state judiciaries will have very little to do. It will be almost useless
to keep them up. As all officers are to take an oath to
support the general government, it will carry every thing
before it. This will produce that consolidation through the
United States which is apprehended.
I am sure that I do
not see that it is possible to avoid it. I can see no power
that can keep up the little remains of the power of the states.
Our rights are not guarded.
There is no declaration of
rights, to secure to ever) member of the society those unalienable rights which ought not to be given up to any government.
Such a bill of rights would be a check upon men
in power.
Instead of such a bill of rights, this Constitution has a clause which may warrant encroachments on the
power of the respective state legislatures.
I know it is said
that what is not given up to the United States will be retained by the individual states.
I know it ought to be so,
and should be so understood ; but, sir, it is not declared to
be so. In the Confederation it is expressly declared that all
rights and powers, of any kind whatever, of the several
states, which are not given up to the United States, are
expressly and absolutely retained, to be enjoyed by the
states.
There ought to be a bill of rights, in order that
those in power may not step over the boundary between
the powers of government and the rights of the people,
which they may do when there is nothing to prevent fhem.
They may do so without a bill of rights; notice will not be
readily taken of the encroachments of rulers, and they may
goa great length before the people are alarmed. Oppression
may therefore take place by degrees; but if there were express terms and bounds laid down, when these were passed
by, the peopte would take notice of them, and oppressions
would not be carried on to such a length.
I look upon it,
therefore, that there ought to be something to confine the
power of this government within its proper boundaries.
I
know'that several writers have said that a bill of rights is
not necessary in this country; that some states had them
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n,t, and tha: others had. To these I answer, that those
states that have them not as bills of rights, strictly so called,
have them in the frame of their constitution, which is nearly
the same.
There has been a comparison made of our situation with
Great Britain. We have no crown, or prerogative of a king,
like the British constitution.
1 take it, that the subject has
been misunderstood.
In Great Britain, when the king attempts to usurp the rights of the people, the declaration and
bill of rights are a guard against him. A bill of rights
would be necessary here to guard against our rulers. I wish
to have a bill of rights, to secure those unalienable rights,
which are called by some respectable writers the residuum
of human rights, which are never to be given up. At the
same time that it would give security to individuals, it would
add to the general strength.
It might not be so necessary
to have a bill of rights in the government of the United
States, if such means had not been made use of as endanger a consolidation of all the states; but at any event, it
would be proper to have one, because, though it might not
be of any other service, it would at least satisfy the minds
of the people.
It would keep the states from being swallowed up by a consolidated government.
For the reasons I
before gave, I think that the jurisdiction of the federal court,
with respect to all cases in law and equity, and the laws of
Congress, and the appeals in all cases between citizens
of different states, &c., is inadmissible.
1 do not see the
necessity that it should be vested with the cognizance of all
these matters.
I am desirous, and have no objection to
their having one Supreme Federal Court for general matters ;
but if the federal courts have cognizance of those subjects
which I mentioned, w_.rygreat oppressions may arise. Nothing can be more oppressive than the cognizance with respect
to controversies between citizens of different states.
In all
cases of appeal, those persons who are able to pay. had better pay down in the first instance, though it be unlust, than
be at such a d/6a_lful expense by going such a distance to
the Supreme Federal Court.
Some of the most respectable
states have proposed, by way of amendments, to strike out
a great part of these two clauses.
If they be admitted as
they are, it will render the country entirely unhappy.
On
the contrary, I see no inconvenience from reducing the
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power as has been proposed.
I am of opinion that it is inconsistent with the happiness of the people to admit these
two clauses.
The state courts are sufficient to decide the
common controversies of the people, without distressinu
them by carrying them to such far-distant tribunals, if _[
did not consider these two clauses to be dangerous, I should
not object to them. I mean not to object to any thing that
is not absolutely necessary.
I wish to be candid, and not
be prqjudiced or warped.
Mr. SPA1GHT.
"Mr. Chairman, the gentleman insinuates that differences existed in the Federal Convention respecting the clauses which he objects to. Wtloever told
him so was wrong; for I declare that, in that Convention,
the unauimous desire of all was to keep separate and distinct
the objects of the .jurisdiction of the federal from that of the
state judiciary.
They wished to separate them as judiciously as possible, and to consult the ease and convenience
of the people. The gentleman objects to the cognizance
of all cases in law and equity arising under the Constitution
and the laws of the United States.
This objection is very
astonishing.
When any government is established, it ought
to have power to enforce its laws, or else it might as well
have no power. What but that is the use of a judiciary ?
The gentlemau, from his profession, must know that no
government can exist without a judiciary to enforce its laws,
by distinguishing the disobedient from the rest of the people,
and imposing sanctions for securing the execution of the
laws. As to the inconvenience of distant attendance, Congress has power of establishing inferior tribunals in each
state, so as to accommodate every citizen.
As Congress
have it in their power, will they not do it ? Are we to elect
men who will wantonly and unnecessarily betray us ?
Mr. MACLAINE.
Mr. Chairman, 1 hoped that some
_,entleman more capable than myself wo_dd have obviated
the objections to this part. The objections offered by the
gentleman appear to me totally without tbundation. He
told us that these clauses tended to a consolidation of the
states.
I cannot see how the states are to be consolidated
by. establishing these two clauses.
He enumerated a number of cases which would be involved within the cognizance of
the federal courts ; customs, excises, duties, stamp duties
a stamp on every article, on every contract _in order to bring
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all persons into the federal court; and said that there would
be necessarily courts in ever)' district and county, which
would be attended with enormous and needless expense, for
that the state courts could do every thing. He went on further, and said that there would be a necessity of having
sheriffs and other officers in these inferior departments.
A
wonderful picture indeed, drawn up in a wonderful manner !
l will venture to say that the gentleman's suggestions are
not warranted by any reasonable construction of the Constitution.
The laws can, in general, be executed by the officers of the states.
State courts and state officers will, fi_r
the most part, probably answer the purpose of Congress as
well as any other.
But the gentleman says that the state
courts will be swallowed up by the federal courts. This is
only a general assertion, unsupported by any probable reasons or arguments.
The objects of each are separate and
distinct.
I suppose that whatever courts there may be, they
will be established according to the convenience of the people. This we must suppose from the mode of electing and
appointing the members of the government.
State officers
will as much as possible be employed, for one very considerable reason--I
mean, to lessen the expense.
But he
imagines that the oath to be taken by officers will tend to
the subversion of our state governments and of our liberty.
Can any government exist without fidelity in its officers ?
Ought not the officers of every government to give some
security for the faithful discharge of their trust ? The officers are only to be sworn to support the Constitution, and
therefore will only be bound by their oath so far as it shall
be strictly pursued.
No officer will be bound by his oath to
support any act that would violate the principles of the Constitution.
The gentleman has wandered out of his way to tell us m
what has so often been said out of doors m that there is no
declaration of rights; that consequently all our rights are
taken away.
It would be very extraordinary to have a bill
of rights, because the powers of Congress are expressly defined ; and the very definition of them is as valid and efficacious a check as a hill of rights could be, without the dangerous implication of a bill of rights. The powers of Congress
are limited and enumerated.
We say we have given them
those powers, but we do not say we have given them more
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We retain all those rights which we have not given away to
the general government.
The gentleman is a professional
man.
If a gentleman had made his last will'and testame.nt,
and devised or bequeathed to a particular person the sixth
part of his property, or any particular specific legacy, could
it be said that that person should have the whole estate ? If
they can assume powers not enumerated, there was no occasion for enumerating
any-powers.
The gentleman is
learned.
Without recurring to his learning, he may only
appeal to his common sense; it will inform him that, if we
had all power before, and give away but a part, we still retain the.rest.
It is as plain a tiling as possibly can be, that
Congress can have no power but what we expressly give
them. There is an express clause which, however disingenuously it has been perverted from its true meaning, clearly
demonstrates that they are confined to those powers which
are given them. This clause enables them to "make all laws
which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by
this Constitution in the government of the United States, or
any department or officers thereof." This clause specifies
that they shall make. laws to carry into execution all t,_e
powers vested by this Constitution; consequently, they can
make no laws to execute any other power. This clause
gives no new power, but declares that those already given
are to be executed by proper laws.
I hope this will satisfy
gentlemen.
Guy. JOHNSTON.
Mr. Chairman, the learned member
from Anson says that the federal courts have exclusive .jurisdiction of all cases in law and equity arising under the Constitution and laws of the United States.
The opinion which
I have always entertained is, that they will, in these cases,
as well as in several others, have concurrent jurisdiction with
the state courts, and not exclusive jurisdiction.
I see nothing
in this Constitution which hinders a man from bringing suit
wherever he thinks he can have .justice done him. The jurisdiction of these courts is established for some purposes with
which the state courts have nothing to do, and the Constitution takes no power from the state courts which they now
have. They will have the same business which they have
now, and if so, they will have enough to employ their time.
We know Ihat the gentlemen who preside in our superior
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courts have more business than they can determine.
Their
complicated jurisdiction, and the great extent of" country,
occasions them a vast deal of business. The addition of the
business of the United States would be no manner of advantage to them. It is obvious to every one that there ought to
be one Supreme Court for national purposes. But the gentleman says that a bill of tights was necessary.
It appears
to me, sir, that it would have been the highest absurdity to
undertake to define what rights the people of the United
States were entitled to ; for that would be as much as to say
they were entitled to nothing else. A bill of rights may be
necessary in a monarchical government, whose powers are
undefined.
Were we ill the situation of a monarchical country ? No, sir. Every right could not be enumerated, and
the omitted rights would be sacrificed, if security arose from
an enumeration.
The Congress cannot assume any other
pbwers than those expressly given them, without a palpable
violation of the Constitution.
Such objections as this, I hope,
will have no effect on the minds of any members in this
house.
When gentlemen object, generally, that it tends to
consolidate the states and destroy their state judiciaries, they
ought to be. explicit, and explain their meaning.
They make
use of contradictory arguments.
The Senate represents the
states, and earl alone prevent this dreaded consolidation; yet
the powers of the Senate are objected to. The rights of the
people, in my opinion, cannot be affected by the federal
courts. I do not know how inferior courts will be regulated.
Some suppose the state courts will have this business.
Others have imagined that the continent would be divided
into a number of districts, where courts would be held so as
to suit the convenience of the people. Whether this or some
other mode will be. appointed by Congress, I know not; but
this 1 am sure of, that the state judiciaries are not divested
of their present judicial cognizance, and that we have every
security that our ease and convenience will be consulted.
Unless Congress had this power, their laws could not be carfled into execution.
Mr. BLOODWORTH.
Mr. Chairman, the worthy gentleman up last has given me information on the subiect which
I had never heard lrefore. Hearing so many opinions, I did
not know which was right. The honorable gentleman has
said that the state courts and the courts of the United States
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would have concurrent jurisdiction.
1 beg the committee to
reflect what would be the con_quence of such measures.
h has ever been considered that the trial by jury was one
of the greatest rights of the people. I ask whether, if such
causes go into the federal court, the trial by jury is not cut
off, and whether there is any security that we shall have
justice done us. I ask if there be any security that we shall
have juries in civil causes. In criminal cases there are to
be juries, but there is no provision made for having civil
causes tried by jury.
This concurrent jurisdiction is inconsistent with the security of that great right. If it be
not, I would wish to hear how it is secured. I have listened
with attention to what the learned gentlemen have said,
and have endeavored to see whether their arguments had
any weight ; but l found none in them. Many words have
been spoken, and long time taken up; but with me they
have gone in at one ear, and out at the other. It would
give me much pleasure to hear that the trial by jury was
secured.
Mr. J. M'DOWALL.
Mr. Chairman, the objections to
this part of the Constitution have not been answered to my
satisfaction yet. We know that the trial by a jury of the
vicinage is one of the greatest securities for property.
If
causes are to be decided at such a great distance, the poor
will be oppressed; in land affairs, particularly, the wealthy
suitor will prevail. A poor man, who has a just claim on a
piece of land, has not substance to stand it. Can it be
supposed that any man, of common circumstances, can stand
the expense and trouble of going from Georgia to Philadelphia, there to have a suit tried ? And can it be justly determined without the benefit of a trial by jury ? These are
thin_sn,which have iustly alarmed the people. What made
the people revolt from Great Britain ? The trial by jury,
that great safeguard of liberty, was taken away, and a stamp
duty was laid upon them. This alarmed them, and led them
to fear that greater oppressions would take place. We then
resisted. It involved us in a war, and caused us to relinquish a government which made us happy in every thing
else. The war was very bloody, but we got our independence.
We are now giving away our dear-bought rights.
We ought to consider what we are about to do before we
determine.
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Mr. SPAIGHT.
Mr. Chairman, the trial by jury was
not forgotten in the Convention ; the subject took up a considerable time to investigate it. It was impossible to make
any one uniform regulation tbr all the states, or that woutd
include all cases where it would be necessary.
It was impossible, by one expression, to embrace the whole.
There
are a number of equity and maritime cases, in some of the
states, in which jury trials are not used. Had the Convention said that all causes should he tried by a jury, equity
and maritime cases would have been included.
It was
therefore left to the legislature to say in what cases it should
be used ; and as the trial by jury is in full force ia the state
courts, we have the fullest security.
Mr. IREDELL.
Mr. Chairman, I have waited a considerable time, in hopes that some other gentleman would
fully discuss this point. I conceive it to be my duty to
speak on every subject whereon I think I can throw any
light; and it appears to me that some things ought to be
said which no gentleman has yet mentioned.
The gentleman from New Hanover said that our arguments went in at
one ear, and out at the other.
This sort of language, on
so solemn and important an occasion, gives me pain.
[Mr.
Bloodworth here declared that he did not mean to convey
any disrespectful idea by such an expression; that he did
not mean an absolute neglect of their arguments, but that
they were not sufficient to convince him ; that he should be
sorry to give pain to any gentleman ; that he had listened,
and still would listen, with attention, to what would be said.
Mr. Iredell then continued.]
I am by no means surprised
at the anxiety which is expressed by gentlemen on this subject. Of all the trials that ever were instituted in the world,
this, in my opinion, is the best, and that which I hope will
continue the longest.
If the gentlemen who composed the
Convention had designedly omitted it, no mall would be
more ready to condemn their conduct than myself. But I
have been told that the omission of it arose from the difficulty of establishing one uniform, unexceptionable
mode:
this mode of trial being different, in many particulars, in the
several states.
Gentlemen will Ira,pleased to consider that
there is a material difference between an article fixed in the
Constitution, and a regulation by law.
An article in the
Constitution, however inconvenient it may prove by experi-
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ence, can only be altered by altering the Constitution itself,
which manifestly is a thing that ought not to be done often.
When regulated by law, it can easily be occasionally altered
so as best to suit the, conveniences of the people.
Had
there been an article in the Constitution taking away that
trial, it Mould justly have excited the public indignation.
It
is not taken away by the Constitution.
Though that does
not provide expre_ly for a trial by jury in civil cases, it does
not say that there shall not be such a trial. The reasons of
the omission have been mentioned by a member of the late
General Convention, (Mr. Spaight.)
There are different
practices in regard to this trial in different states.
In some
eases, they have no juries in admiralty and equity cases ; in
others, they have juries in these cases, as well as in suits at
common law.
I beg leave to say that, if any gentleman of
ability and knowledge of the subject will only endeavor to
fix upon any one rule that would be pleasing to all the states
under the impression of their present different habits, he will
be convinced that it is impracticable.
If the practice of any
particular state had been adopted, olhers, probably, whose
,_raetice had been different, would have been discontented.
his is a consequence that naturally would have ensued, had
the provision been made in the Constitution itself. But
when the regulation is to be by hw,as that law, when
found injudicious, can be easily repealed, a majority may
"be expected to agree upon some method, since some method
or other must be first tried, and there is a greater chance, of
the favorite method of one state l_ing in time preferred. It
is not to be presumed that the Congress would dare to deprive the people of this valuable privilege. Their own interest will operate as an additional guard, as none of them
could tell how soon they might have occasion for such a
trial themselves.
The greatest danger from ambition is in
criminal cases. But here they have no option.
The trial
must be by .jury, in the state wherein the offence is committed ; and the writ of habeas corpus will in the mean time
secure the citizen against arbitrary imprisonment, which has
been the principal source of tyranny in all ages.
As to the clause respecting cases arising under the Constitution and the laws of the Union, whi_'h the honorable
member objected to, it must be observed, that laws are useless unless they are executed.
At present, Congress have
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powers which they cannot execute.
After making laws
which affect the dearest interest of the people, in the constitutional mode, they have no way of enforcing them. '['he
situation of those gentlemen who have lately served in Congress must have been very disagreeable.
Congress have
power to enter into negotiations with foreign nations, but
cannot compel the observance of treaties that they make.
They have been much distressed by their inability to pay
the pressing demands of the public creditors. They have
linen reduced so low as to borrow principal to pay interest.
Such are the unfortunate consequences of this unhappy situation ! These are the effects of the pernicious mode of
requisitions! Has any state fully paid its quota ? ] believe
not, sir. Yet I am far from thinking that this has been
owing altogether to an unwillingness to pay the debts.
It
may have been in some instances the case, but I believe
not in all. Our state legislature has no way of raising any
considerable sums but by laying direct taxes. Other states
have imports of consequence.
These may afford them a
considerable relief; but our state, perhaps, could not have
raised its full quota hy direct taxes, without imposing burdens too heavy for the people to bear. Suppose, in this situation, Congress had proceeded to enforce their requisitions,
by sending an army to collect them ; what would have been
the con_quence ? Civil war, in which the innocent must
have suffered with the guilty. Those who were willing to
pay would have been equally distressed with those who were
unwilling.
Requisitions thus having failed of their purpose,
it is proposed, by this Constitution, that, instead of collectiug taxes by the sword, application shall be made by the
government to the individual citizens.
If any individual
disobeys, the courts of justice can give immediate relief.
This is the only natural and effectual method of enforcing
laws. As to the danger of concurrent iurisdictions, has any
inconvenience resulted from the concurrent jurisdictions, in
sundry cases, of the superior and county courts of this state ?
The inconvenience of attending at a great distance, which
has been so much objected to, is one which would be so
general, that there is no doubt but that a majority would
always feel themselves and their constituen:s personally interested in preventing it. I have no doubt, therefore, that
proper care will be taken to lessen this cdl as much as pos-
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sible; and, in particular, that an appeal to the Supretn,"
Coprt will not be allowed but in cases of great importance.
where the object may be adequate to the expense.
The
Supreme Court may possibly be directed to sit alternately
in different parts of the Union.
The propriety of having a Supreme Court in every government must be obvious to every man of reflection. There
can be no other way of securing the administration of justice
uniformly in the several states. There might be, otherwise,
as many different adjudications on the same subject as there
are states. It is to be hoped that, if this government be
established, connections still more intimate than the present
will subsist between the different states. The same measure
of justice, therefore, as to the objects of their common concern, ought to prevail in all. A nmn in North Carolina, for
instance, if he owed £100 here, and was compellable to
pay it in good money, ought to have the means of recovering
the same sum, if due to him in Rhode Island, and not merely
the nominal sum, at about an eighth or tenth part of its intrinsic value. To obviate such a grievance as this, the Constitution has provided a tribunal to administer equal justice to all.
A gentleman has said that the stamp act, and the taking
away of the trial by jury, were the principal causes of
resistance to Great Britain, and seemed to infer that opposition would therefore be justified on this part of the system.
The stamp act was much earlier than the immediate cause
of our independence.
But what was the great ground of opposition to the stamp act? Surely it was because the act
was not passed by our own representatives, but by those of
Great Britain.
Under this Constitution, taxes are to be
imposed by our own representatives in the General Congress. The fewness of their numbers will be compensated
by the weight and importance of their characters.
Our representatives will be in proportion to those of the other states.
This case is certainly not like that of taxation by a foreign
legislature.
In respect to the trial by jury, its being taken
away, in certain cases, was, to be sure, one of the causes assigned in the Declaration of Independence.
But that was
done by a foreign legislature, which might continue it so
w:_ver; and therefore jealousy was justly excited,
thlt
this Constitution has not taken it away, and it is left to the
discretion of our own legislature to act, in this respect, as
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their wisdom shall direct. In Great Britain, the people
speak of the trial by jury with admiration.
No monarch, or
minister, however arbitrary in his principles, would dare to
attack that noble palladium of liberty.
The enthusiasm of
the people in its favor would, in such a case, produce general resistance.
That trial remains unimpaired there., although they have a considerable standing army, and their
Parliament has authority to abolish it, if they please.
But
we to those who should attempt it ! If it be secure in that
country, under these circuaistances, can we believe that Congress either would or could take it away in this?
Were
they to attempt it, their authority would be instantly resisted. They would draw down on themselves the resentment and detestation of the people. They and their faalilies, so long as any remained in being, would be held in
eternal infamy, and the attempt prove as unsuccessful as it
,,as wicked.
With regard to a bill of rights, this is a notion originating
in England, where no written constitution is to be found, and
Ihe authority of their government is derived from the most
remote antiquity.
Magna Charta itself is no constitution,
but a solemn instrume_t ascertaining certain rights of individuals, by the legislature for the time being; and every" article of which the legislature may at any time alter.
This,
and a bill of rights also, the invention of iat_r times, were
occasioned by great usurpations of the crown, contrary, as
was conceived, to the principles of their government, about
which there was a variety of opinions. But neither that instrument, nor any other instrument, ever attempted to abridge
the authority of Parliament, which is supposed to be without
any limitation whatever.
Had their constitution been fixed
and certain, a bill of rights would have been useless, for the
constitution would have shown plainly the extent of that
authority which they were disputing about.
Of what use,
therefore, can a bill of rights be in this Constitution, where
the people expressly declare how much power they do give,
and consequently retain all they do not ? It is a declaration
of particular powers by the people to their representatives,
for particular purposes. It may be. considered as a great
power of attorney, under which no power can be exercised
but what is expressly given. Did any man ever hear, before, that at the end of a l,ower of attorney it was said that
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the attorney should not exercise more power than was the_e
given him ? Suppose, for instance, a man had lands in the
counties of Anson and Caswell, and he should give another a
power of attorney to sell his lands in Anon, would the other
have any authority to sell the lands in Caswell ?--or could
he, without al_surdity, say, "'Tis true you have not expressly
authorized me to sell the lands in Caswell ; but as you had
lands there, and did not say I should not, I thought I might
as well sell those lands as the other."
A bill of rights, as I
conceive, would not only be incongruous, but dangerous.
No man, let his ingenuity be what it will, could enumerate all
the individual rights not relinquished by this Constitution.
Suppose, therefore, an enumeration of a great many, but an
omission of some, and that, long after all traces of our present
disputes were at an end, any of the omitted rights should be
invaded, and the invasion he complained of; what would
be the plausible answer.of the government to such a complaint ? Would they not naturally say, "We live at a great
distance from the time when this Constitution was established. We can judge of it much better by the ideas of it
entertained at the time, than by any ideas of our own. The
bill of rights, passed at that time, showed that the people
did not think every power retained which was not given,
else this bill of rights was not only useless, but absurd. But
we are not at liberty to charge an absurdity upon our ancestors, who have given such strong proofs of their good sense,
as well as their attachment to liberty. So long as the rights
enumerated in the bill of rights remain unviolated, you have
no reason to complain. This is not one of them."
Thus a
bill of rights might operate as a snare rather than a protection.
If we had formed a general legislature, with undefined powers, a bill of rights would not only have been
proper, but necessary; and it would have then operated as
an exception to the legislative authority in such particulars.
It has this effect in respect to some of the American constitutions, where the powers of legislation are general.
But
where they are powers of a particular nature, and expressly
defined, as in the case of the Constitution before us, I think,
Corthe reasons I have given, a bill of rights is not only unnecessary, but would be absurd and dangerous.
Mr. J. M'DOWALL.
Mr. Chairman, the learned _en
tleman made use of several arguments to induce us to believe
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that the tliai by jury, in civil cases, was not in danger, and
observed that, in criminal cases, it is provided that the trial
is to be in the state where the crime was committed.
Suppose a crime is committed at the Mississippi; the man may
be tried at Edenton.
They ought to be tried by the people
of the viciuage; for when the trial is at such an immense
distance, the principal privilege attending the trial by j,ry is
taken away ; therefore the trial ought to be limited to a district or certain part of the state.
It has been said, by the
gentleman from Edenton, that our representatives will have
virtue and wisdom to regulate all these things.
But it would
give me much satisfaction, in a matter of this importance, to
see it absolutely secured.
The depravity of mankind militates against such a degree of confidence.
I wish to see
every thin_ fixed.
Gov. JOHNSTON.
Mr. Chairman, the observations of
the gentleman last up confirm what the other gentleman
said. I mean that, as there are dissimilar modes with respect
to the trial by jury in differeat states, there could be no general rule fixed to accommodate all. He says that this clause
is defective, because the trial is not to be by a jury of the
vicinage.
Let us look at the state of Virginia, where, as
long as 1 have known it, the laws have been executed so as
to satisfy the inhabitants, and, I believe, as well as in any
part of the Union. In that country, juries are summoned
every day from the by-standers.
We may expect less partiality when the trial is by strangers ; and were I to be tried
for my property or life, I would rather be tried by disinterested men, who were not biased, than by men who were
perhaps intimate friends of my opponent.
Our mode is difthrent from theirs ; but whether theirs he better than ours or
not, is not the question. It would be improper for our delegates to impose our mode upon them, or for theirs to impose
their mode upon us. The trial will probably be, in each
state, as it has been hitherto used ill such state, or otherwise
regulated as conveniently as possible for the people. The
delegates who are to meet in Congress will, I hope, be men
of virtue and wisdom. If not, it will be our own fault.
They will have it in their power to make necessary regulations to accommodate the inhabitants of each state.
In the
Constitution, the general principles only are laid down.
h
will be the object of the future legislation to Congress to
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make such laws as will be most convenient for the people.
With regard to a hill of rights, so much spoken of, what the
gentleman from Edenton has said, I hope, will obviate the
objections against the want of it. In a monarchy, all power
may be supposed to be vested in the monarch, except what
may be reserved by a bill of rights.
Ill England, in every
instance where the rights of the people are not declared,
the prerogative of the king is supposed to extend.
But in
this country, we say that what rights we do not give away
remain with us.
Mr. BLOODWORTH.
Mr. Chairman, the footing on
which the trial by jury is, in the Constitution, does not satisfy me. Perhaps I am mistaken ; but if I understand the
thing right, the trial by jury is taken away.
If the Supreme
Federal Court has jurisdiction both as to law and fact, it appears to me to be taken away.
The honorable gentleman
who was in the Conveution told us that the clause, as it now
stands, resulted from the difficulty of fixing the mode of trial.
I think it was easy to have put it on a secure footing. But,
if the genius of the people of the United States is so dissimilar that our liberties cannot be secured, we can never
hang long together.
Interest is tile band of social union;
and when this is taken away, the Union itself must dissolve.
Mr. MACLAINE.
Mr. Chairman, I do not take the interest of the states to be so dissimilar; I take them to be
all nearly alike, and inseparably connected.
It is impossible
to lay down any constitutional rule for the government of all
the different states in each particular. But it will be easy
for the legislature to make laws to accommodate the people
in every part of the Union, as circumstances may arise.
Jury trial is not taken away in such eases where it may be
found necessary.
Although the Supreme Court has cognizance of the appeal, it does not follow but that the trial by
jury may be had in the court below, and the testimony transmitted to the Supreme Court, who will then finally determine,
on a review of all the circumstances.
This is well known
to be the practice iu _me df the states.
In our own state,
indeed, when a cause is instituted in the county court, and
afterwards there is an appeal upon it, a new trial is had iu
the superior court, as if no trial had been had before, hi
other countries, however, when a trial is had in an inferior
court, and an appeal is taken, no testimony can be given in
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the courtabove,buttile
courtdeterminesupon thecircumstancesappearingupon therecord. IfI am right,
the[)lain
inference
is,thattheremay be a trial
intheinlbrior
courts,
and thattherecord,
including
thetestimony,
may be sentto
the Supreme Court. But ifthereisa necessity
fora .jury
in the Supreme Court, it will be a very easy matte," to empanel a jury at the bar of the Supreme Court, which may
save great expense, and b_ very convenient to the people.
It is impossible to make ex,cry re'gulation at once. Congress,
who are our own representatives,
will undoubtedly make
such regulations as will suit the t onvenience and secure the
liberty of the people.
Mr. 1REDELL declared it as his opinion that there might
be juries in the Superior Court as well as in the inferior courts,
and that it was in the power of Congress to regulate it so.
'

TvzsvAY, July _9, 1788.
Mr. KENNION in the chair.
Mr. SPENCER.
Mr. Chairumn, I hope to be excused
for making some observations on what was said yesterday,
by gentlemen, in favor of these two clauses.
The motion
which was made that the committee should risc, precluded
me from speaking then.
The gentlemen have showed much
moderation and candor in conducting this business; but I
still think that my observations are well founded, and that
some amendments are necessary.
The gentleman said, all
matters not given up by this form of government were retained by the respective states.
1 know that it ought to be
so; it is the general doctrine, but it is necessary that it
should be expressly declared in the Constitution, and not
left to mere construction and opinion.
I am authorized to
say it was heretofore thought necessary.
The Confederalion says, expressly, that all that was not given npby the
United States was retained by the respective states.
If such
a clause had been inserted in this Constitution, it would
have superseded the necessi.tyofa bill of rights.
But that not
being the case, it was necessary that a bill of rights, or something of that kind, should be a part of the Constitution. It was
observed that, as the Constitution is to be a delegation of
power from the several states to the United States, a bill of
rights was unnecessary.
But it will be noticed that this is
a different case.
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The states do not act in their political capacities, but the
government is proposed for individuals• The very caption
of the Constitution shows that this is the case. The ex
pression, "We, the people of the United States," shows
that this government is intended for individuals ; there ought,
therefore, to be a bill of rights. I am ready to acknowledge
that the Congress ought to'have the lx_wer of executing its
laws.
Heretofore, because all the laws of the Contbderation were binding on the states in their political capacities,
courts had nothing to do with them ; but now the thing is
entirely different• The laws of Congress will be binding
on individuals, and those things which concern individuals
will be brought properly before the courts.
In ,he next
place, all the officers are to take an oath to carry into execution this general government, and are bound to support every
act of the govermnent, of whatever nature it niay be. This
is a fourth reason for securing the rights of individuals.
It
was also observed that the federal judiciary and the courts
of the states, under the federal authority', would have concurrent jurisdiction with respect to any subject that might
arise under the Constitution.
I am ready to say that I most
heartily wish that, whenever this government takes place,
the two jurisdictions and the two governmentsthat is, the
general and the several state governments--may
go hand
in hand, and that there may be no interference, but that
every thing may be rightly conducted.
But I will never
concede that it is proper to divide the business between the
two different courts. I have no doubt that there is wisdom
enough in this state to decide the business, without the necessity of federal assistance to do our bu_ness.
The worthy
gentleman from Edenton dwelt a considerable time on the.
observations on a bill of fights, contending that they were
proper only in monarchies, which were founded on different
principles from those of our government; and, therefore,
though they mi ht be necessary for others, yet they were
not necessary for us. I still think that a bill of rights is
necessary.
This necessity arises from the nature of human
societies.
When individuals enter into society, they give Ul_
some rights to secure the rest. There are certain human
rights that ought not to be. girea up, and which ought it_
some manner to be secured. With respect to these great
es_ntial fights, ao latitude ought to be left. They are the
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most inestimable gifts of the great Creator, and therefore
ought riot to be destroyed, but ought to be secured. They
ought to be secured to individuals in consideration of the
other rights which they give up to support society.
The trial by jury has been also spoken of. Every person
who is acquainted with the nature of liberty need not be informed of the importance of this"trial. Juries are called the
bulwarks of our rights and liberty; and no country can ever be
enslaved as long as those cases which affect their lives and
property are to be decided, in a great measure, by the consent of twelve honest, disinterested men, taken from the respectable body of yeomanry.
It is highly improper that any
clause which regards the security of the trial by jury should
be any way doubtful. In the clause that has been read, it
is ascertained that criminal cases are to be tried by jury in
the states where they are committed.
It has been objected
to*that clause, that it is not sufficiently explicit.
] think
that it is not. It was observed that one may be taken to a
great distance.
One reason of the resistance to the British
government was, because they required that we should be
carried to the country of Great Britain, to be tried by juries
of that country. But we insisted on being tried by juries of
the vicinage, in our own country. I think it therefore proper
that something explicit should be said with respect to the
vicinage.
With regard to that part, that the Supreme Court shall
have appellate jurisdiction both as to law and fact, it has
been observed that, though the federal court might decide
without a jury, yet the court below, which tried it, might
have a jury. I ask the gentleman what benefit would be
received in the suit by having a jury trial in the court below,
when the verdict is set aside in the Supreme Court. It was
intended by this clause that the trial by jury should be suppressed in the superior and inferior courts. It has been said,
in defence of the omission concerning the trial by jury in
civil cases, that one general regulation could not be made ;
that in several ca_s the constitution of several states did not
require a trial b_rjury, m for instance, in cases of equity and
admiralty,whereas in others it did, and that, therefore,
it was proper to leave this subject at large. I am sure that,
for the security of liberty, they ought to have been at the
pains of drawing some line. I think that the respectable
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body who formed the Constitution should have gone sc Jar
as to put matters on such a footing as that there should be
no danger. They might have provided that all those cases
which are now triable by a jury should be tried in each state
by a jury, according to the mode usually practised in such
state.
This would have been easily done, if they had been
at the trouble of writing five or six lines. Had it been done,
we should have been entitled to sa that our ri__htsand liber
nes were not endangered.
If we adopt this clause as it is, I
think, notwithstanding what gentlemen have said, that there
will be danger. There ought to be some amendments to it,
to put this matter on a sure footing.
There does not appear
to me to be any kind of necessity that the federal court
should have jurisdiction in the body of the country. ] am
ready to give up that, in the cases expressly enumerated, an
appellate jurisdiction (except in one or two instances) mip,ht
be _iven. I wish them also to have jurisdiction in maritime
affairs, and to try offences committed on the high seas. But
in the body of a state, the jurisdiction of the courts in that
state might extend to carrying into execution the laws of
Congress.
It must be unnecessary for the federal courts to
do it, aud would create trouble and expense which might be
avoided,
in all cases where appeals are proper, I will-agree
that it is necessary there should be, one Supreme Court.
Were those things properly regulated, so that the Supreme
Court might not be oppressive, I should have no objection
to it.
Mr. DAVIE.
Mr. Chairman, yesterday and to-day ]
have given particular attention to the observations of the gentleman last up. I helieve, however, that, before we take
into consideration these important clauses, it will be necessary to consider in what manner laws can be executed.
For
my own part, I know but two ways in which the laws can
be executed by any government.
If there be any other, it
is unknown to me. The first mode is coercion l_y military
force, and the second is coercion through the judiciary.
With respect to coercion by force, ! shall suppose that it is
so extremely repugnant to the principles of justice and the
feelings of a free people, that no man will support it. It
must, in the end, terminate in the destruction of the liberty
of the people.
I take it, therefore, that there, is no rational
way of enforcing the laws hut by the _,wu_lttality
ef the
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judiciary.
From these premises we are left only to consider
how far the jurisdiction of the judiciary ought to extend.
It
appears to me that the judiciary ought to be competent to
the decision of any question arising out of the Constitution
itself. On a review of the principles of all free governments,
it seems to me also necessary that the judicial power should
be coi_xtensive with the legislative.
It is necessary in all governments, but particularly in a
federal government, that its judic!ary should be competent
to the decision of all questions arising out of the constitution. If I understand the gentleman right, his objection
was not to the defined jurisdiction, but to the general jurisdiction, which is expressed thus : "The judicial power shall
extend to all cases in law and equity arising under this Constitution, the laws of the United States, and treaties made,
or which shall be made, under their authority;" and also
die appellate jurisdiction in some instances.
Every member
who has read the Constitution with attention must observe
that there are certain fundamental principles in it, both of a
positive and negative nature, which, being intended Sbr the
eneral advantage of the community, ought not to be rioted by any future legislation of the particular states. Every
member will agree that the positive regulations ought to b'e
carried into execution, and that the negative restrictions
ought rtot to disregarded or violated. Without a judiciary,
the injunctions of the Constitution may be disobeyed, and
the positive regulations neglected or contravened.
There
are certain prohibitory provisions in this Constitution, the
wisdom and propriety of which must strike every reflecting
mind, and certainly meet with the warmest approbation of
ever)" citizen of this state.
It provides, "that no state shall,
without the consent of Congress, lay any imposts or duties
on imports or exports, except what may be, absolutely necessary for executing its inspection laws; that no preference
shall be given, by any regulation of commerce or revenue,
to the ports of one state over those of another; and that no
state shall emit bills of credit, make any thing but gold and
silver coin a tender in payment of debts, pass any bill of
attainder, ex post facto law, or law impairing the obligation
of contracts."
These restrictions ought to super_de the
laws of particu)ar states.
With respect to the prohibitory
provision nthat
no duty or impost shall be laid by any par-
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ticular statenwhich
is so highly in f,tvor of us and the othe,
non-importing states, the importing states might make laws
laying duties notwithstanding,
and tile Constitution might
be violated with impunity, if there were no power in the
general government to correct and counteract such laws.
This great object can only be safely and completely obtained by the instrumentality of the t_deraljudiciary.
Would
not Virginia, who has raised many thousand pounds out of
our citizens by her imposts, still avail herself of the same
advantage if there were no constitutional power to counteract her regulations ? If cases arising under the Constitution
were left to her own courts, might she not still continue the
same practices ? But we are now to look for justice to the
controlling power of the judiciary of the United States.
If
the Virginians were to continue to oppress us by laying
duties, we can be relieved by a recurrence to the general
judiciary.
This restriction ill the Constitution is a fundamental principle, which is not to be violated, but which
would have been a dead letter, were there no judiciary constituted to enforce obedience to it. Paper money and private
contracts were in the same condition.
Without a general
controlling judiciary, laws might he made in particular states
to enable its citizens to defraud the citizens of other states.
Is it probable, if a citizen of South Carolina owed a sum of
money to a citizen of this state, that the latter would be
certain of recovering the full value in their courts? That
state might in filture, as they have already done, make pinebarren acts to discharge their debts.
They might say that
our citizens should be paid in sterile, inarable lands, at an
extravagant price. They might pass the most iniquitous
instalment laws, procrastinating the payment of dehts due
from their citizens, for years -- nay, for ages. ls it probable
that we should get justice from their own judiciary, who
might consider themselves obliged to obey the laws of their
own state ? Where, then, are we to look for justice ? To
the judiciary of the United States.
Gentlemen must have
observed the contracted and narrow-minded regulations of
the individual states, and their predominant disposition to
advance the interests of their own citizens to the prejudice
of others. Will not these evils be. continued if there be no
restraint ? The people of the United States have one common interest ; they are all members of the same community,
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and ought to have justice administered to them equally in
every part of the continent, in the same manner, with the
same despatch, and on the same principles. It is therefore
absolutely .necessary that the judiciary of the Union should
have jurisdiction in all cases arising in law and equity under
the Constitutiou.
Surely there should be somewhere a
constitmional authority for carrying into execution constitutional provisions; otherwise, as I have already said, they
would be a dead letter.
With respect to their having jurisdiction of all cases arising
under the laws of the United States, although I have a very
high respect for the gentleman, I heard his objection to it
with surprise.
I thought, if there were any political axiom
under the sun, it must be, that the judicial power ought to be
eofxtensive with the legislative.
The federal government
ought to possess the means of carrying the laws into execution. This position will not be. disputed.
A government
would be afelo de se to put the execution of its laws under
.the control of any other body. If laws are not to be carried
into execution by the interposition of the judiciary, how is it
to be done ?
I have already observed that the mind of every honest
man, who has any feeling for the happiness of his country,
must have the highest repugnance to the idea of military
coercion.
The only means, then, of enforcing obedience to
the legislative authority must be through the medium of the
officers of peace.
Did the gentleman carry his ot!jectiou to
the extension of the judicial power to treaties ? It is another
principle, which I imagine will not be. controverted,
that
the general judiciary ought to be competent to the decision
of all questions which involve the general welfare or peace
of the Union.
It was necessary that treaties should o_rate
as laws upon individuals.
They ought to be binding upon
us the moment they are made. They involve in their nature not only our own rights, but those of foreigners.
If the
rights of foreigners were left to be decided ultimately by
thirteen distinct judiciaries, there would necessarily be unjust and contradictory decisions.
If our courts of .justice
did not decide in favor of foreign citizens and subjects when
they ought, it might involve the whole Union in fi war:
there ought, therefore, to be a paramount tribunal, which
should have ample power to carry them into effect. To tho
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decision of all causes which might involve the peace of the
Union may be referred, also, that of controversies between
the citizens or subjects of foreign states and the citizens of
the United States.
It has been laid down by all writers
tkat the denial of justiee is one of the just causes of war.
If these controversies were left to the decision of particular
states, it would be in their power, at any time, to involve
the continent in a war, usually the greatest of all national
calamities. It is certainly clear that where the peace of the
Union is affected, the general judiciary ought to decide. It
has generally been given up, that all cases of admiralty and
maritime jurisdiction should also be determined by them.
It has been equally ceded, by the strongest opposers to this
government, that the thderal courts should have cognizance
of controversies between two or more states, between a state
and the citizens of another state, and between the citizens
of the same state claiming.lands under the grant of difli_rent
states. Its jurisdiction in these eases is necessary to secure
impartiality in decisions, and preserve tranquillity among the
states.
It is impossible that there should be impartiality
when a party affected is to be judge.
The security of impartiality is the principal reason for
giving up the ultimate decision of controversies between
citizens of different states. It is essential to the interest
of agriculture and commerce that the hands of the states
should be bound from making paper money, instalment laws,
or pine-barren acts. By such iniquitous laws the merchant
or farmer may be defrauded of a considerable part of his just
claims. But in the federal court, real money will be recovered with that speed which is necessary to accommodate the
circumstances of individuals.
The tedious delays of judicial
.proceedings, at present, in some states, are ruinous to creditors. In Virginia, many suits are twenty or thirty years
spun out by legal ingenuity, and the defective construction
of their judiciary.
A citizen of Massachusetts or this country might be ruined before he could recover a debt in that
state.
It is necessary, therefore, in order to obtain justice,
that we recur to the .judiciary of the United States, where
justice must be equally administered, and where a debt may
be recovered from the citizen of one state as soon as from
the citizen of another.
As to a bill of rights, which has been brought forward in
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a manner I cannot account for, it is unnecessary to say any
thing. The learned gentleman has said that, by a concurrent jurisdiction, the laws of the United States must necessarily clash with the laws of the individual states, in consequence of which the laws of Ihe states will be obstructed,
and the state governments absorbed.
This cannot be the
ease. There is not one instance of a power given to the
United States, whereby the internal policy or administration
of the states is affected.
There is no instance that can be
pointed out wherein the internal l_olicy of the state can be
affected by the judiciary of the united States.
He mentioned impost laws.
It has been given up, on all hands,
that, if there was a necessity of a federal court, it was on
this account.
Money is difficult to be got into the treasury.
The power of the judiciary to enforce the federal laws is
necessary to facilitate the collection of the public revenues.
It' is well known, in this state, with what reluctance and
backwardness collectors pay up the public moneys.
We
have been making laws after laws to remedy this evil, and
still find them ineffectual.
Is it not, therefore, necessary to
enable the general government to compel the delinquent receivers to be punctual?
The honorable gentleman admits
that the general government ought to legislate upon individuals, instead of states.
Its laws will otherwise be ineffectual, but particularly with
respect to treaties.
We have seen with what little ceremony the states violated the peace with Great Britain.
Congress had no power to enforce its observance.
The same
cause will produce the same effect. We need not flatter
ourselves that similar violations will always meet with equai
impunity.
I think he must be of opinion, upon reflection,
that the jurisdiction of the federal .judiciary could not have
been constructed otherwise with safety or propriety.
It is
necessary that the Constitution should be carried into effect,
that the laws should be executed, justice equally done to
all the community, and treaties observed.
These ends can
only be accomplished
by a general, paramount judiciary.
These are my sentiments, and if the honorable gentleman
will prove them erroneous, I shall readily adopt his opinions.
Mr. MACLAINE.
Mr. Chairman, I beg leave to make
a few observatious.
One of the gentleman's objections to
the Constitution now under consideration is, that it is not
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the act of the states, but of the people ; but that it ought to
be the act of the states ; and he instances the delegation of
power by the states to the Confederation, at the commencement of the war, as a proof of this position. I hope, sir,
that all power is in the people, and not in the state governments.
If he will not deny the authority of the people to
delegate power to agents, and to devise such a government
as a majority of them thinks will promote their happiness,
he will withdraw his objection.
The people, sir, are the
only proper authority to form a government.
They, sir,
have tbrmed their state governments, and can alter them at
pleasure.
Their transcendent power is competent to form
this or any other government which they think promotive of
their happiness.
But the gentleman contends that there
ought-to be a bill of rights, or something of that kind m
something declaring expressly, that all power not expressly
given to the Constitution ought to be retained by the states ;
and he produces the Confederation as an authority for its
necessity.
When the Confederation was made, we were
by no means so well acquainted with the principles of government as we are now. We were then jealous of the
power of our rulers, and had an idea of the British government when we entertained that jealousy.
There is no people on earth so well acquainted with the nature of government as the people of America generally are. W_ know
now that it is agreed upon by most writers, and men of
judgment and reflection, that all power is in the people,
and immediately derived from them. The gentleman surely
must know that, if there be certain rights which never can,
nor ought to, be given up, these rights cannot be said to be
given away, merely because we have omitted to say that we
have not given them up. Can any security arise from declaring that we have a right to what belongs to us ? Where
is the necessity of such a declaration ? If we have this inherent, this unalienable, this indefeasible title to those rights,
if they are not given up, are they not retained ? If Congress should make a law beyond tile powers and the spirit
of the Constitution, should we not say to Congress, "You
have no authority to make this law. There are limits beyond which you cannot go. You cannot exceed the power
prescribed hy the Constitution.
You are amenable to us for
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your conduct. This act is unconstitutional.
We will disregard it, and punish you for the attempt."
But the gentleman seems to be most tenacious of the
judicial power of the states.
The honorable gentleman
must know, that the doctrine of reservation of power not
relinquished, clearly demonstrates that the judicial power of
the states is n_,t impaired. He asks, with respect to the
trial by jury, " _¥hen the cause has gone up to the superior
court, and the verdict is set aside, what benofit arises from
having h_td _ .inr) tl'ial in the inferior court ?" 1 would ask
the gen_lemaz_, " What is the reason, that, on a special verdict or case agreed, the dec;sion is left to the court ?"
There are a number of cases where juries cannot decide.
When a jury finds the fact specially, or when it is agreed
upon by the parties, the decision is referred to the court.
If the law be against the party, the court decides against
him; if the law be for him, the court judges accordingly.
He, as well as every gentleman here, must know that, under the Confederation, Congress set aside juries.
There
was an appeal given to Congress: did Congress determine
by a jury?
Every party carried his testimony in writing
to the judges of appeal, and Congress determined upon it.
The distinction between matters of law and of fact has
not been sufficiently understood, or has been intentionally
misrepresented.
On a demurrer in law, in which the t_acts
are agreed upon by the parties, the law arising therellpon
is referred to the court. An inferior court may give an erroneous judgment; an appeal may be had from this court
to the Supreme Federal Court, and a right decision had.
This is an instance wherein it can have cognizance of matter of law solely.
In cases where the existence of facts has
been first disputed by one of the parties, and afterwards established as in a special verdict, the consideration of these
facts, hlended with the law, is left to the court. I,i such
cases, inferior courts may decide contrary to justice and law,
and appeals may be had to the Supreme Court. This is an
instance wherein it may be said they have jurisdiction both
as to law and fact. But where facts only are disputed, and
where they are once established by a verdict, the opinion of
the judges of the Supreme Court cannot, I conceive, set
aside these facts; for I do not think they have lhe power
so to do by this Constitution.
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The federal court has jurisdiction only in some instances.
There are many instances in which no court but the state
courts can have any jurisdiction whatsoever, except whert
parties claim land under the grant of different states, or the
subject of dispute arises under the Constitution itself. The
state courts have exclusive jurisdiction over every other possible controversy that can arise between the inhabitants of
their own states; nor can the federal courts intermeddle
with such disputes, either originally or by appeal. There is
a number of other instances, where, though jurisdiction is
given to the federal court, it is not taken away from the
state courts. If a man in South Carolina owes me money,
I can bring suit in the courts of that state, as well as in any
inferior federal court. I think gentlemen cannot but see
the propriety of leaving to the general government the regulation of the inferior federal tribunals. This is a power
which our own state legislature has. We may trust Congress
as well as them.
Mr. SPENCER answered, that the gentleman last up
had misunderstood him. He did not object to the caption
of the Constitution, but he instanced it to show that the
United States were not, merely as states, the objects of the
Constitution ; but that the laws of Congress were to operate
upon individuals, and not upon states. He then continued :
I do not mean to contend that the laws of the general government should not operate upon individuals. I before ohserved that this was necessary, as laws could not be put in
execution against states without the agency of the sword,
which, instead of answering the ends of government, would
destroy it. I endeavored to show that, as the government
was not to operate against states, but against individuals, the
rights of individuals ought to be properly secured. In order
to constitute this security, it appears to me there ought to
be such a clause in the Constitution as there was in the Confederation, expressly declaring, that every power, jurisdiction,
and right, which are not given up by it, remain in the states.
Such a clause would render a bill of rights unnecessary.
But as there is no such clause, I contend that there should
be a hill of rights, ascertaining and securing the great rights
ef the states and people. Besides my objection to the revision of facts by the federal court, and the insecurity of jury
lri_, I consider the concurrent jurisdiction of those courts
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with th_ state courts as extremely dangerous.
It must be
obvious to every one that, if they have such a concurrent
jurisdiction, they must in time take away the business from
the state courts entirely.
I do not deny the propriety of
having federal courts ; but they should be confined to federal
business, and ought not to interfere in those cases where the
state courts are fully competent to decide. The state courts
can do their business without federal assistance.
I do not
know how far any gentleman may suppose that I may, from
my office, be biased in favor of the state jurisdiction.
I am
no more interested than any other individual. I do not think
it will affect the respectable office which I hold.
Those
courts will not take place immediately, and even when they
do, it will be a long time before their concurrent jurisdiction
will materially affect the state judiciaries.
I therefore consider myself as disinterested.
I only wish to have the govdrnment so constructed as to promote the happiness, harmony,
and liberty, of every individual at home, and render us respectable as a nation abroad. I wish the question to be
decided coolly and calmly--with
moderation, candor, and
deliberation.
Mr. MACLAINE replied, that the gentleman's objections
to the want of a bill of rights had been sufficiently answered ;
that the federal jurisdiction was well guarded, and that the
federal courts had not, in his opinion, cognizance, in any one
ease, where it could be. alone vested in the state judiciaries
with propriety or safety. The gentleman, he said, had acknowledged that the laws of the Union could not be executed under the existing government ; and yet he objected
to the federal judiciary_s having cognizance of such laws,
though it was the only probable means whereby they could
be enforced. The treaty of peace with Great Britain was
the supreme law of the land; yet it was disregarded, for
want of a federal judiciary.
The state judiciaries did not
enforce an observance of it. The state courts were highly
improper to be intrusted with the execution of the federal
laws, as they were bound to .judge according to the state
laws, which might be repugnant to those of the Union.
Mr. IREDELL.
Mr. Chairman, I beg leave to make a
few observations on some remarks that have been made on
this part of the Constitution.
The honorable gentleman
said that it was very extraordinary that the Convention sho,ld
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not have taken the trouble to make an addition of five or
six lines, to secure the trial by jury in civil eases. Sir, if
by the addition, not only of five or six lines, but of five or
six hundred lines, this invaluable object could have been
secured, I should have thought the Convention criminal in
omitting it; and instead of meriting the thanks of their
country, as I think they do now, they might justly have
met with its resentment and indignation.
I am persuaded
the omission arose from the real difficulty of the case. The
gentleman says that a mode might have been provided,
whereby the trial by jury might have been secured satisfactorily to all the states.
I call on him to show that mode.
I know of none; nor do I think it possible for any man to
devise one to which some states would not have objected.
It
is said, indeed, that it might have been provided that it should
be as it had been heretofore.
Had this been the case, surely
it would have been highly incongruous.
The trial by jury is different in different states.
It is regulated in one way in the state of North Carolina, and in
another way in the state of Virginia.
It is established in a
different way from either in several other states. Had it,
then, been inserted in the Constitution, that the trial by jury
should be as it had been heretofore, there would have been
an example, for the first time in the world, of a judiciary
belonging to the same government being different in different parts of the same country. What would you think of
an act of Assembly which should require the trial by jury to
be had in one mode in the county of Orange, and in another
mode in Granville, and in a manner different from both in
Chatham?
Such an act of Assembly, so manifestly injudicious, impolitic, and unjust, would be repealed next year.
But what would you say of our Constitution, if it authorized such an absurdity ? The mischief, then, could not
be removed without altering the Constitution itself. It
must be evident, therefore, that the addition contended for
would not have answered the purpose. If the method of
any particular state had been established, it would have been
objected to by others, because, whatever inconveniences it
might have been attended with, nothing but a change in the
Constitution itself could have removed them; whereas, as it
is now, if any mode established by Congress is found inconvenient, it can easily be altered by a single act of legis-
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Let any gentleman consider the difficulties in which
the Convention was placed. A union was absolutely necessary. Ever), thing could be agreed upon except the regulation of the trial by jury jn civil cases. They were all
anxious to establish it on the best footing, but found they
could fix upon no permanent rule that was not liable to great
objections and difficulties. If they could not agree among
themselves, they had still less reason to believe that all the
states would have unanimously agreed to any one plan that
could be proposed. They, therefore, thought it better to
leave all such regulations to the legislature itself, conceiving
there could be no real danger, in this case, from a body composed of our own representatives, who could have no temptation to undermine this excellent mode of trial in civil cases,
and who would have, indeed, a personal interest, in common
with others, in making the administration of justice between
filan and man secure and easy.
In criminal cases, however, no latitude ought to be allowed.
In these the greatest danger from any government
subsists, and accordingly it is provided that there shall be
a trial by jury, in all such cases, in the state wherein the
offence is committed. I thought the objection against the
want of a bill of rights had been obviated unanswerably.
It appears to me most extraordinary.
Shall we give up any
thing but what is positively granted by that instrument ?
It would be the greatest absurdity for any man to pretend
that, when a legislature is formed for a [3articular p.urpose, it
can have any authority but what is so expressly glw_,nto it,
any more than a man acting under a power of attorney could
depart from the authority it conveyed to him, according to
an instance which I stated when speaking on the subject
before. As for example : m if I had three tracts of land, one
in Orange, another in Caswell, and another in Chatham,
and I gave a power of attorney to a man to sell the two
tracts in Orange and Caswell, and he should attempt to sell
my land in Chatham, would any man of common sense suppose he had authority to do so ? In like manner, I say, the
future Congress can have no right to exercise any power
but what is contained in that paper. Negative words, in
my opinion, could make the matter no plainer than it was
before. The gentleman says that unalienable rights ought
not to be given up. Those rights which are unalienable
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are not alienated.
They still remain with the great body
of the people. If any right be given up that ought not to
be, let it be shown.
Say it is a thing which affects your
country, and that it ought not to be surrendered: this
would he reasonable.
But when it is evident that the exercise of any power not given up would be a usurpation, it
would be not only useless, but dangerous, to enumerate a
number of rights which are not intended to be, given up;
because it would be implying, ill the strongest manner, that
every right not included in the exception might be impaired
by the government without usurpation; and it would be
impossible to enumerate every one. Let any one make
what collection or enumeration of rights he pleases, I will
immediately mention twenty or thirty more rights not contained in it.
Mr. BLOODWORTH.
Mr. Chairman, I have listened
with attention to the gentleman's arguments; but whether
it be for want of sufficient attention, or fi-om the grossness
of my ideas, I cannot be satisfied with his defence of the
omission, with respect to the trial by jury.
He says that
it would be impossible to fall on any satisfactory mode of
regulating the trial by jury, because there are various customs relative to it in the different states.
Is this a satisfactory cause for the omission ? Why did it not provide that
the trial by jury should be preserved in civil cases?
It has
said that the trial should be by jury in criminal cases; and
yet this trial is different in its manner in criminal cases in
the different states.
If it has been possible to secure it in
criminal cases, notwithstanding the diversity concerning it,
why has it not been possible to secure it in civil cases ?
I wish this to be. cleared up. By its not being provided for,
it is expressly provided against. I still see the necessity of
a bill of rights. Gentlemen use contradictory arguments on
this subject, if I recollect right. Without the most express
restrictions, Congress may trample on your rights. Every
ssible precaution should be taken when we grant powers.
lers are always disposed to abuse them. I beg leave to
call gentlemen's recollection to what happened under our
Confederation.
By it, nine states are required to make a
treaty; yet seven states said that they cmdd, with propriety,
repeal part of the instructions given our secretary for foreign
affairs, which prohibited him from making'a treaty to giw
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up tile Mississippi to Spain, by which repeal the rest of his
instructions enabled him to make such treat)'.
Seven states
actually did repeal the prohibitory part of these instructions,
and they insisted it was legal and proper.
This was in fact
a violation of the Confederation.
If gentlemen thus put
what construction they please upon words, how shall we
be redressed, if Congress shall say that all that is not expressed is given up, and they assume a power which is
expressly inconsistent with the rights of mankind ? Where
is the power to pretend to deny its legality ? This has occurred to me, and I wish it to be explained.
Mr. SPENCER.
Mr. Chairman, the gentleman expresses admiration as to what we object with respect to a bill of
r!ght.s, and insists that what is not given up in the Constitution is retained.
He must recollect I said, yesterday, t[,at
we could not guard with too much care those essential rights
_ind liberties which ought never to be given up. There is
no express negativeno fence against their being trampled
upon.
They might exceed the proper boundary without
being taken notice of. When there is no rule but a vague
doctrine, they might make great strides, and get possession
of so much power that a general insurrection of the people
would be necessary to bring an alteration about.
But if a
boundary were set up, when the boundary is passed, the
people would take notice of it immediatt, ly. These are the
observations which I made ; and I have no doubt that, when
he reflects, he will acknowledge the necessity of it. I acknowledge, however, that the doctrine is right ; but if that
Constitution is not satisfaetory to the people, I would have a
bill of rights, or something of that kind, to satisfy them.
Mr. LOCKE.
Mr. Chairman, 1 wish to throw some particular light upon the subject, according to my conceptions.
I think the Constitution neither safe nor beneficial, as it
grants powers unbounded with restrictions.
One gentleman
has said that it was necessary to give cognizance of causes
to the federal court, because there was partiality in the
judges of the states; that the state judges could not be
depended upon in causes arising under the Constitution and
laws of the Union.
I agree that impartiality in judges is indispensable ; but I think this alteration will not produce more
!mpartiality than there is now in our courts, whatever evils
tt may bring forth. Must there not be.judges in the federal

LocE_.1

NORTH CAROLINA.

l(J9

courts, and those judges taken from some of the states+O
The same partiality, therefore, may be in them. For my
part, I think it dero_tory to the honor of this state to give
this jurisdiction to the federal courts.
It must be. supposed
that the same passions, dispositions, and failings of humanity
which attend the state judges, will be equally the lot of the
federal judges.
To justify giving this cognizance to those
courts, it must be supposed that all justice and equity are
given up at once in the states. Such reasoning is very
strange to me. I fear greatly for this state, and for other
states.
I find there has a considerable stress been laid upon
the injustice of laws made heretofore.
Great reflections are
thrown on South Carolina for passing pine-barren and instalment laws, and on this state for making paper money.
I
wish those gentlemen who made those observations would
consider the necessity which compelled us in a great measure
to make such money.
I never thought the law which authorized it a good law. If the evil could have been avoided,
it would have been a very bad law; but necessity, sir, justified it in some degree.
I believe I have gained as little by
it as any in this house.
If we are to judge of the future by
what we have seen, we shall find as much or more injustice
in Congress than in our legislature. Necessity compelled
them to pass the law, in order to save vast numbers of people from ruin. I hope to be excused in observing that it
would have been hard for our late Continental army to lay
down their arms, with which they had valiantly and successfully fought for their country, without receiving or being
promised and assured of some compensmion for their past
services.
What a situation would this country have been in,
if they had had the power over the purse and sword!
If
they had the powers given up by this Constitution, what a
wretched situation would this country have been in ! Congress was unable to pay them, but passed many resolutions
and laws in their favor, particularly one that each state should
make up the depreciation of the pay of the Continental line,
who were distressed for the want of an adequate compensation for their services. This state could not pay her proportion in specie. To have laid a tax tbr that purpose would
have been oppressive.
What was to be done ? The only
expedient was to pass a law to make paper money, and make
:t a tender. The Continental line was satisfied, and ap-
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ploved of the measure, it being done at their instance in
some degree.
Notwithstanding it was supposed to be highly
beneficial to the state, it is tbund to be injurious to it.
Saving expense is a very great object, but this incurred
much expense.
This subject has for many years embroiled
the state; but the situation of the country, and the distress
of the people are so great, that the public measures must be
accommodated to their circumstances with peculiar delicacy
and caution, or another insurrection may be the consequence.
As to what the gentleman said of the trial by jury, it surprises me much to hear gentlemen of such great abilities
speak such language.
It is clearly insecure, nor can ingenuity and subtle arguments prove the contrary.
I trust this
country is too sensible of the value of liberty, and her citizens have bought it too dearly, to give it up hastily.
Mr. IREDELL.
Mr. Chairman, I hope some other
gentleman will answer what has been said by the gentlemen
who have spoken last. I only rise to answer the question of
the member from New Hanover m which was, if there was
such a difficulty, in establishing the trial by jury in civil cases,
that the Convention could not concur in any mode, why the
difficulty did not extend to criminal cases ? I beg leave to
say, that the difficult)', in this case, does not depend so much
on the mode of proceeding, as on the difference of the subjects of controversy, and the laws relative to them. In
some states, there are no juries in admiralty and equity cases.
In other states, there are juries in such cases.
In some
states, there are no distinct courts of equity, though in most
states there are. ol believe that, if a uniform rule_h_/d been
fixed by the Constitution, it wonld have displeased some
states so far that they would have rejected the Constitution
altogether.
Had it been declared generally, as the gentleman mentioned, it would have included equity and maritime
cases, and created a necessity of deciding them in a manner
different from that in which the 5• have been decided heretofore in many of the states ; which would very probably have
met with the disapprobation of those states.
We have been told, and I believe this was the real reason,
why they could not concur in any general rule. I have great
respect for the characters of those gentlemen who formed the
Convention, and I believe they were not capable of overlooking the importance of the trial by jury, much less of
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designedly plotting against it. But 1 fully believe that the
real difficulty of the thing was the cause of the omission,
l
trust sufficient reasons have been offered, to show that it i_
in no danger. As to criminal cases, l must observe that the
great instrument of arbitrar)' power is criminal prosecutions.
By the privileges of the habeas eorIms , no man can be confined without inquiry; and if it should appear that he has
been committed contrary to law, he must be discharged.
That diversity which is to be found in civil controversies,
does not exist in criminal cases. That diversity which contributes to the security of property in civil cases, would have
pernicious effects in criminal ones. There is no other safe
mode to try these but by a jury.
If any man had the means
of w)ing another his own way, or were it left to the control of arbitrary judges, no man would have that security for
life and liberty which every freeman ought to have. I presume that in no state on the continent is a man tried on a
criminal accusation but by a jury.
It was necessary, theretbre, that it should be fixed, in the Constitution, that the trial
should be by jury in crinfinal cases; and such difficulties did
not occur m this as in the other case. The worthy gentleman says, that by not being provided for in civil cases, it is
expressly provided against, and that what is not expressed
is given up. Were it so, no man would be more against
this Constitution than myself. I should detest and oppose
it as much as any man.
But, sir, this cannot be the case.
I beg leave to say that that construction appears to me absurd and unnatural.
As it could not be fixed either on the
principles of uniformity or diversity, it must be left to Congress to modify it. If they establish it in any manner by
law, and find it inconvenient, they can alter it. But I am
convinced that a majority of the representatives of the people will never attempt to establ_sh a mode oppressive to
their constituents, as it will be their own interest to take
care of this right
But it is observed that there ought to be
a fence provided against fimtureencroachments of power. If
there be not such a fence, it is a cause of objection.
I readily agree that there ought to be such a fence.
The instrument ought to contain such a definition of authority as would
leave no doubt; and if there be any ambiguity, it ought not
to be admitted.
He says this construction is not agreeable
Io the people, though he acknowledges it is a right one.
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In my opinion, there is no man, of an)" reason at all, but
must be satisfied with so clear and plain a definition.
If
the Congress should claim any power not given them, it
would be as bare a usurpation as making a king in America.
If this Constitution be adopted, it must be presumed the instrument will be in the hands of every man in America, to
see whether authority he usurped; and any person I)y inspecting it may see if the power claimed be enumerated.
If
it be not, he will know it to be a usurpation.
Mr. MACLAINE.
Mr. Chairman, a gentleman lately
up (Mr. Locke) has informed us of his doubts and fears
respecting the federal courts.
He is afraid for this state
and other states.
He supposes that the idea of cognizance
of the laws of the Union to federal courts, must have _._risen
from suspicions of partiality and want of common inte_,)rity
in our state judges.
The worthy gentleman is mistaken in
his' construction of what I said. I did not personally reflect
on the members of our state judiciary; nor did 1 impute
the impropriety of vesting the state judiciaries with exclusive jurisdiction over the laws of the Union, and cases arising
under the Constitution, to any want of probity in the judges.
But if they be the judges of the local or state laws, and
receive emoluments for acting in that capacity, they will be
improper persons to judge of the laws of the Union.
A
federal judge ought to be solely governed by the laws of the
United States, and receive his salary from the treasury of
the United States.
It is impossible for any judges, receiving
pay from a single state, to be impartial in cases where the
local laws or interests of that state clash with the laws of the
Union, or the general interests of America.
We have instances here which prove this partiality in such cases.
It is
also so in other states.
The gentleman has thrown out
something very uncommon.
He likens the power given by
this Constitution to giving the late army the purse and the
sword.
I am much astonished that such an idea should be
thrown out by that gentleman, hecause his respectability is
well known.
If he considers for a momcnt, he nmst see that
his observation is bad, and that the comparison is extremely
absurd and improper.
The purse and the sword must be
given to every government.
The sword is given to the executive magistrate ; but the purse remains, by this Constitution, in the representatives of the peoplc.
We know cert
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well that they cannot raise one shilling but by the consent of
the representatives of the people. Money bills do not even
originate in the Senate; they originate solely in the other
house. Every appropriation must be by law. We know,
therefore, that no executive magistrate or officer can appropriate a shilling, hut as he is authorized by law. With
respect to paper money, the gentleman has acted and spoken
with great candor.
He was against paper money from the
first emission. There was no other way to satis|)" the late
army hut by paper money, there being not a shilling of specie
in the state.
There were other modes adopted by other
states, which did not produce such inconveniences.
There
was, however, a considerable majority of that assembly who
adopted the idea, that not one shilling more paper money
should be made, because of the evil consequences that must
m_.eessarily follow.
The experience of this country, for
many years, has proved that such emissions involve us in
debts and distresses, destroy our credit, and produce no
good consequences;
and yet, contrary to all good policy,
the evil was repeated.
With respect to our public security and paper money,
the apprehensions of gentlemen are groundless.
I believe
this Constitution cannot affect them at all. In the 10th
section of the 1st article, it is provided, among other restrictions, "that no state shall emit hills of credit, make
any thing but gold and silver coin a tender in payment ot
debts, or pass any law impairing the obligation of contractsY
Now, sir, this has no retrospective view.
It looks
to futurity.
It is conceived by many people, that the moment this new Constitution is adopted, our present paper
money will sink to nothing.
For my part, I believe that,
instead of sinking, it will appreciate.
If we adopt, it will
rise in value, so that twenty shillings of it will be equal to
two Spanish milled dollars and a half. Paper money is as
good as gold and silver where there are proper fuuds to
redeem it, and no danger of its being increased.
Before
the late war, our paper money fluctuated in value. Thirtysix years ago, when I came into this country, our paper
money was at sew, n shillings to the dollar. A few years
before the late war, the merchants of Great Britain remonstrated to the ministry of that country, that they lost
much of their debts by paper money losing its value. This
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caused an order to be made through all the states not to
pass any money bills whatever.
The effect of this was, that
our paper money appreciated.
At the commencement of
the war, our paper money in circulation was equal to gold
or silver. But it is said that, on adoption, all debts contracted heretofore must then be paid in gold or silver coin.
I believe that, if any gentleman will attend to the clause
above recited, he will find that it has no retrospective, but
a prospective view.
It does not look back, but forward.
It
does not destroy the paper money which is now actually
made, but prevents ,s from making any more. This is
much in our favor, because we may pay in the money we
contracted for, (or such as is equal in value to it ;) and the
very restriction against an increase of it will add to its
value.
It is in the power of the legislature to establish a
scale of depreciatiot_, to fix the value of it. There is nothing
against this in the Constitution.
On the contrary, it favors
it. I should be much injured if it was really to be the case
that the paper mo,ey should sink. After the Constitution
was.adopted, I should think myself, as a holder of our paper
money, possessed of Continental security.
I am convinced
our money will be good money ; and if" I was to speculate
in any thing, I would in paper money, though I never did
speculate.
I should be satisfied that I should make a profit.
Why say that the state security will be paid in gold and
silver after all these things are considered?
Ever)' real,
actual debt of the state ought to be discharged in real, and
not nominal value, at any rate.
Mr. BASS took a general view of the original and appellate jurisdiction of the federal court.
He considered the
Constitution
neither necessary nor proper. He declared
that the last part of the 1st paragraph of the 2d section
appeared to him totally inexplicable.
He feared that dreadful oppression would be committed by carrying people too
great a distance to decide trivial causes.
He observed that
gentlemen of the law and men of learning did not concur in
the explanation or meaning of this Constitution.
For his
parr, he said, he could not understand it. although he took
great pains to find out its meaning, and although he flattered
himself with the possession of common sense and reason
He always thought that there ought to be a compact be
tween the governors and governed.
Some called this a
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compact ; others said it was not. From the contrariety of
opinions, he thought the thing was either uncommonly difficult, or absolutely unintelligible.
He wished to reflect on
no gentleman, and apologized for his ignorance, by ok.
serving that he never went to school, and had been born
blind; but he wished for information, and supposed that
every gentleman would consider his desire as laudable.
Mr. MACLAINE first, and then Mr. IREDELL,
endeavored to satisfy the gentleman, by a particular explanation
of the whole paragraph. It was observed that, if there
should be a controversy between this state and the king of
France or Spain, it must be decided in the federal court.
Or if there should arise a controversy between the French
king, or any other foreign power, or one of their subjects or
citizens, and one of our citizens, it must be decided there
also. The distinction between the words citizen and subject
was explained m that the former related to individuals of
popular governments, the latter to those of monarchies; as,
for instance, a dispute between this state, or a citizen of it,
and a person in Holland. The wordsfore'_n citizen would
properly refer to such persons. If the dispute was between
this state and a person in France or Spain, the words foreign
subject would apply to this ; and all such controversies might
be decided in the federal court- that the words citizens or
subjects, ill that part of the clause, could only apply to
foreign citizens or foreign subjects; and another part of the
constitution made this plain, by confining disputes, in general, between citizens of the same state, to the single case
of their claiming lands under grants of different states.
The last clause of the 2d section under consideration.
Mr. MACLAINE.
Mr. Chairman, an objection was
made yesterday by a gentleman against this clause, because
it confined the trial to the state; and he observed that a
person on the Mississippi might be tried in Edenton.
Gentlemen ought to consider that it was impossible for
the Convention, when devising a general rule tbr all the
states, to descend to particular districts. The trial by jury
is secured generally, by providing that the trial shall be in
the state where the crime was committed.
It is left to
Congress to make such regulations, by law, as will suit the
circumstances of each state. It would have been impolitic
to fix the mode of proceeding, because it would alter the
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present mode of proceeding, in such cases, in this state, or
in several others ; for there is such a dissimilarity in the proceedings of different states, that it would _ impossible to
make a genera] law which would be satisfactory to the
whole.
But as the trial is to be in the state, there is no
doubt but it will be the usual and common mode practised
in the state.
3d section read without any observation.
Article 4th. The 1st section, and two first clauses of the
2d section, read without observation.
The last clause read.
Mr. IREDELL
begged leave to explain the reason of
this clause.
In some of the Northern States they have
emancipated all their slaves.
If any of our slaves, said he,
go there, and remain there a certain time, they would, by
the present laws, be entitled to their freedom, so that their
ntasters could not get them again. This would be extremely
prejudicial to the inhabitants of" the Southern States; and
to prevent it, this clause is inserted in the Constitution.
Though the word slave is not mentioned, this is the meaning
of it. Tile northern delegates, owing to their particular
scruples on the subject of slavery, did not choose the word
slave to be mentioned.
The rest of the 4th article read without any observation.
Article 5th.
Mr. IREDELL.
Mr. Chairman, this is a very important
clause.
In every other constitution of government that 1
have ever heard or read of, no provision is made for necessary amendments.
The nfisfortune attending most constitutions which have been deliberately formed, has been, that
those who formed them thought their wisdom equal to all
possible contingencies, and that there could be no error in
what they did. The gentlemen who framed this Constitution thought with much more diffidence of their capacities ;
and, undoubtedly, without a provision for amendment it would
have been more justly liable to olijection, and the characters
of its framers would have appeared much less meritorious.
This, indeed, is one of the greatest beauties of the system,
and should strongly recommend it to every candid mind.
The Constitution of any government which cannot be regularly amended when its defects are experienced, reduces the
peoule to this dilemma_ they must either submit to its
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oppressions, or bring about amendnlents, more or less, by a
civil war. Happy this, the country we live in! The Constitution before us, if it be adopted, can be altered .with as
much regularity, and as little confusion, as any act of Assembly; not, indeed, quite so easily, which would be extremely impolitic ; but it is a most happy circumstance, that
there is a remedy in the system itself tbr its own fallibility,
so that alterations can without ditticulty be made, agreeable
to tile general sense of the people.
Let us attend to the
manner ill which amendments may be made. The proposition for amendments may arise from Congress itself, when
two thirds of both houses shall deemit necessary.
If they
should not, and yet amendments be generally wished tbr'by
the people, two thirds of the legislatures of the different
states may require a general convention for the purpose, in
which case Congress are under the necessity of convening
one. Any amendments which either Congress shall propose,
or which shall be proposed by such general convention, are
afterwards to be submitted to the legislatures of the different
states, or conventions called for that purpose, as Congress
shall think proper, and, upon the ratification of three fourths
of the states, will become a part of the Constitution.
By
referring this business to the legislatures, expense would be
saved; and in general, it may be presumed, they would
speak the genuine sense of the people. It may, however,
on some occasions, be better to consult an immediate delegation for that special purpose.
This is therefore left discretionary.
It is highly probable that amendments agreed
to in either of these methods would be conducive to the
public welfare, when so large a majority of the states consented to them. And in one of these modes, amendments
that are now wished for may, in a short time, be made to
this Constitution by the states adopting it.
It is, however, to be observed, that the 1st and 4,th clauses
m the 9th section of the 1st article are protected from any
alteration till the year 1808; and in order that no consolidation should take place, it is provided that no state shall, by
any amendment or alteration, be ever deprived of an equal
suffrage in the Senate without its own consent.
The first
two prohibitions are with respect to the census, (according to
which direct taxes are imposed,) and with respect to the importation of slaves. As to the first, it must be observed, that
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there is a material difference between the Northern and
Southern States.
The Northern States have been much
"longer .settled, and are much thller of people, than the
Southern, but have not land in equal proportion, nor scarcely
any slaves. The subject of this article was regulated with
great difficuhy, and by a spirit of concession which it would
not be prudent to disturb for a good many years. In twenty
years, there will probably be a great alteration, and then the
subject may be reconsidered with less difficulty and greater
coolness.
Ill the mean time, the compromise was upon the
best footing that could be obtained. A compromise likewise took place in regard to the importation of slaves. It is
probable that all the members reprobated this inhuman
traffic ; but those of South Carolina and Georgia would not
consent to an immediate prohibition of it _one reason of
which was, that, during the last war, they lost a vast number of negroes, which loss they wish to supply.
In the
'mean time, it is left to the states to admit or prohibit the
importation, and Congress may impose a limited duty
upon it.
Mr. BASS observed, that it was plain that the introduction
of amendments depended altogether on Congress.
Mr. 1REDELL replied, that it was very evident that it
did not depend on the will of Congress ; for that the legislatures of two thirds of the states were authorized to make
application for calling a convention to propose amendments,
and, on such application, it is provided that Congress shall
call such convention, so that they will have no option.
Article 6th.
]st clause read without any observation.
2d clause read.
Mr. IREDELL.
This clause is supposed to give too
much power, when, in fact, it only provides for the execution of those powers which are alread,y given in the foregoing articles.
What does it say? That " this Constitution,
and the laws of the United States which shall be. made in
pursuance thereof, and all treaties made, or which shall be
made, under the authority of the United States, shall be the
supreme law of the land; and the judges in every state shall
be bound thereby, any thing in the constitution or laws of
any state to the contrary notwithstanding."
What is the
mear_ing of this, but that, as we have given power, we will
support the execution of it ? We should act like children, _o
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give power and deny the legality of executing it. It is saying no more than that, when we adopt the government, we
will maintain and obey it; in the same manner as if the
Constitution of this state had said that, when a law is passed
in conformity to it, we. must obey that law. Would this be
objected to ? Then, when the Congress passes a law con
sistent with the Constitution, it is to be binding on the
people.
If Congress, under pretence of executing one
cPOWer,should, in fact, usurp another, they will violate the
onstitution.
I presume, therefore, that this explanation,
which appears to me the plainest in the world, will be entirely satisfactory to the committee.
Mr. BLOODWORTH.
Mr. Chairman, I confess his
explanation is not satisfactory to me, I wish the gentleman
had gone farther. I readily agree that it is giving them no
more power than to execute their laws.
But how far does
this go ? It appears to me to sweep off all the constitutions
of the states.
It is a total repeal of every act and constit,tion of the states.
The judges are sworn to uphold it. it
will produce an abolition of the state governments.
Its
sovereignty absolutely annihilates them.
Mr. |REDELL.
Mr. Chairman, every power deleted
to Congress is to be executed by laws made for that purpose.
It is necessary to particularize the powers intended to be
given, in the Constitution, as having no existence before;
but, after having enumerated what we give up, it follows, of
course, that whatever is done., by virtue of that authority, is
legal without any new authority or power. The _uestion,
then, under this clause, will always be, whether _ongress
has exceeded its authority.
If it has not exceeded it, we
must obey, otherwise not. This Constitution, when adopted,
will become a part of our state Constitution ; and the latter
must yield to the former only in those cases where power is
given by it. It is not to yield to it in any other case whatever. For instance, there is nothing in the Constitution of
this state establishing the authority of a federal court. Yet
the federal court, when established, will be as constitutional
as the superior co, rt is now under our Constitution.
It appears to me merely a general clause, the amount of which is
that, when they pass an act, if it be in the execution of a
power Oven by the Constitution, it shall be binding on the
people, otherwise not. As to the sufficiency or extent o¢ th,_
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power, tha: is another consideration, and has been discussed
before.
Mr. BLOODWORTH.
This clause will be the destruction of every law which will come in competition with the
laws of the United States.
Those laws and regulations
which have been, or shall be, made in this state, must be
d_stroyed by it, if they come ill competition with the powers
of Congress.
Is it not necessary to define the extent of its
operation ? Is not the force of our tender-laws destroyed by
it ? The worthy gentleman from Wilmington has endeavored
to obviate the objection as to the Constitution's destroying
the credit of our paper money, and paying debts in coin, but
unsatisfactorily to me. A man assigns, by legal action, a
bond to a man in another state ; could that bond be paid by
money?
I know it is very easy to be wrong.
1 am conscious of being frequently so. I endeavor to be open to conviction. This clause seems to me too general, and I think
its extent ought to be limited and defined.
I should suppose
every reasonable man would think some ameadments to it
were necessary.
Mr. MACLAINE.
Mr. Chairman, that it will destroy
the" state sovereignty is a very popular argument.
I beg
leave, to have the attention of the committee.
Government
is formed for the happiness and prosperity of the people at
large. The powers given it are for their own good. We
have found, by several years _experience, that government,
taken by itself nominally, without adequate power, is not
sufficient to promote their prosperity. Sufficient powers
must be given to it. The powers to be given the general
government are proposed to be withdrawn from the authority
of the state governments, in order to prolect and secure the
Union at large. This proposal is made to the people. No
man will deny their authority to delegate powers and recall
them, in all free countries.
But, says the _entleman last up,
the construction of the Constitution is in the power of Congress, and it will destroy the sovereignty of the state governments. It may be justly said that it diminishes the power
of the state legislatures, and the diminution is necessary to
the safety and prosperity of the people ; but it may be fairly
said that the members of the general government,n the President, senators, and representatives,_
whom we send thither,
Dy our free suffrages, to consult our eommon interest, will
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not wish to destroy the state governments, because the existence of the general government will depend on that of the
state governments.
But what is the sovereignty, and who is Congress ? One
branch, the people at large ; and the other branch, the states
by their representatives.
Do people fear the delegation of
power to themselves--to
their own representatives ? But
he objects that the laws of the Union are to be the supreme
laws of the land. Is it not proper that their laws should be
the laws of the land, and paramount to those of any particulax state ?Bor is it proper that the laws of any particular
state should control the laws of the United States ? Shall a
part control the whole ? To permit the local laws of any
state to control the laws of the Union, would be to give the
general government no powers at all. If the .judges are not
to be bound by it, the powers of Congress will be nugatory.
This is self-evident and plain. Bring it home to every understanding; it is so clear it will force itself upon it. The
worthy gentleman says, in contradiction to what 1 have
observed, that the clause which restrains the states from emitting paper money, &c., will operate upon the present circulating paper money, and that gold and silver must pay
paper contracts.
The clause cannot possibly have a retrospective view.
It cannot affect the existing currency in any
manner, except to enhance its value by the prohilfition of
future emissions.
It is contrary to the universal principles
of jurisprudence, that a law or constitution should have a retrospective operation, unless it be expressly provided that it
shall. Does he deny the power of the legislature to fix a
scale of depreciation as a eriterion to regulate contracts made
for depreciated money ? As to the question he has put, of an
assigned bond, I answer that it can be paid with pa_r
money. For this reason, the assignee can be in no better
situation than the assignor. If it be regularly transferred, it
will appear what person had the bond originally, and the
present possessor can recover nothing but what the original
holder of it could. Another reason which may be urged is,
that the federal courts could have no cognizance of such a
suit. Those courts have no jurisdiction in eases of debt between the citizens of the same state. The assignor being a
citizen of the same state with the debtor, and assigning it to
a citizen of another state, to avoid the intent of the Constitu-
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uon, the assignee can derive no advantage from the assignment, except what the assignor had a right to; and consequently the gentleman's objection t_lls to the ground.
Every gentleman must see the necessity for the laws of
the Union to be, paramount to those of the separate states,
and that the powers given by this Constitution must be executed. What, shall we ratify a government and then say it
shall not operate ? This would be the same as not to ratify.
As to the amendments, the be.st characters in the country,
and those whom I most highly esteem, wish for amendments.
Some parts of it are not organized to my wish. But 1 aprehend no danger from the structure of the government.
ne gentleman (Mr. Bass) said he thought it neither necessary nor proper. For my part, I think it essential to our
very existence as a nation, and our happiness and prosperity
as a free people.
The men who composed it were men of
g_at abilities and various minds. They carried their knowledge with them. It is the result, not only of great wisdom
and mutual reflection, but of " mutual deference and concession." h has trifling faults, but they are not dangerous.
Yet at the same time I declare that, if gentlemen propose
amendments, if they be not such as would destroy the government entirely, there is not a single member here more
willin+, to agree to them than myself.
Mr.e DAVIE.
Mr. Chairman: permit me, sir, to make a
few observations on the operation of the clause so often
mentioned.
This Constitution, as to the powers therein
granted, is constantly to be the supreme law of the land.
Every power ceded by it must be executed, without being
counteracted by the laws or constitutions of the individual
states.
Gentlemen should distinguish that it is not the supreme law in the exercise of a power not granted.
It can
be supreme only in cases consistent with the powers specially
granted, and not in usurpations.
If you grant any power to
the federal government, the laws made in pursuance of that
wer must be supreme, and uncontrolled in their operation.
his consequence is involved in the very nature and necessity
of the thing. The only rational inquiry is, whether those
powers are necessary, and whether they are properly granted.
To say that +you have vested the federal government with
power'to legislate for the Union, and then deny the supremacy +'¢the laws, is a solecism in terms. With respect to its
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operation on our own paper money, I believe that a little
consideration will satisfy every mall that it cannot have the
efl_ct asserted by the gentleman from New Hanovel.
The
Federal Convention knew that several states had large sums
of paper money in circulation, and that it was an interesting
property, and they. were sensible that those states would
never consent to Its immediate destruction, or ratify any
system that would have that operation.
The mischief
already done could not be repaired : all that could be done
was, to form some limitation to this great political evil. As
the paper money had become private property, and the
object of numberless contracts, it could not be destroyed or
intermeddled with in that situ.ttion, although its baneful tendency was obvious and undeniable.
It was, however, effeeting an important object to put bounds to this growing mischief. If the states had been compelled to sink the paper
money instantly, the remedy might be worse than the disease.
As we could not put an immediate end to it, we were content with prohibiting its future increase, looking forward to
its entire extinguishment when the states that had an emission circulating should be able to call it in by a gradual
redemption.
In Pennsylvania, their paper money was not a tender in
discharge of private contracts.
In South Carolina, their
bills became eventually a tender; and in Rhode Island,
New York, New Jersey, and North Carolina, the paper
money was made a legal tender in all eases whatsoever.
The other states were sensible that the destruetion of the
circulating paper would be a violation of the rights of private
property, and that such a measure would render the accession of those states to the system absolutely impraetieable.
The injustice and pernicious tendency of this disgraceful
policy were viewed with great ind!gnation by the states which
adhered to the principles of justice.
In Rhode Island, the
paper money had depreciated to eight for one, and a hundred
per cent. with us. The people of Massachusetts and Connecticut had been great sufferers by the dishonesty of Rhode
Island, and similar complaints .existed against this state.
This clause became in some measure a preliminary with the
gentlemen who represented the other states. "You have,"
said they, '_ by your iniquitous laws and paper emissions
shamefully defrauded our citizens. The Confederation pre-
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vented our compelling you to do them justice; but before
we confederate with you again, you must not only agree to
be honest, but put it out of your power to be otherwise."
Sir, a member t_om Rhode Island itself could not have set
his face against such language.
The clause was, I believe,
unanimously assented to: it has only a future aspect, and
can by no means have a retrospective operation; and I
trust the principles upon which the Convention proceeded
will meet the approbation of every honest man.
Mr. CABARRUS.
Mr. Chairman, I contend that the
clause which prohibits the states from emitting bills of credit
will not affect our present paper money.
The clause has no
retrospective view. This Constitution declares, in the most
positive terms, that no ex post facto law shall be passed by
the general government.
Were this clause to operate retrospectively, it would clearly be ex post facto, and repugnant
t9 the express provision of the Constitution.
How, then,
in tile name of God, can the Constitution take our paper
money away ? If we have contracted for a sum of money,
we ought to pay according to the nature of our contract.
Ever 3"honest m;m will pay in specie who engaged to pay it.
But if we have contracte.d tbr a sum of paper money,
it must be clear to every man in this committee, that we
shall pay in paper money.
This is a Constitution for the
future government of the United States.
It does not look
back.
Every gentleman must be satisfied, on the least
reflection, that our paper money will not be destroyed.
To
say that it will be destroyed, is a popular argument, but not
founded in fact, in my opinion.
I had my doubts, but on
consideration, 1 am satisfied.
Mr. BLOODWORTH.
Mr. Chairman, I beg leave to
ask if the payment of sums now due be ex post facto.
Will
it be an ex post facto law to compel the payment of money
now due in silver coin ? If suit be brought in the federal
court against one of our citizens, for a sum of money, will
paper money be received to satisfy the judgment ? I inquire
for information ; my mind is not yet satisfied.
It has been
said that we are to send our own gentlemen to represent us,
and that there is not the least doubt they will put that construction on it which will be most agreeable to the people
they represent. " But it behoves us to consider whether they
can do so if they would, when they mix with the bod) of
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Congress.
The Northern States are much more populous
than the Southern ones. Tothe north of the Susquehannah
there are thirty-six representatives, and to the south of it
only twenty-nine.
They will always outvote us. Sir, we
ought to be particular in adopting a Constitution which may
destroy our currency, when it is to be the supreme law of
the la,d, and prohibits the emission of paper money. I am
not, for my own part, for giving an indefinite power. Gentlemen of the best abilities differ in the construction of the
Constitution.
The members of Congress will differ too.
Human nature is thllible. I am not for throwing ourselves
out of the Union ; but we ought to be cautious by proposing
amendments.
The majority in several great adopting states
was very trifling. Several of them have proposed amendmerits, but not in the mode most satisfactory to my mind.
I hope this Convention never will adopt it till the amendments are actually obtained.
Mr. IREDELL.
Mr. Chairman, with respect to this
clause, it cannot have the operation contended for. There
is nothing in the Constitution which affects our present paper
money. It prohibits, for the future, the emitting of auy,
but it does not interfere with the paper money now actually
in circulation in several states.
There is an express clause
which protects it. It provides that there shall be no ez post
facto law. This would be ex post facto, if the construction
contended for were right, as has been observed by another
gentleman.
If a suit were brought against a man in the
federal eotirt, and execution should go against his property,
I apprehend he would, under this Constitution, have a right
to pay our paper money, there being nothing in the Constitution taking away the validity of it. Every individual in
the United States will keep his eye watchfully over those
who administer the general government, and no usurpatiou
of power will be ai:quiesced in. The possibility of usurping
powers ought not to be objected against it. Abuse may
happen in any government.
The only resource against
usurpation is the inherent right of the people to prevent its
exercise.
This is the case in all free governments in the
world.
The people will resist if the government usurp
powers not delegated to it. We must run the risk of abuse.
Wf must take care to give no more power than is necessary"
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but, ha.v!n_given that, we must submit to the possible dangers arising iMm it.
With respect to the great weight of the Northern States,
it will not, on a candid examination, appear so great as the
gentleman supposes. At present, the regulation of our representation Is merely temporary. Whether greater or less,
it will hereafter depend on actual population. The extent
of this state is very great, almost equal to that of any state
in the Union; and our population will probably be in proportion. To the north of Pennsylvania, there are twentyseven votes. To the south of Pennsylva,lia, there are thirty
votes, leaving Pennsylvania out. Pennsylvania has eight
votes. In the division of what is called the northern and
southern interests, Pennsslvania does not appear to be decidedly in either scale. Though there may be a combination
of the Northern States, it is not certain that the interests of
P,ennsylvania will coincide with theirs. If, at any time, she
join us, we shall have thirty-eight against twenty-seven.
Should she be against us, they will have only thirty-five to
thirty. There are two states to the northward, who have,
in some respect, a similarity of interests with ourselves.
What is the situation of New Jersey ? It is, in one respect,
similar to ours. Most of the goods they use come thro.gh
New York, and the5' pay for the benefit of New York, as we
pay for that of Virginia. It is so with Connecticut ; so that,
in every question between importing and non-importing
states, we may expect that two of the Northern States
would probably join with North Carolina. It is impossible
to destroy altogether this idea of separate interests. But
the difference between the states does not appear to me so
great as the gentleman imagines; and 1 beg leave to say,
that, in proportion to the increase of pop,clarion, the Southern States will have greater weight than the Northern, as
they have such large quantities of land still uncultivated,
which is not so much the case to the north. If we should
suffer a small temporary inconvenience, we shall be comnSated for it by having the weight of population in our
vor in future.
Mr. BLOODWORTH.
Mr. Chairm._m,when I was in
Congress, the southern and northern interests divided at
8usquehannah. I believe it is so now. The advantage tc
b_ gained by future population is no argument at all. Do
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we gain any thing when the other states ha__ an equality of
members ill the Senate, notwithstandin_ the increase of
members in the House of I{.epresentatives_
This is no consequence at all. I am sorry to mention it, but I can produce
an instance which will prove the facility of misconstruction.
]ere Mr.with
Bloodworth
cited
instance
in
ongress
respect to
the an
Indian
trade,whlch
sshich,took
not place
having
been distinctly heard, is omitted.]
They may trample on the rights of the people of North
Carolina if there be not sufficient guards and checks. I only
mentioned this to show that there may be misconstructions,
and that, in so important a case as a constitution, every thing
ought to be clear and intelligible, and no ground left tbr disputts.
Mr. CALDWELL.
Mr. Chairman, it is very evident
that there is a great necessity for perspicuity.
In the sweeping clause, there are words which are not plain and evident.
It says that " this Constitution, and the laws of the United
States which shall be made in pursuance thereof, k_c., shall
be the supreme law of the land." The word pursuance is
equivocal and ambiguous ; a plainer word would be better.
They may pursue bad as well as good measures, and therefore the word is improper; it authorizes bad measures.
Another thing is remarkable, mthat gentlemen, as an answer
to every improper part of it, tell us that every thing is to be
done by our own representatives, who are to be good men.
There is no security that they will be so, or continue to be
so. Should they be virtuous when elected, the laws of Congress will be unalterable.
These laws must be annihilated
by the same body which made them.
It appears to me that
the laws which they make cannot be altered without calling
a convention.
[Mr. Caldwell added some reasons tbr this
opinion, but spoke too low to he heard.]
Gov. JOHNSTON.
Mr. Chairman, I knew that many
gentlemen in this Convention were not perfectly satisfied
with every article of this Constitution ; but I did not expect
that so many would object to this clause. The Constitution
must be the supreme law of the land ; otherwise, it would be
in the power of any one state to counteract the other states,
and withdraw itself from the Union.
The laws made in
pursuance thereof by Congress ought to be. the supreme law
of the land ; otherwise, any one state might repeal the laws
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of the Union at large. Without this clause, the whole Constitution would be a piece of blank paper. Ever)" treaty
should be the supreme law of the land; without this, an)
one state might involve the whole Union in war.
The
worthy member who was last up has started an objection
which I cannot answer.
I do not know a word in the English language so good as the word pursuance, to express the
idea meant and inlended by the Constitution.
Can any one
understand the sentence any other way than this?
When
Congress makes a law in virtue of their constitutional
authority, it will be an actual law.
I do not know a more
expressive or a better way of representing the idea by words.
Every law consistent with the Constitution will have been
made in pursuance of the powers granted by it.
Every
usurpation or law repugnant to it cannot have been made in
pursuance of its powers.
The latter will be nugatory and
vgid. I am at a loss to know what he means by saying the
laws of the Union will be unalterable.
Are laws as immutable as constitutions ? Can any thing be more absurd than
assimilating the one to the other ? The idea is not war
ranted by the Constitution, nor consistent with reason.
Mr. J. M'DOWALL
wished to know how the taxes are
to be paid which Congress were to lay in this state.
He
asked if paper money would discharge them.
He calculated
that the taxes would be higher, and did not know how they
could be discharged;
for, says he, every man is to pay so
much more, and the poor man has not the money locked up
in his chest.
He was of opinion that our laws could be repealed entirely by those of Congress.
Mr. MACLAINE.
Mr. Chairman, taxes must be paid in
gold or silver coin, and not in imaginary money. As to the
subject of taxation, it has been the opinion of many intelligent men that there will be no taxes laid immediately, or, if
any, that they will be very inconsiderable.
There will be no
occasion for it, as proper regulations will raise very large
sums of money.
We know that Congress wilt have sufficient
power to make such regulations.
The moment that the
Constitution is established, Congress will have credit with
foreign nations.
Our situation being known, they can borrow any sum. It will be better for them to raise any money
the) want at p esent by borrowing than by taxation.
It is
well known tha in this country gold and silver vanish when

MACLAINE.]

NORTH CAROLINA.

189

paper money is made. When we adopt, if ever, gold and
silver will again appear in circulation. • People will not let
their hard money go, because they know that paper mon'y
cannot repay it. After the war, we had more money in gold
and silver, in circulation, than we have nominal money now.
Suppose Congress wished to raise a million of money more
than the imposts.
Suppose they borrow it.
They can
easily borrow it in Europe at four per cent.
The interest
of that sum will be but £40,000.
So that the people, instead of having the whole £1,000,000 to pay, will have but
£4_,000 to pay, which will hardly be felt. The proportion
of £4_,000 for this state would be a trifle. In seven years'
time, the people would be able, hy only being obliged to pay
the interest annually, to save money, and pay the whole
Pcrincipal, perhaps, afterwards, without much difficulty.
ongress will not lay a single tax when it is not to the advantage of the people at large. The western lands will also be
a considerable fired. The sale of"them will aid the revenue
greatly, and we have reason to believe the impost will be
productive.
Mr. J. M'DOWALL.
Mr. Chairman, instead of reasons
and authorities to convince me, assertions are made. Many
respectable gentlemen are satisfied that the taxes will be
higher. By what authority does the gentleman say that the
impost will be productive, when our trade is come to nothing? Sir, borrowing money is detrimental and ruinous to
nations. The interest is lost money. We have been obliged
to borrow money to pay interest ! We have no way of paying additional and extraordinary sums. The people cannot
stand them. I should be extremely sorry to live under a
government which the people could not understand, and
which it would require the greatest abilities to understand.
It ought to be plain and easy to the meanest capacity. What
would
be the consequence of ambiguity ? It may raise an.
lmoslty and revohmons, and revolve us in bloodshed. It
becomes us to be extremely cautious.
Mr. MACLAINE.
Mr. Chairman, I would ask the gentleman what is the state of our trade, l do not pretend to
a very great knowledge in trade, but I know something of it.
If our trade be in a low situation, it must be the effect of
our present weak government.
I really believe that Congrass will be able to raise almost what sums they please by
•

•

•
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the impost. I know it will, though the gentleman may call
it assertion.
I am not unacquainted with the territory or
resources of this country.
The resources, under proper regulations, are very great. In ttle course of a few years, we
can raise money without borrowing a single shilling. It is
not disgracethl to borrow money. Tile richest nations have
recurred to loans on some emergencies,
l believe, as much
as I do in my existence, that Congress will have it in their
power to borrow money if our government be such as people
can depend upon. They have been a[fle to borrow now
under the present feeble system.
If so, can there be any
doubt of their being able to do it under a respectable government ?
Mr. M'DOWALL replied, that our trade was on a contemptible footing; that it was come almost to nothing, and
lower in North Carolina than any where ; that therefore little could be expected from the impost.
Mr. J. GALLOWAY.
Mr. Chairman, I should make no
objection to this clause were the powers granted by the Const_tution sufficiently defined; for l am clearly of opinion that
it is absolutely necessary for every government, and especially for a general government, that its laws should be the
supreme law of the land. But I hope the gentlemen of the
committee will advert to the 10th section of the 1st article.
This is a negative which the Constitution of our own state
does not impose upon us. I wish the committee to attend
to that part of it which provides that no state shall pass
any law which will impair the obligation of contracts.
Our
public securities are at a low ebb, and have been so for many
years.
We well know that this country has taken those securities as specie. This hangs over our heads as a contract. There is a million and a half in circulation at least.
That clause of the Constitution may compel us to make
good the nominal value of these securities.
I trust this
country never will leave it to the hands of the general government to redeem the securities which they have already
given. Should this be the case, the consequence will be,
that they will be purchased by speculators, when the citizens
will part with them, perhaps for a very trifling consideration.
Tbose speculators will look at the Constitution, and see that
they will be paid in gold and silver. They will buy them
at a half-crown in the pound, and get the full nominal value
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for them in go!d and silver. I therefore wish the committee
to consider whether North Carolina can redeem those securities in the manner most agreeable to her citizens, and justifiable to the world, if this Constitution be adopted.
Mr. DAVIE.
Mr. Chairman, | believe neither the 10th
secti,m, cited by the gentleman, nor any other part of the
Constitution, has vested the general government with power
to interfere with the public securities of any state.
I will
venture to say that the last thing which the general government will attempt to do will be this. They have nothing
to do with it. The clause refers merely to contracts between
individuals.
That section is the best in the Constitution.
It is founded on the strongest principles of justice. It is a
section, in short, which I thought would have endeared the
Constitution to this country.
When the worthy gentleman
comes to consider, he will find that the generalr_overnment
cannot possibly interfere with such securities,
l-low can it ?
It has no negative clause to that effect. Where is there a
negative clause, operating negatively on the states themselves ? It cannot operate retrospectively, for this would be
repugnant to its own express provisions.
It will be left to
ourselves to redeem them as we please. We wished we
could put it on the shoulders of Congress, but could not.
Securities may be higher, but never less. I conceive, sir,
that this is a very plain case, and that it must appear perfectly clear to the committee that the gentleman's alarms
arc groundless.
WEDNESDAY,

July 30, 1788.

The last clause of the 6th article read.
Mr. HENRY ABBOT, after a short exordium, which
was not distinctly heard, proceeded thus: Some are afraid,
Mr. Chairman, that, should the Constitution be received,
th_:y would be deprived of the privilege of worshipping God
according to their couscienees, which would be taking from
them a benefit they enjoy under the present constitution.
They wish to know if their religious and civil liberties be
secured under this system, or whether the general government may not make laws infringing their religious liberties.
The worthy member from Edenton mentioned sundry political reasons why treaties should he the supreme law of the
land
I, is feared, by some people, that, by the power of
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making treaties, they might make a treaty engaging with
tbreign powers to adopt the Roman Catholic religiun in the
United States, which would prevent the peop!e from worshipping God according to their own consciences.
The
worthy membej" from Halifax has in some measure satisfied
my mind on this subject.
But others may be dissatisfied.
Many wish to know what religion shall be established.
I
believe a majority of tile community are Presbyterians.
1
am, for my part, against any exclusive establishment;
but if
there were any, I would prefer the Episcopal.
The exclusion of religious tests is by many thought dangerous and
impolitic.
They suppose that if there be no religious test
required, pagans, deists, and Mahometans might obtain offices
among us, and that the senators and representatives might
all be pagans.
Every person employed by the general and
state governments is to take an oath to support the former.
Some are desirous to know how and by whom they are to
swear, since no religious tests are required--whether
they
are to swear by Jupiter, Juno, Minerva, Proserpine, or
Pluto. We ought to be suspicious of our liberties.
We
have felt the effects of oppressive measures, and know the
happy" consequences of _ingjealous
of our rights.
I would
be g.lad some gentleman would endeavor to obviate these objections, in order to satisfy the religious part of the society.
Could I be convinced that the objections were well founded,
I would then declare my opinion against the Constitution.
Mr. Abbot added several olher observations, but spoke too
ow to be heard.]
Mr. IREDELL.
Mr. Chairman, nothing is more desirable than to remove the scruples of any gentleman on this
interesting subject.
Those concerning religion are entitled
to particular respect.
I did not expect any objection to this
particular regulation, which, in my opinion, is calculated to
rveVent evils or"the most pernicious consequences to soc,ie_y.
ely person in the least conversant in the histor) of mankind, knows what dreadful mischiefs have been committed
by reli_ous persecutions.
Under the color of religious wsts,
the utmost cruehies have been exercised.
Those in power
have generally considered all wisdom centred in themselves;
that they alone had a right to dictate to the rest of mankind ;
and that all opposition to their tenets was profane and impious. The consequence of this imolerant spirit had been,
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that each church has in turn set itself up against every other ;
and persecutions and wars of the most implacable and bloody
nature have taken place in every part of the world. America
has set an example to mankind to think more modestly and
rea_nably m that a man may be of different religious sentiments from our own, without being a had member of society.
The principles of toleration, to the honor of this age, are
doing away those errors and prejudices which have so long
prevailed, even in the most intolerant countries. In the Romall Catholic countries, principles of moderation are adopted
which would have been spurned at a century or two ago. I
should be sorry to find, when examples of toleration are set
even by arbitrary governments, that this country, so impressed with the highest sense of liberty, should adopt principles on this subject that were narrow and illiberal.
I consider the clause under consideration as one of tile
strongest proofs that could be adduced, that it was the intention of those who formed this system to establish a general
religious liberty in America.
Were we to judge from the
examples of religious tests in other countries, we should be
persuaded that the 5" do not answer the p_lrpose for which
they are intended.
What is the consequence of such in
England ? In that country no man call be a mealber in the
House of Commons, or bold any office under the crown,
without taking the sacrament according to the rites of the
Church.
This, in the first instance, must degrade and profane a rite which never ought to he take, but from a sincere
principle of devotion.
To a man of base, principles, it is
made a mere instrument of civil policy. The intention was,
to exclude all persons from offices but the members of the
Church of England.
Yet it is notorious that dissenters
qualii_y themselves for offices in this manner, though they
never conform to the Church on an5"other occasion ; and men
of no reli_ou at all have no scruple to make use of this qualific_tion.
It never was known thlt a man who had no principles of religion hesitated to perform any rite when it was
convenient for his private interest.
No test can bind such
a one. I am therefore clearly of opinion that such a discrimination would neither be effectual Ibr its own purposes,
nor, if it could, ought it by any means to be, made, Upon
the principles I have stated, I confess the restriction on the
power of Congress, in this particular, has my hearty appro-
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bation. They certainly have no authority to interfere in the
establishment of any religion whatsoever; and I am astonished that any gentleman should conceive they have. Is
there any power given to Congress in matters of religion ?
Can they pass a single act to impair our religious liberties ?
If they could, it would be a just cause of alarm.
If they
could, sir, no man would have more horror against it than
myself. Happily, no sect here is superior to another.
As
long as this is the case, we shall be free from those persecutions and distractions with which other countries have been
torn.
If any future Congress should pass an act concerning
the religion of the country, it would be an act which they
are not authorized to pass, by the Constitution, and which
the people would not obey.
Every one would ask, " Who
authorized the government to pass such an act ? It is not
warranted by the Constitution, and is barefaced usurpation."
The power to make treaties can nerer be supposed to inelude a right to establish a foreign religion among ourselves,
thoueh it might authorize a toleration of others.
But it is objected that the people of America may, perhaps, choose representatives who have no religion at all, and
that pagans and Mahometans may be admitted into offices.
But how is it possible to exclude any set of men, without
taking away that principle of religious freedom which we
ourselves so warmly contend for ? This is the foundation
on which persecution has been raised in every part of the
world.
The people in power were always right, and every
body else wrong.
If you admit the least diffe,'ence, the
door to persecution is opened.
Nor would it answer the
purpose, for the worst part of the excluded sects would comply with the test, and the best men only be kept out of our
counsels.
But it is never to be supposed that the people of
America will trust their dearest rights to persons who have
no religion at all, or a religion materially different from their
own. It would be happy for mankind if religion was permitted to take its own course, and maintain itself by the
exc_:llence of its own doctrines.
The divine Author of our
relio_ion never wished for its support by worldly authority.
Has he not said th'_t the gates of hell shall not prevail
against it ? It made much greater progress for itself, than
when supported by the greatest authority upon earth.
It has been asked by that respectable gentleman (Mr
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Abbot) what is the meaning of that part, where it is said
that the United States shall guaranty to every state in the
Union a republican form of government, and why a guaranty of religious freedom was not included. The meaning
of the guaranty provided was this: There being thirteen
governments confederated upon a republican principle, it
was essential to the existence and harmo,ly of the con|ederacy that each should be a republican government, and that
no state should have a right to establish an aristocracy f_r
monarchy. That clause was therefore inserted to prevent
any state from establishing an)" government but a republican
one. Every one must be convinced of the mischief that
would ensue, if any state had a right to change its government to a monarchy.
If a monarchy was established in any
one state, it would endeavor to subvert the freedom of the.,
others, and would, probably, by degrees succeed in it. This
must strike the mind of every person here, who recollects
the history of Greece, when she had confederated governments.
The king of Macedon, by his arts and intrigues,
got himself admitted a member of the Amphictyonic council,
which was the s,lperintending government of the Grecian
republics ; and in a short time he became master of them all.
It is, then, necessary that the members of a confederacy
should have similar governments.
But consistently with
this restriction, the states m:,y make what change in their
own governments they think proper. Had Congress undertaken to guaranty religious freedom, or any particular species
of it, they would then have had a pretence to interfere in a
subject the.)"have nothing to do with.
Each state, so far as
the clause in question does not interfere, must be left to the
operation of its own principles.
There is a degree of jealousy which it is impossible to
satisfy.
Jealousy" in a free government ought to be respected ; but it may be carried to too great an extent.
It is impracticable to guard a,.,ainst all possihle danger of peoplCs
choosing their officers indiscreetly.
If they have a right to
choose, they may make a bad choice.
I met, by accident, wi_h a pamphlet, this morning, in
which the author states, as a very serious danger, that the
pope of Rome might be ejected President.
I confess this
never struck me before ; and if the author had read all the
qualification_ of a President, perhaps his fears might have
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been ,lnteted. No man but a native, or who has resided fourteen years in America, can be chosen President.
I know
not all the qualifications for pope, but I believe he must he
taken from the college of cardinals; and probably there are
many previous steps necessary before he arrives at this dignity. A native of America must have very singular good
fortune, who, afteJ"residing fourteen years in his own country,
should go to Europe, enter into Romish orders, obtain the
promotion of cardinal, afterwards that of pope, and at length
be so much in the confidence of his own country as to be
elected President.
It would be still more extraordinary if
he should give up his popedom for our presidency. Sir, it is
impossible to treat such idle fears with any de.gree of gravity.
Why is it not ol._ected, that there is no provmon in the CmJstitution against electing one of the kings of Europe President ? h would be a clause equally rational and judicious.
I hope that I have in some degree satisfied the doubts of
the gentleman.
This article is calculated to secure universal religious liberty, by putting all sects on a level -- the only
way to prevent persecuuo,_.
I thought nobody would have
objected to this clause, which deserves, in my opinion, the
highest approbation.
This co,retry has already had the
honor of setting an example of civil freedom, al_l l trust it
will likewise have the honor of teaehin_ the rest of the world
the way to religious freedom also. God grant both may be
perpetuated to the end of time !
Mr. ABBOT, after expressing his obligations for the explanation _¢hich had been g.iven, obse.rved that no answer
had been given to the questaul he put concerning the fi>rm
of an oath.
Mr. IREDELL.
Mr. Chairman, I _g pardon for having
omitted to take notice of that part which the worthy ge,tleman has mentioned.
It was by no means ti,om design, but
from its having escaped my memory, as I have not the conveniency of taking notes. ] shall now satisfy him in that
particular ir_ the best manner in my power.
According to the modern definition of an oath, i: is considered a ,'solemn appeal to the Supreme Being, for the trmh
of what is said, by a person who believes in the existence of
a S, preme Bein_ and in a ftmlre state of rewards and punishments, according to that form which will bind his conscience most." It was Ion_ held that no oath could be
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administered but upon the New Testament, except to a Je;v,
who was allowed to swear upon the Old. According to this
notion, none but Jews and Christians could take an oath;
and heathens were altogether excluded. At length, by the
operation of principles of toleration, these narrow notions
were done away.
Men at lenzth considered that there were
many virtuous men in the world who had not had an opportunity of being instructed either in the Old or New Testameat, who yet very sincerely believed in a Supreme Being.
and in a future state of rewards and punishments.
It is well
known that many nations entertaia this belief who do not
believe either in the Jewish or Christian religion. Indeed,
there are few people so grossly ignorant or barbarous as to
have no religion at all. And if none but Christians or Jews
could be examined upon oath, many innocent persons might
suffer for want of the testimony of others.
In regatM to the
form of an oath, that ougt_t to be governed by the religion
of the person taking it. 1 remember to have read an instance
which happened in England, I believe in the time of Charles
II. A man who was a material witness in a cause, refused
to swear upon the book, and was admitted to swear with his
uplifted hand.
The jury had a difficulty in crediting him;
but the chief justice told them, he had, in his opinion, taken
as strong an oath as any of the other witnesses, though, had
he been to swear himself, he should have kissed the book.
A very remarkable instance also happened in England, about
forty years ago, of a person who was admitted to take an
oath according to the rites of his own country, though he was
a heathen.
He was an East Indian, who had a great suit in
chancery, and his answer upon oath to a bill filed against
him was absolutely necessary.
Not believing either in the
Old or New Testament, he could not be sworn in the accustomed manner, but was sworn according to the tbrm of the
Gentoo religion, which he professed, by touching the foot of
a priest.
It appeared that, accordit_g to the tenets of this
religion, its members believed in a Supreme Being, and in a
future state of rewards and punishments.
It was accordingly held by the judges, upon great consideration, that the
oath ought to be received: they considering that it was
probable those of that religion were equally bound in conscience by an oath according to their form of swearing, as
they themselves were by one of theirs ; and that it would be
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a reproach to the justice of the country, if a man, merely because he was of a different religion from their own, should
be denied redress of an injury he had sustained.
Ever since
this great case, it has been universally considered that, in
administering an oath, it is only necessary to inquire if the
person who is to take it, believes in a Supreme Being,
and in a future state of rewards and punishments.
If he
does, the oath is to be administered according to that form
which it is supposed will bind his conscience most. It is,
however, necessary that such a belief should be entertained,
because otherwise there would he nothing to bind his conscience that could be relied on; since there are many cases
where the terror of punishment in this world for perjury could
not be dreaded. I have endeavored to satisfy the committee.
We may, I think, very safely leave religion to itself; and as
to the form of the oath, l think this may well be trusted to
_he general government, to be applied on the principles 1
have mentioned.
Gov. JOHNSTON expressed great astonishment that the
people were alarmed on the subject of religion. This, he
said, must have arisen from the great pains which had been
taken to prejudice men's minds against the Constitution.
He begged leave to add the following few observations to
what had been so ably said hy the gentleman last up.
I read the Constitution over and over, but could not see
one cause of apprehension or jealousy on this subject.
When I heard there were app,'ehensions that the pope of
Rome could be the President of the United States, I was
greatly astonished.
It might as well be said that the king
of England or France, or the Grand Turk, could be chosen
to that office. It would have been as good an argument.
It appears to me that it would have been dangerous, if Congross could intermeddle with the subject of religion.
True
religion is derived from a much higher source than human
laws.
When any attempt is made, by any government, to
restrain men's consciences, no good consequence can possibly follow. It is apprehended that Jews, Mahometans,
pagans, &c., may be elected to high offices under the government of the United States.
Those who are Mahometans, or any others who are not professors of the Christian
religion, can never be elected to the office of President, or
other high office, but in one of two cases. First, if the
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people of America lay aside the Christian religion altogether.
It may happen. Should this unfortunately take place, the
people will choose such men as think as they do themselves.
Another case is, if any persoos of such descriptions should,
notwithstanding their religion, acquire the confidence and
esteem of the people of America by their good conduct and
practic:e of virtue, they may be chosen. I leave it to gentlemen's candor to judge what probability there is of the
people's choosing men of different sentiments from themselves.
But great apprehensions have been raised as to the influence of the Eastern States. When you attend to circumstances, this will have no weight.
I know but two or three
states where there is the least chance of establishing any
particular religion. The people of Massachusetts and Connecticut are mostly Presbyterians.
In every other state, the
eople are divided into a great number of" sects. Ill Rhode
land, the tenets of the Baptists, I believe, prevail. In
New York, they are divided very much: the most numerous
are the Episcopalians and the Baptists.
In New Jersey,
they are as much divided as we are. In Pennsylvania, if
any sect prevails more than others, it is that of the Quakers.
In Maryland, the Episcopalians are most numerous, though
there are other sects.
In Virginia, there are many sects;
you all know what their religious sentiments are. So in all
the Southern States they differ; as also in New Hampshire.
I hope, therefore, that gentlemen will see there is no cause
of fear that any one religion shall be exclusively established.
Mr. CALDWELL
thought that some danger might arise.
He imagined it might be ol_ected to in a political as well as
in a religious view. In the first place, he said, there was an
invitation for Jews and pagans of eve,'y kind to come among
us. At some future period, said he, this might endanger
the character of the United States. Moreover, even those
who do not regard religion, acknowledge that the Christian
religion is best calculated, of all religions, to make good
members of society, on account of its morality, l think,
then, added he, that, in a political view, those gentlemen who
formed this Constitution should not have given this invitation to Jews and heathens.
All those who have any religion are against the emigration of those people from the
uastern hemisphere.
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Mr SPENCER
was an advocate for securing every unalienable right, and that of worshippinz God according to
the dictatesofconscience
in particular.
_e theretbre thought
that no one particular religion should be established.
Religious tests, said he, have been the foundation of persecutions
in all countries.
Persons who are conscientious will not take
the oath required by religious tests, and will therefore be excluded from offices, though equally capable of dischargin_
them as any member of the society.
It is feared, continued
he, that persons of bad principles, deists, atheists, _c., may
come into this country; and there is nothing to restrain them
from being eligible to offices. He asked if it was reasonable
to suppose that the people would choose men without regarding their characters.
Mr. Spencer then continued thus:
Gentlemen urge that the want of a test admits the most
vicious characters to offices. I desire to know what test
.could hind them.
If they were of such principles, it would
not keep them from enjoying those offices. On the other
hand, it would exclude from offices conscien'tious and truly
religious people, though equally capable as others.
Conscientious persons would not take such an oath, and would be
therefore excluded.
This would be a great cause of objection to a religious test.
But in this case, as there is not a
religious test required, it leaves religion on the solid foundation of its own inherent validity, without any connection
with temporal authority; and no kind of oppression can take
place.
I confess it strikes me so. I am sorry to differ from
the worthy gentleman.
I cannot object to this part of the
Constitution.
I wish every other part was as good and
proper.
Coy. JOHNSTON
approved of the worthy member's
candor.
He admitted a possibility of Jews, pagans, &c.,
emigrating to the United States; yet, he said, they could
not be in proportion to the emigration of Christians who
should come from other countries; that, in all probability,
the children even of such people would be Christians ; and
that this, with the rapid population of the United States,
their zeal for religion, and love of liberty, would, he trusted,
add to the pro_ess of the Christian religion among us.
The 7th article read without any objection against it.
Gov. JOHNSTON,
after a short speech, which was not
distinctly heard, made a motion to the following effect'--
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That this committee, haviug fully deliberated on the Constitution proposed for the future government of the United States of America, by the
Federal Convention lately held at Philadelphia, oil the 17th day of September last, and having taken into their serious consideration the present
critical situation of America, which induces them to be or" opinion, tha_
though certain amendments to the said Constitution m_y be wished for.
yet that those amendments should be proposed subsequent t_ the ratifiea
tion on the part of this state, and not previous to _t,-- they therefore recommend that the Conventioq do ratify the Constitution, and at the same
time propose amendments, to take place in one of the modes prescribed
by the Const,tution.

Mr. LENOIR.
Mr. Chairman, I conceive that I shall
not be out of order to make some observations on this last
part of the system, and take some retrospective view of some
other parts or"it. I think it not proper for our adoption, as I
consider that it endangers our liberties.
When we consider
this system collectively, we must be surprised to think that
any set of men, who were delegated to amend the Contbderation, should prollose to annihilate it ; for that and this system are utterly different, and cannot exist together.
It has
been said that the fullest confidence should be put in those
characters who formed this Constitution.
We will admit
them, in private and public transactions, to be good characters.
But, sir, it appears to me, and every other member of
this committee, that they exceeded their powers. Those
gentlemen had no sort of power to form a new constitution
altogether ; neither had the citizens of this country such an
idea in their view. I cannot undertake to say what principles actuated them.
I must conceive they were mistaken in
their politics, and that this system does not secure the unalienable right,_ of freemen.
It has some aristocraticai and
some monarchical features, and perhaps some of them intended the establishment
of one of these governments.
Whatever might be their intent, according to my views, it
will lead to the most dangerous aristocracy that ever was
thought of_an
aristocracy established on a constitutional
bottom!
I conceive (and I lmlieve most of this committee
will liket_ise) that this is so dangerous, that I should like as
welt to have no constitution at all. Their powers are almost
unlimited.
A constitution ought to be understood by every one. The
most humble and trifling characters in the country have
a right to know what foundation they stand upon. I confess I do not see the end of the powers here proposed, nnJ
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the leaso,s for granting them. The principal e,d of a constitutlon is to set forth what must be given up tbr the community at large, and to secure those rights which ought never
to be infringed. The proposed plan secures no right; or, if
it does, it is in so vague and undeterminate a manner, that
we do not understand it. My constituents iastructed me to
oppose the adoption of this Constitution. The principal
reasons are as tbllow: The right of representation is not
fairly and explicitly' preserved to the people, it being easy
to evade that privilege as provided in this system, ancl
the terms of election being too long. If our General Assembly be corrupt, at the end of the year we can make new me.n
of them by sending others in their stead, It is ,lot so here.
If there be any reason to think that human nature is corrupt,
and that there is a dispositioa in men to aspire to power,
they may embrace an opportunity, during their long continuance in office, by means of their powers_ to take away the
rights of the people. The senators are chosen for six years,
and two thirds of them, with the President, have most extensive powers. They may enter into a dangerous combina
tion. And they may be continually re61ected. The President may be as good a man as any in existence, but he is
bat a man. He may be corrupt. He has an opportunity"of
forming plans dangerous to the community at large. I shall
not enter into the rninuth'e of this system, but ] conceive,
whatever may have been the intention of its framers, that it
leads to a most dangerous aristocracy. It appears to me
that, instead of securing the sovereignty of the states, it is calculated to melt them down into one solidempire. If the citizens of this state like a consolidated government, I hope they
will have virtue enough to secure their rights. 1 am sorry
to make use of the expression, bat it appears to me to be a
scheme to reduce this government to an aristocracy. It
guaranties a republican form of government to the states;
when all these powers are in Congress, it will only be a form.
It will be. past recovery, when Congress has the power of
the purse and the sword. The power of the sword is in exvlicit terms given to it. The power of direct taxation gives
the purse. They may prohibit the trial by jury, which is a
most sacred and valuable right. There is nothing contained
in this Constitution to bar them from it. The federal courts
have also appellate cognizance of law and fact; the sole
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cause of which is to deprive the people of that trial, which Jt
is optional in them to grant or not. We find no nrovision
against infringement on the rights of conscience.
]_cclesiastical courts may be established, which will be destructive tc
our citizens.
They may make any establishment they think
proper. They have also an exclusive legislation in their
ten miles square, to which may be. added their power over
the militia, who may be carried thither and kept there for
life. Should any one grumble at their acts, he would be
deealed a traitor, and perhaps taken up and carried to the
exclusive legislation, and there tried without a.jury. We
are told there is uo cause to fear. When we consider the
_frheatpowers of Congress, there is great cause of alarm.
ey can disarm the militia. If they were armed, they
would be a resource against great oppressions.
The laws
of a great empire are difficult to be executed.
If the laws
of the Union were oppressive, they could not carry them i,lto
effect, if the people were possessed of proper means of defence.
It was cried out that we were in a most desperate situation, and that Congress could not discharge any of their
most sacred contracts.
I believe it to be the case. But
why give more power than is necessary ? The men who
went to the Federal Convention went for the express purpose of amending the government, by giving it such additional powers as were necessary.
If we should accede to
this system, it may be thought proper, by a few designing
persons, to destroy it, in a future age, in the same manner
that the old system is laid aside. The Confederation was
binding on all the states.
It could not be destroyed but
with the consent of all the states. There was an express
article to that purpose.
The men who were deputed to the
Convention, instead of amending the old, as they were solely
empowered and directed to do, proposed a new system.
If
the best characters departed so far from their authority, what
may not be apprehended from others, who may be agents in
the new government ?
It is natural for men to aspire to power--it
is the nature
of mankind to be tyrannical; therefore it is necessary for
us to secure our rights and liberties as far as we can. But
it is asked why we should suspect men who are to be chosen
by ourselves, while it is their interest to act justly, and while
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men b_veself-interest
at heart. I thinkthereasonswhich
l hav_.givenare sufficient
to answer thatquestion.We
ought toconsiderthe depravity
of human nature,
the predominant thirst
of power which isin thebreastof ever)'
one,thetemptations
ourrulers
may have,and theunlimited
confidence
placedin them by thissystem. These are the
foundation
ofmy lhars.They would be solonginthegeneralgovernmentthatthey would forgetthe grievances
of
the peopleof the states.
But itissaidwe shallbe ruinedifseparatedfrom the
otherstates,
whichwillbe thecaseifwe do notadopt. If
so,I would put lessconfidence
inthosestates.The states
areallbound togetherby theConfederation,
and the rest
cannotbreak from us withoutviolating
the most solemn
compact. Iftheybreakthat,theywillthis.
But itisurgedthatwe oughttoadopt,becauseso many
otherstateshave. In thosestateswhich have patronized
and ratified
it,many greatmen haveopposedit. The motivesof thosestatesI know not. Itisthegoodnessof the
Constitution
we are to examine. We are toexercise
our
own judgments,
and actindependently.And as Iconceive
we arenot outof theUnion,I hope thisConstitution
will
not be adoptedtill
amendments are made. Amendments
arewishedforby theotherstates.
Itwas urgedherethatthe
President
shouldhavepower tograntreprieves
and pardons.
This power is necessary with proper restrictions. But the
President may be at the head of a combination against the
rights of the people, and may reprieve or pardon the whole.
It is answered to this, that he cannot pardon in cases of
impeachment.
What is the punishment in such cases?
Only removal from office and future disqualification.
It
does not touch life or property. He has power to do away
pu.nishment in every other case. It is too unlimited, in my
oplmon. It may be exercised to the public good, but may
also be perverted to a different purpose, Should we get
those who will attend to our interest, we should be safe
under any Constitution, or without any. If we send men
of a different disposition, we shall be in danger. Let us
give them only such powers as are necessary for the good of
the community.
The President has other great powers. He has the num.
ination of all officers, and a qualified negative on the laws
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He may delay the wheels of government.
He may drive
the Senate to concur with his proposal. He has other extensive powers. There is no assurance of the liberty of the
press. They may make it treason to write against the most
arbitrary proceedings.
They have power to control our elections as much as they please. It may be very oppressive on
this state, and all the Southern States.
Much has been said of taxation, and the inequality- of it
on the states.
But nothing has been said of the mode of
furnishing men. In what proportion are the states to furnish
men ? Is it in proportion to the whites and blacks ? I presume it is. This st,ire has one hundred thousand blacks.
By this Constitution, fifty negroes are equal to thirty whites.
This state, therefore, besides the proportion she must raise
for her white people, must furnish an additional number for
her blacks, in proportion as thirty is to fifty. Suppose there
be a state to the uorthward that has sixty thousand persons;
this state must fiirnish as many men for the blacks as that
whole state, exclusive of those she must furnish for her
whites. Slaves, instead of strengthening, weaken the state ;
the regulation, therefore, will greatly injure it, and the other
Southern States.
There is another clause which I do not,
perhaps, understand.
The Power of taxation seems to me
not ro extend to the lands of the people of the United
States; for the rule of taxation is the number of thc whites
and three fifths of the blacks. Should it be the case that
they have no power of taxing this object, must not direct
taxation be. hard upon the greater part of this state ? I am
not confident that it is so, but it appears to me that they
cannot lay taxes on this object.
This will oppress the poor
people who have large families of whites, and no slaves to
assist them in cultivating the soil, although the taxes are to
be laid in proportion to three fifths of the negroes, and all
the whites. Another disadvantage to this state will arise
from it. This state has made a contract with its citizens.
The public securities and certificates 1 allude to. These
may be negotiated to men who live in other states.
Should
that be the case, these gentlemen will have demands against
this state on that account. The Constitution points Ollt the
mode of recovery ; it must be in the federal court only, because controversies between a state and the citizens of
another state are cognizable only in the federal courts.
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They cannot be paid but in gold and silver. Actual specie will be recovered in that court. This would be an intolerable grievance without remedy.
I wish not to be so understood as to be so averse to this
system, as that I should object to all parts of it, or attempt
to reflect ell the reputation of those gentlemeu who formed
it ; though it appears to me that I would not have agreed to
any proposal but the amendment of the Confederation.
If
there were any security for the liberty of the people, I would,
for my own part, agree to it. But in this case, as millions
yet unborn are concerned, and deeply interested in our decision, I would have the most positive and pointed security.
I shall therefore hope that, before this house will proceed to
adopt this Constitution, they will propose such amendments
to it as will make it complete ; and when amendments are
adopted, perhaps I will be as ready to accede to it as any
. man. One thing will make it aristocratical. Its power_ are
very indefinite. There was a very necessary clause in the
Confederation, which is omitted in this system.
That was
a clause declaring that every power, &c., not given to Congress, was reserved to the states.
The omission of this
clause makes the power so much greater.
Men will naturally put the fullest construction on the power given them.
Therefore lay all restraint on them, and form a plan to be
understood by every gentleman of this committee, and every
individual of the community.
Mr. SPAIGHT.
Mr. C_hairman, I am one of those who
formed this Constitution.
The gentleman says, we exceeded
our powers.
I deny the charge.
We were sent with a full
power to amend the existing system.
This involved every
power to make every alteration necessary to meliorate and
render it perfect.
It cannot be said that we arrogated
powers altogether inconsistent with the object of our delegation.
There is a clause which expressly provides for
filture amendments, and it is still in your power. What the
Convention has done is a mere proposal.
It was found impossible to improve the old system without changing its very
form ; for by that system the three great branches of government are blended together.
All will agree that the concession of a power to a government so constructed is dangerous. The proposing a new system, to be established by the
assent and ratification of nine states, arose from the neces.
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sity of the case. It was thought extremely hard that one
state, or even three or tbur states, should be able to prevent
necessary alterations.
The very refractory conduct of Rhode
Island, in uniformly opposing every wise and judicious
measure, taught us how impolitic it would be to put the
_eneral welfare in the power of a few members of the Union.
It was, therefore, thought by the Convention, that, if so
great a majority as nine states should adopt it, it would be
right to establish it. It was recommended by Congress to
the state legislatures to refer it to the people of their different states.
Our Assembly has confirmed what they have
done, by proposing it to the consideration of the people. It
was there, and not here, that the objection should have been
made. This Convention is therefore to consider the Constitution, and whether it be proper for the government of the
people of America; and had it been proposed by an)" one
individual, under these circumstances, it would be right to
cousider whether it be good or bad. The gentleman has insinuated that this Constitution, instead of securing our liberties, is a scheme to enslave us. He has produced no proof,
but rests it on his bare assertion--an
assertion which ! am
astonished to hear, after the ability with which every objection has been fillly anti clearly refuted in the course of our
debates.
I am, for my part, conscious of having had nothing ia view but the liberty a,d happiness of my country ; and
I believe every member of that Convention was actuated by
motives equally sincere and patriotic.
He says that it will tend to aristocracy.
Where is the
aristocratieal part of it ? It is ideal. I always thought that
an aristocracy was that government where the few governed
the many, or where the rulers were hereditary.
This is a
very different government from that.
I never read of such
an aristocracy.
The first branch are representatives chosen
freely by the people at large. This must be, allowed upon
all hands to be democratical.
The next is the Senate, chosen
by the people, in a secondary manner, through the medium
of their delegates in the legislature.
This cannot be aristocratical.
They are chosen for six years, bfit one third of
them go out every second year, and are responsible to the
state legislatures.
The President is elected for four years.
By whom ? By those who are elected in such manner as
the state legislatures think proper. I hope the gentleman
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will not pretend to call this an aristocratiea] feature.
The
privilege of representation is secured in the most positive and
unequivocal terms, and cannot be evaded.
The gentleman
has again brought on the trial by jury.
The Federal Convention, sir, had no wish to destroy the trial by jury.
It
was three or four days before them.
There were a variety
of objections to any one mode.
It was thought impossible
to fall upon an)' one mode but what would produce some inconveniences.
I cannot now recollect all the reasons given.
Most of them have been amply detailed by other gentlemen
here.
I should suppose that, if the representatives of twelve
states, with many able lawyers among them, could not form
any unexceptionable mode, this Convention could hardly be
able to do it. As to the subject of religion, I thought what
had been said would fully satisfy that gentlenmn and every
other.
No power is given to the general government to in,terfere with it at all. Any act of Congress on this subject
would be a usurpation.
No sect is preferred to another.
Every man has a right
to worship the Supreme Bei,g in the manner he thinks
proper. No test is required.
All men of equal capacity and
integrity, are equally eligible to offices. Temporal violence
nfight make mankind wicked, but never religious.
A test
would enable the prevailing sect to persecute the rest. I do
not suppose an infidel, or arty such person, will ever be
chosen to an)' office, unless the people themselves be of the
same opinion. He says thai Congress may establish ecclesiastical courts.
I do not know what part of the Constitution warrants that assertion,
tt is impossible.
No such
power is given them.
The gentleman advises such amendments as would satisfy him, and proposes a mode of amending before ratifyi,g.
If we do not adopt first, we are no
l_aore a part of the Union than any foreign power.
It will
be also throwing away the influence of our stale to propose
amendments as the condition of our ratification.
If we
adopt first, our representatives
will have a proportionable
weight in bringing about amendments, which will not be the
case if we do not adopt.
It is adopted by ten states already.
The question, then, is, not whether the Constitution be good,
but whether we will or will not confederate with the other
states.
The gentleman supposes that the liherty of the press
is not secured.
The Constitution does not take it away.
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It says nothing of it, and can do nothing to injure it. Bm
it is secured by the constitution of every state in the Union
in the most ample manner.
He ol_ects to giving the government exclusive le_slation
in a district not exceeding ten miles square, although the
previous consent and cession of the state within which it
may be, is required. Is it to be supposed that the representatives of the people will make regulations therein dangerous
to liberty ? Is there the least color or pretext for saying that
the militia will be carried and kept there for life ? Where
is there any power to do this ? The power of calling forth
the militia is given for the common defence; and can we
suppose that our own representatives, chosen for so short a
period, will dare to pervert a power, given for the general
protection, to an absolute oppression ? But the gentleman
has gone farther, and says, that any man who will complain
of their oppressions, or write against, their usurp.ation, may
be deemed a traitor, and tried as such m the ten redes square,
without a jury.
What an astonishing misrepresentation!
Why did not the gentleman look at the Constitution, and
see their powers ? Treason is there defined.
It says, expressly, that treason against the United States shall consist
only in levying war against them, or in adhering to their
enemies, giving them aid and comfort. Complaining, therefore, or writing, cannot be treason.
[Here Mr.Lenoir rose,
and said he meant misprision of treason.]
The same reasons hold against that too. '['he liberty of the press being
secured, creates an additional security.
Persons accused
cannot be tried without a jury ; for the same article provides
that "the trial of all crimes shall be by jury." They cannot
be carried to the ten miles square ; for the same clause adds,
"and such trial shall be held in the state where the said
crimes shall have been committed."
He has made another
objection, that land might not be taxed, and the other taxes
might fall heavily on the poor people.
Congress has a
power to lay taxes, and no article is exempted or excluded.
The proportion of each state may be raised in the most convenient manner.
The census or enumeration provided is
meant for the salvation and benefit of the Southern States.
h was mentioned that land ought to be the only object of
taxation.
As an acre of land in the Northern States is worth
many acres in the Southern States, this would have gready
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oppressed the latter. It was then judged that the number
of people, as therein provided, was the best criterion for fixing the proportion of each state, and that proportion in each
state to be raised in the most easy manner "for the people.
But he has started another objection, which l never heard
before- that Congress may call for men in proportion to the
number of negroes. The article with respect to requisitions
of men is entiroly done away. Men are to be raised by
bounty. Suppose it had not been done away. The Eastern
States could not impose on us a man for every black. It
was not the case dm-ing the war, nor ever could be. But the
quotas of men are entirely done away.
Another objection which he makes is, that the federal
courts will have cognizance of contracts between this state
and citizens of another state; and that public securities,
negotiated by our citizens to those of other states, will be
, recoverable in specie in those courts against this state.
They cannot be negotiated.
What do these certificates say ?
Merely that the person therein named shall, for a particular
service, receive so much money. They are not negotiable.
The money must be demanded for them in the name of those
therein mentioned. No other person has a right. There
can be no danger, therefore, in this respect. The gentleman has made several other objections ; but they have been
so fully answered and clearly refuted by several gentlemen in
the course of the debates, that I shall pass them by unnoticed.
l cannot, however, conclude without observing that I am
amazed he should call the powers of the general government
indefinite, h is the first time I heard the objection,
l will
venture to say they are better defined than the powers of
any government he ever heard of.
Mr. J. M'DOWA+LL. Mr. Chairman, l was in hopes
that amendments would have been brought forward to the
Constitution before the idea of adopting it had been thought
of or proposed. From the best information, there is a great
proportion of the people in the adopting states averse to it as
it stands. I collect my information from respectable authority. I know the necessity of a federal _overnment.
I therefore wish this was one in which our hberties and privileges
were secured; for I consider the Union as the rock of our
political salvation. ] am for the strongest federal government. A bill of rights ought to have been inserted, to ascertain our most valuable and unalienable rights.
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The 1st clause of the 4th section gives the Congress an
unlimited power over elections.
This matter was not cleared
up to my satisfaction.
They have full power to alter it from
one time of the year to another, so as that it shall be impo_sil31e for the people to attend. They may fix the time in
winter, and the place at Edenton, when the weather will be
so bad that the people cannot attend. The state governments will be mere boards of election. The clause of elections gives the Congress power over the time and manner
of choosing the Senate.
I wish to know why reservation
was made of the place of choosing senators, and not also
of electing representatives.
It points to the time when the
states shall be all consolidated into one empire. Trial by
jury is not secured. The objections against this want of
security have not been cleared up in a satist_etory manner.
It is neither secured in civil nor criminal cases. The federal
appellate cognizance of law and fact puts it in the power of
the wealthy to recover unjustly of the poor man, who is not
able to attend at such extreme distance, and bear such enormous expense as it must produce. It ought to be limited so
as to prevent such oppressions.
I say the trial by jury is not sufficiently secured in criminal cases. The very intention of the trial by jury is, that
the accused may be tried by persons who come ti'om the
vicinage or neighborhood, who may be acquainted with his
character.
The substance, therefore, of this privilege is
lmken away.
By the power of taxation, every article capable of being
taxed may be so heavily taxed that the people cannot bear
the taxes necessary to be raised for the support of their state
governments.
Whatever law we may make, may be repealed by their laws. All these things, with others, tend to
make us one general empire. Such a government cannot
be well regulated.
When we are connected with the Northern States, who have a majority in their favor, laws may be
made which will answer their convenience, but will be
oppressive to the last degree upon the Southern States. They
differ in climate, soil, customs, manners, &c. A large majority of the people of this country are against this Constitution, because they think it retdete with dangerous defects.
They ought to be satisfied with it before it is adopted ; otherwise it cannot operate happily. Without the affections of
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the pc-pie, it will not have sufficient energy. To enforce
its execution, recourse must be had to arms and bloodshed.
How much better would it be if the people were satisfied
with it ! From all these considerations, I now rise to oppose
its adoption; for I never will agree to a government that
tends to the destruction of the liberty of the people.
Mr. WILSON wished that the Constitution had excluded
Popish priests from offices. As there was no test required,
and nothing to govern them but honor, he said that when
their interest clashed with their honor, the latter would fly
before the former.
Mr. LANCASTER.
Mr. Chairman, it is of the utmost
importance to decide this great question with candor and
deliberation.
Every part of this Constitution has been elucidated. It hath been assel_ed, by several worthy gentlemen,
that it is the most excellent Constitution that ever was tbrmed.
I, could wish to be of that opinion if it were so. The powers
vested therein were very extensive.
I am apprehensive that
the power of taxation is unlimited.
It expressly says that
Congress shall have the power to lay taxes, &c. It is obvious to me that the power is unbounded, and I am apprehensive that they may lay taxes too heavily on our lands, in
order to render them more productive.
The amount of the
taxes may be more than our lands will sell for. It is obvious
that the lands in the Northern States, which gentlemen suppose to be more populous than this country, are more valuable and better cultivated than ours ; yet their lands will be
taxed no higher than our lands.
A rich man there, from
report, does not possess so large a body of land as a poor
man to the southward.
If so, a common poor man here
will have much more to pay for poor land, than the rich man
there for land of the best quality.
This power, being necessarily unequal and oppressive, ought not to be given up. I
shall endeavor Io be as concise as possible. We find that
the ratification of nine states shall be sufficient for its establishment between the states so ratifying the same. This, as
has been already taken notice of, is a violation of the Confederation.
We find that, by that system, no alteration was
to take place, except it was ratified by every state in the
Union.
Now, by comparing this last article of the Constitution to that part of the Confederation, we find a most flagrant violation. The Articles of Confederation were sent
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out with all solemnity on so solemn an occasion, and were
to be always binding on the states ; but, to our astonishment, we see that nine states may do away the force of the
whole.
I think, without exaggeration, that it will be looked
u_on, by foreign nations, as a serious.and alarming change.
How do we know that, if we propose amendments, they
shall be obtained after actual ratification ? May not these
amendments be proposed with equal propriety, and more
safety, as the condition of o,ir adoption ? If they violate
the ISth article of the Confederation in this manner, may
they not, with equal propriety, refuse to adopt amendments,
although agreed to and wished for by two thirds of the
states ._ This violation of the old system is a precedent for
such proceedings as these. That would be a violation
destructive to our felicity. We are now determining a
question deeply affecting the happiness of millions yet unborn. It is the policy of freemen to guard their privileges.
Let us, then, as far as we can, exclude the possibility of
tyranny. Tile President is chosen for four years ; the senators for six years. Where is our remedy for the most
flagrant abuses ? It is thought that North Carolina is to
have an opportunity of choosing one third of their senatorial
members, and all their representatives, once in two years.
This would be the case as to senators, if they should be of
the first class; but, at any rate, it is to be after six years.
But if they deviate from their duty, they cannot be excluded
and changed the first year, as the members of Congress can
now by the Confederation.
How can it be said to be safe
to trust so much power in the hands of such men, who are
not responsible or amenable for misconduct ?
As it has been the policy of every state in the Union to
guard elections, we ought to be more punctual in this case.
The members of Congress now may be _ecaUed. But in this
Constitution they cannot be recalled. The continuance of
the President and Senate is too long. It will be objected,
by some gentlemen, that, if they are good, why not continue
them ? But I would ask, How are we to find out whether
they be good or bad ? The individuals who assented to any
bad law are not easily discriminated from others. They
will, if individually inquired of, deny that they gave it their
approbation ; and it is in their power _o conceal their transactions as long as they please.
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There is also the President's conditional negative on the
_aws. After a bill is presented to him, and he disapproves
of it, it is to be sent back to that house where it originated,
for their consideration.
Let us consider the effects of this
for a few moments.
Suppose it originates in the Senatd,
and passes there by a large majority; suppose it passes in
the House of Representatives unanimously; it must be transmitted to the President. If he objects, it is sent back to
the Senate ; if two thirds do not agree to it in the Senate,
what is the consequence ? Does the House of Representatives ever hear of it afterwards .; No, it drops, because it
must be passed by two thirds of both houses; and as only
a majority of the Senate agreed To it, it cannot become a
law.
This is giving a power to the President to overrule fifteen members of the Senate and every member of the
House of Representatives.
These are my objections.
I
look upon iI to be unsafe to drag each other from the most
remote parts in the state to the Supreme Federal Court,
which has appellate jurisdiction of causes arising under the
Constitution, and of controversies between citizensofdifferent
states. I grant, if it be a contract between a citizen of
Virginia and a citizen of North Carolina, the suit must be
brought here; but may they not appeal to the Supreme
Court, which has cognizance of law and fact ? They may
be carried to Philadelphia. They ought to have limited the
sum on which appeals should lie. They may appeal on a
suit for only ten pounds. Such a trifling sum as this would
be paid by a man who thought he did not owe it, rather
than go such a distance.
It would be prudence in him so
to do. This would be very oppressive.
I doubt my own judgment; experience has taught me to
be diffident; but I hope to be excused and put right if I be
mistaken.
The power of raising armies is also very exceptionable. I
am not well acquainted with the government of other countries_ but a man of any information knows that the king of
Great Britain cannot raise and support armies. He may
call for and raise men, but he has no money to support them.
But Congress is to have power to raise and support armies.
Forty thousand men from North Carolina could not be refused without violating the Constitution.
I wish amendments to these parts, l agree it is not our business to
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inquire whether the continent be invaded or not.
The
general legislature ought to superintend the care of this
Treaties are to be the supreme law of the land. This has
been sufficiently discussed: it must be amended some way
or other.
If the Constitution be adopted, it ought to be
the supreme law of the land, and a perpetual rule for
the governors and governed. But if treaties are to be the
supreme law of the land, it may repeal the laws of different
states, and render nugatory our bill of rights.
As to a religious test, had the article which excludes it
rovided none but what had been in the states heretofore,
would not have objected to it. It would secure religion.
Religious liberty ought to be. provided for. I acquiesce with
the gentleman, who spoke, on this point, my sentiments
better than I could have done myself.
For my part, in reviewing the qualifications necessary for a President, I did
not suppose that the pope could occupy the President's chair.
But let us remember that we form a government for millions
not yet in existence.
1 have not the art of divination. In
the course of four or five hundred years, I do not know how
it will work. This is most certain, that Papists may occupy that chair, and Mahometans may take it. I see nothing
against it. There is a disqualification, I believe, in every
state in the Union n it ought to be so in this system.
It is
said that all power not given is retained. I find they
thought proper to insert negative clauses in the Constitution, restraining thedg,eneral government from the exercise
of certain powers.
These were unnecessary if the doctrine
be true, that every thing not given is retained. From the
insertion of these we may conclude the doctrine to be fallacious. Mr. Lancaster then observed, that he would disapprove of the Constitution as it then stood. His own feelings, and his duty to his constituents, induced him to do so
Some people, he said, thou_oht a delegate might act independently of the people. He thought otherwise, and that
every delegate was bound by their instructions, and if he
did any thing repugnant to their wishes, he betrayed his
trnst. He thouzht himself bound by the voice of the people, whatever other gentlemen might think. He would
cheerfully agree to adopt, if he thought it would be of general utility; but as he thought it would have a contrary
effect, and as he believed a great majority of the peoplv
were against it, he would oppose its adoption.
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Mr. WILLIE JONES was against ratifying in the man
net proposed.
He had attended, he said, with patience to
the debates of the speakers on both sides of the question.
One party said the Constitution was all perfection.
The
other party said it wanted a great deal of perfection.
For
his part, he thought so. He treated the dangers which were
held forth in case of non-adoption, as merely ideal and fanciful. A|ier adding other remarks, he moved that the previous question might be put, with an intention, as he said,
if that was carried, to introduce a resolution which he had
in his hand, and which he was then willing to read if gentlemen thought proper, stipulating for certain amendments
to be made previous to the adoption by this state.
Gov. JOHNSTON
begged gentlemen to recollect that
the proposed amendments could not be laid before the other
states unless we adopted and became part of the Union.
' Mr. TAYLOR wished that the previous question might
be put, as it would save much time.
He feared the motion
first made was a manoeuvre or contrivauce to impose a constitution on the people which a majority disapproved of.
Mr. IREDELL
wished the previous should be withdrawn,
and that they might debate the first question.
The great
importance of the subject, and the respectability of the gentleman who made the motion, claimed more deference and
attention than to decide it in the very moment it was introduced, by getting rid of it by the previous question.
A
decision was now presented in a new form by a gentleman
of great influence in the house, and gentlemen ought to
have time to consider before they voted precipitately upon it
A desultory conversation now arose. Mr. J. GALLOWAY wished the question to be postponed till to-morrow
morning.
Mr. J. M'DOWALL
was for immediately putting the
question.
Several gentlemen expatiated on the evident necessity of amendments.
Gov. JOHNSTON
declared that he disdained all manoeuvres and contrivance ; that an intention of imposing an
improper system on the people, contrary to their wishes, was
unworthy of any man.
He wished the motion to be fairly
and fully argued and investigated.
He observed that the
very motion I_fore them proposed amendmeat_ to be. made :
that they were proposed as they had been in other states
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He wished, therefore, that the motion for the previous question should be withdrawn.
Mr. WILLIE JONES could not withdraw his motion.
Gentlemen's arguments, he said, had been listened to attentively, but he believed no person had changed his opinion. It was unnecessary, then, to argue it again.
His
motion was not conclusive. He only wished to know what
ground they stood on- whether they should ratify it unconditionally or not.
Mr. SPENCER wished to hear the arguments and reasons for and against the motion. Although he was convinced the house wanted, amendments, and that all had
nearly determined the question in their own minds, he was
for hearing the question argued, and had no objection to the
postponement of it till to-morrow.
Mr. IREDELL urged the great importance of consideration ; that the consequence of the previous question, if carried, would be an exclusion of this state out of the Union.
He contended that the house had no right to make a conditional ratification; and, if excluded from the Union, they
could not be assured of an easy admission at a future day,
though the impossibility of existin__ out of the Union must be
obvious to every thinking man. _he gentleman from Halifax had said that his motion would not be conclusive.
For
his part, he was certain it would be tantamount to immediate
decision.
He trusted gendemen would consider the propriety of debating the first motion at large.
Mr. PERSON_observed, that the previous question would
produce no inconvenience.
The other party, he said, had
all the debating to themselves, and would probably have it
again, if they insisted on further argument.
He saw no propriety in putting it off till to-morrow, as it was not customary
for a committee to adjourn with two questions before them.
Mr. SHEPHERD
declared that, though he had made up
his mind, and believed other gentlemen had done so, yet he
had no objection to giving gentlemen an opportunity of displaying their abilities, and convincing the rest of their error
If they could. He was for putting it off till to-morrow.
Mr. DAVIE took notice that the gentleman from Gran
rille had frequently used ungenerous insinuations, and had
taken much pains out of doors to irritate the minds of his
countrymen against the Constitution.
He called upon gen-
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tlemen to act openly and aboveboard, adding that a contrary
eorduct, on this occasion, was extremely despicable.
He
came thither, he said, for the common cause of his country,
and he knew no party, but wished the business to be conducted with candor and moderation.
The previous question
he thought irregular, and that it ought not to be put till the
other question was called for; that it was evidently intended to preclude all further debate, and to precipilate the
committee upon the resolution which it had been suggested
was immediately to follow, which they were not then ready
to enter upon ; that he had not fully considered the consequences of a conditional ratification, but at present they appeared to him alarmingly dangerous, and perhaps equal to
those of an absolute rejection.
Mr. WILLIE JONES observed, that he had not intended
to take the house by surprise; that, though he had his motion ready, and had heard of the motion which was intended
for ratification, he waited till that motion should be. made,
and had afterwards waited for some time, in expectation that
the gentleman from Halifax, and the gentleman from Edenton, would both speak to it. He had no objection to adjourning, but his motion would be. still before the house.
Here there was a great cry for the question.
Mr. IREDELL.
['The cry for the question still con
tinuing.]
Mr. Chairman, l desire to be heard, notwith
standing the cry of "The question ! the question !" Gen
tlemen have no right to_revent any member from speaking
to it, if he thinks fit. [The house subsided into order.] Unimportant as I may be myself, my constituents are as respectable as those of any member in the house. It has, indeed,
sir, been my misfortune to be under the necessity of troubling the house much oftener than I wished, owing to a circumstance which I have greatly regretted m that so few gentlemen take a share in our debates, though many are capable
of doing so with propriety. I should have spoken to the
question at large before, if I had not fully depended on some
other gentleman doing it; and therefore, l did not prepare
myself by taking notes of what was said. However, I beg
leave now to make a few observations.
I think this Constitution safe. I have not heard a single objection which, in
my opinion, showed that it was dangerous.
Some particular parts have been objected to, and amendments pointed out.
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Though I think it perfectly safe, yet, with respect to any
amendments which do not destroy the substance of the Constitution, but will tend to give greater satisfaction, I should
approve of therh, because I should prefer that system whicl,
would most tend.to conciliate all parties. On these princi
pies, I am of opinion that some amendments should be
pro_sed.
The general ground of the objections seems to be.,that the
wer proposed to the general government may be abused
we give no power but such as may not be abused, we
shall give none; for all delegated powers may be abused.
There are two extremes equally dangerous to liberty. These
are tyranny and anarchy. The medium between these two
is the true government to protect the people. In my opinion,
this Constitution is well calculated to guard against both
these extremes.
The possibility of general abuses ought not
to be urged, but particular ones pointed out. A gentleman
who spoke some time ago (Mr. Lenoir) observed, that the
government might make it treason to write against the most
arbitrary proceedings.
He corrected himself afterwards, by
saying he meant misprision of treason. But in the correction
he committed as great a mistake as he did at first. Where
is the power given to them to do this? They have power
to define and punish piracies and felonies committed oil the
high seas, and offences against the law of nations.
They
have no power to define any other crime whatever.
This
will show how apt gentlemen are to commit mistakes:
I am
convinced, on the part of the worthy member, it was not designed, but arose merely from inattention.
Mr. LENOIR
arose, and declared, that he meant that
those punishments might be inflicted by them within the
ten miles _uare, where they would have exclusive powers
of legislation.
Mr. IRE-DELL
continued: They are to have exclusive
power of legislation, -- but how.; Wherever they may
have this district, they must possess it from the authority of
the state within which it lies ; and that state may stipulate
the conditions of the cession.
Will not such state take care
of the liberties of its own people ? What would be the
consequence if the seat of the government of the United
States, with all the archives ef America, was in the power
of any one particular state ? Would not this be most un-
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safe and humiliating ? Do we not all remember that, in the
year 1783, a band of soldiers went and insulted Congress ?
The sovereignty of the United States was treated with indignity. They applied for protection to the state they resided in, but could obtain none. It is to. be hoped such a
disgraceful scene will never happen again; but that, for the
filture, the national government will be able to protect
itself.
The powers of the government are particularly
enumerated and defined : they can claim no others but such
as "areso enumerated.
In my opinion, they are excluded as
much from the exercise of any other authority as they could
be by the strongest negative clause that could be framed.
A gentleman has asked, What would be the consequence if
they had the power of the purse and sword? I ask, In
what government under heaven are these not given up to
some authority or other ? There is a necessity of giving
both the purse and the sword to every government, or else it
cannot protect the people.
But have we not sufficient security that those powers
shall not be abused ? The immediate power of the purse is
in the immediate representatives of the people, chosen every
two years, who can lay no tax on their constituents but what
they are subject to at the same time themselves.
The
power of taxation must be vested somewhere.
Do the committee wish it to be as it has been ? Then they must suffer
the evils which they have done. Requisitions will be of no
avail. No money will be collected but by means of military
force. Under the new government, taxes will probably be
much lighter than they can be under our present one. The
impost will afford vast advantages, and greatly relieve the
people from direct taxation. In time of peace, it is supposed by many, the imposts may be alone sufficient; but in
the time of war, it cannot be expected they will. Our expenses would be much greater, and our ports might be
blocked up by the enemy's fleet. Think, then, of the advantage of a national government possessed of energy and
credit_ Could government borrow mouey to any advantage
without the power of taxation ? If they could secure funds,
and wanted immediately, for instance, £100,000,
they
might borrow this sum, and immediately raise only money to
pay the interest of it. If they could not, the £100,000
must be instantly raised, however distressing to the neople,
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or our country perhaps overrun by the enemy. Do not gentlemen see an immense difference between the two cases :
h is said that there ought to be jealousy in mankind, i
admit it as far as is consistent with prudence ; but unlimited
jealousy is very pernicious.
We must be contented if powers be as well guarded as
the nature of them will permit. In regard to amendin_
before or after the adoption, the difference is very great. J
beg leave to state my idea of that difference. I mentioned,
one day before, the adoption by ten states. When I did so,
it was not to influence any person with respect to the merits
of the Constitution, but as a reason for coolness and deliberation. In my opinion, when so great a majority of the
American people have adopted it, it is a strong evidence in
its favor; for it is not probable that ten states would have
agreed to a bad constitution.
If we do not adopt, we are
no longer in the Union with the other states. We ought to
consider seriously before we determine our connection with
them. The safety and happiness of this state depend upon
it. Without that union, what would have been our condition
now ? A striking instance will point out this very clearly.
At the beginning of the late war with Great Britain, the Parliament thought proper to stop all commercial intercourse
with the American provinces. They passed a general prohibitory act, from which New York and North Carolina were at
first excepted.
Why were they excepted ? They had been
as active in opposition as the other states ; but this was an
expedient to divide the Northern from the Middle States, and
to break the heart of the Southern. Had New York and
North Carolina been weak enough to fall into this snare, we
probably should not now have been an independent people.
[Mr. Person called to order, and intimated that the gentleman meant to reflect on the opposers of the Constitution,
as if they were friendly to the British interest. Mr. Iredell warmly resented the interruption, declaring he was
perfectly in order, that it was disorderly.to interrupt him;
and, in respect to Mr. Person's insinuauon as to his intention, he declared, in the most solemn manner, he had
no such, being well assured the opposers of the Constitution
were equally friendly to the independence of America as its
supporters. He then proceeded :]
I say, they endeavored to divide us. North Carolina and
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New York had too much sense to be taken in by their artifices.
Union enabled us then to defeat their endeavors:
union will enable us to defeat all the machinations of our
enemies hereafter. The friends of their country" must lament
our present unhappy" divisions. Most free countries have lost
their liberties by means of dissensions among themselves.
They united in war and danger.
When peace and apparent
security came, they split into factions and parties, and thereby
became a prey to foreign invaders. This shows the necessity of union. In urging the danger of disunion so strongly,
I beg leave again to say, that I mean not to reflect on any
gentleman whatsoever, as if his wishes were directed to so
wicked a purpose. I am sure such an insinuation as the gentleman from Granville supposed I intended, would be unjust,
as I know some of the warmest opposers of Great Britain
are now among the warmest opponents of the proposed Constitution.
Such a suggestion never entered my head ; and 1
can my with truth that, warmly as I am attached to this
Constitution, and though I am convinced that the salvation
of our country depends upon the adoption of it, I would not
procure its success by one unworthy" action or one ungenerous word. A gentleman has said that we ought to deter
mine in the same manner as if no state had adopted the
Constitution.
The _eneral principle is right; but we ought
to consider our pecuhar situation.
We cannot exist by ourselves.
If we imitate the examples of some respectable
states that have proposed amendments subsequent to their
ratification, we shall add our weight to have these amendments carried, as our representatives will be in Congress to
enforce them.
Gentlemen entertain a jealousy of the Eastern States.
To withdraw ourselves from the Southern
States will be increasing the northern influence.
The loss
of one state may be attended with particular prejudice. It
will be a good while before amendments of any kind can
take place; and in the mean time, if we do not adopt, we
shall have no share or agency in their transactions, though
we may be ultimately bound by them. The first session of
Congress will probably be the most important of any for
many years. A general code of laws will then be established in execution of every power contained in the Constitution.
If we ratify, and propose amendments, our representatives will be there to act in this important business. If
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we do not, our interest may suffer; nor will the system be
afterwards altered merely to accommodate our wishes. Besides that, one house may prevent a measure from taking
place, but both must concur in repealing it. I therefore
think an adoption proposing subsequent amendments far
safer and more desirable than the other mode; nor do I
doubt that every amendment, not of a local nature, nor
injuring essentially the material power of the Constitution,
but principally calculated to guard against misconstruction
the real liberties of the people, will be readily obtained.
The previous question, after some desultory conversation,
was now put: for it, 183 ; ag:linst it, 8-_; majority in favor
of the motion, 99.
TmmsvAv,

July 31, 1788.

Gov. JOHNSTON.
Mr. Chairman, it appears to me that,
if the motion made yesterday, by the gentleman from Halifax, be adopted, it will not answer the intention of the
people.
It determines nothing with respect to the Constitution.
We were sent here to determine upon it. [Here
his excellency read the resolution of the Assembly under
which the Convention met.]
If we do not decide upon the
Constitution, we shall have nothing to report to Congress.
We shall be entirely out of the Union, and stand by ourselves.
I wish gentlemen would pause a moment before
they d:_<',deso awful a question.
To whom are we to refer
these ar_c:ldments which are to be proposed as the condition
of our adoption ? The present Congress have nothing to do
with them. Their authority extends only to introduce the
new government, not to receive any proposition of amendments.
Shall we present them to the new Congress?
In
what manner can that be done ? We shall have no representatives to introduce them.
We may indeed appoint
ambassadors to the United States of America, to represent
what scruples North Carolina has in regard to their Constitution.
I know no other way. A number of states have
proposed amendments to the Constitution, and ratified in
the mean time. These will have great weight and influence
in Congress, and may prevail in getting material amendmeats proposed. We shall have no share in voting upon
any of these amendments;
for, in my humble opinion, we
shall be entirely out of the Union, and can be considered
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only as a foreign power. It is true, the United States may
admit us hereafter.
But they may admit us on terms unequal and disadvantageous to us. In the mean time, many
of their laws, by which we shall be hereafter bound, may be
particularly injurious to the interests of this state, as we
shall
havebenoinfluenced
share in their
formation.
the)'
will not
by what
others Gentlemen
have done. saI" must
confess that the example of great and good men, and wise
states, has great weight with me.
It is said there is a probability New York will not adopt
this Constitution.
Perhaps she may not. But it is generally supposed that the principal reason of her opposing it
arises from a selfish motive. She has it now in her power
to tax indirectly two contiguous states.
Connecticut and
New Jersey contribute to pay a great part of the taxes of
that state, by consuming large quantities of goods, the duties
of which are now leviec! for the benefit of New York only.
A similar policy may induce the United States to lay restrictions on us, if we are out of the Union.
These considerations ought to have great weight with us. We can derive
very little assistance from any thing New York will do on
our behalf. Her views are diametrically opposite to ours.
That state wants all her imposts for her own exclusive
support.
It is our interest that all imposts should go into
the general treasury.
Should Congress receive our commissioners, it will be a considerable time before this business
will be decided on. It will be some time after Congress
meets before a convention is appointed, and some time will
elapse before the convention meets.
What they will do,
will be transmitted to each of the states, and then a convention, or the legislature, in each state, will have to ratify it
ultimately.
This will probably take up eiahteen months or
two years. In the mean time, the national government is
going on. Congress will appoint all the great officers, and
will proceed to make laws and form regulations for the
future government of the United States.
This state, during
that time, will have no share in their proceedings, or any
negative on any business before them. Another inconvenience which will arise is this: we shall be deprived of
the benefit of the impost, which, under the new government,
is an additional fund ; all the states having a common right
to it. By being in the Union we should have a right to out
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proportionate share of all the duties and imposts collected in
all the states.
But by adopting this resolution, we shall
lose the benefit of this, which is an object worthy of attention. Upon the whole, I can see no possible good that will
result to this state from following the resolution before us_
I have not the vanity to think that any reasons I offer will
have any weight.
But I came from a respectable county
to give my reasons for or against the Constitution.
They
expect them from me, and to suppress them would be a
violation of my duty.
Mr. WILLIE JONES.
Mr. Chairman, the gentleman
last up has mentioned the resolution of Congress now lying
before us, and the act of Assembly under which we met
here, which says that we should delfberate and determine on
the Constitution.
What is to be inferred from that?
Are
we to ratify it at all events ? Have we not an equal right
to reject ? We do not determine by neither reieeting nor
adopting.
It is objected we shall be out of the Union. So
I wish to be. We are left at liberty to come in at any time.
It is said we shall suffer a _eat loss for want of a share of
the impost. I have no doubt we shall have it when we come
in, as much as if we adopted now. I have a resolution in
my pocket, which I intend to introduce if this resolution is
carried, recommending it to the legislature to lay an impost, for the use of Congress, on goods imported into this
state, similar to that which may be laid by Congress
on goods imported into the adopting states.
This shows
the committee what is my intention, and on what footing we are to be. This being the case, I will forfeit my
life that we shall come in for a share. It is said that all the
offices of Congress will be filled, and we shall have no share
in appointing the officers. This is an objection of very little
importance.
Gentlemen need not be in such haste.
If left
eighteen months or two years without offices, it is no great
cause of alarm. The gentleman further said that we could
send no representatives, but must send ambassadors to Congress, as a tbreign power. I assert the contrary ; and that,
whenever a convention of the states is called, North Carolit.a will be called upon like the rest. I do not know what
these gentlemen would desire.
I am very sensible that there is a great majority against
the Constitution.
If we take the question as they propose
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they know it would he rejected, and bring on us all the
dreadful consequences which they feelingly foretell, but
which can never in the least alarm me. I have endeavored
to fall in with their opinions, but could not. We have a
right, in plain terms, to refuse it if we think proper.
I have,
)n my proposition, adopted, word for word, the Virginia
amendments, with one or two additional ones. We run no
risk of _ing excluded from the Union when we think proper
to come m. Virginia, our next neighbor, will not oppose
our admission. _+$u have a common cause with her.
She
wishes the same alterations. We are of the _reatest importance to her. She will have great weight in tmngress; and
there is no doubt but she will do every thing she can to bring
us into the Union. South Carolina and Georgia are deeply
interested in our being admitted.
The Creek nation would
overturn these two states without our aid. The_y cannot
exist without North .Carolina. There is no doubt we shall
obt_fi, our amendments, and come into the Union when we
please. Massachusetts, New Hampshire, and other states,
have proposed amendments.
New York will do also, if she
ratifies. There will be a majority of the states, and the
most respectable, important, and extensive states also, desirous of amendments, and favoralfle to our admission.
As great names have been mentioned, I beg leave to mention the authority of Mr. Jefferson, whose great abilities and
respectability are well known. When the Convetltion sat
m Richmond, in Virginia, Mr. Madison received a letter from
him. In that letter he said he wished nine states would
adopt it, not because it deserved ratification, but to preserve
the Union. But he wished that the other four states would
rqject it, that there might be a certainty of obtaining amendments.
Congress may go on, and take no notice of our
amendments; but I am confident they will do nothing of
importance till a convention be called. If I recollect rightly,
amendments may be. ratified either by conventions or the
legislatures of the states. In either case, it may take up
about eighteen months. For my part, I would rather b_
eighteen years out of the Union than adopt it in its present
defective form.
Gov. JOHNSTON.
Mr. Chairman, I wish to clear myself from the imputation of the gentleman last up. If any
part of my conduct warrants his aspersion, --if ever I hunted
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after offices, or sought public favors to promote private interest,let the instances be pointed out. If I know myself
I never did. It is easy for any man to throw out illibera,
and ungenerous insinuations. I have no view to offices unde
this Constitution.
My views are much humbler. When 1
spoke of Confess establishing offices, | meant great offices,
the establishment of which might affect the interests of the
states ; and I added that they would proceed to make laws,
deeply affi.'cting us, without any influence of our own. As
1o the appointment of the officers, it is of uo importance to
me who is an officer, if he be a good man.
Mr. JONES replied, that in every publication one might
see ill motives assigned to the opposers of the Consthution.
One reason assigned for their opposition was, that they feared
the loss of their influence, and diminution of their importance.
He s;dd, that it was fair its opposers should be permitted to
retort, and assign a reason equally selfish for the conduct of
its friends. Expectation to offices might influence them, as
well as the loss of office and influence might bias the others.
He intended no allusion to that gentleman, for whom he declared he had the highest respect.
Mr. SPENCER rose in support of the motion of the gentleman from Halifax.
He premised, that he wished no resolution to be carried without the utmost deliberation and
candor. He thought the proposition was couched in such
modest terms as could not possibly give offence to the other
states ; that the amendments it proposed were to be laid before Congress, and would probably be admitted, as they
were similar to those which were wished for and proposed
by several of the adopting states. He always thought it
more proper, and a_eeable to prudence, to pr.o,
eose amendments previous, rather than subsequent, to ratincation.
He
said that, if"two or more persons entered into a copartnership_
and employed a scrivener to draw up the articles of copartnership in a particular form, and, on reading them, they found
them to be. erroneous, mit would be. thought very strange
if any of them should say, "Sign it first, and we shall have
it altered hereafter."
If it should be signed before alteration, it would be considered as an act of indiscretion. As,
therefore, it was a print-iple of prudence, in matters of pri_,ate property, not to assent to any obligation till its errors
were removed, he thought the principle infinitely more neees-
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sary to be attended to in a matter which concerned such a
number of people, and so many millions yet unborn. Gentlemen said they should be out of the Union.
He observed,
that they were before confederated with the other states by
a solemn compact, which was not to be dissolved without
the consent of every state in the Union. North Carolina
had not assented to its dissolution.
If it was dissolved, it
was not their fault, but that of the adopting states.
It was
a maxim of law that the same solemnities were necessary to destroy, which were necessary to create, a deed
or contract.
He was of opinion that, if they should
be out of the Union by proposing previous amendments,
they were as much so now. If the adoption by nine
states enabled them to exclude the other four states, he
thought North Carolina alight then be considered as excluded.
But he did not think that doctrine well founded. On the
contrary, he thought each stato might come into the Union
when she thought proper. He confessed it gave him some
concern, but he looked on the short exclusion of eighteen
months m if it might be called exclusionas infinitely less
dangerous than an unconditional adoption. He expected
the amendments would be adopted, and when they were,
this state was ready to embrace it. No great inconvenience
could result from this. [Mr. Spencer made some other remarks, but spoke too low Io be heard.]
Mr. IREDELL.
Mr. Chairman, in my opinion, this is a
very awful moment.
On a right decision of this question
may possibly depend the peace and happiness of our country
for ages. Whatever be the decision of the house on this subject, it ought to be. well weighed before it is given. We
ought to view our situation in all its consequences, and determine with the utmost caution and deliberation.
It has been
suggested, not only out of doors, but during the course of the
debates, that, if we are out of the Union, it will be the fault
of other states, and not ours. It is true that, by the Articles
of Confederation, the consent of each state was necessary
for any alteration.
It is also true that the consent of nine
states renders the Constitution binding on them. The unhappy consequences of that unfortunate article in this Confederation produced the necessity of this article in the Constitution.
Every body knows that, through the peculiar
obstinacy of Rh_e Island, many great advantages were lost.
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Notwithstanding her weakness, she uniformly opposed ever_
regulation for the benefit and honor of the Union at large.
The other states were driven to the necessity of providing
for their own security and welfare, without waiting for the
consent of that little state. The deputies from twelve states
unanimously concurred in opinion that the happiness of all
America ought not to be sacrificed to the caprice and obstinacy of so inconsiderable a part.
It will often happen, in the course of human affairs, that
the policy which is proper on common occasions fails, and
that laws which do very well in the regular administration
of a government cannot stand when every thing is going
into confusion. In such a case, the safety of the community
must supersede every other consideration, and every subsisting regulation which interferes with theft must be departed
from, rather than that the people should be ruined. The
Convention, therefore, with a degree of manliness which 1
admire, dispensed with a unanimous consent for the present change, and at the same time provided a permanent
remedy for this evil, not barely by dispensing with the consent of one member in future alterations, but by making the
consent of nine sulticient for the whole, if the rest did not
agree, considering that the consent of so large a number
ought in reason to govern the whole; and the proportion
was taken from the old ConJ_deration, which in the most
important cases required the consent of nine, and in every
thing, except the alteration of the Constitution, made that
number sufficient.
It has been objected, that the adoption
of this government would be improper, because it would interfere with the oath of allegiance to the state. No oath
of allegiance requires us to sacrifice the safety of our country-. When the British government attempted to establish
a tyranny in America, the people did not think their oath
of allegiance bound them to submit to it. I had taken
that oath several times myself, but had no scruple to oppose
their tyrannical measures.
The great principle is, The safety of the people is the supreme law. Government was originally instituted for their welfare, and wh:_tever may be its
form, this ought to be its object.
This is the fundamental
principle on which our government is founded.
In other
countries, they suppose the existence of original compact.
and infer that, if the sovereign violates his part of it, the
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peopl_ have a right to resist. If he does not, the government must remain unchanged, unless the sovereign consents
to an alteration,
lu America, our governments have been
clearly created by the people themselves.
The same authority that created can destroy; and the people may undoubtedly change the government, not because it is ill exercised, but because they conceive another form will be more
conducive to their welfare.
| have stated the reasons for
departing from the rigid article ill the Confederation requiring a unanimous consent.
We were compelled to do this,
or see our country ruined. In the manner of the dispensation, the Convention, however, appear to have acted wilh
great prudence, in copying the example of the Confederation in all other particulars of the greatest moment, by
authorizing nine states to bind the whole.
It is suggested,
indeed, that, though ten states have adopted this new Con'stitution, yet, as they had no right to dissolve the old Articles of Confederation, these still subsist, and the old Union
remains, of which we are a part. The truth of that suggestion may well be doubted, on this ground: when the
principles of a constitution are violated, the constitution itself is dissolved, or may be dissolved at the pleasure of the
parties to it. Now, according to the Articles of Confederation, Congress had authority to demand money, in a certain
proportion, from the respective states_ to answer the exigencies of the Union. Whatever requisitions they made for that
purpose were constitutionally binding on the states.
The
states had no discretion except as to the mode of raising
the money.
Perhaps every state has committed repeated
violations of the demands of Congress.
I do not believe it
was from any dishonorable intention in many of the states ;
but whatever was the cause, the fact is, such violations were
committed.
The consequence is that, upon the principle l
have mentioned, (and in which I believe all writers agree,)
the Articles of Confederation are no longer binding.
It is
alleged that, by making the consent of nine sufficient to form
a government for themselves, the first nine may exclude the
other four. This is a very extraordinary allegation.
When
the new Constitution was proposed, it was proposed to the
thirteeen states in the Union. It was desired that all should
_.gree, if possible; but if that could not be obtained, they
took care that nine states might at least save themselves
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from destruction.
Each, undoubtedly, had a right on tile
first proposition, because it was proposed to them all. The
only doubt can be, whether they had a right afterwards.
In
my opinion, when any state has once rejected the Constitution, it cannot claim to come in afterwards as a matter of
right.
If it does not, in plain terms, reject, but refuses to accede
fi_rthe present, 1 think the other states may regard this as
all absolute rejection, and refuse to admit us afterwards but
at their pleasure, and on what terms they please.
Gentlemen wish for amendments.
On this subject, though we may
differ as to the necessity of amendments, 1 believe none will
deny the propriety of proposing some, if only for the purpose of _ving more general satisfaction.
'['he question,
then, is, whether it is most prudent for us to come into the
Union immediately, and propose amendments, (as has been
done in the other states,) or to propose amendments, and be
out of the Union till all these be agreed to hy the other
states.
The consequences of either resolution I beg leave
to state.
By adopting, we shall be in the Union with our
sister states, which is the only foundation of our prosperity
and safety. We shall avoid the danger of a separation, a
dan__er of which the latent effects are unknown.
So far
am _ convinced of the necessity of the Union, that I would
ive up many things against my own opinion to obtain it.
we sacrificed it by a rejection of the Constitution, or a
refusal to adopt, (which amounts, I think, nearly to the same
thing,) the very circumstance of disunion may occasion animosity between us and the inhabitants of the other states,
which may be the means of severing us forever.
We shall lose the benefit which must accrue to the other
states from the new government.
']'heir trade will flourish;
goods will sell cheap ; their commodities will rise in value ;
and their distresses, occasioned by the war, will gradual!y be
removed. Ours, for want of these advantages, will continue.
Another very material consequence will result from it: we
shall lose our share of the imposts in all the states, which,
under this Constitution, is to go into the federal treasury.
It is the particular local interest of this state to adoph on lhis
account, more, perhaps, than that of any other member of the
Union.
At present, all these imposts go into the respective
treasury of each state, and we well know our own are of little
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conscq lence, compared to those of the other states in general
The gentle, man t_om Haliihx (Mr. Jones) has offered an expedient to prevent the loss of our share of the impost.
In
my opinion, that expedient will not answer the purpose.
The amount of duties oil goods imported into this state is
very little ; and if these resolutions are agreed to, it will be
less. I ask any gentleman whether the United States would
receive, li'om the duties of this state, so much as would be our
proportion, under the Constitution, of the duties on goods imported in all the states.
Our duties would be no manner of
compensation for such proportion.
What would be the language of Congress on our holding forth such an offer ? "If
Xou are willing to enjoy the benefits of the Union, you must
be subject to all the laws of it. We will make no partial
agreement with you."
This would probably be their language.
I have no doubt all America would wish North
Carolina to be a member of the Union.
It is of importance
to them.
But we ought to consider whether ten states can
do longer without one, or one without ten. On a competition. _hieh will give way ? The adopting states will say,
"Other states had objections as well as you ; but rather than
separate, they agreed to come into the Union, trusting to the
justice of the other states tbr the adoption of proper amendmerits afterwards.
One most respectable state, Virginia, has
pursued this measure, though apparently averse to the system
as it now stands.
But you have laid down the condition on
which alone you will come into the Union.
We must accede
to .}our particular propositions, or he disunited fi'om you
altogether.
Is it fit that North Carolina shall dictate to the
whole Union?
We may he convinced by your reason, but
our conduct will certainly not be altered by your resistance."
I beg leave to say, if Virginia thought it right to adopt and
propose amendments, under the circumstances of the Constitution at that time, surely it is much more so for us in our
present situation.
That state, as was justly observed, is a
most powerful and respectable one. Had she held out, it
would have been a sul!ject of most serious alarm. But she
thought the risk of losing the union altogether too dangerous
to be incurred.
She did not then know of the ratification of
New Hampshire.
If she th_mght it necessary to adopt, when
only eight states had ratified, is it not much more necessary
tbr us after the ratification by ten ? I do not say that we
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ought servilely to imitate any example. But I may say, that
the examples of wise men and intelligent nations are worthy
of respect; and that, in general, we may be much safer in
following than in departing from them. In my opinion, as
many of the amendments proposed are similar to amendments recommended not only by Virginia, but by other states,
there is great probability of their being obtained. All the
amendments proposed, undoubtedly, will not he, nor I think
ought to be; but such as tend to secure more effectually the
liberties of the people against an abuse of the powers granted
in all human probability, will; for in such amendments ah
the states are equally interested.
The probability of such
amendalents being obtained is extremely great; for though
three states ratified the Constitution unanimously, there has
been a considerable opposition in the other states.
In New
Hampshire, the majority was small. In Massachusetts, there
was a strong oppositiDn. In Connecticut, the opposition was
about one third : so it was in Pennsylvania.
Iu Maryland,
the minority was small, but very respectable. In Virginia,
they had little more than a bare majority. There was a
powerful minority in South Carolina. Can any man pretend to say that, thus circumstanced, the states would disapprove of amendments calculated to give satisfaction to the
people at large ? There is a very great probability, if not an
absolute certainty, that amendments will be obtained. The
interest of North Carolina would add greatly to the scale in
their favor. If we do not accede, we may iqiure the states
who wish for amendments, by withdrawing ourselves from
their assistance.
We are not, at any event, in a condition
to stand alone. God forbid we should be a moment separated from our sister states! If we are, we shall be in great
danger of a separation forever. I trust every gentleman will
pause before he contributes to so awful an event.
We have been happy in our connection with the other
states.
Our freedom, independence, every thing dear to us,
has been derived from that union we are now going rashly
to dissolve. If we are to be separated, let every gentleman
well weigh the ground he stands on before he votes for the
separation. Let him not have to reproach himself, hereafter,
that he voted without due consideration for a measure that
proved the destruction of his country.
Mr. hedell then observed that there were insinuations
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thrown out, against those who favored the Constitution,
that they had a view of getting offices and emoluments.
He
said, he hoped no man thought him so wicked as to sacrifice
the interest of his country to private views. He declared, in
the most solemn manner, the insinuation was unjust and illfounded as to himself. He believed it was so with respect
to the rest. The interest and happiness of his country solely
governed him oil that occasion. He could appeal to some
members in the house, and particularly to those who knew
him in the lower part of the country, that his disposition had
never been pecuniary, and that he had never aspired to
offices. At the beginning of the revolution, he said, he held
one of the best offices in the state under the crown--an
office on which he depended for his support.
His relations
were in Great Britain; yet, though thus circumstanced, so
far was he from being influenced by pecuniary motives, or
emoluments of office, that, as soon as his situation would admit of it, he did not hesitate a moment to join the opposition
to Great Britain; nor would the richest office of America
have tempted him to adhere to that unjust cause of the Brit
ish government.
He apologized for taking up the time of
the committee ; but he obse.rved, that reflections of that kind
were considered as having applied, unless they were taken
notice of. He attributed no unworthy motives to any gen
tleman in the house.
He believed most of them wished to
parsue the interest of their country according to their own
ideas of it. He hoped other gentlemen would be equally
liberal.
Mr. WILLIE JONES observed, that he assigned unworthy motives to no one. He thought a gentleman had insinuated that the opposition all acted from base motives. He
was well assured that their motives were as good as those of
the other party, and he thought he had a right to retort by
showing that selfish views might influence as well on one
side as the other. He intended, however, no particular re.flection on-those two gentlemen who had applied the observation to themselves m for whom, he said, he had the highest
respect, and was sorry he had made the observation, as it
had given them pain. But if they were conscious that the
observation did not apply to them, they ought not to be offended at it. He then explained the nature of the resolutions
he proposed; and the plain question was, whether they
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should adopt them or not. He was not afraid that North
Carolina would not be admitted at any time her,_,after
Maryland, he said, had not confederated for many years with
the other states; yet she was considered in the mean time
as a member of the Uniou, was allowed as such to send her
proportion of men and money, and was at length admitted
into the confederacy, in 1781. This, he said, showed how
the adopting states would act on the present occasion.
North Carolina might come into the Union wheu she
pleased.
Gov. JOHNSTON
made some observations as to the partitular case of Maryland, but in too low a voice to be distinctly heard.
Mr. BLOODWORTH
observed, that the first convention
which met to consult on the necessary alterations of the Confederation, so as to m_lke it efficient, and put the commerce
of the United States on a better footing, not consisting of a
sufficient number from the different states, so as to authorize
them to proceed, returned without effecting any thing; but
proposed that another convention should be called, to have
more extensive powers to alter and amend the Confederation. This proposition of that convention was warmly opposed in Congress.
Mr. King, from Massachusetts, insisted
on the impropriety of tile measure, and that the existing
system ought to stand as it was. His arguments, he said,
were, that it might destroy the Confederation to propose alterations ; that the unanimous consent of all the states was
necessary to introduce those alteratlons, which could not possibly be obtained ; and that it would, therefore, be in vain to
attempt it. He wondered how gentlemen came to entertain different opinions now. He declared he had listened
with attention to the arguments of the gentlemen on the
other side, and had endeavored to remove every kind of bias
from his mind ; yet he had heard nothing of sufficient weight
to induce him to alter his opinion. He was sorry that there
was any division on that important occasion, and wished they
could all go hand in hand.
As to the disadvantages of a temporary exclusion from the
Union, he thought them trifling. He asked if a few political advantages could be put m competition with our liberties.
Gentlemen said that amendments would probably
be obtained.
He, thought their arguments and reasons were

DEBATES.

[D-vlz

not ._o sure a method to obtain them as withholding their
consent would be. He could not conceive that the adopting
states would take any measures to keep this state out of the
Union.
If a right view were taken of the subject, he said
they could not be blamed in staying out of the Union till
amendments were obtained.
The compact between the
states was violated by the other states, and not by North
Carolina.
Would tile violating party blame the upright
party ? This determination would correspond with the opiniou of the gentleman who had written from France on the
subject.
He would lay stress oil no man's opinion, but the
opinion of that gentleman was very respectable.
Mr. DAVIE.
Mr. Chairman, it is said that there is a
great majority against the Constitution, and in favor of the
gentleman's proposition. The object of the majority, I suppose, is to pursue the most probable method of obtaining
amendments.
The honorable genileman from Halifax has
said this is the most eligible method of obtaining them. Mv
_pinion is the very reverse. Let us weigh the probabili(y
of both modes proposed, and determine with candor which
is the safest and surest method of obtaining the wished-for
alterations.
The honorable gentleman from Anson has said
that our conduct in adhering to these resolutions would be
modest. What is his idea or definition of modesty ? The
term must be very equivocal.
So far from being modest, it
appears to me to be no less than an arrogant, dictatorial
proposal of a constitution to the United States of America.
We shall be no part of that confederacy, and yet attempt to
dictate to, one of the most powerfiJl confederacies in the
world. It is also said to be most agreeable to prudence.
If
our real object be amendments, every man must agree that
the most likely means of obtaining them are the most prudent.
Four of the most respectable states have adopted the Constitution, and recommended amendments. New York, (if she refuses to adopt,) Rhode Island, and North Carolina, will be the
only states out of the Union.
But if these three were added,
they would compose a majority in favor of amendments, and
might, by various means, compel the other states into the
measure.
It must be granted that there is no way of obtaining amendments but the mode prescribed in the Constitution; two thirds of the legislatures of the states in the
confedera_ may require Congress to call a convention to
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propose amendments, or the same proportion of both houses
may propose them. It will then be of no consequence that
we stand out and propose amendments.
Without adoption
we are not a member of the confederacy, and, possessing no
federal rights, can neither make any proposition nor require
Congress to call a convention.
Is it not clear, however strange it may be, that we are
withholding our weight from those states who are of our own
opinion, and by a perverse obstinacy obstructing the vet)
measure we wish to promote ? If two thirds of both houses
are necessary to send forward amendments to the states,
would it not be prudent that we should be there, and add
our vote to the number of those states who are of the same
sentiment ? The honorable member from Anson has likened
this business to a copartnership, comparing small things to
great.
The comparison is only just in one respect: the
dictatorial proposal of North Carolina to the American confederacy is like a beggarly bankrupt addressing an opulent
company of merchants, and arrogantly telling them, "I wish
to
copartnershi,
_
phaswith
you,Carolina
but the toterms.
be stock
such,
as be
Ip tin
ease.
What
North
put .must
into the
with the other states?
Have we not felt our poverty ?
What was the language of Congress on their last requisition
on this state ? Surely gentlemen must remember the painful terms in which our delinquency was treated.
The gentleman has also said that we shall still be a part of the
Uuion, and if we be separated, it is not our fault. This is
an obvious solecism. It is our own fault, sir, and the direct
consequence of the means we are now pursuing.
North
Carolina stands foremost in the point of delinquency, and
has repeatedly violated the Confederation.
The conduct of
this state has been among the principal causes which produced this revolution in our federal government.
The honorable gentleman has also added, "that it was a rule in law that
the same solemnities were necessary to annul, which were
necessary to create or establish, a compact ; and that, as thirteen states created, so thirteen states must concur in the
dissolution of the Confederation." _ This may lm talking
like a lawyer or a judge, but it is very unlike a politician.
A majority is the rule of republican decisions.
It wa_ the
voit.e of a majority of the people of America that gave that
system valid{ty, and the same authority can and will annul
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it at anj time. Every man of common sense knows that
political power is political ,'_ght. Lawyers may cavil and
quibble about the necessity of unanimity, but the true principle is otherwise.
In every republican community, the
maiority binds the minority ; and whether confederated or separated, the principle will equally apply. We have no right
to come into the Union until we exercise the right of deciding on the question referred to us. Adoption places us in
the Unionrejection extinguishes the right forever. The
scheme proposed by these gentlemen will certainly be considered as an absolute rejection ; it may amuse the people,
and answer a purpose here, but will not answer any purpose
there.
The honorable gentleman from Halifax asserts, "We may
come in when we please." The gentleman from New
Hanover, on the same side of the question, end_,avored to
'alarm and frighten tis about the dangerous influence of the
Eastern States. If he deserves any credit, can we expect
they will let us into the Union, until they have accomplished
their particular views, and then but on the most disadvantageous terms ? Commercial regulations will be one of the
great o[Oects of the first session of Congress, in whit'h our
interests will be totally neglecled.
Every mall must be convinced of the importance of the first acts and regulations,
as they will probably give a tone to the policy of ages yet to
come ; and this scheme will add greatly to the influence of
the Eastern States, and proportionably diminish the power
and interests of the Southern States.
The gentleman says he has a prqiect in his pocket, which,
he risks his lift', will induce the other states to give us a share
of the general impost.
I am fully satisfied, sir, this prqiect
will not answer the purpose, and the forfeiture of his life will
be no compensation for irretrievable public loss. Every
man who knows the resources of our commerce, and our
situation, will be clearly convinced that the project cannot
succeed.
The whole produce of our duties, both by land and
water, is very trifling. For several years past, it has not exceeded £10,()00 of our own paper money. It will not be
more _ probably less--if we were out of the Union. The
whole proportion of this state of the public debts, except this
mere pittance, must be raised from the people by direct and
immediate taxation.
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But the fact is, sir, it cannot be raised, because it cannot
be paid ; and without sharing in the general impost, we shaU
never di_harge our quota of the federal debt. What does
he offer the other states ? The poor pittance I have mentioned.
Can we suppose Congress so lost to every sense of
duty, interest, and justice ? Would their constituents permit
them to put their hands, into their pockets to pya our debts..
We have no eqmvalent to give them for it. As several
powerful states have proposed amendments, they will, no
doubt, be supported with zeal and perseverance, so that it is
not probable that the ol_ect of amendments will he lost.
We may struggle on for a few years, and render ourselves
wretched and contemptible ; but we must at last come into
the Union on their terms, however humiliating they may be.
The project on the table is litde better titan an absolute rejection, and is neither, rational nor politic, as it cannot promote the end proposed.
Mr. LOCKE, in reply to Mr. Davie, expressed some apprehensions that the Constitution, if adopted as it then stood,
would render the people poor and miserable. He thought it
would be very productive of expenses.
The advantages of
the impost he considered as of little consequence, as he
thought all the money raised that way, and more, would be
swept away by courtly parade -- the emoluments of the President, and other members of the government, the Supreme
Court, g_e. These expenses would double the impost, in
his opinion.
They would render, the states bankrupt.
The imposts, he imagined, would be inconsiderable.
The
evople of America began to import less foreign t_ippery.
cry wise planter was fond of home manufacture.
The
Northern States mlnufdetured considerably, and he thought
manufactures would increase daily. He thought a previous
ratification dangerous.
The worst that could happen would
be, that we should be thrown out of the Union.
He would
rather that should be the case, than embrace a tyrannical
government, and give away our rights and privileges.
He
was therefore determined to ,vote for the resolutions of the
gentleman from Halifax.
Mr. SPENCER observed that, if the conduct of North
Carolina would he immodest and dictatorial in proposing
amendments, and if it was proposing a constitution to the
other states, he was sure the other states, who had proposed
the same amendments, were equally guilty of immodesty and
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dictating a constitution to the other states; the only difference being, that this state does not adopt previously.
The
gentleman had objections to his legal maxims, and said they
were not politic. He would be extremely sorry, he said, if
the maxims of justice should not take place in politics.
Were this to be the case, there could be. no faith put in any
compact. He thought the comparison of the state to a heggar was a degradation of it, and insisted on the propriety of
his own comparison, which he thought obvious to any one.
He acknowledged that an exclusion from the Union would
be a most unhappy circumstance ; but he had no idea (hat
it would be the case. As this mode of proceeding would
hasten the amendments, he could not but vote for it.
Mr. JONES defined the word modesty by contrasting it
with its antagonist, impudence.
The gentleman found fault
with the observation, that this was the most decent and best
xvay of obtaining amendments.
If gentlemen would propose
a more eligible method, he would consent to that.
He said
the gentleman had reviled the state hy his comparison, and
must have hurt the feelings of every gentleman in the house.
He had no apprehension that the other states would refuse
to admit them into the Union, when they thought proper to
come in. It was their interest to admit them.
He asked
if a beggar would refuse a boon, though it were hut a shilling ;
or if twelve men, struggling under a heavy load, would refuse
the assistance of a thirteenth man.
A desultory conversation now took place.
Mr. DAVIE hoped they would not take up the whole
collectively, but that the proposed amendments would be
considered o,e by one. Some other gentlemen expressed
the same desire.
Manyother gentlementhoughtthe resolutionveryproperas it stood.
The question being put, the resolutionwas agreedto by a great majority of the committee.
It was then resolvedthat the committeeshould rise. Mr.President
resumedthe chair, and Mr.Kenan reported,from the committee of the
whole C,mvention,that the committee had again had the Constitution
proposedfor the future governmentof the United States underconsideration, and had come to a resolutionthereupon; which he read in his
place, and afterwardsdeliveredin at the clerk's table.
Ordered, That the said report lie on the table until to-morrowmorl_rag,9 o'clock; to which timethe house adjourned.
FlllDAY,

The Convention

August 1, 1788

met according to adjournment.
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Mr. IREDELL.
Mr. President: 1 believe, sir, all debate is now at an end. It is useless to contend any longer
against a majority that is irresistible. We submit, with :he
deference that becomes us, to the decision of a majority ; but
my friends and myself are anxious that something may apear on the Journal to show our sentiments on the subject.
have therefore a resolution in my hand to offer, not with a
view of creating any debate, (for I know it will be instantly
rejected,) but merely that it may be entered on the Journal,
with the yeas and nays taken upon it, in order that our constitt_ents and the world may know what our opinions really
were on this important occasion. We prefer this to the
exceptionable mode of a protest, which might increase the
spirit of party animosity among the people of this country,
which is an event we wish to prevent, if possible. I therefore, sir, have the honor of moving-,, That the consideration of the report of the committee be postponed,
in order to take up the consideration of the following resolution."

Mr. IREDELL then read the resolution in his place, and
afterwards delivered it in at the clerk's table, and his motion
was seconded by Mr. JOHN SKINNER.
Mr. JOSEPH M'DOWALL, and several other gentle
men, most strongly objected against the propriety of this
motion. They thought it improper, unprecedented, and a
great contempt of the voice of the majority.
Mr. IREDELL replied, that he thought it perfectl7 regular, and by no means a contempt of the majority. The sole
intention of it was to show the opinion of the minority,
which could not, in any other manner, be so properly done.
They wished to justify'themselves to their constituents, and
the people at large would judge between the merits of the
two propositions. They wished also to avoid, if posfible, the
disagreeable alternative of a protest. This being the first
time he ever had the honor of l_ing a member of a representative body, he did not solely confide in his own .judgment, as to the proper manner of bringing his resolution
forward, but had consulted a very respectable and experienced member of that house, who recommended this method
to him; and he well knew it was conformable to a frequent
practice in Congress, as he had observed by their Journals.
Each member had an equal right to make a motion, and if
seconded, a vote ought to be taken upon it; and he trusted
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the majority would not be so arbitrary as to prevent them from
taking this method to deliver their sentiments to the world.
He was supported
by Mr. MACLAINE
and Mr.
SPAIGHT.
Mr. WILLIE JONES and Mr. SPENCER insisted on
its being irregular, and said they might protest. Mr. Jones
said, there never was an example of the kind before; that
such a practice did not prevail in Congress when he was a
member of it, and he well knew no such practice had ever
prevailed in the Assembly.
Mr. DAVIE said, he was sorry that gentlemen should not
deal fairly and liberally with one another.
He declared it
was perfectly parliamentary, and the usual practice in Congress. They were in possession of the motion, and could
not get rid of it without taking a vote upon it. It was in
the nature of a previous question.
He declared that nothing
'hurt his feelings so much as the blind tyranny of a dead
majority.
After a warm discussion on this point by several gentlemen on both sides of the house, it was at length intimated to
Mr. Iredell, by Mr. Spaight, across the house, that Mr. Lenoir, and some other gentlemen of the maiority, wished he
would withdraw his motion for the present' ou purpose that
the resolution of the committee might be first entered on
the Journal, which had not been done; and afterwards his
motion might be renewed.
Mr. lredeli declared he would
readily agree to this, if the gentleman who had seconded him
would, desiring the house to remember that he only withdrew
his motion for that reason, and hoped he should have leave
to inn'oduce it afterwards ; which seemed to be understood.
He accordingly, with the consent of Mr. Skinner, withdrew
his motion ; and the resolution of the committee of the whole
house was then read, and ordered to be entered on the Journal. The resolution was accordingly read and entered, as
fi_llows, viz. :
"Resolved, That a declarationof rights,assertingand securing from
encroachmentthe greatprinciplesof civil and religionsliberty,andthe
unalienablerights of the people, togetherwith amendmentsto the most
ambiguous and exceFtionableparts of the said Constitutionof government, ought to be laid beforeCongress,and the conventionof the states
that shall or maybe called forthe purposeof amendingthe said Constitu.
finn,thr their consideration,previousto the ratificationof the Constitution atbresaidon the partof the state of North Carolina."
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"DECLARATION

OF RIGHTS.

"1. That there are certain natural rights, of which men, when they
form a social compact, cannot deprive or divest their posterity, among
which are the enjoyment of life and liberty, with the means of acquiring,
possessing, and protecting property, and pursuing and obtaining heppiness and safety.
"2. That all power is naturally vested in, and consequently derived
from, the people; that magistrates, therefore, are their trustees and agents,
and at all times amenable to them.
" 3. That government ought to he instituted for the common benefit,
protection, and security, of the people ; and that the doctrine of nonresistance against arbitrary power and oppression is absurd, slavish, and
destructive to the good and happiness of mankind.
"4. That no man or set of men are entitled to exclusive or separate
public emoluments or privileges from the community, but in consideration
of public services, which not being descendible, neither ought the offices
of m_gistrate, legislator, or judge, or any other public office, to be hereditary.
"5. That the legislative, executive, and judiciary powers of government should be separate and distinct, and that the members of the two
first may be restrained from oppression by feeling and participating the
public burdens: they should, at fixed periods, be reduced to a private
station, return into the mass of the people, and the vacancies be supplied
by certain and regular elections, in which all or any part of the former
members to be eligible or ineligible, as the rules of the constitution of
government and the laws shall direct.
"6. That elections of representatives in the legislature ought to be
i'ree and frequent, and all men having sufficient evidence of permanent
common interest with, aud attachment to, the community, ought to have
the right of suffrage ; and no aid, charge, tax, or fee, can he set, rated,
or levied, upon the people without their own consent, or'that of their representatives so elected ; nor can they be bound by"any law to which they
have not in like manner assented for the public good.
"7. That all power of suspending laws, or the execution of laws, by
any authority, without the consent of the representatives of the people
in the legislature, is injurious to their rights, and ought not to he exercised.
"8. That, in all capital and criminal prosecutions, a man hath 8 right
to demand the cause and nature of his accusation, to be confronted with
the accusers and witnesses, to call for evidence, and be showed counsel
in his favor, and a fair and speedy trial by an impartisl jury of his vicinage, without whose unanimous consent he cannot he found guilty, (except
in the government of the land and naval forces ;) nor can he he compelled
to give evidence against himself.
"9. That no freeman ought to he taken, imprisoned, or disseized of
his freehold, liberties, privileges, or franchises, or outlawed or exiled, or
in any manner destroyed, or deprived of his life, liberty, or property, but
by the law of the land.
" 10. That every freeman, restrained of his liberty, is entitled to a
remedy to inquire into the lawfulness thereof, and to remove the same
if unlawful ; and that such remedy ought not to be denied nor delayed.
" ll
That, in controversies respecting property, and in suits betweex,
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man and r.lan, the ancient trial by jury is one of the greatest secmitie_
to the _ights of the people, and ought to remain sacred and inviolable.
" 12. That every freeman ought to find a certain remedy, by recourse
to the laws, for all injuries and wrongs he may receive in his person, property, or character; he ought to obtain right and justice freely without
sale, completely and without denial, promptly and without delay ; alld th;it
all establishments or regulations contravening these rights are oppressive
and unjust.
" 13. That excessive bail ought not to be required, nor excessive fizles
imposed, nor cruel and untlsual punishments inflicted.
" 14. That every freeman has a right to be secure from all unreasonable searches and seizures of his person, his papers and property ; all warrants, therefore, to search suspected places, or to apprehend any suspected
_erson, without specially naming or describing tile place or person, are
dangerous, and ought not to be granted.
" 15. That the people have a right peaceably to assemble together, to
consult for the common good, or to instruct their representatives; arid
that every freeman has a right to petition or apply to the legislature for
redress of grievances.
•' 16. That the people have a right to freedom of speech, and of writing and publishing their sentiments; that freedom of the press is one of
the greatest bulwarks of liberty, and ought not to be violated.
" 17. That the people have a right to keep and bear arms ; that a well.
regulated militia, composed of the body of the people, trained to arms, is
the proper, natural, and safe defence of a free state ; that standing armie%
in time of'peace, are dangerous to liberty, and therefore ought to be avoided, as far as the circumstances and protection of the" community will admit ; and that, in all cases, the military should be under strict subordination to, and governed by, the civil power.
" 18. That no soldier, in time of peace, ought to be quartered in any
house without the consent of the owner, and in time of war, ill such manner only as the laws direct.
" |9. That any person religiously scrupulo-_ of bearing _rms ought to
be exempted, upon payment of an equivalent to empl,_) another to bear
arms in his stead.
" 20. That religion, or the duty which we owe to our Creator, and the
manner of discharging it, can be directed only by reason and conviction,
not by force or violence; and therefore all nlen have an equal, natural,
and unalienable right to the free exercise of religio., according to the
dict_ttes of conscience; and that no particular religious sect or so_-iety
ought to be favored or established by law in preference to others."
" AMENDMENTS

TO

THE

CONSTITUTION.

•' I. That each state in the Union shall respectively retain every power,
jurisdiction, and right, which is not by this Constitution delegated to the
Congress of the United States, or to the departments of tl,e federal government.
"2. That there shall be one representative _r every thirty thousanu,
according to the enumeratloQ or census mentioned in the Constitution,
unti_ the who!e number of represent._tives amounts to two hundred ; after
which that number shall be contin,ed or increased as Cnngress shall di.
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rect, upon the principles fixed in the Constitution, by apportioning tim
representatives of each state to some greater number of the people, from
time to time, as the population increases.
"3. When Congress shall lay direct taxes or excises, they shall immediately inform the executive power of each state of the quota of such state,
according to the census herein directed, which is proposed to be thereby
raised ; and if the legislature or any state shall pass any law which shall
be effectual for raising such quota at the time required by Congress, the
taxes and excises laid by Congress shall not he collected in such state.
" 4. That the members of the Senate and House of Representatives
shall he ineligible to, and incapable of holding, any civil office under the
authority of the United States, during the time for which they shall respectively be elected.
" 5. That_he Journals of the proceedings of the Senate and House of
Representatives shall he published at least once iu every year, except such
parts thereof relating to treaties, allianceS, or military operations, as in
their_judgment require secrecy.
"6. That a regular statement and account of receipts and expenditures
of all public moneys shall be published at least once in every year.
"7. That no commercial treaty shall he ratified without the concurrence of two thirds of the whole number of the members of the Senate.
And no treaty, ceding, contracting, restraining, or suspending, the territorial rights or claims of the United States, or any of them, or their, or
any of their, rights or claims of fishing in the American seas, or navigating
the American rivers, shall be made, but in cases of the most urgent and
extreme necessity; nor shall any such treaty be ratified without the concurrence of three fourths of the whole number of the members of both
houses respectively.
"8. That no navigation law, or law regulating commerce, shall be
passed without the consent of two thirds of the members present iu both
houses.
"9. That no standing army or regular troops shall be raised or kept up
in time of peace, without zhe consent of two thirds of the members present
in both houses.
" 10. That no soldier shall be enlisted for any longer term than four
years, except in time of war, and then for no longer term than the continuance of the war.
" II. That each state respectively shall have the power to provide for
organizing, arming, and disciplining its own militia, whensoever Congress
shall omit or neglect to provide for the same ; that the militia shall not he
subject to martial law, except when in actual service in time of war, invasion, or rebellion; and when not in the actual service of the United
8tares, shall be subject only to such fil_,s, penalties, and punishments, as
shall be directed or inflicted by the laws of its own state.
'" 12. That Congress shall not declare any state to be in rebellion, without :he consent of at least two thirds of all the members present in both
houses
" 13. That th_ exclusive power of legislation given to Congress over the
federal town and its adjacent district, and other places purchased or to
be purchased by Congr_s of any ot" the states, shall extend only to such
re_'llatious as respect the police and good _overnment thereof.
" 14. That no person shall be capable ofbein_ President of the United
IStutes for more than eight years in any term of fifteen years.
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"15. '['hat the judicial power of the United States shall be vested in
one Supreme Court, and in such courts of admiralty as Congress may from
time to time ordain and establish m any of the different states. The judicial power shall extend to all cases in law and equity arising under treaties made, or which shall be made, under the authority of the United States ;
to all cases affecting ambassadors, other foreign ministers, and consuls;
to _1 cases of admiralty and maritime jurisdiction; to controversies to
which the United States vhall be a party ; to controversies between two or
more states, and between parties claiming lands under the grants of differeut states. In all cases affecting ambassadors, other foreign ministers, and
consuls, and those in which a state shall be a party, the Supreme Court
shall have original jurisdiction.
In all other cases before mentioned, the
Supreme Court shall have appellate jurisdsction as to matters of law only,
except in cases of equity, and of admiralty and maritime jurisdiction, in
which the Supreme Court shall have appellate jurisdiction both as to law
and fact, with such exceptions, and under such regulations, as the Congress shall make : but the judicial power of the United States shall extend
to no case where the cause of action shall have originated before the rati*
.fication of this Constitution, except in disputes between states about their
territory, disputes between persons claiming lands under the grants of dig
Ferent states, and suits for debts due to tile United States.
" 16. That, in criminal prosecutions, no man shall be restrained in the
exercise of the usual and accustomed right of challenging or excepting to
the jury.
" 17. That Congress shall not alter, modify, or interfere in, the times,
places, or manner, of holding elections for senators and representatives, or
either of them, except when the legislature of any state shall neglect,
refuse, or be disabled, by invasion or rebellion, to prescribe the same.
" 18. That those clauses wbich declare that Congress shall not exercise
certain powers be not interpreted in any manner whatsoever to extend
the power of Congress; but that they be construed either as making exceptions to the specified powers, where this shall be the case, or otherwise
as inserted merely for greater caution.
" 19. That the laws ascertaining the compensation of senators and representatives for their services, be postponed in their operation until after
the election of representatives immediately succeedin_ the passing thereof,
that excepted which shall first be passed on the subject.
"_0. That some tribunal other than the Senate be provided for trying
impeachments of senators.
"'21. That the salary of a judge shall not be increased or diminished durIng his continuance in office, otherwise than by general regulations ofsalary,
which may take place on a revision of the subject at stated periods of not
less than seven years, to commence from the time such salaries shall be
first ascertained by Congress.
"_.
That Congress erect no company of merchants with exclusive advantages of commerce.
"_3. That no treaties which shall be directly opposed to the existing
laws of the United States in Congress assembled shall be valid until such
laws shall be repealed, or made conformable to such treaty ; nor shall any
treaty be valid which is contradictory to the Constitution of the United
States.
"24. That the latter part of the 5th paragraph of the 9th section of the
1st article be altered to read thus : ' Nor shall vessels bound to a particu
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lar state be obliged to enter or pay duties in any other ; nor, _vhen hount;
from any one of the states, be obhged to clear in another.'
" '25. That Congress shall not, directly or indtrectly, either by them.
selves or through the judiciary, interferewith ally one of the states in tile
redemptionof paper money already emitted and now in circulation, or in
liquidating and dsscharging the public securities of ally one of tile states.
but each and every state shall havethe exclusive right of making such laws
and regulations, for the above purposes, as they shall think proper.
" _26. That Congress shall not introduce foreign troops into the United
States without the consent of two thirds of the members present of both
houses."

Mr. SPENCER
then moved that the report of the committee be concurred
with, and was seconded
by Mr. J.
M'DOWALL.
Mr. IREDELL
moved that the consideration
of that motion be postponed, in order to take into consideration
the fo]lowing resolution :
[Which resolution was the same he introduced before, an_
which he afterwards, in substam'e,
moved by way ofamendment.]
This gave rise to a very warm altercation
on both sides,
during which the house was in great confusion.
Many gentlemen in the majority (particularly
Mr. WILLIE
JONES)
strongly
contended
against
ttle propriety of the motion.
Several gentlemen
in the minority resented, in strong terms,
the arbitrary attempt
of the maiority (as they termed it) to
suppress tl_eir sentiments ; and'Mr. SPAIGHT, in particular, took notice, with great indignation,
of the motion made
to concur with the committee,
when the gentleman
from
Edenton appeared in some measure to have had the faith of
the house that he should have an opportunity
to renew his
motion, which he had withdrawn
at the request of some of
the majority themselves.
Mr. WHITMILL
HILL
spoke
with great warmth, and declared that, in his opinion, if the
majority persevered in their tyrannical attempt, the minority
should secede.
Mr. WILLIE
JONES
still contended
that t.he motion
was altogether
irregular and improper, and made a motion
calculated to show that such a motion, made and seconded
under the circumstances
in which it had been introduced,
was not entitled to be entered on the Journal.
His motion,
being seconded, w'_s carried by a great majority.
Theyeas
and nays were moved for, and were taking, when Mr. IREDELL
arose, and said he was sensible of the irregularity he
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was guilty of, and hoped he should be excuseo for it, but i!
arose from his desire of saving the house trouble ; that Mr.
Jones (he begged pardon for naming him) had proposed an
expedient to him, with which he should be perfectly satisfied, if the house approved of it, as it was indifferent to him
,a hat was the mode, if his object in substance was obtained.
The method proposed was, that the motion for concurrence
should be withdrawn, and his resolution should be. moved by
way of an amendment.
If the house, therefore, approved of
this method, and the gentlemen who had moved and sec(nded the motion would agree to withdraw it, he hoped it
would be deemed unnecessary to proceed with the yeas and
nays.
Mr. NATHAN BRYAN said, the gentleman treated tile
majority with contempt.
Mr. IREDELL
declared he had
no such intention ; but as the yeas and nays were taken on a
difference between both sides of the house, which he hoped
might be accommodated, he thought he might be excused
for the liberty he had taken.
Mr. SPENCER
and Mr. M'DOWALL,
after some observations not distinctly heard, accordingly withdrew their
motion ; and it was agreed that the yeas and nays should not
be taken, nor the motion which occasioned them entered on
the Journal. Mr. IREDELL
then moved as follows, viz. : -That the report of the committee be amended, by striking
out all the words of the said report except the two first, viz. :
"Resolved, That," and that the following words be inserted
in their room, viz. : --" this Convention, having 1hlly deliberated on the Constitution proposed for the future government of the United States of America by the Fede,'al Convention lately held, at Phil_ldelphia, on the 17th day of September last, and having taken into their serious and solemn
consideration the present critical situation of America, which
induces them to be of opinion that, though certain amendments to the said Constitution may be wished for, yet that
those amendments should be proposed subsequent to the ratification on the part of this state, and not previous to it:they do, there.fore, on behalf of the state of North Carolina,
and the good people thereof, and by virtue of the authority
to them delegated, ratify the said Constitution on the part of
this state; and they do at the same time recommend that,
as early as possible, the following amendments to the sa;.d
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Constitution may be proposed for the consideration and
adoption of the several states in the Union, in one of tho
,nodes prescribed hy the 5th article thereof:"
" AMENDMENTS.
" 1. Each state in the Union shall respectively retain every power,
jurisdictton, and right, which is not by this Constitution delegated to the
Congress of the United States, or to the departments of the general goveru,_eut; nor shall the said Congress, nor any department of the said
government, exercise any act of authority over any individual in any of
the said states, but such as can be justified under some power particularly
given iu this Constitution ; but the said Constitution shall be considered
at all times a solemn instrument, defining the extent of their authority,
and the limits of which they cannot rightfully in any instance exceed.
"_. There shall be one representative for every thirty thousand, according to the enumeration or eensus mentioned in the Constitution, until
the whole number of representatives amounts to two hundred ; after which,
that number shall be continued or increased, as Congress shall direct, upon the principles fixed in the Constitution, by apportioning the representalives of each state to some greater number of people, from time to time,
as the population increases.
" 3. Each .state respectively shall have the power to provide for organizing, arming, and disciplining, its own militia, whensoever Congress
shall omit or neglect to provide for the same.
The militia shall not be
sub iect to martial law, except when in actual service in time of war, invasion, or rebellion ; and when they are not in the actual service of the
United States, they shall be subject only to such fines, penalties, and
punishments, as shall be directed or inflicted by the laws of its own
state.
"4. The Congress shall not alter, modify, or interfere in the times,
places, or manner, of holding elections for senators and representatives,
or either of them, except when the legislature of any state shall neglect,
refuse, or he disabled by invasion or rebellion, to prescribe the same.
"5. The laws ascertaining the compensation of senators and representatives, for their services, shall be postponed in their operation until after
the election of representatives immediately succeeding the passing thereof; that excepted which shall first he passed on the subject.
" 6. Instead of the following words in the 9th section of the ist article, viz., ' Nor shall vessels bound to or from one state be obliged to
enter, clear, or pay duties, in another,' [the meaning of which is by many
deemed not sufficiently explicit,] it is proposed that the following shall
be substituted : ' No vessel bound to one state shall be obliged to enter
or pay duties, to which such vessel may be liable at any port of entry, in
any other state than that to which such vessel is bound; nor shall any
ve_el bound from one state be obliged to clear, or pay duties to which
such vessel shall be liable st any port of clearance, in any other state than
that from which such vessel is bound.'"

He was seconded by Mr. JOHN SKINNER.
Th_ question was then put, "Will the Convention adopt

2 _)

DEBATES.

that amendment
or not.;" and it was negatived;
whereupon Mr. IREDELL
moved that the yeas and nays should
be taken, and he was seconded
by Mr..STEELE.
They
were accordingly
taken, and were as follows: m
YEAS.
Hie excellency,
SAM UZL Jon _ STOS, Pre_u/ent.
Messrs. Ja's lredell,
Edmund
Blount,
Thomas Hunter,
Archibald Maclaine,
Chowan.
Gates.
Nathan Keas,
Henry Abbot,.
Thomas
Wyns,
John G. Blounh
Isaac Gregory,
Abraham Jones,
Thomas
Alderaon,
Pe_r Dauge,
John Eborne,
John Johnson,
Charles Grandy,
James Jasper,
Andrew Ohvet,
Enoch Sawyer,
Caleb Formau,
Gocdwin
Elhston,
George
Lucas,
Seth Hovey,
Charles M'Dowall,
JohnWillis,
John Sloan,
R_chard D. Spaigh h John Cads,
John Moore,
Wdham
J Dawson,
Elias Barnes,
William Maclaine,
James Porterfield,
Nail Brown,
Nathan Mayo,
Wm. Barry Grove,
James Winchester,
William
Slade,
George Elliott,
Wilham
Stokes,
William
M'Kenzie,
_eValhs Styron,
Thomas Stewart,
Robert Erwin,
Wilham
Shepperd,
Josiah Collins,
John Lane,
Carteret.
Thomas
Hines,
Thomas
Reading,
James
Philips,
Nathanael
Jones,
Edward Everagain,
John Humphreys,
John Steele,
Enoch Roltb,
Michael Payne,
William
R. Davie,
Devotion
Davis,
Charles Johnston,
Joseph Reddick,
William Skinner,
Stephen
Cabarrus,
James Gregory,
Joshua Skinner,

Thomas Hervey,
John Skinner,
Samuel Harrel,
Joseph
Leech,
Wm Bridges,
Win. Burden,
Edmund Btount,
Taret.
Simeon Spruil,
Dawd Tanner,
Whitmdl
Hill,
Benjamin
Smith,
John Sit-re,ires,
Nathanie_
Allen,
Thomas Owen,
George Wyns,
Davi_ Perkins,
Joseph Ferebee,
Win. Ferebee,
Win. Baker,
Abner Neale.
84

NAYS.
Messrs. Willie Jones,
Samuel Spencer,
Lewis Lamer,
Thomas
Wade,
Daniel Gould,
James Bonner,
Alexius
M. Foster,
Lewm Dupree,
TI/.omas Brown,
James Greenlee,
Joseph M'Dowall,
Robert Miller,
Benjamin
Williams,
Richard
Nixon,
Thomas
Armstrong,
Alex. M'Allieter,
Robert Dickens,
George Roberts,
JohnWomack,
Ambrose
Ramsay,
James Anderson,
Joe. Stewart,
Win. Vestal,
Thomas
Evans,
Thomas Hasdiman,
Robert Weakly,
Win. Donnehon,
Win. Dobius,
Robert Diggs,
Bythel Bell,
glishs Battle,

Win. Fort,
Etheld. Gray,
Wm. Lancaster,
Thomas Sherrod,
John Norward,
Sterhng
Dupree,
RobertWilliams,
Richard Moye,
Arthur Forbes,
David Caldwell,
Win. Goudy,
Daniel Gillospie,
John Anderson,
John Hamilton,
Thomas Person,
Joseph Ta],lor,
Thornton xaneey,
Howell Lewts, Jun.,
g. Mitehel],
George Moore,
George ]._edbetter,
Win. Porter,
Zebedee
Wood,
Edmund Waddell,
James Galloway,
J. Regan,
Joseph Winston,
James Gains,
Charles M'Annelly,
Abealom Bostick,
John Scott,

John Dunkin,
David Dodd,
Curtis Ivey,
Lewis Holmes,
Richard Clinton,
H. Holmes,
Robert Alison,
James Stewart,
John T,pton,
John Macon,
Thomas
Chrietmasa,
H. Monfort,
Win. Taylor,
James Hanley,
Britain Saunders,
Wm. Lenoir,
R. Allen,
John Brown,
Joseph Herndon,
James Fletcher,
Lemuel Burkit,
Wm. Little,
Thomas
King,
Nathan Bryan,
John H. Bryan,
Edward Whitty,
Robert Alexander,
James Johnson,
John Cox,
John Carrel,
Cornelius
Doud,

Thomas Tysov,
W. Martin,
Thomas
Hunter
.Martin.
John Graham,
Win. Loflm,
Win. Kmdal,
Thomas
Ussery,
Thomas Butler,
John Bentford,
James Vaughan,
Robert Peebles,
James Vinson,
Win. S. Marnes,
Howell
Ellln.
Redman
Bunn,
John Bonds,
David Pridgen,
Darnel Yates,
Thomas
Johnston,
John Spicer,
A Tatom,
Alex. Mebane,
Win. Mebane,
Wm. M'Cauley,
Wm. Shepperd,
Orange.
Jonathan Lmley,
W_att
Hawkins,
James Payne,
John Graves,

NORTH
John Blair,
Jeseph Tipton,
Wm. Bethel],
Abraham Phillips,
John May,
"
Charles Galloway t
James Bo_weU,
John M'Allister,
David Looney,
John Sharpe,
Joseph Gaitier,
John A. Campbell,
John P. Williams,
Win. Marshall,
Charles Rober_on,
James Gdlespie,

Charles Ward,
Win. Randal,
Frederick Harget t
Richard M'Kinnie,
John Cains,
Jacob LeonardI
Thomas Carson,
Richard Singleton,
James Whirs,de,
Caleb Phifer,
Zschias Wilson,
Jmeph Douglass,
Thomas Dougan,
James Kenan,
John Jones,
Egbert Haywood,

CAROLINA.

_._1

Wm. Wootten,
John Branch,
Henry Hill,
Andrew Bass,
Joseph Boon,
Wm. Farmer,
John Bryan,
Edward William_
Francis Oliver,
Matthew Brooks,
Griffith Rutherford,
Geo H Barringer_
Timo. Bloodworth,
Everet Pearee,
Aashel Rawlirm,
James Wdson.
SATURDAY,

James Roddy,
Samuel Cain,
B. Covington,
J. M'Dowall, Jun.
Durham Hall,
Jas Bloodworth,
Joel Lane,
James Hinton,
Thomas Devane,
James Brandon,
Wm. Dickson,
Burwell Mooring,
Matthew Locke,
Stokely Donelson.
184.

August 2, 1788.

The Convention met according to adjournment.
The report of the COalmitteeof the whole Convention,
according to order, was taken up and read in the same
words as on yesterday; when it was moved by Mr. PERSON, and seconded by Mr."MACON, that the Convention
do concur therewith, which was objected to by Mr. A.
MACLAINE.
The question being put, "Will the Convention concur
with the report of the committee of the whole convention,
or not?" it was carried ia the affirmative; whereupon Mr.
DAVIE moved for the yeas aud llays, and was seconded by
Mr. CABARRUS.
They were accordingly taken; and
those who voted yesterday against the amendme,t, voted
for concarring with the report of the committee : those who
voted infitvor of the amendment, now voted against a concurrence with the report.
On motion of Mr. WILLIE JONES, and seconded by
Mr. JAMES GALLOWAY, the following resolution was
adopted by a large majority, viz. :-"Whereas this Convention has thought proper neither to ratify nor
reject the Constitution proposed for the government of the United States,
and as Congress will proceed to act under the said Constitution, ten
states having ratified the same, and probably lay an impost on goods imported into the said ratifying states, m
"Resolved, That it be recommended to the legislature of this state,
that whenever Congress shall pass a law for collecting an impost in the
states aforesaid, this state enact a law for collecting a similar impost on
goods imported into this state, and appropriate the money arising therefrom to the use of Congress."

On the motion made by Mr. WILLIE JONES,
seconded by Mr. JAMES GALLOWAY, m

and
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Resolvrd, unanimously, That it be recommended to the General
sembly to take effectual measures for the redemption of the paper currency,
as speedily as may be, eonsiitent with the situation and circumstancea of
the people of this state."
On a motion made by Mr. WILLIE
JONES,
and seconded by Mr. JAMES GALLOWAY,°'Resolved, unanimously, That the honorable the president he requested
to transmit to Congress, and to the executives of New Hampshire,Massachusetts, Connecticut, Rhode Island, New York, New Jersey, Pennsylvania,Delaware, Maryland,Virginia, South Carolina, and Georgia, a copy
of the resolution of the committee of the whole Convention on the subject
of the Constitution proposed forthe government of the United States, concurred with by this Convention,together with a copy of the resolutions on
the subject of impost and paper money."
The Convention
afterwards
proceeded to the business of
fixing the seat of government,
and on Monday, the 4th of
August, adjourned s/he d/e.

I}EBATE
IN

TIEIt

LEGISLATURE AND IN CONVENTION
OF THI

STATE

OF SOUTH

CAROLINA,

ON THE

ADOPTIONOF THE FEDERALCONSTITUTION.

HOUSE

OF

IN

_EPRESENTATIVES.
WEDNESDAY,

._.u/zr_

THE

16,

LEOISLATURm,
17_8.

RmAD the proposed Federal Constitution,
after which the house resolved
itself into a committee
of th_ whole.
Hon. THOMAS
BEE
in the
chair.

Hon. CHARLES
PINCKNEY (one of the delegates of
the Federal Convention) rose in his place, and said that,
although the principles and expediency of the measures proposed by the late Convention will come more properly into
discussion before another h_dy, yet, as their appointment
originated with them, and the legislatures must be the instrument of submitting the plan to the opinion of the people, it
became a duty in their delegates to state with conciseness
the motives which induced it.
It must be recollected that, upon the conclusion of the
definitive treaty, great inconveniences were experienced, as
resulting from the inefficacy of the Confederation.
The
one first and most sensibly felt was the destruction of our
commerce, occasioned by the restrictions of other nations,
whose policy it was not in the power of the general government to counteract.
The loss of credit, the inability in our
,.mzens to pay taxes, and languor of government, were, as
they ever must be, the certain consequences of the decay of
commerce. Frequent and unsuccessful attempts were made
by Congress to obtain the necessary powers.
The states,
too, individually attempted, by navigation acts and othel
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commercial provisions, to remedy the evil. These, instead
of correcting, served but to increase it ; their regulations interfered not only with each other, but, in almost every
instance, with treaties existing under the authority of the
Union.
Hedce arose the necessity of some general and
permanent system, which should at once embrace all interests, and, by placing the states upon firm and united ground,
enable them effectually to assert their commercial rights. Sensible that nothing but a concert of measures could effect this,
Virginia proposed a meeting of commissioners at Annapolis,
from the legislature of each state, who should be empowered
to take into consideration the commerce of the Union ; to
consider how far a uniform system in their commercial regulations might be necessary to their common interest ; and to
report to the states such an act as, when unanimously ratified
b_ethem, would enable Congress effectually to provide for
same.
In consequence of this, ten states appointed
delegates.
By accident, or otherwise, they did not attend,
only five states being represented.
The gentlemen present,
not being a majority of the Union, did not conceive it advisable to proceed; but in an address to their constituents,
which was also transmitted to the other legislatures, acquainted them with the circumstances of their meeting ; that
there appeared to them to be other and more material defects
in the federal system than merel.y those of" commercial powers. That these, upon examinauon, might be fi_und greater
than even the acts of their appointments implied, was at
least so far probable, from the embarrassments which mark
the present state of national affairs, foreign and domestic, as
to merit, in their opinions, a deliberate and candid discussion
in some mode which would unite the sentiments and councils
of all the states. The)' therefore suggested the appointment
of another convention, under more extensive powers, for the
purpose of devising such further provisions as should appear
to them necessary to render the federal government adequate
to the exigencies of the Union.
Under this recommendation the late Convention assembled; for most of the appointments had been made before
the recommendation of Congress was formed or known.
He thought proper concisely to mention the manner of the
Convention's assembling, merely to obviate an objection
which all the opposers of the federal system had used, viz.,
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that, at the time the Convention met, no opinion was enter°
tained of their departing from the Confederation--that
merely the grant of commercial l_wers, and the establishment of a federal revenue, were in agitation ; whereas nothing
can be more true, than that its promoters had for their object
a firm national government.
Those who had seriously contealplated the subject were fully convinced that a total
change of system was necessary--that,
however the repair
of the Confederation might for a time avert the inconveniences of a dissolution, it was impossible a government of
that sort could long unite this growing and exteusive country.
They also thoaght that the public mind was fully prepared
for the change, and that no time could be more proper for
introducing it than the present -- that the total want of government, tile destruction of commerce, of public credit,
private confidence, and national character, were surely
sufficiently alarming to awaken their constituents to a true
sense of their situation.
Under these momentous impressions the Convention met,
when tile first question that naturally presented itself to the
view of almost every member, although it was never formally
brought forward, was the formation of a new, or the amendment of the existing system.
Whatever might have been the
opinions of a few speculative men, who either did, or pretended to, confide more in the virtue of the people than prudence warranted, Mr. Pinekney said he would venture to assert that the states were unanimous in preferring a change.
They wisely considered that, though the Confederation
might possess the great outlines of a general government, yet
that it was, in fact, nothing more than a federal union ; or,
strictly speaking, a league founded in paternal and persuasive
principles, with nothing permanent and coercive in its construction, where the members might, or might not, comply
with their federal engagements, as they thought properthat no power existed of raising supplies but by the requisitions or quotas on the states--that
this defect had been almost fatally evinced by the experience of the states for the
last six or eight years, in which not one of them had completely complied.; but a few had even paid up their specie
proportions; others very partially; and some, he had every
reason to believe, had not to this day contributed a shilling
to the common treasury since the Union was formed. He
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shnuld not go into a detail of the conduct of the states, or the
untortunate and embarrassing situation to which their inattention has reduced the Union; these have been so often
and so strongly represented by Congress, that he was sure
there could not be a member on the floor unacquainted with
them. It was sufficient to remark that the Convention saw
and felt the necessity of establishing a government upon different principles, which, instead of requiring the intervention
of thirteen different legislatures between the demand and the
compliance, should operate upon the people in the first instance.
He repeated, that the necessity of having a government
which should at once operate upon the people, and not upon
the states, was conceived to be indispensable by every delegation present ; that, however they may have differed with
respect to the quantum of power, no objection was made to
the system itself. They considered it, however, highly necessary that, in the establishment of a constitution possessing
extensive national authorities, a proper distribution of its
powers should be attended to. Sensible of the danger of v
single body, and that to such a council the states ought not
to intrust important rights, they considered it their dutv to
divide the legislature into two branches, and, by a limited
revisionary power, to mingle, in some degree, the executive
in their proceedings m a provision that he was pleased to find
meets with universal approbation.
The degree of weight
which each state was to have in the fi'deral council became
a question of much agitation.
The larger states contended
that no government could long exist whose principles were
founded in injustice; that one of the most serious and unanswerable objections to the present system was the injustice
of its tendency in allowing each state an equal vote, notwithstanding {heir striking disparity.
The small ones replied, and perhaps with reason, that, as the states were the
pillars upon which tho general government must ever rest,
their state _overnments must remain; that, however they
may vary m pomt of territory or population, as political associations they were equal ; that upon these terms they formally confederated, and that no inducement whatsoever
should tempt them to unite upon others; that, if they did, it
would amount to nothing less than throwing the whole government of the Union into the hands of three or four of the
_argest states.
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After much anxious discussion, mr or, had the Convention
separated without determining upon a plan, it would have been
oa this point,- a compromise was effected, by which it was
determined that the first branch be so chosen as to represent
in due proportion the people of the Union ; that the Senate
should be the represeatatives of the states, where each should
have an equal weight.
Though he was at first opposed to
this compromise_ vet he was far from thinking it all injudicious one. The "different branches of the legislature being
intended as checks upon each other, it appeared to him they
would more effectually restrain their mutual intemperances
under this mode of representation than they would have done
if Imth houses had been so formed upon prolmrtionable principles i for, let us theorize as muc.h as we will, it will he iml_ssihlt_ so far to divest tile maiority of the federal representatives of their state views and policy, as to induce them alWays to act upon truly national principles.
Men do not
easil).. Wean themselves of those preferences and attachments
which country and eonnectiou_ invariably create ; and it must
freqtlently have happened, had the larger states acquired that
decided majority which a proportion;dfle representation would
have g_vetl them in both houses, that state views and policy
would have influenced their deliberations.
The ease with
which they. would, upon all occasions, have secured a ma.iority in the legislature, might, in times less virtuous than
the present, have operated as temptations to designin_ and
ambitious men to sacrifice the puhlic good to private views.
This eartnot be the case at present; tile different mode of
representation for the Senate will, as has already been observed, most effectually prevent it. The purpose of establishin_ diflq'rent houses of legislation was to introduce the influence of difti_rent interests and princitfles ; and he thought
thai we should derive, from this mode of sep:trating the
h,._islature into two branehes, those benefits which a proper
cli/np_ication of principles is capable of produeinff, and which
must, in his judgment, he _reater than any evils that may
arise from their temporary dissensions.
The judicial he conceived to be at once the most important and intricate part of the system.
That a supreme federal jurisdiction was indispensable, cannot be denied.
It is
.equally true that, in order to insure the administration of
justtce, it was necessary to give it all the powers, original as
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well as appellate, the Constitution has enumerated ; without
it we could not expect a due observance of treaties--that
the state judiciary would confine themselves within their
proper sphere, or that general sense of .justice pervade the
Union which this part of the Constitution is intendec_ to
introduce and protect--that
much, however, would depend
upon the wisdom of the legislatures who are to organize it
--that,
from the extensiveness of its powers, it may be
easily seen that, under a wise management, this department
might be made the keystone of the arch, the means of connectiug and binding the whole together, of preserving uniformity in all the .judicial proceedings of the Unionthat,
in repoblics, much more (in time of peace) would always
depend ttpon the energy and integrity of the judicial than
on any other part of the government--that,
to insure these,
extensive authorities were necessary;
particularly so were
they in a tribunal constituted as this is, whose duty it would
be not only to decide all national questions which should
arise within the Union, but to control and keep the 'state
judicials within their proper limits whenever they shall attempt to interfere with its power.
And the executive, he said, though not constructed upon
those firm and permanent principles which he confessed
would have been pleasing to him, is still as much so as the
present temper and genius of the people will admit.
Though
many objections had been made to this part of the system,
he was always at a loss to account tbr them.
That there
can be nothing dangerous in its powers, even if he was
disposed to take undue advantages, must be easily discerned
fi'om revi_;wing them.
He is commander-in-chief
of the
land and naval forces of the Union, but he can neither raise
nor suppo,'t forces by his own authority.
He has a revisionary power in the making of laws; but if two thirds of both
houses afterwards agree notwithstandit,g
his negative, the
law passes. He cannot appoint to an office without the Senate concurs ; nor can he enter into treaties, or, in short, take a
single step in his government, without their advice.
He is,
also, to remain in office but four years.
He might ask, then,
From whence are the dangers of the executive to proceed ?
It may be said, From a combination of the executive and
the Senate, they might form a baneful aristocracy.
lle had been opposed to connecting the executive and
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the Senate in the disch,_rge o[ those duties, because th,_'ir
union, in his opinion, destroyed that responsibility which tile
Constitution should, in this respect, have been carefill to
establish; but he had no apprehensions of an aristocracy.
For his part, he confessed that he ever treated all fears of
aristocracies or despotisms, in the federal head, as the mos,
childish chimeras that could be conceived,
in a Union exTensive as this is, composed of so many state governments.
and inhabited by a people characterized, as our citizens are, by
an impatience under ally act which even looks like an in.
fringement of their rights, an invasion of them by the feder,fl
head appeared to him the most remote of all our public
dangers. So far from supposing a change of this sort at all
probable, he confessed his apprehensions were of a different
kind: he rather feared that it was impossible, while the
state systems continue -- and continue they must m to construct any government upon republican principles sufficiently
energetic to exteud its influence through all its parts. Near
the federal seat, its influence may have complete effect;
but he much doubted its efficacy in the more remote districts.
The state governments will too naturally slide into an opposition against the general one, and be easily induced to
consider themselves as rivals. They will, after a time,
resist the collection of a revenue; and if the general government is obliged to concede, in the smallest degree, on
this point, they will of course neglect their duties, and
despise its authority: a great degree of weight and energy
is necessary to enforce it ; nor is any thing to be apprehended
from them. All power being immediately derived from the
people, and the state governments being the basis of the
general one, it will easily be in their power to interfi_re, and
to prevent its iniuring or invading their rights. Though at
first he considered some declaration on the subject of trial by
.jury in civil causes, and the freedom of the press, necessary,
and still thinks it would have been as well to have had it
inserted, yet he fully acquiesced in the reasoning which was
used to show that the insertion of them was not essential.
The distinction which has been taken between the nature of
a federal and state government appeared to be conclusive
th_ttin the former, no powers could be executed, or assumed,
out such as were expressly delegated; that in the latter, the
,ndefinite power was given to the government, except on
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point_ that were by express compact reserved to the
people.
On the subject of juries, iu civil cases, the Convention
were anxious to make some declaration ; but when they rt:fleeted that all courts of admiralty and appeals, being governed in their propriety by the civil law and the laws of
nations, never had, or ought to have, juries, they found it
imlrussible to make ally p.recise declaration upon the subject;
they therefore left it as Jt was, trusting that the good sense
of their constituents would never induce them to suppose
lhat it could be the interest or intention of the general government to abuse one of the most invaluable privileges a
free country can boast; in the loss of which, themselves,
their fortunes and connections, must be so materially involved, and to the deprivation of which, except in the cases
alluded to, the people of this country would never submit.
'When we refle.ct that the exigencies of the government
reqlfire that a general government upon other principles
than '.he present should be established,_
when we contemplate the difference between a federal union and a government operating upon the people, and not upon the states,
we must at once. see the necessity of giving to it the power
of direct taxatiou.
Without riffs, it must be impossible for
them to raise such supplies as are necessary to discharge the
debts, or support the e.xpenses, of the Ualon_to
provide
against the common dangers, or afford that protection to its
members which they have a right to expect from the federal
head. But here he [ragged leave tO observe that, so far from
apprehending danger from the t.xereise of this power, few or
no inconveniences are to be expected.
He had not a doubt
that, except in lime of war, or pressing necessity, a sufficient
sum would always be raised, by impost, to defray the general expenses.
As to the power of raising troops, it was
unnecessary to remark upon it further than merely to say,
that this is a power the government at present possesses and
exercises; a power so essential, that he should very much
doubt.the, g.ood sense or information of the man that should
conceive it improper. It is guarded by a declaration ihat no
grants for this purpose shall be longer than two :years at a
time. For his own part, notwithstanding all that had been
said upon this popular topic, he could not conceive that either
the dignity of a govermnent could be maintained, its safety
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maurod, or its laws administered, without a body of regular
forces to aid the magistrate in th_ oxecution of his duty.
All government is a kind of restraint.
We may be told, a
free government iaiposes no restraint upon the private wills
of iadividuah whi_'h does not conduce in a greater degree to
the lallflie happiness; but all government is restraint, and
!hunded in force. We are the first nation who have ever
h01d a coutrary opinion, or even attempted to maintain one
without it. The experiment has been mad% end he trusted
there would hereafter be few men weak enough to suppose
that some regular force ought ate1;lt_ be kept up, or that the
militia ever can be dept_aded Ul_n as me support or protection of the Uakm.
rd_
the whore, he could not hut join those in opinion
who nave asserted that this is the best government that
has ever yet tw,on ofli_red to the world, and 1hat, instead of
laeL_ alarmed at its consequences, we should be astonishiagly p|easod that one so perfect could have i_,en formed
from such discordant and unpronfising matt, rials. In a system founded upon republican l_rinviphs, where the powers
of government are |)rq_,¢_, dis'trihuied, and each confined
to a separate f,_),y of" magi_traey_ a greater degree-of force
and eat_i,g_vwill aiwa.ys he Jbtmd ne,cessary than even in a
monarch);. '][_hi_arises from the national spirit of uniou be
in,,_stronger in monarchies than in republics : it is said to be
naturaliy stronz ia monarchies, because, in the ab._enee la_th
of manners anc_ principles, the compelling power of the sovereign collects and draws every thing to a point ; and th_'reby,
in all common sitt!ations, eflbctually supplies their place.
But in free countries it is naturally weak, unless supported
hV.|mblie apirit ; far as, in most cases, a full spirit of national
union will require that the separate and p_rtial views of
private interest be on every occasion sacrificed to the general
welfare, so, when this principle prevails not, (and it will
anly prevail in moments of enthusiasm,) the national union
must ever be destroyed by selfish views and private interest.
He said that, with respect to the Union, this can ouly be
remedied by a strong govet'ument, which, while it collects
its powers to a po_ah will prevent that spirit of disunion fi'om
which the _lo,_t serious consequences are to be apprehended.
He l_,gll0d lea,re, for a moment, to examine what effect this
_pll't*of disumon must have upon us, as we may be affected
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by a fi_reign enemy.
It weakens the consistency of all
public nteasures, so that no extensive scheme of thought can
be carried into action, if its accomplishment demand any
long continuance of time.
It weakens not only the consistency, but the vigor and expedition, of all public measures;
so that, while a divided people are contending about the
means of security or defence, a united enemy may surprise
and invade them." These are the apparent consequences of
disunion.
Mr. Pinckney confessed, however, that, after all
that had been said upon the subject, our Constitution was in
some measure but an experiment ; nor was it possible yet to
form a just conclusion as to its practicability.
It had been all opinion long established, that a republican
form of government suited only the affairs-of a small state;
which opinion is founded in the consideration, that unless the
. people in every district of the empire be. admitted to a share
in the national repre,entation, the government is not to them
as a republic; that in a democratic constitution, the mechanism is too complicated, the motions too slow, for the operations of a great empire, whose defence and government
require execution and despatch in proportion to the magnitude, extent, and variety of its concerns.
There was, no
dcmbt, weight in these reasons; but much of the objection,
he thought, would be done away by the continuance of a
federal republic, which, distributing the country into districts,
or states, of a commodious extent, and leaving to each state
its internal legislation, reserves unto a superintending
government the adjustment of their general claims, the complete
direction of the common force and treasure of the empire.
To what limits such a republic might extend, or how thr it
is capable of u,fiting the liberty of a small commonwealth
with the safety of a peaceful empire; or whether, among
co6rdinate powers, dissensions and jealousies would not arise,
which, for want of a common superior, might proceed to
fatal extremities, _ are questions upon which he did not
recollect the example of any nation to authorize us to decide,
because the experiment has never been yet fairly made. We
are now about to make it upon an extensive scale, and under
circumstances so promising, that he considered it the fairest
experiment that hod been ever made in favor of human
nature.
He concluded with expressing a th'_rough conviction that the firm establishment of the present system is
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better calculated to answer the great ends of public hapninesq
than any that has yet been devised.
A long debate arose on reading the Constitutior_ in paragraphs; but, on a division, there appeared to be a majority
a amst it.
gHon. ROBERT BARNWELL
hoped gentlemen would
confine themselves to the principles of this Constitution
An honorable member had already given much valuable information as reasons that operated in the Convention, so that
they were now able to lay before their constituents tile. necessity of bringing forward this Constilution.
Judge PENDLETON
read a paragraph in the Constitution, which says "the Senate shall have the sole power of
impeachment."
In the British government, and all governments where power is given to make treaties of peace, or
declare war, there had been found necessity to annex responsibility.
In England, particularly, ministers that advised
illegal measures were liable to impeachment, for advising the
king.
Now, if justice called for punishment of treachery
in the Senate, on account of giving bad advice, before, what
tribunal could they be arraigned ? Not surely before their
house; that was absurd to suppose.
Nor could the President be impeached for making treaties, he acting only under
advice of the Senate, without a power of negativing.
Maj. PIERCE
BUTLER
(one of the delegates of the
Federal Convention) was one of a committee that drew up
this clause, and would endeavor to recollect those reasons by
which they were guided.
It was at first proposed to vest the
sole power of making peace or war in the Senate ; but this
was objected to as inimical to the genius of a republic, by
destroyin,, the necessary balance they were anxious to preserve.
Some gentlemen were inclined to give this power to
the President;
but it was objected to, as throwing into his
hands the influe,,ce of a monarch, having an opportunity of
involving his country in a war whenever he wished to promote her destruction.
The House of Representatives was
then named ; but an insurmountable objection was made tothis
propositionwhich was, that negotiations always required
the greatest secrecy, which could not be expected in a large
,_ly.
The honorable gentleman then gave a clear, concise
opinion on the propriety of the proposed Constitution.
Gen. CHARLES
COTESWORTH
PINCKNEY (ono
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of the delegates of the Federal Convention) observed, that
the honorable judge, from his great penetration, had hit upon
one of those difficult points which for a long time occasioned
much debate in the Convention.
Indeed, this subject appeared to be of so much magnitude, that a committee consisting of one member t_om each state was appointed to
consider and report upon it: His honorable friend (Major
Butler) was on tile committee for this state. Some members
were tbr vesting the power for making treaties in the legislature ; but the secrecy and despatch which are so frequen.tly
necessary in negotiations evinced the impropriety of vesung
it there.
The same reason showed the impropriety of placing it solely in the House of Representatives.
A few members were desirous that the President alone alight possess
this power, and contended that it might safely be lodged
with him, as he was to be responsible for his conduct, and
' therefore would not dare to make a treaty repugnant to the
interest of his country ; aM from his situation he was more
interested in making a good treaty than any other man in
the Ut:ited States.
This doctrine General Pinckney said he
could not acquiesce in. Kings, he admitted, were in general
more interested in the welfare of their country than any
other individual in it, because the prosperity of the country
tended to increase, the lustre of the crown, and a king never
could receive a sufficient compensation for the sale of his
kingdoms; for he could not enjoy in any other country so
advantageous a situation as he permanently possessed in his
own.
Hence kings are less liable to foreign bribery and
corruption than any other set of men, because no bribe that
could be given them could compensate the loss they must
necessarily sustain for injuring their dominions ; indeed, he
did not at present recollect any instance of a king who had
received a bribe from a foreign powe,', except Charles If.,
who sold Dunkirk to Louis XIV.
But the situation of a
President would be very different from that of a king: he
might withdraw himself from the United States, so that the
states could receive no advantage from his responsibility;
his office is not to he permanent, but temporary; and he
might receive a bribe which would enable him to liw, in
greater splendor in another country than his own ; and when
out of office, he was no more interested in the prosperity of
his country than any other patriotic citizen : and in framing
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a treaty, he might perhaps show an improper partiality for
the state to which he particularly belonged. The different
propositions made on this subject, the general observed, occasioned much debate.
At last it was agreed, to give the
President a power of proposing treaties, as he was the ostensible head of the Union, and to vest the Senate (where each
state had all equal voice.) with the power of agreeing or disagreeing to the terms proposed. This, hi some measure,
took away their responsibility, but not totally ; for, though
the Senate were to be judges on impeachments, and the
members of it would not probably condemn a measure they
had agreed to confirm, yet, as they were not a permanent
body, they might be tried hereafter by other senators, and
condemned, if they.deserved it. On the whole, a large majority of the Convention thought this power would be nmre
safely lodged where they had finally vested it, than any
where else. It was a power that must necessarily be lodged
somewhere: political caution rod republican jealousy rendered it improper tbr us to vest it in the President alone;
the nature of negotiation, and the fi'equent recess of the
House of Representatives,
rendered that body an improper
depository of this prerogative.
The President and Senate
joiued were, therefore, after much deliberation, deemed the
most eligible corps in whom we could with safety vest the
diplomatic authority of tile Union.
Hon. RAWLINS
LOWNDES
could not consider the
representation of two thirds in tile Senate as equal to the old
Confederation, which required nine states. By this new
Constitution, a quorum in the Senate might consist only of
fourteen; twa thirds of which were ten. Now, was this
any thing like a check equal to the present ? Was it consistent with prudence to vest so much power in the hands of
so sm'dl a body of men, who might supersede every existing
law in the Union ? Here he read the 2d clause in the 6th
article of the Constitution, viz. : "This Constitution, and the
laws of the United States which shaU be made in pursuance
thereof, and all treaties made, or which shall be made,
under the authority of the United States, shall be the supreme law of the land ; and the judges iLLevery state shall
be bo_md thereby _ any thing in the Constitution or laws of
any state to the contrary notwithstanding."
Now, ia the.
!nstory of the known world, was there an instance of tho
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rulers of a republic being allowed to go so far ? Even the
most arbitrary kings possessed nothing like it. The tyrannical Henry gill. had power given him by Parliament to
issue proclamations that should have the same force as laws
of the land; but this unconstitutional privilege had been
justly reprobated and exploded. The king of France, though
a despotic prince, (he meant no reflection on that prince;
his opinion was very well known,) yet could not entbrce his
edicts until they had been registered in Parliament.
In
England, the ministers proceed with c_lution in making treaties : far from being considered as legal without parliamentar:y sanction, the preamble always stated that his majesty
would endeavor to get it ratified by his Parliament.
He observed, that the clause entirely did away.the instalment law ;
for, when this Constitution came to be established, the treaty
of peace might be pleaded against the relief which that law
'afforded. The honorable gentleman commented on the extensive powers given to the President, who was not, he believed, likely ever to be chosen from South Carolina or
Georgia.
Gen. CHAREES
COTESWORTH
PINCKNEY
rose
to obviate some ot the objections made by the honorable
gentleman who sat down, and whose arguments, he thought,
were calculated ad captandura, and did not coincide with
that ingenuous, fair mode of reasoning he in general made
use of. The treaty could not be construed to militate against
our laws now in existence ; and while we did not make, b_?
law, any distinction between our citizens and foreigners
foreigners would be content.
The treaty had been enrolled
in the prothonotary_s office by the express order of the judges.
It had been adjudged, in a variety of cases, to be part of the
law of the land, and had been admitted to be so whenever it
was pleaded. If this had not been the case, and any individual state possessed a right to disregard a treaty made by
Congress. no nation would have entered into a treaty with us.
"lhe comparison made between kings and our President
was not a proper one. Kings are, in general, hereditary, in
whose appointment the people have no voice ; whereas, in the
election of our President, the people have a voice, and the
state of South Carolina hath a thirteenth share in his appointment. In the election of senators, South Carolina has an
.qual vote with any other state ; so has Georgia; and it we
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have a man as fit for the office of'President in this state as in
others, he did not think the being a southern man could be an
objection.
More than one president of Congress had been
taken from this state.
If we should not be represented in
the Senate, it would be our own fault; the mode of voting
in that body per capita, and not by states, as formerly, would
be a strong inducement to us to keep up a full representation : the alteration was approved by every one of the Convention who had heen a member of Congress.
He then
mentioned several instances of difficulties which he had been
informed had occurred in Congress in determining questions
of vast importance to the Union, on account of the members
voting as states, and not individually.
He did not think the
Southern States would be remiss in keeping a full representation. Experience proved that the Eastern and the Southern
States were most punctual in attendance.
He understood
that it was the Middle ones that principally neglected this
duty.
Hon. JOHN RUTLEDGE
(one of the delegates of the
Federal Couvention) thought the gentleman mistaken both
as to law and fact ; for every treaty was law paramount, and
must operate.
[Read part of the 9th article of Confederation.]
In England, treaties are not necessarily ratified, as
was proved when the British Parliament took up the last
treaty of peace. A vote of disapprobation dispossessed Lord
Shelburne, the minister, of hiG place; the Commons only
addressed the king for having concluded a peace; yet this
treaty is binding in our courts and in England.
In that
country, American citizens can recover debts due to them
under the treaty ; and in this, but for the treaty, what violences would have taken place!
What security had violent
tories, stealers of horses, and a number of lawless men, but a
law that we passed for recognizing the treaty ? There might
have been some offenders punished ; but if they had obtained
a writ of habeas corpus, no doubt they would have been relieved. There was an obvious difference between treaties
of peace and those of commerce, because commercial treaties
frequently clashed with the laws upon that subject ; so that
it was necessary to be ratified in Parliament.
As a proof
that our present Articles of Confederation were paramount,
it Was there expressed that France should enjoy certain privileges. Now, supposing any law had passed taking those
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privileges away, would no_ the treaty be a sufficient bar tc
any local or municipal laws? What sort of power is that
which leaves individuals in filll power to reject or approve ?
Suppose
treaty
was individual
unexpectedly
concluded
two
nations ata war
; could
subjects
ravagebetw_a
and plunder
under letters of marque and reprisal ? Certainly not. The
treaty concluded, even secretly, would be a sufficient bar to
the establishment. Pray, what solid reasons could be urged
to support gentlemen's fears that our new governors would
wish to promote measures injurious to their native land ?
Was it not more reasonable that, if every state in the Union
had a negative voice, a tingle state might be tampered with,
and defeat e.verygood intention ? Adverting to the objection
relative to the instahnent law l_ing done away, he asked,
supposing a person gave security conformable to that law,
whether, judging from precedent, the judges would permit
any filrther proceedings contrary to it. He scouted the idea
that only ten members would ever be left to manage the
business of the Senate ; yeh even if so, our delegates might
be part of that ten, and consequently our interest secured.
He described difficulties experienced in Congress in 1781
and 1782. In those times business of vast importance stood
still because nine states could not be kept together. Havi_)g
said that the laws would stand exactly as they did before,
the chancellor asked whether gentlemen seriously could suploosethat a President, who has a character at stake, would
be,such a fool and knave as to join with ten others to tear
up liberty by the roots, when a full Senate were competent
to impeach him.
Hen. RALPH IZARD gave a clear account of the manner in which edicts are registered in France, which, however, were legal without that ceremony. Even the kings of
England had power to make treaties of peace or war. In
the-congress held at Utrecht, two treaties were agreed upon,
one relative to peace, the other of commerce ; the latter was
not ratified, being found to clash with some laws in existonce; yet the king's right to make it was never disputed.
Mr. SPEAKER (H0n. John Julius Pringle) said, that in
general he paid great cleferenee to the opinions of the gentleman, (Mr. Le_ndest)because they flowed from good natural
aense,"matured b.ymuch reflectionand experience. On this
ocoasioa, he enurely disagreed with him. ['he gentleman
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appeared extremely alarmed by a phantom of his own creation--a
phantom, like every other, without body or substance, and which will vanish as soon as touched. If the
objections which we may have to other parts of the Constitu*ion be no better fouuded than to this article, the Constitution will pass through the medium of this house, like gold
through the crucible, the purer, and with much greater lustre.
His objections will only serve to confirm the sentiments of those
who t,lvor it. All tile gendeman_s objections may be comprised in the tbllowing compass: By the article, the President, with ten senators, if only ten attend, may make
treaties to bind all the states--that
the treaties have the
force of, and indeed are paramount to, the laws of the land
--therefore,
the President and Senate have a legislative
power ; and then he give.4 scope to a great deal of declamation on the vast danger of their haviug such legislative power,
and particularly that they mi,Tht h:we a treaty which might
thus repeal the instalment la_,. This is a greater power, he
says, than the king of France has ; the king of Great Britain
has his ratified by Parliament--the
treaties of the French
king mtlst be registered.
But he conceived the gentleman
xwls mistaken as to those treaties made by these monarchs.
The king of France registers his edicts on some occasions, to
f:lcillulte the execution, but not his treaties.
The king of
Great Britain's treaties are discussed by Parliament, not for
ratification, but to discover whether the ministers deserve
cens_lre or approbation.
The making of treaties is justly a
p:lrt of their prerogative : it properly belongs to the executive part of government, because they must be conducted
with despatch and secrecy not to be expected in larger assemblies.
No such dangers as the _entleman apprehends
can ensue from vesting it with the President and Senate.
Although the treaties they m:lke may have the force of laws
wh_u made, they have not, therelbre, legislative power.
It
would be dangerous, indeed, to trust them with the power
of making laws to affect the rights of individuals; for this
might tend to the oppression of individuals, who could not
obtain redress.
All the evils wonld, in that case, flow from
blending the legislative, executive, and judicial powers.
This would violate the soundest principles of policy and government.
It is not with regard to the power of making
treaties as of le_islati'm in fft.neral. The treaties will affect
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all the individuals equally of all the states. If the President
and Senate make such as violate the fundamental laws, and
subvert tile Constitution, or tend to the destruction of the
happiness and liberty" of the states, the evils, equally oppressing all, will be removed as soon as felt, as those who are
oppressed have the power and means of redress.
Such
treaties, not being made with good faith, and on the broad
basis of reciprocal interest and convenience, but by- treachery
and a betraying of trust, and by exceeding the powers with
which the makers were intrusted, ought to be annulled.
No
nations would keep treaties thus made.
Indeed, it is too
much the practice tbr them to make mutual interest and ct-_nvenience the rule of observation, or period of duration.
As
for the danger of repealing tile instalment law, the gentleman ha_ forgot that one article ordains that there shall be no
retrospective law. The President and Senate will, therefore,
'hardly ever make a t_eatv that would be of this kind.
After
other arguments to obviate the objections of the honolable
gentleman, Mr. Speaker concluded with saying, that it was
not necessary for him to urge what further occurred to him,
as he saw several of the honorable members of the Convention preparing, whose duty it more particularly was, and
who were more able to confute the honorable gentleman in
opposition.
Dr. DAVID RAMSAY asked if the gentleman meant us
ever to have any treaties at all. If not superior to local laws,
who will trust them ? Would not the question naturally be,
" Did you mean, when you made treaties, to fulfil them._
Establish once such a doctrine, and where will you find ambassadors?
If gentlemen had been in the situation of
receivinz similar information with himself, they would have
heard letters read from our ambassadors abroad, in which
loud complaints were made that America had become faithless and dishonest.
Was it not fidl time that such conduct
as this should be amended ?
Gen. CHARLES
COTESWORTH
PINCKNEY
rose
to mention some instances he had omitted of the treaty with
Great Britain bein_ considered in our courts as part of the
law of the land. The judge who held the court at Ninetysix discharged upwards of one hundred reeog,lizances of persons committed for different crimes, which fell within the
meaning of this treaty.
A man named Love, accused of
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murder, was liberated. It is true, the people, enraged at the
enormity of his conduct, hanged him soon after; but of this
the.judicial power knew nothing until after its perpetration.
Another murderer was allowed to plead the treaty of peace
in bar, that h,td conducted General Pickens_s brother into
the hands of the Indians, who soon after put him to death.
Hon. RAWLINS LOWNDES desired gentlemen to consider that his antagonists were mostly gentlemen of the law,
who were capable of giving ingenious explanations to such
points as they wished to have adopted.
He explained his
opinion relative to treaties to be, that no treaty concluded
contrary to the express laws of the land could be. valid.
The king of England, when he concluded one, did not think
himself warraute.d to go further than to promise that he
would endeavor to induce his Parliament to sanction it.
The security of a republic is jealousy; for its rain may be
expected from unsuspecting security.
Let us not, therefore,
receive this proffered system with implicit confidence, as
carrying with it the stamp of superior perfection ; rather let
us compare what we already posse.ss with what we are offered |b_ it. We are now under the government of a most
excellent constitution, one that had stood the test of time,
and carried us through difficulties generally supposed to be
i[_surmountable; one that had rai_d us high in the eyes of
all nations, and given to us the enviable blessings of liberty
and independence; a constitution sent like a blessing from
Heaven ; yet we are impatient to change it for another, that
vested power in a few men to pull down that fabric, which
we had raised at the expeuse of our blood. Charters ought
to be considered as sacred things.
In England, an attempt
was made to alter the. charter of the East India Company ;
but they invoked heaven and earth in their cause; moved
lords, nay, even the king, in their behalf, and thus averted
the ruin with which they were threatened.
It has been said that this new government was to be considered as an experiment.
He really was afraid it would
prove a fatal one to our peace and happiness.
An experiment!
What, risk the loss of political existence on experiment!
No, sir; if we are to make experiments, rather let
them be such as may do good, but which cannot possibly do
any injury to us or our posterity.
So far from t,aving any
expectation of success from such experiments, he sincerely
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beliesed that, when this new Constitution should be _,dopted,
the sun of the Southern States would set, never to rise
ag 1in.
To prove this, he observed, that six of the Eastern States
formed a majority in the House of Representatives.
In the
enumeration he passed Rhode. Island, and included Pennsylvania. Now, was it consonant with reason, with wisdom,
with policy, to suppose, in a legislature where a majority
of persons sat whose interests were greatly different from
ours, that we had the smallest chance of receiving adequate
advantages ? Certainly not.
He believed the gentlemen
that went from this state, to represent us in Convention,
possesseCl as much integrity, and stood as high in poin't of
character, as any gentlemen that could have been selected;
and he also believed that they had done every thing in their
j_ower to procure for us a proportionate share in this new
government;
but the very little they had gained proved
what we may expect in future--that
the interest of the
Northern States would so predominate as to divest us of any
pretensions to the title of a republic.
In the first place, what
cause was there for jealousy of our importing negroes ? Why
confine us to twenty years, or rather why limit us at all ?
For his part, he thought this trade could be .justified on the
principles of religion, humanity, and justice ; tbr certainty to
translate a set of human beings from a bad country to a
better, was fulfilling every part of these principles.
But
they don't like our slaves, becanse they have none themselves, and therefore want to exclude us from this great advantage.
Why should the So.thern States allow of this,
without the consent of nine states?
Judge FENDLETON
observed, that only three states,
Georgia, South Carolina, and North "Carolina, allowed the
importation of negroes.
Virginia had a clause in her Coustitution for this purpose, and Maryland, he believed, even
before the war, prohibited them.
Mr. LOWNDES
continuedthat we had a law prohibiting the importation of negroes for three years, a law he
greatly approved of; but there was no reason offered why
the Southern States might not find it necessary to alter their
conduct, and open their ports. Without negroes, this state
would degenerate into one of the most contemptible in the
lInion; and he cited an expression that fell from General
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Pinckney on a former debate, that whilst there remained one
acre of swamp-land in South Carolina, he should raise his
voice against restricting the importation of negroes. Even
in granting the importation for twenty years, care had been
taken to make us pay tbr this indulgence, each negro being
]iable, on importation, to pay a duty not exceeding ten dol
lars ; and, in addition to this, they were liable to a capitation
tax. Negroes were our wealth, our only natural resource;
yet behold how our kind friends in the north were deter
mined soon to tie up our hands, and drain us of what we
had ! The Eastern States drew their means of subsistence,
in a great measure, from their shipping; and, on that head,
they had been particularly careful not to allow of any burdens: they were not to pay tonnage or daties ; no, not even
the form of clearing out: all ports were free and open to
them ! Why, then, call this a reciprocal bargain, which took
all from one party, to bestow it on the other!
Ma_or BUTLER observed, that they were to pay five pe_
cent. impost.
This, Mr. LOWNDES
proved, must fall upon the consumer. They are to be the carriers; and, we being the
consumers, therefore all expenses would fall upon us. A.
reat number of gentlemen were captivated with this ne_
onstitution, because those who were in debt would be corn
pelled to pay; others pleased themselves with the reflection
that notl_ore confiscation laws would be passed ; bot those
were small advantages, in proportion to the evils that might
be. apprehended from the laws that might be passed by Congress, whenever there was a majority of representatives from
the Easteru States, who were governed by prejudices and
ideas extrezuely different from ours. He xwas afraid, in the
present instance, that so much partiality p_.vailed for this
new Constitution, that opposition from him woldd be fruitless : however, he felt so much the importance of the subject,
that he hoped the house would indulge him in a few words,
to take a view, comparatively, of the old constitution and
the new one, in point of modesty.
Congress, laboring under
many difficulties, asked to regulate commerce for _,¢enty-one
years, when the power reverted into the hands of those who
originally gave it; but this infallible new Constitution eased
us of any more trouble, for it was to regulate commerce ad
infinitum ; and thus called ttpon, us to pledge our_lves and
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, forever, iu support of their measures ; so when our
al legislature had dwindled down to the confined powers
of a corporation, we should he liable to taxes and excise;
not, perhaps, payable in paper, but in specie.
However,
they need not be uneasy, since every thing would be managed
in future by great men; and great men, every body knew,
were incapable of acting under mistake or prejudice: they
were infallible; so that if, at any future period, we should
smart under laws which bore hard upou us, and think proper
to remonstrate, the answer would probably be, " Go: you
are totally incapable of" managing for yourselves.
Go : mind
your private affairs; trouble not yourselves with public conterns--'
Mind your business?"
The latter expression was
already the motto of some coppers in circulation, and he
thought it would soon be the style of language held out to. wards the Southern States.
The honorable member apologized for going into the merits of this new Constitution,
when it was ultimately to be decided on by another tribunal; but understanding that he differed in opinion with his
constituents, who were opposed to electing any person as a
member of the Convention that did not approve of the proposed plan of government, he. should not therefore have an
opportunity of expressing those sentiments which occurred
to him on considerinz the plan for a new federal government.
But if it was sanctioned by the people, it would have his
hearty concurrence and support.
He was very much, originally, against a declaration of independency ; he also opposed
the instalment law; but when they received the approbation
of the people, it became his duty, as a good citizen, to promote their due observance.
Hon. E. RUTLEDGE
was astonished to hear the honorable gentleman pass such eulogium on the old Confederation,
and prefer it, as he had done, to the one before the house.
For his part, he thought that Confederation so very weak, so
very inadequate to the purposes of the Union, that, unless it
was materially altered, the sun of American independence
would indeed soon set _ never to rise again. What could
be effected for America under that highly-extolled constitution ? Could it obtain security for our commerce m any
parr of the world ? Could it force obedience to any one
law of the Union ? Could it obtain one shilling of money
for the discharge of the most honorable obligations ? The
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honorable gendeman knew it could not. Was there a single
power in Europe that would lend us a guinea on the faith
of that Confederation ? or could we borrow one on the public faith of our own citizens ? The people of America had
seen these things; they had felt the consequences of this
feeble government, if that deserved the name of government
which had no power to enforce laws founded on solemn compact; and it was under the influence of those feelings that
with almost one voice, they had called for a different government. Bat the honorable gentleman had said that this government had carried us gloriously through the last war. Mr.
Rutledge denied the assertion. It was true we had passed
gloriously through the war while the Confederation was in
existence ; but that success was not to be attributed to the
Confederation ; it was to be attributed to the firm and unconquerable spirit of the people, who were determined, at the
hazard of every consequence, to oppose a submission to British government; it was to be attributed to the armaments
of an all)', and the pecuniary assistance of our friends: these
were the wings on which we were carried so triumphantly
through the war; and not this wretched Confederation, which
is unable, by universal acknowledgment, to obtain a discharge of any part of our debts in the hour of the most
perfect domestic tranquillity. What benefits, then, are to be
expected from such a constitution in the day of danger?
Without a ship, without a soldier, without a shilling in the
federal treasury, and without a nervous government to obtain
one, we hold the property that we now enjoy at the courtesy
of other powers.
Was this such a tenure as was suitable to
the inclinations of our constituents ? It certainly was not.
They had called upou us to change their situation, and we
should betray their interest, and our own honor, if we neglected it. But the gentleman has said that there were
points in this new confederation which would endanger the
rights of the people--that
the President and ten senators
may make treaties, and that the balance between the states
was not sufficiently preserved-- that he is for limiting the
powers of Congress, so that they shall not be able to do
any harm; for, if they have the power to do any harm,
they may. To this Mr. Rutledge observed, that the grehtest
part of the honorable gentleman's objection was founded on
an opinion that the choice of the people would fall on the
most worthless and the most negligent part of the tom-
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mumty; but if it was to be admitted, it would go to the
withholding of all power from all public t_glies. The gentleman would have done well to have defined the kind of
power that could do no harm. The very idea of power included a possibility of doing harm ; and if the gentleman would
show the power that could do no harm, he would at once
discover it to be a power which could do no good.
To
argue .against the use of a thing from The abuse of it, had
long since been exploded by all sensible people. It was
true that the President, with the concurrence of two thirds
of the Senate, might make treaties ; and it was possible that
ten senators might constitute the two thirds, but it was just
within the reach of possibility, and a possibility from whence
no danger could be apprehended.
If the President or the
senators abused their trust, they were liable to impeachment
and punishment ; and the t_.wer that were concerned in the
abuse of the trust, the more certain would be the punishment.
In the formation of this article, the delegates had done their
duty thlly ; they had provided that two thirds of the Senate
should concur in the making of treaties. If the states should
be negligent in sending their senators, it would be their own
fauh, and the injury would be theirs, not the framers of the
Constitution; but if they were not negligent, they would
have more than their share. Is it not astonishing that the
gentleman who is so strenuous an advocate for the powers
of the people, should distrust the people the moment that
power is given to them, and should found his objections to
this article in the corruption of the representatives of the
people, and in the negligence of the people themselves ? If
such objections as these have any weight, they tend to the
destruction of all confidence--the
withholding of all power
the annihilation of all government.
Mr. Rutledge insist
ed that we had our full share in the House of Representatives, and that the gentleman's fears of the northern interest
prevailing at all times were ill-founded. The Constitution
had provided for a census of the people, and the number of
representatives was to be directed by the number of the
people in the several states; this clause was highly favorabte
to the southern interest.
Several of the Northern States
were already full of people: it was otherw;se with us; the
mi_ations to the south were immense, and we should, in the
course of a few years, rise high in our representation, whil4t
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other states would keep their present position. Genthmea
should carry their views into futurity, and not confine themselves to the narrow limits of a day, when contemplating
subject of such vast importance.
The gentleman had complained of the inequality of the taxes between the Northern
and Southern States; that tea dollars a head was imposed
on the importation of negroes ; and that those negroes were
afterwards taxed.
To this it was answered, that the ten
dollars per head was an equivalent to the five per cent. on
imported articles; and as to their being afterwards taxed,
the advantage is on our side, or, at least, not against us.
In the Northern States the labor is performed by white
people, in the Southern by black.
All the free people (and
there are t_w others) in the Northern States are to be taxed
by the new Constitution; whereas only the free people, and
two fifths of the slaves, in the Southern States, are to be
rated, in the apportioning of taxes. But the principal objection is, that no duties are laid oil shipping ; that, in fact, the
carrying trade was to be vested, in a great measure, in the
Americans; that the ship-building business was principally
carried on in the Northern States.
When this subject is
duly considered, the Southern States should be the last to
object to it. Mr. Ruth,dge then went into a consideration
of the subject ; after which the house adjourned.
THURSDAY, Jazt_ary

17,

1788.

Gen. CHARLES
COTESWORTH
PINCKNEY observed, that the honorable gentleman (Mr. Lowndes) who
opposed the new Constitution had asserted that treaties made
under the old Confederation were not deemed paramoullt to
the laws of the land, and that treaties made by the. king of
Great Britain required the ratification of ParliamelJt to render them valid. The honorable gentleman is surely mistaken
in his assertion.
His honorable friend (Chancellor Rutledge) had clearly shown that, by the 6th, 9th, and ]3th
Articles of the old Confederation, Congress have a power to
make treaties, and each state is pledged to observe them;
and it appears, from the debates of the English Parliament,
that the House of Commons did not ratify, but actually censure, the peace made by the king of Great Britain with
America ; yet the very members who censured it acknowledged it was binding on the nation. [Here the genera!
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read extracts from the parliamentary debates of the ]7th and
21st of February, 17_.J
Indeed, the doctrine that the king
of Great Britain ,nay make a treaty with a foreign state,
which shall irrevocably bind his s_bjects, is asserted by the
best writers on the laws and constitution of Englandparticularly hy Judge Blackstoue, who, in the first book of his
Commentaries, (ch. 7, p. 257,) declares "that it is the king's
prerogative to make treaties, leagues, and alliances, with
tbreign states and princes, and that no other power in the
kingdom can legally delay, resist, or annul them."
If treaties entered into by Congress are not to be held in the same
sacred light in America, what foreign nation will have any
confidence in us ? Shall we not be stigmatized as a filthless, unworthy people, if each member of the Union may,
with impunity, violate the engagements entered into by the
. federal government?
Who will confide in us ? Who will
treat with us if our practice should be conformable to this
doctrine ? Have we not been deceiving all nations, by holding forth to the world, in the 9th Article of the old Confederation, that Congress may make treaties, if we, at the same
time, entertain this improper tenet, that each state may violate them .; I contend that the article in the new Coustitulion, which says that treaties shall be paramount to the laws
of the land, is only declaratory of what treaties were, in fact,
under the old compact. They were as much the law of the
land under that Confederation, as they are under this Constitution; and we shall be unworthy to be ranked among
civilized nations if we do not consider treaties in this view.
Vattel, one of the best writers on the law of nations, says,
"There would be no more security, no longer any commerce
between mankind, did they not believe themselves obliged
to preserve their faith, and to keep their word. Nations,
and their conductors, ought, then, to keep their promises and
their treaties inviolable. This great truth is acknowledged
by all nations. Nothing adds so great a glory to a princ¢
and the nation he governs, as the reputation of an inviolable
fidelity to his engagements.
By this, and their bravery, the
Swiss have rendered themselves respectable throughout
Europe.
This national greatness of soul is the source el
immortal glory ; upon it is founded the confidence of nations,
and it thus becomes a certain instrument of power and splendor." Surely this doctrine is right; it speaks to the heart,

PINCKNEY.]

SOUTH CAROLINA.

_'79

tt impresses itself on the feelings of mankind, and convinces
us that the tranquillity, happiness, and prosperity, of the
human race, depend on inviolably preserving the faith of
treaties.
Burlamaqui, another writer of great reputation oil political law, says "that treaties are obligatory on the subjects
of the powers who enter into treaties; they are obligatory
as conventions between the contracting powers; but they
have the force of law with respect to their sul!jects." These
are his very words : "lls ont force de loi a l'_ard des sujets,
consid_r_s comme tels; and it is very manliest," continues
he, " that two sovereigns, who enter into a treaty, impose,
by such treaty, an obligation on their subjects to conform to
it, and in no manner to contravene it." It is remarkable
that the words made use of by Burlamaqui establish the doctrine, recognized by the Constitution, that treaties shall be
considered as the law of the land ; and happy will it be for
America if they shall be always so considered : we shall then
avoid the disputes, the tumults, the frequent wars, we must
inevitably I_ engaged in, if we violate treaties.
By our
treat) with France, we declare she shall have all the privileges, in matters of commerce, with the most favored nation.
Suppose a particular state should think proper to _rant a
particular privilege to Holland, which she refuses to France;
would not this be a violation of the treaty with France ? It
certainly would; and we in this state would be answerable
for the consequences attending such violation by another
state ; for we do not enter into treaties as separate states,
but as united states; and all the members of the Union are
answerable for the breach of a treaty by any one of them.
South Carolina, therefore, considering its situation, and the
valuable produce it has to export, is particularly interested in
maintaining the sacredness of treaties, and the good faith with
which they should t_. observed by every member of the
Union. But the honorable gentleman complains that the
power of making treaties is vested in the President and
Senate, and thinks it is not placed so safely with them as
with the Congress under the old Confederation.
Let us
examine this objection.
By the old Confederation, each
state had an equal vote in Congress, and no treaty could lm
made without the assent of the delegates from nine states.
By the present Constitution, each state sends two members.
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to the Senate, who vote per capita ; and the President has
power, with advice and consent of the Senate, to make
treaties, provided two thirds of the Senate present concur.
This inconvenience attended the old method: it was fi'equently difficult to obtain a representation from nine states ;
and if only nine states were present, they must all concur
in making a treaty.
A single member would frequently prevent the business from being concluded; and if he absented
himself, Congress had no power to compel his attendance.
This actually happened when a treaty of importance was
about to be concluded with the Indians; and several states,
being satisfied, at particular junctures, that the nine states
present would not concur in sentiments on the subject of a
treaty, were indifferent whether their members attended or
not. But now that the senators vote individually, and not
.by states, each state will be. anxious to keep a full representation in the Senate ; and the Senate has now power to corn])el the attendance of its own members. We shall thus
have no delay, and business will be conducted in a fuller
representation of the states than it hitherto has been.
All
the members of the Convention, who had served in Congress, were so sensible of the advantage attending this mode
of voting, that the measure was adopted unanimously.
For
my own part, I think it infinitely preferable to the old method.
So much for the manner of voting.
Now let us consider whether the power of making treaties
is not as securely placed as it was before. It was formerly
vested in Congress, who were a body constituted by the
legislatures of the different states in equal proportions.
At
present, it is vested in a President, who is chosen by the
people of America, and in a Senate, whose members are
chosen by the state legislatures, e_ch legislature choosing two
members.
Surely there is greater security in vesting this
power as the present Constitution has vested it, than in any
other body. Would the gentleman vest it in the President
alone ? If he would, his assertion that the power we have
granted was as dangerous as the power vested by Parliament
in the proclamations of Henry VIII., might have been, perhaps, warranted.
Would he vest it in the House of Representatives ? Can secrecy be expected in sixty-five members ?
The idea is absurd. Besides, their sessions will probably
last only two or three months in the year ; therefore, on that
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account, they would be a very unfit body for negotiation
whereas the Senate, from the smallness of its numbers, from
the equality of power which each state has in it, from the
length of time tor which its members are elected, from the
long sessions they may have without any great inconvenieney
to themselves or constituents, joined with the president, who
is the federal head of the United States, form together a
body in whom can be best and most safely vested the diplomatic power of the Union.
General Pinckney then observed, that the honorable
gentleman had not conducted his arguments with his usual
candor. He had made use of many which were not well
founded, and were only thrown out ad captandura. Why
say, upon this occasion, that every thing would, in future, be.
managed by great men, and that great men could do no
wrong ? Under the new Constitution, the abuse of power
was more effectually checked than under the old one. A
proper body, immediately taken from the people, and returnable to the people every second year, are to impeach those
who behave amiss, or betray their public trust ; another l_cly,
taken from the state legislatures, are to try them. No man,
however great, is exempt from impeachment and trial. If
the representatives of the people think he ought to be impeached and tried, the President cannot pardon him; and
this great man himself, whom the honorable _entleman pretends to be so much afraid of, as well as the Vice-President,
and all civil officers of the United States, are to be removed
from office on impeachment and conviction of treason, briber)', or other high crimes and misdemeanors.
Then why
make use of arguments to occasion improper jealousies and
ill-founded fears ? Why is the invidious distinction of" great
men" to be reiterated in the ears of the members ? Is there
any thing in the Constitution which prevents the President
and senators from being taken from the poor as well as the
rich ? Is there any pecuniary qualification necessary to the
holding of any office under the new Constitution ? There
is not. Merit and virtue, and Ihderal principles, are the
qualifications which will prefer a poor man to offi,.e, before
a rich man who is destitute of them. The gentleman has
made a warm panegyric on the old Confederation.
Can he
possibly be serious, and does he really think it can secure us
tranquillity at home, or respect abroad .; Ask the citizen:,
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o! Massachusetts if the Confederation protected them during the insurrection of Shays.
Ask the c'rews of our vessels
captured by the Algerines if respect for our government hath
softened the rigors of their captivity.
Inquire of our delegates to Congress if all the despatches from your public
ministers are not filled with lamentations of the imbecility
of Congress; and whether foreign nations do not declare
they can have no confidence in our government, because it
has not power to etfforce oJ3edience to treaties. Go through
each state in the Union, and be convinced that a disregard
for law hath taken the place of order, and that Congress is
so slighted by all of them that not one hath complied with
her requisitions.
Every state in the Union, except Rhode
island, was so thoroughly convinced that our government
was inadequate to our situation, that all, except her, sent
members to the Convention at Philadelphia.
General
_Pincknev said, it had been alleged that, when th.ere, they
exceedecl their powers.
He thought not.
They had a
right, he apprehended, to propose any thing which they
imagined would strengthen the Union, and be for the advantage of our country ; but they did not pretend to a right
to determine finally upon any thing. The present Constitution is but a proposition which the people may reject ; bat
he conjured them to reflect seriously helbre they did reject
it, as he did not think our state would obtain better terms
by another convention, and the anarchy which would, in all
probability, be the consequence of rejecting this Constitution, would encourage some daring despot to seize upon the
government, and effectually deprive us of our liberties.
Every member who attended the Convention was, from
the beoinning, sensible of the necessity of giving greater
powers to the federal government.
This was the very purse for which they were convened.
The delegations of
rsey and Delaware were, at first, averse to this organization; but they afterwards acquiesced in it; and the conduct of their delegates has been so w_ry agreeable to the
people of these states, that their respective conventions have
unanimously adopted the Constitution.
As we have found
it necessary to give very extensive powers to the federal
government both over the persons and estates of the citizens, we thought it right to draw one branch of the legislature immediately from the people, and that hoth wealth aM
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numbers should be considered in the representatiou.
,Ne
were at a loss, for some time, for a rule to ascertain the
proportionate wealth of the states.
At last we thought that
the productive labor of the inhabitants was the best rule for
ascertaining their wealth.
In conformity to this rule, joined
to a spirit of concession, we determined that representatives
should be apportioned among the several states, bv adding
to the whole number of free persons three fifths of tile slaves.
We thus obtained a representation for our property ; and 1
confess I did not expect that we had conceded too much to
the Eastern States, when they allowed us a representation
Cota species of property which they have not among them.
The numbers in the diflhrent states, according to the
most accurate accounts we could obtain, were u
In New Hampshire, . .............
Massachusetts ................
Khode Island,
. ..............
Connecticut,
. ..............
New York, . ...............
New Jersey .................
Pennsylvama,
. ..............
Delaware,
. ...............
Maryland, (including three fifths of 80,000 negroes,)
Virginia, (including three fifths of 280,000 negroes,)
.
N. Carohna, (including three fifths of 60,000 ,,egroes,)
S. Carolina, (including three fifths of 80,000 negroes,) .
Georgia, (including three fifths of 20,000 negroes,) .

102,000
360,000
58,000
20'2,000
233,000
138,000
360,000
37,000
218,000

4_,000
200,000
150,000
90,000

The first House of Representatives will consist of sixtyfive members. South Carolina will send five of them. Each
state has the same representation in the Senate that she has
at present; so that South Carolina will have, under the new
Constitution, a thirteenth share in the government, which is
the proportion she has under the old Confederation: and
when it is considered that the Eastern States are full of
men, and that we must necessarily increase rapidly to the
southward and south-westward, he did not think that the
Southern States will have an inadequate share in the representation.
The honorable gentleman alleges that the
Southern States are weak.
1 sincerely agree with him.
We are so weak that by ourselves we could not form a union
strong enough for the purpose of effectually protecting each
other. Without union with the other states, South Carolina
must soon fall.
Is there any one among us so much a
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Quixote as to suppose that this state could long maintain her
independence if she stood alone, or was only connected with
the Southern States ? I scarcely believe there is. Let an
invading power send a naval force into the Chesapeake to
keep Virginia in alarm, and attack South Carolina with such
a naval and military force as Sir Henry Clinton brought here
in 1780; and though they might not soon conquer us, they
would certainly do us an infinite deal of mischief; and if
they considerably increased their numbers, we should probably fall. As, from the nature of our climate and the fewness
of our inhabitants, we are undoubtedly weak, should we not
endeavor to form a close union with the Eastern States, who
are strong ? And ought we not to endeavor to increase that
species of strength which will render them of most service to
us both in peace and war ? n I mean their navy. We certainly ought ; and by doing this we reader it their particular
'interest to afford us every assistance in their power, as every
wound that we receive will eventually affect them.
Reflect,
for a moment, on the situation of the Eastern States; their
country fall of inhabitants, and so impracticable to an invading enemy by their numberless stone walls, and a variety of
other circumstances, that the 5' can be under no apprehension
of danger from an attack.
They can enjoy their independence without our assistance.
If our government is to be
founded on equal compact, what inducement can they possibly have to be united with us, if we do not grant them some
privileges with regard to their shipping?
Or, supposing
they were to unite with us without having these privileges,
can we flatter ourselves that such union would be lasting, or
that they would afford us effectual assistance when invaded ?
Interest and policy both concurred in prevailing upon us to
submit the regulation of commerce to the general government. But I will also add, justice and humanity require it
likewise.
For who have been the greatest sufferers in the
Union, by oar obtaining our independence ? I answer, the
Eastern States.
They have lost every thing but their country aI_d their freedom. It is notorious that some ports to the
eastward, which used to fit out one hundred and fifty sail of
vessels, do not now fit out thirty; that their trade of shipbuilding, which used to be very considerable, is now annihilated; that their fisheries are trifling, and their mariners in
want of bread. Surely we are called upon by- every tie o
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justice, friendship, and humanity, to relieve their distresses ;
and as, by their exertions, riley have assisted us in establishing our freedom, we should let them, in some measure,
partake of our prosperity. The general then said he would
make a few observations on the objections which the gentleman had thrown out oil the restrictions that might be laid
on the African trade after the year 1808. On this point
your delegates had to contend with the religious and political
prejudices of the Eastern and Middle States, and with the
interested and inconsistent opinion of Virginia, who was
warmly opposed to our importing more slaves. I am of the
same opinion now as I was two years ago, when I used the
expressions the gentleman has quoted -- that, while there remained one acre of swamp-land uncleared of South Carolina,
I would raise my voice against restricting the importation of
negroes.
I am as thoroughly convinced as that gentleman
is, that the nature of our climate, and the fiat, swampy situation of our country, ohliges us to cultivate our lands with negroes, and that without them South Carolina would soon bo
a desert waste.
You have so frequently heard my sentiments on this subjeer, that I need not now repeat them.
It was alleged, by
some of the members who opposed an unlimited importation,
that slaves increased the weakness of any state who admitted
them ; that they were a dangerous species of property, which
an invading enemy could easily turn against ourselves and
the neighboring states; and that, as we were allowed a representation tbr them in the House of Representatives, our
influence in government would be increased in proportion as
we were less able to defend ourselves.
"Show some
period," said the members from the Eastern States, "when
it may be in our power to put a stop, if we please, to the im
portation of this weakness, and we will endeavor, for yore
convenience, to restrain the religious and Political prejudices
of our people on this subject."
The Middle States and Vir_nia made us no such proposition; they were for an immediate and total prohibition.
We endeavored to obviate
the objections that were made in the best manner we could,
.and assigned reasons for our "nsisting on the importation,
which there is no occasion to repeal, as they must occur to
every gentleman in the house : _ committee of the states
was appointed in order to accommodate this matter, and,
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after a great deal of difficuhy, it was _ttled on the footing
recited in the Constitution.
By this settlement we have secured an unlimited importation of negroes for twenty years. Nor is it declared 1hat the
importation shall be then stopped; it may be continued.
We have a security that the general government can never
emancipate them, for n_ such authority is granted ; and it is
admitted, on all hands, that the general government has no
powers but what are expressly granted by the Constitution,
and that all rights not expressed we,'e reserved by the several
states.
We have obtained a right to recover our slaves in
whatever part of America they may take refuge, which is a
right we had not before. In short, considering "all circumstances, we have made the best terms for the security of this
species of property it was in our power Io make. We would
have made better if we could; but, on the whole, I do not
think them bad.
Dr. DAVID RAMSAY thought our delegates had made
a most excellent bargain for us, by transferring an immense
sum of Continental debt, which we were pledged to pay,
upon the Eastern States, some of whom (Connecticut, tbr
instance) could not expect to receive any material advantage
from us. He considered the old Contbderation as dissolved.
Hon. JACOB READ looked on the boasted efficiency of
Congress to be farcical, and instanced two cases in proof of
his opinion. One was, that, when the treaty sh_uld have
been ratified, a sufficient number of members could not be
collected in Congress for that purpose ; so that it was necessary to despatch a frigate, at the expense of four thousand
dollars, with particular directions for Mr. Adams to use his
endeavors to gain time.
His application proved successful ;
otherwise, very disagreeable consequences must have ensued.
The other ease was, a party of Indians came to Princeton
for the purpose of entering into an amicable treaty with Conrhess; before it could be concluded, a member went to
iladelphia to be married, and his secession had nearly
involved the western country in all the miseries of war. Mr.
IVead urged a concurrence with those states that were in
favor of the new Constitution.
Hon. CHARLES
PINCKNEY observed, that the honorable gentleman was singular in his opposition to the new
Constitution, and equally singular in his profuse praise of the
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old one. He described, with much good sense, the imprac.ticability of annexing responsibility to the office of President
m a republican form of government ; the only remedy agains_
despotism being to form a party against those who were
obnoxious, and turn them out. He observed that the President's powers did not permit him to declare war.
Hoa. RAWLINS LOWNDES declared himself almost
willing to give up his post, finding he was opposed by such
a phalanx of able antagonists, any one of them possessing
sufficient abilities to contend with him ; but as a number of
respectable members, men of good sense, though not in the
habit of speaking in public, had requested that he would state
his sentiments, for the purpose of gaining information on
such points as seemed to require it,--rather
in compliance,
therefore, with their wishes, than any inclination on his part,
he should make a few further observations on the subject.
Much had been said, from different parts of the house, against
the old Confederation -- that it was such a futile, inefficient,
impolitic government as to render us the objects of ridicule
and contempt in the eyes of other nations.
He could not
agree to this, because there did not appear any evidence of
the fact, and because the names of those gentlemen who had
signed the old Confederation were eminent for patriotism,
virtue, and wisdom,--as
much so as any set of men that
could be found in America, -- and their prudence and wisdom
partictdarly appeared in the care which they had taken
sacredly to guaranty the sovereignty of each state.
The
treaty of peace expressly agreed to acknowledge us as free,
sovereign, and independent states, whir'h privileges we lived
at present in the exercise of. But this new Constitution at
once swept those privileges away, being sovereign over all ;
so that this state would dwindle into a mere skeleton of what
it was; its legislative powers would be pared down to little
more than those now vested in the corporation; and he
should value the honor of a seat in the legislature in no
higher estimation than a seat in the city council.
Adverting
to the powers given to the President, he considered them as
enormous, particularly ia being allowed to interfere in the
election of members in the Hous%of Representatives ; astonishing that we had not this reserved to us, when the senators
were to be chosen from that body : _ thinks it might be so
managed that the different legislatures should be limited to
the passing a few laws for regulating ferries and roads.
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The honorable gentleman went into an investigation of
the weight of our representation in the proposed government,
which he thought would be merely virtual, similar to what
we were allowed in England, whilst under the British government. We were then told that we were represented in
Parliament; and this would, in the event, prove just such
another. The mode of choosing senators was exceedingly
exceptionable.
It had been the practice formerly to choose
the Senate or council for this state from that house, which
practice proved so inconvenient and oppressive, that, when
we framed our present Constitution, great care was taken to
vest the power of electing the Senate originally with the
people, as the best plan for securing their rights and privileges. He wished to know in what manner it was proposed
to elect the five representatives. Was it to be done in this
city ? or would some districts return one member, and others
none at all ?
Still greater difficulties would be found in the choice of a
President, because he must have a majority of ninety-one
votes in his favor. For the first President there was one
man to whom all America looked up, (General Washington,)
and for whom he most heartily would vote; but after that
gentleman's administration ceased, where could they point
out another so highly respected as to concentre a maiority
of ninety-one persons in his favor ? and if no gentleman
should be fiflly returned, then the government must stand
still. He went over much of the ground which he had trod
the preceding day, relative to the Eastern States having been
so guarded in what they had conceded to gain the regulation
of our commerce, which threw into their hands the carryinz
trade, and put it in their power to lay us under payment of
whatever freightage they thought proper to impose.
It was
their interest to do so, and no person could doubt but they
would promote it by every means in their power.
He
wished our delegates had sufficiently attended to this point
in the Convention-had been more attentive to this object,
and taken care to have it expressed, in this Constitution,
that all our ports were open to all nations ; instead of putting us in the power of a.set of men who may fritter away
the value of our produce to a little or nothing, by compelling
payment of exorbitant freightage.
Neither did he believe
it was m the power of the Eastern States to furnish a suf-
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ficient number of ships to carry our produce. It was, indeed, a general way of talking, that the Eastern States had
a great number of seamen, a vast number of ships; but
where were they.; Why did they not come here now,
when ships are greatly wanted ? He should always wish to
give them a pret_.rence,and so, no doubt, would many other
entlemen; and yet very few ships come here from the
"_sternStates. Another exceptionable point was, that we
were to give up the power of taxing ourselves. During our
connection with Great Britain, she left us the power of raising money in any way most convenient : a certain sum was
only required to defray the public wants, but no mode of
collecting it ever prescribed. In this new Constitution,
every thing is transferred, not so much power being left
us as Lord North offered to guaranty to us in his conciliatory plan. Look at the articles of union ratified between
England and Scotland. How cautiously had the latter taken care of her interest in reserving all the forms of law
her representation in Parliament-- the right of taxation
the management of her revenue m and all her local and
municipal interests! Why "take from us the right of paying
our delegates, and pay them from the federal treasury ? He
remembered formerly what a flame was raised in Massachusetts, on account of Great Britain assuming the payment of
salaries to judges and other state officers; and that this conduct was considered as originating in a design to dcstroy
the independence of their government. Our local expenses
had been nearly defrayed by our impost duty; but now
that this was given away, and thrown into a general fund,
for the use of all the states indiscriminately, we should be
obliged to augment our taxes to carry on our local government, notwithstanding we were to pay a poll tax fi_r our negroes. Paper money, too, was another article of restraint,
and a popular ptfint with many ; but what evils had we ever
experienced by issuing a little paper money to relieve ourselves from any exigency that pressed us ? We had now a
circulatin,.., medium which every body took. We used formerly to issue paper bills every year, and recall them every
five, with great convenience and advantage. Had not pa
Fer money carried us triumphantly through the war, extricated us from difficulties generally supposed to be insurmountable, and fully established us in our independence.;
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and now every thing is so changed that an entire stop must
be put to any more paper emissions, however great our distress may be. It was true, no article of the Constitution
declared there should not be jury trials in civil cases; yet
this must be.implied, because it stated that all crimes, except in cases of impeachment, shall be tried by a jury. But
even if trials by jury were allowed, could any person rest
satisfied with a mode of trial which prevents the parties from
being obliged to bring a cause for discussion before a jury
of men chosen from the vicinage, in a manner conformable
to the present administration of justice, which had stood the
test of time and experience, and ever been highly approved
of.; Mr. Lowndes expatiated some time on the nature of
compacts, the sacred light in which they were held b5 all
nations, and solemnly called on the house to consider whether it would not be better to add strength to the old Confederation, instead of hastily adopting another ; asking whether
a man could be looked on as wise, who, possessing a magnificent building, upon discovering a flaw, instead of repairing the iniury, should pull it down, and build another.
Indeed, he could not understand with what propriety the
Convention
proceeded to change the Confederation;
tbr
every person with whom he had conversed on this subject
concurred in opinion that the sole object of appointing a
convention was to inquire what alterations were ,Jecessary
in the Confederation, in order that it might answer those
salutary purposes for which it was originally intended.
He recommended that another convention should be.called ;
and as the general sense of America appeared now to be
known, every objection could be met o, t_air gronnds, and
adequate remedies applied where necessary.
This mode of
proceeding would conciliate all parties, because it was
candid, and had a more obvious tendency to do away all
inconveniences than the adoption of a government which
perhaps might require the bayonet to enforce it;for
it
could not be expected that the people, who had disregarded
the requisitions of Congress, though expressed in language
*he most elegant and forcible that he ever remembered to
have read, would be more obedient to the government
until an irresistible force compelled them to be so. Mr.
Lowndes concluded a long speech with a glowing eulogy on
the old Confederation, and challenged his opponents, whilst
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one state objected, to get over that section which said, "Th+
Articles of this Confederation shall be invio|ably observed
in every state, and the Union shall be perpetual; nor shall
any alteration at any time hereafter be made in them, unles_
such alteration be+agreed to in a Congress of the United
States, and be. afterwards confirmed by the legislature of
every state."
Hon. ROBERT BARNWELL mid, although he had been
opposed to the investigation of the Federal Constitution at
that period, and in that house, and foretold the unnecessary expenditure of l_th time and treasure that would be
occasioned by it, yet he acknowledged that, if individual
iuformation upon its pri,Jciples could by any means be. a
compensation for these wastes, he should be extremely
indebted to the honorable gentleman for the opposition
which he had given. Mr. Barnwell was most decidedly in
favor of the Constitution as recommended by the Convention,
and viewed with pleasure the small sacrifices of interest,
which, in his opinion, hare been made to effect it. The
arguments which had been adduced by the honorable gentleman in opposition had riveted his affections still more
firmly to it, and had established in his mind, as conviction,
what was only approbation before. If he did not view
some part of the Constitution through a medium different
from any of the gentlemen who had spoken before him, he
should not have troubled this house. With this idea he rose,
and left it to the house to determine whether he had done
his duty as a member, or whether he had unnecessarily
contributed to the interruption of the business before them.
When he found that a gemleman of such acknowledged
abilities, and of so great experience, was opposed to the
Constitution, he expected a train of reasoning, and a power
of argument, that would have made the federal fabric totter
to its foundation.
But to him they rather appeared like
those storms which shake the edifice to fix it more strongly
on its basis. To give his reasons for this opinion, he begged
the indul_nee
of the house while he made the following
observatloas upon the principles of the gentlema,'s opposition. In the first instance, it aplmared to him that the gentleman had established, as the basis of his objections, that
the Eastern States entertained the greatest aversion to those
which lay to the south, and would endeavor in every/
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instant e to oppress them. This idea he considered as founded in prejudice, and unsupported by facts.
To prove
this assertion, Mr. B. requested gentlemen for a moment to
turn their attention to the transactions which the late war
has engraved ul_n the memory of every man. When the
arm of oppression lay heavy on us, were they not the first to
arouse themselves ? When the sword of civil discord was
drawn, were they not the first in the field ? When war deluged their plains with blood, what was their language ?
Did they demand the southern troops to the defence of the
north ? No!
Or, when war floated to the south, did they
withhold their assistance?
The answer was the same.

'

When we stood with the spit!t, but weakness, of youth,
they supported us with the vigor and prudence of age.
When our country was subdued, when our citizens submitted to superior power, it was then these states evinced their
attachment.
He saw not a man who did not know that the
shackles of the south were broken asunder by the arms of
the north. With the alw,ve-mentioned supposition of oppression, the gentleman had objected to the fbrmation of the
Senate;
that the Confi_deration required nine states to
ratify matters of importance, but by the Constitution a
majority of fourteen can do almost any thing. That this
was the case he did not deny; but the conclusions that he
had drawn were by no means consequential.
The seven
Eastern States, the gentleman had said, whose interests
were similar, will unite together, and, by having a majority
in the Senate, will do what they please. If this was the
case, it went against uniting at all; for, if he was not mistaken, the interests of nine of the United States are almost
the same. New Hampshire, Massachusetts, Rhode Island,
Connecticut, New York, New Jersey, P.ennsylvania, and
Delaware, are very similar in their interests.
They are
most of them entirely carriers for others ; and those states
which are exporting ones are very nearly equal to the
carrying of their products themselves.
Supposing, then, the
desire of oppression to exist, he asked if they could not do
it equally as well under the Confederation as the Constitution. He thought so; and, as the gentleman's arguments
equally lay against every kind of coercive government, he
was of opinion that the Senate, as established by this
Constitution, was the most proper. Upon this head h,_
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begged permission to ask these questions:
If the majority
was m the Southern States, (which, as ten is a majority.
might he the case,) would not objections, equall forcible as
the gentleman's, lie on the side of the Eastern Ystates .; and
yet that, in all governments, a majority must be somewhere,
is most evident: nothing would he more completely farcical
than a government completely checked. Having commented
thus far on the gentleman's opposition to the Federal Constitution, he proceeded, according to the order of his objections,
to consider the presiding power. On this he would be extremely concise; for, as the only objection which had fallen
upon this head from the honorable gentleman was, that we
had only a thirteenth part of him ; and as this might equally,
aqd, in his opinion, with more .justice, be the objection of
many and almost every state, he considered it only as a
weight thrown into the scale of other objections, and not a
subject for discussion.
With respect to the President's responsibility, it could not
he established more firmly than it is by the Constitution.
When treaties are made, if in the time of prosperity, men
seldom think they gain enough; if in the day of adversity,
they would he apt to make the President the pillow upon
whom they would rest all their resentment.
The Constitution had then wisely made him, as a man, responsible by the
influence of t_ame,his character, and his feelings ; as a citizen, they have postponed the period at which he could be
tried with propriety until the fervor of party and cool reflection can determine his t_dte. The gentleman had also objected to the power given to those two branches of making
treaties, and that these treaties should become the law of the
land. A number of gentlemen have proved this power to be
in the possession of the head of every free nation, and that it
is within the power of the present Congress.
He should
only, therefore, observe, that the most free and enlightened
nations of the world had a federal head, in which this power
was established--he
meant the Amphictyonic council of the
Greeks, which was the palladium of their united liberties,
and, until destroyed by the ambition of a few of the states
of Greece, was revered by that jealous people as the cornerstone of their federal union.
Against the representation he
generally objects, that they are too few, and not elected immediately by the people. The whole body consists of sixty

_-_

'

DEBATES.

LBA,mw,_.

five persons, in _he proportion of one to thirty thousand.
The British Parliament have one to fifteen thou_nd in the
island of Great Britain, without considering her possessions
elsewhere.
The numbers of her Parliament are fixed ; our
congressional powers may be increased almost ad infinitum.
Supposing, then, that a smaller apportionment had been
made, in time we should have been oppressed with the
number of legislators, and our government would be as languid and inoperative as it is at pres_.nt ; and he differed so
much from the honorable gentleman, that he was apprehensive lest he should find that, by the Constitution, their numbers will be too great. As for their not being immediately
elected by the people at large, the gentleman would please
to, observe, that, contradictory to their present method of
electing delegates to Congress, wa method laid down by
that Confederation which he admires,--all
the representatives are elected by.the people ; so that, in this instance, the
gentleman was very unfortunate in his o!!iection. The gentleman also asked why we were deprived of the liberty of
paying our own delegates ? This is another of the gentleman's unfounded suspicions; for the reason is so evident,
and the regulation so favorable, that he was astonished how
it escaped the honorable gentleman's notice.
Congress are
to have the sole power of laying on imposts; and therefore,
when that fired is given up by which we were enabled to
.pay our delegates, we are also eased of the burden of doing
it. This is so evident, that the establishment of the o[!iection takes not a little from the weight of the gentleman's
other observations.
Mr. Barnwell proceeded to say that the
gentleman, upon the deprivation of the right to issue paper
mediam, has altogether made use of an argument ad hominero, calculated to seduce ; and his eulogium upon it was. in
his .opinion, misapplied. However, supposing that to be the
clew that led us to our liberty, yet the _entleman must acknowledge it was not the state, but the Continental money,
that broaght about the favorable termination of the wa:'. If
to strike off a paper medium becomes necessary, Congress,
by the Constitution, still have that right, and may exercise
it when they think proper.
The honorable gentleman asks why the trial by jury was
not established in every instance.
Mr. Barnwell considered
this right of trial as the birthright of every American, and th_-
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basis of our civil liberty; but still most certainly partJcldm
circumstances may arise, which would induce even the greatest advocates for this right to yield it for a time.
In hi_
opinion, the circumstances that would lead to this point
were those which are specified by the Constitution.
Mr
Barnwell said, Suffer me to state ia case, and let every gentleman determine whether, in particular it:stances, he would
not rather resign than retain this right of trial. A suit is
depellding between a citizen of Carolina and Georgia, and it
becomes necessary to try it in Georgia. What is the consequence ? Why, the citizen of this state must rest his cause
upon the jury of his opponent's vic'inage, where, unknown
and unrelated, he stands a very poor chance for justice
against one whose neighbors, whose friends and relations,
compose the greater part of his judges.
It is in this case,
and only in cases of a similar nature with this, that the right
of trial by jury is not established ; and judging from myself,
it is in this instance only that every man would wish to resign it, not to a jury with whom he is uilacquainted, but to
an impartial and responsible individual.
Mr. Barnwell then adverted to the parts of the Constitution which more immediately affected our state; namely,
the right of establishing imposts and granting preferences,
and the clause which respects the importation of negroes.
Upon the first he premised, that, in the compacts which
unite men into society, it always is necessary to give up a
part of our natural rights to secure the remainder; and that,
in every instance, if the latter could be maintained without
giving up the former, every individual would be willing to
keep back his share of those aggregate ties which then would
bind the rest of the community ; each individual would wish
to retain his right to act as he pleases, whilst all but himself
were restricted in their conduct.
Let us, then, apply this
to the United States ; and yet the honorable gentleman supposes that Sou*.h Carolina should |m free herself. Surely
this is he: just, and cannot be admissible.
Mr. Chairman, suffer me to make this one other remark
that, wb-n the distinctions occasioned by wealth take place,
the desile of equality and the appetite for property soon render it necessary that the wealthy weak man should make
greater sacrifices than the man who has nothing to lose, and
consequently nothing to fear. This is the case wi'h us. To
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seem e our wealth, and establish our security, perhaps some
little sacrifice was necessary; and what is this sacrifice ?
Why, that, generally, American vessels should have a preference in the carrying trade. The gentleman asserts that, by
granting this preference, we, as a large importing state, will
suffer greatly.
Let us examine the truth of this position.
By so doing, says the ho,lorahle gendeman, we shall destroy
all competition, and the carrying states will establish what
freight they please.
I deny the declaration; and upon this
principle : bounties act as encouragements ; and this preference may, in a trifling degree, injure us for one or two years,
but will throw so many capitals into this trade, that, even if
the Eastern States should desire to oppress us, this would
prevent them ; tbr when this bounty takes place, our harbors
will most indisputably reduce the freight.
The gentleman
will perhaps say that this is conjectural only. I appeal to
every author, who has written upon the subject, for the certainty of this commercial maxim, and will ask the gentleman
himselt; whether an overstock of the market, in every instance, does not reduce the price of the commodity.
Thus
he had proved, he thought, that, should the Eastern States
be desirous to take unfriendly advantages, their own interest
would defeat their inwntion.
Mr. Barnwell continued to say, I now come to the last
point for consideration,--I
mean the clause relative to the
negroes ; and here I am particularly pleased with the Constitution.
It has not left this matter, of so much importance
to us, open to immediate investigation.
No ; it has declared
that the United States shall not, at any rate, consider this
matter for twenty-one years; and yet gentlemen are displeased with it. Congress has guarantied this right for that
space of time, and at its expiration may continue, it as long
as they please. This question then arises m What will their
interest lead them to do ? The Eastern States, as the honorable gentleman says, will become the carriers of America.
It will, therefore, certainly be their interest to encourage
exportation to as great an extent as possible; and if the
quantum of our products will be diminished by the prohibition of negroes, I appeal to the belief of every man,
whether he thinks those very carriers will themselves dam
up the sources from whence their profit is derived. To think
so is so contradictory to the general conduct of mankind,
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that I am of opinion, that, without we ourselves put a stop
to them,.the traffic for negroes will continue forever.
Mr. Barnwe]l concluded by declaring that this Constitution was, in his opinion, like the laws of Solon, not the bes_
possible to be tbrmed, but the best tiiat our situation will
admit of. He considered it as the panacea of America,
whose hea[ing power will pervade the continent, and sincerely believed hat its ratification is a consummation devoutly
to be wished.
Commodore GILLON wished to know what reason tile
house, had to suppose that, if another convention met, our
interest would be better taken care of by men of equal abilities with those who went to the other; or if, when there,
they could procure for us superior advantages to those already
agreed on. Indeed, he could not but consider our negativing the proffered government as an oblique mode of reflecting on the conduct of our delegates, instead of giving them
that praise they were so justly entitled to. He called the
attention of the house to the late commotions that had happened in Holland, where one part of the citizens had called
in the assistance of foreigners, for the _nguinary purpose of
cutting the throats of the other. Are we more virtuous?
If not, may it not happen that, if dissension unhappily prevail
among us, foreign aid will be joined to those enemies already
amongst us, and introduce the horrors of a civil war ? He
was warmly in favor of our sister states becoming the carriers
of America; not that he wished to exclude our employing
foreigners; at present two thirds of our produce was carried
in American bottoms. The commodore hoped the gentleman who had approved of our state Constitution of 1778,
would be, in time, equally pleased with the Federal Constitution proposed in 1787. He had represented our present
situation to be calm and peaceable, but it was such a calm
as mariners often experience at sea, after a storm, when one
ship rolls against another, and they sink.
Hon. RAWLINS LOWNDES
mid, the honorable gendeman frequently thought proper to level his shot at him;
bat on the present occasion they were not well pointed.
The reason why he assented unto the Constitution in 1778
was, because it had been approved of by the people. There
had been something said about a ship: the Confederation
was our old ship ; it had cost us a great deal of money ; and
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he hoped we should keep her at sea without having an)' new
commanders.
Hon. JOHN MATHEWS, chancellor, confessed himself
astonished at hearing such encomiums on the Articles of
Confederation, as if they had carried us victoriously through
the war, when, in fact, they were not ratified until the year
1781 ; and if the Confederation had been in force in 1776,
this country would have inevitably been lost, because, under
it, Congress had not authority to give General Washington
the powers of a dictator at Valley r orge. Surely the honorable gentleman must be sensible that the success of C{mgress
depended on the explicit confidence of the people ; the voice
of Congress had the force of law, and was cheerfully and
readily obeyed.
With regard to the carrying trade, when
the Convention was first appointed, he was afraid that, if a
navigation act passed, the Northern States could not for some
time furnish shippin_ sufficient tbr carrying the produce of
America ; but on going, last year, to the northward, he was
full), convinced to the contrary.
At Rhode Island, he
received information that they could immediately furnish
50,000 tons of shipping, and that in 1787 Massachusetts
could furnish 150,000 ton,_, He then went into a calculation
of the produce of the Southern States.
Virginia raised
between 60,000 and 70,000 hogsheads annually;
South
Carolina, he supposed, would raise nearly 150,000 barrels of
rice; Georgia about 40,000; which, making large allowances for other kind of produce, still left an excess of shipping. As to any fears that the Northern States would so
far engross the navigatio, of America as to lay the Southern
States under a kind of contribution, by charging excessive
freightage, we must sl_ppose that th{,.yand the Middle States
would confederate for this purpose; for, if they did not, a
competition would naturalls arise between them, and also
between America and the European nations, which would
always secure us against the payment of great and exorbitant
freights. As to the idea that a Senate could overturn our
liberties and establish tyranny, this evil never could take
place whilst the President was an honest man, because he
possessed the power of negativing any improper proceedings
of the two other branches of government.
Hon. EDWARD
RUTLEDGE
proved, from the act
passed last session, appointing delegates from the state t{
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meet those from other states, in Convention at Philadelphia,
that they had not exceeded their powers. He then compared the powers given under the old and new eonstitutious.
and proved that they differed very little, except in thai
essential point which gave the power to government of enforcing its engagements;
and surely no person could objecl
to this. Mr. Rutledge thought very lightly of those fears
dntertained about bayonets being necessary to enforce an
obedience in the people to the laws, when it became certain
that they could not he broken with impunity ; but if a spirit
of resistance should appear, surely it ought to be in the power
of government to compel a coercion in the people. He then
took some notice of the union between Great Britain and
Scotland, showed the diffi_rence between the articles of
union and our Federal Constitution.
Great Britain reserved
to herself the power of passing navigation laws, regulating
the excise ; the rate of taxation was also proportionate ; fiw
every two millions of money raised in England, Scotland
engaged to raise £4,5,000; but iu this country, we were to
be equally taxed; no distinction had been made, and we
went on all-fours. So far from not preferring Northern
States by a navigation act, it would be politic to increase
their strength by ever)" means in our power; for we had no
other resource, in the day of danger, than in the naval three
of our northern friends ; nor could we ever expect to become
a great nation until we were powerful on the waters.
Look
only at the partiality of an act passed in England last year,
in which we were excluded from t,'ading in some parts of
the West Indies, whilst libertv was given to all European
powers.
In fact, we must hold our country by courtesy,
unless we have a navy ; for, if we are invaded, supposing in the
month of July, Congress could not send troops nine hundred
miles, in time to rescue us from danger, were we to run such
risk, because it was possible we should be charged a little
more freightage for our produce.
But if we are a great
maritime people, what have we to fear ? Nothing ; because
European powers were so far removed from us that it would
be very dangerous to send a considerable force against us;
besides, as the West India trade must pass near our coast, it
naturally lay at our mercy.
The honorable gentleman had
said a great deal about establishing an aristocracy, and yet
he wanted more power to the old constitution : now, did not
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his own proposition, which tended to establish a precedenl
for .dipping in, by degrees, additional power, appear as likely
to promote what he dreaded, as to agree with a constitution
that came sanctioned by the voice of the people ?
Hon. ARTHUR
S]MKINS,
of Ninety-_x, asked, for
reformation, whether Congress had a right to intert_re in
reI_::]'CHARLES;_"" COTESWORTH
PINCKNEY
ahswered, they had no power at all, and explained this point to
Mr. Simkins's satisfaction.
Hon. RAWLINS
LOWNDES saying that he was much
in arrear, the committee rose, reported some progress, and
asked leave to sit again. Leave was given.
'

FmDAY,January/ 15, 17_£
Maj. PIERCE BUTLER opened the debate (as we understand; the reporter of those debates unfortunately not
being in the house) with several satisfactory answers to some
points of objection the preceding day.
Gen. CHARLES
COTESWORTH
PINCKNEY, in
answer to Mr. Lowndes, observed, that, though ready to pay
every tribute of applause to the great characters whose
names were subscribed to the old Confederation, yet his
respect for them could not prevent him from being thoroughly
sensible of the defects of the system they had established ;
sad experience had convinced him that it was weak, inefficient, and inadequate to the purposes of good government ;
and he understood that most of the framers of it were so
thoroughly convinced of this truth, that they were eager to
adopt the present Constitution.
The friends of the new
system do not mean to shelter it under the respectability of
mere names; they wish every part of it may be examined
with critical minuteness, convinced that the more thoroughly
it is investigated, the better it will appear. The honorable
gentleman, in the warmth of his encomiums on the old plan,
had said that it had carried us with success through the war.
In this it has been shown that he is mistaken, as it was not
finally ratified till March, 1781, and, anterior to that ratificanon, Congress never acted under it, or considered it as binding. Our success, therefore, ought not to be imputed to tho
old Confederation ; but to the vast abilities of a Washington,
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to the valor and enthusiasm of our people,to the cruelty of
our enemies, and to the assistance of our friends.
The gentleman had mentioned the treaty of peace in a manner as if
our independence had been granted us by the king of Great
Britain.
But that was not the case ; we were independent
before the treaty, which does not in fact grant, but acknowledges, our independence.
We ought to date that invaluable
blessing from a much older charter than the treaty of peace
from a charter which our babes should be taught to lisp
in their cradles ; which our youth should learn as a carmen
necessarium, or ifidispensable lesson; which our young men
should regard as their compact of freedom ; and which our old
should repeat with ejacnlations of gratitude for the bounties
it is about to bestow on their posterity : I mean the Declaration of Independence, made in Congress the 4th of July,
177(3. This admirable manifesto, which, for importance of
matter and elegance of composition, stands unrivalled, sufficiently confutes the honorable gentleman's doctrine of the
individual sovereignty and independence of the several
states.
In that Declaration the several states are not even enumerated ; but after reciting, in nervous language, and with
convincing arguments, our right to independence, and the
tyranny which t.ompelled us to assert it, the declaration is
made in the following words : "We, therefore, the representatives of the United States of America in General Congress
assembled, appealing to the Supreme Judge of the worla for
the rectitude of our intentions, do, i, the name and by the
authority of the good people of these colonies, solemnly publish and declare, that these United Colonies are, and of right
ought to be, FREE AND INDEPENDENT
STATES."
The separate independence and individual sovereignty of
the several states were never thought of by the enlightened
band of patriots who framed this Declaration; the several
states are not even mentioned by name in any part of it, i
as if it was intended to impress this maxim on America,
that our freedom and independence arose from our union,
and that without it we could neither be free nor independent. Let us, then, consider all attempts to weaken this
Union, by maintaining that each state is separately and individually independent, as a species of political heresy, which
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can never benefit us, but may bring on us the most serious
distresses.
The general, then, in answer to Mr. Lowndes's objections,
that the powers vested in the general government were too
extensive, enumerated all the powers granted, and remarked
l?articuhrlv on each, showing that the general good of the
Union required that all the powers specified ought necessarily
to be vested where the Constitution had placed them; and
that, as all the powers granted sprang from the people, and
were to be exercised by persons frequently chosen, mediately
or immediately, by the people; and that, as"we had as great
a share in the government, in proportion to our importance,
as any other state had,--the
assertion that our representation would be merely virtual, similar to what we possessed
under the British government, was altogether unfounded;
that there was no danger of the powers granted being abused.
while the people remained uncorrupt; and that corruption
was more effectuall_ guarded agaiust, in the manner this
government was constituted, than in any other that had ever
been formed. From the number of electors who have a right
to vote for a member of the House of Representatives, little
danger can be apprehended of corruption or undue influence.
If a small district sent a member, there would be frequent
opportunities for cahal and intrigue; but if the sphere of
election is enlarged, then opportunities must necessarily
diminish.
The little demagogue of a petty parish or county
will find his importance annihilated, and his intrigues useless,
when several counties join in an election ; he probably would
not be known, certainly not regarded, out of his own circle ;
while the man whose abilities and virtues had extended a
fair reputation beyond the limits of his county, would, nine
times out of ten, be the person who would be the choice of
the people.
There will be. no necessity, as the honorable gentleman
has _strangel•y supposed,, for all the freeholders, in the. state, to
meet at Charleston to choose five members for the House of
Representatives;
for the state may be divided into five election districts, and the freeholders in each election district
may choose one representative.
These freeholders need not
all meet at the same place in the district; they may ballot
in their particular parishes and counties on the same tlay,
and the lrallots may be thence carried into a central part of
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the district, and opened at the same time ; and whoever shall
appear to have a majority of the votes of the freeholders of
the whole district will be one of the five representatives for
this state.
But if any state shonld attempt to fix a very inconvenient time for the election, and name (agreeably to the
ideas of the honorable gentleman) only one place in the
state, or even one place in one of the five election districts,
for the freeholders to assemble to vote, and the people should
dislike this arrangement, they can petition the general government to redress this inconvenience, and to fix times and
places of election of representatives in the state in a more
convenient manner; for, as this house has a right to fix the
times and places of election, in each parish and county, for
the members of the House of Representatives of this state,
so the general government has a similar right to fix the times
and places of election, in each state, for the members of the
general House of Representatives.
Nor is there any real
danger to be apprehended from the exercise of this power, as
it cannot be supposed that any state will consent to fix the
election at inconvenient seasons and places in any other state,
lest she herself should hereafter experience the same inconvenience ; but it is absolutely necessary that Congress should
have this superintending power, lest, by the intrigues of a
ruling factionin a state, the members of the House of Representatives should not really represent the people of the state,
and lest the same faction, through partial state views, should
altogether refuse to send representatives of the people to the
general government.
The general government has not the
same aathority with regard to the members of the Senate.
It would have been improper to have intrusted them with it;
for such a power would, in _me measure, have authorized
them to fix the times and places when and where the state
legislatures should convene, and would tend to destroy that
necessary check which the general and state governments
will have on each other. The honorable gentleman, as if he
was determined to object to every part of the Constitution,
though he does not approve of electing representatives immediately by the people, or at least cannot conceive how it
is to be efl'ected, yet objects to the constitution of the Senate,
because the senators are to be elected by the state legislatures,
and not immediately by the people. When the Constitution says the people shall elect, the gentleman cries mit. "It is
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chimerical !--the election will be merely virtual." When the
Constitution determines that the state legislatures are to elect,
he exclaims, "The people's rights are invaded !--the election
should be immediately by them, and not by their representatives."
How, then, can we satisfy him, as he is determined
to censure, in this Constitution, that mode of election which
he so highly approves in the old Confederation ? The reason
why our present state Constitution, made in 1778, changed
the mode of electing senators fi'om the mode prescribed by
our first constitution, passed in 1776, was because, by the
first, the senators were elected by this house, and therefore,
being their mere creatures, they could not be. supposed to
have that freedom of will as to form a proper check on its
oceedings;
whereas, in the general Constitution, the
ouse of Representatives will be elected immediately by
the people, and represent them and their personal rights individually ; the Senate will be elected by the state legislatures, and represent the states in their political capacity;
and thus each branch will form a proper and independent
check on the other, and the legislative powers will be advantage?usly balanced.
With regard to the objection that had been made to the
mode of electing the President of the United States, General
Pinckney asked what other mode would have been so proper.
If he was to be elected by the House of Representatives and
the Senate, as one of them have the power of impeaching
and the other of trying him, he would be altogether their
creature, and would not have independence enough to exercise with firmness the revisionary power and other authorities
with which he is invested by the Constitution.
This want
of independence might influence his conduct, in some degree,
if he was to be elected by one branch of the legislature
alone; but as be is to be elected by the people, through the
medium of electors chosen particularly for that purpose, and
he is in some measure to be a check on the Senate and House
of Representatives, the election, in my opinion, could not
have been placed so well if it had been made in any other
mode.
In all elections of a chief magistrate, foreign influence is
to be guarded against.
Here it is very carefully so ; and it
is almost impossible for any foreign power to influence thirteen different sets of electors, distributed throughout the
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states, from New Hampshire to Georgia. By this mode,
also, and for the same reason, the dangers of intrigue anu
corruption are avoided, and a variety of other inconveniences,
which mtlst have arisen if the electors from the different
states had been directed to assemble at one place, or if either branch of the legislature (in case the majority of electors did not fix upon the same person) might have chosen a
President who had not been previously put in nomination
by the people. I have before spoken of the policy and justice of vesting the majority of Congress with the power of
makiug commercial regulations, and the necessity there is,
in all well-constituted
republics, that the majority should
control the minority; and I should have had a very strong
objection if it had contained the restrictive clause the honorable gentleman appears so anxious for, " that Congress
should uot have it in their power to prevent the ships of
any nation from entering our ports."
I cannot think it
would have been prudent or fittiug to have given the ships
of all foreign nations a constitutional right to enter our ports
whenever they pleased, and this, too, notwithstanding
we
might be at war with them ; or they may have passed laws
denying us the privileges the 5"grant to all other commercial
nations; or circumstances not now foreseen might render it
necessary for us to prohibit them. Such a clause would
have injured the Eastern States, would have been eventually detrimental to ourselves, and would have in fact amounted to a declaration that we were resolved never to have a
navy.
To such a clause the general declared he never
would have consented, and desired the gentleman to produce
an instance of any independent power who did not give
exclusive advantages to their owu shipping.
He then took
notice that Chancellor Matthews had fully answered what
had been alleged concerning the exorbitant freights we
should be obliged to pay, and had clearly shown that no
danger was m be apprehended on that subject ; and that
the Eastern States could soon furnish us, and all the Southern States, with a sufficient nu_nber of ships to carry off
our produce. With regard to the general goverllment imposing internal taxes upon us, he contended that it was
absolutely nece§sary they should have such a power: requisitions had been in vain tried every year since the ratificauon of the old Confederation, and not a single state had
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paid the quota required of her. The general government
could not abuse this power, and favor one state and oppress
another, as each state was to be taxed only in proportion
tn its representation; and as to excises, when it is considered how many more excisable articles are manufactured to
the northward than there are to the southward, and the ease
and convenience of raising a revenue by indirect taxation,
and the necessity there is to obtain money for the payment
of our debts, for our common defence, and for the general
welfare, he thought every man would see the propriety, and
even the necessity, of this clause. For his part, he knew
of no sum that he would not sooner have consented to have
paid, if he had had it, rather than have adopted Lord North's
conciliatory plan, which seems, by the argument of the gentleman, to be in some respect preferable to the proposed
Constitution;
but in asserting this, the gentleman certainly cannot be serious. As to the payment of members
of the legislature out of the federal treasury, General Pinckney contended it was right, and particularly beneficial to us,
who were so distant from the seat of the federal government, as we at present paid our members not only while
they were actually in Congress, but for all the time they
were goingthere
and returning home, which was an expense the Middle States felt but in a slight degree; but now
that all the memlmrs are to be paid out of the public treasury, our remote situation will not be particularly expensive to
us. The case of the payment of the Massachusetts .judges
under the royal goverqment can by no ingenuity be made
applicable to the payment of the members of the federal
legislature.
With regard to Mr. Lowndes's question, "What
harm had paper money done ?" General Pinckney answered,
that be'wondered that gentleman should ask such a question,
as he had told the house that he had lost fifteen thousand
guineas by depreciation;
but he would tell the gentleman
what further injuries it had done--it
had corrupted the
morals of the people; it had diverted them from the paths
of honest industry to the ways of ruinous speculation; it
had destroyed both public and private credit, and had brought
total ruin on numberless widows and orphans.
As to the judiciary department, General Pirlckney observed,
that trial by jury was so deservedly esteemed by the people
of America, that it is impossible for th,,ir representatives to
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omit introducing it whenever it can with propriety be done.
In appeals from courts of chancery, it surely would be improper.
In a dispute between a citizen of Carolina and a
citizen of Georgia, if a jury was to try the case, from which
state are they to be drawn ? If from both or either, would
the citizens of Carolina and Georgia choose to be summoned
to attend on juries eight hundred miles from their home ?
and if the jury is to be drawn from the state in which Congress shall sit, would these citizens wish that a cause relative to negro property should be tried by the Quakers of
Pennsylvania, or by the freeholders of those states that have
not that species of property amongst them ? Surely not.
Yet it is necessary, when a citizen of one state cannot
obtain an impartial trial in another, that, for the sake of
.justice, he should have a right to appeal to the supreme judiciary of the United States to obtain redress; and as this
right of appeal does not extend to citizens of the same state,
(unless they claim under grants of different states,) but only
to the causes and persons partieular|y mentioned in the Constitution, and Congress have power to make such regulations
and impose such restrictions relative to appeals as they think
proper, it can hardly be supposed that they will exercise it
in a manner injurious to their constituents.
Trials by jury are expressly secm'ed in all criminal cases,
and not excluded in any civil cases whatsoever.
But experience had demonstrated that it was impossible to adhere
to them in all civil cases: for instance, on the first establishment of the admiralty jurisdiction, Congress passed an ordinance requiring all causes of capture to be decided by.juries :
this was contrary to the practice of all nations, and we knew
it ; but still an attachment to a trial by jury induced the experiment.
What was the consequence'?
l'he property of
our friends was, at times, condemned indiscriminately with
the property of our enemies, and the property of our citizens
of one state by the juries of another.
Some of our citizens
have severely felt these inconveniences.
Citizens of other
states and other powers experienced similar misfortunes from
this mode of trial, it was, therefore, by tmiversal consent
and approbation, laid aside in cases of capture.
As theordinance which regulated these trials was passed by Congress,
they had the power of altering it, and they exercised thai
power" but had that ordinance been part ot_ the Confedera-
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tlon, it could not then have been repealed in the then situation of America; and had a clause of a similar tendency
been inserted in this Constitution, it could only be altered by
a convention of the different states. This shows at once
how improper it would have been to have descended to
mznuti_z in this particular; and he trusted it was unnecessary, because the laws which are to regulate trials must be
made by the representatives of the people chosen as this
house are, and as amenable as they are for every part of
their conduct.
The honorable gentleman says, compacts
should be binding, and that the Confederation was a compact.
It was so; but it was a compact that had been
repeatedly broken by every state in the Union ; and all the
writers on the laws of nations agree that, when the parties to a
treaty violate it, it is no longer binding.
This was the case
with the old Confederation ; it was virtually dissolved, and it
became necessary to form a new constitution, to render us
secure at home, respectable abroad, and to give us that station
among the nations of the world, to which, as free and independent people, we are justly entitled.
Hon. RAWLINS
LOWNDES
observed, that he had
been accused of obstinacy in standing out against such a
ibrmidable opposition;
but he would sincerely assure the
house that he was as open to conviction as any gentleman
on the floor: yet he never would allow himself to Im drawn
into the adoption of specious arguments; for such he considered many of those now opposed against him to be. Indeed, some gentlemen had departed from their usual candor
in giving an interpretation to his arguments which they did not
merit.
In one instance, it had been stated as if he was of
opinion that treaties had not the force of law.
This was
going too far. He did not recollect that he had asserted any
more than that the king of Great Britain had not a legal power
to ratify any treaty which trenched on the fundamental laws
of the country. He supposed a case, under the dispensing
act of William and Mary, asking, "If the king had made a
treaty with the Roman Catholics, could that which was
excepted by the laws ever be considered as paramount ?"
The honorable gentleman again took an ample view of the
old Confederation, on which he dwelt with fervency for some
time, and ridiculed the depraved inconsistency of those who
pant for the change.
Great stress was laid on the admirable
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checks which guarded us, under the new Constitution, from
the encroachments of tyranny ; but too many checks in a
political machine must produce the same mischief as ill a
mechanical one o that of throwing all into confusion. But
supposing we considered ourselves so much aggrieved as to
reduce us to the necessity of insisting on redress, what
probability had we of relief? Very little indeed.
In the
revolving on misfortune, some little gleams of comfort
resulted from a hope of being able to resort to an impartial
tribunal for redress; but pray what reason was there for
expectancy that, in Congress, the interest of five Southern
States would be considered in a preferable point of view to
the nine Eastern ones ? With respect to migration from the
Eastern States to the Southern ones, he did not believe that
l_eople would ever flock here in such considerable numbers,
because our country had generally proved so uncomfortable,
from the excessive heats, that our acquaintance, during the
heats, is rather shunned than solicited. The honorable gentleman mentioned that he had sent for a person from Enrope,
who did not long survive his introduction here, falling a
sacrifice to the baneful effects of fogs and swamps; so that,
from our limitation of importing negroes after the term of
twenty years, instead of rising in representation, we should
gradually degenerate.
He treated those fears of our falling
a prey to foreigners as one of those arguments tending to
reCipitate us into measures inimical to our natural interest ;
r was it to be supposed that the policy of France would
ever suffer America to become an appendage of the crown
of Great Britain; or that Great Britain, equally jealous of
Prance, would permit her to reduce us to subjection ? Our
danger of ruin should rather be apprehended from dissensions amongst ourselves _ from our rnnning into debt withont any intention to pay: that was the rock on which we
might split, rather than foreign enemies; and, therefore, all
those arguments for establishing the necessity of a navy and
standing army were nugatory, and entitled to very little
attention.
It was urged that, until we had a navy powerful enough
to protect us, our liberties and property were held only on
courtesy; but if gentlemen adverted, where this navy, so
necessary, was to come from,--not from the Southern States,
but the Northern ones, -- they would easily perceive to whom
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this countcy would belong. It was true, the old ConfederaTion was a mere paper detence; but th,_n it was a good proof
_lJn our behalf if we were overcome b_ unmerited
wrongs.
,'¢,ome had made this a question _" Will you join, or will
you be single ?" For his part, he did not think matters had
tome to sm:h a crisis ; rather let us comply with odr federal
connection, which, not yet being broke,l, admits of being
strengthened.
A gentleman had instanced Vattel in support
of his argument, and laid down, from that author, an opinion
that where parties engaged in the performance of an obligation, should any one of them fly off from his agreement, the
original was null and void. He had ingeniously applied this
to our present Continental situation, and contended, as some
ot_the states acted in a refractory manner towards the Continental Union, and obstinately refused a compliance, on
their parts, with solemn obligations, that of course the Confederation was virtually dissolved. But Vattel merely recited
such a case as where o,Jly a part of a confederation was
broken ; whereas ours was totally different, every state in the
Union having been uniform in refusing a compliance with
the requisitions of Congress.
Some gentlemen had advanced
a set of assertions to prove that the Eastern States had
eatly suffered iu the war. Pray, how had they suffered ?
id they not draw from the Continental treasury large sums
of money ? Was not every expense incurred by them
defrayed out of the Continental coffers ? Another great advantage held out was, that we should be eased, in future, from
the obligation and difficulty of defraying the exl_,nses of del.
egates.
Had we gained so much by this, when we had
iVen up the very means of thrnishing this sort of supply,
rmerly in our own option ? As to the taxes, undoubtedly
they must be. inerea_d under this new government.
We
paid at present two dollars per head upon our negroes; but
the expenses attending our pompous government might increase this expense into six dollars per head, and this enormous sum collected by a sort of foreign power ; for did any
man, that knew America, suppose such tax will be easily
paid ; But if there was such a universal propensity to set up
this golden image, why delay its inauguration ? Let us at
o,,ce go plump into the adoration of it ; let us at once sur_'ender every right which we at present possess.
A material
objection of his to the offered plan was, that the President
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would have power to call both houses at what time ann place
he thought proper. Suppose a political cause for partiality.
might he not so arrange things, as to carry a favorite point,
by assembling the federal government, to the ruin or detriment of those states he meant to crush, and laws be enacted
belbre those in extreme parts of the country knew any thing
of their tendency ? Surely some restrictions, as to time of
meeting, should have been specified.
The President had
also tile power of adjourning to any day he thought proper.
In our old constitution, no such power was given to tile chief
magistrate to adjourn or dis_Ive.
On the whole, this was
the best preparatory plan fi_ra monarchical government he
had read. The Constitution of Great Britain he considered
as the best monarchical one he ever perused; and this new
government came so near to it, that, as to our changing
from a republic to a monarchy, it was what every body must
naturally expect.
How easy the transition!
No difficulty
occurred in finding a kin_: the President was the man proper
for this appointment.
The Senate, hailing him a king, (constituted, according to Mr. Adams_s description, from the wellborn,) will naturally say to one another, "You see how we
are situated ; certainly it is for our country's benefit that we
should be all lords;" and lords they are.
Mr. Lowndes concluded his speech with thanking the
house for their very great indulgence in permitting him to
take up so ranch time.
He hoped that the vast importance
of the subject would plead his excuse.
He also thanked
those gentlemen on the other side of the question for the
candid, fair manner in which they had answered his arguments
Popularity was what he never courted; but on this
Point he spoke merely to Point out those dangers to which
his fellow-citizens were exposed _ dangers that were so evident, that, when he ceased to exist, he wished for no other
epitaph, than to have in_ribed on his tomb, "Here lies the
man that opposed the Constitution, because it was ruinous
to the liberty of.America."
Hon. JOHN RUTLEDGE
declared he had often heard
the honorable gentleman with much pleasure ; hut on the
eSent occasion, he was astonished at his perseverance.
ell might he apologize for his taking up the time of gentlemen, when, in the very outset, he declared that this Consti
tution must necessarily be submitted to a future convention
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of the people.
Why, then, enter so largely in argument on
its merits, when the ultimate decision depended on another
body ? Mr. Rutledge then took up an argument relative to
treaties i.ot being paramount to the laws of the land. Was
not the laJt treaty contrary to the Declaratory Act, and a great
number of other acts of Parliament ? Yet who ever doubted
its validit)?
The gentleman had declared that his sentiments wet,. so much in contradiction to the voice of his constituents, t_.at he did not expect to be appointed a member
of the Cohrention.
Mr. Rutledge hoped he would be
appointed, aud did not hesitate to pledge himself to prove,
demonstrably, that all those grounds on which he dwelt so
much amounted to nothing more than mere declamation;
that his boasted Confederation was not worth a farthing;
and diat, if Mr. Chairman was intrenched in such instruments up to h_s chin, they would not shield him from one
single national :alamity.
So far from thinking that the sun
of this country was obscured by the new Constitution, he
did not doubt b..t that, whenever it was adopted, the sun of
this state, unite.] with twelve other suns, would exhibit a
meridian radian_e astonishing to the world. The gentleman's obstinacy brought to his recollection a friend to this
country, once a ._lember of that house, who said, "h is generally imputed to. me that I am obstinate.
This is a mistake.
I am not so, but sometimes hard to be convinced."
Hon. PATRI£;K CALHOUN, of Ninety-six, made some
observations on Lhe too great latitude allowed in religion.
"Hon. JAME_ LINCOLN, of Ninety-six, declared, that
if ever any per_n rose in a public assembly with diffidence,
he then did ; if ¢ver any person felt himself deeply interested
in what he thought a good cause, and at the same time lamented the want of abilities to support it, it was he. On a
question on which gentlemen, whose abilities would do honor
to the senate of ancient Rome, had enlarged with so much
eloquence and learni.g, who could venture without anxiety
and diffidence ? He had not the vanity to oppose his opinion to such men ; he had not the vanity to suppose he could
place this business in any new light ; but the justice he owed
to his constituents _ the justice he owed to his own feelings,
which would perhaps upbraid him hereafter, if he indulged
himself so far as to give merely a silent vote on this great
question _ impelled him, reluctantly impelled him, to intrude
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himself on the house. He had, for some years past, turned
his thoughts towards the politics of this country; he long
since perceived that not only the federal but the state Constitution required much the hand of correction and revision.
They were both formed ill times of confusion and distress,
and it was a matter of wonder they were so free from defects
as we found them. That they were imperfect, no one would
deny ; and that something must be done to remedy those
imperfections, was also evident; but great care should be
taken that, by endeavoring to do some good, we should not
do all infinite deal of mischief.
He had listened with eager
attention to all the arguments in favor of the Constitution ;
but he solemnly declared that the more he heard, tile more
he was persuaded of its evil tendency.
What does this proposed Constitution do ? It changes, totally changes, the
form of your present government.
From a well-digested,
well-formed democratic, you are at once rushing into an
aristocratic government.
What have you been contending
for these ten years past .; Liberty ! What is liberty ? The
pQwer of governing yourselves.
If you adopt this Constitution, have you this power ? No: you give it into the hands
of a set of men who live one thousand miles distant from
you. Let the people but once trust their liberties out of
their own hands, and what will be the consequence ? First,
a haughty, imperious aristocracy ; and ultimately, a tyrannicad monarchy.
No people on earth are, at this day, so free
as the people of America. All other nations are, more or
less, in a state of slavery. They owe their constitutions
partly to chance, and partly to the sword ; but that of America is the offspring of their choicethe darling of their
bosom: and was there ever an instance in the world that a
people in this situation, possessing all that Heaven could give
on earth, all that human wisdom and valor could procure
was there ever a people so situated, as calmly and deliberately
to convene themselves together for the express purpose of
considering whether they should give away or retain those
inestimable blessings ? In the name of God, were we a
parcel of children, who would cry and quarrel for a hobbyhorse, which, when we were once in possession of, we
quarrel with and throw it away ? It is said this Constitution is an experiment; hut all regular-bred physicians are
cautious of experiments.
If the constitution be crazed a
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little, or somewhat feeble, is it therefore necessary to kill it
in order to cure it ? Surely not. There are many parts of
this Constitution he objected to: souie t_w of them had not
been mentioned; he wonld therefore request some information thereon. Tile President holds his employment Jbr four
years ; but he may hold it for fourteen times tbur years : in
short, he may hold it so long that it will be impossible, without another revolution, to displace him. You do not put the
same check on him that you do on your own state gow:mor m
a man born and bred among you; a man over whom )ou
have a continual and watchful eye; a man who, ti'om the
very nature of his situation, it it almost impossible can do
you any iqiury: this man, you say, shall not be elected for
more than four years; and yet this mighty, this omnipotent
governor-general may be elected Jbr years and years.
He would be glad to know why, in this Constitution, there
2s a total silence with regard to the liberty of the press.
Was it forgotten ? "Impossible! Then it must have been
purposely omitted ; and with what design, good or bad, he
left the world to judge.
The liberty of the press was Lhe
tyrant's scourge wit was the true friend and firmest suprter of civil liberty ; therefore wh) pass it by in silence ?
perceived that not till almost the very end of the Constitution was there any provision made for the nature or form
of government we were to live under : he contended it should
have been the very first article; it should have been, as it
were, the groundwork or foundation on which it should have
been built. But howls it ? At the very end of the Constitu
tion, there is a clause which says, m" _I'he Congress of the
United States shall guaranty to each state a republican form
of government."
But pray, who are the United States.;
A President and four or five senators ? Pray, sir, what security have we for a republican form of government, when
it depends on the mere will and pleasure of a few men, who,
with an army, navy, and rich treasury at their back, may
change and alter it as they please ? It may be said they
will be sworn. Sir, the king of Great Britain, at his coronation, swore to govern his subjects with justice and mercy.
We were then his subjects, and continued so for a long time
after. He would be glad to know how he observed his oath.
If, then, the king of Great Britain forswore himself, what
security have we that a future President and four or five

pmcszszv.]

8OUTH CAROLINA.

31b

senatorsm men like himselfwwi]l
think more solemnly of
so sacred an obligation than he did ?
Why was not this Constitution ushered in with the bill
of rights ? Are the people to have no rights ? Perhaps this
same President and Senate wou|d, by and by, declare them.
He much feared they would. He concluded by returning
his hearty thanks to the gentleman who had so nobly Ol>posed this Constitution: it was supporting the cause of the
people; and if ever any one deserved the title of man of
the people, he, on this occasion, most certainly did.
Gen. CHARLES
COTESWORTH
PINCKNEY
answered Mr. Lincoln on his objections.
He said, that the
time for which the President should hold his office, and
vhether he should be re_ligible, had _en fully discussed in
_ie Convention,
It had been once agreed to by a majority,
t_t he should hold his office for the term of seven years,
but should not be rei_lected a second time.
But upon reconsidering that article, it was thought that to cut off all
hopes from a man of serving again in that elevated station, might render him dangerous, or perhaps indifferent to
the faithful discharge of his duty. His term of service might
expire during the raging of war, when he might, perhaps,
be the most capable man in America to conduct it; and
would it be wise and prudent to declare in our Constitution
that such a man should not again direct our military operations, though our success might be owing to his abilities ?
'The mode of electing the President rendered undue influence
almost impossible; and it would have been imprudent in us
to have put it out of our power to rei_lect a man whose, talents, abilities, and integrity, were such as to render him the
object of the general choice of his country.
With regard to
the liberty of the press, the discussion of that matter was
not forgotten by the members of the Convention.
It was
fillly debated, and the impropriety of saying any thing about
it in the Constitution clearly evinced.
The general governmcnt has no powers but what are expressly granted to it ;
it therefore has. no power• to. take away. the libert_of the
press. That invaluable blessing, which deserves all the..en.comiums the gentleman has justly bestowed upon it, is
secured by all Ourstate constitutions ; and to have mentioned
it in our general Constitution would perhaps furuiah an argument, hereafter, that the general government had a 64_hI
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to exercise powers not expressly delegated to it. For the
same reason, we had no bill of rights inserted in our Constitution; for, as we might perhaps have omitted the enumeration of some of our rights, it might hereafter be said
we had delegated to the general government a power to
take away such of our rights as we had not enumerated;
but by delegating express powers, we certainly reserve to
ourselves every power and right not mentioned in the Constitution.
Another reason weighed particularly, with the
members from this state, against the insertion of a bill of
rights.
Such bills generally begin with declaring that all
men are by nature born free. Now, we should make that
deelaration with a very bad grace, when a large part of our
property consists in men who are aetually born slaves. As
to the clause guarantying to each state a republican form o"
government being inserted near the end of the Constitution_
the general observed that it was as binding as if it had
been inserted in the first article.
The Constitution takes
its effect from the ratification, and every part of it is to be
ratified at the same time, and not one clause before the
other; but he thought there was a peculiar propriety, in
inserting it where it was, as it was necessary to tbrm the
government before that government could guaranty any th!ng.
Col. MASON thanked Mr. Lowndes for his opposmon,
by the desire of several gentlemen, members of that house.
It had drawn forth from the other side most valuable information, and he thanked those gentlemen for the willingness
with which they had given it, with so much good-nature
Those gentlemen who lived in the country were now enabled to satisfy their constituents.
The questiol being put, that a eonventlon of the people
should be ealled for the purpose of considering, and of ratifying or rejecting, the Constitution framed for the United
States by a Convention of delegates assembled at Philadelphia in May last, it was unanimously agreed to.
[There will appear some omis.,ions in what fell from Mr. Lownde_,
which could not be supplied, otoing to the loss of a note-book in the .fire
which consumed the State-House.]
SATURDAr, January

19, 1788.

On the question being put for the Convention to assemble
in Charleston on Monday, the ]2th day of May _aext, the
ayes aud nays were as follows, viz. :_
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F_,dward Kutledge,
Dr. David Ramsay,
Wilham
Johuson,
C. C. Pmckney_ Edwart
Darrell,
Thomas
Jones,
Isaac Motte, John Mathews,
Daniel Cannon,
Daniel
Stevens, John Blake,
Anthony
Toomer,
John F. Grtmke,
Thomas
Heywood,
Jun.,
Rtchaxd Lushington,
Francis Kmloch, Jacob Kead_ Edward Blake, John Budd, Rawhns Lowndes,
Mtcha_.l Kalteisen, Thomas
Bee, Adanua Burke, Hugh Rutledge,
Edward Ltghtwood. --.N, zys: none.
CHRIST CXVKCtI.=--Hyes:
Charles Pmckney,
Plowden
Weaton, Joseph Manigault_
John Hatter. _ .Nays : none.
ST. JOHN'S, BteRKLEY CoUNNTY.--.fiVeS:
Peter Faasoux,
Theodore
Gourdine,
Thomas Stmons.--.Nay/s
: Robert M'Kelvey,
Gideon Ktrke.
ST. A_nnEW'S._.//yes
: John Rivers, Glen Drayton, Thomas Parr, James Ladson,
Charles Drayton. --_9
: Wdham
Scott.
ST. GEoRoE'S,
DOItCHt:STJ_R.--./]yeS
: John Glaze, Walter Izard, William
Postell,
John Bell. -- .Nays : none.
ST. JAMES'S, Goosa
CnzzK.--Yiyes:
Ralph Izard, Gabriel Manlgault,
William
Smith, John Parker, Jan. --.Nays
: none.
ST. THOMAS, .tNNOST. D_N,N,lS.--.qyes:
Thomas
Screven,
Robert Daniel, Thomas
Shrubnek.
--.Nays
: none.
ST. PAUL'S.._yeS: George Haig, William
Washington,
Paul Hamilton.--.Naya"
none.
St. BARTHOLOMEW'S.-- ._g_ : Wdliam
Furguson,
Peter Younghlood,
William C.
Snipes, John North. -- .N_s : none.
ST. HF.LE_A. --_]/e.a:
3_rdham Haxard Wigg, John Joyner, John Jenkins_ Robert
Barnwell,
Benjamin B.eynolds, Bernard Elhott.--.Nays:
none.
ST. JAMES'S, SAyTEE'.--Ayes
: Thomas Horry, Jacob Bond, I'On, William DORA.
sahit, Lewis M,les. _.Nays:
none.
PSIN,CE GrOROE'S, W:N,yAW.--._yeS
: Thomas
Watiea, Matthew
Irvine. -- .Nays
_ames Wtthers, Thomas Dunbar.
ALL SAINTS. --.//yes
: Robert Herriot, Daniel Morral -- A'ays : none.
Paf_c_
FR_nEnlCK'S..¢g_S : none. _.Nags
: John T. Green, John Dicky, Ben
1stain Porter, James Pettigrew.
• ST. JoHN's, COLLETON" COUN`TY--./]yes:
Isaac Jenkins, William
Smelie._.Nayz.
none.
ST. PETF.n'S. _ .//yes : none. -- .Nays : James Thompson,
John Chisholm,
John
_enwiek,
Samuel Maner.
Pelscr.
WILLIAM'S._
/_t_jes : Pierce
Butler, John Lightwood,
John A. Cuthbert.-.Y_qs: Stephen
Bull, William
Murray.
ST. STEeXEN,'S.--_yes:
none.--.Nays:
Thomas
Palmer_ John
Coutuler,
T
Cordes.
DISTRICT TO THE EASTWARD OF WATEREE.--./_e_:
none._.N'a.gs:
Isuc Alexander, Thomas Sumter,
Andrew
Baskins,
Joseph Lee, Thomas
M'Faddm,
George
Cooper, Benjamin
Cudworth,
Samuel Dunlap, Hugh White.
DisTRiCT or NISETV-SlX.--.gUeS
: Patrick Calhoun,
John Purvia.--.Nays
: Arthur
Simpkins,
James Lincoln, Adam Crain Jones, William Butler.
DISTRICT OF SAxE-Go'rHA.--._JeS:
none._.Na!la:
Joseph
Culpeper,
Henry
Pendleton,
John Threewits_
Llewellen
Threewite.
LOWER DISTRICTS, eETWEENN BROAD ANNeS^LUnA RlVEnS._gas:
none.
.N'aya
Philemon Waters, George Ruff', John Lindsay, William Wadlington.
LITV_.a RIvEn D_SrRICT.--./lyes:
none.-.Nays : John Hunter,
Angus Camp^el,
Levi Casey, James Mason.
UPPER, OR SeARTAN, D_STn_CT.--._9es
: none. _.Nays:
Thomas
Brandon,
S.
M'Junkin
Wine,
James Craig, John Gray, James
Knox, John Turner, Aromanu_
Lyles, John Cook, James PedlaR.
DISTRICT CALLED THE NEW AcquisITION` --./_.qea : none. --.Nays
: Andrew ,Love,
James
Powell,
William
Fergus,
William
Bratton,
Robert Patton, James Ramsay,
John Drennan,
James Martin, Joseph Pahner,
Alexander
Moore.
ST M^TTHZW'S.--._g,S:
none..N_ys: Thomas Sabb, J. Friereon, Paul Warley
O_xN,oz Psalsn..//yes : none.--.Nays:
William
Robinson,
Lewis Lesterjette.
ST. Dsvlv'S../]_/es : n.me..Nhys : Calvin Spencer,
Robert Baxwill,
A. Hunter
DISTRICT ]$ZTWEEN, St, VAN`N,AH
RIVER
AND THE NORTH FORK O_" EnlsTO.-.riSes : none..Nays: William Davis, Isaac Cush, James Fair, Daniel Greene.
Y/yes,

.........

So it was resolved
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]

.Nays,

.........
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in the affirmative.
JOHN

SANDFORD

DART,

U. H. R
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CONVENTION.
MONDAY, May

12,

1788.

This daybeing appointedfor the meetingof the stateConvention,(Mr.
Thomas Bee, in the chair,pro tern.,)the returnswereread,andtherenot
being a majority,adjourneduntilTuesday,the13th.

,

TVgSDAV, May 13, 1788.
On thisdaythe Conventionmet,andthe namesbeingcalledover,there
appearedto be present one hundredand seventy-threemembers;upoti
whichtheyproceededto ballot,when
His excellency,GovernorTHOMAS PINCKNEY, was electedPresident.
ColonelJOHN_SANDFORD DART was elected,Secretary.
Mr. Atmore, Messenger. Mr. Athwell, Door-keeper. Mr. John
Bounetheau, Bar-keeper. Mr. Stevens, Cashier. ColonelLushington_
Assistam.4_ashier.
WEDNI_SDAY,

May

14,

1788.

Speech of Mr. CHARLES
PINCKNEY, (one of the delegates of the Federal Convention.)
Mr. President, after so mueh has been said with respect
to the powers possessed by the late Convention to form and
propose a new system--after
so many observations have
been made on its leading principles, as well in tile House of
Representatives as in the conventions of other states, whose
proceedings have been published m it will he as unnecessary
for me again minutely to examine a sul!ject which has been
so thoroughly investigated, as it would be difficult to carry
you into a field that has not been sufficiently explored.
Having, however, had the honor of being associated in the
delegation from this state, and presuming upon the indulgence of the house, I shall proceed to make some observations
which appear to me necessary to a full and candid discussion
of the system now before us.
It seems to be generally confessed that, of all sciences, that
of government, or politics, is the most difficult.
In the old
world, as far as the lights of history extend, from the earliest
ages to otrr own, we find nations in the constant exercise of
all the forms with which the world is at present furnished.
We have seen among the aneients, as well as the moderns,
monarchies, limited and absolute, aristocracies, republics ol
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a single state, and federal unions. But notwithstanding all
their experience, how confined and imperfect is their knowledge of government L how little is the true doctrine of representation understood! how few states enjoy what we call
freeclom ! how few governments answer tho_e gre_t ends of
public happiness which we seem to expect from our own!
In reviewing such of the European states as we are best
acquainted with, we may with truth assert that there is lint
one among the most important which confirms to its citizens
their civil liberties, or provides for the security of private
rights.
But as if it had been fated that we should be the
first perfectly free people the world had ever seen, even the
government l have alluded to withholds from a part of its
subjects the, equal enjoyment of their religa'ous .liberties"
How many thousands of the subjects of Great Britain at this
moment labor under civil disabilities, merely on account of
their religious persuasions ! To the liberal and enlightened
mind, the rest of Europe affords a melancholy picture of the
depravity of human nature, and of the total subversion of
those rights, without which we should suppose no people
could be happy or content.
We have been taught here to believe that all power of
right belongs to the people ; that it flows immediately from
them, and is delegated to their officers for the public good;
that our rulers are the servants of the people, amenable to
their will, and created for their use. How different are the
governments of Europe ! There the people are the servants
and subjects of their rulers; there merit and talents have
little or no influence ; hit all the honors and offices of government are swallowed up by birth, by tbrtune, or by rank.
From the European world are no precedents to be drawn
for a people who think they are capable of governing themselves. Instead of receiving instruction from them, we may,
with pride, affirm that, new as this country is in point of
settlement, inexperienced as she must be upon questions of
government, she still has read more useful lessons to *.he old
world, she has made them more acquainted with their own
rights, than they had been otherwise for centuries.
It is with
pride I repeat tha_, o4d"and experienced as they are, they
are indebted to us for light and refinement upon peiats of al|
others the most interesting.
Had the American revolution not happened, would Ireland
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e_oy her present rights of commerce and legislation ? Would
the subjects of the emperor in the Netherlands have presumed
to contend for, and ultimately to secure, the privileges they
demanded ? Would the parliaments of France have resisted
the edicts of their monarch, and justified in a language that
will do honor to the freest people ? Nay, I may add, would
a becoming sense of liberty, and of the rights of mankind.
have so generally pervaded that kingdom, had not their
knowledge of America led them to the investigation ? Undoubtedly not. Let it be.therefore our boast that we have
already taught some of the oldest and wisest nations to explore their rights as men; and let it be our prayer that the
effects of the revolution may never cease to operate until
they have unshackled all the nations that have firmness to
resist the fetters of despotism.
Without a precedent, and
with the experience of but a few years, were the Convention
called upon to form a system for a people differing from all
others we are acquainted with.
The first knowledge necessary for us to acquire, was a
knowledge of the people for whom this system was to be
formed; for unless we were acquainted with their situation,
their habits, opinions, and resources, it would he impossible
to form a government upon adequate or practicable principles.
If we examine the reasons which have given rise to the
distinctions of rank that at present prevail in Europe, we
shall find that none of them do, or in all probability ever
will, exist in the Union.
The only distinction that may take place is that of wealth.
Riches, no doubt, will ever have their influence ; and where
they are suffered to increase to large amounts in a few hands,
there they may become dangerous to the public -- partici,larly when, fi'om the cheapness of labor and the scarcity of
money, a great proportion of the People are poor. These,
however, are dangers that I think we have very li)tte to
apprehend, for these rea_ns:
One is from the destruction
of the right of primogeniture ; by which means, the estates
of intestates are equally to he divided among all their children m a provision no less consonant to the principles of
a republican government, than it is to those of general equity
and parental affection. To endeavor to raise a name by
accumulating property in one branch of a family, at the ex
pense of others equally related and deserving, is a vanity no
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less unjust and cruel than dangerous to the interests of liberty
it is a practice no wise state will ever encourage or tolerate
In the Northern and Eastern States, such distinctions among
children are seldom heard of. Laws have been long since
passed in all of them, destroying the right of primogeniture,
and as laws never fail to have a powerful influence upon the
manners of a people, we may suppose that, in future, an
equal division of property among children will, in general,
take place in all the states, and one means of amassing inordinate wealth in the hands of individuals be, as it ought,
forever removed.
Another reason is that, in the Eastern and Northern States,
the landed property is nearly equally divided : very few have
lar_ bodies, and there are few that have not small tracts.
The greater part of the people are employed in cultivating
their own lands ; the rest in handicraft and commerce. They
are frugal in their mnnner of living. Plain tables, clothing,
and furniture, prevail in their houses, and expensive appearances are avoided. Among the landed interest, it may be
truly said there are few of them rich, and few of them very
poor ; nor, while the states are capable of supporting so many
more inhabitants than they contain at present-- while so vast
a territory on our frontier remains uncultivated and unexplored
while the means of subsistence are so much within every
man's power-- are those d_mgerous distinctions of fortune to
be expected which at present prevail in other countries.
The people of the Union may be. classed as follows:
Commercial men, who will be of consequence or not, in the
political scale, as commerce may be made an object of the
attention of government.
As far as I am able to judge, and
presuming that proper sentiments will ultimately prevail upon
this subject, it does not appear to me that the conunercial
line will ever have much influence in the politics of the
Union. Foreign trade is one of the enemies against which
we must be extremely gaarded- more so than against any
other, as none will ever have a more unfavorable operation.
I consider it as the root of our present public distressas
the plentiful source from which our future national calamities
will flow, unless great care is taken to prevent it. Divided
as we are from the old world, we should have nothing to do
with their politics, and as little as possible with their ecru-
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merce: they can never improve, but must inevitably cot
rupt us.
Another class is that of professional men, who, from their
education and pursuits, must ever have a considerable influence, while your government retains the republican principle, and its affairs are agitated in assemblies of the people.
The third, with whom I will connect the mechanical, as
generally attached to them, are the landed interest--the
owners and cultivators of the soilw the men attached to the
truest interests of .their country from those motives which
always bind and secure the affections of the nation.
In
these consists the great tKxly of the people; and here rests,
and I hope ever will continue, all the authority of the
govermnent.
I remember once to have seen, in the writings of a very
celebrated author upon national wealth, the tbllowing remarks:
"Finally," says he, "there are bnt three ways for
a nation to acquire wealth.
The first is by war, as the
Romans did in plundering their conquered neighbors : this is
robbery. The second is by commerce, which is generally
cheating.
The third is by agriculture, the only honest way,
wherein a man receives a real increase of the seed thrown
into the ground, in a kind of continual miracle wrought by
thq_ hand of God in his favor, as a reward for his innocent
life and virtuous industry."
I do not agree with him so far as to suppose that commerce is generally ,zheating.
I think there are some kinds
of commerce not only fair and valuable, but such as ought to
be encouraged by government.
I agree with him in this
general principh" _ that all the great objects of gosernment
should be subserviellt to the increase of agriculture and the
support of the landed interest, and that commerce should
only be so far attended to, as it may serve to improve and
strengthen them; that the object of a republic is to render
its citizens virtuous and happy; and that an unlimited
foreign commerce can seldom fail to have a contrary tendencY.

"Fhese classes compose the people of the Union; and,
tortunately for their harmony, they may he said in a great
measure to be connected with and dependent upon each
other.
The merchant is dependent upon the planter, as the pur-
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chaser of his imports, and as furnishing him with the means
of his remittances.
The professional men depend upon both
fi_remployment in their respective pursuits, and are, in their
turn, useful to both. The landholder, though the most independent of the three, is still, in some measure, obliged to
the merchant tbr furnishing him at home with a ready sale
for his productions.
From this mutual dependence, and the statement I have
made respecting the situation of the people of the Union,
I am led to conclude that mediocrity of fortune is a leading
feature in our national character; that most of the causes
which lead to destruct.ions of fortune among other nations
being removed, and causes of equality existing with us
which are not to be found among them, we may with safety
assert that the great body of national wealth is nearly
equally in the hands of the People, among whom there are
few dangerously rich or few miserably poor; that we may
congratulate ourselves with living under the blessings of a
mild and equal government, which knows no distinctions
but those of merits or talents-under a government whose
honors and offices are equally open to the exertions of all her
citizens, and which adopts virtue and worth for her own,
wheresoever she can find them.
Another distinguishing feature in our Union is its division
into individual states, differing in extent of territory, mannets, population, and products.
Those who are acquainted with the Eastern States, the
reason of their original migration, and their pursuits, habits,
and principles, well know that they are essentially different
from. those of the Middle and Southern States; that they
retain
opinions
andAtlantic
_overnment
which all
firstthose
ieduced
their respecting
ancestors toreligion
cross the
; and
that they are, perhaps, more purely rel_blican in habits and
sentiment than any other part of the Union.
The inhabitants of New York and the eastern part of New Jersey
originally Dutch _ttlements --seem to have altered less than
might have been expected in the course of a _ntury ; indeed,
the greatest part of New York may still be considered as a
Dutch settlemm,t, the people in the interior country generally using that language in their families, and having very
little varied their ancient customs.
Pennsylvania and Delaware are nearly one half inhabited by Quakers, whose

•T_-

'

DEBATES.

[Pmcxsz t',

passive print/pies upon questions of government, and rigid
opinions in private, render them extremely different from the
citizens either of the Eastern or Southern States. Maryland
was originally a Roman Catholic colony, and a great number
of their inhabitants, some of them the most wealth)' and cultivated, are still of this persuasion.
It is unnecessary for me
to state the striking difference in sentiment and habit which
must always exist between the Independents of the East
the Calvinists and Quakers of the Middle States, and the
Roman Catholics of Maryl_md; but striking as this is, it is
not to be compared with the difference that there is between
the inhabitants of the Northern and Southe.rn States. When
I say Southern, l mean Maryland, and the states to the southward of her. Here we may truly observe, that Nature has
drawn as strong marks of distinction in the habits and mannets of the people as she has in her climates and productions.
The southern citizet! beholds, with a kind of surprise, tile
simple manners of the east, and is too often induced tc
entertain uudeserved opinions of the apparent puri_y of the
Quaker; while they, in their turn, seem concerned at what
they term the extravaga_ce and dissipation of their southern
friends, and reprobate, as unpardonable moral and political
evil, the dominion they hold over a part of the hllman race.
The inconveniences which too frequently attend these differences in habits alLdopinions among the citizens that compose
the Union, are not a little increased by the variety of their
state govera_ments ; for, as I "have already observed, the constitution or laws under which a people live never flail to have
a powerful effect upon the manners. We know that all the
states have adhered, in their forms, to the republican principle, though they have differed widely in their opinions of
the mode best calculated to preserve it.
In Pennsylvania and Georgia, the whole powers of government are lodged in _ legislative body, of a single branch,
over which there is no control ; nor are their executives or.iudiciais, from their connection and necessary dependence on
the legislature, capable of strictly executing their respective
offices. In all the other states, except Maryland, Massachusetts, and New York, they are only so far improved as to
have a legislature with two branches, which completely
revolve and swallow up all the powers of their government.
In neither of these are the .judicial or executive placed in
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that firm or independent situation which can alone secure the
safety of the people or the just administration of the laws.
In Maryland, one branch of their legislature is a Senate,
chosen, for five years, by electors chosen by the people.
The knowledge and firmness which this body have, upon all
occasions, displayed, not only in the exercise of their legislative duties, but in withstanding and defeating such of the
projects of the other house as appeared to them founded in
local and personal motives, have long since convinced me
that the Senate of Maryland is the best model of a senate
that has yet _en offered to the Union ; that it is capable of
correcting many of the vices of the other parts of their
Constitution, and, in a great measure, atoning for those
defects which, in common with the states I have mentioned,
are but too evident in their execution -- the want of stability
and independence in the judicial and executive departments.
In Massachusetts, we find the principle of legislation more
improved by the revisionary power which is given to their
governor, and the independence of their judges.
In New York, the same improvement in legislation has
taken place as in Massachusetts; but here, from the executive's being elected by the gre,_t body of the people ; holding
his office for three )'ears, and being re_ligible; from the
appointment to offices being taken from the legislature and
placed in a select council, -- I think their Constitution is,
upon the whole, the best in the Union.
Its faults are the
want of permanent salaries to their judges, and giving to
their executive the nomination to offices, which is, in fact,
giving him the appointment.
It does not, however, appear to me, that this can be called
a vice of their system, as I have always been of opinion that
*he insisting upon the right to nominate was a usurpation of
their executive's, not warranted by the letter or meaning of
their Constitution.
These are the outlines of their various forms, in few ot
which are their e_ ecntive or judicial departments wisely constructed, or that solid distinction adopted between the
branches of their legislative which can alone provide for the
influence of different principles in their operation.
Much difficulty was expected from the extent of country
to be governed.
All the republics we read of, either in the
ancient or modern world, have been extremely limited in
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terrll ,ry. V_c know of none a tenth part so large as the
United States;
indeed, we are hardly able to determine,
from the lights we are furnished with, whether the governments we have heard of under the names of republics
really deserved them, or whether the ancients ever had any
just or proper ideas upon the subject. Of the doctrine of
representation, the fimdamental of a republic, they certainly
were ignorant,
if they "were in possession of any other sate
or practicable principles, they have long since been lost and
forgotten to the world. Among the olher honors, therefore,
that have been reserved for the American Union, not the
least considerable of them is that of defining a mixed system, by which a people may govern themselves, possessing
all the virtues and benefits, and avoiding all the dangers and
inconveniences, of the three simple forms.
I have said that the ancient confederacies, as far as we
are acquainted witk them, c_vered up an inconsiderable
territory.
Among the modems, in our sense of the word, there is no
such system as a confederate republic. There are, indeed,
some small states whose, interior governments are democratic ; but these are too inconsiderable to afford information.
The Swiss cantons are only connected by alliances;
the
Germanic body is merely an association of potentates, most
of them absolute in their own dominions; and as to the
United Netherlands, it is such a confusion of states and
assemblies, that I have always been at loss what species of
.government to term it. According to my idea of the word, it
is not a republic; for I conceive it as indispensable, in a
republic, that all authority should flow from the people. In
the United Netherlands, the people have no interference
either in the election of their magistrate or in the affairs of
government.
From the experiment, therefore, never having
i_en fairly made, opinions have been entertained, and sanehoned !_ high authorities, that republics ate only suited to
small societies.
This opinion has its advocates among all
those who, not having a sutt_cient share of industry or talents
to investigate for themselves, easily adopt the opinions of
such authors as are supposed to have written with ability
upon the subject; but I am led to believe other opinions
begin to prevail _ opinions more to be depenoed upon,
because the 5' result fromjuster principles.
We begin now to suppose that the evils of a republic
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dissension, tumult, and faction mare more dangerous in
small societies than in large confederate stales. Ill the first,
the people are easily assembled and inflamed _ are ahvays
exposed to those convulsive tumults of infatuation and eu
thusiasm which often overturn all public order. In the htter.
the multitude will be less imperious, and consequently less
inconstant, because the extensive territory of each republic
and the number of citizens, will not permit them all to bc
assembled at one time and in one place : the sphere of gov.
ernmcnt being enlarged, it will not easily be in the power of
factious and designiug men to infect the whole people; i!
will give an opportunity to the more temperate and p_'udenl
part of the society to correct the licentiousness and iujustict.
of the rest.
We have strong proofs of the truth of this
opinion in the examples of Rhode Island and Massachusetts
instances which have, perhaps, been critically afforded by
an all-merciful Providence to evince the truth of a position
extremely important to our present inquiries. In the former,
the most contracted society in the Union, we have seen their
licentiousness so far prevail as to seize the reins of.government, and oppress the people by laws the most infamous that
have ever disgraced a civilized nation.
In the latter, where
the sphere was enlarged, similar attempts have been rendered
abortive by the zeal and activity of those who were opposed
to them.
As the Constitution before you is intended to represent
states as well as citizens, I have thought it necessary to make
these remarks, because there are, no doubt, a great number
of the members of this body, who, from their particular pur
suits, have not had an opportunity of minutely investigating
them, and becau_ it will be impossible for the house tMrly
to determine whether the government is a proper one or not,
unless they are in some degree acquainted with the people
and the states, for whose use it is instituted.
For a people thus situated is a government to be formed
a people who have the justest opinion of their civil and religious rights, and who have risked every thing in asserting
and defending them.
In every government there necessarily exists a power from
which there is no appeal, and which, for that reason, may
be formed absolute and uncontrollable.
The person or assembly in whom this power resides is
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called, the sovereign or supreme power, of the state. With
us, the sovereignty of the Union is m the people.
One of the best political and moral writers (Paley, a deacon of Carlisle--vol.
ii. 174, 175) I have met with, enumerates three principal forms of government, which, he says,
are to be regarded rather as the simple forms, by some combination and intermixture of which all actual governments
are composed, than as any where existing in a pure and elementary state.
These forms are, m
1st. Despotism, or absolute monarchy, where the legislature is in a single person.
2d. An aristocracy, where the legislature is in a select
assembly, the members of which either fill up, by election,
the vacancies in their own body, or succeed to it by inheritance, property, tenure of lands, or in respect of some personal right or qualification.
8d. A republic, where the people at large, either collectively or by representation, form the legislature.
The separate advantages of monarchy are unity of council,
decision, secrecy, and despatch; the military strength and
energy resulting from these qualities of government; the
exclusion of popular and aristocratical contentions ; tile preventing, by a known rule of succession, all competition for
the supreme power, thereby repressing the dangerous hopes
and intrigues of aspiring citizens.
The dangers of a monarchy are tyranny, expense, exactions, military dominations, unnecessary wars, ignorance, in
the governors, of the interest and accommodation of all people,
and a consequent deficiency of salutary regulations; want of
constancy and uniformity in the rules of government, and,
proceeding from thence, insecurity of persons and property.
The separate advantage of an aristocracy is the wisdom
that may be expected from experience and education.
A
permanent council naturally possesses experience, and the
members will always be educated with a view to the stations
they are destined by their birth to occupy.
The mischiefs of an aristocracy are dissensions in the ruling orders of the state ; an oppression of the lower orders by
the privilege of the higher, and by laws partial to the separate interests of the law-makers.
The advantages of a republic are liberr._, exempt;on from
needless restrictions, equal laws, public spirit, averseness t,
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war, frugality, u above all, tile opportunities afforded, to men
of every description, of producing their abilities and counsels
to public observation, and the excitinz to the service of. the
commonwealth the faculties of its best- citizens.
The evils of a republic are dissensions, tumults, faction,
the attempts of ambitious citizens to possess power, the conthsion and clamor which are the inevitable consequences of
propounding questions of state to the discussion of large
popular assemblies, the delay and disclosure of the public
councils, and too often the imbecility of the laws.
A mixed government is composed by the combination of
two or more of the simple forms above described; and in
whatever proportion each form enters into the constitution
of government, in the same proportion may both the advantages and evils which have been attributed to that form be
expected.
The citizens of the United States would reprobate, with
indignation, the idea of a monarchy. But the essential
qualities of a monarchy m unity of council, vigor, secrecy,
and despatch--are
qualities essential in every government.
While, therefore, we have reserved to the people, the fountain of all power, the periodical election of their first magistrate,while we have deft,ted his powers, and bound them
to such limits as will effectually prevent his usurping authorities dangerous to the general welfare,we have, at the
same time, endeavored to infuse into this department that
degree of vigor which will enable the President to execute
the laws with energy and despatch.
By constructing the Senate upon rotative principles, we
have removed, as will he shown upon another occasion, all
danger of an aristocratic influence; while, by electing the
members for six years, we hope we have given to this part
of the system all the advantages of an aristocracywisdom,
ex_rience, and a consistency of measures.
The House of Representatives, in which the people of the
Union are proportionably represented, are to be biennially
elected hy them.
Those appointments are sufficiently short
to render tile member as dependent as he ought to be upo,
his constituents.
The) are the moving-spring of the system.
With them
all grants of money are to originate: on them depend the
wars we shall be engaged in, the fleets and armies we shal
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raise and support, the salaries we shall pay; in short, on
them depend the appropriations of money_, and consequently
all _he arrangements of government.
With this powerful
influem'e of the purse, they will be,always able to restrain the
usurpations of the other departments, while their own licentiousness will, in its turn, be checked and corrected by them.
I trust that, when we proceed to review the system by
sections, it will be found to contain all those necessary provisions and restraints, which, while they enable the general
government to guard and protect our common rights as a
nation, to restore to us those blessings of commerce and
matual confidence which have been so long removed and
impaired, will secure to us those rights, which, as the citizens of a state, will make us happy and content at home-as the eitize,s of the Union, respectable abroad.
How different, Mr. President, is this government cons:ructed from anv we have known among us!
In their indiviclual capacities as citizens, the people are
roportionably represented in the House of Representatives.
ere they who are to pay to support the expenses of government, have the purse-strings in their hands; here the
people hold, and feel that they possess, an iufluence suf
ficiently powerful to prevent every undue attempt of the
other branches, to maintain that weight in the political _ale
which, as the source of all authority, they should ever possess; here, too, the states, whose existence as such we have
often heard predicted as precarious, will find, in the Senate,
the guards of their rights as political associations.
On them (I mean the state systems) rests the general
fabric: on their fotsndation is this magnificent structure of
freedom erected, each depending upon, supporting, and protecting the other: nor--so intimate is the connection--can
the one be removed without prostrating the other in ruin:
like the head and the body, separate them and they die.
Far be it from me to suppose that such an attempt should
ever be made the good sense and virtue of our country forbid the idea. To the Union we will look up, as to the temlde of our freedom _a temple founded in the affections, and
supported by the virtue, of the people. Here we will pour
out our g_atitude to the Author of all good, for suffering
us to participate in the rights of a people who goveru themselves.
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Is there, at this moment, a nation upon earth that enjoy_
this right, where the true principles of representation are
understood and practised, and where all authority flows from.
and returns at stated periods to, the people ? I answer,
there is not. Can a government be said to be free where
these rights do not exist ? It cannot.
On what depends
tl_e enjoyment of these rare, these inestimable privileges ?
On the firmness, on the power, of the Union to protect and
defend them.
How grateful, then, should we be, that, at this important
period, ua period inlportant, not to us alone, but to the
general rights of mankind, -- so much harmony and concession should prevail throughout the states; that the public
opinion should be so much actuated by candor, and an attention to their general interests ; that, disdaining to be governed
by the narrow motives of state policy, they have liberally determined to dedicate a part of their advantages to the support
of that government from which they received them!
To
fraud, to force, or accideht, all the governments we know
have owed their births. To the philosophic mind, how new
and awful an instance do the United States at present
exhibit in the political world!
They exhibit, sir, the first
instance of a people, who, being dissatisfied with their government,--unattacked
by foreign force, and undistur_d
by
dom_'stic uneasiness, _coolly and deliberately resort to the
virtue and good sense of their country, for a correction of
their public errors.
It must be obvious that, without a superintending governmeat, it is impossible the liberties of this country can long
be secured.
Single and unconnected, how weak and contemptible are
the largest of our states I _ how unable to protect themselves
from external or domestic insult! How incompetent to national purposes would even partial union be !_ how liable
to intestine wars and confusion !_how little able to secure
the blessings of peace !
Let us, therefore, be careful in strengthening
the Union.
Let us remember that we are bounded by vigilant and at
tentive neighbors, who view with a jealous eye our rise to
empire.
Let us remember that we are bound, in gratitude to ou_
northern brethren, to aid them in the recovery of those rights
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which they have lost in obtaining for us an extension of our
commerce, and the security of our liberties.
Let us not be
unmindful that those who are weak, and may expect support, must, in their turn, be ready to afford it.
We are called upon to execute an important trust--to
examine the principles of the Constitution now before you,
and, in the name of the people, to receive or reject it.
I have no doubt we shall do this with attention and harmony ; and flatter myself that, at the conclusion of our discussion, we shall find that it is not only expedient, but safe
and honorable, to adopt it.
TUESDAY,

,

May 20, 1788.

This day the Convention went through the discussion of
the Federal Constitution by paragraphs.
Mr. ALEXANDER
TWEED, of Prince Frederick, said :
Since I came to town, I have more than once heard it asserted, that the representatives of the parish of Prince Frederick were, prior to their election, put under promise to their
constituents, that they should by no means give their sanction to the adoption of the new Constitution.
Any such
restriction, sir, on my own part, I deny. Had they taken
upon them so far as to dictate for me, I should have spurned
at the idea, and treated such proposals with that contempt
they would have justly merited ; and I am clearly of opinion, and I think warranted to say, that these are the sentiments and situation. .of (;at least) some others of m3 colleagues.
Notwithstandmg, sir, fiFomall I have heard or can learn, the
general voice of the people is a_inst it. For my own part,
Mr. President, I came not here to echo the voice of my constituents, nor determined to approve or put a negative upon
the Constitution proposed,
t came with a mind open to
conviction, in order to hear what, in the course of the debates
of this house, might be said for and against it. Much, very
much, sir, has been advanced on both sides. The matter in
hand I look upon to be the most important and momentous
that ever came before the representatives of the people of
South Carolina.
We were told, sir, some days ago, by a
learned and honorable gentleman now on the floor, that_ as
our case at present steM, we must adopt the Constitution
proposed ; for, if we did not, in all probability some powerful despot might start up and seize the reins of government
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_nother learned and honorable gentleman on my left hand
said, we must look up to it as the rock of our salvation. Tc
make short, sir, necessitas non habet legem was the word.
Those gentlemen, Mr. President, and some others, members of this respectable Convention,--whose
profound oratory and elocution would, on the journals of a British House
of Commons, stand as lasting monuments of their great
abilities,a man of my circumscribed scale of talents is not
adequate to the task of contending with ; nor have I a turt_
for embellishing my language, or bedecking it with all the
flowers of rhetoric. In a word, Mr. President, my idea ot
the matter now under our consideration is, that we very much
stand in need of a reform of government, as the very sinews
of our present constitution are relaxed. But, sir, I would
fondly hope that our case is not so bad as represented. Arc
we invaded by a foreign enemy ? Or are the bowels of our
country torn to pieces by insurrections and intestine broils ?
I answer, No.
Sir, admit but this, and then allow me to ask if history
furnishes us with a single instance of any nation, state, or
people, who had it more in their power than we at present
have to frame for ourselves a perfect, permanent, free, and
happy constitution.
The Constitution, sir, now under consider,_tion, was framed (I shall say) by the wisdom of a General Convention of the United States ; it now lies before us
to wait our concurrence or disapprobation. We, sir, as citizens and freemen, have an undoubted right of judging for
ourselves ; it therefore behoves us most seriously to consider,
before we determine a matter of such vast magnitude. We
are not acting for ourselves alone, but, to all appearanee, for
generations unborn.
Speech of Mr. CHARLES PINCKNEY, on the lOth Section
of Article 1st of the Federal Constitution.
This section I consider as the soul of the Constitution,_
as
containing, in a few words, those restraints upon the states,
which, while they keep them from interfering with the powers of the Union, will leave them ahvays in a situation to
comply with their federal duties _ will teach them to cultivate those principles of public honor and private honesty
which are the sure road to national character and happiness
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The only parts of this section that are objected to are
those which relate to the emission of paper money, and its
consequences, tender-laws, and the impairing the obligation
of contracts.
The other parts are supposed as exclusively belonging to,
and such as ought to be vested in, the Union.
If we consider the situation of the United States as they
are at present, either individually or as the members of a
general confederacy, we shaft find it extremely improper
they shoald ever be intrusted with the power of omitting
money, or interfering in private contracts ; or, by means of
tender-laws, impairing the obligation of contracts.
l apprehend these general reasonings will be found true
with respect to paper money : That experience has shown
that, in every state where it has been practised since the
revolution, it always carries the gold and silver out of the
country, and impover.ishes it -- that, while it remains, all the
foreign merchants, trading in America, must suffer and lose
by it ; therefore, that it must ever be a di_ouragement to
commerce--that
every medium of trade should have an intrinsic value, which paper money has not; gold and silver
are therefore the fittest for this medium, as they are an equivalent, which paper can never be-- that debtors in the assemblies will, whenever they can, make paper money with
fraudulent views-- that in those states where the credit of the
paper money has been best supported, the bills have never
kept to their nominal value in circulation, but have constantly
depreciated to a certain degree.
I consider it as a granted position that, while the productions of a state are useful to other countries, and can find a
ready sale at foreign markets, there can be no doubt of their
always being able to command a sufficient sum in specie to
answer as a medium for the purposes of carrying on this
commerce ; provided there is no paper money,-or other means
of conducting it. This, I think, will be the case even in
instances where the balance of trade is against a state ; but
where the balance is in favor, or where there is nearly as
much exported as imported, there can be no doubt that the
products will be the means of always introducing a sufficient
quantity of specie.
If we were to be governed by partial views, and each state
was only to consider how t_ara general regulation suited be1
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own interests, I think it can be proved there is no state in
the Union which ought to be so anxious to have this part of
tile Constitution passed as ourselves.
We are to reflect that this Constitution is not framed to
answer temporary purposes. We hope it will last for ages
J that it will be the perpetual protector of oar rights and
properties.
This state is, perhaps, of all others, more bles_d in point
of soil and productions than any in the Union. Notwithstanding all her sufferings by the war, the great quantity of
lands still uncultivated, and the little attention she pays tn
the improvement of agriculture, she already exports more
than any state in the Union, (except Virginia,) and in a
little time must exceed her.
Exports are a surer mode of determining the productive
wealth of a country than any other, and particularly when
these products are in great demand in foreign countries.
Thus circumstanced, where can be the nece_,ity of paper
money ? Will you not have specie in sufficient quantities
Will you not have more money in circulation without paper
money than with it ?m I mean, without having only paper in
such quantities as you are able to maintain the credit of, as
at present.
I aver you may, and appeal only to the experience of the last five or six years. Will it not he confessed
th,lt, in 1783 and 178-_, we had more money than we have
at present, and that the emission of your present paper banished double the amount out of circulation ._ Besides, if
paper should become necessary, the general government still
possess the power of emitting it, and Continental paper,
well fimded, must ever answer the purpose better than state
paper.
How extremely useful and advantageous must this restraint
be to those states which mean to be honest, and not to
defraud their neighbors!
Henceforth, the citizens of the
states may trade with each other without fear of tender-laves
or laws impairing the nature of contracts.
The citizen of
South Carolina will then be able to trade with those of Rhode
Island, North Carolina, and Georgia, and be sure of receiving the value of his commodities.
Can this be done at present?
It cannot!
However just the demand may !_, yet
still your honest, suffering citizen must be content to receive
their depreciated paper, or give up the debt.
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But above all, how much will this section tend to restore
)'our credit with foreigners B to rescue your national character from that contempt which must ever follow the most
flagrant violations of puhlic faith and private honesty ! No
more shall paper money, no more shall tender-laws, drive
their commerce from our shores, and darken the American
name in every country where it is known.
No more shall
our citizens conceal in their coffers those treasures which the
weakness and dishonesty of our government have long hidden from the public eye. The firmness of a just and even
system shall bring them into circulation, and honor and virtue
shall be again known and countenanced among us. No
more shall the widow, the orphan, and the stranger, become
the miserable victims of unjust rulers. Your government
shall now, indeed, be a government of laws. The arm of
Justice shall be lifted on high ; and the poor and the rich,
the strong and the weak, shall be equally protected in their
rights.
Public as well as private, confidence shall again be
_:stahlished ; industry shall return among us ; and the blessrags of our government shall verify that old, but useful maxim,
that with states, as well as individuals, honesty is the best
policy.
Speech of Mr. PATRICK

DOLLARD,
erick's.

of Prince Fred-

Mr. President, 1 rise, with the greatest diffidence, to
speak on this occasion, not only knowing myself unequal to
the task, but believing this to be the most important question that ever the good people of this state were called
together to deliberate upon. This Constitution has been
ably supported, and ingeniously glossed over by many able
and respectable gentlemen in this house, whose reasoning,
aided by the most accurate eloquence, might strike conviction
even in the predetermined breast, had they a good cause to
support. Conscious that they have not, and aim con_ious of
my inability to point out the consequences of its defects, which
have in some measure been defined by able gentlemen in
this house, I shall therefore confine myself within narrow
bounds; that is, concisely to make known the .sense and
language of my constituents.
The people of Prince Frederick's Parish, whom I have the honor to represent, are a brave,
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honest, and industrious people. In the late bloody contest,
they bore a conspicuous part, when they fought, bled, and
conquered, in defence of their civil rights and privileges,
which they expected to transmit untainted to their posterity.
They are nearly all, to a man, opposed to this new Constitutiou, because, the)" say, they have omitted to insert a bill of
rights therein, ascertaining and fundamentally establishing,
tile unalienable rights of men, without a full, free, and secure
enjoyment of which there can be no liberty, and over which
Jt is not necessary that a good government should have the
control.
They say that they are by no means against vesting Congress with ample and sufficient powers ; but to make
over to them, or an 5' set of men, their birthright, comprised
in Magna Charta, which this new Constitution absolutely
does, they can never agree to. Notwithstanding this, they
have the highest opinion of the virtues and abilities of the
honorable gentlemen from this state, who represented as in
the General Convention ; and also a few other distinguished
characters, whose names will be. transmitted with honor to
future ages; but I believe, at the same time, they are but
mortal, and, therefore, liable to err; and as the virtue and
abilities of those gentlemen will consequently recommend
their being first employed in joi,tly conducting tile reins or"
this government, they are led .to believe it will commence
in a moderate aristocracy : but, that it will, in its future operations, produce a monarchy, or a corrupt and oppressive aristocracy, they have no manner of doubt. Lust of dominion
is natural in every soil, and the love of power and superiority
is as prevailing in the United States, at present, as in any part
of the earth ; yet in this country, depraved as it is, there still
remains a stroug regard for liberty: an American bosom is
apt to glow at the sound of it, and the splendid merit of preserving that best gift of God, which is mostly expelled from
every country in Europe, might stimulate Indolence, and
ani_,ate even Luxury to consecrate herself at the altar of
freedom.
My constituents are highly alarmed at the large and rapid
strides which this new government has taken towards despotism. They say it is big with political mischiefs, and pregnant with a greater variety of impending woes to the good
people of the Southern States, especially South Carolina,
than all the plagues supposed to issue from the poisonous
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box of Pandora.
They say it is particularly
calculated
for
Ihe meridian of despotic aristocracy;
that it evidently tends
to promote the ambitious views of a few able and designing
men, and enslave the rest ; that it can'ies with it the appearance of an old phrase, formerly made use of in despotic
reigns, and especially
by Archbishop
Laud, in the reign of
Charles
I., that is, "non-resistance."
The)' say they will
resist against it ; that they will not accept of it unless compelled by fbrce of arms, which this new Constitution
plainly
threatens;
and then, they say, your standing
army, like
Turkish janizaries
enforcing despotic laws, must ram it clown
their throats with the points of bayonets.
They warn the
gentlemen
of this Convention,
as the guardians of their liberty, to beware how they will be. accessory to the disposal of,
or rather sacrificing, their dear-I_)ught
rights and privileges.
]'his is the sense and language, Mr. President, of the people;
and it is an old saying, and I believe a very uue one, that
the general voice of the people is the voice of God.
The
general voice of the people, to whom I am responsible,
is
against it.
I shall never betray the trust resposed in me by
them; therefore, shall give my hearty dissent.
WEDNESDAY,

May 21, 1788.

Gen. SUMPTER,
agreeably
to notice given yesterday,
(Tuesday,
20th,) moved for an adjournment
of the Conven
tion to the (20th October) twentieth
day of October
next,
in order to give time for the further
consideration
of the
Federal
Constitution.
After considerable
debate, it was
rejected by a m_jority of (46) forty-six--yeas,
(89 ;) nays, one hundred and thirty-five (135).
FRIDAY,
On

motion,

Constilution
of the United

Resolved,
agreed
States

That

this

to on the 17th
of America,

Convention
day
held

do

of September
at Philadelphia.

eighty-nine,

May

23,

assent

to

and

last,

by the

1785.
ratify

the

Convention

On the question being put to agree to the same, the yeas and nays were
called for by the unanimous voice of the Convention, and are as follows:
FoR 'rrllg
PAl,,isn]zs
or S'r PHILIP ANn ST. MICHAFI., CrlAF,L_STO_'.- Yeas
His excellency, Governor Thomas
Pmckney, dld not vote. Lientensnt-Governor
Thomas Gadsden, C. C. P)ncknev, (_'eneral0Christopher Gadsden, (general-- member of Congress of '65,at New York ) Edward Rutledg'e,
(governor-- one of the Convss of '76,) David Ramsay,
(Dr ,) Thomas
Heyward,
Jun,
(judge _and
one of the
ngress of '76,) Edward
Darrell, Isaac Motte, John Mathews,
(governor,)
Edward
Blake, Thomas
Be_, (judge,)
Daniel
De Soussure,
Thomas
Jones, John F. Grimke,
:judge,)
Wilham
Johnson,
John J. Pringle,
(attorney-general,)
John Blake,
Darnel
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Stexens,
Daniel
Ce.nnon, Anthony Toomer,
Hugh Rutledge,
(judge,)
John Buddl
(Dr.,) Francm Kmloch, Thomas Sommersall, Michael Kaltetsen, (captain of Fort
Johnson,) Richard Lushington, (colonel,)Nathanlel RuaQel Jomgh _mith Lewis
Morrm, Edward L1ghtwood I John Edwards.
31.
'
'
CHRIST Cuv_tcx.Yeas: Hen. Charles Pmckney, Hen. John Rutledge, Hen. A.
Vanderhorst, William Read, Joseph Manigault, Jaco6 Read, Joshua Toomer. 7.
ST. JoxN's, B_RXLZY.--Y_:
l.ion.Henry Laurens, Gen. Wilham
Moultrie,
Henry Laurens, Jura 3.--.Nays: Peter Fayeeoux, Keatmg Stmons, Thomas Walter. 3 --.;Ibaent,Francis Marlon. I.
Sr. ANDRZW's.--Yea$:
Glen Drayton, Hen. Richard Hutson, Thomas
Fuller,
James Ladson, Ralph Izard,Jun., Ch_Ics Drayton, Hen. Wtlham Scott. 7.--.Nays:
none.
ST. GI_ORGE'S, DOIICHZSTZR. _ Yf_$: John Glaze, Morton Waring
Thom_s
Warring, Maj. J. Postell,Wilham Postal, Mathms Hutchinson, John Dawson.
7. -.Na_/s
: none.
ST. JA._zs's,Goose CSEF.K.--Yeas: Hen. Ralph Izard, Peter Sm|th, Hen. Beniamm Smith, Gabriel Mamgault, William Smltht J. Parker, Jun., J. Dens, Jan. 7.JVuys : none.
ST TUo._AS ANn ST. DE._ts.--Yeas:
Hen
John
Huger,
Theme
Ksrwon,
Thomas
Screven,
Robert
Darnel, Lewis
Fogartie,
Isaac Harleston,
Isaac Parker -.A%tjs
.. none
S,. PAuL's PAalsx.--Yea_:
Paul Hamilton,
Geccge l.iatg, Joseph Slaon, Roger
Parker Saundera, William Washington, (hero of Eutaw and Cowpens.)--.Nays
John Wilson, lion Melcher Garner. 2.
ST BARTHOLOMEW'S.--Yeas:
Hen. John Lloyd. John Crosskevs --.Nays" Beniamm Postell,William Clay Snipes, O'Brien Smith, Paul Walter, Edmund
Bellinger. 5.
ST. H]_[.zNA's.--Yeas" Hen. John Barnwell, Hen John Joyner, Hen John KeRn,
Hen. William H Wtgg, Hen. Robert Barnwell, Hen. Wilham Elhott, Hen. James
Stuart. 7 --Nays : none.
ST. JAHES'S, SANTEE _Yeas : IsaacDnbose, Lewis Miles,Samuel Warren, R,chard
_'ithers,John Mayrant, Thomas l-Iorrv.6.-- Wa_/: John Bowman.
1.
PRINCE GzoaoCs,
WIsvAw
--Ye_._:
Hen Thomas
Waties, (Judge
of C. C. P.,
and chancellor,)
Samuel Sm,tlL Cleland
Kmloch,
Hen. Wilham
Allston, Jun.
4..Na_/a : none. -- J]bsent : Peter Horry.
1.
ALL S._I_TS'. _ Yeas : Daniel Morral, Thomas
Allston.
2. _.Nays
: none.
PRINCE FRZDZRICX'S.--Yeas"
W_lham Wdson,
Alexander
Tweed,
Wdham
Frierson, James Pettlgrew
4.--.N,_ys
: Patrick
Dollard, Wdham
Read, J. Surges,
Jun. :3
ST. JOHN'S, COLL,:TON COUNTy _ Yeas: Thomas
LegaTe, R,chard Muncreet_ Joe.,
Hen. Darnel Jenkins,
Hugh Wdson,
Isaac Jenkins,
Ephraim
Mtkel, Wdham
Smehe
.Nays : none.
ST. PZTER'S. _Yeas
: John Fen,wick, Joachin
Hartstone,
Seth Stafford, Ray. Henry
t-lolcom.
4. _.Nays
: John Chashoho,
John Lewm Bourjm,
Jun.
2._._bsent:
Wdham Stafford.
1.
PRI_CE WILLIAM's.--Y**a$:
Thomas
Hutson,
John
M'Pherson,
James
Maine,
John A. Cuthbert,
John Lightwood,
John Simmons,
Stephen
Devaux.
7.--.N,,ys:
none.
ST. STRr_ZN'S _Yeas : John Palmer, Hen Hezekiah Mahams, Samuel Dubose,
John Peyre. 4. -- .Nays: none. --/lbsent : Thomas
Cooper, Thomas
Palmer. I
vacant.
[)|STRICT
EASTWARD
OF THE WATEREF_.--Yea.
John Chesnut. l._.Naay.*'
Thomas Sumter, Andrew Baskins, John LewD', Benjamin Cudworth, Wilham zvlassay,Hugh White, Thomas Dunlap, Samuel Dunlap, John Montgomery. 9._._bsent
S. Boykin.
DISTR_CT OF Nts_.VV.sxx.--Yea: Dr. John Harris l.--.Va_s: James Lincoln,
Adam Crain Jones, Edmond
Martin, Andrew Hamilton, Joseph Calhoun, Wilham
Butler, John Bowie, Hen. John L. Gervam. _.--.qbsent: John Ewmg
Calhoun,
Charles Davenport. _.
NORTH SIDE OF SALUDA. --Yeas
: Samuel Earle, Lemuel J. Allstone,
John Thomas,
Jun. :3.--JCays:
none
SOVTn SinE or SALUn_,.--Yeas:
John Mdler,
Wdham
M'Caleb.
2.--:Yaps
none --.4bs_,_t
: Robert Anderson
I.
DIS'rRICT or S_xz-Goxn A --Yea : Hen Henry Pendleton
i.--._'ays
: Hen Richard Hampton,
J Colpeper,
Wdham
Fitzpatrlck(Llewellen
Threewits,
John Three_tts, Wade
Hampton.
6
LowER DIDTRtCTS RETWEFN Bxo*,n AND SALUDA RIVERS.Yeas : none. _._'ays
}ion. Edanus
Burke_ J. Lindsay,
Philemon
Waters, Robert Ruthford,
Hen. J. Hampton
5.
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DISTRICT.--Ye_tz: John Hunter, Thomu Wadsworth. 2 --.Fa_
Samuel Saxon, Joshua Saxon. 2.--._b_at : James Mayson. 1.
UerER OR Sl'taTXJ Dts'rnscr.--Yms:
none.--.Nab_,:
William Kennedy, James
Jourdon, Charles Sims, Thomas Brandon, Hon. Zaeariah Bullock. 5.
DISTRICTitXTWI_ZNRROADAND CATAWBARIVZRS, RICHLANDCOUHTY._YaiI:
none. -- .Na_ : Hon. Thomas Taylor, William Meyer, Thomas Howell. 3.
FAIRFIZLD COUNT'/.- J_'a_: James Craig, Jacob Brown, John Gray, John
Cook. 4.
CtlXSTXRDlSTniCT.--Yeas : none. -- .Vays : Edward Lacy, Joseph Brown, William
Miles, James Knox. 4.
DISTRICTCALLZD TIIICNigW AcqvlSlTION.--Yea:
Ray. Francis Cummins. 1..Nays : Hon. William Hill, Robert Patton, Samuel Watson, James Martin, James
G. Hunt, Samuel Lowry, Andrew Love, John M'Caw, Adam Meek, Abraham
Smith. 10.
ST. MATTXRW'S.--Yeas : Hon. William Thompson, Hon. Paul Warley. 2. -- ._'ay •
Hon. John Linton. 1.
ORANOz.--Y, us: Lewis Lesterjette, Jacob Rumph, Donald Bruce. 3.--._'_.
none. --._bmsnt : Lewis Golsan. 1.
ST. Dtvsv's.--Yeaa:
Lemuel Benton, William Dewitt, Calvin Spencer, Samuel
Taylor, R. Brownfield, Benjamin Hicks, Jun. 6. u.Na_/,:
none. -- Y/bsmt : Trizt.
Thomas. 1.
DISTRICT
BETWZZN
SAVANNAH
RIvNR, AND THZ NORTHFORROF EDISTO.--Yeas.
Stephen Smith, Hon. William Dunbar, Joseph Vince, William Robimn, John Colline, Jonathan Clark. 6.--.FRye:
none.--_gb#ent:
William Buford. 1.
Yea:, - - 149. [ J_'ay#, - - 73. J Jlajority,
. . 76. I .gbsmt,
- 15

So it was resolved in the affirmative.
JOHN

S. DART,

_ecretary

of

Convention

Yeas. Nays. Abeent
St. Philip and St. Michael, .................................
31
0
0
Christ Church, ............................................
7
0
0
St. John's, Berkley County, ................................
3
3
1
St. Andrew's, ..............................................
7
0
0
St. George's, Dorchester, ..................................
7
0
0
St. James's, Goose Creek, ..................................
7
0
0
St. Thomas and St. Dennis, ................................
7
0
0
St. Paura Parish, ..........................................
5
2
0
St Bartholomew's, ........................................
2
5
0
St. Helena's, .............................................
7
0
0
St. Jamas's, Santee, ......................................
6
1
O
Prince George's, Winyaw, ..................................
4
0
1
All Saints', ...............................................
2
O
0
Prince Frederick's, ........................................
4
3
0
St. John's, Colleton County, ...............................
7
0
0
St. Peter's, ...............................................
4
2
1
Prince William's, .........................................
7
0
0
St. Stephen'a, ............................................
4
0
3
District Eastward of the WatereD, ...........................
1
9
]
D_strlet of Ninety-six, .....................................
1
8
2
North side of the Saluds_ ..................................
3
0
0
South side of the Saluda, ..................................
2
0
1
District of Saxe-Gotha, ....................................
1
6
0
Lower District, between Broad and 8elude Rivers, ...........
0
5
0
Little River District, ......................................
2
2
1
Upper, or Spartan District, .................................
0
5
0
District between Broad and Catawba Rivers, Richland County, 0
3
0
Fairfield County, .........................................
0
4
0
Chester County, ..........................................
O
4
0
District called the New Acquisition, ......
1
10
0
St. Matthew's, ............................................
2
1
0
Orange, ................................................
3
0
1
St. David'_ ..............................................
6
0
l
District between Savannah River and the North Fork of Edbto, 6
0
1
149
73
14
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Two hundredsad thir_.eiz membersappointedto the Conventka
Fourteenabsent.
Two hundredand twenty-twoattended, of whichthere were,
In favorof adoption,...................................
Against adoption,......................................
Majocity,.............................................

OVUM REIPUBLICA_.-

_

140
73
67

Congress of 1765.

[]FromOarden's Anecdotes, Second Series.]
South Carolina is literally one of the Nine primitive Muses of American
Liberty.
"Before
t]s_ thirteen were--sAe is."
We must never forget
that the parent of the revolution, the very Ovum Reipublic_, was the Congr_ess which convened in New York, in 1765.
But nine colonies were
represented, as four were overpowered by the royal p_rty. But South
Carolina beat down the strong opposition of the crown, and was the only
one, south of the Potomac, that sent a delegation. This was the achievement of Genera] Gadsden.
In this primeval council, our members were
far from being insignificant.
Three committees only were appointed, and
of two the sons of Carolina were chairmen. Mr. Lynch (father of the
patriot who signed the Declaration of Independence) was chairman of the
one to prepare an address to the House of Commons, and John l_utledge
(who wa_ then but twenty-six years of age) of that for the house of lords.
This Convention of sages was the parent plant of our present confederacy
of republics.
Thus was South Carolina among the aboriginal founders of
the Union.
Delegates

to the Congress of 1765.

•M_gse_,
3 m JamesOtis, Oliver Paztridge,Timothy B.uggle_.
Rbode Ireland,2 _ Metcalf Bowler, Henr__Ward.
Con_et/ent, 3_ Eliphalet Dyer, David Rowland, William S. Johnltou.
3V'e*o
Yor/c,5- Robert R. Livingston, John Cruger, Philip Livingston, Willhm:
Ba_,eard
, LeonardLispenard
w Jerug, 3- RobertOgden, HendrlckFisher, Joseph Borden.
Pennsylvania, 3--John Dickinson, John Morton,George Bryan.
Deht_are, 3--Jacob Kolloch, Thomas M'Kean, CmmrRodney.
.Afar_4and,
3-- William Murdock,EdwardTilghman, Thomas Ri_nggold.
&nab Carolina,3 -- Thomas Lynch, ChristopherGadadentJohn Rutledge.
Nine colonies, and twenty-eight delegates.
Eztract

from

the o_eial

Journal

of

tAe Congress

of

1765.

Met in New York, on Monday, 7th of Octoher, 1765.
After having
examined and admitted the certificates of appointment of the above members, the said committees proceeded to choose a chairman by ballot; and
Timothy Rugetes, Esq., of Massachusetts, on sorting and counting the
votes, appeared to have a majority, and thereupon was placed in the chair.
Resolved, nero. con., That John Cotton be clerk to this Congress, during
the continuance thereof.
Resolved, That the committee of each colony shall have one voice only,
in determining any questions that shall arks in the Congress.

SOUTH

CAROLINA.

After meeting regularly every day, with the excel, ion of the Sabbath,
they cot,curred in a declaration of the rights and grnevances o_"America,
and appointed the following committees, on Saturday, 19_ October,"
1765 : -Upon motlon_ V,m,_,That Robert IL Livingston; of New York, Willmm Samuel
Johnston,and Willlara Murdec_, Esqrs. De a comnntteeto prepare an addressw am
majesty,and lay the same be/orethe Congress on Mondaynext;._.......
Voted also, That John KuUedge,of South Carolina,Edwara 1nagnnmn,ano rnu,p
Livingston, Era:ira.
, be a committeeto pre_we a memorialand petitionto the Lords in
Parhament,and lay the same before the C.ongresson Mondaynext.
Vend a/Jo, That Thomas Lynch, of South Carolina, James Otis, and Thomas
M'Kean, Esqrs., be n committee to prepare a petition to the House of Commonsof
Great Britain, and lay the same beforethe Congress on Monday next. Afterhaving
attendeddaily, the last meeting was held on Thursday,24th October,1765.
Fo_ed,smanimous'y,That the clerk of this Congress sign the minutes of their_proceedings, and deliver a copy forthe use of each colony and province.-- See "Frmciples and Acts of the Revolution."

'

It is to be regretted that the few speeches here published constitute all
of the able debates in the South Carolina Convention which could be
procured. The discussion commenced on the 14th of May, and, it is
understood, was continued with brilliancy eight days; Judge Burke, Mr.
Bowman, Dr. Fayssoux, and others, disch3sing the abuses and misconstructions of which the Constitution was susceptible; Judge Pendleton,
General Pinckney, and Hon. J. Pringle, among many other distinguished
membees, enforcing the expediency and necessity of its adoption.

" This acceptance and ratification was not without opposition.
In
addition to the common objections which had been urged against the
Constitution, South Carolina had some local reasons for refusing, or at
least delaying, a final vote on the question.
Doubts were entertained of
the acceptance of the Constitution by Virginia. To gain time till the
determination of that leading state was known, a motion for postponement
was brought forward. This, sfler an animated debate, was overruled by
a majority of 46. The rejection of it was considered as decisive in favor
of the Constitution.
When the result of the vote was announced, an
eveIit unexampled in the aonals of Carolina took place.
Strong and
involuntary expressions of applause and joy burst forth from the numerous
transported spectators. The minority complained of disrespect ; unpleasant
consequences were anticipated. The majority joined with the complaining members in clearing the house, and in the most de,_ate manner
soothed their feelings.
In the true style of republicanism, the minority
not only acquiesced, but heartily joined in supporting the determination
of the majority. The Constitution went into operation with general consent, and has ever since been strictly observed."wRamsay's
History of
_buth Oaro//M, vol. ii. p. 43'2_.

OPINIONS,
SELECTED

FROM

DEBATES

IN

CONGRESS,

FROM

1789 To 11t,36,
INVOLVING

CONSTITUTIONAL PRINCIPLES.

Oath.

_

On a Bill

prescriblng

the
tution.

Oath

to su_ort

the Consti.

Jl_y 6, 1789
Mr. GERRY said, he did not discover wh,tt part of"the Constitution
gave to Congress the power of making this provision, (for regulating the
time and manner of administerin_ certain oaths,) except so much of it
as respects the form of the oath ; it is not expressly given by any clause
of the Coustitotion, and, if it does not exist, must arise from the sweeping
clause, as it is frequently termed, in the Sth section of the 1st article of
the Constitution, which authorizes Congress "to make all laws which
shall be necessary and proper for carrying into execution the foregoing
powers, and all other powers vested by this Constitution in the government of the United States, or in any department or officer thereof." To
this clause there seems to be no limitation, so far as it applies to the extension of the powers vested by the Constitution; but eve_i this clau_e
gives no legislative authority to Congress to carry into effect any power
not expressly vested by the Constitution.
In the C,mstitution, which is
the supreme law of the land, provh_ion is made that the members of the
legislatures of the several states, and all executive and judicial officers
thereof, shMl be bound by oath to sopport the Constitution.
But there is
no provision for empowering the government of the United States, or any
officer or department thereof, to p_ss a law obligatory on the members of
the iegishtures of the several Mates, and other officers thereof, to take this
o,tth. This is made their duty already by the Constitution, and no such
hw of Congress can add force to the obligation ; but, on the Other hand,
if it is admitted that such s law is necessary, it tends to weaken the Constitution, which requires such aid : neither is any law, other than to prescribe the form of the oath, necessary or proper to carry this part of the
Constitution into effect ; for the oath required by the Constitution, being
a necessary qu_lificntion for the state o_cers mentioned, cannot be di_
t_ensed with by any authority whatever, other than the people, and the
Indicia| power of the United States, extending to Mi cases arising in law
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or equity under this Constitution.
The judges of the United States, who
are bound to support the Constitution, may, in all cases within their jurisdiction, annul the official acts of state officers, and even the acts of the
members of the state legislatures, if such members and officers were disquahfied to do or pass such acts, by neglecting or refusing to take this
oath.
Mr. BLAND had no doubt respecting the powers of Congress on this
subject. The evident meaning o_¢ the words of the Constitution implied
that Congress should have the power to pass a law directing the time and
manner of taking the oath prescribed for supporting the Constitution.
There can be no hesitation respecting the power to direct their own officers, and the constituent parts of Congress : besides, if the state legislatures were to be left to direct and arrange this business, they would pass
different laws, and the officers might be bound in different degrees to support the Constitution.
He not only thought Congress had the power to
do what was proposed by the Senate, but he judged it expedient also.
Mr. JACKSON.
The states had better be left to regulate this matter
among themselves ; for an oath that is not voluntary is seldom held sacred.
Compelling people to swear to support the Constitution will be hke the
attempts of Britain, during the late revolution, to secure the fidelity of
those who fell within the influence of her arms; and like those attempts"
they will be frustrated.
The moment the party could get from under her
wings, the oath of allegiance was disregarded.
If the state officers will
not willingly pay this testimony, of their attachment to the Constitution,
what is extorted from them against their inclination is not much to be relied on.
Mr. LAWKENCE.
Only a few words will be necessary to convince us
that Congress have this power. It is declared by the Constitution, that its
ordinances shall be the supreme law of the land. If the Constitution is
the supreme law of the land, every part of it must partake of this supremacy ; consequently, every general declaration it contains is the supreme
law. But then these general declarations cannot be carried into effect
without particular regulations adapted to the circumstances:
these particular regulations are to be made by Congress, who, by the Constitution, have power to make all laws necessary or proper to carry the
declarations of the Constitution into effect. The Constitution likewise
declares that the members of the state legislatures, and all officers, executive and judicial, shall take an oath to support the Constitution.
This
declaration is general, and it lies with the supreme legislature to detail
and regulate it.
Mr. SHERMAN.
It appears necessary to point out the oath itself, as
well as the time and manner of taking it. No other legislature is competent to all these purposes; but if they were, there is a propriety in the
supreme legislature's doing it. At the same time, if the state legislatures
take it up, it cannot operate disagreeably upon them, to find all their
neighboring states obliged to join them in supporting a measure they approve. What a state legislature may do, will be good as far as it goes.
On the same principle, the Constitution will apply to each individual of
the state officers : they may go, without the direction of the state legislature, to a justice, and take the oath voluntarily.
This, I suppose, would be binding upon tbem ; but this is not satisfactory; the government ought to know that the oath has been properly
taken; arid this can only bedone by a general regulation.
If it is in the

discretion of the state legislatures to make laws to carry the declaration
of the Constitution into execution, they have the power of refusing, and
may avoid the positive injunctions of the Constitution.
As the power of
Congress, in this particular, extends over the whole Union, it is most
proper for us to take the subject up, and make the proper provision for
carryilzg it into execution, to the intention of the Constitution.
Duties.

--

Bill

laying

Duties
Housg

on Goods,
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Mr. WHITE.
The Constitution, haviltg authorized the House of
Representatives alone to originate money hills, places an important trust
in our hands, which, as their protectors, we ought not to part with. I do
not mean to imply that the Senate are less to he trusted than this house;
but the Constitution, no doubt for wise purposes, has given the immediate representatives of the people a control over the whole government in
this particular, which, for their interest, they ought not to let out of their
hands.
Mr. MADISON.
The Constitution places the power in the House of
originating money hills. The principal reason why the Constitution had
made this distinction was, because they were chosen by the people, and
supposed to be the best acquainted with their interest and ability. In
order to make them more particularly acquainted with these objects, the
democratic branch of the legislature consisted of a greater number, and
were chosen for a shorter period ; that so they might revert more frequently to the mass of the people.
Mr. MADISON "moved to lay an impost of eight cents on all beer
imported. He did not think this would be a monopoly, but he hoped it
would be such an encouragement as to induce the manufacture to take
deep root in every state in the Union."--Lloy_s
Debates of Congress,
vol. i. p. 65.
T_e same. "The
states that are most advanced in population, and
.ripe for manufactures, ought to have their particular interests attended to
tn some degree.
While these states retained the power of making regulations of trade, they had the power to protect and cherish such institutions. By adopting the present Constitution, they have thrown the exercise of this power into other hands. They must have done this with an
expectation that those interests would not be neglected here."--Idem,
_._t.
T/re same. "There may be some manufactures which, being once
formed, can advance t_wards perfection without any adventitious aid ;
while others, for want of the fostering hand of government, will be unable to go on at all. Legislative attention will therefore be necessary to
collect the pr{vs_.robjects for this purpose."--Idem,
p. 26.
Mr. CLYMER "did not object to this mode of encouraging manufactures, and obtaining revenues, by combining the two objects in one bill.
He was satisfied that a political necessity existed for both the one and
the other." -- Idem, p. 31.
Mr. CLYMER "hoped gentlemen would be disposed to extend a degree of patronage to a t_anufacture [steel] which a moment's reflection
w,mld cor vince them was highly deserving protection." --/dens, p. 69
*dr. CARROLL " moved to insert window and other glass. A manufacture of this article was begun in Maryland, and attended with 3onsi{i

_._
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erahle success. If the legislature was to grant a small encouragement,
it would be permanently established." m ldm, p. 94.
Mr. WADSWORTH.
"By moderating the duties, we shall obtain
revenue, and give that encouragement
to manufactures which is intended."Idea, p. 1_.
Mr. AMES " thought this a useful and accommodating manufacture,
[nails,] which yielded a clear gain of all it sold for; but the cost of the
material, the labor employed in it, would be thrown away probably in
many mstancee. • • • He hoped the article would remain in the bill."
m ldem, p. Sl.
Tke same. " The committee were already informed of the flourishing
situation of the manufacture, [nails,] but they ought not to join the gentleman t'rom South Carolina, Mr. leucker, in concluding that it dad not,
therefore, deserve legislative protection.
He had no doubt but the committee would concur in laying a small protecting duty in favor of this
manufacture." m ldem, p. 8"2.
Mr. FITZSIMONS
" was willing to allow a small duty, because it
conformed to the policy of the states who thought it proper in this manher to protect their manufactures."--/dent,
p. 83.
The same. " It being my opinion that an enumeration of articles will
tend to clear away difficulties, I wish as many to be selected as possible."
For this reason I have prepared myself with an additional number:
among these are some calculated to encourage the productions of our
country, and protect our infant manufactures."-- Idea, p. 17.
Mr. HARTLEY.
"If we consult the history of the ancient world,
Europe, we shall see that they have thought proper, for a long time past,
to give great encmzragement to establish manufactures, by. laying such
partial duties on the importation of foreign goods, as to give the home
manufactures a considerable advantage in the price when brought to
market. • • e I think it both politic and just that the fostering hand of
the general government should extend _o all those manufactures which
will tend to national utility. Our stock of materials is, in many instances,
equal to the greatest demand, and our artisans sufficient to work them up,
even for exportation.
In those cases, I take it to be the policy of every
enlightened natiou to give their manufacturers that degree of encouragement necessary to perfect them, without oppressing the other parts of the
community ; and, under this encouragement, the industry of the manufacturer will he employed to add to the wealth of the nation." --Idern,
p. '2'2.
Mr. WHITE. "In order to charge specified articles of manufacture so
as to encourage our domestic ones, it will he necessary to examine the
present state of each throughout the Union.'_
Idea, p. ]9.
Mr. BLAND (of Virginia) "thought that very little revenue was likely
to he collected from the importation of this article, [beef;] and, as it was
to be had in sufficient quantities within the United States, perhaps a tax
amounting to a prohibition would be proper." _Idem,
p. 66.
Mr. BLAND "informed the committee that there were mines opened in
Virginia capable of supplying the whole of the United States; and, if some
restraint was laid on importation of foreign coals, those mines might be
worked to advantage." w Idea, p. 97.
Mr. BOUDINOT.
"I shall certainly move for it, [the article of gla_,]
u I s_J'_ose we are capable of manufacturing this as well as many of the
otherL In fact, it is well known that we have and can do it u well a_

most nations, the materials being almost all produc63 in our country."-/dem, p. _.
The same. " Let us take, then, the resolution of Congress in INS_
and make it the basis of our system, adding only.such protecting duties, u
are necessary to support the manuGctures established by the legmlatures
of the manufacturing states."--Idem,
p. 34.
Mr. SINNICKSON
"declared himself a friend to this manufacture,
[beer,] and thought that, if the duty was laid high enough to effect a
prohibition, the manufacture would increase, and of consequence the price
woldd be lessened." _Idem,
p. 65.
Mr. LAWP_ENCE "thought that if candles were an object of considerable importation, they ought to be taxed for the sake of obtaining
revenue, and if they were not imported in considerable quant,ties, the
burden upon the consumer would be small, while it tended to cherish a
valuable manufacture."--Idem,
p. 68.
Mr. FITZSIMONS
" moved to lay a duty of two cents per pound on
tallow candles. The manufacture of candles is an important manufacture, and far advanced towards perfection.
I have no doubt but in a few
years we shall be able to supply the consumption of every part of the
continent."--Idem,
p. 67.
The same. " Suppose 5s. ewt. were imposed, [on unwrought steel :]
it might be, as stated, a partial duty; but would not the evil be soon
overbalanced by the establishment of such an important manufacture ?"
Idem. p. 69.
The same. "The necessity of continuing those encoura_,ements which
the state legislatures have deemed proper, exists in a consi0erable degree.
Therefore it will be politic in the government of the United States to
continue snch duties until their object is accomplished." _/dent,
p. 67.
Mr. SM]TH (of South Carolina.) "The people of South Carolina are
willing to make sacrifices to encourage the manufacturing and maritime
interests of their sister states" _ ldem, p. "212.
Gen. Washington' s _peech to Congress, of January 11, 1790, declares,
,' That the safety and interest of a free people require that Confess
should promote such manufactures as tend to render them independent of
others for essential, particularly military supplies.
"'['he advancement of agriculture, commerce, and manufactures, by
all proper means, will not, I trust, need recommendation."
Eztract from the reply of the Senate, to the speecA of Gen. Wash.
ington, January, 1790.--"
Agriculture, commerce, and manufactures,
forming the basis of the wealth and strength of our confederated republic,
must be the frequent subject of our deliberations, and shall be edvane_l
by all the proper means in our power."
Eztract frem the reply of the House of Represmtatiees. _" We concur with you in the sentiment that ' agriculture, commerce, and manufactures, are emitled to legislative protection.'"
His speech of December, 1796, hokls oat the same doctrine. _" Congress have repeatedly, and not without successj directed their attention
to the encouragement of manufactures,
The ob_ct is of too much importance not to insure a continuance of these efforts in every way which
shall appear eligible."
Eztract from the reply of t_ &mate to tl_ speecit of Gin. Waskbtb_.
toM, December, 1796.-"
The necessity of accelerating the establishment
of certain useful Nranches of manufactures, by the intervention of legis-

_8

Dutie:.

LMay 15

lative aid and proteetiog, and the encouragement due to agriculture by
the creation of hoards, (composed of intelligent individuals,) to patronize
the primary pursuit of society, are subjects which will readily engage our
most serious attention."
Mr. Jeferson, in his Message of 1S02, states that--"
To cultivate
peace, maintain commerce and navigation, to foster our fisheries, and protect manufactures adapted to our circumstances, &e., are the landmarks
by which to guide ourselves in all our relations."
From Mr. Jefferson's Message of IS08. -- " The situation into which
we have been thus forced has impelled us to apply a portion of our industry and capital to internal manufacturing improvements
The extent
of this conversion is daily increasing, and little doubt remains that the
establishments formed and forming will, under the auspices of cheaper
materials and subsistence, the freedom of labor from taxation with us, and
protecting duties and prohibitions, become permanent."
Eztract from the Message of Mr. Madison, December 5, 1815.-"
Under circumstances giving powerful impulse to manufacturing industry, it
has made among us a progress, and exhibited an efficiency, which justify
the belief that, with a protection not more than is due to the enterprising
citizens whose interests are now at stake, it will become, at an early day,
not only safe against occasional competitions from abroad, but a source of
domestic wealth, and even of external commerce.
*_
_*
*
w
In selecting the branches more especially entitled to public patronage, a
preference is obviously claimed by such as will reheve the United States
from a dependence on foreign supplies, ever subject to casual failures, for
articles necessary for public defence, or connected with the primary wants
of individuals.
It will be an additional recommendation of particular
manufactures, where the materials for them are extensively drawn from
our agriculture, and consequently impart and i,mure to that great fund of
national prosperity and independence an encouragement
which cannot fail
to be rewarded."
_'om the Message of President
Monroe, December, 181S.--"
It is
deemed of importance to encourage our domestic manufactures.
In what
manner the evils which we have adverted to may be remedied, and how it
may be practicable in other respects to afford them further encouragement,
paying due regard to the other great interests of the nation, is submitted
to the wisdom of Congress."
_baromthe same, December 3, 182'2. -- "Satisfied I am, whatever may be
the abstract doctrine in favor of unrestricted commerce, provided all nations would concur in it, and it was not liable to be interrupted by war,
which has never occurred, and cannot be expected, that there are strong
reasons applicable to our situation, and relations with other countries,
which impose on us the obligation to cherish and sustain our manufactures."
From the same, December, 1823.--"
Having communicated my views
to Congress, at the commencement of the last session, respecting the encouragement which ought to be given to our manufactures, and the principle on which it should be founded, I have only to add that those views
remain unchanged, and that the present state of those countries with
which we have the most immediate political relations, and greatest commercial intercourse, tends to confirm them. Under this impression, I recommend a review of the tariff, for the purpose of affording such additional
proleetion to those articles which we are prepared to manufacture, ol
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which are more immediately connected with the defence and iltdet endence
of the country."
SVIn_.H. Crawford, Secretary of tile Treasury, in his report, December,
1819, says,--"It
is believed that the present is a favorable moment fol
affordtag efficient protection to that increasing and important interest, if it
can be done consisteutly with the general interest of the nation."
Eztract from the Message of President Jtfferson; December 5, 1806." The question now comes forward, To what objects _hall sarBlases be
appropriated, and the whole surplus of impost, after the entire discharge
of the pubhc debt, and during those intervals when the purposes of war
shall not call for them ? Shall we suppress the impost, and give that advantage to foreign over domestic manufactu_es_.
On a few articles of a
more general and necessary use, the suppression, in due season, will doubtless be right; but the great mass of the articles co which impost is paid
are foreign luxuries, purchased only by those who are rich enough to afford
themselves the use of them.
Thetr patriotism would certainly prefer its
continuance, and application to the great purposes of public education,
roads, rivers, canals, and such other objects of public improvement as it
may be thought proper to add to the constitutional enumeration of federal
powers.
By Ihese operations, new channels of communication
will be
opened between the states; the lines of separation will disappear; their
i.terests will be identified, and the union cemented by new and indissoluble ties. Education is here placed among the articles of public care. Not
that it would be proposed to take its ordinary branches out of the hands
of private enterprise, which manages so much better all the concerns to
which it is equal ; but a public institution alone can supply those sciences
which, though rarely called for, are yet necessary to complete the circle,
all the parts of which contribute to the improvement of the country, anti
some of them to its preservation.
The subject is now proposed for the
constderation of Congress, because, if approved, by the time the state legislatures shall have deliberated on this extension of the federal trusts, and
the laws shall be passed, and other arrange,_ents made for their execution,
the necessary funds will be on hand and without employment.
I suppose
an amendment to the Constitution, by consent of the states, necessary, because the objects now recommended are not among those enumerated in
the Constitution, and to which it permits the public money to be applied." " • *
From the same, Nov. 8, 181)8....
The probable accumulation of surpluses of revenue beyond what can be applied to the payment of the
public debt, whenever the freedom and safety of our commerce shall be
restored, merits the consideration of Congress.
Shall it lie unprodt_etive
in the public vaults ? Shall the revenne be reduced ? Or shall it not
rather be appropriated to the improvements of roads, canals, rivers, education, and other great foundations of prosperity and union, under the
powers which Congress may already possess, or sneh amendment of the
Constitution as may be approved by the states ? While une.ertain of the
course of things, the time may be advantageously employed in obtaining
the powers necessary for a system of improvement, should that be thought
best." • • •
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Removal
by the President.
m On the Bill for establishing
an
executive
Department,
to be denominated
the Department
of
l_'orei_o.n Affairs.
Hovsz or RZPttgSffi_TATIVZS,
Jtme 16, 1789.
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The first clause, after recapitulating the title of the officer and his duties, had these words : "to be removable from office by the President of
the United States."
Mr. WHITE.
The Constitution gives the President the power of
nominating, and by and with the advice attd consent of the Senate, appointing to office. As I conceive the power of appointing and dismissing
to be united in their natures, and a principle that never was called in
question in any government, I am adverse to that part of the clause which
subjects the secretary of foreign affairs to he removed at the will of the
President.
In the Constitution, special provision is made for the removal
of the judges : that I acknowledge to be a deviation from my principle ;
but as it is a constitutional proviston, it is to be admitted.
In all cues
not otherwise provided for in this Constitution, I take it that the principie I have laid down is the governing one. Now, the Constitution has
associated the Senate with the President in appointing the heads of de-'
partment; for the words of the law declare that there shall be a department established, at the head of which shall be an officer to be so denominated. If, then, the Senate is associated with the President in the
appointment, they ought also to be associated in the dismission from office.
Upon the justness of this construction, I take the liberty of reviving the
motion made in the committee of the whole for striking out these words,
" to be removable from office by the President of the United States."
Mr. SMITH, (of South Carolina.)
The gentleman has anticipated me
in his motion. I am clearly in sentiment with him that the words ought
to go out. It is in the recollection of the committee, that, when the subject was last before us, this power was excepted to; and although the
words were then allowed to stand, it was generally understood that it
should be further debated. I then was opposed to giving this power to
the President, and am still of opinion that we ought not to make this
declaration, even if he has the power by the Constitution.
I would premise, that one of these two ideas is just-- either that the
Constitution has given the President the power of removal, and therefore it is nugatory to make the declaration here, or it has not given the
power to him, and therefore it is improper to make an attempt to confer
it upon him. If it be not given to him by the Constitution, but belongs
coniointly to the President and Senate, we have no right to deprive
the Senate of their constitutional prerogative; and it has been the opinion
of sensible men that the power was lodged in this manner. A publication of no inconsiderable eminence, in the class of political writings on
the Constitution, has advanced this sentiment.
The author, or authors,
(for I have understood it to be the production of two _entlemen of great
information,) of the work published under the signature of Publius, ha_
these words :
" It hu been mentioned as one of the advantag_ to be expected from the eo6p
erationof the Nenatein the businessof appointments,that it would contributeto th_
stability of the administration. The consent of that body would be necessary to displaceas wee as appoint. A change of the chief magistrate,therefore,would not oe.
e._sioltso violent or so general a revolution in the ofllcesof the government u might
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be expected
if he were the sole disposer of offices.
Where a man, in any station,
has given satisfactory
evidemm_e of his fitness for it+ a new President
would he re.
strained from attempting
s change,
in favor of a person more agreeable to him+ by
the apprehension
that the dssoountenaoce
of the Senate might frustrate the attempt,
and br,ng some degree of discredit upon hhnzelf.
Those who can best utimste
the
value o£ a steady administration
will be most disposed to prize a provision which
zonnects
the official existence
of public men with the approbation or disapprobation
of that body which, from the greater permanency
of its own eompositmn,
will, in all
probability,
be less subject to inconstancy
than any other member of the governinent. °'

Here this author lays it down. that there can he no doubt of the power
of the Senate in the business of removal. Let this be as it may, I am
clear that the President alone has not the power. Examine the Constitution ; the powers of the several branches of government are there defined ;
the President has particular powers assigned him ; the judicial have, in like
manner, powers assigned them ; but you will find no such power as removing from office gives to the Presideut.
[ call upon gentlemen to show me
where it is said that the President shall remove from o__ce. I know they
cannot do it. Now [ infer from this, as the Constitution has not given the
President the power of removability, it meant that he should not have that
power, sad this inference is supported by that clause in the C,onstitutiou,
which provides that all civil officers of the United States shall he removed
from office o, impeachment for and conviction of treason, bribery, or
other high crimes and misdemeanors.
Here is a particular mode prebcribed for rem_>ving, and if there is no other mode directed, ! contend
that the Constitution contemplated only this mode. But let me ask gentlemen if any other mode is necessary.
For what other cause should a
man be removed from office _. Do gentlemen contend that sickness or
ignorance wo_dd be a sufficient cause _. I believe, if they will reflect, they
cannot instance any person who was removed from ignorance. ! venture
to say, there never was an instance of this nature in the United States.
There have bee,_ instances where a person has been removed for nfl'ences :
the same may again ocoar, and are therefore judiciously provided for in
the Constitution.
But in this case, is he removed from his ignorance, or
his error, which is the consequence of his i_norance _. [ suppose it is for
isis error, because the public are injured by it, and not for incapacity.
The President is to nominate the officer, and the Senate to approve : here
is provision made against the appointment of ignorant officers. They
cannot be removed for causes which subsisted before their coming into
office. Their i__norance therefore must arise after they are appointed ; but
this is an unlikely case, and one that cannot be contemplated as probable.
! imagine, sir, we are declaring a power in the President which may
hereafter be _'eatly abused, for we are not always to expect a chief magistrate in whom such entire confidence can be placed as in the present.
Perhaps gentlemen are so much dazzled with the splendor of the virtues
of the present President, as not to he able to see into futurity. The
framers of the Constitution did not confine their views to the first person
who was looked up to, to fill the presidential chair. I£ they had, they msght
have omitted those checks and guards with which the powers of the executive are surrounded.
They knew, from the c.urse of human events, that
they could not expect to be so highly favored of Heaven, as to have the blessing of his admiaistrstion more than seven or fL.urteen years ; after which,
they supposed a man might get into power, who, it was possible, might
m_sbehave. We ought to follow their example, and contemplate this
poa'er m the hands of an ambitious man, who might apply it to dangerous
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tmrposes. If we give this power to the President, he may, from caprice,
remove the most worthy men from office : his will and pleasure wi]] be the
alight tenure by which an office is to be held ; and of consequence, you render the officer the mere state depondant, the abject slave, of a person who
may be disposed to abuse the confidence his fellow-citizens have placed in
him.
Another danger may result. If you desire an officer to be a man of
capacity and integrity, you may be disappointed.
A gentleman possessed
of these qualities, knowing he may be removed at the pleasure of the
President, will be loath to risk his reputation on such insecure ground. As
the matter stands in the Constitution, he knows, if he is suspected of doing
any thing wrong, he shall have a fair trial, and the whole of his transactions developed by an impartial tribunal : he will have coufdence in himself when he knows be can only be removed for improper behavior.
But
if he is subjected to the whim of any man, it may deter him from entering
into the service of his country : because, if he is not subservient to that person's pleasure, he may be turned out, and the public may be led to suppose for improper behavior.
This impression cannot be removed, as a
public inquiry cannot be obtained.
Beside this, it ought to be considered,
that the person who is appointed will probably quit some other office or
business in which he is.occupied.
Ought he, a(_er making this sacrifice
in order to serve the public, to be turned out of place without even a reason being assigned for such behavior _. Perhaps the .President does not do
this with an ill intention : he may have been misinformed, for it is presumable that a President may have round him men envious of the honors
or emoluments of persons in office, who will insinuate suspicions into his
honest breast, that may produce a removal : be this as it may, the event is
still the same to the removed officer. The public suppose him guilty of
malpractices -- hence his reputation is blasted, his property sacrificed.
I
say his property is sacrificed, because I consider his office as his property :
he is stripped of this, and left exposed to the malevolence of the world, contrary to the principles of the Constitution, and contrary to the principles
of all free governments, which are, that no man shall be despoiled of his
property but by a fair and impartial trial.
I have stated that, if the power is given by the Constitution, the declaration in the law is nugatory ; and I will add, if it is not given, it will be
nugatory also to attempt to vest the power.
If the Senate participate, on
any principle whatever, in the removal, they will never consent to transfer
their power to another branch of the government ; therefore they will not
pa_qsa law with such a declaration in it.
Upon this consideration alone, if there w_s no other, the words should
be struck out, and the question of right, if it is one, left to the decision
of the judiciary.
Jt will be time enough to determine the question when
the President shall remove an officer in this way. I conceive it can properly be brought before that tribunal ; the officer will harp a right to a mar_
daraus ta be restored to his office ; and the judges would determine whether
the President exercised a constitutional anthority or not.
Some gentlemen think the Constitution takes no notice of this officer,
asthe head ofa departmen*. They suppose him an inferior officer in aid of
the executive. This, I think, is going too far ; because the Constitution, in
the words authorizing the President to call on the heads of departments
for their opinions in writing, contemplates several departments.
It says,
" the pr,nclpal officer in each of the executive departments."
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I have serio'asly reflected on this subject, and am convinced that the
President hts not this power by the Constitution, and that, if we had the
right to invest him with it, it would be dangerous to do so.
Mr. HUNTINGDON.
I think the clause ogght not to stand. It was
well observed, that the Constitution was silent respecting the removal, otherwise than by impeachment.
I would likewise add, that it mentions no
other cause of removal than treason, bribery, or other high crimes and
misdemeanors.
It does not, I apprehend, extend to cases of infirmity or
incapacity. Indeed, it appears hard to me that, after an officer has become
old in an honorable service, he should be impeached for this infirmity.
The Constitution, I think, must be the only rule to guide us on this occasion. As it is silent with respect to the rem,_val, Congress ought to say
nothing about it, because it implies that we have a right to bestow it, and
I believe this power is not to be found among the enumerated powers
delegated by the Constitution to Congress.
It was said, if the President had this authority, it would make him more
responsible for the conduct of the officer. But if we have a vicious Pre_
ident, who inclines to abuse this power, which God forbid ! his responsi
bilhy will stand us in little stead : therefore that idea does not satisfy mt
that it is proper the President should have this power.
Mr. SEDGWICK.
I wish the words to be struck out, because I conceive the,n to be unnecessary in this place. I do conceive, Mr. Speaker,
that this officer will be the mere creature of the law, nod that very little
need be said to prove to you that of necessity this ought to be the ca_.
I
apprehend, likewise, th.tt it requi_es but a small share of abilities to point
out certain causes for which a person ought to be removed from office,
without being guilty of treason, bribery, or malfeasance ; and the nature
of things demands that it should be so. Suppose, sir, a man becomes insane by the visitation of God, and is likely to ruin our affairs ; are the
hands of g_vernment to be confined front warding off the evil _. Suppose
a person in office not possessing the talents he was judged to have at the
time of the appointment ; is the error not tn be corrected?
Suppose he
acquires vicious habits, an incurable indolence, or total neglect of the
duties of his office, which forebode mischief to the public well, ire ; is there
no way to arrest the threatened danger ? Suppose he becomes odious and
unpoptflar by reason o['the measures which he pursues, _and this he may
do without committing any positive offence against the law, _ must he
preserve his office in despite of the public will ? Suppose him grasping at
his own aggrandizement, and the elevation of his connections, by every
means short of the tre_son defined by the Co_lstitution, _ hurrying your affairs to the precipice of destruction, endangering your domestic tranquillity,
plutldering you of the means of defence, by alienating the affections of
your allies, and promoting the spirit of discord, _ is there no way suddenly
to seize the worthless wretch, and hurl him from the pinnacle of power ?
Must the tardy, tedious, desultory road, by way of impeachment, be travelled to overtake the man who, barely confining himse|fwithin
the letter
of the law, is employed in drawing off the vital principle of the government _.
Sir, the nature of things, the great objects of society, the express object_
of this Constitution, require that this thing should be otherwise. Well, sir,
this is admitted by gentlemen ; but they s_y the Senate is to be united with
the President in the exercise of this power. I hope, sir, this is not the
Gase, because it would involve us in the most serious difficulty.
Suppose
a discovery of any of those events which I have _um enumerated were to
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take place when the Senate is not in session ; how is the remedy to be applied ? This is a serious consideration, and the evil could be avoided no
other way than by the Senate's sitting always. Surely no gentleman of
this house contemplates the necessity of incurring such au expense. I am
sure it will be very objectionable to our constituents; and yet this must be
done, or the public interest be endangered by keeping an unworthy
officer in place until that body shall be assembled from the extremes of
the Union.
It has been said that there is danger of this power being abused if
exercised by one man. Certaiuly, the danger is as great with respect to
the Senate, _ who are assembled from various parts of the continent, with
different impressions and opinions.
It appears to me that such a body is
more likely to misuse this power than the man whom the united voice of
America calls to the presidential chair. As the nature of the gnvernment
requires the power of removal, I think it is to be exercised in this way by
a hand capable of exerting itself with effect; and the power re,st be conferred on the President by the Constitution, as the executive officer of the
government.
I believe some difficulty will result from determining this question by a
mandamus.
A mandamus is issued to replace all officer who has been removed contrary to law. Now, this officer being the creature of the law,
we may declare that he shall be removed for incapacity ; and if so declared,
the removal will be according to law.
Mr. MADISON.
If the construction of the Constitution is to be left
to its natural course, with respect to the executive powers of this governmeut, I own that the insertion of this sentiment in law may not be of
material importance, though, if it is nothing more than a mere declaration
of a clear grant made by the Constitution, it can do no harm ; but if it
relates to a doubtful part of the Constitution, I suppose an exposition of
the Constitution may come with as much propriety from the legislature as
any other department of government.
If the power naturally belongs to
the government, and the Constitution is undecided as to the body which
is to exercise it, it is likely that it is submitted to the discretion of the
le__islatures0 and the question will depend upon its own merits.
=I am clearly of opinion with the gentleman from South Carolina, (Mr.
Smith,) that we ought, in this and every other case, to adhere to the Constitution, so far as it will serve as a guide to us; and that we ought not to
be swayed in our decisions by the splendor'of the character of oar present
chief magistrate, but consider it with respect to the merit of men who, in
the ordinary course of things, may be supposed to fill the chair. I believe
the power here declared is a high one, and in some respects a dangerous
one ; but, in order to come to a right decision on this point, we must con.
sider both sides of the question-- the possible abuses which may spring
from the single will of the first magistrate, and the abuse which may spring
from the combined will of the executive and the senatorial qualification.
When we consider that the first magistrate is to be appointed at present
by the suffraees of three millions of people, and, in all human probability,
in a few years' time, by double that number, it is not to be presumed that
a vicious or bad character will be selected.
If the government of any
country on the face of the earth was ever effectually guarded against the
election of ambitious or designing characters to the first office of the state,
I think it may with truth be said to be the case _*nderthe Constitution of
the United States.
With all the infirmities inczdent to a popular election
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corrected by the particular mode of conducting it, as directed under the
present system, 1 think we may fairly calculate that the instances will be
very rare in which an unworthy man will receive that mark of public confidence which is required to designate the President of the United States.
Where the people are disposed to give so great an elevation Io one of their
fellow-citizens, I own that I am not afraid to place my confidence in hhn ;
especially when I know he is impeachable, for any crime or misdemeanor,
hcf'ore the Senate at all times; atsd that, at all events, he is impeachable
before the community at large every four years, and hable to be displaced
if his conduct shall have given umbrage during the time he has been in
ot_ce.
Under these circumstances, although the trust is a high one, and
in some degree, perhaps, a dangerous one, [ am not sure but it will be
safer here thm placed where some gentlemen suppose it ought to be.
It is evidently the inteutiou of the Constitution that the first magistrate
should be responsible for the executive department; so far, therefore, as
we do not make the officers who are to aid him in the duties of that department responsible to him, he is not responsible to his country.
Again :
is there no danger that an officer, when he is appointed by the concurrence
of the Senate, and h_s friends in that body, may choose rather to risk his
establishment on the favor of that branch, than rest it upon the discilarge
of his duties to the satisfaction of the executive branch, which is constitutionally authorized to inspect and control his co.duct'! and if it should
happen that the officers connect them_lves with the Senate, they may
mutually support each other, and, for want of efficacy, reduce the power
of the President to a mere vapor, in which ease his responsibility would
be annihilated, and the expectation of st unjust. The high executive officers, joined in c.lbal with the Senate, would lay the foundation of discord,
and end in an assumption of the executive power, only to be removed by
a revolution in the government.
I believe no principle is more clearly
laid down in the Constitution than that of responsibility.
After premising
this, I will proceed to an investigatton of the merits of the question upon
constitutional ground.
I have, since the subject was last before the house, examined the Constit_ltion with attention: and I acknowled_.-e that it does not perfectly
correspond with the ideas I entertained of it from the first ghnce.
I am
inclined to thiJlk that a free and systematic interpretation of the plan of
government will leave us less at liberty to abate the re_Pousibility than
gentleruen imagioe.
I have already acknowledged that the powers of the
government must remain as apportioned by the Oonstitution.
But it may
be contended that, where the Constitution is silent, it becomes a subject
of legislative discretion.
Perhaps, in the opinion of some, an argnment in
favor _f the clause may be successfully brought forward on this ground. I,
however, leave it for the present untouched.
By a strict examination of the Constitution on what appear to he its true
principles, and considering the great departments of the government in the
relation they have to each other, I have my doubts whether we are not absolutely tied down to the con,truction declared in the bill.
In the 1st section of the Ist article, it is said that all legislative powers
herein granted shall he vested in a Congress of the United States. In the
2d article, it is affirmed that the executive power shall be vested in a
P_estdent of the United States of America. In the 3d article, it is declared
t,_t the judicial power of the United States shall be vested in one Supreme
Court, and in such inferior courts as Congress may from time to time or
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dain and establish. I suppose it would be readily admitted that, so far as
the Constitution has _eparated the powers of these great departments, it
would be improper to combine them together ; and so tar as it has left any
particular department m the entire Possession of the powers incident to
that department, | conceive we ought not to qualify them further than they
are qualified by the Constitution.
The legislative powers are vested in
Congress, and are to be exercised by them uncontrolled by any other dePortment, except the Constttution has qualsfied it otherwise.
The Constitution has qualified the legislative power by authorizing the President to
object to any act it may p_Lss--reqmring, in this case, two thirds of both
houses to concur m making a law; but still the absolute legislative power
is vested m the Congress, with this qualification alone.
The Constitution affirms that the executive power shall be vested in the
President.
Are there exceptions to this proposition ? Yes, there are.
The Constitution says that, in appointing to office, the Senate shall be associated with the Prestdeut, unless in the case of inferior officers, when
the law shall otherwise direct.
Have we a right to extend this exception ?
I believe not. If the Constitution has invested all executive power in the
President, I venture to assert that the legislature has no right to diminish
or modify his executive authority.
The question now resolves itself into this : Is the power of displ;_cing
an executive power ? I conceive that, if any power whatsoever is in its
nature executive, it is the power of appointing, overseeing, and controlling
those who execute the laws. If the Constitution had not quahfied the
power of the President in appointing to office, by a.-sociating the Senate
with him in that business, would it not be clear that he would have the
right, by virtue of his executive power, to make such appointment?
Should we be authorized, in defiance of that clause in the Constitution," The executive power shall be vested in u President," --to unite the Senate
with the President in the appointment to office? I conceive not. If it is
admitted we should not be authorized to do this, I think it may be di_
puted whether we have a right to associate them in removing persons front
office, the one power being as much of an executive nature as the other ;
and the first only is authorized by being excepted out of the general rule
established by the Constitution, in these words, "The executive power
shall be vested in the President."
The judicial power is vested in a Supreme Court; but will gentlemen
say the judicial power can be placed elsewhere, unless the Constitution
has made an exception ? The Constitution justifies the Senate in exercising a judici;iry power in determining on itnpeachments.
But can the
judicial powers be further blended with the powers of th,'tt body ? They
ca_mot. I Iherefore say it is incontrovertible, if neither the legislative nor
judicial powt.rs are sltbjected to qllalifications other than those demanded
in Ibe Constitution, that the exeemive powers are equally unabatable as
either of the other ; and inasmuch as the power of removal is of an executive nature, and not affected by any constitutional exception, it is beyond the reach of the legislative body.
If this is the true constructiou of this instrument, the clause in the bill
is nothing more than explanatory of the meaning of the Constitution, and
therefore not liable to any particular objection on that account. If the
Constitution is silent, and it is a power the legislature have a right to confer, it will appear to the world, if we strike out the clause, as if we doubt.
ed tl,e propriety of vesting it in the President of the United States.
[
therefore think it best to retain it in the bill.
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Mr. WHITE.
I have no doubt in my mind but an officer can be removed without a public trial. I think there are cases in which it would
be improp_.r that his misdemeanors should be publicly known; the tranquiUhy and harmony of the Union might be endangered tf his guilt wu
not secreted from the world. I have therefore no hesitation in declaring,
as my sentiment, that the President and Senate may dismiss him.
The Constitution contemplates a removal tit some other way besides
that by impeachment, or why is it declared, m favor of the judges only, that
they shall hold their offices during good behavior ? Does not this strongly
imply that, without such an exception, there would have been a discretionary power in some branch of the government to dismiss even them ?
8everal objections have arisen from the inconvenience with which the
power must be exercised, if the Senate is blended with the executtve; and
therefore it is interred that the President ought exclusively to have this
power. If we were flaming a constitution, these arguments would have
their proper weight, and I might approve such an arrangement. But at
present, I do not consider we are at liberty to deliberate on that subject ;
the Constitution is already formed, and we can go no forther in distributing
the powers than the Constitution warrants.
It was objected that the President could not remove an officer unless the
Senate was in session ; but yet the emergency of the case might dentand
an instant di_mission. I should imagine that no inconvenience would result on this account ; because, on my principle, the same power which can
make a temporary appointment, can make an equal suspension : the powers are opposite to each other.
The gentleman says we ought not to blend the executive and legislative
powers further than they are blended in the Constitution.
I contend we
do not. There is no expression in the Constitution which says that the
President shall have the power of removal from office : but the contrary
is strongly implied ; for it is said that Congress may establish officers by
law, and vest the appointment, and consequently the removal, in the President alone, in the courts of law, or heads of departments.
Now, this
shows that Congress are not at liberty to make any alteration by law in
the mode of appointin_, superior officers, and consequently that they are
not at liberty to alter the manner of removal.
Mr. BOUDINOT.
This is a question, Mr. Speaker, that requires fall
consideration, and ought only to be settled on the most candid discussion.
It certainly involves the right of the Senate to a very important power.
At present, I am so impressed with the importance of the subject, that l
d_re not absolutely decide on any principle, although I am firmly persuaded we ought to retain the clause in the bill ; and, so far as it has
been examined, I agree that it is a legislatiye construction of the Constitution necessary to be settled for the direction of your officers. But if it is
a deviation from the Constitution, or in the least degree an infringement
upon the authority of the other branch of the legisl sture, I shall most decidedly be against it. But I think it will appear, on a full consideration
of this business, that we can do no otherwise than agree to this construction, in order to preserve to each department the full exercise of its powers,
and to give this house security for the proper conduct of the officers who
_re to execute the laws.
The arguments adduced are to show that the power of removal lies either
m the President and the Senate, or the President alone, except in cases
of ,emoval by impeachment.
There is nothing, I take it, in the Consti-
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tution, o_ the reason of the thing, that officers should he only removable
by impeachment.
Such a provision would be derogatory to the powers of
government, and subversive of the rights of the people. What says the
Constitution on this pointT I fear, sir, it has not been rightly comprehended. That the House of Representatives shall have the sole power of
impeachment ; that the Senate shall have the sole power to try all impeachments ; and judgment shall not extend further than to removal from office,
and disqualification to hold it in future: then comes the clause declaring, absolutely, that he shall be removed from office on impeachment for
and conviction of treason, bribery, or other high crimes or misdemeanors.
It is this clause which guards the right of the house, and enables them
to pull do_vn an improper officer, although he should be supported by all
tlle power of the executive.
This, then, is a necessary security to the
people, and one that is wisely provided in the Constitution.
But I believe
it is nowhere said that officers shall never be removed but by impeachment ;
but it says they shall be removed on impeachment.
Suppose the secreta_'y of foreign affalrs shall misbehave, and we impeach hlm ; notwithstanding the clearest proof of guilt, the Senate might only impose some trifling
punishment, and retain him in office, if it was not for thts declaration in
the Constitution.
Neither this clause nor any other goes so far as to say it shall be the
only mode of removal : therefore we may proceed to inquire what the other
is. Let us examine whether it belongs to the Senate and President.
Certainly, sir, there is nothing that gives the Senate this right in express terms;
but they are authorized tn express words to be concerned in the appointment. And does this necessarily include the power of removal_
If the
President complains to the Senate of the misconduct of an officer, and
desires their advice and consent to the removal, what are the Senate to
do? Most certainly, they will inquire if the complaint is well founded.
To do this, they must call the officer before them to answer. Who, then,
are the parties _ The supreme executive officer against his assistant; and
then the Senate are to set judges to determine whether sufficient cause of
removal exists. Does not this set the Senate over the head of the President _ But suppose they shall decide in favor of the officer ; what a situation is the President then in, surrounded by officers with whom, by his
situation, he is compelled to act, but in whom he can have no confidence,
reversing the privilege, given him by the Constitution, to prevent his having officers imposed upon him who do not meet his approbation !
But I have another more solid objection, which places the question in
a more important point of view. The Constitution has placed the Senate
as the only security and barrier between the House of B.epresentatives
and the President.
Suppose the President has desired the Senate to concur in removing an officer, and they have declined ; or suppose the House
have applied to the President and Senate to remove an officer obnoxious
to them, and they determine against the measure ; the house can have recourse to nothing but an impeachment, if they suppose the criminality of
the officer will warrant such procedure. Will the Senate, then, bc that
upright court which they ought, to appeal to on this occasion, when they
have prejudged your cause _ I conceive the Senate will be too much under the control of their former decision, to he a proper body for this house
to apply to for impartial justice.
As the Senate are the dernier ressort, and the only court of judicature
wltit:h can determine on cases of impeachment, I am for preserving them
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free and independent, both on account of the officer and this house, l
therefore conceive ttlat it was never the intention of the Constitution te
vest the power of removal iu the President and Senate; but as it must
exist somewhere, it rests on the President uhmc. I conceive this point
_as made folly to appear by the honorable member from Virginia, (Mr.
Madison ;) inasmuch as the President is the supreme executive officer of
the United States.
It was asked if ever we knew a person removed from office by reason
of sickness or ig.orance.
If there never was such a case, it is perhaps
nevertheless proper that they should be removed for those reasons, and we
shall do well to establish the principle.
Suppose your secretary of foreign affairs rendered incapable of thought
or action by a paralytic stroke. I ask whether there would be any propriety iu keeping such a person in office ; and whether the salus populi _ the
first object of republican government--does
not absolutely demand his
dismission.
Can it be expected that the President is responsible for an
officer under these circumstances, although, when he went into office, he
might have been a wise and virtuous man, and the Preside.t well inclined
to r_sk his own reputation upon the integrity and abilities of the person _.
I conceive it will be improper to leave the determination of this question to the judges. There wdl be some indelicacy in subjecti,g the executive action in this particular to a suit at law ; and there may be much
inconvenience if the President does not exercise this prerogative until it
is decided by the courts of justice.
From these considerations, the safety of the people, the security of this
house, and adherence to the spirit of the Constitution, I am disposed to
think the clause proper ; and as some doubts re._l)ecting the construction
of the Constitution have arisen, I think it also necessary; therefore I
hope it will remain.
Mr. SMITH, (of South Carolina.)
The gentleman from Virginia has
said that the power of removal is executive in its nature. I do not believe
this to be the case. I have turned over the constitutions of most of the
states, and I do not find that any of them have granted this power to the
governor. _In
some instances I find the executive magistrate suspends,
but none of them have the right to remove, officers; and I take it that the
Constitution of the United States has distributed the powers of government on the same principles which most of the state constitutions have
adopted; for it will not be contended but the state governments furnished the members of the late Convention with the skeleton of this
Constitution.
The gentlemen have observed that it would be dangerous if the President had not this power. But is there not danger in making your se.cretary of foreign affairs dependent upon the will and pleasure of the President ? Can gentlemen see the danger on one side only ? Suppose the
President averse to a just and honorable w:_r which Confess
have embarked in ; can he not countenance the secretary at war (for it is in contemplation to establish such an officer) in the waste of public stores, attd
misapplication of the supplies ? Nay, cannot he dragoon your officer into
a compliance with his designs by threatening him with a removal, by
which his reputation and property would he destroyed ? If the officer
was established on a better tenure, he would dare to he honest ; he would
know himself invulnerable in his integrity, and defy the shafts of malaya-
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lence, though aimed with Machiavellian policy. He would he a barrier to
your executive ot_cer, and save the state from ruin.
But, Mr. Chairman, the argument does not turn upon the expediency of
the measure.
The great question is with respect to its consututionahty;
and as yet I have heard no argument advanced suffcieutly cogent to
prove to my mind that the Constttution warrants such a dL-position of the
power of removal; and until I am convinced that it ib both expedient and
constttutional, 1 cannot agree to it.
Mr. GERRY.
Some gentlemen consider this as a questiol_ of policy ;
but to me it appears a question of constitutionality, and I presume it will
be determined on that point alone. The best arguments I have heard
urged on this occasi,m came from the honorable gelltleman from Virgi,ia,
(Mr. Madison.)
He says, the Constitution has vested the executive power in the President ; and that he has a right to exercise it under the qualificat_o,s thereto made.
He lays it down as a maxim, that the Constitution, vesting in the President the executive power, naturally vests him
with the power of appointment and removal. Now, I would he glad to
know from tttat gentleman, by what means we are to decide this question.
Is his maxim supported by precedent drawn from the practice of the individual states?
The direct contrary Is established.
In many cases, the
executives are not, in particular, vested with the power of appointment;
nor do they exercise that power by virtue of their office. It will be found
that other branches of the government make appointments.
How, then,
can gentlemen assert that the powers of appointment and removal are incident ,.o the executive department of the government ? To me it appears
at best but problematical.
Ne,ther is it clear to me that the power that
appoints naturally possesses the power of removal. As we have no certainty on either of these points, I th,nk we must consider it, as established
by the Constitution.
It has been argued that, if the power of removal vests in the President
alone, it annuls or renders nugatory the clause in the Constitution which
directs the concurrence of the Senate in the case of appointment : it behoves us not to adopt principles subversive of those estabhshed by the
Constitution.
It has been frequently asserted, ca former occasions, that
the Senate is a permanent body, a,,d was so constructed in order to give
durability to public measures. If they are not absolutely permanent, they
are formed on a renovating principle which gives them a sal,tary stability.
This is not the case either with the President or House of Representatives ; nor is the jlldiciary equally lasting, because the officers are subject
to natural dissolution.
It appears to me that a permanency was expected
in the magistracy; and therefore the Senate were combined in the appointment to office. But if the President alone has the power of removal,
it is in h,s power at any time to destroy all that has been done. It appears to me that such a principle would be destructive of the intention of
the Constitntion expressed by giving the power of appointment to the
Senate.
It also subverts the clause which _ives the Senate the sole power of trying impeachments;
because the President may remove the off
cer, in order to screen him from the effects of their judgment ou an impeachment.
Why should we construe any part of the Constitution in
such a manner as to destroy its essential principles, when a more consonant construction can be obtained ?
It appears very clear to me that, however this power may be dietrih,l*f_l
by the Constitution, the House of Representatives have nothing to do with
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it. Why, then, should we interfere in the business ? Are we afraid the P_eeident and Senate are not sufficiently informed to know their respective
duties_. Our interposition argues that they want judgment, and are not
able to adjust their powers without the wisdom of this house to assist
them. To say the least on this point, it must be deemed indelicate for us
m intermeddle with them. If the fact is, as we seem to suspect, that they
do not understand the Constitution, let it go before the proper tribunal ;
the judges are the constitutional umpires on such questions.
Why, let
me ask, gentlemen, shall we commit an infraction of the Constitution, for
fear the Senate or President should not comply with its directions_
It has beam said, by my colleague, that these officers are the creatures
of the law ; but it seems as if we were not content with that,-- we are
making them the mere creatures of the President.
They dare not exer.
cise the privilege of their creation, if the President shall order them to
forbear. Because he holds their thread of life, his power will be sovereign over them, and will soon swallow up the small security we have in
the Senate's concurrence to the appointment, and we shall shortly need
no other than the authority of the supreme executive officer to nominate.
appoint, continue, or remove.
Mr. AMES.
When this question was agitated at a former period, I
took no part in the debate. I believe it was then proposed without any
idea or intention of drawing on a lengthy discussion, and to me it appeared to be well understood and settled by the house ; but since it has
been reiterated and contested again, I feel it my bounden duty to deliver
the reasons for voting in the manner ] then did and shall do now. Mr.
Chairman, I look upon every question which touches the Constitutiml as
serious and important, and therefore worthy of the fullest discussion and
the most solemn decision.
I believe, on the present occasion, we may
come to something near certainty, by attending to the leading principles
of the Constitution.
In order that the good purposes of a federal government should be answered, it was necessary to delegate considerable
powers; and the principle upon wldcb the grant was made intended to
give sufficient power to do all possible good, but to restrain the rulers
from doing mischief.
The Constitution places all executive Power in the hands of the President; and could he personally execute all the laws, there would be no
occasion for establishing auxiliaries ; bu/ the circum_ribed powers of human nature in one man demand the aid of others.
When the objects
are widely stretched out, or greatly diversified, meandering through such
an extent of territory as what the United States possess, a minister cannot
see with his own eyes every transaction, or feel with his hands the miauti_ that pass through his department : he must therefore have assistants.
But in order that he may be re.,_onsible to his country, he must have a
choice in selecting his assistants, a control over them, with power to remove them when he finds the qualifications which induced their appointment cease to exist. There are officers under the Constitution who hold
their office by a different tenure : your judges are appointed during good
behavior; and from the delicacy and peculiar nature of their trust, it is
right it should be so, in order that they may be independent and impartial
;n admlnistm'ing justice between the government and its citizens.
But
the removability of the one class, or immovability of the other, is founded
_,li t}le s,_m_ principle_the
security, of the people against the abuse of
[_,_er.
D_o- a_) _entleman imsgsne that an officer is entitled 'o his

_

'

P_.sident's

Power of Removal-

AMES.

[June 16_

office a_ to an estate _ Or does the legislatnre establish them for the conv,uienc6 of an individual ? For my part, I conceive it intended to carry
into effect the purposes for which the Constitution was intended.
The executive powers are delegated to the Presidem, with a view to
have a responsible officer to superintend, control, inspect, and cheek,
the officers necessarily employed in administering the laws. Tile only
bond between him and those he employs is the confidence he has in their
integrity and talents. When that confidence ceases, the principal ought
to have the power to remove those whom he can no longer trust with safety.
If an officer shall be guilty of neglect or infidelity, there can be no doubt but
he ought to be removed ; yet there may be numerous causes for removal
which do not amount to a crime.
He may propose to do a misch,ef, but
I beheve the mere intention would not he cause of impeachment • he may
lose the confidence of the people upon suspicion, in which case it would
be improper to retain him in service ; he ought to be removed at any time,
when, instead of doing the greatest possible good, he is likely to do an
injury, to the public interest, by l_eiug combined iu the administration.
I presume gentlemen will generally admit that officers ought to be removed when they become obnoxious ; but the question is, How shall this
power be exercised T It will not, I apprehend, be contended that all officers hold their offices during goc_l behavior.
If this is the ca_, it is a
most singular g overnment . I believe
there is not another in the . universe
.
.
that bears the ]east semblance to it m this particular : such a prmclple, I
take it, is contrary to the nature of things.
But the manner how to remove is the question.
If the officer misbehaves, he can be removed by impeachment.
But, in this case, is impeachment the only mode of removal _ It would be. found very inconvenient to
have a man continued in office after being impeached, and when all confidence in him was suspended or lost. Would not the end ofimpeaehment
be defeated by this means?
If Mr. Hastings, who was mentioned by the
gentleman from Virginia, (Mr. Vining,) preserved his command in India,
could he not defeat the impeachment now pending in Great Britain ? ]f
that doctrine obtains in America, we shall find impeachments come too
late ; while we are prepari_Ig the process, the mischief will be perpelrated,
and the offender escape.
! apprehend it will be as frequently necessary to
prevent crimes as to punish them ; and it may often happen that the only
prevention is by removal. The superintending power possessed by the
President will perhaps enable him to discover a base intention before it is
ripe for execution.
]t may happen that the treasurer may be disposed to
betrsy the public chest to the enemy, and so injure the government beyond
the possibility of reparation. Should the President be restrained from removing so dangerous an officer until the slow formality of an impeachment
was complied with, when the nature of the case rendered the application
cf a sudden and decisive remedy indispensable
But it will, I say, he admitted that an officer may be removed : the question then is, by whom ? Some gentlemen say, by the President alone;
and others, by the President, by and with the advice of the Senate.
By
the advocates of the latter mode it is alleged that the Constitution is in the
way of the power of removal being by the President alone. If this is
absolutely the case, there is an end to all further inquiry. But before we
suffer this to be considered an insuperable impediment, we ought to be
clear that the Constitution prohibits him the exercise of what, on a firs/
view, appears to he a power incident to the executive branch of tbe
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erument. The gentleman from Virginia (Mr. Madison) has made so man}
observations to evince the constitutmnality of the clause, that it is un
necessary to go over the ground again. I shall therefore confine myself tc
answer only some remarks made by the gentleman from South Car,alma
(Mr. Smith.) The powers of the President are defined in the Constitution ; but it is said that he is not expressly authorized to remove from
oflice_ If the Constitution is silent also with respect to the Senate, the argument may be retorted. If this silence proves that the power cannot be
exercised by the President, it certainly proves that it cannot be exercised
by the President, by and with the advice and consent of the Senate. The
power of removal is incide_t to government; but, not being distributed
by the Constitution, it will come before the legislature, and, like every
other omitted case, must be supplied by law.
Gentlemen have s-lid, when the question was formerly before us, that all
powers not intended to be given up to the general government were retained.
[ beg gentlem_u, when they undertake to argue from implication,
to be consistent, and admit the force of other arguments drawn from the
same source.
It is a leading principle in every free government _ it is a
prominent feature iu this--that
the legislative and executive powers
should be kept distinct; yet the attempt to blend the executive and legislative departments, in exercising the power of removal, is such a maxirr
as ought not to be carried into practice on arguments grounded on implication.
And the gentleman from Virginia's (Mr. White's) reasoning is
wholly drawn from implication.
He supp_ses, a_ the Constitution qualifies
the President's power of appointing to office, by subjecting his nomination
to the concurrence of the Senate, that the qualification follows of course
in the removal,
If this is to be considered as a question undecided by the Constitution,
and submitted on the fi_oting of expediency, it will be well to consider
where the power can be most usefully deposited, for the security and benefit of the people.
It has been said by the gentleman on the other side
of the house, (Mr. Smith,) that there is an impropriety in allowing the
exercise of this power ; that it is a dangerous authority, and much evil may
result to the liberty and property of the officer who may be turned out of
business without a moment's warning. I take it, the question is not
whether such power shall be given or retained ; because it is admitted, on
all hands, that the officer may be removed; so that it is no grant of
power _it raises no new danger. If we strike out the clause, we do not
keep the power, nor prevent the exer.cise of it; so the gentleman will derive none of the security he contemplates by agreeing to the motion for
striking out. It will be found that the nature of the busi,ess requires it
to be conducted by the head of the executive; and I believe it wdl be
fouqd, even there, that more injury will arise from not removing improper
officers, than from displacing good ones. I believe experience has convinced us that it is an irksome business; and officers are more frequently
continued in one place alter they become unfit to perform the duties,
than turned out while their talents and integrity are useful.
But advantages may result from keepin_ the power of removal, in terrorem, over the
heads of the officers ; they will be stimulated to do their duty to the satisfaction of the principal, who is to be re.,q_onsible for the whole executive
department.
The gentleman has suppo_d there will be great difficulty in getting
officers of abilities to engage in the service of their country upon such
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terms. There has never yet been any scarcity of proper officers in any
department of the government of the United States ; even during the war,
when men risked their lives and property by engaging in such service,
there were candidates enough.
But why should we connect the Senate in the removal_ Their attention is taken up with other important business, and they have no constitutional authority to watch the conduct of the executive officer_, and
therefore cannot use such authority with advantage. If the President is
inclined to shelter himself behind the Senate, with respect to having continued an improper person in office, we lose the responsibility which is
our greatest security : the blame, amongst so many, will be lost. Another
reason occurs to me against blending these powers.
An officer who
superintends the public revenue wdl naturally acquire a great influence.
If he obtains support in the Senate, upon an attempt of the President to
remove him, it will be out of the power of the house, when applied to by
the first magistrate, to impeach him with success ; for the very means of
proving charges of malconduct against him will be under the power of
the officer : all the papers necessary to convict him may be withheld while
the person continues in his office. Protection may be rendered for protectton ; and, as this officer has such extensive influence, it may be exerted
to procure the re_lection of his friends. These circumstances, in addition to those stated by the gentleman from New Jersey, (Mr. Boudinot,)
must clearly evince to every gentleman the impropriety of connecting the
Senate with the President, in removin_ from office.
I do not say these things will take effect now ; and if the question only
related to what might take place in a few years, I should not be uneasy on
this point, because I am sensible the gentlemen who form the present
Senate are above corruption; but in future ages, (and I hope this government may be perpetuated to the end of time,)such things may take
place, and it is our duty to provide against evils which may be foreseen, but
if now neglected, will be irremediable.
I beg to observe, further, that there are three opimons entertained by
gentlemen on this subject. One is, that the power of removal is prohibited by the Constitution ; the next is, that it requires it by the President ;
and the other is, that the Constitution is totally silent. It therefore appears to me proper for the house to declare what is their sense of the
Constitution.
If we declare justly on this point, it will serve for a rule
of conduct to the executive magistrate : if we declare improperly, the judiciary will revise our decision ; so that, at all events, I think we ought to
make the declaration.
Mr. LIVERMORE.
I am for striking out this clause, Mr. Chairman,
upon the principles of the Constitution, from which we are not at liberty
to deviate.
The honorable gentleman from Massachusetts (Mr. Sedgwick) calls the minister of foreign affairs the creature of the law, and that
very properly ; because the law establishes the office, and has the power
of creating him in what shape the legislature pleases.
This being the
case, we have a right to create the office under such limitations and restrictions as we think proper, provided we can obtain the consent of the
Senate ; but it is very improper to draw, as a conclusion from having the
power of giving birth to a creature, that we should therefore bring forth a
monster, merely to show we had such power. I call that creature a monster that has not the proper limbs and features of its species.
I think the
creature we are forming is unnatural in its proportions
it has been often
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said that tue Constitution declares the President, by and with the advie._
and consent of the Senate, shall appoint this officer. Th,s, to be sure
is very true, and so is the conclusio, which an honorable gentleman from
Virginia (Mr. White) drew from ,t--that
an officer must be discharged
in the way he was appointed.
I believe, Mr. Chairman, this question depends upon a just construction
of a short clause m the Constitut,on -- " The Preside,,t shall have power,
by and with the advice and conse,,t of the Senate, to appoint ambassadors,
other pubhc ministers, and consuls, judges of tile Supreme Court, and all
other officers of the United States."
Here is no difference with respect
to the power of the President to m_ke treaties and appoint officers, only it
requires in the one case a larger majority to concur than in the other. I
will not, by any means, suppose that gentlemen mean, when they argue in
favor of rentoval by the President alone, to contemplate ti_e extension of
the power to the repeal of treaties; bec.,use, if they do, there will be
little occasion for us to sit here. But, let me ask these gentlemen m as
there is no real or imaginary disti_Jctiou between the appointment of ambassadors and ministers, or secretaries of foreign affairs--whether
they
mean that the President should have the power of recalling or discarding
ambassadors and military officers,-- for the words in the Constitution
are, " all other officers,"w as well as he can remove your secretary of
foreign affairs. To be sure, they cannot extend it to the judges, because
they are secured under a subsequent article, which declares they shah hold
their offices during good behavior; they have an inheritance which they
cannot be divested of but on conviction of some crime. But I presume
gentlemen mean to apply it to all those who have not an inheritance in
their offices. In this case, it takes the whole power of the President
and Senate to create an officer; but half the power can uncreate him.
Surely, a law passed by the whole legislature cannot be repe'.ded by one
branch of it ; so, I conceive, in the case of appointments, it requires the
same force to supersede an officer as to put him in office.
I acknowledge that the clause relative to impeachment is for the benefit
of the people. It is intended to enable their representatives to bring a
bad officer to justice, who is screened by the President.
But I do not
conceive, with the honorable gentleman from South Carolina, (Mr. Smith,)
that it, by any means, excludes the usual ways of superseding officers. It
is said, in the Constitution, that the house sh_l have the power of choosing their own officers. We have chosen a clerk, and, I am satisfied, a
very capable one; but will any gentleman contend that we may not discharge him, and choose another, and another, as often as we see cause ?
And so it is in every other instance-where they have power to make,
they have likewise the power to unmake. It will be said, by gentlemen,
that the power to make does not imply the power of unmaking ; but I
believe they will find very few exceptions i, the United States.
Were I to speak of the expediency, every one of my observations would
be against it. When an important and confidential trust is placed in s
man, it is worse than death to him to be displaced without cause; his
reputation depends upon the single will of the President, who may ruin
him on bare suspicion.
Nay, a new President may turn him out on mere
caprice, or in order to make room for a f,vorite.
This oontradict_s all my
notions of propriety; every thin_ of this sort should be d¢,ne with due
aeiiberation;
every person ought to have a hearin_ beS_re they are
punished.
It is on these considerations that I wish the general principle
laid down by the gentleman from Virginia (.Mr. White) may be adhered °o.
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I will add one word more, and I have done. This seems, Mr. Chairman, altogether to be aimed at the Senate.
What have they done to
chagrin us ? or why should we attempt to abridge their powers, because
we cart reach them by our regu[:_tions m the shape of a bill ? I think we
had better let it alone. I f the Constitution has given them this power, they
will reject this partof the bill, and they wdl exercise that one privilege
judtci_)usly however they may the power of removal. If the Constitution
has not given it to them, it has not.vested it auy where else; consequently, this house would have no right to confer it.
Mr. HAKTLEY.
I apprel_end, Mr. Chairman, that this officer cannot be considered as appointed during good behavior, even in point of
policy; but with respect to the constitutionality, I am pretty confident he
cannot be viewed in that light• The Constitution declares tile tenure of
the officers it recognizes, and says ol,e class of them shall hold their
offices during good behavior ; they are the judges of your Supreme and
other courts; but as to any other officer being established on this firm
tenure, the Constitution is silent• It, then, necessarily follows that we
must consider every other according to its nature, and regulate it in a corresponding manner. The business of the secretary of foreign affairs is of
an executive nature, and must consequently be attached to the executive"
department.
I think the gentleman from South Carolina goes too far, in saying that
the clause respecting impeachments implies that there is no other mode of
removing an officer. I think it does not follow that, because one mode
is pointed out by the Constitution, there is no other, especially if that provision is intended for nothing more than a punishment for a crime. The
4th section of the 2d article says that all civil officers shah be removed
on conviction of certain crhnes. But it cannot be the intention of the
Constitution to prevent, by this, a removal in any other way. Such a
principle, if once admitted, would be attended with very inconvenient and
mischievous consequences.
The gentleman further contends that every man has a property in his
office, and ought not to be removed but for criminal conduct ; he ought
not to be removed for inability.
I hope this doctrine will never be admitted in this country.
A man, when in office, ought to have abilities to
discharge the duties of it. If he is discovered to be unfit, he ought to be
immediately removed ; but not on principles like what that gentleman contends for. If he has an estate in his office, his right must be purchased,
and a practice like what obtains in England will be adopted here. We
shall be unable to dismiss an officer, without allowing him a pension for
the interest he is deprived of. Such doctrine may suit a nation which is
strong in proportion to the number of dependants upon the crown, but
will be very pernicious in a republic like ours. When we have established
an office, let the provision for the support of the officer be equal to compensate his services ; but never let it be said that he has an estate in his
office whan he is found unfit to perform his duties.
If offices are to be
held during _ood behavior, it is easy to foresee that we shall have as many
factious as heads of departments.
The consequence would be, corruption in one of the great departments of government ; and if the balance is
once destroyed, the Constitution must fall amidst the ruins.
From this
xiew of the _ubject, I have no difficulty to declare that the secretary of
foreign affairs is an officer during pleasure, and not during good behavior
as contended for.
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One gentleman (Mr. White) holds the same principles, but differs with
respoct to the power which ought to exercise the privilege of removal. On
this point we are reduced to a matter of construction ; but it is of high
importance to the United States that a construction should be rightly
made. But gentlemen say it is inconsistent with the Constitution to make
this declaration ; that, as the Constitution is silent, we ought not to be too
explicit.
The Constitution has expressly pointed out several matters
which we can do, and some which we cannot; but in other matters it
is silent, and leaves them to the discretion of the legislature.
If this is
not the case, why was the last clause of the 8th section of the 1st article
inserted ? It gives power to Congress to make all laws necessary and
proper to carry the governmen_ into effect.
I look upon it that the legislature have, therefore, a right to exercise
their discretion on such questions; and, however attentively gentlemen
may have examined the Constitution on this point, I trust they have discovered no clause which t_)rbids this house interfering in business necessary and proper to carry the govermnent into effect.
The Constitution grants expressly to the President the power of filling
all vacancies during the recess of the Senate. This is a temporary power,
like that of removal, and liable to very few of the objections which have
been made. When th_ President has removed an officer, another must
be appointed ; but this cannot be done without the advice and consent of
the Senate. Where, then, is the danger of the system of favoritism ?
The President, notwithstanding the supposed depravity of mankind, will
hardly remove a worthy officer to make way for a person whom the Senate
may reject. Another reason why the power of removal should be.lodged with
the President, rather than with the Senate, arises from their connection
with the people. The President is the representative of the people ; in a
near and equal manner, he is the guardian of his country. The Senate are the representatives of the State legislatures; but they are very
unequal in that representation: each state sends two members to that
house, although their proportions are as ten to one. Hence arises a degree of insecurity to an impartial administration; but if they possessed
every advantage of equality, they cannot be the proper body to inspect
into the behavior of officers, because they have no constitutional powers
for this purpose. It does not always imply criminality to be removed from
office, because it may be proper to remove for other causes ; neither do I
see any danger which can result from the exercise of this power by the
President, because the Senate is to be consulted in the appointment which
is afterwards to take place. Under these circumstances, I repeat it, that
I have no doubt, in my own mind, that this office is during pleasure ; and
that the power of removal, which is a mere temporary one, ought to
be in the President, whose powers, taken together, are not very numerous, and the success of this government depends upon their being unimpaired.
Mr. LAWP_ENCE.
It has been objected against this clause, that the
granting of this power is unconstitutional.
It was also objected, if it is
not unconstitutional, it is unnecessary ; that the Constitution must contain,
in itself, the power of removal, and have given it to some body, or person,
o| the government, to be exercised; that, therefore, the law could make
no disposition of it, snd the attempt to grant it was unconstitutional : or
the law is unnecessary ; _ for, if the power is granted in the way the clause
supp_,ses, the legislature can neither add to nor diminish the power by
making the declaration.
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With respect to the onconsthutlonalhy of the measure, I observe, that,
if"it is so, the Constitution must have given the power expressly to some
person or body other than the President ; otherwise, it cannot be said with
certainty that it is unconstitutional in us to declare that he shall have the
power of removal. I believe it is not contended that the Constitution expressly gives this power to any other person ; but it is contended that the
objection is collected from the nature of the body which has the appointment, and the particular clause in the Constitution which declares, that all
officers shall be removed oil conviction.
It wdl be necessary to examine
the expressions of that clause ; but I believe it will be found not to cornprebend the case we have under cousideration.
I supp-se the Con_itution
contemplates somewhere the power of removal for other causes besides
those expressed as causes of impeachment.
I t_ke it that the clause in
the Constltutiou respecting impeachments is making a provision'for removal against the will of the President; because the house can carry the
offender before a tribuaal which shall remove him, notwhhstandmg the
desire of the chief magistrate to keep him in office. If this is not to be
the construction, then a particular clause in the Constitution will be nugatory. The Constitution declares that the judges shall hold their offices
during good behavior. This implies that other officers shall hold their
offices during a limited time, or according to the will of some persons ;
because, if all persons are to hold their offices during good behavior, and
to be removed only by impeachment, then this particular declaration in favor of the judges will be useless. We are told that an officer must misbehave before he can be removed. This is true with respect to those officers
who hold their commissions during good behavior ; but it cannot be true
of those who are appointed during pleasure: they may be removed for
incapacity, or if their want of integrity is suspected ; but the question is,
to find where this power of removal resides.
It has been argued that we are to find this in the construction arising
from the nature of the authority which appoints. Here I would meet the
gentleman, if it was necessary to rest it entirely on that ground
Let me
ask the gentleman, who appoints? The Constitution gives an advisory
power to the Senate ; but it is considered that the President makes the appointment.
The appointment and responsibility are actually his; for it is
expressly declared that he shall nominate and appoint, though their advice
is required to be taken. If, from the nature of the appointment, we are to
collect the authorit) of removal, the,i [ say the latter power is lodged in
the President ; because, by the Constitution, he has the power of appointment: instaz_tly as the Senate have advised the appointment, the act is
required to be executed by the President. The language is explicit : "He
shall nominate, and, by and with the advice and consent of lhe Senate, appoint;"
so that, if the gentleman's general principle, that the power
appointing shall remove also, is true, it follows that the removal shall be
by the President.
It has been stated, as an objection, that we should extend the powers of
the President, if we give him the power of removal ; and we are not to
construe the Constitution in such way as to enlarge the executive power to
the injury of any other ; that, as he is limited in the power of appointment
by the control of the Senate, he ought to be equally limited in the removal.
If there is any weight in this argument, it implies as forcibly against
vesting the power conjointly in the President and Senate ; because, if we
are not to extend the powers of the executive beyond the express detail of
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duties found in the Constitution, neither are we at liberty to extend the
duties of the Senate beyond those precise points fixed ill the same instrument • of course, if we cannot say the President alone shall remove, we
cannot say the President and Senate may exercise such power.
It is admitted that the Constitution is silent on this subject; but it is
also silent with respect to the appointments it has vested in the legislature.
The Constitution declares that Congress may by law vest the appointment
of such inferior officers as they think proper in the President alone, in 'the
courts of law, or heads of departments ; yet says nothing with respect to
the removal. Now, let us suppose the legislature to have vested the power of appointment in the President in cases of inferior offices ; can the
intention of the Constitotion in this, (contemplating this mode of appointmeat for the sake of convenience,) be ever carried into effect if we say
nothing respecting the removal ? What would be the consequence if the
legislature should not make the declaration _ Could it be supposed that
he would not have the authority to dismiss the officer he has so appointed _.
To be sure he could. Then, of course, in those cases in which the Constitution has g,ven the appointment to the President, he must have the
power of removal, for the sake of consistency ; for no person will say that,
if the President should appoint an inferior officer, he should not have the
power to remove him when he thought proper, if no particular limitation
was determined by the law. Thus stands the matter with respect to the
Constitution.
There is no express prohibiti_m of the power, nor positive
grant. If, then, we collect the power by inference from the Constituticat,
we shall find it pointed strongly in favor of the President, much more so
than in favor of the Senate aombined with him.
This is a case omitted, or it is not ; if it is omitted, and the power is
nece._sary and essential to the government, and to the great interests of the
United States, who are to make the provision and supply the defect _ Certainly the legi._lature is the proper body. It is declared they shall establish ofrices by law. The establishment of an office implies every thing rehttileto
its formation, constitution, and termination ; consequently, the Congress are
authorized to declare their judgment ou each of the._epoints. Bat if the or.
guments of the gentleman from South Carolina (Mr. Smith) prevail, that, as
the Constitution has not meditated the removal of an officer m any other way
than by impeachment, it wmdd he an assumption in Congre_to vest the President, courts of law, or heads of department._, with power to dismiss their officers in any other manner :_ would a regulation of this kind be effectual to
carry into effect the great objects of the Constitution ? I contend it would
not. Therefore, the principle which oppo._ the carrying of the Constitution into effect, must be rejected as danzerolm and incompatible with the
general welfare. Hence all those suppositions, that, because the Constitution is silent, the legislature must not supply the defect, are to he treated
as chimeras and illusory inferences.
I believe it is possible that the Constitution may be misconstrued by the
legislature ; but will any gentleman contend that it is more probable ihet
the Senate, one branch only of the legi._lature, should make a more upright decision on any point than the whole ie_isl ature, _ especially on a point
in which they are supposed by some eentlemen to he .-o immediately interested, even edmittin_ that honorable body to have nmre wisdom and more
integrity than this house _ Such an inference can hardly be admitted.
ButI believe it seldom or never w_ so contended, that there was more wis.
dora or security in a part than in the whole.
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But sopposing the power to vest in the Senate, is it more safe in their
hands than where we contend ,t should be _ Would it be more satisfactory
to our constituents for us to make such a declaration in their favor 7 I
believe not.
With respect to this and every case omitted, but which can be collected
from the other provisions made in the Constitution, the people look up to
the legislature, the concurrent opinion of the two branches, for their construction ; they conceive those cases proper subjects for legislative wisdom ;
they naturally suppose, where provisions are to be made, they ought to
spring from this source, and this source alone.
From a view of these circumstances,
we may be induced to meet the
question in force. Shall we now venture to supply the defect_
For my
part, I have no hesitation.
We should supply the defect; we should
place the power of removal in the great executive officer of the government.
]n the Constitution, the heads of departments are considered as the
mere assistants of the President in the performance of his executive duties. He has the superintendence, the centre}, and the inspection, of their
conduct; he has an intimate connection witb them; they must receive from
him his orders and directions ; they must answer his inquiries in writing,
when he requires it. Sh_dl the person having these superior powers to
govern-- with such advantages of discovering and defeating the base intentions of his officers, their delinquencies, their defective abilities, or their
negligence _ be restrained from applying these advamages to the most useful, nay, in some cases, the only useful purpose which can be answered
by them ?
It appears to me that the power can be safely lodged here. But it ham
been said by some gentlemen, that if it is lodged here it will be subject to
abuse ; that there may be a change of officers, and a complete revolution
throughout the whole executive department, upon the electioI_ of every
new President.
I admit that this may be the case, and centered that it
should be the case if the President thinks it necessary.
I contend that
every President should have those men about him i, whom he can place
the most confidence, provided the Senate approve his choice.
But we are
not from hence to infer that changes will be made in a wanton manner,
and from capricious motives; because the Presidents are checked and
guarded in a very safe manner with respect to the appointmel_t of their
successors; from all which it may be. fairly presumed 1hat changes will
be made on principles of policy and propriety o,ly.
Will the man chosen by three millions of his feUow-citizens, be such a
wretch as to abuse them in a wanton manner _ For my part I should think,
with the geademan from Virginia, (Mr. Madison,) that a President, thus
selected s,_d honored bv his c_mntry, is entitled to my confidence; and I
see no reason why we should suppose he is more inclined to do harm than
goqd. Elected as he is, I trust we are secure. I do not draw these observations from the safety I conceive under the present administration, or
because nut chief magistrate is possessed of irradiated virtues, whose lustre brightens this weslern hemisphere, and incites the admiration of the
world ! But I calculate upon what our mode of election is likely to bring
forward, and the security which the Constitution aft.orals. If the President
ab_lses his tr,,st, will he escape the popular censure when the period which
terminates his elevation arrives_ And would he nat he liable to impeachment tbr displacing a worthy and able man who enjoyed the confidence of
the people ?
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We ought not to consider one side alone ; we should consider the 0en
efit of such an arrangement,as well as the difficulties. We should also
conssderthe difficulties arising fromthe exercise of the power of removing
by the Senate. It was well observed by an honorable gentleman (._lr
Sedgwick) on this point, that the Senate must continue in session the
whole year, or be hastily assembled from the extremes and all parts of the
continent, whenever the President thinks a removal necessary. Suppose
an ambassador, or minister plenipotentiary,negotiating or intriguing con.
trary to his instructions, and to the injuryof the United States; beforethe
Senate can be assembled to accede to his recall, the interest of his country
may be betrayed, and the evil irrevocably perpetrated. A great number
of such instances could be enumerated; but I will not take up the time
of the committee ; gentlemenm_,ysuggest them to their ow,l minds ; and I
imagine they will be sufficient to convince them that, with respectto the
expediency, the power of removal ought not to be in the Senate.
I take it, Mr. Chairman, that it is proper for the legisl_ltureto speak
their sense upon those points on which the Constitntion is silent. I bel,eve the judges will never decide that we are guilty of a breach of the
Constitution, by declaring a legislative opinion in cases where the Constitution is silent. If the laws shall be in violation of any part of the Constitution, the judges will not hesitate to decide against them. Where the
power is incident to the government, and the Constitution is silent, it can
he no impediment to a legislative grant. I hold it necessary, in such
cases, to make provision. In the ca_e of removal, the Constitution is silent. The wisdom of the legislature should thereforedeclare in what place
the power resides.
Mr. JACKSON. As a constitutional question, it is of great moment,
and worthyof full discussion. I am, sir, a friend to the full exercise of
all the powers of government, and deeply smpressed with the necessity
there exists of having an energetic executive. But_ friend as I am to the
efficient government,I value the liberties of my fellow-citizens beyond every other consideration; and where I find them endangered,I am willing
to forego every other blessing to secure them. I hold it as good a maxim
as it is an old on0--of two evils to choose the least.
It has been mentioned, that in all governments the executive magistrate
had the power of dismissinEofficers under him. This may hold good in
Europe, where monarchs claim their powersjure divino ; but it never can
be admitted in America, under a Constitution delegating enumeratedpowers. It requires more than a mere ipse dixit to demonstrate that any power is in its nature executive, and consequently given to the President of
the United States by the pre._entConstitution. But if this power is incident to the executive branchof government, it does not follow that it vests
in the President alone ; because he alone does not possess all executive
powers. The Constitution ha._lodged the power of forming treaties, and
all executive business, I presume, connected therewith, in the President;
but it is qualified by and with the advice and consent of the Senate_ provided two thirds of the Senate agree therein. The same has taken place
with respect to appointing officers. From this I infer that those arguments
are done away which the gentleman from Virginia (Mr. Madison) used, to
prove that it was contraryto the principles of the Constitution that we
should blend the executive and legislative powers in the same body. It
may be wrong that the Ereat powers of government should be blended in
this manner, but we cannot separate them: the error is adopted in the.
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Constitution, and can only be eradicated by weeding it out of that instrument. It may therefore be a proper subject for amendment, when we come
to consider that business again.
It has been observed, that the President ought to have this power to remove a man when he becomes obnoxious to the people, or disagreeable to
himself. Are we, then, to have all the officers the mere creatures of the
President _ This thirst of power will introduce a treasury bench into the
house, and we shall have ministers obtrude upon us to govern and direct
the measures of the legislature, and to support the influence of their master ; and shall we establish a different influence between the people and the
President ? I suppose these circumstances must take place, because they
have taken place in other countries.
The executive power falls to the
ground in England, if it cannot be supported by the Parliament ; therefore
a high game of corruption is played, and a majority secured to the ministry by the i,troduction of placemen and pensioners.
Tile gentlemen have brought forward arguments drawn from possibility.
It is said that our secretary of foreign affairs may become unfit for his office
by a fit of lunacy, and therefore a silent remedy should be applied. It is true
such a case may happen ; but it may also happen in cases where there is
no power of removing.
Suppose the President should be taken with a fit
of lunacy ; would it be possible by such argumenLs to remove him ? I apprehend he must remain in office during his four years. Suppose the Senate should be seized with a fit of hmacy, and it was to extend to the House
of Representatives;
what could the people do but endure this mad Congrass till the term of their election expired ? We have seen a king of
England in an absolute fit of hmacy, which produced an interregnum in
the government.
The same may happen here with respect to our President ; and although it is improbable that the majority of both houses of
Congress may be in that situation, yet it is by no means impossible.
But
gentlemen have brought forward another argnmeut, with respect to the
judges.
It is said they are to hold their offices during good behavior.
I
agree that ought to be the case. But is not a judge liable to the act of
God, as well as any other ot_cer of government _. However great his legal
knowledge, his judgment and integrity, it may be taken from him at a
stroke, and he rendered the most unfit of all men to fill such an important
office. But can you remove him ? Not for this cause : it is impossible ;
because madness is no treason, crime, or misdemeanor.
If he does not
choose to resign, like Lord Mansfield he may continue in office for
ninety or one hundred years; for so long have some men retained their
faculties.
But let me ask gentlemen if it is possible to place their officers in such
a situation _ to deprive them of their independency and firmness : for I apprehend it is not intended to stop with the secretary of foreign affairs. Let
it be remembered that the Constitution gives the President the command
of the military. If you give him complete power over the man with the
strong box, he will have the liberty of America under his thumb.
It is
easy to see the evil which may result. If he wants to establish an arbitrary authority, and finds the secretary of finance not inclined to second
his endeavors, he ha- nothing more to do than to remove him, and get one
appointed of principles more congenial with his own. Then says he, "I
have got the army ; let me have but the money, and I will establish my
throne upon the ruins of your visionary republic."
Let no gentleman say
l am contemplating
imaginary dangers _ the mere chimeras of a heated
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brain. Behold the baneful influence of the royal prerogative.
All officerm
till lately held the,r commissions daring the pleasure of the crown.
At this moment, see the king of Sweden aiming at arbitrary power,
shutting the doors of his senate, and compelling, by the force of arms, his
shuddering councillors to acquiesce in his despotic mandates. I agree that
this is the hour in which we ought to establish our government ; but it is
an hour in which we should be wary and cautious, especially in what respects the executive magistrate.
With him every power may be safely
lodged.
Black, indeed, is the heart of that man who even suspects him
to be capable of abusing them. But alas ! he cannot be with us forever :
he is liable to the vicissitudes oflife; he is but mortal ; and though I c_mtemplate it with great regret, yet I know the period must come which will
separate him from his country ; and can we know the virtues or vices of
his successor in a very few years_
May not a man with a Pandora's box
in his breast come into power, and give us sensible cause to lament our
present confidence and want of foresight ?
A gentleman has declared that, as the Constitution has given the power
04"appointment, it has consequently given the power of removal. I agree
with him in all that the Constitution expressly grants, but I must differ in
the constructive reasoning.
It was said by the advocates of this Constitution, that the powers not given up in that instrument were reserved to the
people. Under this impression, it has been proposed, as a favorite amendment to the "Constitution, that it should be declared that all powers not
expressly given should be retained. As to what gentlemen have said of its
giving satisfaction to the people, I deny it. They never can be pleased
that we should give new and extraordinary powers to the executive.
We
must confine ourselves to the powers described in the Constitutiosl ; and
the moment we pass it, we take an arbitrary stride toward a despotic govertlment.
The gentleman from New York (Mr. Lawrence) contends that the President appoints, and therefore he ought to remove. I shall agree to give him
the same power, iu cases ofremovsl, as he has in appointing; but nothing
more. Upon this principle, I would agree to give him the power of susPension during the recess of the Senate. This, in my opinion, would effectually provide against those inconveniences which have been apprehended, and not expose the government to the abuses we have to dread from
the wanton and uncontrolled authority of removing officers at pleasure. I
am the friend of an energetic govermnent; but while we are giving vigor
to the executive arm, we ought to he careful not to lay the foundation of
future tyranny.
For my part, I must declare that I think this power too great to be safely trusted in the hands of a single man ; especially in the hands of a man
who has so much constitutional power. I believe, if those powers had
been more contracted, the system of government would have been more
generally agreeable to our constituents ; that is, at present it would conform more to the popular opinion, at least. For my part, though I came
from a state where the energy of government can be useful, arid where it
is at this moment wanting, I cannot agree to extend this power ; because
I conceive it may, at some future period, be exercised in such a way as to
subvert the liberties of my country ; and no consideration shall ever induce me to put them in jeopardy.
It is under this impression that I shall
vote decidedly a,q_ainst the clause.
Mr. CLYMER..
If I was to give my vote merely on constitutional
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ground, I should be totally indifferent whether the words were struck out
or not; because I am clear that the executive has the power of removal,
as incident to his department; and if the Constitution had been silent
with respect to the appointment, he would have had that power also. The
reason, perhaps, why it was mentto,ed m the Constitution, was to give
some further security against the improper introduction of improper men
into office. But in cases of removal there is not such necessity for this
check.
What great danger would arise from the removal of a worthy
man, when the Seuate must be c resulted in the appointment of his successor ? Is it likely that they will conse,t to advance an improper cllaracter T The presumption therefore is, that he would not abuse this power ; or, if he did, only one good man _ ould be changed for another.
If the President is divested of this power, his responsibility is destroyed ;
you prevent his efficiency, and disable him from affordillg that security to the people which the Constitution contemplates.
What use will it
be of, to call the citizens of the Uuion together every four years to obtain
a purified choice of a representative, if he is to be a mere cipher in the
government ? The executive must act by others; but you reduce him to
a mere shadow, when you control both the power of appoilltment and remoral. If you take away the latter power, he ought to resign the power
of superintending and directing the executive parts of government into the
hands of the Senate at once ; and then we become a dangerous aristocracy, or shall be more destitute of energy than any government on earth.
These being my sentiments, I wish the clause to stand as a legislative
declaration that the power of removal is constitutionally vested in the
President.
Mr. PAGE.
I venture to assert that this clause of the bill contains
in it the seeds of royal prerogative. If gentlemen lay such stress on the
energy of the government, I beg them to consider how far this doctrine
may go. Every thing which has been said in favor of energy in the executive may go to the destruction of freedom, and establish despotism. This
very energy, so much talked of, has led many patriots to the Bastile, to the
block, and to the halter. If the chief magistrate can take a man away
from the head of a department without assigning any reason, he may as
well be invested with power, on certain occasions, to take away his existence. But will you contend that this idea is consonant with the principles of a free government, where no man ought to be condemned unheard, nor till after a solemn conviction of guilt on a fair and impartial
trial ? It would, in my opinion, be better to suffer, for a time, the mischief arising from the conduct of a bad officer, than admit principles
which would lead to the establishment of despotic prerogatives.
There can be little occasion for the President to exercise this power,
unless you suppose that the appointments will be made i, a careless manner, which by no means is likely to be the case. If, then, you have a
good officer, why should he be made dependent upon the will of a single
man T Suppose a colonel in your army should disobey his orders, or
cowardly flee before the enemy ; what would the general do ? Would he
be at liberty to dismiss the offioer_ No ; he would suspend him, until a
court-martial was held to decide the degree of guilt.
If gendemen had
been content to say that the President might suspend, I should second
their motion, and afterward the officer might be removed by and with the
advice and consent of the Senate : but to make every officel of the guy.
eminent dependent on the will and pleasure of one man, will be. vesting
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such arbitrary power in him as to occasion every friend to liberty to tremble for his country.
I confess it seems to me a matter of infinite concern, and I should feel very unhappy if I supposed the clause would re
mum in the hill.
Mr. SHERMAN.
I consider this as a very important subject in every
point of view, and therefore worthy of full discussion.
In my mind, it
involves three questions : First, whether the President has, by the Constitution, the right to remove an officer appointed by and with the advice and
consent of the Senate. No gentleman contends but the advice and consent of the Senate are necessary to make the appointment in all cases, unless m inferior offices, where the contrary is estabhshed by law ; but then
they allege that, although the consent of the Senate is necessary to the
appointment, the President alone, by the nature of his office, has the power of removal. Now, it appears to me theft this opinion is ill founded,
because this provision was intended for some useful purpose, and by that
construction would answer none at all. I think the concurrence ofthe
Senate as necessary to appoint an officer as the nomination of the President ; they are constituted as the mutual checks, each having a negative
upon the other.
I consider it as an established principle, that the power which appoints
can also remove, unless there are express exceptions made. Now, the
power whmh appoints the judges cannot dl._place them, because there is
a constitutional restriction in their favor ; otherwise, the President, hy and
with the advice and consent of the Senate, being the power which appointed them, would be sufficleut to remove them. This is the construction in England, where the king had the power of appointing judges; it
was declared to be during pleasure, and they might be. removed when
the monarch thought proper. It is a general prbmiple in law, as well as
reason, that there should be the same authority to remove as to establish.
It is so in legislation, where the several branches whose concurrence was
necessary to pass a law, must concur in repealing it. Just so I take it
to be in cases of appointment;
and the President alone may remove
when he alone appoints, as in the case of inferior offices to be established
by law.
Here another question arises-- whether this officer comes within the
description of inferior officers. Some gentlemen think not, because he is
the head of the department for tbreign affairs. Others may perhaps think
that, as he is employed in the executive department in aid of the President, he is not such an officer as is understood by the term Ileads of departments ; because the President is the head of the executive department,
in which the secretary of foreign affairs serves. If this is the construction
which gentlemen put upon the business, they may vest the appointment
in the President alone, and the removal will be in him of consequence.
But if this reasoning is not admitted, we can by no means vest the aW
pointment or removal in the chief magistrate alone. As the officer is the
mere creature of the legislature, we may form it under such regulations
as we please, wit.h such powers and duration as we think good policy reqnires. We may say he shall hold his office during good behavior, or that
he shall be annually elected ; we may say he shall be displaced for neglect
of duty, and point out how he should be convicted of it, without calling
upon the President or Senate.
The third question is, if the le__islature has the power to authorize the
President alone to remove this officer, whether it is expedient to vest him
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1 do not believe it is absolutely necessary that he should have
such power, because the power of suspending would answer all tile purposes which gentlemen have in view by giving the power of removal. I
do not think that the officer is only to be removed by impeachment, as is
argued by the gentleman from South Carolina, (Mr. Smith ;) because he
is the mere creature of the law, and we can direct him to be removed on
conviction of mismanagement or inability, without calling upon the Senate for their concurrence.
But I believe, if we make no such provision,
he may constitutionally be removed by the President, by and with the advice and consent of the Senate ; and I believe it would be most expedient
for us to say nothing in the clause on the subject.
Mr. STONE.
I think it necessary, Mr. Chairman, to determine the
question before us. I do not think it would do to leave it to the determination of courts of law hereafter. It should be our duty, in cases like
the present, to give our opinion on the construction of the Constitution.
When the question was brought forward, I felt unhappy, because my
mind was in doubt ; but since then, I have deliberately reflected upon it,
and have made up an opinion perfectly satisfactory to myself. I consider
that, in general, every officer who is appointed should be removed by the
power that appoints him. It is so in the nature of things. The power
of appointing an officer arises from the power over the subject on which
the officer is to act. It arises from the principal, who appoints, having an
interest in, and a right to conduct, the business which he does by means
of an agent; therefore this officer appears to be nothing more than an
agent appointed fi,r the convenient despatch of business.
This is my
opinion on this subject, and the principle will operate front a minister of
state down to a tide-waiter.
The Constitution, it is admitted by every
gentleman, recognizes the principle;
becau_ it has not been denied,
whenever general appointments are made under the Constitution, that
they are to be at will and pleasure; that where an appointment is made
during good behavior, it is an exception to the general rule ; there you
limit the exercise of the power which appoints : it is thus in the case of
the judges.
Let us examine, then, whence originates the power of Congress with
respect to the officer under consideration.
I presume it is expressly contained in the Constitution, or clearly deducible from that instrument, that
we have a right to erect the department of foreign affairs. No centleman
will consent to a reduction or relinquishment of that power.
The Constitution has given us the power of laying and collecting, taxes, duties,
imposts, and excises; this includes the power of orgamzmg a revenue
board. It gives us power to regulate commerce ; this includes the power
of establishing a board of trade : to make war, and organize the militia ;
this enables us to establish a minister at war : and generally to make all
laws necessary to carry these powers into effect. Now, it appears to me,
"bat the erection of this department is expressly within the Con,,titution.
Therefore it seems to me, as Con_areas, in their legislative capacity, have
an interest in, and power over, this whole transaction, that they consequently appoint and displace their officers. But there is a provision in
the Constitution which takes away from us the power of appointing officers of a certain description ; they are to be appointed by the President,
hy and with the advice and consent of the Senate; then the Constitution
limits the legislatnre in appointing certain officers, which would otherwi_
be within their power.
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It will, then, become a considerable question, as it has been in my mind,
that as, in the nature of things, the power which appoints removes also
and as the power of appointment, by the Constituuon, is placed m the
President and Senate, whether the removal does not follow as incidental
to that power.
But I am averse to that construction, as the terms of the
Constitution are sufficient to invest the legislature with complete power
for performing its duties; and since it has given the power of making
treaties, and judging of them, to the Senate and President, I should be
inclined to believe that, as they have an immediate concern in, and control over this business, therefore they ought to have the power of removal. It may be said, with respect to some other officers, that, agreeably to this principle, the President alone ought to have the sole power of
removal, because he is interested in it, and has the control over the business they manage ; for example, the minister at war. The President is
the commander-in-chief of the army and militia of the United States;
but the ground is narrowed by 1he Senate being combined with him in
making tre;ities ; though even here the ground is reduced, because of the
power combined in the whole legislature to declare war and grant supplies.
If it is considered that Congress have a right to appoint these officers, or
dictate the mode by which they shall be appointed, --and
I calculate in
my own opinion the manner of dismission from the mode of appointment,
--I should have no doubt but we might make such regulations as we
may judge proper. If the Constitution had given no rule by which officers were to he appointed, I should search for one in my own mind. But
as the Constitution has laid down the rule, I consider the mode of removal as clearly defined as by implication it can be : it ought to be the
same with that of the appointment.
What quality of the human mind is
nece_ary for the one that is not necessary for the other _ Information,
impartiality, and judgment in the business to he conducted, are necessary
to make a good appointment. Are not the same properties requisite for a
dismission ? It appears so to me.
"I cannot subscribe to the opinion, delivered by some gendemen, that the
executive in its nature implies the power to appoint the officers of government. Why does it imply itT The appointment of officers depends upon
the qualities that are necessary for forming a judgment on the merits of
men ; end the displacing of them, instead of including the idea of what is
necessary for an executive officer, includes the idea necessary for a judicial
one ; therefore it cannot exist, in the nature of things, that an executive
power is either to appoint or displace the officers of government.
Is it a
political dogma?
Is it founded in experience*. If it is, I confess it has
been very long wrapped up in mysterious darkness. As a political rule, it
is not common in the world, excepting monarchies, where this principle
is established, that the interest of the state is included in the interest
of the prince ; that whatever injures the state is an injury to the sovereign ;
because he has a property in the elate end the government, and is to take
care that nothing of that kind is to be injured or destroyed, he being so
intimately connected with the well-being of the nation, it appears a point
of justice only to suffer him to manage his own concerns.
Our principles
of government are different ; and the President, instead of being master
of the people of America, is only their great servant. But. if it arises
r_roma political dogma, it must be subject to exceptions, which hold good
as they are applied to governments which give greater or lesser propertiens
of power to their executive.
I shall only remark that the Constitutiov
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in no one part of it, so far as I e'an see, supposes that the President is the
sole judge of the merits of an appointment ; it is very forcible to my mind,
that the Constitution has confined his sole appointment to the case of
inferior officers. It also strikes me, from the clause that gives the President the power to grant reprieves and pardons for offences against the
United States, except m cases of impeachment, that the Constitution
reposes a confidence in the Senate which it has not done in this officer ;
and therefore, there is no good reason for destroying that participation of
power whteh the system of government has given to them.
Whether it would be expedient to give the power of removal to the
President alone, depends on this consideration :--th,-_ are both bod,es
chosen with equal care and propriety ; the people show as much confidence
in the one as in the other ; the best President and the best Senate, it is to
be presumed, will always be chosen that they can get. All the difficulties
and embarrassments that have been mentioned can be removed by giving
to the President the power of suspension during the recess of the Senate;
and I think that an attention to the Constitution will lead us to decide
that this is the oniy proper power to be vested in the President of the
United States.
Mr. MADISON.
I feel the importance of the question, and know
that our decision will involve the decision of all similar cases.
The
decision that is at this time made will become the permanent exposition
of the Constitution ; and on a permanent exposition of the Constitutio_
will depend the genius and character of the whole government.
It wall
depend, perhaps, on this decision, whether the government shal] retain
that equilibrium which the Constitution intended, or take a direction
towards aristocracy, or anarchy, am-ng the members of the government.
Hence, how careful ought we to be to give a true direction to a power so
cnticaUy circumstanced ! It is incumbent on us to weigh, with particul_r
attention, the arguments which have been advanced in support of the
various opinions with cautious deliberation.
I own to you, Mr. Chairman,
that I feel great anxiety upon this question.
I feel an anxiety, because I am
called upon to give a decision in a case that may affect the fundamental principles of the government under t_hich we act, and liberty itself. But all
that I can do, on such an occasion, is to weigh well every thing advanced
on both sides, with the purest desire to find out the true meaning of the
Constitution, and to be guided by that, and an attachment to the true
spirit of liberly, whose influence I believe strongly predominates here.
Several eon.-truetions have been put upon the'Constitution
relative to
the point in question.
The gentleman from Connecticut (Mr. Sherman)
has advanced a doctrine which was not touched upon before.
He seems
to think (if I understood him right) that the power of displacing from
ofllee is subject to legislalive discretion, because, it having a right to
create, it may limil or modify, as is thought proper. I shall not say but .tt
first view this doctrine may seem to have some plausibility.
But when I
consider that the Constitution dearly intended to maintain a marked
distinction
between the legislative, executive, and judicial powers of
government ; and when I consider that, if the legislature has a power such
as contended for, they may subject, and transfer, at discretion, powers from
one department of government to another ; they may, on that principle,
exclude the President altogether from exercising any authority in the
_emoval of officers ; they may give it to the Senate alone, or the liresident
had Senate eombinexl ; they may vest it in the whole Congress, or they m,_v
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reserve it to be exercised by this house. When I consider the consequences of this doctrine, and compare them" with the true principles of
the Constitution, I own that I cannot subscribe to it.
Another doctrine, which has found very respectable friends, has been
particularly advocated by the gentleman from South Carolina, (Mr.
Smith.) It is this : When an officer is appointed by the President and
Senate, he can only be displaced, from malfeasance in his office, by
impeachment.
I think this would give a stability to the executive department, so f,tr as it may be described by the heads of departments, which is
more incompatible with the genius of republican governments in general,
and this Constitution in particular, than any doctrine which has yet been
proposed. The danger to liberty -- the danger of maladministration -- has
not yet been fimnd to lie so much in the facility of introducing improper
persons into office, as in the difficuhy of displacing those who are unworthy
of the public trust. If it is said that an officer once appointed shall not
be displaced without the formality required by impeachment, I shall be
glad to know what security we have for the f dthful administration of the
government.
Every individual in the long chain, which extends from the
highest to the lowest link of the executive magistracy, would find a
security in his situation which would relax his fidelity and promptitude
in the discharge of his duty.
The doctrine, however, which seems to stand most in opposition to the
principles I contend for is, that the power to annul an appointment is, in
the nature of things, incidental to the power which makes the appointment. I agree that, if nothing more was said in the Constitution than
that the President. by and with the advice and consent of the Senate,
should appoint to office, there would be great force in saying that the
power of removal resulted, by a natural implication, from the power of
appointing.
But there is another part of the Constitution no less explicit
than the one on which tile gentleman:s doctrine is founded ; it is that part
which declares that the executive power shall be vested in a President of
the United States. The association of the Senate with the President, in
exercising that particular function, is an exception to this general rule;
and exceptions to general rules, I conceive, are ever to be taken strictly.
But there is another p_rt of the Ccmstitution which inclines, in my judgment, to favor the construction I put upon it : the President is required
to take c,lre that the laws be faithfully executed.
If the duty to see the
laws faithfully executed be required at the hands of the executive magistrate, it would seem that it was generally intended he should have that
species of power which is necessary to accomplish that end.
Now, if the officer, when once appointed, is not to depend upon the
President fi_r his official existence, but upon a distinct body, (for where
there are two negatives required° either can prevent the removal,) I confess
I do not see how the President can take care that the laws be faithfully
executed. It is true, by a circuitons operation, he may obtain an impeachment, and even without this it is not impossible he may obtain the concurrence of the Senate, _'orthe purpose of displacing an omcer; but would
this five that species of control to the executive magistrate which seems
to be required by the Constitution _ I own, if my opinion was not cow
trary to that entertained by what I suppose to be the minority on this
question, I should be doubtful of being mistaken, when I discovered how
inconsistent that construction would make the Constitution with itself. 1
can harn.y bring myself to imagine, the wisdom of the Convention who
framed the Constitution contemplated such incongruity.
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There is another maxim which ought to direct us in expounding the
Constitution, and is of gre_it importance. It is laid down in most of the
constitutions, or bills of rights, in the republics of America,-it is to be
found in the political writings of the most celebrated civilians, and is
every where held as essential to the preservation of liberty, m that the
three great departments of government be kept separate and distinct; and
if in any case they are blended, it is in order to admit a partial qualification, in order more effectually to guard against an entire consolidation.
I
think, therefore, when we review the several parts of this Constitution,when it says that the legislative powers shall be vested in a Congress of
the United States, under certain exceptions, and the executive power vested
in the President, with certain exceptions,-we must suppose they were
intended to be kept separate in all cases in which they are not blended,
and ought, consequently, to expound the Constitution so as to blend them
as little as possible.
Every thing relative to the merits of the question, as distinguished from
a constitutional question, seems to turn on the danger of such a power
vested in the President alone. But when I consider the checks under which
he lies in the exercise of this power, I own to you I feel no apprehensions
but what arise from the dangers incidental to the power itself; tbr dangers
will be incidental to tt, vest it where you please. I will not reiterate what
was said before, with respect to the mode of election, and the extreme
improbability that any citizen will be selected from the mass of citizens
who is not high_ distinguished by his abilities and worth : in this alone
we have no small security for the faithful exercise of this power. But,
throwing that out of the question, let us consider the restraints he wil*
feel after he is placed in that elevated station. It is to be remarked that
the power, in this case, will not consist so much in continuing a bad man
in office as in the danger of displacing a good one. Perhaps the great
danger, as has been observed, of abuse in the executive power, lies in the
improper continuance of bad men in office. But the power we contend
for will not enable him to do this ; for if an unworthy man be continued
in office by an unworthy President, the House of Representatives can at
any time impeach him, and the Senate can remove him, whether the
President chooses or not. The danger, then, consists merely in this
the President can displace from office a man whose merits require that he
should be continued in it. What will be the motives which the President
can feel for such abuse of his power, and the restraints that operate to
prevent it ? In the first place, he will be impeachable by this house, before
the Senate, for such an act of maladministration ; for I contend that the
wanton removal of meritorious officers would subject him to impeachment
and removal from his own high trust. But what can be his motives for
displacing a worthy matt ? It must be, that he may fill the place with an
unworthy creature of his own. Can he accomplish this end _ No: he
can place no man in the vacancy whom the Senate shall not approve ; and
if he could fill the vacancy with the man he might choose, I am sure he
would have little inducement to make an improper t'emoval.
Let us consider the consequences.
The injured man will be supported
by the popular opinion; the community will take sides with him against
the President; it will facilitate those combinations, and give success to
those exertions which will be pursued to prevent his rei_lection. To displace a man of high merit, and who, from his station, may be supposed a
man of extensive influence, are considerations which will excite seri(us
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reflections beforehand in the mind of rely man who may fill the presiden
tial chair : the friends of those individuals, and the public sympathy, wi.
be against him. If this should not produce his impeachment before the
Senate, it will amount to an impeachment before the community, who wdi
have the power of punishment by refusing to re_iect him. But suppose
this persecuted individual cannot obtain revenge in this mode : there are
other modes in which he could make the sstuation of the President very
inconvenient, if you suppose him resolutely bent on executing the dictates
of resentment.
If he had not influence enough to direct the vengeance
of the whole community, he may probably be able to obtain an appointment in one or other branch of the legislature ; and, being a man of weight,
talents, and influence, in either case he may prove to the President troublesome indeed. We have seen examples, in the history of other nations,
which justify the remark I now have made: though the prerogative._ of
the Br_tish king are as great as his rank, and it is unquestionably known
that he has a positive influence over both branches of the legislative body,
yet there have been examples in which the appointment and removal of
ministers has been fonnd to be dictated by one or other of those branches.
Now, if this is the case with an hereditary monarch, posse_d of those
high prerogatives, and furnished with so many means of influence, can we
suppose a President, elected for four years only, dependent upon the popular voice, impeachable by the legislature, little if at all distinguished, for
wealth, personal talents, or influence, from the head of the department
himself;--I
say, will he bid defiance to all these considerations, and
wantonly dismiss a meritorious and virtuous officer _. Such abuse of power
exceeds my conception.
If any thing takes place in the ordinary course
of business of this kind, my imagination cannot extend to it on any
rational principle.
But let us not consider the question on one side only : there are dangers to be contemplated on the other. Vest the power in the Senate
jointly with the President, and you abolish at once the great principle of
unity and responsibility in the execmive department, which was intended
for the security of liberty and the public good. If the President should
possess alone the power of removal from office, those who are employed
in the execution of the law will be in their proper situation, and the chain
of dependence be preserved ; the lowest officer, the middle grade, and the
highest, will depend, as they ought, on the President, and the President
on the community.
The chain of dependence, therefore, terminates in
the supreme body, namely, i,, the people: who will possess besides, in aid
_f their original power, the decisive engine of impeachment.
Take the
other supposition _ that the I_)wer should be vested in the Senate, on the
principle that the power to displace is necessarily connected with the
power to appoint. It is declared by the Constitution, that we may by law
vest the appointment of inferior officers in the heads of departments, the
power of removal being incidental, as stated by some gendemen.
Where
does this terminate?
If you begin with the subordinate officers, they are
dependent on their superior, he on the next superior, and he, on whom _
on the Senate, a permanent body, by its peculiar mode of election, in
reality existing forever -- a body possessin_ that proportion of aristocratic
power which the Constitution no doubt thought wise to be established in
the system, but which s,me have strongly excepted against.
And, let me
ask, gentlemen, is there equal security in this case as in the other ! Shall
we trust the Senate, respo.,sible to individual legislatures, rather than the
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person who is responsible to the whole community ? It is true, the Senate
do not hold their offices for lil_, like aristocracies recorded in the historic
page ; yet the fact is, they will not possess that responsibility for the exercise of executive powers which would render it safe for us to vest such
powers in them. What an aspect will this give to the executive ! Instcad
of keeping the "departments of govermnent d_stinct, you make an executive out o|" one branch of the le;_islature; you make the executive a twoheaded monster, to use the expre_-sion of the gentleman from New Hampshire, (Mr. Livermore ;) you destroy the great principle of responsibility,
and perhaps have the creature divided in its will, defeating the very purposes for which a unity il_ the executive was instituted.
These objections do not lie against such an arrangement as the bill establishes.
I conceive that the President is sufficiently accountable
to the community; and if this power is vested in him, it will be vested
where its nature requires it should be vested : if any thing in its nature is
executive, it must be that power which is employed in superintending, and
seeing that the laws are faithfully executed ; the laws cannot be executed
but by ,,filters appointed for that purpose; therefore, those who are over
such officers naturally l_ssess the executive power. ]f any other doctrine
be admitted, what is the consequence?
You may set the Senate at the
head of the executive department, or you may require that the officers hold
their places during the pleasure of this branch of the legislature, if you
cannot go so far as to say we shall appoint them ; and by this means you
link together two branches of the government which the preservation of
liberty requires to be constautly separated.
Another species of argument has been urged against this clause.
It is
said that it is improper, or at least uunecessary, to come to any decislon
on this subject.
It has been said by one gentleman that it would be officious in this branch of the legislature to expound the Constitution, so far
as it relates to the division of power between the President and the Senate. It is incontrovertibly of as much importance to this branch of the
government as to any other, that the Constitution be preserved entire. It
is our duty, so Far as it depends upon us, to take care that the powers of
the Constitution be preserved entire to every department of government.
The breach of the Constitution in one point will facilitate the breach in
another : a breach in this point may destroy the equilibrium by whicl_ the
house retains its consequence and share of power; therefore we are not
chargeable with an officious interference. Besides, the bill, before it can
have effect, must be submitted to both those branches who are particularly iuterested in i1: the SeJlate may negative, or the President may object,
if he thinks it unconstitutional.
But the great objection, drawn from the source to which the last arguments would lead us, is, that the legislature itself has no right to expound
the Constitution; that wherever its meaning is doubtful, you must leave it
to take its course, until ',hejudiciary is called upon to declare its meaning.
I acknowledge, in the ordinary course of government, that the exposition
of the laws and Constitution devolves upon the judicial ; but I beg to know
upon what principle it can be contended that any one department draws
from the Constitution greater powers than another, in marking out the
limits of the powers of the several departments. The Constitution is the
charter of the people in the government ; it specifies certain great powers
as ab_lutely granted, and marks out the departments to exercise them.
{f the constitutional boundary of either be brought into question. I do no!
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see that any one of the_e independent departments has more right than
another to declare their sentiments on that point.
Perhaps this is an admitted case. There is not one government on the
face of the earth, so far as I recollect-- there is not one in the United
States-- in which provision is made for a particular authority to determine
the limits of the constitutional division of power between the branches
of the government.
In all systems, there are points which must be _ljutted by the departments themselves, to which no one of them is competent. If it cannot be determined in this way, there is no resource left but
the will of the community, to be collected m some mode to be provided by the
Constitution, or one dictated by the necessity of the case. It is, therefore,
a fair question, whether this great point may not as well be decided, at
least by the whole legislature, as by part -- by us, as well as by the executive
or the judicial.
As I think it will be equally constitutional, I cannot imagine it will be less safe, that the exposition should issue from the legislative authority, than any other; and the more so, because it involves in the
decision the opinions of both those departments whose powers are supposed to be affected by it. Besides, I do not see in what way this question
could come before the judges to obtain a fair and solemn decision ; but even
"if it were the case that it could, I should suppose, at least while the government is not led by passion, disturbed by faction, or deceived by any
disccdored medium of sight, but while there is a desire in all to see and be
guided by the benignant ray of truth, th _t the decision may he made with
the most advantage by the legislature itself.
My conclusion from these reflections is, that it will be constitutional to
retain the clause; that it expresses the meaning of the Constitulion as it
mast be establi._hed by fair construction -- and a construction which, upon
the whole, not only consists with liberty, but is more favorable to it than
any one of the interpretations that have been proposed.
Mr. GERKY.
I am clearly of opinion, with the gentleman last up, that
it is of importance to decide this question on its true principles; and am
free to declare that [ shall be as ready to oppose every innovation or encroachment upon the rights of the executive, as upon those of the,legislative. I conceive myself bound to do this, not only by oath, but by an obligation equally stron_--[
mean the obligation of honor.
I wish, sir, to consider this question so far as to ascertain whether it is
or is not unconstitutional. I have listened with attention to the arguments
which have been urged on both sides; and it does appear to me that the
clause is as inconsistent with the Constitution as any set of words which
could p_ssibly be inserted in the bill.
There are two questions relative to this clause _ the first, whether the
sovereignty of the Union has delegated to the government the power of removal ; and the second, to whom? That they have delegated such power
has been clearly proved by the gentlemen who advocate the clause--who
justly say, if the power is not delegated, the clause in the Constitution,
declaring the appointment of judges to be during good behavior, would be
nugatory, unle._s some branch of government could otherwise have removed
them from office. As to the second question, it depends upon the first:
if the power is delegated, it must vest in some part of the government.
The gentlemen will agree that this house has not the power of removal ;
they will also a_'ee that it does not vest in the judicial : then it must vest
in the President, or the President by and with the advice and consent of
the Senate.
In either of these cases, the clause is altogether useless ann
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nugatory. It is useless if the power vests in the President; because, when
the question comes before him, he will decide upon the provision made in
the Constitution, and not on what is contained in this clause. If the power vests in the President and Senate, the Senate will not consent to pass
the bill with this clause iu it ; therefore the attempt is nugatory : but if the
Senate will a._ent to the exercise of the power of removal by the President
alone, whenever he thinks proper to use it so, then, in that case, the clause
is, as I said before, both useless and nugatory.
The second question which I proposed to examine is, to whom the
power of removal is committed.
The gentlemen in favor of this clause
have not shown that, if the c_nstruction that the power vests in the President and Senate is admitted, it will be an improper construction.
I call
on gentlemen to point out the impropriety, if they discover any. To me
it appears to pre_rve the unity of the several clauses of the Constitution ;
while their construction produces a clashing of powers, and renders of
none effect some powers the Senate by express grants possess.
What becomes of their power of appointing, when the President can remove at
discretion ? Their power of judging is rendered vain by the President's
dismission ; for the power of judging implies the power of dismissing, which
will be totally insignificant in its operation, if the President can imme-.
diately dismiss an officex whom they have judged and declared innocent.
It is said that the President will be subject to an impeaehmellt for dismissing a good man. This, in my mind, involves an absurdity. How can
the house impeach the President for doing an act which the legislature has
submitted to his discretion ?
But what consequence may result from giving the President the absolute
control over all officers ! Among the rest, I presume he is to have an unlimited control over the officers of the treasury. I think, if this is the case,
you may as well give him at once the appropriation of the revenue ; for of
what use is it to make laws on this head, when the President, by looking
at the officer, can make it his interest to break them ? We may expect
to see institutions arising under the control of the revenue, and not of
the law.
Little, then, will it answer to say that we can impeach the President,
wheli he can cover all his crimes by an application of the revenue to those
who are to try him. This application would certainly he made in case of
a corrupt President.
And it is against corruption in him that we must
endeavor to guard. Not that we fear any thing from the virtuous character
who now fills the executive chair ; he is perhaps to be safer trusted with
such a power th_n any man on earth ; but it is to secure us against those
who may hereafter obtrude themselves into power.
But if we give the President the power to remove, (though I contend, if
the Constitution has not given it him, there is no power on earth that can,
w except the people, by an alteration of the Constitution, w though I will
suppose it for argument's sake,) you virtually give him a considerable power
over the appointment, independent of the Senate ; for if the Senate sh_mld
reject his first nomination, which will probably be his favorite, he must
continue to nominate till the Senate concur : then, immediately after the
recess of the Senate, he may remove the officer, and introduce his own
creature, as he has this power expressly by the Constitution.
The influence created by this circumstance wnuld prevent his removal from an
niece which he held by a temporary appointment from his patron.
This has been suppoRd by some gentlemen to be an omitted case, and
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that Congress have the power of supplying the defect. Let gentlemen
consider the ground on which they tread. If it is an omitted ease, an attempt in the legislature to supply the defect will be, in f._et, an attempt t6
amend the Constitution.
But this can only be done iu tile way pointed
out by the fifth article of that instrument; and an attempt to amend it in
any other way may be a high crime or misdemeanor, or perhaps something
worse. From this view of our situation, gentlemen may perhaps be led t*
consent to strike out the clause.
In Great Britain there are three estatesKing, Lords, and Commons
Neither of these can be represented by the other; but they conjointly can
form constructions upon the rights of the people, which have been obtained
sword in hand, from the crown. These, with the legislative acts, form
the British constitution ; and if there is an omitted case, Parliament has a
right to make provision for it. But this is not the case in America, con.
sisting of a single estate. The people have expressly granted certain
powers to Congress, and they alone had the right to form the Constitutmn.
In doing so, they directed a particular mode of making ameudmenL% which
we are not at liberty to depart from.
The system, it cannot be denied, is in many parts obscure. If Congress
are to explain and declare what it shall be, they certainly will have it in
their power to make it what they please. It has been a strong objection
to the Constitutton, that it was remarkably obscure ; nay, some have gone
so far as to assert that it was studiously obscure-- that it might be applied
to every purpose by Congress.
By thts very act, the house are assuming
a power to alter the Constitution.
The people of America can never be
safe, if Congress have a right to exercise the power of giving constructions
to the Constitution different from the original instrument. Such a power
would render the most important clause in the Constitution nugatory ; and
one without which, I will be bold to say, this system of government never
would have been ratified. If the people were to find that Congress meant
to alter it in this way, they would revolt at the idea : it would be repugnant to the principles of the revolution, and to the feelings of every freetnan
in the United States.
It is said that the power to advise the President in appointing officers is
an exception to a general rule.
To what general rule ? That the
President, being an executive officer, has the right of appointing.
From
whence is this general rule drawn ? Not from the Constitution, nor from
custom, because the state governments are generally against it. Before
the gentleman had reasoned from this general rule, he ought t_ have demonstrated that it was one. He ought to have shown that the President,
ez o_cio, had the power to appoilJt and remove from office ; that it was
necessarily vested in the executive branch of the government.
It is said to be the duty of the President to see the laws faith£ully
executed, and he could not discharge this trust without the. power of
removal.
I ask the gentleman if the power of suspension, which we are
wil[iu,_ to give, is not sufficient for that purpose ? In case the Senate
shnuld not be sitting, the officer could be suspended ; and at their
next session the causes which require his removal might be inquired into.
It is said to be incumbent on us to keep the departments distinct. I agree
to this; but, then, I ask, what department is the Senate of, when it exercises it_ power of appointment or removal _. If legislative, it shows that
the power of appointment is not an executive power; but if it exercise_
the power as an executive branch of government, tb_e is no mixing of
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the departments; and therefore the gentleman's objections fall to the
ground.
The dangers which lie against investing this power jointly in the Senate
and President, have been pointed out; but I think them more than
counterbalanced by the dangers arising from investing it in the President
alone. It was said that the community would take part with the injured
officer against the President, and preveut his rei_lection. I admit that the
injured officer may be a man of influence and tatents ; yet it is fifty to one
against him, wheu he is opposed by such a powerful antagonist.
It is s;dd
that, if the Senate should have this power, the government would contain
a two-beaded monster ; but it appears to me, that if it consists in bleuding
the power of making treaties aud appointing officers, -- as executive officers,
with their legislative powers, the Seuate is already a two-beaded monster.
If it is a two-headed monster, let us preserve it a consistent one ; for surely it will be a very ineonsisteut monster, while it has the power of appointlag, if you deprive it of the power of removing. It was said that the judges
could not have the power of deciding ou this subject, because the Constitution was silent ; but I may ask if the judges are, ez o_icio, judges of the
law; and whether they would not be bound to declare the law a nullity, if
this clause is continued in it, and is inconsistent with the Constitution.
There is a clause in this system of government that makes it their duty :"
1 allude to that which authorizes the President to obtain the opinions of
the heads of departments'in writing ; so the Presidetlt and Senate may require the opinion of the judges respecting this power, if they have any
doubts concerning it.
View the matter in any point of light, and it is utterly impossible to admit this clause. It is both useless and unnecessary ; it is inconsistent with
the Constitution, and is an officious interference of the house in a business
which does not properly come before them. We expose ourselves to most
dangerous innovations by future legislatures, which may finally overturn
the Constitution itself.
Mr. BENSON.
I will not repeat what has been said to prove that the
true construction is, that the President alone has the power of removal, but
w,ll state a case to show the embarrassment which must arise by a combination of the senatorial and legislative authority in this particular.
I wdl
instance the officer to which the bill relates.
To h,m will necessarily be
committed negotiations with the ministers of foreign courts. This is a
very delicate trust. The supreme executive officer, in superintending this
dep._rtment, may be entangled with suspicions of a very delicate nature,
relative to the transactions of the officer, and such as, from circumstances,
would be iujurious to name : indeed, he may be so situated, that he will
not, cannot, give the evidence of his suspicion. Now, thus circumstanced,
suppose he should propose to the Senate to remove the secretary of foreign
affairs: are we to expect tbe Senate will, without any reason being
assigned, implicitly submit to his proposition ? They will not.
Suppose he should say he suspected the man's fidelity : they would say,
" We must proceed farther, and know the reasons for this suspicion ;" they
wonld insist on a full communication.
Is it to be supposed that this man will
,or have a single friend in the Senate who will contend for a lair trial and
ful. hearing _. The Preside, t, then, becomes the plaintiff, and the secretary
the defendant.
The Seuate are sittiu_ in judgment between the chief
magistrate of the Uniled States and a subordinate officer. Now, I submit
to the candor of the gentlemeu, whether this looks like good government.
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Yet, in every instance when the President thinks proper to have an officer
removed, this absurd scene must be displayed. How much better, even
on principles of expediency, will it be that the Pres,dent alone have the
power of removal !
But suppose the S_nate to be joined with the President in the exercise
of the power of removal ; what mode will they proceed in _ Shall the
President always propose the removal, or shall the Senate undertake this
part of the business?
If so, how are they to act ! There is no part of
the Constitution which obliges the President to meet them, to state his
reasons for any measure he may recommend.
Are they to wait upon the
President?
In short, it appears to me that introducing this clashing of
the powers, which the Constitution has given to the executive, will be
destructive of the great end of the government.
So far will restraining
the powers of that department be from producing security to the liberties
of the people, that they would inevitably be swallowed up by an aristocratic body.
Mr. SEDGWICK.
It will be agreed, on all hands, that this officer,
without observing on the subject at large, is merely to supply a natural
incompetency in man : in other words, if we could find a Presldent capable of executing this and all other business assigned him, it would be unnecessary to introduce any other officer to aid him. ]t is then merely
from necessity that we institnte such an orate; because all the duties detailed in the bill are, by the Constitution, pertaining to the department of
the executive magistrate. If the question respected the expedieocy, I
should be content to advocate it on that ground, if expediency is at all to
be considered. Gentlemen will perceive that thisman is as much an instrument, in the hand_ of the President, as the pe_t is the instrumeJlt of the
secretary in corresponding with foreign courts. If, theu, the secretary of
foreign affairs is the mere instrument of the President, one would suppose,
on the principle of expediency, this officer should be dependent upon him.
It would seem incongruous and absurd, that an officer who, in the reason
and nature of things, was dependent o11 his principal, and appointed
merely to execute such business as was committed to the charge of his
superior, (for this business, I contend, ss committed solely to his charge,)
I say it would be absurd, in the highest degree, to continue such a
person in office contrary to the will of the President, who is responsible
that the business be conducted with propriety, and for the general interest
of the nation.
The President is made responsible, and shall he not judge
of the talents, abilities, and integt'ity of his instruments _.
Will you depend on a man who has imposed upon the President, and
_ontinue him iu office when he is evidently disqualified, unless he can be
removed by impeachment?
If this idea shonld prevail,_which
God forbid ! _ what wonld be the result? Suppose even that he should be removable by and with the advice and consent of the Senate; what a wretched
situation might not oltr public councils be involved in ! Suppose the President has a secretary in whom be discovers a great degree of ignorance, or
a total incapacity to conduct the business he has assigned him; suppose
him inimical to the President ; or snppose any of the great variety of cases
which would be good cause, for removal, and impress the propriety of such
a measure strongly on the mind of the President, without' any other evilence than what exists in his own ideas from a contemplation of the man's
condttct and character day by day ; what, let me ask, is to be the conse_iuence if the Senate are to be applied to ? If they are to do any thing in
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thi_ business, I presume they are to deliberate, because they are to advise
and consent ; if they are to deliberate, you put them between the officer
and the President; they :ire then to inquire into the causes of removal;
the President must produce his testimony.
How is the question to be investigated _.-- because, I presume, there must be some rational rule for
conducting this business.
Is the President to he sworn to declare the whole truth, and to bring forward fa_zts_. or a,e they to admit suspicion as testimony ? or is the word of
the President to be taken at all events?
If so, this check is not of the
least efficacy in nature.
But if proof is necessary, what is then the consequence ? Why, in nine cases out of ten, where the case is very clear
Io the mind of the President that the man ought to be removed, the effect
canuot be produced; because it is absolutely Impossible to produce the
necessary e_ldence.
Are the Senate to proceed without evidence] Some
gentlemen contend not; then the object will he lost. Shall a man, under
these circumstances, be saddled upon the President, who has been appointed
for no other purpose, in the creation, but to aid the President m performlug certain duties? Shall he be continued, I ask again, against the will
of the President ? If he is, where is the responsibility ? Are you to look
tbr it in the President, who has no control over the officer, no power to
remove him if he acts unfeelingly or utdhithfully ? Without you make
him responsible, you weaken and destroy the strength and beauty of your
system. What is to be done in cases which can only he known from a
long acquaintance with the conduct of an officcicr? But so much has
been said on this subject, that I will add no further observations upon it.
Let me ask, what will be the consequence of striking out these words ?
Is the officer to be continued during an indefinite time ? for it has been
contended that he cannot be removed but by impeachment.
Others have
co:ltended that he is always in the power of them who appoint him. But
who will undertake to remove him ? Will the President undertake to exercise an authority which has been so much doubted here, and whiich will
appear to be determined against him If we consent to strike out the words ?
Wdl the Senate undertake to exericise this power ? I apprehel,d they will
not. But if they should, wouhl they not also be brought befi_re lhe judges,
to show by what authority they did it ? because it is supposed by one gentleman, that the case might __obefore that tribunal, if the President alone
removed the officer. But how is this to be done?
Gentlemen tell you,
the man who is displaced must apply for a mandorm_s to admit him to his
office. I doubt much if this would be adequate to the pnrpose. It would
be difficult to say whether the n_andamus should be directed to the President, to the President and Senate, to the legislature, or to the people.
Couht the President be compelled to answer to a civil suit, for exercising
the power vested in him by law aud hv 1he Constitution ? The question
upon either of those points would be i_'lvolved in doubts and difficulties.
If these observations strike the committee in the same point of light,
and with the same fi_rce, as they have struck my mind, they will proceed
to determine the present question ; and I have no doubt but they will determine right.
Mr. LEE.
I contend we have the power to modify the establisbmeo
of offices. So ought we, Mr. Chairman, to modify them in such a way as
to promote the general welflre, which can only be done by keeping the
three branches distinct; by informing the people where to look, in order
to guard against improper executive acts. It i_ our duty. therefore, to vest
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all executive power, belonging to the government, where the Corvention
intended it should be placed. It adds to the responsibility of the most responsible branch of the government ; and without responsibility, we should
have little security against the depredations and gigantic strides of arbitrary power. I say it is necessary, sir, to hold up a single and specific
object to the public jealousy to watch ; therefore it is necessary to connect
the power of removal with the President.
The executive is the source of
all appointments : is his responsibility complete unless he has the power
of removal _. If he has this power, it will be his fault if any wicked or
mischievous act is committed; and he will hardly expose himself to the
resentment o| three millions of people, of whom he holds his power, and
to whom he is acoountal_e every four years.
If the power of removal is vested in the Senate, it is evident, at a single
view, that the responsibility is dissipated, because the fault cannot be fixed
on any individual : besides, the members of the Senate are not accountable to the people ; they are the representatives of the state legislatures ;
but even if they were, they have no powers to enable them to decide with
propriety in the case of removals, and therefore are improper persons to
exercise such authority.
Mr. BOUDINOT.
Sir, the efficacy of your government may depend
upon the determination of this house respecting the present que3tion. For
my part, I shall certainly attend to the terms of the Constitution in making
a decision ; indeed, I never wish to see them departed from or construed,
if the government oan possibly be carried i,to effect in any other manner.
But I do not agree with the gentleman, that Congress have no right to
modify principles established by the Constitution ; fi_r, if this doctrine be
true, we have no business here. Can the Constitution be executed, if its
pri.qciples are not modified by the legislature?
A Supreme Court is established by the Constitution ; but do gentlemen contend that we cannot
modify that court, direct the manner in which its functions shall be performed, and assign and limit its jurisdiction ? I conceive, notwithstanding the ingenious arguments of the gentleman from Virginia, (Mr. White,)
and the ingenious arguments of the gentleman from South Carolina, (Mr
Smith,) that there has not been, nor can be, any solid reason adduced to
prove that this house has not power to modify the principles of the Constitution.
But is the principle now in dispute to be found in the Constitution?
If it is to be found there, it wdl serve as a line to direct the
modtficatiou by Congress.
But we are told that the members of this
house appear to he afraid to carry the principles of the Constitution into
effect_ I believe, sir, we were not sent here to carry into effect every
principle of the Constitution ; but I hope, whenever we are convinced it
is for the benefit of the United States to carry any of them into effect, we
shall not hesitate.
The principle of the Constituti_m is, generally, to vest the government
in three branches.
I conceive this to be completely done, if we allow for
one or two instances, where the executive and legislative powers are
intermixed, and the case of impeachment.
These cases I take to be
exceptions to a principle which is highly estee,ned in America.
Let
gentlemen attend to what was said by some of the conventions when they
ratified the Constitution.
One great objection was, that the powers were
not totally separated. The same objection is, I believe, to be found amon_
the amendments proposed by the state of North Carolina.
Now, I con.
ceive, if we do any thing to conciliate the minds of people to the Consta-
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tuti,m, we ought not to modify the principle of the government so _s to
increase the evil complained of, by a further blending of the ezeoutive and
legislative powers, and that too upon construction, when gentlemen deny
that we ought to use construction in ar_y case.
Now, let us take up the Cooetitution_ and cmlsider, from the terms and
principles of it, in whom this power is vested. It is said by some gentlemen to be an omitted case.
I shall take up the other principle, which is
easier to be m_intained,--that
it iS not an omitted case,--and
say the
power of removal is vested in the President.
I shall also t_ke up the
principle laid down by the gentleman from Virginia, (Mr. White,) at the
beginning of this argument, that, agreeably to the nature of all executive
powers, it is right and proper that the persml swho appoints should re_
move. This leads me to consider in whom the appointment is vested by
the Constitution.
The President nominates and appoints: he is further
expressly authorized to commission all officers. Now, does it appear,
from this distribution of power, that the Senate appoints ? Does an officer
exercise powers by authority of the Senate 7 No. I believe the President is the person from whom he derives his authority.
He appoints, but
under a check.
It is necessary to obtain the consent of the Senate; but
after that is obtained, ! ask, who appoints$ who vests the officer with authority 7 who commissions him ? The President does these acts by his
sole power ; but they are zxercised in consequence of the advice of another
branch of'government.
If, therefi_re, the officer receives his authority
and commission from the President, surely the removal follows as coincident.
Now, let us examine whether this construction consists with the true
interest of the United States and the general principles of the Constitution.
It consists with the general principles of the Constitution, because the
executive power is given to the President, and it is by reason of his incapacity that ,re are called upon to appoint assistants
Mention, to be sure,
is made of principal officers in departments; nut it is from construc.
tion only that we derive oslr power to constitute this particular office. If
we were not at liberty to modify the principles of the Constitution, I do
not see how we could erect an office of foreign affairs. If we establish an
office avowedly to aid the President, we leave the conduct of it to his
discretion.
Hence the whole executive is to be left with him, agreeably
to this maxim _ All executive power shall be vested in a President.
But
how does this comport with the true interest of the United States $ Let
me ask gentlemen where tbey suspect danger. Is it not made expressly
the duty of the secretary of foreign affairs to obey such orders ss shall be
given to him by the President _ And would you keep in office a man who
should refuse or neglect to do the duties sssigned him $ Is not the President responsible for the administration $ He certainly is. How, then, can
the public interest suffer ?
Then, if we find it to be naturally inferred, from the principles of the
Constitution, coincident with the nature of his duty. that this officer should
be dependent upon him, and to the benefit of the United States, for wh_t
purpose shall Congres_ refuse a legislative declaration of the Copstitution,
and leave it to remain a doubtful point ? Because, if Congress refuses to
determine, we cannot conceive that others will be more entitled to decide
upon it than we are. This will appear to give ground for what the gentle
men have as_rted_that
we are afraid to carry the Constitution into
effect. This, I apprehend, would not be doing our duty.
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Gentlemen say they have a sufficient remedy for every evil likely to re
sub from connecting the Senate with the Presldeut.
This they propose U
do by ullowi,lg the power of suspeusion.
'l'h_s, iu the first pl_ce, does not
answer the end ; because there is a possibility that the officer may not be
displaced after a hearing before the Senate; and m the second place, it
is er_tirely inconsistent with the whole course of reasoning pursued by the
gentlemen in opposition.
I would ask them, if the Consututiou does not
g_ve to the Pre.-ident the power of removal, what part is it that gives the
power of suspension ? If you wdl i_l one case construe the Constitution:
you may do it in another ; for I look upon it as daligerous to give the power
of suspension, by implication, as to give the full power of removal. Gentlemen, observe that I take it for granted that the President h;Lsllo express
right to the power of suspen-_on ; and that, if he is to exercise it, it must
be drawn, by constructive reasoning alone, from the Constitution.
If we
are to exercise our authority, we had better at once give a power that
would answer two valuable purpose.% than one altogether nugatory. In
the first place, it would entirely separate the legislative and executive departments, confora_ably to the great principles of the Constitution ; and.
in the second place, it would answer the end of government better, and
secure real benefits to the Union.
Fhe great evil, as w_s st:lied by the gentleman from Virginia, (Mr.
Madison,) yesterday, is, that bad officers shall continue in office, and not
that good ones be removed; yet this last is all that is in the power of the
President.
If he removes a good officer, he cannot appoint his successor
without the consent of the Senate ; and it is fairly to be presumed, that_
if at any time he should be guilty of such an oversight as to remove a
useful and valuable officer, the evil will be small, because another as valuable will be placed in his stead. If it is said that this is an injury to the
individual, I confess that it is possible that it may be so. But ought we
not, in the first place, to consult the pubhc good ? But, on mature consideration, I do not apprehend any very great injury will result to the
individual from this practice; because, when he accepts of the office, he
knows the tenure by which he is to hold it, and ought to be prepared
against every contingency.
These being the principles on which I have formed my opinion, in
addition to what was stated, I do conceive that I am perfectly justified to
my constituents, and to my oath, to support this construction.
And when
I give my vote that the President ought to have the power of removal from
office, I do it on principle ; and gentlemen in the opposition will leave us
to the operation of our judgments on this as well as every other question
that comes before us. For my part, I conceive it is impossible to carry
into execution the powers of the President, in a salutary manner, unless he
has the power of removal vested in hun. I do not mean that, if it was not
vested in him by the Constitution, it would be proper for Congress to
confer it, though I do believe the government would otherwise he very
defective; yet we would have to bear this inconvenience until it was rectiffed by an amendment of the Constitution.
Mr. GERRY.
The Parliament of England i_ one of the most important bodies on earth ; but they can do nothing without the concurrence of
the executive magistrate.
The Congress of the United States are likely
to become a more important body; the executive magistrate has but a
qualified negative over them. The Parliament of England, with the conlent of the king, can expound their constitution; in fact, they are thl_
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conbtitu ion itself. But Congress may, if _,nce the doctrine of construction is established, make the Constitution what they please, and the PremOent can have no control over them.
It has been bald by my colleague, (Mr. Sedgwick,) that the President
not only nominates, but appoints, the officers; and he infers from hence,
that, as the power of removal is incidental to the power of appointing, the
President has the power of removal also. But I should be glad to know
how it can with justice be said that the President appoints. The Constitution requires the consent of the Senate ; therefore they are two distinct
bodies, and intended to check each other. If my coUeague's is a true
construc.tion, it may be extended farther, and said, that, in the act of nominatiug, the assent of the Senate is virtually given, and therefore he has a
right to make the whole appointment himself, without any interference on
the part of the Senate.
I contend, sir, that there is just as much propriety
in the one construction as in the other. If we observe the enacting style
of the statutes of Great Britain, we shall find pretty near the same words
as what are used in the Constitution with respect to appointments :-"
Be
it enacted by the king's most excellent majesty, by and with the advice
and consent of Parliament."
Here it might be said the king enacts all
laws; but I believe the truth of this fact will be disputed in that country.
I believe no one will pretend to say that the king is the three branches of
Parliament ; and unless my colleague will do all this, I never can admit
that the President, in himself, has the power of appointment.
My colleague has gone farther, to show the dependence of this officer
on the President.
He says the necessity of appointing a secretary of foreign affairs arises from a natural defect in man ; that if the President was
able to administer all these departments, there would be no occasion of
making provision by law. If the President had power superior to the limits of humanity, he might render his country great services; but we are
not likely to have any such Presidents; the Constitution itself contemplates none ; it makes provision for the infirmities of human nature ; it
authorizes us to establish offices by law; and this is the ground upon
which we stand ; indeed, this is the ground that was assumed yesterday by
my colleague, when he said that this officer was the creature of the law.
If he is the creature of the law, let him conduct according to law ; and
let it not be contended that he is the creature of the President, because he
is no further the creature of the President than that he is obliged to give
his opinion in writing when required. But it is said the President is
responsible for the conduct of this officer. I wish to know what this responsibility is. Does it mean, if a subordinate executive officer commits
treasim, that the President is to suffer for it ? This is a strange kind of
responsibility.
Suppose, in the case of the secretary of the treasury,
there should be a defalcation of the public revenue ; is he to make good
the loss ? Or, if the head of the army should betray his trust, and sacrifice the liberties of his country, is the President's head to be the devoted
sacrifice _. The Constitution shows the contrary, by the provision made
/'or impeachment; and this I take to be one of the strongest arguments
against the President's havipg the power of removing one of the principal
officers of government _ that he is to bear his own responsibility.
The question before the committee must be decided on one of these
two grounds. Either they must suppose this power is delegated particu.arly to the President by the Constitution, or it is not. _
us examine
these two cases. If gentleman say that it is delegated by the Con_itu-
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tion, theu there is no use for the clause : but if it is not particularly dele.
ghatedto the Presidetit by the Goustitution, and we are inclined to authorize
im to exercise this power, I would ask gentlemen whether this is the
proper way to do it ; whether a httle clause hid in the body of a bill can
be called a declaratory act. I think it cannot. It looks as if we were
afraid of avowing our intentions.
If we are determined upon making a
declaratory act, let us do it in such a manner as to i_dicate our intention.
But perhaps gentlemen may think we have no authority to make declaratory acts. They may be right in this opinion ; for though I have examined the Constitution with attention, I have not been able to discover any
clause which vests Congress with that power. But if the power of ma
king declaratory acts really vests in Congress, and the judges are bo_md by
our decisions, we may alter that part of the Constitutmn which is secured
from being amended by the 5th article ; we may say, that the 9th section
of the Constitution, respecting the migration or importation of persons,
does not extend to negroes ; that the word persons means only white men
and women. We thetl proceed to lay a duty of twenty or thirty dollars
per head on the importation of negroes. The merchant does not construe
the Constitution in the manner that we have done. He therefore iu.-t_tutes
a suit, and brings it before the supreme judicature of the United States
for trial. The judges, who are bound by oath to support the Constitution,
declare against this law ; they would therefore give judgment in favor of
the merchant.
But, say Congress, we are the constitutional expounders of this clause,
and your 'decision in this case has been improper. Shall the judges, because Congress have usurped power, and made a law founded in constru_
tion, be impeached by one branch, and convicted by the other, for doing
a meritorious act, and standing in opposition to their usurpation of power
If this is the meaning of the Constitution, it was hardly worth while to
have had so much bustle and uneasiness about it. I would ask gentlemen,
if the Constitution has given us power to make declaratory acts, where is
the necessity of inserting the 5th article for the purpose of obtaining
amendments?
The word amendment implies a defect; a declaratory act
conceives one. "Where, then, is tire differettce between an amendment
and a declaratory act7 I call upon the gentleman to point out what part
of the Constitution says we shall correct that instrument by a declaratory
act. If gentlemen once break through the constitutional limits of their
authority, they will find it very difficult to draw a boundary which will
secure to themselves and their posterity that liberty which they have so
well contended for.
Mr. SHERMAN'.
The Convention, who formed this Constitution,
thought it would tend to secure the liberties of the people, if they prohibited the President from the sole appointment of all officers. They knew
that the crown of Great Britain, by having that prerogative, has been enabled to swallow up the whole administration ; the influence of the crown
upon the legislature subjects both houses to its will and pleasure. Perhaps
it may be thought, by the people of that kingdom, that it is best for the
executive magistrate to have such kind of influence; if so, it is very well,
and we have no right to complain that it is injurious to them, while they
themselves consider it beneficial.
But this government is different, and
intended by the people to be different. I have not heard any gentleman
produce an authority from law or history which proves, where two branches
are interested in the appointment, that one of them has the power of re-
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moral
I remember that the gentleman from Massachusetts (Mr. Sedgwick) told us that the two houses, notwithstanding the partial negative Of
the President, possessed the whole legislative power; but will the gentleman infer from that, because the concurrence of both branches is necessary to pass a law, that a less authority can repeal it 7 This is all We
contend for.
Some gentlemen suppose, if the President has not the power by the
Constitution, we ought to vest it in him by law. For my part, I very
much doubt if we have the power to do this.
I take it we would be placing the heads of departments in a situation inferior to what the Constitution contemplates; but if we have the power, it will be better to exercise
it than attempt to construe the Constituuon.
But it appears to me, that
the best way will be to leave the Gonstitution to speak for itself whenever
occasion demands.
It has been said, that the Senate are merely an advisory body. I am
not of this opinion, because their consent is expressly required ; if this is
not obtained, an appointment cannot be made. Upon the whole, I look
upon it as necessary, in order to preserve that security which the Constitution affords to the liberty of the people, that we avoid making this
declaration, especially in favor of the President; as I do not believe the
Constitution vests the authority in him alone.
Mr. AMES.
I believe there are very few gentlemen on this floor who
have not made up their opinions; therefore it is particularly disagreeable
to solicR their attention, especially when their patience is already exhausted, and their curiosity sated ; but still I hope to be of some use in
collecting the variolls arguments, and bringing them to a point. I shall
rather confine myself to this task, than attempt to offer any thing that is
new. I shall just observe, that the arguments of the gentleman from
Pennsylvania, (Mr. Scott, / which are complained of as being rid,culous,
were arguments addresseu to the understandings of the committee; my
own understanding was enlightened by them, although they wore the garb
ofpleasanltry.
But to proceed to my main object.
The question, so far as it relates to the Constitution, is this- whether
it has vested the sole power of removing in the President alone, or whether
it is to take place by and with the advice and consent of the Senate. If
the question of constitutionality was once despatched, we should be left to
consider of the expediency of the measure.
I take it to be admitted on
all hands, though it was at first objected to by a worthy gentleman from
South Carolina, that the power of removal from office, at pleasure, resides
somewhere in the government.
If it does not reside in the President, or
the President and Senate, or if the Constitution has not vested it in any
particular body, it must be in the legislature; for it is absurd to suppose
that officers once appointed cannot he removed. The argument tending
to prove that the power is in the President alone, by an express declaration,
may not be satisfactory to the minds of those gentlemen who deem the
Constitution to be silent on that head. But let those gentlemen revert to
the priqciples, spirit, and tendency, of the Constitution, and they will be
compelled to acknowledge that there is the highest degree of probability
that the power does vest in the President of the United States. I shall
not undertake to say that the arguments are conclusive on this point. I
do not suppcee it is necessary that they should be so; for I believe nearly
u good conclusions may be drawn from the refutations of an argument as
from any other proof; for it is well said, that destructio trains e_t garter
a/_er/_.
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It has been aaid, and addres_d with. solemnity to our eonsoleuces, tha,
we ought not to destroy the Constitution, to change, or modify it: nay, it
has been inferred that it is unnecessary and dangerous for us to proceed
in this inquiry. It is true, we may decide wrong, and therefore there may
be danger; but it is not unnecessary: we have entered too far into the
discussion to retreat with honor to ourselves or security to our country :
we arc sworn as much to exercise constitutional authority, for the general
good, as to refrain from assuming powers that are not given to us : we are
as responsible for forbearing to act, as we are for acting. Are we to leave
this question undetermined, to be contended between the President and
Senate ? Are we to say that the question to us is indissoluble, and therefore throw it upon the shoulders of the President to determine ? If it is
complex and difficult, it is certainly disingenuous in us to throw off"the
decision : besides, after so long a debate has been had, a decision must be
made ; for it never would do to strike out the words, as that would be deciding, and deciding against the power of the President.
It must be admitted that the Constituti6n is not explicit on the point in
contest ; yet the Constitution strongly infers that the power is in the President alone. It is declared that the executive power shall be vested in the
President.
Under these terms, all the powers properly belonging to the
executive department of the government are given, and such only taken
away as are expressly excepted.
If the Constitution had stopped here,
and the duties had not been defined, either the President had had no powers at all, or he would acquire from that general expression all the powers properly belonging to the executive department. In the Constitution,
the President is required to see the laws faithfully executed.
He cannot
do this without he has a control over officers appointed to aid him iu the
performance of his duty. Take this power out of his hands, and yon virtually strip him of his authority; you virtually destroy his responsibility,
the great security which this Constitution holds out to the people of
America.
Geutlemen will say that, as the Constitution is not explicit, it must be
matter of doubt where the power vests. If gentlemen's consciences will
not let them agree with us, they ought to permit us to exercise the like
liberty on our part. But they tell us we must meet them on the ground
of accommodation, and give up a declaration that the power of removal
is in the President, and they will acquiesce in declaring him to have the
power o[" suspension ; but they should recollect that, in so doing, we sac,
rifiee the principles of the Constitution.
It has been frequently said, that the power of removing is incidental
to the power of appointing : as the Constitution implies that all officers,
except the judges, are appointed durin_ pleasure, so the power of removal may, in all cases, be exercised.
But suppose this general principle
true; yet it is an arbitrary principle, I take it, and one that cannot be
proved : if it was denied, it could not be established ; and if it was e_
tablished, it is still doubtful whether it would make for the adverse side
of this question or not, because it is dubious whether the Senate do actually appoint or not. It is admitted that they may check and regulate
._e appointment by the President ; but they can do nothing more ; they
are merely an advisory body, and do not secure any degree of responsibility, which is nne great object of the present Constitution : they are not
answerable for their secret advice ; but if they were, the blame, divided.
among so many, would fall upon none.
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Certainly this assumed principle is very ofl_n untrue ; but if it is true,
It is not favorable to the gentlemen's doctrine. The President, I con.
tend, has expressly the power of nominating and appointing, though he
must obtain the consent of the Senate.
He is the agent: the Senate
may prevent his actil_g, but cannot act themselves.
It may be difficult
to illustrate this point by examples which will exactly correspond: but
suppose the case of an executor, to whom is devised lands, to be sold with
the advice of a certain person, on certain conditions ; the executor sells
with the consent, and upon the conditions, required in the will; the conditions are broken ; may the executor re6nter for the breach of them _ or
has the person whom he was obliged to consult with in the sale any power to restrain him _. The executor may remove the wrongful possessor
from the land, though, perhaps, by the will, he may hold it in trust for
another person's benefit.
In this manner, the President may remove
from office, though, when vacant, he cannot fill it without the advice of
the Senate.
We are told it is dangerous to adopt constructions; arid
that what is not expressly given is retained. Surely it is as impropel
in this way to confer power upon the Senate as upon the President ; for
if the power is n,_t in the President solely by the Constitution, it .Jever
can be in the President and Senate by any grant of that instrument:
any arguments, therefore, that tend to make the first doubtful, operate
against the other, and make it absurd. If gentlemen, therefore, doubt
with respect to the first point, they will certainly hesitate with respect to
the other. If the Senate have not the power, -- and it is proved that
they have it not, by the arguments on both sides,-- the power either vests
with the President or tile legislature.
If it is in the disposal of the latter,
and merely a matter of choice with us, clearly we ought not to bestow it
on the Senate; for the doubt, whether the President is not already entitled to it, is an argument against placing it in other hands : besides, the
exercise of it by the Senate would be inconvenient ; they are not always
sitting : it would be insecure, because they are not responsilJle : it would
be subversive of the great principles of the Constitution, and destructive
to liberty, because it tends to intermingle executive and legislative powers in one body of men, and this blending of powers ever forms a tyranny.
The Senate are not to accuse offenders ; they are to try them : they are
not to give orders ; but, on complaint, to judge of the breach of them.
We are warned against betraying the liberties of our country: we are
told that all powers tend to abuse : it is our duty, therefore, to keep them
single and distinct. Where the executive swallows up the legislature, it
becomes a despotism; where the legislature trenches upon the executive,
it approaches towards despotism ; and where they have less than is necessary, it approximates towards anarchy.
We should be careful, therefore, to preserve the limits of each anthoiity, in the present question.
As it respects the power of the people, it i_
but of little importance ; it is not pretended that the people have reserved
the power of removing bad officers.
It is admitted, on all hands, that
the government is possessed of such power ; consequently, the peoi_le can
neither lose nor gain power by it. We are the servants of the people ; we
are the watchmen ; and we should be unfaithful, in both characters, if we
should so administer the government as to destroy its great principles and
most essential advantages. The question now among us is, which of these
servants shall exercise a power already granted. Wise and virtum,_ aa
the Senate may be, such a power lodged in their hands will not only tend
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to abuse, but cannot tend to any thing else. Need ]"repeat the inconveniences which will result from vesting it in the Senate_ No. I appeal
to that maxim which has the sanction of experience, and is authorized by
the decision of the wisest men : to prevent an abuse of power, it must be
distributed into three branches, who must be made independent, to watch
and check each other : the people are to watch them all. While these
maxims are pursued, our liberties will be preserved. It was from neglecting or despising these maxims, the ancient commonwealths
were destroyed.
A voice tssues from the tomb which covers their ruins, and proclaims to mankind the sacredness of the truths that are at this moment
in controversy.
It is said that the Constitution
has blended these powers which we
advise to keep separate, and, therefore, we ought to follow in completing
s_milar regulations; but gentlemen ought to recollect, that has been all
objection against the Constitution;
a.d if it is a well-founded one, we
ought to endeavor, all that is in our power, to restrain the evil, rather than to
increase it. But, pe.rhaps, with the sole power of removal in the President,
the check of the Senate in appointments may have a salutary tendency :
iu relnovi,_g from office, their advice and consent are liable to all the objections that have been stated
It is very proper to guard the introduction
of a man into office by every check that can properly he apphed ; but after he is appointed, there can be no use in exercising a judgment upon
events which have heretofore taken place.
If the Senate are to possess
the power of removal, they'will be enabled to hold the person in office,
let the circumstances be what they may, tl_at point out the necessity or propriety of his removal; it creates a permanent co,nectioa ; it will nurse
faction ; it will promote intrigue to obtain protectors, and to shelter tools.
Sir, it is infusing poison into the Constitution ; it is an impure and unchaste connection : there is ruin in it : it is tempting the Senate with forbidden fruit : it ought not to be possible fi)r a branch of the legislature
even to hope for, share of the executive power ; for they may _ tempted
to increase it. by a hope to share the exercise of it. People are seldom
jealous of their own power ; and if the Senate become part of the executive, they will be very improper persons to watch that department : so far
fron_ being champions for liberty, they will become conspirators against it.
The executive department should ever be independent, and sufficiently
energetic to defeat the attempts of either branch of the legislature to usurp
its prerogative.
But tl_e proposed control of the Senate is setting that
body above the President : it tends to establish an aristocracy,
And at the
moment we are endangering the principles of our free and excellent Constitution, gentlemen are undertaking to amuse the people with the sound
of liberty. If their ideas should succeed, a principle of mortality will be
infused into a gover.ment which the lovers of mankind have wished might
last to the end of the world. With a mixture of the executive and legislative
powers in one body, no government can long remain uncorrupt.
With a
corrupt executive, liberty may long retain a trembling existence.
With a
corrupt legislature, it is impossible : the vitals of the Constitution would
be mortified, and death must follow in every step. A government thus
formed would be the most formidable curse that could befall this country.
Perhaps an enlightened people might timely thresee and correct the error ;
hut if a season was allowed for such s compound to grow and produce its
natural fruit, it would either banish liberty, or the people would be driven
to exercise their unalienable right, the right of uncivilized nature, and

_)8

,

President's Power of Removal. _ MA_mom'.

[June 16,

d_roy a monster whose voracious and capacious jaws could crush and
swallow up themselves and their posterity.
The principles of this Constitution, while they are adhered to, will
perpetuate that liberty which it is the honor of Americans to have well
comended for. The clause in the bill is calculated to support those principles ; and for this, if there was no other reason, I should be inclined to
give it my support.
Mr. LIVERMORE.
The decision of this question depends upon
the construction of a short clause in the Constitution, in which is designated the power of the President.
It is said he shall have power, by and
with the advice and consent of' the Senate, to make treaties, provided
two thirds of the senators present concur.
He shall nominate, and, by
and with the advice and consent of the Senate, appoint ambassadors, other
public ministers, and consuls, justices of the Supreme Court, and all other
offcers of the United States. Such strange constructions have been given
to this advice and consent of the Senate, which, if agreed to, will make
the whole Constitution nothing, or any thit'=g, just as we please. If we
can deprive the Senate of their powers in making treaties, and say, with
truth, that they have no authority in the business, the legislature will become a dangerous branch of the government.
So, in the case of appointing _,ffcers, if it can be truly said that these heads of departments are the
servants of the President alone, we shall make the executive department a dangerous one.
I do not admit that any man has an estate in his office. I conceive all
officers to be appointed during pleasure, except where the Constitution
stipulates for a different tenure--unless,
indeed, the law should create the
office, or officer, for a term of years. After observing this, I must contend that the power of removal is incidental to the power of appointment.
If it was the President alone that appointed, he alone could displace.
If
the President and Senate, by a joint agreement, appoint an officer, they
alone have the power to sunersede him ; and however any gentleman may
say he doubts, or does not understand, the farce of this principle, yet to
me it appears as clear and demonstrable as any principle of law or justice
that I am acquainted with. There is another method to displace officers
expressly pointed out by the Constitution ; and this implies, in the clearest manner, that in nit other cases offcers may be removed at pleasure ;
and _f removed at pleasure, it must be at the pleasure of the parties who
appointed them.
Congress are enabled, by the Constitution, to establish offices by taw.
In many cases they will, no doubt, vest the power of appointing inferior
officers in the President alone. They have no express right, by the C,,nstitution, to vest in him the power of removing these at pleasure ; yet no
gentleman will contend but inferior officers ought to be removable at
pleasure.
How, then, can the President acquire this autholity, unless it
be on the principle that the power of removal is incidental, and the natural consequence of the power of appointing;. If gentlemen will maintain
consistency, they wilt be compelled to acknowledge the force of this principle and if they acknowledge the principle, they must agree to strike
out the words.
Mr. MADISON
The question now seems to be brought to this
whether it is proper or improper to retain these words in the clause, provided they are explanatory of the Constitution.
I think this branch of the
l_gidature is as much interested in the establishment of the true meaning
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of the Constitution, as either the President or Senate; and when the Constitution submits it to us to establish cJffices by law,. we ought to know by
what tenure the office should be held, and whether It should depend upov
the concurrence of the Senate with the President, or upon the will of the
President alone, because gentlemen ,nay hesitate, in either case, whether
they will make it for an indefinite or precise time. If the officer can be
removed at discretion by the President, there may be safety in letting it be
for an indefinite period.
If he cannot exert his prerogative, there is no
security, even by the mode of impeachment ; because the officer may intrench himself behind the authority of the Senate, and bid defiance to
every other department of government.
In this ease, the question of
duration would take a d,fferent turn. Hence it is highly proper that we
and our constituents should know the tenure of the office. And have we
not as good a right as any branch of the govermnent to declare om sense
of the meaning of the Constitution _.
Nothing has yet been offered to invalidate the doctrine, that the meaning
of the Constitution may as well be ascertained by the legislative as by the
judicial authority.
When a quest,on emerges, as it does m this bill,
arid much seems to depend upo,i it,--I should conceive it highly proper
to make a legislative construction.
In another point of view, it is proper
that this interpretation should now take phce, rather than at a time when
the exigency of the case m:ty require the exercise of the power of removal.
At present, the disposition of every gentleman is to seek the truth, and
abide by its guidance when it is discovered.
I have reason to believe the
same disposition prevails in the Senate.
But will this be the case when
some individual officer of high rank draws into question the capacity of the
President, with the Senate, to effect his removal '! If we leave the Constitution to take this course, it can never be expounded until the President
shall think it expedient to exercise the right of removal, if he supposes he
has it. Then the Senate may be induced to set up their pretensions; and
will they decide so c:dmly as at this time, when no important officer in
any of the great departments is appointed to influence their judgments_
The imagination of no member here, or of the Senate, or of the President
himself, is heated or disturbed by faction. If ever a proper moment for
decision should offer, it must be one like the present.
I do not conceive that thi_ question has been truly stated by some gen.
t[emen.
In my opinion, it is not whether we shall take the power from
one branch of the government, and give it to another [ but the question
is, to which branch has the Constitution given it _. Some gentlemen
have said that it resides in the people at large, and that, if it is necessary to the government, we must apply to the people for it, and obtain
it by way of amendment to the Constitution.
Some gentlemen contend, that although it is given in the Constitutinn as a necessary power to
carry into execution the other powers vested by the Constitution, yet it is
vested in the legislature.
I cannot admit this doctrine either, because it
is setting the legislature at the head of the executive branch of the government. If we take the other construction, of the gentleman from S_uth
Carolina, that all officers hold their places by the firm tenure of good behavior, we shall find it still more improper.
I think gentlemen will see,
upon reflection, that this doctrine is incompatible with the principles of
free government.
If there is no removability but by way of impeachme,t,
then all the executive officers of government hnid their offices by the firm
tenure of good behavior, from the chief justice down to the tide-waiter.
[Mr. SMITH interrupted Mr. Madison, and saidj that he had admitted
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that inferior officers might be removed, because the Constitution had left
it in the power of the legislature to establish them on what terms they
pleased; consequently, to direct their appointment and removal ]
Mr. MADISON had understood the gentleman as he now explained
himself.
But still he contended that the consequences he had drawn
would necessarily follow ; because there was no express authority given to
the legislature, in the Constitution, to enable the President, the courts
of law, or heads of departments, to remove an inferior officer. All that
was said on that head was confined solely to the power of appointing them.
If the gentleman admits, says he, that the legislature may vest the power
of removal, with respect to inferior officers, he must also admit that the
Constitution vests the President with the power of removal in the case of
superior officers, because both powers are implied in the same words ; the
President may appoint the one class, and the legislature may authorize
the courts of law or heads of departments to appoint in the other case.
If, then, it is admitted that the power of removal vests in the President, or
President and Senate, the arguments which I urged yesterday, and those
which have been urged by honorable gentlemen on this side of the question for these three days past, will fully evince the truth of the construetion which we give,--that
the power is in the President alone. I will not
repeat them, because t]aey must have full possession of every gentleman:s
mind.
I am willing, therefore, to rest the decision here, and hope that it
will be made in such a manner as to perpetuate the blessings which this
Constitution was iutended to embrace.
Mr. BALDWIN.
I have felt an unusual anxiety during the debate upon
this question.
I have attentively listened to the arguments which have
been brought forward, and have weighed them in my mind with great
deliberation;
and as I consider a proper decision upon it of almost
infinite importance to the government, I must beg the indulgence of the
house while I submit a few observations.
The main ground on which the question is made to rest is, that if we
adopt this clause, we violate the Constitution.
Many of the gentlemen
who advocate the present motion for striking out, would, if they could do
it with consistency to the Constitution, be in favor of the clause.
We
have been reminded of our oaths, and warned not to violate the solemn
obligation. This injunction has come from so many parts of the house, that
it arrested my whole attention for a few minutes; and then they produced
us the clause in the Constitution which directed that officers should be
appointed by and with the advice and consent of the Senate. They then
tell us that he should be removable in the same manner. We see the
clause by which it is directed that they should be appointed in that manner,
but we do not see the clause respecting their removal in the same way.
Gentlemen have only drawn it as an inference from the former: they
construe that to be the meaning of the Constitution, as we construe the
reverse. I hope, therefore, gentlemen will change their expression, and
say, we shall violate their construction of the Constitution, and not the
Constitution itselE This will be a very different charge! unless the
gentlemen pretend to s.pport the doctrine of infallibility, as it respects
their decisions; and that would perhaps be more than the house are
willing to admit, and more than the people in this country are accustomed
to believe.
I have said the gentlemen rest their principal opposition on this point-that the Constitution plainly means that the officers must be removed in
tlm way they are appointed. Now, when gentlemen tell me that I was
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goi,g to construe the Constitution, and many interpret it in a m,'mnex
which was never intended, I am very cautious how 1 proceed. I do no,
like to construe over much. It is a very delicate and critical branch of
our duty: and there is not, perhaps, any part of the Constitution on
which we should be more cautious and circumspect than on the present.
I am well authorized to say, that the mingling the powers of the Presi.
dent and Senate was strongly opposed in the Convention which had the
honor to submit to the consideration of the United States, and the differ.
ent states, the present system for the government of the Union. Some
gentlemen opposed it to the last; and finally it was the principal ground
on which they reftssed to give it their signature and assent. Cue gentleman called it a monstrous and unnatural connection, and did not hesitate
to affirm it would bring on convulsions in the government. This objection
was not confined to the walls of the Convention ; it has been the subject of
newspaper declamation, and perhaps justly so. Ought not we, therefore,
to be careful not to extend this unchaste connection any f_rther
Gentlemen who undertake to construe, say that they see clearly that
the po_ver which appoints must also remove. Now, I have reviewed this
subject with all the application and discernment my mind is capable of
and have not been able to see any such thing. There is an agency given
to the President, in making appointments, to which the Senate are connected.
But how it follows teat the connection extends to the removal,
positively I cannot see. They say that it follows as a natural, inseparable
consequence.
This sounds like logic.
But if we consult the premises,
perhaps the conclusion may not follow. The Constitution opposes this
maxim more than it supports it. The President is appointed by electors
chosen by the people themselves, or by the state legislatures. Can the state
legislatures, either combined or separate, effect his removal _ No. But the
Senate may, on impeachment by this house. The judges are appointed
by the President, by and with the advice and consent of the Senate; but
they are only removable by impeachment ; the President has no agettey in
the removal. Hence, [ say, it Is not a natural consequence that the power
which appoints should have the power of removal also.
We may find it necessary that subordinate officers should b_ appointed,
in the first instance, by the President and Senate. I hope it will not be
contended that the President and Senate shall be applied to in all eases
when their removal may he necessary.
This principle, sir, is not pursued by the Senate themselves, in the very bill that is now before this
house, sent down by the Senate, to establish the judicial courts of the
United States. It is directed that a marshal shall be appointed' for each
district, who shall have power to appoint one or more deputies ; and these
deputies are to be removable from office by the judge of*the. District
Court, or the Circuit Court sitting within the district, at the pleasure of
either. It is not said they shall he appointed by the marshal, who may remove them at pleasure ; which ought to be the case, if the maxim is true,
that the power which appoints necessarily has the power of removal.
But I dispute the maxim altogether ; for though it is sometimes true, it is
often fallacious ; but by no means is it that kind of conclusive argument
which they contend for.
Gentlemen proceed in their constructions, and" they ask, "Why did
not the Convention insert a clause in the Constitution; declaring the removal to he in a manner different from the appuintment _." They tell us
hat it mu_ naturally have occurred to them, and that here and there was the
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proper place to insert such a clause.
Now, let me ask them, also, if theirs
m the natural construction, why the Convention, after declaring that officers should be appointed by and with the advice and consent of the Senate,
did not add, to be removed in like manner. It must have as naturally
occurred to insert the one as the other. It is very possible that such a
clause might have been moved and contended for ; but it is hardly probable it would meet with success from those who opposed giving the Senate
any check or control whatsoever over the powers of the President ; much
less was it probable that those gentlemen who opposed it there should
wish to enlarge it by construction : for my p.art, I hope never to see it increased in this way. What of this nature ss brought in by the letter of
the Constitution, let it be there ; but let us never increase evils of which
we have some right to complain.
A gentleman asks, " Where is Ibe
danger of mixing these powers, if the Constitution has already done it 7"
That gentleman knows that it has always been viewed as an evil, and an
association of the legislative and executive powers in one body has been
found to produce tyranny.
It is a maxim among the wisest legislators not
to blend the branches of government further than is necessary to carry
their separate powers into more complete operation.
It was found necessary to blend the powers to a certain degree ; so far we must acquiesce.
The Senate must concur with the President in making appointments;
but with respect to the removal, they are not associated ; no such clause
is in the Constitution ; and, therefore, I should conclude that the Convention
did not choose they should have the power. But what need was there that
such a clause should be there _. What is the evil it a as intended to guard
against _. Why, we are afraid the President will unnecessarily remove a
worthy man from office ; and we say it is s pity the poor man should be
turned out of service without a hearing ; it is injurious to his reputation ;
it is his life, says the gentleman from New Hampshire, (Mr. Livermore ;)
it is cruelty in the extreme.
But why are we to suppose this? I do not
see any well-grounded apprehension for such an abuse of power.
Let us
attend to the operation of this business.
The Constitution provides for
what ? That no bad man should come into ofliee : this is the first evil.
Hence we have nothing to dread from a system of favoritism ; the public
are well secured against that great evil ; therefore the President cannot be
influenced by a desire to get his own creatures into office ; for it is fairly
presumable that they will be rejected by the Senate.
But suppose that
one such could be got in ; he can be got out again, in spite of the President: we can impeach him, and drag him from his plaee; and then there will
be some other person appointed.
Some gentlemen seem to think there should be another clause in the
Constitution, providing that the President should not turn out a good
officer, and then they would not apprehend so much danger from that
quarter. There are other evils which might have been provided against, and
other things which might have been re._ulated ; but if the Convention had
undertaken to have done them, the Constitution, instead of being contained in a sheet of paper, wonld have swelled to the size of a folio volume. But what is the evil of the President's being at liberty to exercise
this power of removal ? Why, we fear that he will displace, not one good
officer only, but, in a fit ofp_sion, all the goad officers of the government,
by which, to be _re, the public would suffer ; bt_'_I venture to say he
wonhl suffer himself more than My other man. But I trust there is no
dearth of good men. I believe he could not turn out so many, but that the
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Senate would still have some choice, out of which to supply a goes ons
But, even if he was to do this, what would be the consequence ? He
would be obliged to do the duties himself; or, if he did not, we would
impeach him, and turn him out of office, as he had done others. I must
admit, though, that there is n possibility of such an evil, but it is a remote
possibility indeed.
I think gentlemen must concede that, if there should be such a passion, -- such resentment as I have supposed between lhe President and the
heads of departments,-- the one or the other ought to be removed ; they
must not go on pulling different ways, for the public will receive mo_t
manifest injury : therefore it mitigates the appearance of the evil by suffering the public business to go on, which, from their irreconcilable difference, would otherwise be at a stand.
Mr. GERRY.
The judges are the expositors of the Constitution and
the acts of Congress. Our exposition, therefore, would be subject to their
revisal. In this way the constitutional balance would he destroyed.
The
legislature, with the judicial, might remove the head of the executlve
branch. But a further reason why we are not the expositors, is, that the
judiciary may disagree w_th us, and undo what all our efforts have labored
to accomplish.
A law is a nullity, u,less it can he carried into execution :
in this case, our law will he suspended.
Hence all construction nf the
meaning of the Constitution is dangerous, or unnatural, and therefore
ought to be avoided.
This is our doctrine, that no power of this kind ought to he exerclsed
by the legislature.
But, we say, if we must give a construction to the Constitution, it is more natural to give the construction in favor of the power
of removal vesting in the President, by and with the advice and consent
of the Senate, because it is in the nature of thin_,s that the power which appoints removes also. If there are deviations from this general rule, the
instances are few, and not sufficient to warrant our departure on this
occasion.
We say our construction is superior also, because it does not
militate against any clause of the Constitution ; whilst their construction
militates against several, and, in some respects, renders them mere nullities.
There is a consistency, under a monarchy, of the king's exercising the
power of appointment and removal at pleasure. In Great Britain this is
the prerogative of the throne ; where it is likewise held a maxim, that the
king can do no wrong. The chief magistrate under this Constitution is a
different character.
There is a constitutional tribuual, where he may he
arraigned, condemned, and punished, if he does wrong. The reason of
this distinction I take to be this: the majesty of the people receives an
injury when the President commits an improper act, for which they are to
receive satisfaction.
Kings have n property in government; and when a
monarch acts unwisely he injures his own interest, but is accountable tn
none, because satisfaction is due to himself alone. He is established in
his office for life ; it is an estate to him which he is interested to transmit
to his posterity unimpaired ; the good of the people, upon principles of
interest, will he his peculiar study ; he ought, therefore, to have power to
set in such a manner as is most likely to secure to him this object ; then.
necessarily, he must have the right of choosing or displacing his agents.
There can be+no difficulty on this point. But in a confederated republic
the chief magistrate has no such trust ; he is elected but for four years.
after which the government goes into other hands; he is not stimulated ".o
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improve a patrimony, and therefore has no occasion for complete power
over the officers of the government.
If he has such power, it can only be
made useful to him by being the means of procuring him a rei_lection, but
can never be useful to the people by inducing him to appoint good officers
or remove bad ones. It appears to me that such unbounded power vitiates
the principles of the Constitution ; and the officers, instead of being the
machinery of the government, moving in regular order prescribed by the
legislature, will be the mere puppets of the Presideet, to he employed or
thrown aside as useless lumber, according to his prevailing fancy.
If gentlemen will take this step, they must take another, and secure the
public good by making it the interest of the President to consult it ; they
must elect him for life, or, what will be more consistent still, they must
make his office hereditary. Then gentlemen may say, with some degree
of truth, that he ought to have the power of removal, to secure in his hands
a balance in the government.
But if gentlemen are willing to remain
where they are, and abide by the Constitution, regarding its true principles,
they will not contend that there is a necessity, or even a propriety, in vestmg this power in the President alone.
Gentlemen tell us they are willing to conside, this as a constitutional
question ; and yet the bill shows that they consider the Constitution silent,
for the clause grants the power in express terms: this also implies thai
the legislature have a right to interfere with the executive power contrary
to their avowed principles.
If the legislature has not the power of removal, they cannot confer it upon others; if they have it, it is a legislative
power, and they have no right to transfer the exercise of it to any other
body ; so, view this question in whatever point of light you please, it ix
clear the words ought to be struck out.
The call for t_ question being now very general, it was put w Shall
the words "to be removable by the President" be struck out_
It was determined in the negative ; being yeas 20, nays 34.
Amendments

to the Constitution.
HOUSl_ or

RZl'P.ZSESTATIVZS,

./]_

13, 1789.

Mr. GERRY.
The Constitulion of the United States was proposed by
a Convention met at Philadelphia ; but with all its importance, it did not
possess as high authority as the President, Senate, and House of Representatives of the Union ; for that Convention was not convened in consequence of any express will of the people, but an implied one, through
their members in the state legislatures.
The Constitution derived no aw
thorlty from the first Convention ; it was concurred in by conventions of
the people, and that concurrence armed it with power, and invested it
with dignity. Now, the Congress of the United States are expressly authorized, by the sovereign and uncontrollable voice of the people, to pro.
pose amendments whenever two thirds of both houses shall think fit.
Now, ifthis is the fact, the propositions of amendment will be found to
originate with a higher authority than the original system.
The conventtons of the states respectively have agreed, for the people, that the state
legtslatures shall be authorized to decide upon these amendments in the
manner of a convention.
If these acts of the state le_slstures are not
good, because they are not specifically instructed by their constituents,
neither were the acts calling the first and subsequent conventions.
Mr. AMES.
It is not necessary to increase the representation, in ord_-
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tO guard against corruption ; because no one will presume to think that t
body composed like this, and increased in a ratio of 4 to 3, will be much
less exposed to sale than we are. Nor is a greater number necessary to
secure the rights and liberties of the people, for the representative of a
great body of people is likely to be more watchful of its interests than the
representative of a lesser body.
Mr. MADISON.
Suppose they, the people, instruct a representative
by his vote to violate the Constitution ; is he at liberty to obey such instructions ? Suppose. he is instructed to patronize certain measures, and
from circumstances known to him, but not to his constituents, he is convinced that they will endanger the public good ; is he obliged to sacrifice
his own judgment to them ? Is he absolutely bound to perform what he is
instructed to do _ Suppose he refuses ; will his vote be the less valid, or
the community be disengaged from that obedience which is due, from the
laws of the Union ? If his vote must inevit:,bly have the same effect,
what sort of a right is this, in the Constitution, to instruct a representative
who has a right to disregard the order, if he pleases T In this sense, the
right does not exist; in the other sense., it does exist, and is provided
largely for.
Domestic

Debt.

Housz ov RZPaZSZNTATIVZS,
February2'2,1790,
Mr. SMITH, (oi' South Carolina.)
The Constitution itself was opposed to the measure, (discrimination of the domestic debt;) for it was
an ez post facto law, which was prohibited in express terms.
The transference of public securities was lawful at the time these al,enations were
made; an attempt therefore to punish the transferees, is an attempt to
make an ez post facto law, by making that unlawful which was lawful at
the time it was done ; it alters the nature of the transaction, and annexes
the idea of guilt to that which, at the moment of commission, was not only
perfectly innocent, but was explicitly authorized and encouraged by a
public act of Congress.
By that act, those who had money were invited
to purchase of those who held securities;
and now they were called upon
to punish the purchasers who bought under that invitation.
The Constitution restrains the states from passing any law impairing the force of
contracts : afortiori,
is the legislature of the Union restrained ? What
an example to hold up to the judiciary of the United States ! How could
they annul a state law, when the state would be able to plead a precedent
on the part of Congress ? The right of property was a sacred right : no
tribunal on earth, nor even legislative body, could deprive a citizen of his
property, unless by a fair equivalent, for the public welfare. The purchaser was vested, by the sale, with an absolute right to the fidi amount
of the security, and it was beyond their authority to divest him of it.
They might, indeed, by an act of power, declare that he should be paid
only half; but his right to the other moiety would not be extinguished.
The present Constitution, which is a mild one, met with considerable
opposition.
Had it been rejected, the public securities would never have
been paid.
It was the surest policy of governments to adhere strictly to their plight.
ed faith, when it was in their power to do so, even should such strict
adherence work an injury to some part of the community.
This was the
p.actice of nations in the case of a treaty, which, when made by competent auth¢.Tity they considered themselves bound to observe, although they
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deemed it disadvantageous to them, lest a refusal should deter other nations
from treating with them in future. It is by this line of conduct that public
credit can alone be supported.
Mr. MADISON.
The constitutionality of the proposition had been
drawn into question.
He (Mr. Madison) asked whether words could be
devised that would place the new government more precisely in the same
relation to the real creditors with the old. The power was the same; the
objection was the same : the means only were varied.
If the gentlemen persisted, however, in demanding precedents, he was
h_ppy in being able to gratity tbem with two, which, though not exactly
parallel, were, on that account, of lhe greater force, since the interposition
of government had taken place where the emergencies could less require
them. The first was the case of tile Canada bill. During the war which
ended in 1763, and which was attended with a revolution in the govermnent
of Canada, the supphes obtained for the Fret.oh army in that province
were paid fi_r i,i bills of exchange and certificates.
This peper depreciated, and was bought up cldefly by British merchants.
The sum and the
d'epreciations were so considerable as to become a subject of negotiation
between France aJ_d Great Britain at the peace. The negotiation produced a particular article, by which it was agreed by France that the
paper ought to be redeen,ed, and admitted by Great Britain that it
should be redeemed, at a stipulated value, in the year 1766, this article
was accordingly carried into effect by ministers from the two courts,
who reduced the paper, in the hands of the British holders, in some instances as much as seventy-five per cent. below its nominal value. It
was stated, indeed, by the reporter of the case, that the holders of the
paper had themselves concurred in the liquidation ; but it was not probable that the concurrence was voluntary. If it was voluntary, it shows that
they themselves were sensible of the equity of the sacrifice.
The other case was of still greater weight, as it had no relation to war
or to treaty, and took place in the nation which had been held up as a
model with respect to public credit. In tile year 1715, the civil list of
Great Britain had fallen in arrears to the amount of ,£500,000.
The
creditors who had furnished supplies to the government, had, instead of
money, received debentures only from respectable officers. These had
depreciated. In that state they were assigned in some instances; in others,
covenanted to be assigned.
When the Parliament appropriated funds for
satisfying these arrears, they inserted au express provision in the act, that
the creditors who had been obliged, by the defaults of government, to
dispose of their paper at a loss, might redeem it from the assignees by
repaying the actual price, with an interest of six per cent., and that all
agreements and covenants to assign should be absolutely void. Here,
then, was an interposition on the very principle that a government ought
to redress the wrongs sustained by its default, and on an occasion trivial
when compared with that under consideration;
yet it does not appear
that the public credit of its nation was injured by it.

Slave

Trade.

_On

com_dttinff
the Memorial
the Slave Trade.

of the Quakers

on

Housz oF REJ'IXI_SZ._TATI_ES,
J/areA, 1790.
Mr. TUCKER
said, he conceived the memorial to be ,_o glaring an
interference with the Constitution, that he had hoped tb_ house would
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not have given ao much countenance to a request _o improper in itself.
He was sorry that the society had discovered so hu'e prudence in their
memorial, as to wish that Congress should intermeddle iu tile internal regulations of the p4rticular states.
He hoped the petition would not be
committed, as it would operate directly against the interest of those it
was designed to benefit. This is a busi,ess that may be attended with
the most serious consequences; it may end in a subversion of the government, being a direct attack on the rights and property of the Sonthern
States.
He then inquired what satisfaction was to be made to the proprietors of slaves. He believed it was not m the power of the states to
make indemnification for the loss that would attend ema,_eipation,
lie
reprob_ited the interposition of 1he society, and denied that they possessed
any more humanity than other denominatio,s.
Mr. GERRY replied to Mr. Tucker, and desired the gentleman to point
out any part of the memorial which proposed that the legislature should
infringe on the Constitution.
For his pa,t, he heard nothing read that
had such a tendency.
Its o,ly object was, that C_mgress sho,ld exert
their constitutional authority to abate the horrors of slavery so far as they
could. He hoped the petition would be comm,tted.
Indeed, lie co,sidered that all altercation on the subject of commitme.t was at an end, as
the house had essentially determined that it should be committed.
Mr. BURKE reprobated the commitment, as subversive of the Constitution, as sounding an alarm, and blowing the trumpet of sedition in the
Southern St;_tes. He should oppose the business totally; and if chosen
on the committee, he sh,mld decline serving.
Mr. SCOTT was in favor of the commitment.
Mr. JACKSON
was opposed to it, a,d painted in strong colors the
alarming consequences to be apprehended from taking up the business,
revolt, insurrection, and devastation,--and
concluded by an observation
similar to Mr. Barke's.
Mr. SHERMAN
could see no difficulty in commitling the memorial ;
the committee may bring in such a report as may prove satisfactory to
gentlemen on all sides.
Mr. BALDWIN referred to the principles of accommodation which prevailed at the time of forming t_le government.
Those mutual concessions
witich then took place gave us a Constitution which was to insure the
peace and the equal rights and properties of the various states: and to
prevent all infraction of the rights in this particular instance, they precluded themselves, by an express stipulation, frmn all interposition in the
slave trade. Congress are not called upon to declare their sentiments
upon this occasion ; they cannot constitutionally interfere in the business.
He deprecated the consequences of such a measure in very forcible terms,
and hoped the house would proceed no farther in the investigation of the
subiect.
Mr. SMITH, (of South Carolina,) recurring to the memorial, observed,
that Congress could not constitutionally interfere in the business, upon
the prayer of the memorialists, as that went to an entire abolition of
s:avery; it could not, therefore, with propriety, be referred to a comn'..ttee.
In the Southern States, difficulties on this account had arisen in respect
*o the=-atificatlon of the Constitution ; and, except their apprehensions on
tt'is head had been dissipated by their property being scented and guarantiecl to tt'em by the Constitution itself, they never could have adopted it
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lie then depicted the miseries th _t would result from the interference of
Congress in the southern governments.
He asserted, as his opinion, that
]f the_e were no slaves iu the Southern States, they would be entirely
depopulated; from the nature of the country, it could not be cultivated
without them. Thetr proprietors are persons of as much humanity as the
inhabitants of ally part of tile continent : they are as conspicuous for their
morals as any of their neighbors.
He then asserted that the Quakers are a society not known to the laws ;
that they stand in exactly the same situation with other religious societies.
Their memorial relates to a matter in which they are no more interested
than any other sect whatever; and it must therefore be considered in the
light of advice ; and is it customary to refer apteee of advice to a committee?
He then contrasted this memorial wtth one which might be
presented from the sect called Shaking Quakers, whose principles and
practices are represented in a very exceptionable point of light ; and asked
whether Congress would pay any attention to such a memorial.
He
hoped the memorial would not be committed.
Mr. PAGE was in favor of the commitment.
He hoped that the
benevolet_t designs of the respectable memorialists would not be frustrated
at the threshold, so far as to preclude a fair dtseussion of the prayer of
their memorial.
He observed that they do not apply for a total abolitmti
of slavery. They only request that such measures may be taken, consislent w_th the Constitution, as may finally issue in the total abohtion of the
slave trade.
He could not conceive that the apprehensions entertail_ed by
the gentlemen from Georgia and South Carolina were well founded, as
they respected the proposed interference of Congress.
Mr. MADISON
observed, that it was his opinion, yesterday, that the
best way to proceed in the business wag to commit the memorial, without
any debate on the subject.
From what has taken place, he was more convinced of the propriety of the idea ; but, as the business hag engaged the
attention of many members, and nmeh has been said by gentlemen, he
would offer a few observations for the consideration of the house.
He
then entered into a critical review of the circumstances
respecting the
adoption of the Constitution ; the ideas upon the limitatiou of the powers
of Congress to interfere in the regulation t_f the commerce in slaves, and
showing that they undemably were not precluded from interposing m their
importation; and generally, to regulate the mode in which every species
of busmess shall be transacted.
He adverted to the western country, and
the cession of Geozgia, in which Congress have certainly the power to
regulate the subject of slavery ; which shows that gentlemen are mistaken
in supposing that Congress cannot constitutionally interfere in the business
in any degree whatever.
He was in favor of committing the petitions,
and justified the measure, by repeated precedents in the proceedings of
the house.
Mr. GERRY entered into a justification of the interference of Congress, as being fully compatible with the Constitution.
He descanted on
the miseries to which the Africans are subjected by this traffic, and said
that he never contemplated this subject without reflecting what his own
feelings would be, in ease himself, his children, or friends, were placed in
the same deplorable circumstances.
He then adverted to the flagrant
acts oferuelty which are committed in carrying on that traflle, and asked
whether it ean be supposed that Congress has no power to prevent such
transactions as far as possible.
He then referred to the Constitution, arid
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pointed out the restrictions laid on the general government respecting tha
importation of slaves. It is not, he presumed, in the contemplation of any
gentleman in this house to violate that part of the Constitution ; but that
we have a right to regulate this business is as clear as that we have any
rights whatever; nor has the contr_lry been shown by any person who hs__
spoken on the occasion.
Congress can, agreeably to the Constitution,
lay a duty of ten dollars a head on slaves : they may do this immediately.
He made a calculation of the value of the slaves in the Southern States.
He supposed they might be worth about ten million of dollars. Congress
have a right, if they see proper to make a proposal to the Southern States,
to purchase the whole of them ; and their resources in the western country may furnish them with means. He did not mean to suggest a measure
of this kind: he only instanced these particulars to show that Congress
certainly have a right to intermeddle in this business. He thought that
no objections had been offered of any force to prevent the committing of
the memorial.
Mr. BOUDINOT was in favor of the commitment, enlarged on the
idea suggested by Mr. Gerry, and observed that the memorial contained
only a request that Congress would interfere their authority in the
cause of humanity and mercy.
Mr. GEB.KY and Mr. STONE severally spoke again on the subject.
The latter gentleman, in opposition to the commitment, said, that this
memorial was a thing of course ; for there never was a society of any considerable extent which did not interfere with the concerns of other people;
and this interference has at one time or other deluged the world with blood.
On this principle he was opposed to the commitment.
Mr. TUCKER moved to modify the first paragraph by striking out all
the words after the word opinion, and to insert the following : "that the
several memorials proposed to the consideration of this house a subject on
which its interference would be unconstitutional, and even its deliberations
highly injurious to some of the states of the Union."
Mr. JACKSON rose, and observed, that he had been silent on the subject of the reports coming betbre the committee, becan_e he wished the
principles of the resolutions to be examined fairly, and to be decided on
their trlle grounds. He was against the propositions generally, and would
examine the policy, the justice, and use of them ; and he hoped, if he could
m_ke them appear in the same light to others as they did to him by fair
argument, that the gentlemen in opposition were not so determined in their
opinions as not to give up their present sentiments.
With respect to the policy of the measure, rathe situation of the slaves
here, their situation-in their native states, and the disposal of them in
case of emancipation, should be considered.
That slavery was an evil
habit he did not mean to controvert ; but that habit was already established,
and there were peculiar situations in countries which rendered that habit
necessary.
Such situations the states of South Carolina and Georgia were
in : large tracts of the most fertile lands on the continent remained uncoltivated for the want of population.
It was frequently advanced on the
floor of Congress bow unhealthy those climates were, and how impossible
it was for northern constitutions to exist there. What, he asked, is to he
done with this uncultivated territory ? Is it to remain a waste _ Is the
rice trade to be banished from our coasts _ Are Congress willing to de_rlve themselves of the revenue arising from that trade, and which is dail)
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mcreaslng, and to throw this great advantage into the hands of other
_ountries?
Let us examine the use or the b_nefit of the resolutionscontained in the
report. I call upon gentlemen to give me one single instance in which
they can be of service. They are of no use to Congress. The powersof
that body are already defined, and those powers cannot be amended, confirmed, or diminished, by ten thousand resolutions.
Is not the first propositlon of the report fully contained in the Constitution ? Is not that the
guide and rule of this legislature ? A multiplicity of laws is reprobated in
any society, and tends but to confound and to perplex.
How strange w_mld
a law appear which was to confirm a lawt and how much more strange
must it appear fi)r this body to pass resolutions to confirm the Constitution
under whsch they sit! This is tile case with others of the resolutions.
A gentleman from Maryland (Mr. STONE) very properly observed that
the Union had received the differeqt states with all thcir ill habits about
them. This was one of these habits established long before the Constitution, and could not now be remedied.
He begged Congress to reflect on
the number on the continent who were opposed to this Constitution, and
on the number which yet remained in the Southern States.
The violation
of this compact they would seize on with avidity; they would nsake a
handle of it to cover their designs against the government ; and many good
federalL-ts, who would be iiljured by the measure, would be induced to join
them. His heart was truly federal, and it had always been so, and he
wished those designs frustrated. He begged Congress to beware, before
they went too far. He called on them to attend to the interest of two
whole states, as well as to the memorials of a society of Quakers, who
came forward to blow the trumpet of sed,tion, a,,d to destroy that Constitution which they had not in the least contributed by personal service or
supply to establish.
He seconded Mr. Tucker's motion.
Mr. SMITIt (of South Carolina) said, the gentleman from Massachusetts
(Mr. GERRY) had declared that it was the opinion of the select committee, of which he was a member, that the memorial from the Pennsylwnia
society required Congress to violate the Constitution.
It was not less
astonishing to see Dr. Franklin taking the lead in a business which looks
so much like a persecution of the southern inhabitants, when he recollected the parable he had written some time ago., with a view of showing
tbe impropriety of one set of men persecuting others for a difference of
opinion. The parable was to th,s effect : " An old traveller, hungry and
weary, applied to the patriarch Abraham for a ni,_ht's lodging. In conversation, Abraham discovered that the stranger differed with him on religious points, and turned him out of doors. In the night, God appeared
unto Abraham, and said, Where is the stranger? Abraham answered, I
found that he did not worship the true God, and so I turned him out of doors.
The Almighty thus rebuked the patriarch : Have I borne with him threescore and ten years, and cmtldst thou not bear with him one night ?"
Has
not the Almighty, said Mr. Smith, borne with us for more than threescore
years and ten ? He has even made our country opulent, and shed the
blessings of affluence and prosperity on our land, notwithstanding all its
slaves ; and must we now be ruined on account of the tender consciences
of a few scrupulous individuals, who differ from us on this point ?
Mr. BOUDINOT
agreed with the general doctrines of Mr. S., but
could not agree that the clause in the Constitution relating Io the want of
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power in Congress to prohibit the importationof such persons as any of
the states, nora ezisting, shall think proper to admit, prior to the year 1808,
and authorizing
a tax or duty on such importation,
not exceeding
ten
dollars for each person, did not extend to negro slaves.
Candor required
that he should acknowledge
that thin was the express design of the Constit_ion;
and therefore
Congres_
could not interiere
in prohibiting
the
importatson
or promoting
the emancipation
of them prior to that period.
Mr. Boudmot observed, that he was well informed that the tax or duty of
ten dollars was provided, instead of the five per cent. ad valorem, and was
so expressly understood
by all parttes
in the Convention
; that, therefore,
it was the interest
and duty o[" Congress
to impose this tax, or it would
not be doing justice to the states, or equalizing
the duties throughout
the
Union.
If this was not done, merchants
mighl bring their whole capitals
into this branch
of trade, al_d save paying
any duties whatever.
Mr.
Boudinot
observed, that the gentleman
had overlooked
the prophecy of
St. Peter,
where
he Ibretells
that, among
other damnable
heresies
"through
covetousness
shall they wtth feigned words make merchandise

of you."
[NorE.--ln
the first edition, p. 2It, vol. iv., this head terminated, " .Yemor/a/ re.
jec,te,d" -- a mistake, which the edlt_r m the present edition corrects, by stating that
with other petitions ova similar object, it was committed to a select committee : that
committee made a report; the report was referred to a committee of the whole house,
and discussed on four successive days : it was then reported to the house with amendments_ and by the house ordered to be insertbed in its Journals, and then/a/d on Us
btb/e.
That report, amamended in commlttee_ is in the follow'rig words : Th committee
to whom were referred sundry memorials frmn the people called Quakers, and also a
memorial from the Pennsylvania Society for promoting the Abolition of Slavery, sub.
mit the following report, (_ amended in committee of the whole :) -"First That the migration or importation of such persons, as any of the states now
existing shall think proper to admit, cannot be prohibited by Congreu prior to the year
1808.
"Secondly.
That Congress have no power to interfere in the emancipation of
slaves, or in the treatment of them, within any of the states; it remaining with the
several states alone to provtde any regulation therein which humanity and true policy
may require.
"Thirdly.
That Congress have authority to restrain the citizens of the Unites
States from carrying on the Afrlean slave trade, for the purpose of supplying foreigners
with slaves, and of providing, by proper regulations, thr the humane treatment, during
their passage, of slaves imported by the said cit.zerm into the states admitting such
importations.
"Fourthly. That Cangress have also authority to prohibit foreigners from fitting
out vessels -in an_. part of the United States for transporting persons from Africa to
any foreign port.' ]

On the Establishraent
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Mr. GILES said he was disposed to consider the plan as containing
a
principle not agreeable
to the Constitution,
and in itself not altogether
expedient.
To show its unconstitutionality,
he read the 1st section ofthe bill which
established the subscribers
of the hank into a corporation,
to do which, he
conceived
the Constitution
had given Congress
no power.
He read" the
clause in the Constitution
which had been adduced as sanctioning
the
exere, ise of such a power.
This clause only respects,
he said, all the
necessary powers to carry into effect such as were expressly delegated ;
.hat of forming corporations
was not expressly granted.
He then adverted
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n the power of borrowing money, vested in Congress by the Constitution,
and controverted the idea that a bank was necessary to carry it into execution. It might, he granted, conduce to a greater facility in exercising
that power; but that it was expedient or necessary he dcnied, either to
effect loans or establish the government.
If Congress, in this instance, he observed, exercised the power of trrecting corporations, it was nowhere limited, and they might, if they thought
fit, extend it to every object, and, in consequence thereof, monopolies of
the East and West India trade he established ; and this would place us, he
said, in the precise situation of a nation without a free constitution.
He referred to the clause in the Constitution which prohibits Congress
from giving a preference to one part of the United States over another.
This he considered, together with his other objections, fully sufficient to
justify a rejection of the plan.
He then offered some observations relative to the expediency of the
measure. If it is problematical only, whether the establishment of this
national bank is agreeable to the Constitution, this ought to be, he thought,
sufficient to prevent an adoption of the system. He showed the consequences which will result from a doubt of the legality of the measure. He
noticed the objection which had been originally made by the people to the
Constitution, and the pains which were taken to obviate their fears and
apprehensions.
The adoption of this plan, he said, would realize many
of their disagreeable anticipations.
He denied the necessity of a bank for
the preservation of government.
The only object, as the subject struck
his mind, was to raise stock ; but it was certainly not expedient, he conceived, to kindle the flame of discontent, and rouse the fears and jealousies
of the people, in many states, to raise stock.
He took notice of some observations which had fallen from a gentleman
from Connecticut, respecting incidental powers, and denied that Congress
possessed those powers.
The general government, he said, was not a consolidated government, but a federal government, possessed of such powers
as the states or the people had expressly delegated; but to support these
incidental powers, ceded to Congress, was to make it, not a federal, not
even a republican consolidated government, but a despotic one. If this
idea was contemplated, the people would be alarmed, they would be justly
alarmed, and he hoped they would be alarmed.
Mr. VINING observed, that he had endeavored to give the subject a
full and dispassionate consideration;
and, so far from thinking the
plan contrary to the Constitution, he considered it perfectly consonant
to it.
He adverted to the principles, design, and operations of the bank systems.
Their usefulness he deduced from the experience of those countries which had been the longest in the use of those institutions.
The
constitutionality of the measure he urged from a fair construction of those
powers, expressly delegated, and from a necessary implication ; for he insisted that the Constitution was a dead letter, if implied powers were not
to be exerei_d.
Mr MADISON did not oppose all the banking systems, bat did not
apwove of the plan now under consideration.
Upon the general view of banks, he recapitulated the several advantages which may he derived from them. The public credit, he granted,
might be raised for a time, but only partially.
Banks, he conceived,
tended to diminish the quantity of precious metals in a country; and the
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articles received in lieu of a portion of them, which was banishes, conferred no substantial benefit on the country. He dwelt on the casualties
that banks are subject to.
To be essentially useful in so extensive a country, banks, he said, should
be fixed in different parts of the United States ; and in this view, the local
hanks of the several states, he said, could be employed with more advantage than if any other banking system was substituted.
Circumstances,
in Great Britain, he observed, required that there should be one bal_k, as
the object there is to concentrate the wealth of the country to a point, as
the _ntetest of their public debt is all paid in one place. Here a difference in circumstances called for another kind of policy : the public debt
is paid in all the different states.
He then expressly denied the power of Congress to establish banks
And this, he said, was not a novel opinion ; he had long entertained it.
All power, he said, had its limits; those of the general government were
ceded from the mass of general power inherent ;n the people, and were
consequently confined within the bounds fixed by their act of cession.
The Constitution was this act ; and to warrant Congress in exercising the
power, the grant of it should be pointed out in that instrument. This, he
said, had not been done; he presumed it could not be done. If we ventured to construe the Constitution, such construction only was admissible,
as it carefully preserved entire the idea on which that Constitution is
founded.
He adverted to the clauses in the Constitution which had been adduced
as conveying this power of incorporation.
He said he could not find it
in that of laying taxes. He presumed it was impossible to deduce it from
the power given to Congress to provide for the general welfare. If it is
admitted that the right exists there, every guard set to the powers of the
Constitution is broken down, and the limitations become nugatory.
The present Congress, it was said, had all the powers of the old Confederation, and more. Under the old government a bank had been established ; and thence it was deduced that the present legislature had indubitably that power. The exigencies of government were such, he answered,
under the old Confederation, as to justify almost any infraction of parchment rights; but the old Congress were conscious they had not every
power necessary for the complete establishment of a bank, and recommended to the individual states to make sundry regulations for the complete establishment of the institution.
To exercise the power included in the bill was an infringement on the
rights of the several states; for they could est;_blish banks within their
respective jurisdictions, and prohibit the establishment of any others. A
law existed in one of the states prohibitory of cash notes of hand, payable on demand. The power of making such a law could not, he presumed, be denied to the states; and if this was granted, and such laws
were in force, it certainly would effectually exclude the establishment
of a bank.
This power of establishing a bank had been, he said, deduced from
the right, granted in the Constitution, of borrowing money ; but this, he
conceived, was not a bill to borrow money. It was said that Congress
had not only this power to borrow money, but to enable people to lend.
In answer to this, he observed that, if Congress had a right to enable
those people to lend, who are willing, but nat able, it might be said
that they have a right to compel those to lend, who were able, and
act willing.
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lie ad_ .'rte.I to that clause in tile Constitution which empowers Congress
to pass all tbe laws necessary to carry its p-wers into execution, and, observing on the diffusive a,ld ductile interpretation of these words, and the
boundless latitude of construction
given them by tile friends of the bank,
said that, by their construction, every p_msible power might be exercised.
The governumut would then be paramount in all pubhc cases : charters,
incorporations, and monopolie._, might he given, and every limitation effectually swept away, and could supersede the establishment of every bank in
the several states.
The d,,'_rii_f. _,f mq_lication, he warned the'friends to
this s)stem, was a d.mgcrous one. which, multiplied and combined in the
manner some gentlemen appeared to contemplate, would form a chain
reaching every object of lcglslatio, of the United States.
This power to
incorporate, he contended, was of primary importance, and eouht by no
means be viewed as a subaltern, and therefi_re ought to be laid down in
the Constitution, to warrant Congress in the exercise of it, and ought not
to be considered as resuhing from any other power.
Incorporation, he said, is important as the power of naturalization ; and
Congress, he presun_ed, would not exercise the power of naturalizing a
fi_reigner, unless expressly authorized by the Constitution.
He read a
sentence in the bill respecting the power of making such regulations as
were not contrary to law. What law?
Was it the law of the United'
States?
There were so few, that this allowed a very considerable latitude to the power of making regulations, and more than any member,
he conceived, would wish to grant.
Were the laws of the individual
st_e_ eontemplaled by this provision ? Then it would be in the power of
the separate states to defeat an institution of the Union.
He asked by
wh:_t authority Congress empowered a corporation to possess real estate.
He reprobated this idea. To establish this bank was, he said, establishing
a monopoly guarantied in such a manner that no similar privilege could
be granted to any other number of persons whatever.
He denied the
necessity of instituting a bank at the present time. The Constitution
ought no! to be violated without urgent necessity indeed.
There were
banks, in several of the states, from which some advantages could be
derived which couhl not be gained from an institution on the plan proposed.
In confirmation of his sentiments, he adduced certain passages from
speeches made in several of the state ronvcntions by those in favor of
adopting the Constitution.
These passages were fully in favor of this idea
--that
the general government could not exceed the expressly.delegated"
powers.
In confirmation also of this sentiment, he adduced the amendments propped by Congress to the Constitution.
He urged, from a wtriety of considerations, the postponement of the
buisness to the next session of Congress.
Mr. AMES.
For his own part, he never doubted the constitutionality
of the plan ; and if the public sense was to be regarded on the occasion,
their approbation of the measures taken by the old Confederation, respecting the Bank of North America, and their total silence on the constitutionality of the plan bef,,re Conzress at this day, were to him sufficient
proofs of their opinions on the subject.
The first question that occurred on this subject was, whether the powers
of the house were confined to those expressly granted by the letter of the
Constitution, or whether the doctrine of implication was safe $rround to
proceed upon.
If the letter of the Constitution
was to be adhered to
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the qu_tion he deemed determined; but if a more rational plan war
adopted, and the sense of the Constitution, upon strict examination, ap
peared even doubtful, every member must rhea appeal to his conscience
and understanding.
If the powers of the house were circumscribed by
the letter of the Constitution, much expense might have been saved to
the public, as their hands would have been completely tied. But, by the
very nature of government, the legislature had an implied power of using
every means, n,_t positively prohibited by the Constitution, to execute the
ends for which that goverument was instituted.
Every constitutional right
should be so hberally construed as to effect the public good. This, it
has been s rid, was taking too great a latitude; but certainly to promote
the ends of govermnent was tile end of its existence ; and. by the ties of
conscience, each member was bound to exercise every lawful power which
could have a tendency to promote the general welfare. It had been said
that the doctrine of implication was dangerous, and would alarm the
people. He thought it would not, unless the alarm was f,,unded.
Suppose, he said, the power of raising armies was not expressly granted
to the general government; would it be inferred from hence, that the
power of declaring war, without the means of carrying it on, had been
ceded to them ? Would it be said that the blood of fellow-e,tizens was
crying for vengeance, though their lives and property called for protection
from the hand of govei-nment?
Would it be said that they had not a
constitutional right to be protected ? Would it be urged that the Constitution, by not expressly granting to the general government the power
of levying armies, had put it out of their power to protect its citizens ?
This, he conceived, would be a very dangerous doctrine.
Suppose the power of borrowing motley had not been expressly given to
the federal government ; would it not, iu emergencies, be inferred from
the nature of the general powers granted to it? Suppose the power to
lend had not been mentioned, and a surplus of rev+,nue in the public coffers: shouht it not be distributed among the people, but locked up attd
suffered to remain unproductive in the treasury?
He imagined not. Suppose the question of redeeming the prisoners in captivity at Algiers was
befi,re the house; would it be urged that nothing could be done in their
favor, by the general government, because no power was specially granted ?
No.
Every person, he conceived, that felt as a man, would not think his
hands tied when they were to be extended to the relief of suffering fellowcitizens.
The power of buying certificates was not particularly mentioned
in the Constlmtion ; yet it had been exercised by the general government,
and was iuferred from that of paying the public debt, and front the reason
of the case. The power of establishing banks, he conceived, could be
deduced from the same source -- from their utility in the ordinary operations of government, and their indispensable necessity in cases of sudden
emergencies.
It was said that the state banks would serve all these purposes; but why deprive the general government, he asked, of the power
of self-defence ?
Mr. Ames proceeded to prove that the power of incorporaling the subscribers to the bank cmdd be deduced from that clause in the Constitution
which had been termed the s,oeepin_ clause. Unless a reasonable latitude
of construction of this part of the Constitution was allowed, he did not
see upon what authority several acts of Congress would rest. Whence
did the general government draw the authority they had exercised bver the
western territory ? That authority, he answered, must of necessity belong
to Congress : it could not rest with the individual states
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The power here was derived by implication, and was deduced from the
reason and necessity of the case ; and the power contended for in the present case might, for the same reasons, be exercised, and was drawn from
the same source.
The governme,t of the western territory was a species
of corporation--a
corporation in its nature the most important; and
would it be said that Congress had acted unconstitutionally
when they
established it? And would the territory be left under the control of the
individual states ? He presumed not.
By the Constitution, a power of regulating trade was specially given to
Congress ; and uuder this clause they had established regulations affecting
ships, seamen, lighthouses, &c.
By parity of reasoning, he conceived
that, as the power of collecting taxes was specified among the rights granted
by the Constitution to Congress, they undoubtedly were entitled to n_ake
regulations affocting the instruments by means of which those taxes were
to be collected.
Some opposition to the system arose from the idea that it was an infringement on the rights of the individual states. This objection he answered. It could not be denied, he said, that Congress had the right to
exercise complete and exclusive jurisdiction over the district of ten miles
square, ceded for the seat of permanent residence, and over such spots as
were ceded for the establishment of lighthouses, &c.
In these places,
then, it must be granted that Congress had authority to establish a bank.
If this was allowed, (and he could not see how it could be denied,) then
the question became a question of place, and not of principle.
He adverted to the preamble of the Constitution, which declares that i! is established for the general welfare of the Union.
This vested Congress with
the authority over all objects of national concern, or of a general nature.
A national bank undoubtedly came under this idea; aud though not specially mentioned, yet the general design and tendency of the Constitution
proved more evidently the constitutionality of the system, than its silence
in this particular could be construed to express the contrary.
He deduced
the power also from those clauses in the Constitution which authorize
Congress to lay and collect taxes. This, he said, could not be done from
every corner of so extended an empire without the assistance of paper. In
the power of borrowing money, he saw that of providing the means, by
the establishment of a bank. But it has been said that, if Congress could
exercise the power of making those who were willing, able to lend, they
might carry their authority to creating the will in those who were able.
This would be, he said, an abuse of power, and reasonings drawn from it
could not be just.
Gentlemen had v,oticed the amendment proposed by Congress to the
Constitutiou, as conveying the sense of the legislature on the nature of the
powers vested by that instrument.
The amendment stated, that it should
be declared, that the powers not expressly delegated to vhe general government, and such as could be exercised by the states, should be considered
as belonging to the states. But the power of estabhshing a national bank,
he said, could not be exercised by the states, and therefore rested nowhere
but in the federal legislature.
The doctrine of implication, it had been said, wonld excite alarms.
It
had been resorted to, and alarms had not been excited.
He conceived it
a necessary doctrine in many cases.
He had no desire to extend the powers granted by the Constttution
beyond the limits prescribed by them.
But in cases where there ¢rao
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doubt as tO its meaning and intention, he thought it his duty to consult
his conscience and judgment to solve them ; and even if doubts did still
remain, on two different interpretations of it, he would constantly embrace
tbat the least involved in doubt.
Mr. SEDGWICK expressed his surprise at the objections made to the
constitutionality of the bill.
A gentleman from Virginia (Mr. Madison) had taken some pains to
convince the house that he had uniformly been opposed to seeing the general governmeut exercise the power of establishing banks. He did not
wish to dispute with the honorable member the merit of consistency, but
only begged le._ve to remark that the same gentleman had not always been
averse to the exercise of power by implication.
Witness the proceedings
on the propriety of vesting the President of the United States with the
authority of removing officers. But in this case, he was willing to take
up the question solely on Its own merits, without reference to former
opinions.
In the present case, he conceived the determination of the question
rested, in a great measure, on the meaning of the words necessary and
proper.
Mr. MADISON.
Those two words had been, by some, taken in a
very limited sense, and were thought only to extend to the passing of such
laws as were indispensably necessary to the very existence of the govern.
merit. He was disposed to think that a more liberal construction should
be put on them, -- indeed, the co,tduct of the legislature had allowed them
a fuller meaning,_for
very few acts of the legislature could be proved
essentially necessary to the absolute existence of government.
He wished
the words understood so as to permit the adoption of measures the best
calculated to attain the ends of government, and produce the greatest
quantum of public utility.
In the Constitution, the great ends of government were particularly
enumerated;
but all the means were not, nor could they all be, pointed
out, without making the Constitution a complete code of laws: _ne discretionary power, and reasonable latitude, must be left to the jtrdg_aent of
the legislature.
The Constitution, he said, had given power to Congress
to lay and collect taxes; but the quantmn, nature, means of collecting,
_c., were of necessity left to the honest and sober discretiov_ of the legisIature.
It authorized Confess to borrow money ; but of whom, on what terms,
and in what manner, it had not ventured to determine; these points of
secondary importance were also left to the wisdom of the legislature. The
more important powers are specially granted; but the cheioe from the
known and useful means of carrying the power into effect, is left to the
decision of the legislature.
He ennmerated some other powers which are
spe0ified in the Constitution as belonging to Congress, and of which the
means of execution are not mentioned;
and concluded this part of his
argument by observing that, if the bank wh,ch it was pcoposed to establish
by the bill befi_re the house gould be proven necessary and proper to carry
into execution any one of the powers given to Congress by the Constitu
tion, this would at once determine the constitutionality of the measure.
He would not, he said, dwell any longer on the constit_tionality cf the
plan under consideration, but would only observe that no power gould be
exercised by Confess,
if the letter of the Constitution was strictly adhered to, and no latitude of construction allowed, and all the good that
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might be reasonably expected from an efficient government entirely frustrated.
Mr. LAWRENCE.
The principles of the government, and ends of
the Constitution, he remarked, were expressed in its preamble. It is
established for the commou defence and general welfare. The body of
that instrument contained provisions the best adapted to the intention of
those principles and attainment of those cuds. To these ends, principles,
and pr,,visions, Congress was to have, he conceived, a constant eye; and
then. by the swe_,pmg clause, they were vested with the powers to carry
the el_ds into execution.
Mr. JACKSON.
From the power given the general government of
makiug all necessary hws concerning the property of the United States, a
right to estabhsh a national hank had been deduced ; and it was asked if
bank notes were not property.
He said they were a property of a peculiar
nature.
They were not property as well as an ox or an ass ; so they could
not be taxed.
It had been asked whether Congress could not establish a bank within
the ten miles square, granted to the general government for the permanent
residence of the federal legislature.
Congres_ could not, because they
had no authority to force the circulation of this paper beyond the limit_
of the ten miles. The fiscal administration of the Union was said to be "
vested in Congress.
But this dLd not authorize their adoptioa of any
measures they should think fit for the regulation of the finances.
The
very Constitution which granted these fiscal powers restricted them by
particular clauses; for example, Congress could not without control lay
a poll tax, and could not, in any shape, impose duties on exports; yet
they were undoubtedly fiscal operations.
Gentlemen, he said, had deduced this power from various parts of the
Constitution.
The preamble and context had been mentioned; the clause
that provides for laying taxes had been particularly dwelt upon; but surely
the bill before the house d_d neither lay an excise, direct tax, or any other,
and could, therefore, not come within the meaning of the clause.
Mr. BOUDINOT.
But gentlemen say that the Constitution does not
expressly warrant the estabhshment of sueAi a corporation.
If, by eTpressly,
express words are me,rot, it is agreed that there are no express words ; an_
thts is the case with m_st of the powers.exercised
by Congress ; for if the
doctrine of necessary implication is rejected, he did not see what the supreme legislature of the Union could do in that character ; if this po_cr
is not clearly given in the Constitution by necessary mlplieation, then it
is a necessary cud proposed and directed, while the common and useful
necessary means to attain th:_t end are refi_sed, or at least not granted.
Mr. Baudinot was firmly of opinion that the national bank was the necessary means, without which the end could not be obtained.
Mr. STONE thought that the friends of 1he bill were not willing to
confine themselves to such means as were necessary and proper, but had
exteuded their views to those convenient and agreeable.
If, in the plan
bef,_re the house, he said, a provision had been made to secure a certainty
that money could be procured by the. government on loan from this b,mk,
there would be more plausibility, he thought, in urging its est.,blishment
by a construction of the power of borrowing money.
But the bank could,
and, whenever it was their intereg, certainly would, refuse lending to government.
If the power, in this case, was deduced by implication, and
was exercised because it was thought necessary and proper, it m;ght be
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the opinion of a future Congress that monopolies, in certain eases, mighl
be useful, and a door would then be open for their establishment.
Fdc't_ry 7, 1791.
Mr. GERRY.
The gentlemen on different sides of the question do
not disagree with respect to the meaning of the terms tazes, duties, intposts, e:tcises, &c., and of borrowing mo,ey, but of the word necessary ;
and the question is, Wh'_t is the general and popular meaning of the
term ? Perhaps the answer to the question will be truly this -- That, in a
general and popul:lr one, the word does not admit of a definite meaning,
but that this _aries according to the s.bjert and circumstances.
With
respect to the subject, for instance ; if the people, speaking of a garrison
besieged by a superior force, and without provisions or a prospect of relief, should s,_y it was under the necessity of surrendering, they would
mean a physical necessity ; for troops cannot subsist long without provisions. But if, speaking of a debtor, the people should say he was frightened by his creditor, and then reduced to the necessity of paying his
debts, they would mean a leRal, which is very different from a physical
necessity; for although the debtor, by refusin2 payment, might be conglued, he would be allowed sustenance; and the necessity he was under
to pay his debts would not extend beyond his confinement.
Again, if it
should be said that a client is under the necessity of giving to his lawyer
more than legal fees, the general and popular meaning of necessity would
in this case be very different from that in the other cases. The necessity
would neither be physical nor leg_l, but artificial, or, ifI may be allowed
the expression, a long-robed necessity. The meaning of the word ', necessa-y"'varies,
also, according to circumstances: for, although Congress
b ,re power to levy and collect taxes, duties, &,c. ; to borrow money ; and
to determine the time, quantum, mode, and every regulation necessary and
proper for supplying the treTisury,_ yet the people would apply a different
meaning to the word necessary under different circumstances.
For instance, without a sufficiency of precious metals for a medium, laws creating an artificial mediu'u would be generally thought necessary for carryin_ into effect the power to levy and c_,lleet taxes; but if there was a
sufficiency of such metals, those laws would not _enerally be thought
necessary.
Agaiu, if specie was scarce, and the credit of the goverument
low, collateral mass,Ires would be by the people thought necessary for
obtaining public loans, but not so if the ease was reversed. Or, if parts
of the states should be invaded and overrun by an enemy, it would be
thought necessary to levy on the rest heavy taxes, and collect them in a
short period, and to take stock, grain, and other articles, from the citizens, without their consent, fi*rcommon defence ; but in a time of peace
and s._fety such measures wmfld be generally supposed unnecessary.
Instances m_y be multiplied in other respects, but it is conceived that these
are sufficient to show that the popular and general meaning of the word
"necessary"
varies according to the subject sad circumstances.
The Constitution, in the present case, is the great law of the people,
who are themselves the sovereign legislature ; and the preamble is in these
words--"
We, the people of the United States, in order to form a more
perfect union, establish justice, insure dom_tlc tranquillity, provide for
the common defence, promote the general welfare , and secure the blessing
•_I hberty to ourselves and our posterity, do ordain and establish this Con¢titutlon for the United States of America."
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These _re the great objects for which the Constitution was established ;
and ih administering it, we should always keep them in view. And here
it is remarkable, that, although common defence and general welfare are
held up, in the preamble, amongst the primary objects of attention, they
are again mentioned in the 8th section of the 1st article, whereby we are
enjoined, in laying taxes, duties, &c., particularly to regard the common
defence and general welfare. Indeed, common sense dictates the measure ; for the security of our property, famihes, and liberties--of
every thing
dear to us u depends on our ability to defe_sd them. The means, therefore, for attaining this -bject, we ought not to omit a year, a month, or
even a day, if we could avoid it; and we are never provided for defence
unless prepared for sudden emergencies.
In the present case, the gentlemen in the opposition generally, as well
as the gentleman _tirst up, from Virginia, give the whole clause by which
Congress are authorized "to make all laws necessary and proper," &c.,
no meaning whatever: for they say the former Congress had the same
power under the Confederation, without.this clause, as the present Congress
have w_th it. The "Federalist"
is quoted on this occasion ; but, although
the author of it discovered great ingenuity, this part of his performance I
consider as a pohtical heresy.
His doctrine, indeed, was calculated to
lull the conscsences of those who differed in opiaion with him at that
time ; and, having accomplished his object, he is probably desirous that it
may die with the opposition itself. The rule in this case says, that where
the words bear no signification, we must deviate a little; and as this deviation cannot be made by giving the words less than no meaning, it must
be made by a more liberal construction than is given by gentlemen in the
opposition.
Thus their artillery is turned against themselves; for their
owo interpretation is an argument against itself.
The last rule mentioned relates to the _pirit and reason of the Jaw;
and the judge is of opinion "that the most universal and effectual way of
discovering the true meaning of a law, when the words are dubious, is by
considering the reason and spirit of it--of
the cause which moved the
legislature to enact it." The causes which produced the Constitution
were an imperfect union, want of public and private confidence, internal
commotions, a defenceless community, neglect of the public welfare, and
danger to our liberties.
These are known to be the causes, not only by
the preamble of the Constitution. but also from our own knowledge of
the history of the times which preceded the establishment of it. If these
weighty causes produced the Constitution, and it not only gives power for
removing them, but also authorizes Congress to make all laws necessary
and proper for carrying these powers into effect, shall we listen to assertions, that these words have no meaning, and that the new Constitution
has not more energy than the old ? Shall we thus unnerve the goverameat, leave the Union as it was under the Confederation, udefenceless
a_ainst a banditti of Creek Indians,--and
thus relinquish the protection
of its citizens ? Or shall we, by a candid and liheral construction of the
powers expre_ed in the Constitution, promote the great and important
objects thereof_. Each member must determine for himself.
I shall,
withont hesitation, choose the latter, and leave the people and states to
determine whether or not I am pursuing their true interest. If it is inquired where we are to draw the line of a liberal construction, I would
also inquire, Where is the line of restriction to be drawn
The interpretation of the Constitution, like the prerogative of a sov_
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reign, may be abused; but from hence the disabuse o£ either cannot be
inferred. In the exercise of prerogative, the minister is responsible for
his advice to his sovereign, and the members of either house are responsible to their constituents for their c_mduct in construing the Constitution.
We act at our peril : if our conduct is directed to the attainment of tht,
great objects of government, it will be approved, and not otherwise. Bu,
this cannot operate as a reason to prevent our discharging the trusts
reposed in us.
Let us now compare the different modes of reasoning on this subject,
and determine which is right w for both cannot be.
The gentleman from Virginia (Mr. Madison) has urged the dangerous
tendency of a liberal construction; but which is most dangerous, a liberal
or a destructive interpretation ? The liberty we have taken in interpret°
ing the Constitution, we conceive to be necessary, and it cannot be denied
to be useful in attaining the objects of it; but whilst he denies us this
liberty, he grants to himself a right to annul part, and a very important
part, of the Constitution.
The same principle that will authorize a
destruction of part, will authorize the destructlon of the whole, of the
Constitution; and if gentlemen have a right to make such rules, they
have an equal right to make others for enlarging the powers of the Constitutionp and indeed of forming a despotism.
Thus, if we take the gentleman for our pilot, we shall be wrecked on the reef which he cautions us
to avoid.
The gentlema, has referred us to the last article of the amendment proposed to the Constitution by Congress, which provides that the powers not
delegated to Congress, or prohibited to the states, shall rest in them or
the people ; and the question is, What powers are delegated?
Does the
gentleman conceive that such only are delegated as are ezpressed?
If
so, he must admit that our whole code of laws are unconstitutional. This
he disavows, and yields to the necessity of interpretation, which, by a
fair and candid application of established rules of construction to the Constitution, authorize, as has been shown, the measure under consideration.
The usage of Congress has also been referred to; and if we look at
their acts under the existing Constitution, we shall find they are generally
the result of a liberal construction.
I will mention but two. The first
relates to the establishment of the executive departments, and gives to the
President the power of removing officers. As the Constitution is silent
on this subject, the power mentioned, by the gentleman's own reasoning,
is vested in the states or the people. He, however, contended for an
assumption of the power, and, when assumed, urged that it should be
vested in the President, although, like the power of appointment, it was,
by a respectable minority in both houses, conceived that it should have
been vested in the President and Senate.
His rule of interpretation then
was, therefore, more liberal than it is now. In the other case, Congress
determined by law, with the sanction of the President, when and where
they should hold their next session, although the Constitution provides
that this power shall rest solely in the two houses. The gentleman also
advocated this measure, and yet appears to be apprehensive of the consLquences that may result from a construction of the Constitution which
admits of a national bank. But from which of these measures is danger
to be apprehended _ The only danger from our interpretation would be
the exercise bv Congress of a general power to form corporations ; but
,he dangers ,esulting from the gentleman's interpretation are very differ-
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ant ; fqr wha! may we not apprehend from the precedent of having asrumed
a power on which the Constitution was silent, altd from having annexed
tt to the supreme executive ? If we have thta right in one instance, we
may extend it to others, and make him a despot.

Militia

,

Bill.

Mr. BLOODWORTH
moved to strike out the words in the 1st se_
tion, " except as herein exempted," and to insert, in lieu thereof, " except
such as shall be exempted by the legislatures of the particular states."
Mr. SHERMAN
wished the gentleman would consent to alter his
motion, and let it be all between certain ages, and who are not exempted
from militia duty by the respective states.
Mr. MADISON said, the motion ought to go still farther, and exempt
the judges of the federal courts; because some states, having no militia
laws, could not have exempted them, and the propriety of exonerating
them from militia duty was too apparent to need any arguments to
prove it.
Mr. SHERMAN thought the motion was simple as it stood, and would
decide a question upon which'the house seemed to be divided. It would
afterwards be open for amendment, so far as to add the exemptions.
Mr. MADISON saidj if the gentleman would vary his motion, so as to
embrace his idea, he would have no objection tc the adoption of that part
which was first moved.
Mr. LIVERMORE
declared, that he had severe] objections.
The first
was, that the expression in the motion'was of a doubtful import. It could
not be readily ascertained, whether it had relation to the militia laws at
this time existing in the seteral states, or to the existing and future laws.
If it opens a door to future laws, it is impossible for us to foresee where
it will end. It destroys that certainty which is necessary in a government
of laws, and renders us incapable of judging of the propriety of our own
act. Some states may exempt all persons above thirty years of age;
some may exempt all mechanics; and others all husbandmen, or any
general description of persons; and this uncertainty will be productive of
inconceivable inconveaiences.
Hence it will be improper to adopt the
amendment in the present form.
Mr. SHERMAN
observed, that most of the powers delegated to the
government of the United States, by the ConstitutiorJ, were altogether
distinct from the local powers retained by the individual states.
But in
the case of the militia it was different.
Both governments are combined
in the authority necessary to regulate that body. The national government is to provide for organizing, arming, and disciplining the militia,
and for governing such part of them as may be employed in the service
of the United States.
But, theft, it is to be observed, that the st,ltes do,
respectively and expressly, reserve out of such power the right of appointing ot_cers, and the authority of training the militia; so that the eoneorrents of both governments
is evidently necessary, in order to form and
*.rain them. Now, in governing the militia, the states have, at times
other than when they are in the actual service of the United States, an
indisputable title to act as their discretion shall dictate. And here it
was an allowable supposition, that the particular states would have the
.greatest advantage of judging of the disposition of their own citizens.
end who are the most proper characters to be exempted from their gov
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He admitted, however, that the general government had (unde.
that el,rose of the Constitution which gave the authortty to exercise all
powers necessary to carry the particularly enumerated powers into effect)
a right to make exemptions of such officers of the government whcee
duties were incompatible with those of mihti'Amen, l_very thing, besides
this, he believed, was vested in the particular states; and he would ask
the gentleman whether it was not a desirable thing to give satisfaction on
these points ; and whether they ought not to avoid stretching the general
power, which he had mentioned, beyond what was absolutely necessary to
answer the end designed.
An accommodation (continues Mr. Sherman) on this point took place
between the gentlemen, and the two motio,s were bleuded and made into
one ; whereupon Mr. GILES rose and said, he had now greater objections
to the motion than before, and was well persuaded that if the gentleman
(Mr. Sherman) attended to its consequences, he would find that it was
not only extremely dissimilar in its principles, but te,_ded to overthrow the
very doctrine laid down in the first proposition, which was intended to
decide whether, under the division of the authority for forming and raising
the militia, the power of making ezeraptions remained iu the state government._, t,r was _ranted by the Constitution to the government of the
United States.
Now, in the compromised proposition, there appears to
be a mixture of power ; the first part seems to declare that the states
ought to make the exemptions; yet the subsequeut absolutely exercises it
on the part of the United States.
If, then. the power of exemption be
either ceded to the general government, or reserved to the state governments, the amendment must fall to the ground.
But this was not his only objection,
lie conceived that, whether the
power of exemption was in the state or federal govern:,ent, there was one
description of men mentioned in the proposition which could not be exempted or further privdeged by the house. He alluded to the members
ofthe legislature of the United States.
The privilege of these persons
was taken up and duly considered by the Convention, who then decided
what privileges they were entitled to. It is under this clause, said he, that
every thin_ necessary or proper to be done for members of Congress was
done. " The senators and representatives shall receive a compensation
for their services, to be ascertained by law, and paid out of the treasury of
the United States.
They shall in all cases, except trench, feloliy, and
breach of peace, be privileged from arrest durinq their attendance at the
session of their respective houses, and iu g,,iag to and returning from the
same; and f_,r any speech or debate in either house, they shall not be
questioned in any other place."
Now, if the Convention took up this subject, (as it is plain from the foregoing clause that they did,) it is reason
able to presume that they made a fall declaratmn of all o,lr privileges ; and
it is improper to suppose that we are possessed of similar powers with the
Convention, and able to extend our own privileges.
I conceive that every
inconvenience which wo,ld attend the want of an exemption in the bill, is
completely remedied by the Constitution ; and therefore it is impolitic to
make a useless regulation.
Mr. WlLLIAMSON.
When we departed from the straight li,Je of
duty marked out for us by the first principles of the social compact, we
found ourselves i,volved in difficulty.
The burden of militia duty lies
eq_tally upon all persons ; and when we contemplate a departure from this
principle, by making exemptions, it involves us in our present embarrass,
merit. I wish. therefore, that, before we proceed any farther in consider
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mg the propriety of the amendment, we should consider the intention of
the Constitution.
When it speaks of regulating the militia, was it for
organizing, arming, and disciplining, the militia of the several states, that
Congress ought to provide _ I think it was not the militia of the nation,
but that which existed in the several states. It is impossible the Convention could have had any thing else in contemplation ; because the Constitution says that Congress shall have the power of such parts of them as
may be employed in the service of the United States.
If we are, then,
to govern the militia, it must be such men as the particular states have
declared to be militia.
Mr. BOUDINOT.
With respect to the power of exempting from militia duty, I believe little doubt will remain on the mind of any gentleman, after a candtd examinatio,_ of the Constitution, but that it is vested
ill Congress.
This, then, reduces the question to the doctrine of expediency.
Is it more expedient that the general government should make
the exemptions, or leave it to the state legislatures ? For my part, I think
we ought to exercise the power ourselves ; because I can see neither necessity, propriety, nor expediency, in leaving that to be done by others
which we ourselves can do without inconvenience.
Mr. JACKSON,
(a gentleman of superior talents, who had been an
active member of the Federal Convention, in framing the general Constitution, and who is one of the judges of the Supreme Court of the United
States ; was likewise a member of the late Convention of Pemlsylvania ;
and it is in evidence that he gave his assent m the present Constitution of
that state, one article of which declared that persons conscientiously scrupulous of bearing arms shall be exempted from performing militia duty,
upon the condition of their paying an equivalent.)
Is not this a declaration of the sense of the people of Pennsylvania, that they, and they only,
had the right to determine exeutptions so far as relates to their own citizens T And it is observable that this Constitution has been framed whilst
the federal government was in full operation. If this privilege belongs to
the state, as they have declared it does, why shall Congress attempt to
wrest it from them, first by undeltaking exemptions for them, and then
depriving them of a tax, which they contemplate to receive into the state
treasury, as an equivalent for such exemption?
Certainly such conduct
must excite alarm, and occasion no inconsiderable degree of jealousy.
These circumstances and considerations are forcible arguments with me
to desist.
December24, 1790.
Mr. LIVEKMORE.
He saw no reason why Congress should grant
an exemption to those who are conscientiously scrupulous of bearing arms,
more than to any other description of men. They ought, in his opinion,
to be exempted by the state legislatures.
As to the money accruing from
such exemptions, he could not conceive that Congress was authorized to
raise a revenue for the United States by the militia bill ; nor was any such
thing ever intended by the Constitution.
Bill
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Mr. SHEKMAN showed, from the Constitution, that Con_re-,s possess
ihe power o£ appointing the time of choosing the electors. _nd the time
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when they should meet to give in their votes. He was in favor of Congress exercising this power, in order to guard against all intrigue; and
this, he conceived, was agreeable to the people ; for in none of the conventions was an amendment of this article ever moved for.
On
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Post-Office
Bill. _
On a Motion
to authorize
President
to choose the Mail
Route.
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December 6, 1791.

Mr. SEDGWICK.
As to the constitutionality of this delegation, (of
power to establish post-roads,)it was admitted by.the committee themselves, who brought in the bill; for, if the power was altogether indelegable, no part of it could be delegated ; and if a p.art of it could, he saw
no reason why the whole could not. The 2d section was as unconstitutional as the 1st ; for it is there said, that " it shall be lawful for the postmaster-general to establish such other roads, or post-roads, as to him may
seem necessary."
Congress, he observed, are aulhorized not only to establish post-offices and
post-roads, but also to borrow money. But is it understood that Congress
are to go, in a body, to borrow every sum that may be requisite ? Is it not
rather their otfioe to determine the principle on which the business is to
be conducted, and then delegate the power of carrying their resolves into
execution ?
Mr. GERRY observed, that. since the words of the Constitution expressly vested in Congress the power of establishing post-ot_oes and postroads, and since the establishing of post-roads cannot possibly mean any
thing else but to point out what roads the post shall follow, the proposed
amendment cannot take effect without altering the Constitution.
The
house could not transfer the power which the Constitution had vested in
them. Supposing even they could; still it must be allowed that they,
assembled from every quarter of the Union, must collectively possess
more of that kind of information which the present subject required, than
could be obtained by any executive officer. If it was thought necessary,
in the present instance, to transfer the power from their own to other
hands, with what degree of propriety could they be said to have undertaken to determine the ports of entry throughout the United States, since
the Constitution mentions nothing further on tha.t subject than the power
of laying duties, imposts, and e_clses ? According to the arguments now
advanced, the legislature might have contented themselves with simply
determining the amount of the duties and excises, and left the rest to the
executive.
But if such conduct would have been improper in that instance, much more so would it appear in the present ease; since, on the
one hand, there is no provision in Congress that should establish ports of
entry, whereas there is no other for the establishment of post-roads.
Mr. B. BOURNE was in favor of the amendment, which he thought
both expedient and constitutional.
In speaking of post-o_ces and postroads, the Constitution, he observed, speaks ia general terms, as it does
o _ a mint, ezeises, &c.
In passing the excise law, the house, not thinking
themselves possessed of sufficient information, empowered the President
*o mark out the districts and surveys; and if they had a right to delegate
such power to the executive, the further delegation of the power of mark,ng out the roads for the conveyance of the mail could hardly be thought
dangerous. The Constitutior meant no more than that Congress should

possess the exclusive right of doing that by themse,ves, or by any other
person, which amounts to the same thing: the business he thought much
more likely to be wel} executed by the President, or the poetmaster-general,
than by Congre_.

Post-O._ces and Post-Ro_Is.
Hovs_ or RZrI._S_TATIV_'S,Jaw,1_y_j3, 1792.
On a motion of Mr. FITZSIMONS,
to allow stage proprietors, who
transport the mail, to carry passengers also, it was argued
That clause of the Constitution which empowers the federal government
to establish post-offices and post-roads, camlot (it was said) be understoodto extend farther than the conveyance of intelhgence, l_hich is the proper
subject of the post-office estabhshment: it gives no power to send men
and baggage by post. The state governments have always possessed the
power of stopping or taxing passetlgers.
That power they have never
given up; and the proposition now made to wrest it from them might be
viewed as an attempt to lay tile state legL-lat_Jres prostrate at the feet of
the general government, and will give a shock to every state in the
Union.
If, by the construction of that clause of the Constitution which
authorizes Congress to make all laws necessary for carrying into execution the several powers vested iu them, they should establish the proposed
regulations for the conveyance of the mail, they may proceed farther, and
so regulate the post-roads as to prevent passengers from travelling on
them; they may say what weights shall be carHeaon those roads, and at
what seasons of the year; they may remove every thing that stands in the
way ; they may level buildings to the ground, under the pretence of making more convenient roads; they may abolish tolls and turnpikes; they
may, where an established ferry has been kept for a hundred years past in
the most convenient place for crossing a river, give the post-rider authority
to set up a new one beside it, and ru,n the old establishment ; they may
say, that the person who carries tile mail shall participate in every privilege that is now exclusively enjoyed by any man or body of men ; _ and
allege, as a reason for these encroachmeuts, that they are only necessary
encouragemeats to carry the mad of the United States : in short, tile ingenuity of man cannot devise any new propositi,,n so strange and inconsistent, as not to be reducible within the pale of the Constitution, by such
a mode of construction.
If this were once admitted, the Constitution
would be a useless and dead letter ; and it would be to no purpose that the
states, in convention assembled, had framed that instrument, to guide the
steps of Congress.
As well might they at once have said, " There shall
be a Congress who shall have full power and authority to make all laws
which to their wisdom will seem meet and proper."
On the Cod Fisher_

Bill,
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Bounties.

Hovsa or R_ra=SZWTATIVls,Fdh,_,_ 3, 1¢9'_.
Mr. GILES.
The present section of the bill (he continued) appears
to contain a direct bounty on occupations ; and if that be its object, it is
thefirst attempt as yet made by this government to exercise such authority ;-- and its constitutioaality
struck him in a doubtful point of view ;
for in no,art of the Constitution could he, in express terms, find a power
given o Uongress to grant bounties on occupations : the power is neither
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directly granted, nor (by any reasonable construction
annexed to any other specified in the Constitution,

_i_
that he could give)

February 7, 1792.
Mr. WILLIAMSON.
In the Constitution of this government, there
are two or three remarkable provisions which seem to be in point. It is
provided that direct taxes shall be apportioned among the several states according to their respective numbers.
It is also provided that " all duties,
imposts, and exci_s, shall be uuifi_rm throughout the United States; "
and it is provided that no preference shall be given, by any regulation of
commercial revenue, to the ports of one state over those of another.
The
clear and obvious intention of the articles mentioned was, that Congre.-s
might not have the power of imposing unequal burdens_that
it might
not be in thetrpower to gratify -ne part of the Union by oppressing another.
It appeared possible, and not very improbable, that the time might come,
when, by greater cohesion, by more unanimity, by more address, the representatives of one part of the Union might attempt to m_pose unequal
taxes, or to relieve their constituents at the expense of the people. To
prevent the possibility of such a combination, the articles that I have mentinned were inserted in the Constitution.
I do not hazard much in saying that the present Constitution had never
been ad_pted without those preliminary guards on .the Constitution.
Establish the general doctrme of bounties, and all the provisious 1 have
mentioned become useless.
They vamsh into air, and, hke the baseless
fabric of a vision, le _ve not a trace behind.
The common defence and
general welftre, in the hands _,f a good politician, may supersede every
part of our Constitution, and leave us in the hands of time and chance.
Manufactures in general are useful to the nation ; they prescrd_e the public
good and general welfare. How many of them are springing up in the
Northern States!
Let them be properly supported by bounties, and you
will find no occasion for unequal taxes. The tax may be equal in the beginning; it will be sufficiently unequal in the end.
The objeet of the bounty, and the amount of it, are equally to be disregarded il_ the present case. We are simply to consider whether bounties
may safely be given un:ter the present Constitution.
For myself, I would
rather begiu with a bounty of one million per annum, than one thousand.
I wish that my constituents may know whether they are to put any confidence in that paper called the Constitution.
Unless the Southern States are protected by the Constitution, their valuable staple, and their visionary wealth, must occasion their destruction.
Three short years has this government existed ; it is not three years ; but
we have already gixen serious alar:,s to many of our fellow-citizens.
Estabhsh the doctrine of bounties; set aside that part of the Co,_stitution which
requires equal taxes, and demands similar distributions ; destroy this barrier ; _ and it is not a few fishermen that will enter, claiming ten or twelve
thousand dollars, but all manner of persons; people of every trade and occupation may enter in at the breach, until they have eaten up the bread of
ol,r children.
Mr. MADISON.
It is supposed, by some gentlemen, that Congress
have authority not only to grant bounties in the sense here used, merely
as a commutation for drawback, hut even to grant them under a powei by
virtue of which they may do any thing which they may think eonduzive to
_he general welfare [ This, sir, in my mind, rat,es the important and fundamental question, whether the general terms which have been cited are
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to be considered as a sort of caption, or general description of the specified
powers ; and as having no further menu]rig, and giving no further powers,
than what is found in that specification, or as all abstract and indefinite
delegation of power extending to all cases whatever m to all such, at least,
as will admit the applicatiou of money m which is giving as much latitude
as any government could well desire.
I, sir, have always conceived_I
believe those who proposed the Constitution conceived_it
is still more fully knowtJ, and more material to
observe, that those who ratified the Constitution conceived m that this is
not an indefinite government, deriving its powers from the general terms
prefixed to the specified powers_ but a limited government, tied down to
the specified powers, which explain and define the general terms.
It is to be recollected that the terms " common defence and general
welfare," as here used, are not novel terms, first introduced into this Constitution.
They are terms familiar in their construction, and well known
to the people of America.
They are repeatedly fou_td in the old Articles
of Confederation, where, although they are susceptible of as great a latitude as can be given them by the coJ_text here, it was never supposed or
pretended that they conveyed any such power as is now assigned to them.
On the contrary, it was always considered clear and certain that the old
Congress was limited to the enumerated powers, and that the enumeration
limited and explained the general terms. I ask the geotlemen themselves,
whether' it was ever supposed or suspected that the old Congress could
give away the motley of the states to bounties to encourage agriculture, or
for any other purpose they pleased.
If such a power had been possessed
by that body, it would have been much less impotent, or have borne a very
different character from that universally ascribed to it.
The novel idea now annexed to those terms, and never before entertained by the friends or enemies of the governmeot, will have a further
consequence, which cannot have been taken into the view of the gentlemen.
Their coi_struction would not only give Congress the complete
legislative power I have stated,_it
would do more; it would supersede
all the restrictions understood at present to lie, in their power with respect
to a judiciary.
It would put it in the power of Congress to establish
courts throughout the United States. with cognizance of suits between
citizen and citizen, and in all cases whatsoever.
This, sir, seems to be demonstrable ; for if the clause in question really
authorizes Congress to do whatever they think fit, provided it be for the
general welfare, of which they are to judge, and money can be applied to
it, Congress must have power to create and support a judicialy establishment, with a jurisdiction extending to all cases favorable, in their opinion,
to the general welfare, in the same manner as they have power to pass
laws, and apply money providing in any other way fi_rthe general welfare.
I shall be reminded, perhaps, that, according to the terms of the Constitution, the judicial power is to extend to certain cases only, not to all cases.
But this circumstance can have no effect in the argument, it being presupposed by the gentlemen, that the specification of certain objects does
not limit the import of the general terms. Taking these terms as an abstract and indefinite grant of power, they comprise all the objects of legislative regular]orisons
well such as fall under the judiciary article in the
Constitution as those falling immediately under the legislative article ; and
if the partial enumeration of objects in the legislative article does not, as
these gentlemen c.ntend, lira t the general power, neither will it be _imited
by the partial enumeration ol objects in the judiciary article.
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There are consequences, sir, still more extensive, which, as the] follow
clearly from the doctrine combated, mus. either be admttted, or the dec.
trine must be given up. If Congress can employ money indefinitely to the
general welfare, and are the sole and supreme judges of the general welfare, they may take the care of religion into their own hands: they may
appoint teachers in every state, county, and parish, and pay them out of
their public treasury ; they may take into their own hands the education
of children, establishing m like manner schools throughout the Union;
they may assume the provision for the poor; they may undertake the
regulation of all roads other than post-roads; in short, every thing, from
the highest object of state legislation down to the most minute object of
police, wonld be thrown under the power of Congress; for every object
I have mentioned would admit of the application of money, and might be
called, if Congress pleased, provisions for the general welfare.
The language held in various discussions of this house is a proof that
the doctrine in question was never entertained by this body. Arguments,
wherever the subject would permit, have constantly been drawn from the
peculiar nature of this government, as limited to certain enumerated
powers, instead of extendmg, hke other govermnents, to all cases not part,cularly excepted.
In a very late instance -- I mean the debate on the
representation bill _ it mu_t be remembered that an argument much used,
particularly by gentlemen from Massachusetts, against the ratio of 1 tbr
30,030, was, that this government was unlike the state governments,
which had an indefinite variety of objects within their power; that it had
a small number of objects only to attend to ; and therefore, that a smaller
number of representatives would be sufficient to administer it.
Arguments have been advanced to sh_w that because, m the regulation
of trade, indirect and eventual encouragement is given to manufactures,
therefore Congress have power to give money in direct bounties, or to
grant it in any other way that would answer the same purpose.
But
surely, sir, there is a great and obvious difference, which it cannot be
necessary to enlarge upon. A duty laid on imported implements of husbandry would, in its operation, be an indirect tax on exported produce;
bat will any one say that, by virtue of a mere power to lay duties on imports, Congress might go directly to the produce or implements of agriculture, or to the articles exported?
It is true, duties on exports are
expressly prohibited ; but if there were no article forbidding them, a power
directly to tax exports could never be deduced from a power to tax imports,
although such a power might indirectly and incidentally affect exports.
In short, sir, without going farther into the subject, which I should not
have here touched at all but for the reasons already mentioned, I venture
to declare it as my opinion, that, were the power oi" Congress to be established in the latitude contended for, it would subvert the very foundations,
and transmute the very nature of the limited government established by
the people of America; and what inferences might be drawn, or what
consequences ensue, from such a step, it is incumbent on us all to
consider.
On the Proposition
introduced
by Mr.
vision should be rn._de for the Reduction
House
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Mr. MERCER.
The Constitution permits the head of the treasury to
propose plans. It may be proper, then, that the different secretaries may
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prepare such plans as are within their respective departments, which the
chief magistrate may propose to the legislatures, if he sees fit ; and whetl
so done, it is constitutional, and the legislature may or may not, at their
discretion, take them up ; any other exposition is unconstitutional and idle.
This is also the exposition of the documents and information that arise
iu the administration of government, which this house may require of the
executive magis;rate, and whtch he will communicate as he sees fit. The
house may go too far in asking information.
He may constitutionally
deny such information of facts there deputed as are unfit to be communtcated, and may assist in the legislation I always wish for. But I want no
opinions resulting from them.
If they are to influence us, they are wrong;
if not to influence, they are useless.
This mode of procedure, of originating laws with the secretary, destroys tile responsibility ; it throws it on a
man not elected by the people, and over whom they have no control.
.A'o_ember
_1, 179'2.
Mr. AMES.
What is the clause of the Constitution, opposed to the
receiving a plan of a sinking fund from the secretary ? Bills for raising
revenue shall originate in this house. I verily believe the members of this
house, and the citizens at large, would be very much surprised to he'ar
this clause of the Constitution formally and gravely stated as repugnant to
the reference tc_ the treasury department for a plan, if they and we had not
been long used to hear it.
T_ determine the force of this amazing constitutional objection, it will
be sufficient to define terms.
What is a bill ? It is a term of technical import, and surely it cannot
need a definition : it is an act of an inchoate state; having the form but not
the authority of the law.
What is originating a bill? Our rules decide it. Every bill shall be
introduced by a motion fi)r leave, or by a committee.
It may be said, the plan of a sinking fund, reported by the secretary, is
not, in technical, or even in popular language, a bill-- nor, by the rules
of the house or those of common sense, is this mutton the originating a
bill. By resorting to the spirit of the Constitution, or by adopting any
reasonable construction of the clause, is it p_ssible to make it appear repugnant to the proposit,on f,r referring to the secretary ? The opposers
of this proposition surely will n,t adopt a construction of the Constitution.
They have often told us, we are to be guided by a strict adherence to the
letter ; that there is no end to the danger of constructions.
The letter is not repugnant ; and will it he seriously affirmed that, according to the spirit and natural meaning of the Constitution, the report
of the secretary will be a revenue bill, or any other bill, and that this propositi_m is originating sucf, a hill ? If it be, where shall we stop 7. If the
idea of such a measnre, which first passes through the mind, be confounded with the measure subsequent to it, what confusion will ensue!
The President, by suggesting the proposition, may as well be pretended to
originate a revenue bill ; even a newspaper plan would be a breach .f the
exclusive privilege of tLis house, and the liberty of the press, so justly dear
to us, would be found unconstitutional.
Yet if, without any order of the
house, the draft of an act were printed, and a copy laid before every member
m his seat, no person will venture to say that it is a bill m that it is originated, or can be brought under cognizance of the house,unless by a motion
I reply upon it, that neither the letter of the Constitution, nor e,ay
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meaning that it can be tortured into, will support the objection which has
so often been urged with solemn emphasis and persevering zeal.
We ms} repeat it, what color is there for saying that the secretary/e.g/slares ? Neltber my memory nor my understanding can discern ally. I
am well aware that no topic is better calculated to,make popular impressions ; but I cannot persuade myself that they will charge us with neglect
or violation of duty, for putting ourselves into a situation to discharge it
in the best altd most circumspect manner.
Mr. MADISON.
I insisted that a reference to tile secretary of the
treasury oil subjects of loans, taxes, and provisions for loans, &,c., was in
fact a delegation of the auth ;rity of the legislature, although it would
admit of much sophistical argulnent on the contrary.
On
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Mr. MADISON remarked, that the government of the United States is
a de_nite government, confined to specified objects.
It is not like the
state governments, whose powers are more general. Charity is no part of
the legislative duty of the goverume*it.
It would puzzle any gentleman to
lay his finger on any part of the Constitution which would authorize the
government to interpose in the relief of the St. Domingo sufferers. The
report of the committee, he observed, involved this constitutional question
whether the money of our constituents can be appropriated to any other
than specific purposes.
Though he was of opinion that the relief contemplated could not be granted in the way proposed, yet he supposed a mode
might be adopted which would answer the purpose without infringing the
Constitution.
Mr. NICHOLAS concurred in the sentiment with Mr. Madison.
He
considered the Constitution as defining the duty of the legislature so expressly, as that it left them no option in the present case.
Mr. BOUDINOT supported the question on constitutional grounds.
He instanced several cases, which had occurred and might occur, in which
relief must ne_:essarily be granted, slid that without occasioning any doubt
of the constitutionality of the business; such as granting pensions, affording relief to the Indians, supporting prisoners, &e.
He alluded to the
circumstance of the alliance between the United States and France, the
connection between the citizens of the United States and that country, &.c.
Mr. DI_XTEB. stated sundry objections from the Constitution.
It
will not be pretended, he sllpposed, thlt the grant of moneys, on this
occtsion, was for the general welf.tre ; it is merely a private charity.
He
was in favor of going into a committee on the subject, but wished a short
delay, th _t he mi._ht revolve the question more fully ill his own mind.
Mr. MADISON, in reply to Mr. Boudinot, who had stated several cases
as in point, observed, that those cases came within the law of wltions, of
which this government has express cognizance; the snpport of prisoners
is a case provided for by the laws of nations ; hut the preseot question, he
remarked, could not be considered in any such point of view. (Motion

:o_t.)
rJVote. In May, 181'2,"An Act for the re2i_f of the citizens of Venezuela " was
pa_-d, authorizing the President to expend $'30,000to purchase provisions far thai
obu'ct. The motionto fill th_ bl_nk with that amount was moved by Mr. Calhoun,
sad carriedby ayes, 45 ; noes, _9.]

4_

Commercial Restrictions.--MADISON.
t_'ontnterclal

[January

31j

Rest_'ictions.

-ILIousK OF REPRESZNTATIVZS,
Jan_
31, 1794.
Mr. MADISON insisted that tr_ide ought to be left free to find its
proper channels, under the conduct of merchants; that the mercantile
opinion was the best guide in the case now depending ; and that that opinion was against the resolutions.
In answer to this objecti,m, he said it was obvious to remark that, in
the very terms of the proposition, trade ought to be free before it could
find its proper d, annel.
It was not free at present : it could not, therefore,
find the ch.mnels in which it would most advantageously flow. The dikes
must be thrown down, before the waters could pursue their natural course.
Who would pretend that the trade with the British West Indies, or even
with Great Britain herself, was carried on, under the present restrictions,
as it would go on of itself, if unfettered from restrictions on her part, as it
is on ours ? Who would pretend that the supplies to the West Indies,
for example, would not flow thither in American bottoms, if they flowed
freely _. Who would pretend that our wheat, our flour, our fish, &c.,
would not find their w,,y to the British market, if the channels to it were
open for them ?
It seemed to have bee_ forgotten that the principle of this objection struck
at every regulation in favor of manufactures, as much, or even more, than
at regulations on the subject of commerce.
It required that every species
of business ought to be left to the sagacity and interest of those carrying
it on, without any interference whatever of the public authority.
The interest of the mercantile class may happen to differ from that of
the whole community. For example; it is, generally speaking, the interest
of the merchant to import and export every thing ; the interest of manufacturers to lessen import_ in order to raise the price of domestic fabrics,
and to check exports, where they may enhance the price of raw materials.
In this case, it would be as improper to allow the one for the other as to
allow either to judge for the whole.
It may be the interest of the merchant, under particular circumstances,
to confine the trade to its established channels, when the national interest
would require those channels to be enlarged or changed.
The best writers on politic.al economy have observed, that the regulations most unfriendly to the national wealth of Great Britain have owed their birth to
mercantile counsels.
It is well known that, in France, the greatest opposition to that liberal policy which w_s as favorable to the true interest of
that country as of this, proceeded from the interests which merchants had
in keeping the trade in it_ former course.
If, in any conntry, the mercantile opinion ought not to be implicitly
followed, there were the stro,gest reasons why it ought not in this. The
body of merchants who carry on the American commerce is well known
to be composed of so great a proportion of individuals who are either
British subjects, or trading on British capital, or enjoying the profits of
British consionments, that the mercantile op,nion here mi__ht not be an
American opinion; nay, it might be the opinion of the very country of
which, in the present instance at least, we ought not to take counsel.
Whst the genuine mercantile American opinion would be, if it could be
collected apart from the general one, Mr. M. said he did not undertake
positively to decide.
His belief was, that it would _be in favor of the
resolutions.
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Taxes.

May 6, 1794.
Mr. SEDGW[CK said, that, in forming a constitution for a national
government, to which was intrusted the preservation of that government,
and of the existence of society itself, it was reasonable to suppose that
every mean necessary to those important ends should be granted.
This
was m fact the case in the Constitution of the United States.
To Congress it was expressly granted to impose "taxes, duties, imposts, and excises."
It had been universally concluded, and never, to his knowledge,
denied, but that the legislature, by those comprehenstve words, had authority to impose taxes on every subject of revenue.
If this position was
just, a construction which limited their operation of this power (in its
nature and by the Constitution illimitable) could not be the just construction.
He observed that, to obviate certain mischief, the Constitution had provided that capitation and other direct taxes should be proportioned according to the ratio prescribed in it. If, then, the legislature was authorized to impose a tax on every subject of revenue, (and surely pleasure
carriages, as an object of luxury, and in general owned by those to whom
contributions would not be inconvenient, were fair and proper subjects
of taxation,) and a tax on them could not be proportioned by the constitutional rauo, it would follow, irresistibly, that such a tax, in this sense of
the Constitution, was not "direct."
On this idea he enlarged his reasoning, and showed that such a tax was incapable of apportionment.
He said that, so far as he had been able to form an opinion, there had
been a general concurrence in a belief that the ultimate sources of public
contributions were labor, and the subjects and effects of labor ; that taxes,
being permanent, had a tendency to equalize, and to diffuse themselves
through a community.
According to these opinions, a capitation tax, and
taxes on land, and on property and income generally, were a direct charge,
as well in the immediate as ultimate sources of contribution.
He had
considered those, and those only, as direct taxes in their operation and
effects. On the other hand, a tax imposed on a specific article of personal
property, and particularly of objects of luxury, as in the case under consideration, he had never supposed had been considered a direct tax within the meaning of the Constitution.
The exaction was indeed directly of
the owner ; but by the equalizing operation, of which all taxes more or
less partook, it created an indirect charge on others besides the owners.
The

Bill

for authorizing

the President
_oke Embargoes.
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to last, regulate,
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Mr. MADISON did not accede to the principle of the bill. He did
not see any such immediate prospect of a war as could induce the hou_
to violate the Constitution.
He thought that it was a wise principle in
the Co/lstitution to make one branch of the government raise an army,
and another conduct it. If the legislature had the power to conduct an
army, they might imbody it for that end.
On the other hand, if the
President was empowered to raise an army, as he is to direct ,ts motions
when raised, he might wish to assemble it for the sake of the influence
to he acquired by the command. The Constitution had wisely guarded
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against the danger on either side. Upon the whole, he could not venture
to give his consent for violating so salutary a principle of the Constitution as that upoil which this bill encroached.
On

the Motion

of Mr. Tazewell
to strike out a complimentary
Reply to the French ReTublic.

SZ_ATZ,January 6, 1796.
Mr. ELLSWORTH
combated the resolution, as originally offered, as
unconstitutional.
Nothing, he contended, could be found in the Constitution to authorize either branch of the legislature to keep up any kind of
correspondenco with a foreign nation. To Congress were given the powers of legislation, and the right of declaring war. If authority beyond
this is assumed, however triflmg the encroachment at first, where will it
btop ?
Mr. BUTLER.
There was nothing in the Constitution, he contended,
that could prevent the legislature from expressing their sentiments.
It
was not an executive act, but a mere complimentary reply to a complimentary presentation.
If this right was denied them, where would the principle stop ? The Senate might be made in time mere automata.
Internal

Improvement.

Ho_sz or RZPKtAZ_VATIVZS,
February 11, 1796.
Mr. MADISON
moved that the resolution laid on the table some days
ago be taken up, relative to the survey of the post-roads between the province of Maine and Georgia ; which being read, he observed that two good
effects would arise from carrying this resolution into effect : tbe shortest
route from one place to s_mther would be determined upon, and persons
having a stability of the roads would not hesitate to make improvements
upon them.
Mr. BALDWIN
was glad to see this business brought forward; tim
sooner it could be carried into effect the better.
In many parts of the
country, he said, there were no improved roads, nothing better than the
original Indian track. Bridges and other improvements are always made
with reluctance whilst roads remain in this state ; because it is known, as
the country increases in population and we_slth, better and shorter roads
will be made. AJl expense of this sort, indeed, is lost. It was properly
the buslness of the general government, he said, to undertake tile improve1nest of the roads ; for the different states are incompetent to the busines.% their different designs clashing with each other. It is enough for
them to make good roads to the different seaports; the cross-roads should
be left to the government of the whole. The expense, he thought, would
not be very gcest.
Le_ a surveyor point ant the shortest and best track,
and the money will soon be raised. There was nothing in this country,
he said, of which we ought to be more ashamed than our public roads.
Mr. BOURNE thought very valuable effects would arise from the cartying of this resolution into effect. The present rosy be much shortened,
he observed. The Eastern States, he said, had made greet improvement
in their roads ; and he trusted the best effects would arise from having
regular mails from one end of the Union to the other.
Mr. WILLIAMS
did not think it right f-r the revenues ._f the poetoffice, to be sppi',ed to this end. He acknowledged the propriety of ex-
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tending the post-roads to every part of the Union.
He thought the house
had better wait for the report of the committee, to which buolneds
relative to the post-office had been referred, which was preparing to be
laid before the house.
Mr. MADISON explained the nature and object of the resolution
He said it was the commencement of an important work. He wished not
to extend it at present.
The expenses of the survey would be great.
The post-office, he believed, would have no objection to the intended
regulation.
After some observations from Mr. THACHEK, on the obtaining of the
shortest distance from one place to another, and the comparing old with
new roads, so as to come at the shortest and best, the resolution
was agreed to, and referred to a committee of five, to prepare and bring
in a bill.
Treat_-Making

Powcr.--

[Jay's

Treaty.]

Housz or /I_rStZSZNTAT_VZS,
Marr.A23, 1796.
Mr. MUItRAY
said, in construing our Constitution, in ascertaining
the metes and bounds of its various grants of power, nothing, at the present day, is left for expedience or sophistry to new-model or to mistake. The
explicitness of the instrument itself; the contemporaneous opinions, still
fresh from the recency of its adoption ; the journals of that Convention
which formed it, still existing, though not public,all tend to put this question, in particular, beyond the reach of mistake.
Many who are now
present were in the Convention ; and on this question, he learned a vote
was actually taken.
That the paper upon the table, issued by the President's proclamation,
as a treaty, was a treaty in the eye of the Constitution, and the law of nations ; that, as a treaty, it is the supreme law of the land, agreeably to the
Constitution; that, if it is a treaty, nothing that we can rightfully do,
or refuse to do, will _dd or diminish its validity, under the Constitution
and la_ of nations.
J/ard_ 94, 1796.
Mr. GALLATIN said, the only contemporaneous opinions which could
have any weight in favor of the omnipotence of the treaty.making power,
were those of gentlemen wh_ had advocated th _. adoption of the Cou._ti,
tution ; and recourse had been had to the debates of the state conventions
in order to show that such gentlemen had conceded that doctrine. The
debates of Virginia had first been partially quoted for that purpose ; yet
when the whole was read and examined, it had clearly appeared that, on
the contrary, the general sense of the advocates of the C_msthution there
was simil_tr to that now contended for by the supporters of the motion.
The debates of the North Carolina Convention had also been partially
quoted; and it was not a little remarkable that, whilst gentlemen from that
state had declared, on that floor, during the present debate, that they were
members of the Convention which vati)_ed a_td adopted the Constitution,
that they had voted for it, and that their own and the general impression
of that Convention was, that the trealy-making power was limited by the
,_ther parts of the Constitution, in the manner now mentioned, -- it was
not a little remarkable, that, in opposition to those declarations, a gentleman from Rhode Ishnd had quoted partial extracts of the debates of a
Convention in North Carolina which r_ected the Constitution.
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A gentleman from New York (Mr. Williams) had read to them mt
amendment proposed in the Convention of that state, by which it was required that a treaty should not abrogate a law of the United States ; from
whence he inferred that that Convention understood the treaty-making
powers would have that effect, unle_ the amendment was introduced.
The gentleman, however, forgot to inform the committee that the amendment did not obtain ; and, therefore, that the inference was the reverse of
what he stated. Leaving, however, to other gentlemen, to make further
remarks on the debates of the Conventions of their respective states, he
would conclude what he had to say on that ground, by adverting to the
debates of the Pennsylvania Convention.
The only part of those debates which had been printed contained the
speeches of the advocates of the Constitution ; and although the subject
was but slightly touched, yet what was said on the subject by the ablest
advocate of the Constitution in Pennsylvania, by the man who had been
most efficient to enforce its adoption, in that state, would be found to be in
point.
He then read the following extracts from Judge Wilson's speech,
(page 468, Debates of the Pennsylvania Convention :) "There
is no
doubt but, under this Constitution, treaties will become the supreme law
of the land ; nor is there doubt but the Senate and President possess the
power of making them."
Mr. Wilson then proceeds to show the propriety of that provision, and
how unfit the legislature were to conduct the negotiations ; and then expresses himself in the following words : " It well deserves to be remarked
that, though the House of Representatives possess no active part in making
treaties, yet their legislative authority will be found to have strong restraining influence upon both President and Senate.
In England, if the king
attd his ministers find themselves, during their negotiation, to be ember°
rassed because an existing law is not repealed, or a new law enacted,
they give notice to the legislature of their situation, and inform them that
it will be necessary, before the treaty can operate, that some law be
repealed, or some be made. And will not the _ame thing take place
here ? "
_/pr//15, 1796.
Mr. MADISON.
The proposition immediately before the committee
was, that the treaty with Great Britain ought to be carried into effect by
such provisions as depended on the House of Representatives.
This was
the point immediately in question.
If the propositions for carrying the treaty into effect be agreed Io, it
must he from one of three considerations : either that the legislature is
bound by a constitutional necessity to pass the requisite laws, without examining the merits of the treaty; or that, on such examination, the
treaty is deemed in itself a good one; or that there are good extraneous reasons for putting it into force, although it be in itself a bad treaty.
The first consideration being excluded by the decision of the house that
they have a right to judge of the expediency or inexpediency of pa_ing
laws relative to treaties, the question first to be examined must relate to
the merits of the treaty.
He mentioned the permission to aliens to hold lands in perpetuity, as a
very extraordinary feature in this part of the treaty. He would not inquire how far this might be authorized by constitutional principles ; but
he would continue to say, that no example of such a stipulation was to he
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found in any treaty that ever was made, either where territory was ceded,
or where it was acknowledged by one nation or another. Although it was
common and right, in such regulation, in favor of the property of the inhabitants, yet he believed that, in every case that ever had happened, the
owners of landed property were universally required to swear allegiance
to the new sovereign, or to dispose of thelr landed property within a reasonable time. With respect to the great points in the law of nations,
comprehended in the stipulations of the treaty, the same want of real reciprocit.y, and the same sacrifice of the interests of the United States, were
conspICUOUS.

It is well known to have been a great and favorite object with the
United States, " that free ships make free goods."
They had established
the principle in their other treaties.
They had witnessed, with anxiety,
the general efforts, and the successful advances, towards incorporating this
principle into the law of nations -- a principle friendly to all neutral nations, and particularly interesting to the United States. He knew that, at
a former period, it had been conceded, on the part of the United States,
that the law of nations sio.,d as the present treaty regulates it. But it did
not follow, that more than acquiescence in that doctrine was proper.
There was an evident distinction between silently acquiescing in it, and
giving:t the support of a formal and positive stipulation.
The former was
all that could have been required, and the latter was more than ought to
have been unnecessarily yielded.
Mr. LYMAN.
I have no doubt of its constitutionality, notwithstanding all the arguments which I have either seen or heard. Many arguments might be adduced in support of this opinion ; but I will dispense
with all but one, and that I con._ider as conclusive ; and that is this : The
stipulations in this treaty are nearly all of such nature as not to respect
objects of legislation.
They respect objects which lie beyond the bounds
of our sovereignty; and beyond these limits our laws cannot extend, as
rules to regulate the conduct of subjects of foreig,_ powers ; and although
some of these stipulations respect objects which are within the reach of
our sovereignty, yet it is in such manner as to be not only pertinent, but
perhaps absolutely necessary in forming the treaty. This conclusion, I
think, is the natural and necessary result of a fair construction of the
principles of the Constitution, and especially of that paragraph which
vests the power of making treaties in the supreme executive, with the advice of the Senate.
In acts of the smallest importance, we see, daily, that, after they have
undergone any possible chance of fair and impartial discussion in thts
house, they are transmitted to another, who equally proceed to correct and
amend them ; and even this not being deemed sufficient to secure, as it
were, against all possibility of danger, they are sent to the President, who
has ten days to consider, and who may retur, them with his objections.
These we are bound respectfully to inscribe on our Journals, and if we
disa_ee in opinion with the President, :he majority of two thirds of both
bra.ahes is requisite to give validity to the law. Do we not discover in
all this infinite caution a wish rather not to act at all, by the difference of
the branches among each other, than to act imprudently or precipitately*
md can we imagine that a Constitution thus guarded with respect to laws
Jf little consequence, hath left without check the immense power of maKing treaties--embracing,
as in the instrument before us, all our greatest
interests, whether they be of territory, of agriculture, commerce, naviga
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tiou, or t,,anufactures, and this for an indefinite length of time _ No.
By
one of the {Q_dards
of that Constitution, relative to appropriations of money,
this treaty hath, in the last stage of its progress, come before us.
"We have resolved," according to our best judgment of the Constitution, and, as we have seen above, according to the meaning of it, that we
have a right to judge of the expediency or inexpediency of carrying it into
effect. Thin will depeud on its merits ; and this is the discussion that is
now before as.
Our duty requires of us, before we vote 90,000 dollars of the people's
mo,ey, m the sum required to carry this treaty into effect, _ to pause, and
inquire as to the why and wherefore.
But is it merely the sum of 90,000
dollars that is in question _ If it was, we ought to proceed slowly and
cautiously to vote away the money of our c_mstituents. But it is in truth
a sum indefinite, for British debts, the amount of which we know not ; and
we are to grant this in the moment our treasury is empty ; when we are
called upon to pay five millions to the bank, and when no gentleman hath
resources to suggest, but those of borrowing, at a time when borrowing
m unusually difficult and expensive.
But is it merely a question of money ?
No. It is the regulation of our commerce ; the adjustment of our limits ;
the restraint, in many respects, of our own faculties of obtaining good or
avoiding bad terms with otiJer nations.
In short, it is all our greatest and
most interesting concerns that are more or less involved in this question.
I must confess, Mr. Chairman, that the first point of view in which
this treaty struck me with surprise, was the attitude Great Britain assumes
in it of dictating laws and usages of reception and conduct different towards us, in every different part of her empire, while the surface of our
country is entirely laid open to her in one general and advantageous point
of admission.
In Europe, we are told, we may freely enter her ports. In
the West Indies we were to sail it, canoes of seventy tons burden. In the
East Indies we are not to settle or reside without leave of the local government.
In the seaports of Canada and Nova Scotia we are not to he
admitted at all :-- while all our rivers and countries are opened without the
least reserve ; yet surely our all was as dear to us as the all of any other
nation, and ought not to have been parted with but on equivalent terms.
On the Bill for organizing,
arming,
and disciplining,
the Militia
of the United/_tate_.
Housz OFRzPazs_ts-rATlvzs, December,1796.
Mr. RUTHERFORD
said, he believed the government of*the United
States had nothing to do with the militia of the several sovereign states.
This was his opinion, and it was the opinion of the people at large--however, of nine tenths of them. The Constitution is express upon this subject. It says, when the militia is called into actual service, it shall be
under the direction of the general government, but not until that takes
place; the several states shall have command over their own children w
their own families.
If the United States take it up, they will defeat the
end in view wthey grasp too much.
With respect to the unconstitutionality, Mr. R. joined in opinion with
the gendemen from New Jersey, (Mr. Henderson.)
This law would tend
to alienate the minds of the people of the Eastern States, whose militia
were already well disciplined.
He hoped nothing more would he done, in that home, than to advise
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those states who had neglected their militia to revise and amend then"
laws, and make them more effectual. This is all this house can do-- all
they have a right to do.
Appropriation_

of Money

for

fitting

out

Vessels

HOUSE OF REPItZSEaTATIVES,

of

February

War.
25,

1797.

Mr. GALLATIN conceived the power of granting money to be vested
solely in the legislature, and though, according to the opinion of some
gentlemen, (though not in his,) the President and Senate could so bind
the nation as to oblige the legislature to appropriate money to carry a
treaty into effect, yet, in all other cases, he d,d not suppose there had been
any doubt with respect to the powers oft& legislature in this respect.
.l(,rrA 2, 1797.
Mr. NICHOLAS.
The power of this house to control appropriations
has been settled. It was indeed an abanrdtty to call a body a legislature,
and at the same time deny them a control over the public purse. If it
were not so, where would be the use of going through the forms of that
house with a money bill ? The executive might as well draw upon the
treasury at once for whatever sums he might stand in need of. A doctrine
like this would be scouted even in despotic countries.
Patronage.

m Durin_

the Discussion
course Bill.

of the

Foreign

Inter-

Ho_sE or REraESEWTATnVES,
J_auary "18,1798.
Mr. GALLATIN
said, he believed, upon the whole, our governmen!
was in a great degree pure. Patronage was not very extensive, nor had
it any material effect upon the house, or any other part of the government ;
yet he could suppose our government to be liable to abuse in this way.
By the nature of the government, the different powers were divided; the
power of giving offices was placed in the executive u an influence which
neither of the other branches possessed ; and if toc large grants of money
were made, it might give to that power an improper weight.
Our government, he said, was in its childhood ; and if patronage had
any existence, it could not, of course, be as yet alarming; but he desired
gentlemen to look at all governments where this power was placed in the
executive, and see if the greatest evil of the government was not the excessive influence of that department.
Did not this corruption exist, in the
government which was constituted most similar to ours, to such a degree
as to have become a part of the system itself, and without which, it is said,
,he government could not go oft ? Was it not, therefore, prudent to keep
t watchful eye in this respect ?
He did not, however, speak against the power itself: it was necessary
to be placed somewhere.
The Constitution had fixed it in the executive.
If the same power had been placed in the legislature, he believed they
would have been more corrupt than the executive.
He thought, therefore, the trust was wisely placed in the executive.
gamumy 19, I_t8.
On the same occasion, Mr. PINCKNEY
said, all commercial regulations might as well be carried on by consuls as by ministers; and if any
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differences should arise betwixt this country and any of the European
governments, special envoys might be sent to settle them, as heretofore.
January _, 17_°E.
Mr. BAYARD.
It had been supposed, by gentlemen, that he might
appoint an indefinite number of ministers; and were the house, in that
case, he asked, blindly to appropriate fi,r them ? This question was predicated upon an abuse of power, whilst the Constitution supposed it would
be executed with fidelity. Suppose he were to state the question in an
opposite light.
Let it be imagined that this country has a misunderstanding with a foreign power, and that the executive should appoint a minister,
but the house, in the plenaude of its power, should refuse an appropriation.
What might be the consequence'!
Would not the house have
contravened the Constitution
by taking from the President the power
which by it is placed in him ? It certainly would. So that this supposition of the abuse of power would go to the destruction of all authority.
The legislature was bound to appropriate for the salary of the chief justice
of the United States; and though the President might appoint a chimneysweeper to the office, they would still be bound. The Constitution had
trusted the President, as well as it had trusted that house.
Indeed, it was
not conceivable that the house could act upon the subject of foreign ministers. Our interests with foreign countries came wholly under the jurisdiction of the executive.
The duties of that house related to the internal
affairs of the country; but what related to foreign countries and foreign
agents was vested in the executive.
The President was responsible for
the manner in which this business was conducted.
He was bound to
communicate, from time to time, our situation with foreign powers ; and
if plans were carried on abroad for dividing or subjugating us, if he were
not to m,lke due communication of the design, he would be answerable for
the neglect.
Retaliation

for Agg_fessions.

3lay 23, 17o_.
Mr. SITGRgAVES
said, it is a principle as well settled as any in the
law of nations, that, when a nation has received aggressions from another
nation, it is competen_ for the injured nation to pursue its remedy by
reprisal before a declaration of war takes place ; and these reprisals shall
be perfectly warrantable whilst they are commensurate only with the
injuries received ; and are not, under such circumstances, justifiable cause
of war. It is even clear that these reprisals may be made during the
pendency of a negotiation, and cannot, according to the law of nations, be
justifiable ground for the rupture of any such negotiations.
Alien

and

,_edition

Laws.

Juae, 1798.
Mr. LIVINGSTON.
By this act the President alone is empowered to
make the law ; to fix in his own mind what acts, what words, what thoughts,
or looks, shall constitute the crime contemplated by the bill ; that is, the
crime of being " suspected to be dangerous to the peace and safety of the
United States."
This comes completely within the definition of despotisma union of legislative, executive, and judicial powers.
My opin.
tons on this subject are explicit : they are, that wherever out laws manifestly infringe the Constitution under which they were ma&., the people
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ought not to hesitate which to obey. If we exceed our powers, we becom_
tyrants, and our acts have no effect.
Mr. TAZEWELL
opposed the bill. He knew but of one power, given
to Congress by the Constitution, which could exclusively apply to aliens;
and that was the power of naturalization.
Whether this was a power
which excluded the states from its exercise, or gave to Congre._s only a co,,
current authority over the subjects, he would not now pretend to say. It
neither authorized Congress to prohibit the migration of foreigners to an)
state, nor to banish them when admitted. It was a power which could
only authorize Congress to give or withhold citizenship.
The states, notwithstanding this power of naturalization, could impart to aliens tile rights
of suffrage, the right to purchase and hold lands. There were, in thi_
respect, no restraints upon the states. The states, Mr. T. said, had not
parted from their power of admitting foreigners to their society, nor with
that of preserving the beoefit which their admission gave them in the
general government, otherwise than that by which the)" would be deprived
of a citizen.
[The bill passed the Senate by yeas, 16; nays, 7.]
On

the

same

Subject.

n

1799.

From a Report of Congress. _" The right of removing ahens, as incident to the power of war and peace, according to the theory of the Constitution, belongs to the government of the United States. By the 4th
section of the 4th article of the Constitution, Congress is required to
protect each state from invasion ; and is vested by the Sth section of the
5th article with powers to make all laws which shall be proper to carry
into effect all powers vested by the Constitution in the government of the
United States, or any department or officer thereof; and, to remove from
the country, in times of hostility, dangerous aliens, who may he employed
in preparing the way for invasion, is a measure necessary for the purpose
of preventing invasion, and, of course, a measure it is empowered to
adopt."
In relation to the .sedition act, the committee report that "a law to
punish false, scandalous, and malicious writings against the government,
with intent to stir up sedition, is a law necessary for carrying into effect
the power vested by the Constitution in the government of the United
States, and in the officers and departments thereof, and, consequently, such
a law as Congress may pass."
Further--" Although the committee believe that each of the measures
[alien and sedition laws] adopted by Congress is susceptible of an analytical
justification, on the principles of the Constitution and national policy,
yet they prefer to rest their vindication on the same ground of considering them as parts of a general system of defence, adapted to a crisis of
extraordinary difficulty and danger."
[See Virginia.and Kentucky Retain,ion=of '9_,at the end of this volume.]
Reduction
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Mr. RANDOLPH.
I suppose the establishment of a standing army
,n the country not only a useless and enormous expense, but, upon the
ground of the Constitution, the spirit of that instrument and the genius
of a flee people are equally hostile to this dangerous institution, which
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ought to be resorted to (if it all) only in extreme cases of diflicul,y and
danger, yet let it be remembered that usage, that immemorial custom, is
paramount in every written obligation; and let us beware of engrafting
this abuse upon the Constitution.
A people who mean to continue free
must be prepared to meet danger in person, not to rely upon the fallacious
protection of mercenary armies.
Amendment

to the Constitution.Elecfon
United/_tates.

of President

of the

8ZW,tTZ,Jmmary 23, 1800.
Mr. C. PINCKNEY (of South Carolina) thought it a very dangerous
practice to endeavor to amend the Constitution by making laws for the
purpose. The Constitution was a sacred deposit put into their hands;
they ought to take great care not to violate or destroy the essential provisions made by this instrument.
He remembered very well that, in tat
Frderal Coae_Sosr, great care was ,ised te provide for tat dectiou of tAt
President of tat Umited 8tares independently/of Co,grass, and to take tat
bBsiness, as far as possible, out of Tseln _.
On an Act laying
Duties on Licenses,
_/'c.
Hoesa or ItzpazszwTtT_VZs,December3J, 1800.
Mr. BIRD said, that he considered Congress as incompetent to transfuse into the state governments the right of judging on cases that oecorred under the Constitution and laws of the federal government, as they
were to transfuse executive or legislative power, derived from that Constitution, into the hands of the executive and legislative organs of the state
governments.
Judiciary.
m On Mr. Breckenridge's
passed for a new Organization

Motion
to repeal the Act
of the Judiciary
_ystem.
81_ATZ, Jasmry 8, 1800.
Mr. J. MASON.
It will he found that the people, in funning their
Constitution, meant to make the judges as independent of the legislature
as of the executive; because the duties they have to perform cell upon
them to expound not only the laws, but the Constitution also ; in which is
involved the power of checking the legislature, in'case it should pass any
laws in violation of the Constitution.
For this reason, it was more importaltt that the judges in this country should be placed beyond the control of the legislature, than in other countries, where no such power
ausches to them.
Mr. Mason knew that a legislative body was occasionally subject to the
dominance of violent passions.
He knew that they might pass unconstitutional laws; and that the judges, sworn to support the Constitution,
would refuse to carry them into effect; and he knew that the legislature
might contend for the execution of their statutes. Hence the necessity of
piecing the judges above the influence of these passions ; and for these
reesom the Constitution had put them out of the power of the legislature.
J,lmm_ 13, 18q_
Mr MASON, (of Virginia.)
When I view the provisions of the Con
stitufica en this_
I olmwve a clear distinotion between the Supreme
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Court and other eourtz. With regard to the institution of the Supreme
Court, the words are imperative ; while with regard to inferior tribunals
they are discretionary.
The first Mud/, the last may, be established
And surely we are to infer, from the wise sages that formed that Constitution, that nothing was introduced into it in vain. Not only sentences,
but words, and even points, elucidate its meaning. When, therefore, the
Constitution, usiug thts language, says a Supreme Court shall he established, are we not justified in considering it a constitutional creation _.
and on the other, from the language applied to inferior courts, are we not
equally justified in considering their establishment as dependent upon the
legislature, who may, from t,me to time, ordain them, as the public good
requires?
Can any other meaning be applied to the words " frmn time to
time" ? And nothing can be more important on this subject than that
the legislature should have power, from time to time, to create, to annul, or
to modify, the conrts, as the public good may require w not merely to-day,
but forever, and whenever a change of circumst4nces may suggest tire
propriety of a different organization.
On this point, there is great force
m the remark, that, among the enumerated powers given to Congress,
while there is no mention made of the Supreme Court, the power of establishing inferior courts is expressly given. Why this difference, but
that the Supreme Court was considered by the framers of the Constitution
as established by the Constitution ? while they considered the inferior
courts as dependent upon the will of the legislature.
January 13, 180'2.
Mr. STONE, (of North Carolina.)
No part of the Constitution expressly gives the power of removal to the President; but a construction
has been adopted, and practised upon from necessity, giving him that
power in all cases in which he is not expressly restrained from the exercise
of it. The judges afford an instance in which he is expressly restrained
from removal--it being declared, by the 1st section of the Bd article of
the Constitution, that the judges, both of the supreme and inferior courts,
shall hold their offices during good behavior. ]'hey doubtless shall, (as
against the President's power to retain them in office,) in common with
other officers of his appointment, be removed from office by impeachment and conviction ; but it does not follow that they may not be removed
by other means. They shall hold their offices during good behavior, and
they shall be removed from office upon impeachment and conviction of
treason, bribery, and other high crimes and misdemeanors.
If the words
impeachment of high crimes and misdemeanors be understood according
to any construction of them hitherto received and established, it will be
fimnd that, although a judge, guilty of high crimes and misdemeanors, is
always guilty of misbehavior in offiem; yet that, of the various species
of misbehavior in office which may render it exceedingly improper that a
judge should continue in office, many of them are neither treason nor
bribery; nor can they properly be dignified by the appellation of high
crimes and misdemeanors; and for impeachment of which no precedent
can be found, nor would the words of the Constitution justify such
impeachment.
To what source, then, shall we resort for a knowledge of what constiutes this thing called misbehavior in office ? The Constitution did not intend that a circumstance, as a tenure by which the judges hold their offices,
shoum ve incapable of being ascertained.
_lTieir misbelmvior certainly "s
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not s_s mpeachable offence ; still it is the grou,d by which the judges are
to be removed from office. The process of impeachment, therefore, cannot be the only one by which the judges may be removed from office,
under and according to the Constitution.
I take it, therefo:e, to be a
thing undeniable, that there resides somewhere in the government a power
that shall amount to define misbehavior in office by the judges, and to remove
them from office for the same without impeachment.
The Constitution
does not prohibit their removal by the legislature, who have the power to
make all laws necessary and proper for carrying into execution the powers
vested by the Constitution in the government of the United States.
Mr. BRECKENKIDGE.
To make the Constitution a practical system, the power of the courts to annul the laws of Congress cannot possibly exist. My idea of the subject, in a few words, is mThat the Constitution intended a separation only of the powers vested in the three great
departments, giving to each the exclusive authority of acting on the subjects committed to each; that each are intended to revolve within the
sphere of their own orbits, are responsible for their own motion only, and
are not to direct or control the course of others ; that those, for example,
who make the laws, are presumed to have an equal attachment to, and interest in, the Constitution, are equally bound by oath to support it, and
have an equal right to give a construction to it ; that the construction of
one department, of the powers particularly vested ill that department, is of
as high authority, at least, as the construction given to it by any other department ; that it is, in fact, more competent to that department, to which
powers are exclusively confided, to decide upon the proper exercise of
those powers, than any other department, to which such powers are not
intrusted, and who are not consequently under such high and responsible
obligations for their constitutional exercise; and that, therefore, the legislature would have an equal right to annul the decisions of the courts,
founded on their construction of the Constitution, as the courts would
have to annul the acts of the legislature founded on their construction.
Although, therefore, the courts may take upon them to give decisions
which go to impeach the constitutionality of a law, and which, for a time,
may obstruct its operation, yet I contend that such law is not the less obligatory because the organ through which it is to be executed has refi_sed
its aid. A pertinacious adherence of both departments to their opinions
would soon bring the question to an issue, which would decide in whom
the sovereign power of legislation resided, and whose construction of the
Constitution as to the law-making power ought to prevail.
Mr. HEMPHILL.
I have ever understood that there was difl'erence in
opinion on this point : that the general opinion was, that the words in the
Constitution rendered the judges independent of both the other branches
of the government.
This appears, from the debates in the Convention in
Virginia, to have been their opinion ; it appears also, from the strongest
implication, to have been the opinion of the author of the Notes on Virginia.
What is the meaning of the words from time to time ? They are used
but in three other parts of the Constitution, and, when used, they do not
convey the ides of what may be done. Indeed, they are used in cases
where it is impracticable to undo what shall have been done. ['Mr. Hemphill here read 5th sec. Ist art. No. 3, 9th sec. Ist art. No. 6, and 3d sec.
•2d art.] What do these words mean in that part of the Co_siitution under
discussion ? The Supreme Court had been mentioned ih _d and 3d art.
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_the Supreme Court, which implies that there should be but one. They
were not used to give Congress power to constitute inferior courts, for
that power had been previously given; and if the inferior courts, together
with the offices of the judges, are, as is contended, subjects of ordinary
,egislatioo, these words were unnecessary to enlarge the powers of Con_ess on them : for,.on all subjects of ordinary legislation, Congress have
an unquestionable right to enact and repeal at pleasure.
It is not said, in the Sth section, 1st article, that Congress shall have
the power to borrow money from tune to time, to regulate commerce from
time to tune, or to establish post-offices and post-roads from time to time ; yet
nobody doubts that Congress have a right to enact and repeal laws on these
subjects when it may appear expedient ; and the same power would have
extended to the clause giving power to constitute inferior tribunals, If there
had been no restriction in any other part of the Constitution.
As these
words are unnecessary to gtve the power contended for, they must have
some other meaning.
The plain meaning is this--that
these words,
together with the first part of the section, were not used to give a power to
constitute courts; for that power had been expressly given: they were
merely introduced to dispose of judiciary power, and to declare where it
should reside. The judiciary power of the United States shall be vested
in one Supreme Court, and in such inferior courts as the Congress may,
from time to time, ordain and establish ; meaning the power before given,
which was discretionary as to number.
The clause in the Sth section of
the 1st article is brought here into view; and in the very next sentence,
the offices are positively fixed and limited.
Here, then, is an express and
posittve provision, uncontradicted by any express declaration, or by any
violent implication.
Mr. BAYARD.
The _2dsection of the 3d article of the Constitution
expressly extends the judicial power to all cases arising under the Constitution, the laws, &c.
The provision in the _d clause of the 6th article
leaves nothing to doubt. This Constitution, and the laws of the United
States which shall be made in pursuance thereof, &,c., shall be the supreme law of the land. The Constitution is absolutely the supreme
law. Not so of the acts of the legislature.
Such only are the laws of
the land as are made in pursuance of the Constitution.
Mr. RUTLEDGE.
Taught by examples the value of a good judiciary,
the patriots who met at Philadelphia determined to establish one which
should be independent of the executive and legislature, and possess the
power of deciding rightfully and finally on conflicting claims between
them. The Convention laid their hand upon this invaluable and protectmg principle : in it they discovered what was essential to the security and
duration of free states; what would prove the shield and palladium of our
liberties; and they boldly s_id, notwithstanding the discouragement in
other countries, in past times, to efforts in favor of republicanism, our
experiment shall not miscarry, for we will establish an independent
iudiciary ; we will create an asylum to secure the government and protect
the people in all the revolutions of opinion, and struggles of ambition and
faction. They did establish an independent judiciary.
There is nothing,
| think, more demonstrable than that the Convention meant the judiciary
to be a eoSrdinate, and not a subordin,tte branch of the government.
l'his is my settled opinion.
But on a subject so momentous as this is, I
,tin unwilling to be directed by the feeble lights of my own understanding;
and as my judgment, at all times very fallible, is liable to err much where
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my anx., ti_, are much excited, I have had recourse to other sources for
the true meaning of this Constitution.
During the throes and spasms, as
they have been termed, which convulsed this nation prior to the late
presidential election, strong doubts were very strongly expressed whether
the gentleman who now adminmters this government was attached to it as
it is. Shortly after his election, the legislature of Rhode Island presented
a congratulatory address which our chief magistrate considered as soliciting some declaration of his opinions of the Federal Constitution ; and in
his answer deeming it fit to give them, he said, "the Constitution shall be
administered by me according to the safe and honest meaning contemplated by the plain understanding of the people at the time of its adoption
a meaning to be found in the explanations of those who advocated, not
those who opposed it. These explanations are preserved in the publics.
tions of the time."
To this high authority I appeal _ to the honest meaning of the instrument, the plain understanding of it* framers. I, like Mr.
Jefferson, appeal to the opinions of those wh,- ,_ere the friends of the Constitution at the time it was submitted to (he states. Three of our most
distinguished statesmen, who had much agency in framing this Constitution, finding that objections had been raised against its adoption, and that
much of the hostility produced against it had resulted from a misunderstanding of some of its provisions, united in the patriotic work of explainlag the true meaning of its framers. They published a series of papers,
under the signature of Publius, which were afterwards republished in a
book called the Federalist.
This contemporaneous exposition is what Mr.
Jefferson must have adverted to when he speaks of the publication of the
time. From this very ruinable work, for which we are indebted to Messrs.
Hamilton, Madison, and King, I will take the liberty of reading some ex
tracts, to which I solicit the attention of the committee.
In the seventy
eighth number we read, " Good behavior for the continuance in office of
the judicial magistracy, is the most valuable of the modern improvements
in the practice of government.
In a republic, it is a barrier to the encroachments and oppressions of the representative body ; and it is the best
expedient that can be devised in any government to secure a steady, upright, and impartial administration of the laws. The judiciary, in a government where the departme,ts of power are separate from each other,
from the nature of its functions, will always be the least dangerous to the
political rights of the Constitution.
It has no influence over the sword or
the purse, and may be truly said to have neither force nor will, but merely
judgment.
The complete independence of the courts of justice is essential in a limited constitutton;
one containing specified exceptions to the
legislative authority ; such as that it shall pass no ez post facto law, no bill
of attainder, &.e.. Such limitations can be preserved in practice no other
way than through the courts of justice, whose duty it must be to declare
all acts manifestly contrary to the Constitution vo/d. Without this, all
the reservations of particular rights or privileges of the states or the people
would amount to nothing.
Where the will of the legislature, declared in
tts statutes, stands in opposition to that of the people, declared in the Constitution, the courts, designed to be an intermediate body between the people and the legislat,re, are to keep the latter within the limits assigned to
their authority.
The Convention acted wisely in establishing good _kathor as the tenure of judicial offices. Their plan would have been inexcusably defective had it wanted this important feature o{'good government."
"Cite authority I have read proves to demonstration what was the intention
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of the Convention on this subject--that
it was to establish a judiciary
completely independent of the executive and legislature, and to have
judges removable only by impeachment.
This was not only the intention
of the General Convention, but of the state conventions when they adopted
this Constitution.
Nay, sir, had they not considered the judicial power to
be co6rdinate with the other two great departments of government, they
never would have adopted the Constitution.
I feel myself justified in making this declaration by the debates in the different state conventions.
From those of the Virginia Convention I will read some extracts, to show
what were there the opinions of the speakers of both political parties.
General Marshall, the present ch,efjustice, says, "Can the government
of the United States go beyond those delegated powers?
If they were to
make a law not warranted by any of the powers enumerated, it would be
considered as an infringement of the Constitution, which they are to guard:
they would not eons,der such a law as coming under their jurisdiction.
they/would declare it void." Mr. Grayson, who opposed the Constitution,
we find saying, " The judges will not be independent, because their salaries may be augmented.
'['his is left open. What if you give £600 or
£1000 annually to a judge_ 'Tis but a trifling object, when, by that
little money, you purchase the most invaluable blessing that any country
can enjoy. The judges are to defend the Constitution."
Mr. Madison,
iu answer, says, " I wished to insert a restraint on the augmentation as
well as diminution of the compensation of the judges; but I was overruled. The business of the courts must inc,'ease. If there was no power
to increase their pay, according to the increase of business, during the life
of the judges, it might happen that there would be such an accumulation
of business as would reduce the pay to a most trivial consideration."
Here we find Mr. M;tdisou not using the words good behavior, but saying,
('what we say was meant by good behavior,) during the life of the judges.
The opinions of Mr. Madison I deem conclusive as to the meaning of the
words good behavior.
Let us now see what was the opinion on this subject of the first Congress under the Constitution, when the first judiciary
bill was debated. Mr. Stone says, "The establishment of the courts Is
immutable."
Mr. Madison says, " The judges are to be removed only on
impeachment and conviction before Congress."
Mr. Gerry, who had been
a member of the General Convention, expresses himself in this strong and
unequivocal m tuner: "The judges will be independent, and no power
can remove them : they will be beyond the reach of the other powers of
the government ; they will be unassailable, and cannot be affected but by
the united voice of America, and that only by a change of government."
Here it is evident Mr. Gerry s,tpposed a project like the present could only
be efl'ected by the people, through the medium of a convention ; he did not
suppose it possible for Congress ever to grasp at this power.
The same
opinions were held by Mr. Lawrence and Mr. Smith.
As early as the year 17S9, among the first acts of the government, the
legislature explicitly recognized the right of a state court to declare a
treaty, a statute, and an authority exercised under the United States, void,
subject to the revision of the Supreme Court of the United States; and it
has expressly given the final power to the Supreme Court to affirm a judgment which is against the validity either of a treaty, statute, or an author
Ity of the government.
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Mr. ELLIOT.
The Constitution is silent on the subject of the acquisition of territory; therefore the treaty is unconstitutional.
This question
is not to be determined from a mere view of the Constitution itself,
although it may be considered as admitted that it does not prohibit, in
express terms, the acquisition of territory. It is a rule of law that, in
order to ascertain the import of a contract, the evident intention of the
parties, at the time of forming it, is principally to be regarded. Previous
to the formation of this Constitution, there existed certain principles of
the law of nature a,ld nations, consecrated by time and experience, in
conformity to which the Constitution was formed. The question before us,
I have always believed, must be decided upon the law of nations alone.
Dr. MITCHELL.
The people, in forming their Constitution, had an
eye to that law of nations which is deducible by natural reason, and established by common consent, to regulate the intercourse and concerns of
nations. With a view to this law the treaty-making power was constituted,
and, by virtue of this law, the government and people of the United States,
in common with all other nattons, possess the power and right of making
acquisitions of territory by conquest, cession, or purchase.
Mr. SMILIE.
We are obliged to admit the inhabitants according to
the principles of the Constitution.
Suppose those principles forbid their
admission; then we are not obliged to admit them. This followed as
an absolat_ consequence from the premises.
There, however, existed a
remedy for this case, if it should occur; for. if the prevailing opinion shal,
be, that the inhabitants of the ceded territory cannot be admitted under
the Constitution, as it now stands, the people of the United States can, if
they see fit, apply a remedy, by amending the Constitution so as to authorize their admission.
And if they do not choose to do this, the inhabitants
may remain in a colonial state.
Mr. RODNEY.
In the view of the Constitution, the Union is composed
of two corporate bodses--of
states and territories.
A recurrence to the
Constitution will show that it is predicated on the principle of the United
States' territory, either by war, treaty, or purchase.
There was one part
•_f that instrument within whose capacious grasp all these modes of acquisition were embraced.
By the Constitution, Congress have power to
" lay and collect taxes, duties, imposts, and excises ; to pay the debts and
provide for the common defence and general welfare of the United States."
To provide for the general welfare.
The import of these terms is very
comprehensive indeed. If this general delegation of authority be not at
variance with other particular powers specially granted, nor restricted by
them, _ if it be not in any degree comprehended in those subsequently
delegated,-I cannot perceive why, within the fair meaning of these general provisions, is not included the power of increasing our territory, if
necessary for the general welfare or common defence.
Mr. TRACY, among other objections, said that the 7th article admits,
for twelve years, the ships of France and Spain into the ceded territory.
free of foreign duty. This is givin_ a commercial preference to those
ports over the other ports of the United States, because it is well known
that a duty of forty-four cents on tonnage, and ten per cent. on duties, are
paid by all foreign vessels in all the ports of the United States. If it be
said we must repeal those laws, and then the preference will cease, the
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answer is, that this 7th article gives the exclusive right of entering the
ports of Louisiana to the shtps of France and Spain ; and if our discrim.
inating dut,es were repealed this day, the pre{erence would be given to
the ports of the United States to those of Louisiana ; so that the preference, by any regulation of commerce or revenue, which the Constitntio:l
expressly forbids from being given to the ports of one state over those of
another, would be given by this treaty, in violation of the Constitution.
We can hold territory; but to admit th_ inhabitants into the Union,
to make citizens of them, and states, by treaty, we cannot constitutionally
do, and no subsequent act of legislation, or even ordinary amendment to
our Constitution, can legalize such measures.
Mr. ADAMS.
It has been argued that the bill ought not to pass, because the treaty itself is an unconstitutional, or, to use the words of the
gentleman from Connecticut, (Mr. Tracy,) an extra-constitutional act,
because it coutains engagements which the powers of the Senate were
not competent to ratify, the powers of Congress not competent to confirm;
and, as two of the gentlemen have contended, not even the legislatures of
the number of states requisite to effect an amendment of the Constitution,
are adequate to sanction. It is, therefore, they say, a nullity. We cannot fulfil our part of its conditions ; and oli our failure in the performance
of any one stipulation, France may consider herself as absolved from the
obligations of the whole treaty on hers. I do not conceive it necessary
to enter into the merits of the treaty at this time. The proper occasion
for that discussion is past. But allowing even that this is a case for
which the Constitution has not provided, it does not, in my mind, follow
that the treaty is a nullity, or that its obligations, either on us or on France,
must necessarily be cancelled.
For my own part, I am free to confess,
that the 3d article, and more especially the 7th, contain engagements
placing us in a dilemma, from which I see no possible mode of extricating ourselves but by an amendment, or rather an addition, to the Constitution.
The gentleman from Connecticut, (Mr. Tracy,) both on a former occasion and in this day's debate, appears to me to have shown, tiffs to demonstration.
But what is this more than saying that the Ft.esident and
Senate have bound the nation to engagements which require the co6peratiou of more extensive powers than theirs to carry them into execution !
Nothing is more common, in the negotiations between nation and nation,
than for a minister to agree to and sign articles beyond the extent of his
powers.
This is what your ministers, in the. very case betbre you, have
confessedly done. It is well known that their powers did not authorizt
them to conclude this treaty;
but they acted for the benefit of their
country, and this house, by a large majority, has ad_'ised' tu.the ratification of their proceedings.
Suppose, then, not only that" the ministers who
signed, but the President and Sen'_te who ratified', this compact, have exceeded their powers; suppose that t_ other houae.of'Cbngress, who have
given their assent by passing this and other bills for the fulfilment of the
obligations it imposes on us, have exceeded their powers; nay, suppose
even that the majority of the states competent to ame_at the Constitution
in other cases, could not amend it in this, wit_lt
exceeding their F,owers,-- and this is the extremest point to which any ._utPeman on tins
floor has extended his scru_es ;--suppose
al! this, and there still remains
in the country a power competent to adopt and sanction every part of our
engagements, and to barry :_om entirely into execution ; for, notwithstaud-
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lug the objecUons and apprehensimm of many individuals, of many wise,
able, and excellent melt, in various parts of the Union, yet, such is the
public favor attending the transaction which commenced by the negotiation of this treaty, and which I hope will terminate in our full, undisturbed, and undisputed possession of the ceded territory, that I firmly
believe, if an amendment to the Constitution, amply sufficient for the accomplishment of every thing for which we have contracted, shall be proposed, as ! think it ought, it will be adopted by the legislature of every
state in the Union.
We can, therefore, fulfil our part of the convention,
and this is all that France has a r_ght to require of us. France can
never have a right to come and say, " I am discharged from the obligation
of this treaty, because your President and Senate, in ratifying, exceeded
their powers ;" for this would be interfering in the internal arrangements
of our government.. It would be intermeddling in questions with which
she has no concern, and which must be settled altogether by ourselves.
The only question for France is, whether she has contracted with the department of our government authorized to make treaties ; and this being
clear, her only right is to require that the conditions stipulated in our
name he punctually and faithfully performed. I trust they will be so performed, and will cheerfully lend my hand to every act necessary to the
purpose; for I consider the object as of the highest advantage to us: and
the gentleman from Kentucky himself, who has displayed, with so mtrch
eloquence, the immense importance, to this Union, of the possession of
the ceded country, cannot carry his ideas f,_rther on the subject than I do.
With these impressions, sir, perceiving in the first objection no substantial reason requiring the postponement, and in the second no adequate
argument for the rejection, of this bill, I shall give my vote in its favor.
Mr. TRACY.
It is unreasonable to suppose that Congress should, by
a majority only, admit new foreign states, and swallow up, by it, the old
partners, when two thirds of all the members are made requisite for the
least alteration in the Constitution.
Dr. MITCHELL.
The 3d section of the 4th article of the Constitution contemplates that territory and other property may belong to the
United States. By a treaty with France, the nation has lately acquired
title to a new territory, with various kinds of public property on it and
annexed to it. By the same section of the Constitution, Congress is so
clothed with the power to dispose of such territory and property, and to
make all needful rules and regulations respecting it. This is as fair an
exercise of constitutional
authority as that by which we assemble and
hold our seats in this house. To the title thus obtained, we wish now to
add the possession; and it is proposed, for this important purpose, the
President shall be empowered.
[JVot_ Jeffenmn himself (under whine auspices the treaty was made) was ot
opinion _
the _re
wu unconstitutional,and requiredan amendment of the
Constltegicmto jwstlfy it. He accordinglyurged his friends strenuouslyto that course;
at the Nine time _e added, "that it wl]l be d_irable forCongremto do what is neee_
sary in silence ;""" whatever Congress shall think necematryto do, should be done
with as little debateu po_ible, and particularlyso far as respects the constitutional
difficulty;_' "] confer, then, I think it imporlant,in the present ease, to set an example against broadeoastmetlon by appealinf for new powerto the people. If, how
ever, our friendsdud| think differently, certainly | shall acquiesce with mtid'aetion;
confiding that the goed sense of our uountry will correct the evil of construction
when it shall produc_ i11effects."
Hm letter to Dr. 81bley, (in June, If'03,) reef.v,*Yy
nnbllshed, is deeilive that he
thnnght an amendment of ",heConstituticmneet.famry. Yet he did not hemtate,with.
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out such amendment, to give effect to every meuure to carrythe treaty into effect
during his administration. See Je_'ersoa'aCorre_., ii. pp. 1, 2, 3 ; StmT'a Comm.]
District

_ On the Report
of the Committee
of
the Case of John P. Van Ness.
Hovsz ov RgFRZSSNTATiVZS, Jo_wary ]7, 1803.
Mr. VAN NESS said, the reasons he should offer to the committee for
retaining his seat were few and simple. He thought the fair, liberal, ano
sound construction did not affect his case; that the incapacitating provision only applied to civil offices. The Constitution was only a digest
of the most approved principles of the consthutaons of the several states, in
which the spirit of those constitutions was combined.
Not one of those
constitutions excluded from office those who had accepted military appointmeats, except in the regular service.
He, therefore, felt a full conviction
that it never was the intention of the framers of the Constitution of the
United States to exclude militia ot_eers from holding a seat in Congress.
And however important it mi__ht be to adhere to the letter of the Constitution, yet, when the spirit of it was so clear as it appeared to him, it
ought to have weight in the decision of the question before the committee
which might affect objects ofgreat importance.
The right of every portior
of the Union to a representation in that house was very important, and
ought to be respected in all cases which may either directly or indirectly
affect it.
Mr. BACON observed, though the first part of the section of the Constilution referred to civil offices, yet the latter part used the expression
any o_ce, which was more comprehensive, and appeared to them to have
been intended to have a universal effect.
The question was then t_iken on the report of the committee of elections, which was agreed to without a division.
On Mr.

of Columbia.
Elections,
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Hovsz

to re-cede the District
or
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of Columbia.
February

9, 1803.

Mr. BAYARD.
Now, the states of Maryland and Virginia have made
this cession, with the consent and approbation of the people in the ceded
territory, and Congress has accepted the cession, and assumed the jurisdietmn. Are they, then, at liberty, or can they relinquish it, without the
consent of the other parties ? It is presumed they cannot. In his opinton, they were constitutionally and morally bound to proceed in the exercise of that power regularly assumed, either immediately by themselves,
or by the intervention of a territorial legislature, chosen and acting under.
a special net of Congress for that purpo_.
To relinquish the jurisdiction
at this time, and re-cede the territory, would, in his view, exhibit a surprising inconsistency of conduct in the legislatltre ; it would discover such
a versatility, such a disposition to change, as could not fail to unsettle
the minds of the people, and shake their confidence in the government.
Duelling.
_ On a Resolution for rendering
all Persons concerned
in a Duel incapable
of holdln_
an Oflce under
the General
Goz_rnrnent
of the United/fftates.
Hovsz

OT Rw._azsz_vaT1vzs,

December

31,

180"3.

Mr. DAVIS said, if the house could be made sensible that the resolution embraced a subject on which it could not constitutionally act.
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they would reject it. To him it was plain that, if the house pursued the
object of the resolution, it led them on forbidden ground. In the first
place, it took from the citizens a right which, by their Constitution, they
had secured themselves, -- to wit, the right of free elections.
Do what the
resolution contemplates, and no man can hold a seat here who ever fought
a duel, or gave or carrwd a challenge, although he may be the choice of
the people. No such thing is said in the Constitution.
The people, in
that instrument, have already defined the disquahfications to office ; that
charter of their rights declares that no person who has been impeached
and found guJhy shall hold an office; and I contend that Congress cannot
impeach a person tbr any offence done by him as an individual.
Two
things are requisite to ground an impeachment.
First, the person must
be an officer of the United States : secondly, he must have been guilty of
some malfeasance in the discharge of the duties imposed on him by that
office. If an individual who does not hold an office under the United
States commits murder, I deny the right of Congress to impeach him.
He is made amenable to the state laws. While we were busy m impeaching him, he might be executed by the statute laws of the states. My
observations d,sclaim the right we have to act on it.
The resolution was negatived.
On the Amendment

to the Constitution..

Hovsz or R_e_ESZ_'rATIVZS,
December
9,1804.
Mr. JACKSON.
The fateof the otherlittle
republics
warrantedtile
ideathatthesmallermembers would be swallowedup by thelargerones,
who would,inturn,attackeach other;and thusthe liberty
achievedby
the bloodof some of the bravestmen thatever livedwould passaway
withoutleavinga traceb_hmd it. They, therefore,
yieldedeverything
to the httlestates,knowing they were not numerous, and naturally
jealousof the large ones. If we examine the Constitution,
we shall
findthe whole of the great powers of the government centredin the
Senate.
On the Impeachment
of Judge
Chase.
Hovsz or RzenzszsTAvtvzs,
Fde'uarv'21, 1805.
Mr. HOPKINSON.
What part of the Constitution declares shy of
the acts charged and proved upon Judge Chase, even in the worst aspect,
to be impeachable *. He has not been guilty of bribery or corruption ;
he is not charged with them. Has he, then, been guilty of "other high
crimes and misdemeanors " ? In an instrument so sacred as the Constitution, I presume every word must have its full and fair meaning.
It is
not, then, only for cr_mes and misdemeanors that a judge is impeachable,
but it must be for hizh crimes and misdemeanors
Although this qualifylag adjective " high " immediately precedes, and is directly attached to
the word "crimes,"
yet, from the evident intention of the Constitution,
and upon a just grammatical construction, it must also be applied to "mlsdemeanors."
If my construction of this part of the Constitution be not
admitted, and the adjective " high" be given exclusively to " crimes," and
denied to " misdemeanors," this strange absurdity must ensue _ that when
an officer of the government is impeached for a crime, he cannot be convicted,unless
it proves to be a high crime ; but he may, nevertheless, be
convicted of a misdemeanor of the most petty grade. Observe, sir me
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crimes with which these "other high crimes" are classed in the Constitution, and we may learn something of their character.
They stand In connection with " bribery and corruption" --reed
m the same manner, and
subject to the same penalties.
But, if we are to lose the force and me.thing
of the word " high," in relation to misdemeanors, and this description ot
offences must be governed by the mere meanin._ of the term " misdemeanors," without deriving any grade from the adjective, stdl my position remains unimpaired--that
the offence, whatever it Is, which is the ground
or" impeachment, must be such a one as would support an indietme.t.
" Misdemeanor"
is a legal and technical term, well understood and defined
in law ; and in the construction of a legal instrument, we must give words
their legal signifieanons.
A misdemeanor, or a crlme, m for m their just
and proper acceptation they are synonymous, m_s an act commmed,
or omntted, in the violanon of a public law, either forbidding or commanding it.
[aVote.
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to be the settled
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though
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law cannot be a foundation of a junsdtchon not g_ven by the Constautvm or laws,
that jurisdiction, when given, attaches, and is to be exercised according to tht. rules
of the common law ; and that what are, and what are not, high crimes and mtsdem,an.ars, ia to be meertamed by a recurrence to the great bas_sof American junsprudenee. _ 8tory's Comm.]
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Febrwtry
14, 1806.
Resolved, lks the opinion of this committee, that the interest of the
United States would be promoted by further restncuoas and htaher dimes,
in certain eases, on the manufactures and nawganon of foreign nations
employed in the commerce of the United States, than those now imposed.
1. Resolved, As the opiuion of this committee, that an additional duty
ought to be laid on the following arncles, manufactured by European nanons having no commercial treaty, with the United States :On artieles of which leather is the material of chief value, an additional duty of
per rent. ad valorem.
On all manufactured iron, steel, tin, pewter, copper, brass, or other articles, of whieh either of these metals is the material of chief value, an
additional duty of
per cent. ad valorem.
On all articles of which cotton is the material of chief value, an additional duty of
per cent. ad valoreln.
On all eloths of which wool is the material of chief value, where the
esnmated value on which the duty is payable is above
, an additional
duty of
per cent. ad valorem ; where such value is below
, an
additional duty of
per ceut. ad valorem.
On all other articles of which wool is the material of ehief value, an
additional duty of
per cent. ad valorem.
On all eloths of which hemp or flax Is the arncle of chief value, and of
which the estimated vahie on which the duty is payable is below
, an
addinonal duty of
per cent. ad valorem.
On all manufactures of whieh silk is the amele of chief value, an additional duty of
per rent. ad valorem.
2. Resolved, As the opimon of this committee, that an additional dnty
Or
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of
lmr ton ought to be laid on the vessels belonging to nations haymg no commercial treaty with the United State&
3. l_esolved, As the opinion of this committee, that the duty on vessels
belonging to nations having commercial treaties with the Uliited States,
ought to be reduced to
per ton.
4 Resolved, As the opinion of this committee, that where any nation
may refuse to consider as vessels of the United States any vessels not
built within the United States, the foreign-buih vessels of such nation
ought to be subjected to a like refusal, unless built within tile United
States.
5. Resolved, As the opinion of this committee, that where any nation
may refuse to admit the produce and manufactures of the United States,
unless in vessels belonging to the United States, or to admit them in vessels of the United States if last imported from any place not within the
United States, a hke restriction ought, after the
day of
, to be
extended to the produce and manufactures of such nation ; and that, in the
mean time, a duty of
per ton, extraordinary, ought to be imposed on
vessels so importing any such produce or manufacture.
6. Resolved, As the opinion of this committee, that where any nation
may refuse to the vessels of the United States a carriage of the produce
and manufactures thereof, while such produce or manufactures are .admitted by it in its own vessels, it would be just to make the restriction
reciprocal ; but, inasmuch as such a measure, if suddenly adopted, might
be particularly distressing in cases which merit the benevolent intention of
the United States, it is expedient, for the present, that a tonnage extraordinary only of
be imposed on the vessels so employed ; and that all
distilled spirits imported therein shall be subject to an additional duty of
one
part of the existing duty.
7. Resolved, As the opinion of this committee, that provision ought to
be made for liquidating and ascertaining the losses, sustained by citizens of the United States, from the operation of particular regulations of
any country, contravening the law of nations: and that such losses be
reimbursed, in the first instance, out of the additional duties on manufactures, productions, and vessels of the nation establishing such unlawful
regulations.
,Contractors.
._arc]t

_,

1806.

Resolved, That a contractor, under the government of the United States,
is an o_eer within the purview and meaning of the Constitution, and, as
such, is incapable of holding a seat in this house.
Mr. EPPES.
I do not believe Congress have power to pass this resolution.
The words of the Constitution are, " No person holding an office
under the United States shall be a member of either house during his
continuance in office"
These words are plain and dear.
Their obvi,ns intention was, to have
officers excluded, and officers only. It would certainly have been equally
wise to have excluded contractors, because the reason for excluding officers applies to them with eq,al force. We are not, however, to inquire
what the Constitution ought to have been, but what it is. We cannot
legislate on its spirit a_ainst the strict letter of the instrument.
Our inquiry must be, is he an officer ? If an officer, under the words of the
Constitution, he is excluded.
If not an officer, we cannot e_clude him
by law.

1807, 180_.]

To suspend the Embargo. mQuiNcv.

An extensive meaning has been given to the word o_ce. How far such
a constructmn of the meaning of this word is warrauted, I leave for other_
to decide. That all contractors are not officers I am certain.
A man,
for instance, makes a contract with government to furnish supplies.
He
certainly is not an officer, according to the common and known acceptation of that word. He is, however, a contractor, and, under this resolution, excluded from a seat here. A carrier of the ,nail approaches very
near all officer. The person takes an oath, is subject to penalties, the
remission of which depends on the executive
Public Lands. u On the Resolution
for investing
a certain Portion of the Public
Lands in ,_hares of the Chesapeake
Capful.
S_ATZ, Februar_ 13, 1807.
Mr. BAYARD.
It is admitted that the Constitution does not expressly
give the power to cut canals ; but we possess, and are in the daily exercise
of, the power to provide for the protection and safety of"commerce, and the
defence of the nation. It has never been contended that no power exists
which has not been expressly delegated.
There is no express power given to erect a fort or magazine, though it
is recog,,ized in the delegation of exclusive legislative powers in certain
cases. The power to erect lighthouses and piers, to survey attd take the
soundings on the coast, or to erect public buildings, is neither expressly
given nor recognized in the Constittttion ; but it is embraced by a liberal
and just interpretation of the clause in the Constitution, which legitimates
all laws necessary and proper for carrying into execution the powers expressly delegated.
On a like principle, the Bank of the United States was
incorporated.
Having a power to provide for the safety of commerce and
the defence of the nation, we may fairly infer a power to cut a canal-- a
measure unqueationably proper with a view to either subject.
To

suspend
the Embargo.
Hous_ oF REPRESEI_TATIVES,
./_pr/_
19, 180_
Mr. QUINCY.
The Constitution of the United States, as I understand
It, has in every part reference to the nature of things and necessities of
society.
No portion of it was intended as a mere ground for the trial of
technical skill, or of verbal ingenuity.
The direct, express powers with
which it invests Congress are always to be so construed as to enable the
people to attain the end for which they were given. This is to be gathered from the nature of those powers, compared with the known exigencies of society, and the other provisions of the Constitution.
If a question arise, as in this case, concerning the extent of the incidental and
implied powers vested in us by the Constitution, the instrument itself
contains the criterion by which it is to be decided.
We have amhority to
make "laws necessary and proper for carrying into execution" powers
unquestionably vested. Reference must be had to the nature of these
powers to know what is necessary and proper for their wise execution.
When this necessity and propriety appear, the Constitution has enabled us
.o make the correspondent provisions.
To the execution of many.of the
powers vested in us by the Constitution, a discretion is necessarily and
properly incident; and when this appears from the nature of any particuhr power, it is certainly competent for us to provide, by law, that
such discretion shall be exercised.
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Mr. KEY said, all the respective representatives of the people, of the
states at large, and the sovereignty in a pohtical capacity of each state,
must concur to enact a law. As, honorable gentleman from Tennessee
(Mr. Campbell) admitted that the power to repeal must be coextensive
with the power to make. If this be admitted, I will not fad to convince
you that, in the manner in which this law is worded, we cannot constitutionally assent to It. What does it propose?
To give the President of
the Umted States power to repeal an existing law now in force:--upon
what ? Upon the happening of certain contingencies
in Eurnpe?
No.
But in those contingencies which they suppose in his judgment shall render
it safe to repe.fl the law, a discretion is committed to him-- upon the happenmg of tho_e events-- to suspend the law. It is that discretion to which
I object.
I do not say it will be improperly placed at all; but the power
and discretion to judge of the safety of the United States, is a power legislative in its nature and effects, and as such, under the Constitution, cannot
be exercised by oue branch of the legislature.
I pray gentlemen to note
this distinction, that whenever the events happen, if the President exercise
his judgment upon those events, and suspend the law, it is the exercise of
a legmlative power : the people, by the Constitution of the country, never
meant to confide to any one man the power of legislating for it.
Renewal

of the

Charter
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Mr. LOVE.
The question of the constitutionality of the bank solely
depends on the question, whether it is necessary and proper for conducting
the moneyed operations of government.
So great a cha,ge has taken place
on that subject within twe,ty years past, that it is supposed the question is
now settled.
Not only the moneyed transactions of the United States, but,
it is believed, of all the state governments, are carried on through the
state banks, as well as commercial _ransactions, and other moneyed negotiations.
Mr. TROUP said, gentlemen mi,_ht pass the bill hut for the constitutional question.
If they did pass it, he hoped they would not permit
themselves to become the retailing hucksters of the community, for the
sale of bank charters.
There is a power in the Constitution to sell the
pubhc property ; but there is certainly no power to sell privileges of any
kind. I, therefore, move to strike out the bribe, the douceur, the bonus,
as _entlemen call it, of 1,°.qS0,000 dollars.
Mr. KEY said, to him it clearly appeared within the power and limit of
the Constitution to establish a bank, if necessary, fi)r the collection of the
revenue.
Mr. TROUP observed, that some gentlemen had said that the power to
incorporate a bank was derived from the power to lay and collect revenue ;
and that the power ought to be exercised, because banks give a facility to
the collection of the revenue.
If the power be exercised, it must be
necessary and proper. If it be necessary to the collection of the revenue,
the revenue cannot be collected without it. The gentlemah from Marvo
land might say a bank institution was useful. He might say it would give
facility to the collection of the revenue; but facility and necessity are
wholly different, and the Constitution says that a power, to be incidental,
must he necessary and proper.
Mr. ALSTON.
la the 10th article, 1st section, of the Constitution, it
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m said, "No state shall coin money, emit bills of credit, or make any
thing but gold and silver coin a legal tender in payment of debts."
The
iaterpretatton which I give to it is, that the United States possess powel
to make any thing, besides gold and sdver, a legal tender. If what I con.
ceive to be a fair interpretation be admitted, it must follow that they have
a right to make bank paper a legal tender. Much more, then, sir, have
they the power of causing it to be received by themselves, in paya, ent of
taxes.
January 16, 1811.
Mr. BUR.WELL.
It is my most deliberate convictton, that the Constitution of the country gives no authority to Congress to incorporate a
bank, and endow tile st,_ckholders wtth chartered immunities.
The power to establish a ba,,k cannot be deduced from the general
phrases, " to provide for the common defence and general welfare," because they merely announce the object for which the general government
was instituted.
The only means by which th,s object is to be attained
are specifically enumerated in the Constitution;
and if they are not
ample, ,t is a defect which Congress are incompetent to supply.
P. B. PORTEK.
The Constitution is a specification of the powers,
or means, themselves, by which certain objects are to be accomplished.
The powers of the Constitution, carried into execution according to the
strict terms and import of them, are tbe appropriate means, and the only
means, within the reach of this government, for the attainment of its ends.
It is true, as the Constitution declares, _ and it would be equally true if
the Constitution did not declare it, _ that Congress have a right to pass
all laws ,ecessary and proper for executing the delegated powers ; but this
gives no latitude of discretion in the selection of means or powers.
Mr. KEY.
The end, or power given, is to lay and collect taxes, and
pay the public debt. The power to make laws necessary and proper to
effect that end is also given, and consists m devising and establishing the
means of accomplishing it. The means to accomplish the end are nowhere restricted.
If a bank is useful and necessary in the collection of taxes and imposts,
and payment of the public debt, and is the best mode of eifectiug it, the
creation of a bank for such purposes is definitely within the power of
Congress; and more, it is the bounden duty of Congress to establish it,
beean_e the_ are bound to adopt the best practicable, or, in other words,
necessary and proper means to collect the tax and imposts.
Mr. EPPES.
The Constitution of the United States has universally
been considered as a grant of particular, and not of general, powers.
Those powers are the primary or expressly delegated, and the derivative
or implied.
The character of the instrument precluded the necess,ty of
a " ball of rights," because the question never could arise, what was
reserved, but what was granted.
The framers of the Constitution were
well aware of this, and so were the people who adopted it. It is, therefore, fairly to be inferred that, whenever there appears a limitation or
restriction, in the shape of a negative clause, Congress might have exercised the power interdicted had such clause not been made part of the
instrument.
Mr CRAWFOItD.
If the state governments are restrained from exercising this right to incorporate a bank, it would appear, ez necessitate rei, tha,
this right is vested in the government of the United States. The entire sore
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reignt) of this nation is vested in the state governments, and in the federal
government, except that part of it which is restrained by the people, which
is solely the right of electing their public functionaries.
The right to create a corporation is a right inherent in every sovereignty.
The people of the United 8totes cannot exercise this right.
If,
then, the states are restrained from creating a bank with authority to emit
bills of credit, it appears to be established that the federal government
does possess this right. If, however, it is still believed that the law by
which this bank has been created was the result of a forced construction,
yet I must contend that that construction is entitled to some weight in the
decision of this question.
The time and state of the public mind, when
th,s construction was _iven, _ives ,t a strong claim to c_msideration upon
this OCCa_IOII. 'l'ht_ c.t,.-tructlou
wa.,,siren shortly aft_,r the government
x_as organized, _thtm first impressions had not been effaced by lapse of
time, or distorted by party feelings or i,tdividual animosity.
The parties
which then existed were literally federal and anti-federal.
Those who
were friendly to the Federal Constitution, and those who were inimical to
it, formed the only parties then known in this nation.
Mr. CLAY.
What is the nature of this government?
It is emphatically federal ; vested with an aggregate of specified powers for general purposes, conceded by existing sovereignties, who have themselves retained
what is not so conceded.
It is sa,d there are cases in which it must act
on implied powers.
This is not controverted;
but the implication must
be necessary, and obviously flow from the enumerated powers with which
it is allied.
The power to charter companies is not specified in the grant,
and, I contend, is of a nature not transferable by mere implication.
It is
one of the most exalted attributes of sovereignty.
Is it to be imagined that a power so vast would have been left by the
wisdom of the Constitution to doubtful inference?
It has been alleged
that there are many insta,,ces, in the Constitution, where powers in their
nature incidental, and which would have necessarily been vested along
with the principal, are nevertheless expr_sly enumerated ; and the power
" to make rules and regulations for the government of the land and naval
forces," which, it is said, is incidental to the power to raise armies, and
provide a navy, is given as an example.
What does this prove ? How
extremely cautious the Convention were to leave as little as possible to implication ! In all cases where incidental powers are acted upon, the principal and incidental ought to be congenial with each other, and partake
of a common nature.
The incidental power ought to be strictly subordinate, attd limited to the end proposed to be attained by the specified
power. In other words, _ under the name of accomplishing one object
which is specified, the power implied ought not to be made to embrace
other objects, which are not specified in the Constitution.
If, then, you
could establish a bank to collect and distribute the revenue, it ought to be
expressly restricted to the purpose of such collection and distribution.
I contend that the states have the exclusive power to regulate contracts,
to declare the capacities attd incapacities to contract, and to provide as t6
the extent of responsibility of debtors to their creditors.
If Congress have
the power to erect an artificial body, and say it shall be endowed with the
attributes of an individual,_
if you can bestow on this object of your
own creation the ability to contract, -- may you not, in contravention ofstate
rights, confer upon slaves, infants, and femes covert, the ability to contract?
And if you have the power to say that an association of indiriduals
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shall be responsible for their debm only in a certain limited degree, wha_
is to prevent an extensiou of a similar exemption to individuals T Where
is the hmitation upon this power to set up corporations _ You establish
one ill the heart of a state, the basis of whose capital is money.
You
may erect others, whose capital shall consist of land, slaves, and personal
estates ; and thus the whole property within the jurisdiction of a state might
be absorbed by these political bodies. The existing bank contends that
it is beyond the power of a state to tax it; and if this pretension be well
founded, Lt is in the power of Congress, by chartering companies, to dry
up all the sources of state revenue.
On the Bill for

raising

Corps.
January 12, 1812.
Mr. POINDEXTEE.
Can we constitutionally employ volunteer militia, without the jurisdiction of the United States, in the prosecution of
hostilities, in the enemy's country ? He was of opinion, that no legislative act of Congress could confer such a power on the President.
Mr. GKUNDY.
If the Constitution forbids the President from sending the nfilitia out of the United States, how can we authorize him to do
so by law ? We cannot : we should legislate to no purpose.
Whether
he had the authority or not, would depend upon the construction the President himself shall give to the Constitution.
Nor could he see how this
proposit,on gets over the difficulty.
It provides that a militiaman may authorize the President to send him
beyond the limits of the United States.
He had always understood that,
in framing the Constitution of this government, there was great jealousy
exhibited lest the general government should swallow up'the po_ers of the
state governments ; and when the power of making war and raising armies
was given to Congress, the militia was retained by the states, except in
cases mentioned by the Constitution.
How, then, can you permit militiamen to engage in the service of the United States, contrary to the provisions of the Constitution, and by that means leave the state unprotected $
Mr. PORTER.
He did not agree with the gentleman, (Mr. Poindexter,) that the militia could in no case be employed without the limits
of the United States.
He did not think their services were to be confined
by geographical limits.
If it became necessary for the executive to call
out the militia to repel invasion, he thought they might pursue the enemy
beyond the limits, until the invaders were effectually dispersed.
Mr. CHEVES.
Though the gentleman from New York says the service of the militia is not to be bounded by geographical limits, I cannot,
said Mr. C., discover the premises by which he comes to this conclusion,
ifthe general governme,it has no other power over the militia than is given
to it in this clause of the COnstitution.
If they may cross the line, why
not go to the walls of Quebec ? The principle is trampled upon the instant they pass beyond the territorial limits of the United States; nor, if
this be a correct construction, said he, can the consent of the individual
add any thing to the powers or the rights of the general government,
while he remains a member of the militia of the state.
Mr. CLAY.
Iu one of the amendments, it is declared that a wellregulated militia is necessary to the security of a free state. But if you
,_mit the use of the militia to executing the laws, suppressing insurree,
anus, and repelling invasions, _ifyou
deny the use of the militia to make
HOUSE
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war,--can
you say ,they are "the security of a state"_
He though:
not.
Mr. CHEVES.
It is said that the powers of the general governmen'
were not sovereign, but limited. This was to deny the existence of ally
sovereignty which was limited as to its objects, than which nothing is,
however, more common.
But there is an authority on this poiHt which
Mr. C. supposed would not be controverted.
He meant Mr. Hamilton's
argument on the constitutionality of the Bank of the United States.
[Here Mr. C. read the following
extract from that work : " The circumstance
that
the powers of the sovereignty
are, in tilts country,
between
the national and state
governments,
does not afford the dJstinctmn
required.
It does not follow trom th_s
that each of the portions of power, delegated to the one or the other, is not sovereign
with regard to its proper objects.
It will only follow from it that each has sovere,gn
power w,th regard to cerlain tldngs, and not as to other things.
To deny that the government
o! the Umted
Statx-s has sovereign
power as to its declared
purposes
and
trusts, because
Rs power does not extend to all laws, would be equally to deny that
state governments
have sovereign
power in any case, because their power does not
extend to every case."]

It was said, by the same gentleman, that the writers contemporaneous
with the adoption, and the debates of the several conventions ol_ the
adoption of the Constttution, repelled the construction now contended for ;
but that gentleman had not produced, nor had any other gentleman produced, a sentence to that effect, except the gentleman from Tennessee,
(Mr. Grundy,) who read from the Virginia debates, in the argument of
Mr. Nicholas, a detached sentence, in which, speaking of that article of
the Constitution which gives power to Congress " to provide for calling
forth the militia to execute the laws of the Union, suppress insurrections,
and repel invasions," he says they cannot call them forth for any other
purpose than to execute the laws, suppress insurrections, and repel invastuns. But Mr. Madison, in the same debate, says, "The most effectual
way to render it unnecessary, is to give the general government full power
to call forth the militia, and exert the whole natural strength of the Union,
when necessary."
He (Mr. C.) was opposed to the latitude of the bill.
Seamen's
Bill.--For
the Public
Vessels,
United
States.

the
and

Regulation
of Seamen
on Board
in the Merchant
Service
of the
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Mr. SEYBERT.
The Constitution of the United States declares,
Congress shall have power "to establish a uniform rule of naturalization,
and uniform laws on the subject of bankruptcies, throughout the United
States."
Sir, the rule only relates to the mode ; it is only operative during
the nascent state of the political conversion, and it ceases to have effect
the moment after the process has been completed.
Your Constitution
only recognizes the highest grade of citizenship that can he conferred.
The alien is thus made a native, as it were, and is fully vested with every
right and privilege attached to the native, with the exception impressed on
the Constitution.
Your statutes cannot deprive any particular species of
citizens of the right of personal liberty, or the locomotive faculty, hecause the Constitution does not characterize the citizens of the United
States as native and naturalized.
Our greet family is composed of a class
of men forming a singlegenas, who, to all intents and purposes, are equal,
except in the instance specified _ that of 4lot being eligible to the presidency of the United States.
The only exception to the rule is expressecl
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in the Constitution.
If other exceptions had been contemplated by the
framers of that instrument, they would also have been expressed. None
other having been expressed, he said, it followed that your legislative acts
could not make in&vldual exceptions touching the occupation of a citizen. All freemen, citizens of the United States, may pursue their happiness in any manner and in any situatio, they please, provided they do not
violate the rnghts of others.
You cannot deny to any portion of your citizens, who desire to plough the deep, tile right to do so, whilst you permit
another portion of them the enjoyment of that rLght.
Mr. ARCHER.
The framers of our Constitution dtd not intend to
confine Congress to the technical meaning of the word naturalization, in
the exercise of that power--the
more especially when the comprehensive
word rMe was made use oE The principle upon which the power was to
be exercised was left to the judicious exereme of Congress ; all that was
required was, that the rule should be uniform throughout the states. In
the gr,mt there is no other speeifie_Jtion, as to the exercise of it, than that
of its umformity.
The term naturalization was borrowed from England.
It must be understood here in tile sense and meaning which was there
attached to it. Whether it was absolute or qualified, it was still a naturalizatmn.
But the grant of a power in general terms necessarily im
plied the right to exercise that power in all its gradations.
It was in the
pohtieal as it was in the natural world : the genus included the species.
Besides, the power to naturalize was an attribute to sovereignty.
It was
either absolute or qualified; and nf the grant to Congress only implied a
power of unlimited naturalization,
the power to q_mlify existed in the
states or m the people, for what was not specifically granted was reserved.
In treating of the executive power, the Constitution defines the qualifications of the President.
It declares that he should be a na_ural-born
citizen, or a citizen at the adoption of the Constitution.
This article is
unquestionably no limitation of the power of Congress upon the subject
of naturalization.
It was impossible to abradge a specific gran, of power
without a specific limitation, and the article alluded to could not be tortured, by the most ingenious mind, to diminish, even by implication, the
authority of Congress upon a subject to whiel_ it was totally irrelevant
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Among the means of advancing the public interest, the occasion is a
proper one for recalling the attention of Congress to the great importance
of establishing throughout our country the roads and canals which can
best be executed under the national authority.
No objects within the
circle of political economy so richly repay the expense bestowed ou them ;
there are none the utility of which is more universally ascertained and acknowledged ; none that do more honor to the government, whose wise and
enlarged patriotism duly appreciates them.
Nor is there any country
which presents a field where Nature invites more the art of man to complete t,er own work lbr their accommodation and benefit. These consideration_ are stren_hened,
moreover, by the political eft'eel of these facilities for interoommunieation,
in bringing and binding more closely together
the various parts of our extended confederacy.
Whilst the states, individually, with a laudable enterprise and emulation,
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avail themselves of their lo_al advantages, by new roads, by navigable canals, and by improving the streams susceptible of navigation, the general
government is the more urged to similar undertakings, requiring a national
jurisdiction, and national means, by the prospect of thus systematically
completing so inestimable a work. And it is a happy reflection, that any
defect of constitutional authority which may be encountered, can be supplied in a mode which tile Constitution itself has providently pointed out.
On

the Commercial

Treat*./with

Great

Britain.

Hovs_ or REPRESZ_TATIYES,
January 8, 1816.
Mr. HOPKINSON.
In the nature of things, there cannot exist, at the
same time, under the same authority, two contradictory, inconsistent laws,
and rules of action.
One or the other must give way ; both cannot be
obeyed ; aud if, in this case, this [commercial] treaty has no constitutional supremacy over an ordinary act of legislation, it, at least, has the
admitted advantages of being earlier in point of time, of being the last
constitutional expression of the will of the nation on this subject. It is
worthy, of remark, that the general power of legislation is giten to Congress m one part of the Constitution ; the special power of making treat=es, to the President and Senate, in another part; and then the acts of
both, if done constitutionally, are declared, in the same sentence, in
another part of the Constitution, to be the supreme law of the land. and
placed upon the same footing of authority.
Mr. CALHOUN.
From the whole complexion of the case, said Mr.
C., the bill before the house was mere form, and not supposed to he
necessary to the validity of the treaty. It would be proper, however, he
observed, to reply to the arguments which have been urged on the general
nature of the treaty-making power ; and as it was a subject of great iml_rtance, he solicited the attentive hearing of the house.
It is not denied, he believed, that the President, with the concurrence
of two thirds of the Senate, has a right to make commercial treaties; it
is not asserted that this treaty is couched in such lzeueral terms as to require a law to carry the details into execution.
Why, then, is this bill
necessary ? Because, say gentlemen, that the treaty of itself, without the
aid of this bill, cannot exempt British tonnage, and goods imported in
their bottoms, from the operation of the law laying additional dutws on
foreign tonnage and goods imported in foreign vessels; or, giving the
questmn a more general form, because a treaty cannot annul a law. The
gentleman from Virginia, (Mr. Barbour,) who argued this point very distinctly, though not satisfactorily, took as his general position, that to repeal a law is a legislative act, and can only be done by law; that, in the
distribution of the legislative and treaty-making power, the right to repeal
a law fell exclusively under the former.
How does this comport with the admission immediately made by him,
that the treaty of peace repealed the act declaring war ? If he admits the
fact in a single case, what becomes of his exclusive legislative right ? He
indeed felt that his rule failed him, and in explanation assumed a position
entirely new; for he admitted that, when the treaty did that which was
not authorized to be done by law, it did not require the sanction of Congress, and might in its operation repeal a law inconsistent with it. He
said, Congress is not authorized to make peace; and for this reason a
treaty of peace repeals the act declaring war. In this position, he under-
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stood his colleague substantially to concur. He hoped to make it appea,
that, in taking this ground, they have both yielded to the [mint in discussion.
He would establish, he trusted, to the satisfaction of the house, that
the treaty-making power, when it was legitimately exercised, always did
that which could not be done by law ; and that the reasons advanced to
prove that the treaty of peace repealed the act making war, so far from
being peculiar to that case, apply to all treaties. They do not form an
exceptlon, but in fact constitute the rule. Why, then, he asked, cannot
Congress make peace _. They have the power to declare war. All ac,knowledge this power. Peace and war are opposite.
They are the positive and negative terms of the same proposition ; and what rule of construction more clear than that, when a power is given to do an act, the
power is also given to repeal it ? By what right do you repeal taxes, reduce your army, lay up your navy, or repeal any law, but by the force of
this plain rule of construction ? Why cannot Congress then repeal the act
declaring war ? He acknowledged, with the gentleman, they cannot, consistently with reason. The solution of this question explained the whole
difficulty. The reason is plain; one power may make war; it requires
two to make peace. It is a state of mutual amity succeeding hostility ; it
is a state that cannot be created but with the consent of both parties.
It
required a contract or a treaty between the nations st war. Is this peculiar
to a treaty of peace?
No ; it is common to all treaties.
It arises out of
their nature, and not from any incidental circumstance attaching itself to
a particular class. It is no more or less than that Congress cannot make
a contract with a foreign nation. Let us apply it to a treaty of commerce-to
this very case. Can Congress do what this treaty has done ?
It has repealed the discriminating duties between this country and England. Either could by law repeal its own. But by law they could go no
farther; and for the same reason, that peace cannot be made by law.
Whenever, then, an ordinary subject of legislation can only be. regulated
by contract, it passes from the sphere of the ordinary power of making
law, and attaches itself to that of making treaties, wherever it is lodged.
"['he treaty-making power has many and powerful limits; and it will be
found, when he came to discuss what those limits are, that it cannot destroy the Constitution, or personal liberty ; involve us, without the assent
of this house, in war ; or grant away our money. The limits he proposed
to this power are not the same, it is true ; but they appeared to him much
more rational and powerful than those which were supposed to present
effectual guards for its abuse. Let us now consider what they are.
The grant of the power to make treaties is couched in the most ffeneral
terms. The words of the Constitution are, that the President shall have
power, by and with the advice and consent of the Senate, to make treaties,
provided two thirds of the senators pre_nt concur.
In a subsequent psrt of the Constitution, treaties are declared to be the
supreme law of the land. Whatever limits are imposed on these general
terms, ought to be the result of the sound construction of the instrument.
There sppeared to him but two restrictions on its exercise _ the one derived
from the n_ture of our government, and the other from that of the power
itself. Most certainly all grants of power under the Constitution must be
controlled by the instrument; for, having their existence from it, they
mn._ of"necessity as._ume that form which the Constitution has imposed.
'Fins is acknowledged to be the true source of the legislative power, a_d
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it is doubtless equally so of the power to make treaties.
The limits of the
former are exactly marked; it was necessary to prevent collision with
similar coexisting state powers. This country within is divided into two
distinct sovereignties.
Exact enumeration here is necessary to prevent
the most dangerous conseqoeT, ces. The enumeration of legislative powers
in the Constitvtion has relation, then, not to the treaty-making power, Lut
to the powers of the states. In our relation to the rest of the world, the
case is reversed. Here the states disappear. Divided within, we present,
without, the exterior of undivided sovereignty.
The wisdom of the Constitution appears conspicuous.
When enumeration was needed, there we
find the powers enumerated and exactly defined; when not, we do not
find what would be vain and pernicious to attempt.
Wha*ever, then,
concerns our foreign relations, whatever requires the consent of another
nation, belo,gs to the treaty power-- can only be regulated by it ; and it
is competent to regulate all such subjects, provided -- and here are its true
limits-- such regulations are not inconsistent with the Constitution.
If
so, they are void. No treaty can alter the fabric of our government ;
nor can it do that which the Constitution has expcessly forbidden to be
done ; nor can it do that differently which is directed to be done in a given
mode, and all other modes prohibited.
For instance, the Cpnstitution says no money "shall he drawn out of
the treasury, but by an appropriation made by law."
Of course no subsidy
can be granted without an act of law ; and a treaty of alliance could not
involve the country in war without the consent of this house.
Besides
these constitutional limits, the treaty power, like all others, has other limits,
derived from its object and nature. It has for its object contracts with
foreign nations, as the powers of Congress have for their object whatever
can be done in relation to the powers delegated to it without the consent of
foreign nations.
Each, in its proper sphere, operates with genial influence
but when they become erratic, then they are portentous and dangerous
A treaty never can legitimately do that which can be done by law ; and th_
converse is also true. Suppose the discriminating duties repealed on both
sides by law ; yet what is effected by this treaty would not even then be
done: the plighted faith would be wanting; either side might repeal its
law, without a breach of contract. It appeared to him that gentlemen are too
much influenced on this subject by the example of Great Britain.
Instead
of looking to the nature of our government,
they have been swayed
in their opinion by the practice of that government, to which we are but
too much in the habit of looking for precedents.
Januar_t 10, 1816.
Mr. TUCKER.
It is contended by the gentleman from South Carolina
(Mr. Calhoun) that a treaty is superior to the law, because it is a contract
between one nat_on and another power. I am ready to admit, Mr. Speaker,
the ingenuity of the gentleman in drawing this distinction.
It is what
may well be expected from his ingenious and active mind.
But I think it
will appear that it is more ingenious than solid, more true than applicable
to the subject.
I admit that, where a contract has been entered into and completed by
all the necessary powers under our Constitution, it is binding up_m the
nation.
But the question still recurs, W/ten is it complete ? In the case
of a treaty containing stipnlations merely executive, it is complete when
the ratifications are exchanged.
In the case of a treaty which requires a
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legislative act to give it operation, we contend that the legislative sanction
must be given before it is complete.
Until then it is not a binding contract,
and the righ:s of the third party (the foreign power) d_ not exist. Is it
not the pf.tit_o principii, or-- if the gentleman wdl permit me to use the
vulgar translation -- is it not begging the question, to contend that before
the legislative sanction the contract is binding, when the very questton
before us is, whether that sanction be necessary to make it binding_
Mr. PINCKNE¥.
I lay it down as an incontrovertible truth, that the
Constitution has assumed, (and indeed how could it do otherwise 7) that the
government of the United States might and would have occasion, like the
other governments of the civilized world, to enter into treaties with foreign powers, upon the various subjects involved in their mutual relations ;
and further, that it might be and was proper to designate the department of
the government m which tile capacity to make such treaties should be
lodged.
It has said, accordingly, that the President, with the concurrence
of the Senate, shall possess this part of the national sovereignty.
It has,
furthermore, given to the same magistrate, with the same concurrence, the
exclusive creation and control of the whole machinery of diplomacy.
He
only, with the approbation of the Senate, can appoint a negotiator, or take
any step towards a negotiation.
The Constitution does not, in any part of
it, even intimate that any other department shall possess either a constant
or an occasional right to interpose in the preparation of any treaty, or in
the final perfection of it. The President and the Senate are explicitly
pointed out as the sole actors in that sort of transaction.
The prescribed concurrence of the Senate--and
that, too, by a majority greater than the ordinary legislative majority--plainly
excludes the
necessity of congressional concurrence.
If the consent of Congress to
any treaty had been intended, the Constitntion would not have been
guilty of the absurdity of putting a treaty for ratificatio,i to the President
and Senate exclusively, and again to the same President and Senate as
portions oftbe legislature.
It would have submitted the whole matter at
once to Congress; and the more especially as the ratification of a treaty
by the Senate, as a branch of the legmlature, m:_y be by a smaller number
than a ratification of it by the same body as a branch of the executive
government.
If the ratification of any treaty by the President, with the
consent of the Senate, must be followed by a legislative ratification, it is a
mere nonentity.
It is good for all purposes, or for none. And if it be
nothing, in effect, it is a mockery by which nobody would be bound.
The President and Senate would not themselves be bound by it; and the
ratification would at last depend, not upon the will of the President and
two thirds of the Senate, but upon the will of a bare majority of the two
branches of the legislature, subject to the qnalified legislative control of
the President.
Upon the power of the President and Senate, therefore, there can be no
doubt. The only question is as to the extent of it; or, in other words,
as to the s,lbiect upon which it may be exerted. The e_rect of the power,
when exerted within its lawful sphere, is beyond the reach of controversy.
'Phe Constitution has declared that whatsoever amounts to a treaty made
under the authority of the United States, shall immediately be supreme
law. It has contradistinguished a treaty/as law, from an act of Congress
as kw.
It has erected treaties, so contradistinguished,
into a binding ju
dicial rule. It has _iven them to our courts of justice, in defining the
jurisdiction, as a portion of the lez terr_, which they are to interpret end
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In a word, it has communicated to them, if ratified by the department which it has specially provided for the making of them, the rank
of law--or
it has spoken without meaning.
And if it has elevated them
to that rank, it is idle to attempt to raise them to it by ordinary legislation.
It is clear that the power of Congress, as to foreign commerce, is only
what it professes to be in tile Const,tution, a legislattve power--to
be exerted municipally, without consultation or agreement with those with whom
we have an intercourse of trade. It is undeniable that the Constitution
meant to provide for _he exercise of another power, relatively to commerce,
which should exert itself in concert with the analogous power in other
countries, and should bring about its results, not by statute enacted by
itself, but by an international compact called a treaty ; that it is manifest that this other power is vested by the Constitution in the President
and Senate, the only department of the government which it auti;orizes
to make any treaty, and which tt enables to make all treaties; that, if it
be so vested, its regular exercise must result in that which, as far as
it reaches, is law in itself, and, consequently, repeals such municipal regulations as stand in its way ; since it is expressly declared by the Constitution, that treaties regularly made shall have, as they ought to have, the
force of law.
Mr. PICKERING.
To a just understanding of the question beforethe
house, a distinction should be taken ; that is, between the validity and the
ezecution of a treaty.
While gentlemen ou the other side (with a single
exception) admit that some treaties made by the President and Senate are
valid without any act to be done on the part of this house, such as simple
treaties of peace, and even of allianee, -- seeing no special power is
granted to Congress, by the Constitution, to make peace and form alliances, _ yet it is said that, when the intervention of this house is necessary, as in providing and making appropriations of money to carry treaties
into execution, then the sanction of this house is requisite, to give them a
binding force.
But shall treaties operate a repeal of a law ofthe United States?
Yes;
because treat,es being, equally with acts of Congress. the law of the land,
they must repeal all the provisions of prior laws contravening their stipulationsaccording to the well-known maxim, that the latter laws repeal
all a_tecedent laws containing contrary provisions; and so long as treat,es
exi.q, so long the _overnment and nation are bound to observe them, and
the deeisif_n of the judges must conform to their stipulations.
But as
treaties may thus annul ti_e laws of Confress, so may these laws annul
treaties; and when Congress shall, by a formal act, declare a treaty no
longer obligatory on the United States, the judges must abandon the
treaty, and obey the law. And why?
Because the whole m,thority, on
our part, which gave e2ist_ce and/orce to the treaty, is withdrawn by the
annulling" act.
Mr. PINCKNEY.
Such is the effect of a law of Congress declaring
war a_alnst a nation between whom and the United States any treaties
had been made. Take, lb. example, the case of France, with whom we
had a treaty of amity and commerce, a treaty of alliance, and consular
convention.
These treaties having been repeatedly violated on the part
of the French _'overnment, and the j,st ela*ms of the United States for
repailin_ the injurieq so committed havin_ been refused, and their atmmpts t_ negotiate an amicable adjustment of all complaints between the
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two nations having been repelled with indignity,--and
as the French
persisted in their system of predatory violence, mfracting those treaties,
and hostile t_ the rights of a free and independent nation,--for
these
causes, explicitly, Congress, in July, 179S, passed a law, enacting that
those treaties should not, thenceforth, be regarded as legally obligatory on
the government or c_tizens of the United States. And two days afterwards, Congress passed another law, authorizing the capture of all French
armed vessels, to which the commerce of the United States long had been,
and continued to be, a prey. And as in th_s, so in every other case. iu
which Congress shall judge there existed good and sufficient cause tor
declaring a treaty void, they will so pronounce ; either because, they imelld
to declare war, or because they are willing the United States should m_et
a war, to be declared on the other side, as less injurious to the country
than an adherence to the treaty.
But should Congress, without adequate
cause, declare a treaty no longer obligatory, they must be. prepared to
meet the reproach of perfidy, besides exposing the United States to the
evils of war, should the offended nation think fit to avenge the wrong by
making war upon them.
Internal

Improvement.
Hovsg

_
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Mr. PICKERING.
He remembered that the supposition that Congress might, under that clause, exercise the power of making roads in any
state, and where they pleased, was offered as a serious objection to the
adoption of the Constitution, in the Convention of Pennsylvania, of which
Mr. P. (then living in that state) was a member. And his recollection
was probably the more perfect because he answered the objection, observing, that the power "to establish post-ot_ices and post-roads" could intend
no more than the power to direct where post-offices should be kept, and on
what roads the mails should be carried and this answer appeared, then, to
be entirely satisfactory.
Mr. CLAY.
As to the constitutional point which had been made, he
had not a doubt on his mind. It was a sufficient answer to say, that the
power was not now to be exercised.
It was proposed merely to designate
the fund, and, from time to time, as the proceeds of it came in, to invest
them in the funded debt of the United States. It would thus be accumulating, and Congress could, st some future day, examine into tne constitutionality of the question ; and if it has the power, it would exercise it ; if
it has not, the Constitution, there could be very little doubt, would be so
amended as to confer it. It was quite obvious, however, that Congress
might so direct the application of the fund, as not to interfere with the
jurisdiction of the several states, and thus avoid the difficulty which had
been started. It might distribute it among those objects of private enterprise which called for national patronage, in the form of subscriptions to
the cap tal stock of incorporated companies, such as that of the Delaware
and Chesapeake Canal, and other similar institutioas.
Perhaps that might
be the best way to employ the fund : but he repeated that this was not the
dine to go into that inquiry.
Mr. PICKERING.
It has been said that the last clause but one, m
the 8th section of the 1st article, expressly mentions "the erection of forts,
arsenals, dock-yards, magazines, and other needful buildings;"
but whoever will examine that clause, will perceive that it does not give Congre._
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any power to erect those works, but simply to exercise exclusive legislation
over the places where they are erected, such place having been previously
purchased with the consent of the states in which the same shall be. The
power to erect such works and buildings is nowhexe expressed in the
Constitution.
h is, then, an implied power, whose existence is recograzed by the Constitution Itself. But where can it be found, units it is
involved in the express powers to regulate commerce, and provide for the
common defence ? Without navigation, without commerce by sea, we
_hould need no lighthouses, beacons, or piers.
I|', then, it was constitutional to erect the works which have been mentioned, to give facihty, safety, and expedition to commerce by sea, will any
one deny the constitut,onal power of Congress to erect similar works on
our interior waters on the great Lakes ?
Internal

Improvements.

S_ATE,
February
_27, 1817.
to set apart and pledge, as a permanent
Fund for Internal
Improvements,
the
Bonus of the 3Vatlonal Bank, and the United St, tes' Share of its DividendS.
Be it enacted, _.c., That the bonus secured to the United States by the "act to incorporate the subscribers
to the Bank of the United
States,"
and the dividends
which
shall artse from thetr shares in tts capital
stock, during the present
term of twenty
ears, for which the proprietors thereof have been incorporated,
be, and the same m
ercby, _et apart and pledged, as a fund for constructing
roads and canals, and improwng the navigation
of watercourses,
in order to facilitate,
pronmte, and give security to internal commerce
among the several states, and to render more caJy and ]e_
expeustve
the means and provistons necessary for their common
defence.
Sect. 2. 2/nd be it further
enacted, That the moneys constituting
the said fund shaH,
from ttme to time, be apphed m constructing
such roads or canals, or in improving the
nav;gation
of such watercourses,
or both, in each state, as Congress,
with the assent
of such state, shall by law direct, and in the manner most conducive
to the general
welfare ; and the proportion of the said money to be expended
on the objects aforemaid,
in each state, shall be in the *atio of its representation,
at the time of such expenditure, in the most numerous branch ofthe national legislature.
Sect. 3.._nd
be it farther
enacted, That the said fund be put under the care of the
_ecretary of the treasury
for the time being;
and that it shall be his duty, unless
otherwise directed, to vest the said dwidend, if not specifically
appropr,ated
by Congress, m the stock of the United States,
which stock shall accrue to_ and is hereby
constituted
a part o/'1 the said fund.
Sect. 4. Ylmt be it further
enacted, That it shall also be the duty of the mid secretary, unless otherwise
directed, to vest the bonus for the charter of said bank, as it may
falldue,
in the stock of the United States, and also to lay before Congress,
at the;r
usual session, the condition of the said fund.
d Bill

3[essage
of the President,
sentatives
his Objections

transmitting
to the House
of Repreto the [above] Bank
Bonus
Bill.

To the House of Representativ_
of the United _'_tates:
Having considered the bill this day presented to me, entitled "An Act
to set apart and pledge certain funds for internal improvements;"
and
which sets and pledges funds " for constructing roads and canals, and improving the navigation of watercourses, in order to facilitate, promote,
and give security to, internal commerce among the several states, and to
render more easy and less expensive the means and provisions for the
common defence," I am constrained, by the insuperable difficulty I feel in
reconciling the bill with the Constitution of the United States, to return it,
with tllat objection, to the House of Representatives,
in which it originated.
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The legislative powee_ vested in Congress are specified and enumerated
m the Sth section of the 1st article of the Constitution; and it does not
appear that the power, proposed to be exercised by the bill, is among the
enumerated powers ; or that it falls, by any just interpretation, within the
power to make laws necessary and proper for carrying into execution
those or other powers vested by the Constitution in the government of thn
United States.
The power to regulate commerce among the several states cannot
include a power to construct roads and canals, and to improve the navigation of watercourses, in order to facilitate, protnote, and secure, such a
commerce, without a latitude of construction departing from the ordinary
import of the terms, strengthened by the koown inconveniences which
doubtless led to the grant of this remedial power to Congress.
To refer
the power in question to the clause " to provide for the common defence
aud general welfare," would be contrary to the established and conststent
rules of interpretation, as renderil_g the speeiM and careful enumeration
of powers which follow the clause nag;,tory and improper.
Such a
view of the Constitution would have the effect of giviug to Congress a
general .power or legislation, instead of the defined and limited one
hitherto understood to belong to them-- the terms, " the common defence
and general welfare," embracin_ every object and act within the purview
of the legislative trust. It would have the effect of subjecting both the
Constitution and laws of the several states, in all cases not specifically
exempted, to be superseded by laws of Congress; it being expressly
declared, " that the Constitution of the United States, and laws made in
pursuance thereof, shall be the supreme law of the land; and the judges
of every state shall be bound thereby, any tiring in the Constitution or
laws of any state to the contrary notwithstanding."
Such a view of the
Coustit,Jtion, finally, would have the effect of excluding the judicial
apthority of the United States from its participation in guarding the bouudary between the legislative powers of the general and the state governments ; inasmuch as questions relating to the general welfare, being questions of policy and expediency, are unsusceptible of judicial cogmzance
and decision.
A restriction of the power " to provide for the common defence and
general welfare" to cases which are to be provided for by the expenditure
of money, would still leave within the legsslative power of Congress all
the great and most important measures of government; money being the
ordinary and necessary means of carrying them into execution.
If a general power to construct roads and canals, to improve the navigation of watercourses, with the train of powers incident thereto, be not
possessed by Congress, the assent of the states, in the mode provided in
the bill, caunot confer the power. The only cases in which the consent
and cession of particular states can extend the power of Congress, are
those specified and provided for in the Constitution.
I am not unaware of the great importance of roads and canals, and the
improved navigation of watercourses, and that a power in the national
legislature to provide for them might be exercised with signal advantage
to the general prosperity ; but, seeing that such a power is not expressly
given to the Constitution, and believing that it cannot be deduced from
any part of it without an inadmissible latitude of construction, and a
rcbance on insufficient precedents; believin+_, also, that the permanent
success of the Constitution depends on a definitive partition of powers
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between the general and state governments, and that no adequate landmarks would be left by the constructive extension of the powers of Congreys, as proposed in the bill,--I
have no option but to withhold my
signature from it; cherishing the hope that its beneficial objects may be
obtained by a resort, for the necessary powers, to the same wssdom and
virtue in the nation which established the Constitution in its actual form,
and providently marked out, in the instrument itself, a safe and practicable
mode of improving it, as experience might suggest.
JAMES MADISON.
MarcA 3, 1817.
lit is understoodthat Mr. Calhoun, who reportedthe Bon¢.¢bill, did not touch the
constitutionalquestion involved in it, as he did not proposeto make an appropriation,
but simply to set aside the bonusas a fund for internal improvement,leaving it to a
future Congressto determine the extent of its powers; or, if it should be determined
that it dtdnot possess powerover the subject,to obtainan amendmentof the Constsration, as recommendedby Mr. Madisonin h,s message at the opening of the session.
Under these impressions,Mr. C. declined arguing the constitutional question in his
speech on the bill, and limited his objections to the question of expedJency.]
Bankrupt

Bill.

Housz ov R'_raZS_STATiVZS,
February 16, 1818.
Mr. HOPKINSON.
The subject seems to have been considered _ itJ
this light by the framers of the Constitution, who have, therefore, among
the enumerated powers of Congress, expressly granted the power "to
establish uniform laws on the subject of bankruptcies."
Mr. H. said he considered this as a declaration of the will of the
people, that Congress should act on this subject _ at least, so far as to
establish a uniform rule. It binds us to no particular system, it is true ;
but it does enjoin on us most impressively to provide some one which shall
be uniform in its operations on the different states, giving a certain known
rule, and preventing those numerous and obvious evils that must arise
from various and conflicting systems in the different states, by which the
relation between debtor and creditor, so interesting to all classes of our
citizens, must forever be changing, be imperfectly understood, and be daily
producing inequality and injustice between the creditors and debtors residing in the different states. Mr. H. insisted that, when the several states
parted with this power, it was only to attain that uniformity of system
which could be established only by the general government ; and that the
states, having surrendered the power for this purpose, had a fair claim on
lhe general government net to disappoint this expectation, hut to apply
the power to the uses intended by the grant of it.
Febru,ry 17, 1818.
Mr. TYLER, (of Virginia.)
The honorable gentleman yesterday demanded of this house to carry all the powers of the government ; and represented it as our bounden duty, in every instance, in which the Constitution gave power, to exercise it. The gentleman's position leaves us no
alternative. Our discretion is taken from us _ our volition is gone.
If
the gentleman be correct, we are stopped at the threshold of this inquiry ;
for inasmuch as the Constitution confers or, Congress the power to adopt
a uniform system of bankruptcy, -- according to his doctrine, we are not
to inquire into the expediency of adopting such system, but must yield it
our support. Here, sir, I join issue with that gentleman.
What: sir, ia
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the end of all legislation ? Is it not the public good ? Do we come here
to legislate away the rights and happiness of our constituents, or to advance and secure them'_ Suppose, then, by carrying rote effect a specified power in the Constitution, we inflict serious injury up,m the pohtica
body; will gentlemen contend that we are bound by a bhnd fatality, ann
compelled to act? Sir, such a doctrine cannot be supported even by the
distinguished talents of that gentleman.
The powers of this Constitution
are all addressed to the sound discretion of Congress. You are not mlperatively commanded, but authorized to act, if by so acting the good of the
country will be promoted.
Mr. SERGEANT,
(of Pennsylvania.)
Why, it is said, why not extend
the provisions to all classes of the community?
Why confine them to a
single class'/
The answer is a very plain one. The des,gn of the Constitution was to vest in the government of the United States such powers
as were necessary for national purp_ses, and to le_tve to the states all
other powers. Trade, commercial credit, and public or national cr_-dlt,
which is intimately allied to it, were deemed, and rightly deemed, to be
national concerns of the highest importance.
I_ the adjustn,ent of our
government, at once national and federal, they were intended to be confided, and were confided, to the care of the public authority of the nation.
It does n_t appear to me that we need inquire, whether the term " bankruptcy" had a definite meani,g, to which we are limited, nor whether we
are bound to fi_llow the model of the statutes of England, or any state
b:mkrupt laws that may have existed here before the Const,tutton was
formed. For the present purpose, the general spirit and scope of the
Constitution furnish a sufficient guide. The design of that instrument
was to occupy national ground, and leave the rest to the states.
February19, 1818.
Mr. MILLS, (of" Massachusetts.)
Once establish the principle that the
situation of the country is such as to require the exercise of that power
with which the Constitution has vested you upon this s,bject, _ and whether
the prominent features of your system shall be drawn from the commercial
code of Napoleon, or the acts of the British Parliament, will be a mere
question of expediency, to be determined by their relative merits, and
their analogy to your habits and institutions.
Sir, I shall not stop here to
inquire into the extent of the obligation imposed on you by the Constitution. It is enough fi_r me to find the power " to establish uniform laws on
the subject of bankruptcies throughout the Unite,] States" expressly delegated to Congress by that instrument, and to satisfy myself that the exigencies of the country require its exercise, to appreciate the weight of
this obligation.
Too long already has this delegation of authority remained a mere dead letter in that compact; and too long have those, for
whose benefit it was introduced, called upon you to give it life, and energy, and action.
Are y-u sure that, since the adoption of the Federal Constitution, the
stlte legislatures have any legitimate authority to pass those laws? By
that instrument, it is contended, Congress alone have power to establish a
uniform system of bankruptcy, and the states are expressly prohibited
from passing " any laws impairin_ the obligation of contracts."
So far,
th,,r¢¢_re, as the_e laws impugn either of those provisions, so far they transe,.nd the powers retained by the states. Upon this subject, however, I wish
r_ot to be understood as giviug an opinion, or attempting to sustain an
argument.
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Mr. HOPKINSON.
I have never contended that there is an ;&solute,
mdmputable, constitutional obhgation OHCongress to pas._ a bankrupt law ;
but I do contend that it comes so recommended by the Constitution, and
by the people who speak m and by that Constitution, that we may not
disregard it; that it _s our duty to exercise that power, to execute the
trust,-- unless, on a full and fair investigation of the subject, it shall be unwise, arid injurious to tile nation, to do so. I do contend that th_s high and
general duty ought not to be dispensed with on doubtful reasons, on hypothetical arguments, drawn altogether from s presumed abuse of the law ;
much less from an indulgence of old prejudices or local views and intere_,ts.
It is a great national object of legislation ; it should be decided on national
principles ; it is deeply interesting to a vast and valuable portion of the
people of this country; It should, therefore, be considered in relation to
those interests, and determined on a fair eomparmon between the good it
will certainly produce to this class, and the evil it may inflict, if any, on
the rest of the cmnmunity.
This government is founded on a compromise of interests, and every one has a fair claim to attention and regard.
Military

ApproTriation

Bill.

January 4, 1819:
Mr. LOWNDES.
He thought there was no inconsistency in denying
the general power of constructing internal improvements, and )et voting
an appropriation for making any road where there should be a temporary
encampment, &¢. There was, he conceived, no inconsistency
between
the expressed opinion of the executive respecting the general power, and
the conduct of the executive on this subject. The propriety of making
specific appropriatiolls for all objects, where it could well be done, he did
not deny; but he was also apprehensive that it might be pushed to an
improper extent.
All appropriations could not be specific; but, after
making them as minute as possible, and limiting the executive to a certain extent, there would be always some discretion left him. It was proper, also, he admitted, where it could he done, to designate and fix the
place where the public money is to be appl,ed ; but th_s could not in all
cases be done, and he mentioned instances in which this was left by law
to the discretion of the executive ; and the present was one of those eases
in which this must necessarily be done.
HOUSE

OF RIgpKEsEI_TATIVI_S,

Serrdnole
Housz
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Mr. R. M. JOHNSON,
(of Kentucky.)
As early as 1787, and thrther
back, if it were necessary to trace, provisions of the same nature as those
now existing were enacted by the venerable Congress of the Confederation. Bv various statutes, the same provisions had been continued to the
present day. The statute gave to the President a discretionary power to
employ the farces of the United States, and to call forth the militia to
repress Indian hostility ; and gave it to him properly on the principles of
the Constitution.
By the Constitution, the President is made commanderin-chief of the army ; and it is made his duty to take care that the laws
are executed, to suppress insurrections, and repel invasions; and bv the
same instrument it is made our duty to provide for calling forth the mi.itia, to be employed in these objects.
That power has been exert, sed
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in the manner which will be shown by the laws of the ha.ted Statel.
[Mr. J. here requested the clerk to read the statute to which he alluded
and it was read accordingly.]
Now, Mr. J. said, he thought this was a
declaration of war of at least equal digmty to the manner in which the
savages make war against us, and to the light in which we view them.
We treat them, it is true, and we ought to treat them, with humanity ;
we have given them privileges beyond all other nations ; but we reserve
the right to repel their invasions, and to put to death murderers and vi.olators of our peace, whether Indians or white men.
Tariff.
Hovsz or REPaESE_TArlVES,,'/pr//26, 1820.
Mr. CLAY.
Sir, friendly as I am to the existence of domestic manufactures, I would not give them unreasonable encouragement by protecting duttes.
Their growth ought to be gradual, but sure. I believe all
the circumstances of the present period highly favorable to their success.
But they are the youngest and the weakest interest of the state. Agriculture wants but little or no protection against the regulations of foreign
powers. The advantages of our position, and the cheapness, and abundance, and fertility of our land, afford to that greatest interest of the stale
almost all the protection it wants. As it should be, it is strong and flourishing; or, if it be not at this moment p:osperous, it is not because its
produce is not ample, bnt because, depending, as we do, ahogether upon
a foreign market for the sale of the surplus of that produce, the foreign
market is glutted. Our foreign trade, having almost exclusively engrossed
the protecting care of government, wants no further legislative aid ; and
whatever depression it may now experience, it is attributable to causes
beyond the control of this government.
The abundance of capital, indicated by the avidity with which loans are sought, at the reduced rate of
five per centum ; the reduction in the wages of labor ; and the decline in
the price of property of every kind, as well as that of agricultural produce,-- all concur favorably for domestic manufactures.
Now, as when
we arranged the existing tariff, is the auspicious moment for government
to step in and cheer and countenance them.
We did too little then, and
I endeavored to warn this house of the effects of inadequate proteetion.
We were called upon, at that time, by the previous pledges we had given,
by the inundation of foreign fabrics, which was to be anticipated from
their free admission after the termination of the war, and by the lasting
interests of this country, to give them e_eient support.
We did not do
it ; but let us not ngw repeat the error.
Our great mistake has been in
the irregularity of the action of the measures of this government upon
manufacturing industry.
At one period it is stimulated too high, and
then, by an opposite eoutse of policy, it is precipitated into a condition
of depression too low.
First, there came the embar_'o ; then non-intercourse, and other restrictive measures followed ; and finally, that greatest
of all stimuli t., domestic fabrication, war. During all that long period,
we were adding to the positive effect of the measures of government all
the moral encouragement which results from popular resolves, legislative
resolves, and other manifestations of the public will, and the public wish
to foster our home manufactures, and to render our confederacy independent of foreign powers. The peace ensued, and the country was flooded
with the fabrics of other countries ; and we, forgetting all our promis_

coolly and philosophically talk of leaving things to themselve:.; making
up our deficiency of practical good sense by ti_e stores of learning which
we collect from theoretical writers. I, too, sometimes amuse myself with
the visions of these writers; and, ifI do not forget, one of the best among
them enjoins it upon a country to protect its industry against the influence
of the prohibitions and restrictions of foreign countries, which operate
upon it.
Let us manifest, by the passage of this bill, that Congress does not deserve the reproaches, which have been cast on it, of insensibility to the
wants and the sufferings of the people.
The

Petition

of Matthew

Lyon.
SE_ATI:,

.Mr_rch, 1821.

Mr. SMITH,
(of South Carolina.)
The Constitution of the United
States is not the production of Congress; it is not the property of Congress. It is the production of the people, and the property of the people.
It is their shield against the abuse of powers, as well as against the usurpation of powers, both by Congress and the judges. Your powers are
limited.
All legislative powers are granted to Congress, and all judicial
powers are granted to the judges. You have, therefore, the power to enact
laws, but no power to sit in judgment upon those laws. It is expressly
and exclusively given to the judges to construe the laws, and to decide
upon their constitutionality.
The judges are an independent and eo6rdi.
nate branch of the government, deriving their authority from the Constitution, and not from Congress.
They are accountable to the sovereign
people; and if guilty of malpractice in administering the laws, they can
and ought to be impeached ; and you are the tribunal before whmh they
are to answer, but there your powers cease.
You have powers to punish
jud._es for corruption, but none to revise or correct their decisions.
Mr. S. added, within three years after the adoption of the Federal Constitution, Mr. President Madison, in debate upon a proposition to incorporate the former Bank of the United States, opposed it, on the ground of its
being unconstitutional.
He said," In making

these

remarks

on the merits of the bill, he had reserved

to himself

the

right to deny the authority of Congress to pass it. He had entertained this opinion
from the date of the Constitution. His impressionmight, perhaps,be the stronger,
because he well recollected that a power to grant chartersto incorporationshad been
proposed inthe General Convention, andrejected "
But when a bill to incorporate the present United States' Bank was submitted for his approval, and when he could have put it down forever, he
found means to get over all his constitutional scruples, and approved
the act.
Missouri
Housl

Question.
OF RgPRgIgNTATIV'ZS,

D_e/"
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Mr. LOWNDES.
The Constitution gives to Congress the power If,
admit states in the broadest terms. The high privileges which it is authorized to impart may commence instantly, and extend through all future
time. When the convenience of a territory required that it should become
a member of the Union at a future day, what principle of the Constitution
was opposed to this prospective admission T Congress may raise armies :
has any man ever suspected that this power could not be executed by giving a prospective, and even a contingent authority ? Congress may lay
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taxes : may they not be limited to take effect some time after the passage
of the law ? Congress may institute inferior courts: would such an act
be void, because its operation was to commence from a future day ? void
because it was not inconvenient and absurdt Run your eye along the
whole list of powers which are given to the federal legislature, and you will
find no countenance for the doctrine which would require that, at the very
moment when their will is pronounced, the c_ect which they are empowered to effect should be instantly executed.
The power of m;,king treaties,
too, although given to another depository, is supposed to be pursued,
although the convention with a foreign state may take effect from a future
day. There is nothing plausible in the asserti,_n which de,lies to Congress
the power of admitting states by an act which shall not go into operation
for some time atier its passage.
The house would see, ill his _ubsequent
observat,ons, the importance of determining whether Congress had-the
con.,titutional right of admitting states by a prospective law. He need
not say that this question of right was distinct from that of expediency.
Bankrupt
Hovslg

Bill.
OF REPR_SI_STaTIVES,

.March 1_, 18_.

Mr. BUCHANAN,
(of Pennsylvania.)
It has been urged that, as the
powers of the Constitution gave to Congress the power of passing a bankrupt law, we are bound to put that power into practical operation, attd not
to suffer it to remain dormant.
I,l answer to this argument I would reply, that power and duty are very
different in their nature.
Power is optional; duty is imperative.
The
language of power is, that you may ; that of duty, you must. The Constitution has, in the same seetion and in the same terms, given to Congress
the power to declare war, to borrow money, to raise and support armies,
&_c. Will any gentleman, however, undertake to say we are under an
obligation to give life and energy to these powers, by bringing them into
act,on ? Will it be contended, because we possess the power of declaring
war and of borrowing money, that we are under a mc_ral obligation to embroil ourselves with foreign powers, or load the country with a national
debt? Should any individual act 0pon the pr.inciple, that it is his dutyto
do every thing which he has the legal power of doing, he would soon make
himself a fit citizen for a madhouse.
Power, whether vested in Congress or in an individual, necessarily implies the power of exercising the right of a sound discretion.
The Constitution was intended not only for us, and for those who have gone before us,
but for generations yet to come.
It has vested in Co_,gress ample powers,
to t,e called into action whenever, in their sound discretion, they believe
the interest or the happiness of the people reqsfire their exertion.
We
are, therefore, left to exercise our judgment on this subject, entirely
untrammeUed by any constitutional injunction.
On

the

Constitutionality

of the

Tariff.
SZ_ATZ,2/pr//, 189.4
Mr. HAYNE.
Will gentlemen suffer me to ask them to point out to
me, if they can, the power which this government possesses to adopt a
system for the avowed purpose of encouraging particular branches of industry ? The power to declare war may involve the right of bringing into
ex_enee the means of national defence.
But to tell us we have a righ'.
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to resort to theoretical speculations, as to the most convenient or profitable employments of industry, and that you can, by law, encourage certain
pursuits and prohibit others, is to make this not merely a consolidated, but
an unlimited government.
Ifyou can control and direct any, why not all
the pursuits of your citizens ? And if all, where is the limitation to your
authority? Gentlemen surely forget that the supreme power is not in the
government of the United States. They do not remember that the several
states are free and independent sovereignties, and that all power not expressly granted to the federal government is reserved to the people of
those sovereignties.
When I say expressly delegated, I wish to be understood that no power can be exercised by Congress which is not expressly
granted, or which is not clearly incident to such a grant. Now, when we
call upon gentlemen to show their authority, they tell us it is derived from
the'authority to " regulate commerce."
But are r_,gulation and annihilation synonymous terms? Does one include the other? Or are they not
rather opposites, and does not the very idea of regulation exclude that of
destruction ? I rejoice, sir, to find that gentlemen refer us to commerce ;
for the very clause which expressly confers the right to regulate commerce, by saying nothing of the regulation of manufactures, or of agriculture, or home industry, seems to demonstrate that they were iuteuded to
be put beyond our control, and to be reserved to the people of the states
respectively.
But our opponents gravely inform us that this is a bill to levy imposts,
and that it is, therefore, within the very letter of the Constitution.
True
sir, if imposts were the end and aim of the bill. But, surely, gentlemen
will not attempt to justify a departure from the spirit, by an adherence to
the letter, of the Constitution.
Will they contend that we could, by law,
adopt and enforce the Chinese policy, and, by virtue of our authority to
regulate commerce, interdict all intercourse with foreign nations?
And
if you could not do that directly, can you accomplish the same thing indirectly, by levying such imposts as will produce the same result ? It
may be difficult to draw the exact line which divides the lawful exercise
from the abuse of authority--where
regulation ceases, and unconstitutional prohibition begins. But it is certain, if you have a right to prohibit
the importation of cottons, and woollens, and cotton bagging, for the
encouragement of domestic manufactures, you may, whenever you please,
prohibit importations, and shut up your ports entirely.
An embargo can
only be justified as a branch of the war power, and I think no one will
contend, at this day, that a general and perpetual embargo could be lawfully laid. If it be sufficient to adhere to the letter without regard to the
spirit and intent of the Constitution, if we may use a power granted for
one purpose for the accomplishment of another and very different purpose,
it is easy to show that a constitution on parchment is worth nothing.
Orders of nobility, and a church establishment, might be created even
under the power to raise armies. We are informed that in Russia military
titles alone confer civil rank, and all the departments of the government
are filled with generals and colonels, entitled to rank, and to pay, without
actual command or liability to service. Now, suppose we were to follow
the example of B.ussia, and should give rank and pay to a certain number
of generals and Ca^eLAlSS, with total or qualified exemption from service; might we not easily build up orders of nobility, and a church
establishmont ? Sir, this g_,verument was never established for the purpose
of div_stir_g the states of their sovereignty; and I lea, it cannot long
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exist, if the system, of which this bill is the foundation, shall be. steadily
pursued to the total destruction of foreign commerce, and the ruin of all
who are connected with it. Sir, it is my most sober and deliberate opinion,
that the Congress of the United States ba_e no more power to pass laws,
for the purpose of directly or indirectly compelling any portion of the people to engage irl manufactures, than they have to abolish trial by jury, or
to establish the inquisition.
I will invoke ge,_tlemen on the other side,
while we yet pause on the brink of this mighty danger, in the name of
Liberty and the Constitution, to examine this question, carefully and candidly; and sf they shall search in vain, in our great charter, for power to
pass this bill, they must surely suffer it to perish.
I must be permitted, while oil this topic, to declare that, however this
bill may be modified, still the system is one against which we feel ourselves constrained, in behalf of those we represent, to enter our most
solemn protest.
Considering this scheme of promotiug certain employments, at the expense of others, as unequal, oppressive, and unjust,-viewing prohibition as the means, and the destruction of all foreign commerce tile end of this policy,--I
take this occasion to declare, that we
shall feel ourselves fully justified ill embracing the very first opportunity
of repealing all such laws as may be p_sed for tim promotion of these
objects.
Whatever interests may grow up under this bill, and whatever
capital may be invested, I wish it to be distinctly understood, that we will
not hold ourselves bound to maintain the system ; and if capitalists will,
iu the face of our protests, and in defiance of our solemn warnings, invest
their fortunes in pursuits made profitable at our expense, on their own heads
be the consequences of their folly. This system is in its very nature eROGRESSlVE. Grant what you may now, the manufacturers will never be
satisfied ; do what you may for them, the advocates of home industry will
never be content, until every article imported from abroad, which comes
into competition with any thing made at home, shall be prohibited-- until, in short, foreign commerce shall be entirely cut off.
Internal

ImTrovement.--Dismal

_wamp
Canal.
SESATZ,,May, 1_.4,
Mr. VAN BUREN.
He would not vote for the bill, for he did not believe that this government possesmd the constitutional power to make
these canals, or to grant money to make them. * w .
If he believed
in the power of the government to grant money for this purpose, the present
mode would be the last one he should think of adopting.
Ifthere was
any grant of money, at all, for this purpose, it should be direct. Where
aid was granted in the mode now proposed, abuses would creep in, and, in
nine cases out of ten, deception would be practised. In the state of
New York, Mr. Van Buren said, they bad had full experience of this, in
the application for charters for banks. Plausible pretences were set up,
that the state would be thereby benefited, till these practices became so
numerous, that, in the end, public opinion was decidedly against them;
and the last legislature, to their honor, had refused all applications of this
description.
* _ * As to the question (of constitutionality) being settied, be should protest against the admission of such a doctrine; and
he should resist, to all intents and purposes, the idea that the acts o!
this Congress were to bind him and his constituents hereafter.
Note.-- Mr. Van Buren is by no means certain that. in this respect, he
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himself has been altogether without fault. At the very first se._slon after
he came into the Senate, the knowledge of the perpetual drain that the
Cumberland ro_d w.,s destined to prove upon the public treasury unless
some means were taken to prevent it, and a sincere desire to go, at all
times, as far as he could consistently with the Constitution, to aid in the
improvement, add promote the prosperity, of the western country, had induced him, without fuJl examination, to _ote for a provision authorizing
the collection of toll on this road. The affair of the Cumberland road, in
respect to its reference to the constitutional powers of this government, is
a matter entirely sui gen_ris.
It was authorized during the administr_ttion
oi" Mr. Jefferson, and grew out of the d,sposition of the territory of the
United States through which it passed.
He has never heard an explanation
of the subject (although it has been a matter of constant reference) that
has been satisfactory to his mind.
All that he can say is, that, if the
question were again presented to him, he would vote against it, and that
his regret for having done otherwise would be greater, had not Mr. Monroe _ much to his credit -- put his veto upon the hill, and were it not the
only vote, in the course of a seven years' service, which the most fastidious critic can torture into an inconsistency with the principles which Mr.
Van Buren professed to maintain, and in the justice of which he is every
day more and more confirmed.
Judiciary.
Hovsz o_ RE_BY.SZ_TATIVZS,
January 10, 1825.
Mr. WEBSTER.
In defining the power of Congress, the Constitution
says, it shall extend to the defining and punishing of piracies and felonies
upon the high seas, and offences against the law of nations.
Whether the
Constitution uses the term " high seas" in its strictly technical sense, or
in a sense more enlarged, is not material.
The Constitution throughout,
in distributing legislative power, has reference to its judicial exercise, and
so, in dislributing judicial power, has respect tothe legislature.
Congress
may provide by law fi_r the punishment, but it cannot punish. Now, it
says that the judicial power shall extend to all cases of maritime jurisdiction; and it has lately been argued that, as soon as a judicial system
is organized, it had maritime jurisdiction at once, by the Constitution,
without any law to that effect ; but I do not agree to this doctrine, and I
am very sure that such has not been the practice of our government, from
its origin, in 1789, till now.
The Co.stitution defines what shall be the objects of judicial power,
and it establishes only a Supreme Court ; but in the subordinate courts,
the jurisdiction they sh,'fll exercise must be defined by Congress : the defining of it is essential to the creation of those courts. The judicial
power is indeed grantrd by the Constitution ; but it is not, and cannot be,
ezercised till Congress establishes the courts by which it is to be so exercised.
And I hold there is still a rr.,_iduurn of judicial power, which
has been granted by the Constitution, and is not yet exercised, viz., for the
punishment of crimes committed within the admiralty jurisdiction of the
United States' courts, and yet not without the jurisdiction of the particular
states.
So the Constitution says that the federal courts shall have jurisdiction of all civil cases between citizens of different states; and yet
the law restricts this jurisdiction in many respects _ as to the amount sued
for, &c.
There is a mass of power intrusted to Congress ; but Contp'eu
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hu not granted it all to specific courts, and therefore the courts do not
exercise it. The Constitution gives to Congress legislative power m all
cases of admiralty jurisdiction, from whence has occurred one of the mo_
extraordinary of all circumstances w that causes of revenue have become,
cases of admiralty jurisdiction. _ _ o
Many things are directed to be punished, in the act of 1800, on the high
seas, which are neither piracies nor felonies, although the Constitution,
speaking of the judicial power, restricts it to piracies and felonies, which
would refer that the Constitution was then held to grant larger power by
the other clause.
Internal

Improvement.

Jauary 18, 1825.
Mr. CAMBB.ELENG
said he had hitherto uniformly, but silently, opposed measures of this character, only from a doubt of the constitutional
power of the federal government.
He had, however, devoted much attention to the question ; and, after mature deliberation, he had been led to the
conclusion that, if a government, enjoying the entire post-road and military powers of this Union, .could not constitutionally construct a road or a
canal, then it had no incidental power whatever. He had, accordingly,
fiJr the first time, given his vote in favor of a subscription to the Chesapeake and Delaware Canal.
Fd_
13, 18_b.
Mr. BERRIEN said, as to the general right, asserted for the Union, to
make roads through all the Indian countries, against such a doctrine he
should desire to protest. He would draw a distinction between those
lands of Indians living within limits of the states which came into the confederation, witll certain chartered limits, and those living within states
who, at the time of the formation of tim Constitution, had no limits, and
whose limits were only defined by the laws regulating their admission into
the Union.
Bankruptcy.
sz_aTz, January, 1826.
Mr. VAN BUREN.
At the time of the adoption of the Constitution,
they [bankruptcy and insolvent iaws] were known and distinguished, b,th
in Eu_laud and in this country, as distinct systems-- the one having for
its object to afford a summary and speedy remedy for creditors against
fraudulent or failing traders; the other affording relief to insolvent debtors
of all denominations.
The Constitution of the United States, he said,
had cl,_thed the national legislature with power to establish the former,
and had left the right to pass, and the duty of establishing, the latter,
upon the state governments.
The 9:kl section of this bill, he said, was,
upon any definition that might be given of the different terms, an insolvent law. If it passed, w that is, if Congress had the constitutional power if, pas_ it,_ the states had no right to pass any law upon the subject
of insolvency ; not even to authorize the discharge of debtors imprisoned
upon a process issuing out of their own courts, otherwise than as it might
suit the pleasure or convenience of Congress to permit. There was, he
said, no middle ground. If the partition wall between bankruptcy and
insolvency was once broken down, all state legislation was subjected to
the absolute and arbitrary supervision of Congress.
He did not believe
timt such was the design of the framers of the Constitution.
He did not
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believe that such was the Constitution.
He therefore objected to the
constitutional power of Congress to pass the section referred to. He had
before said that he rose to explain, not to discuss, and he would not depart from the course he had marked out for himself.
He would therefore only add, that, in his judgment, the provision contained ill the 93d
se.etion was not within the reasons which induced the framers of the Constitution to vest this power of establrshing uniform laws on the subject
of bankruptcies in Congress ; that it was a power which never ought to
be, or to have been, vested in Congress ; that it could only be well and
successfully executed by the states, where those who made the Constitution had left it; that its exercise would operate most injuriously upon the
system which governed the Union and the states separately: those mis
chiefs would, among other things, consist in an injurious extension of the
patronage of the federal government, and an insupportable enlargement
of the range of its _dieial power.
Florida

'

Canal.

February ]4, 18'26.
Mr. BRANCH perfectly coincided with the gentleman from Tennessee,
(Mr. White.)
Doubting of the constitutional right of the United States
to cut roads and canals through he states, he had hitherto abstained from
exercising it; but as regarded the territory, the objection did not seem
to exist ; for not only had Congress the right to make this appropriation
tbr a road through the Indian country, acquired by treaty before it came
into the Union, but it was an obligation on the general government to
complete the work it had commenced, and he had therefore voted for it.
Mr. ROWAN.
In the general government, they were, Mr. R. said,
to look into the Constitution thr all the power they possessed. There was
no such power given in the Constitution ; and he believed, with deference
to the opinion entertained, that to convey the exercise of such a power
was incompatible with what was the acknowledged power of the slates.
There was no power given to expend money in roads and canals in the
states ; there was no such power specifically given to the United States ;
and when once it was settled in this house that power could be derived
to this government by construction,
you have discovered the means by
which the whole power of a state might be fri.ttered down and annihilated.
On

the Constitutional
Power of the President
to originate
the
Appointment
of a Foreign
Minister.
8zlc:,Tz, March, ]_2b.
Mr. BERRIEN.
By the Constitutinn, the President is authorized to
nominate, and. by and with the advice and consent of the Senate, to appoint, ambassadors, and other public ministers and consuls, judges of tile
supreme courts, and all other officers of the United States, whose appointments are not therein otherwise provided for, and which shall be established by law. Now, it is plain that the appointing power does not inelude the power to create the office; in other words, that the office to
which the appointee is nominated must be previously created by law. If
an appointment be to an office to be exercised within the limits of th(
United States or its territories, it must be to one which exists, and ha,
been created by the municipal laws of the United Sates.
If to an office
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which is to be exercised without the limits of the United States, within
the dominions of a foreign sovereign, Jt must be to one which exists, and
is recognized by the general principles of international law, or which is
spe0ially created by positive and particular pacts and conventions.
The
limitation in the latter case results not only from the fimdamental law of
this government, but from the exclusive dominion, within his own territories, of the sovereign within whose territories this minister is to exercise
his functions.
That sovereign is bound, as a/nember of the great family
of nations, to recognize as legitimate an appointment which is consonant
to the code of international law, and of course to acknowledge one which,
by express convention, he has stip,dated ; but thns is the extertt of his obligation, and consequently the limit of the appointing power under our
Constitution.
Let us look to the first of these propositions.
Is it w,thin the " constitutional competency"
of the President to appoint to an office the functions
of which are to be exercised within the limits of the U,ited States, which
office has not been created by the laws of the United States ? Take an
example.
The President deems it expedient to establish a home department.
Is there any one sufficiently absurd to assert that he has a right,
ex mero motu, or even w_th the assent of a majority of the Senate, to appoint a secretary for that departmentmto
assign to him certain specific
duties, and then to call on Congress for the requisite approprtation, to
compensate his services ? --to imagine that the acts of such an officer
would be valid, or lhat his attestations would be respected by our judicial tribunals ?
Before the passing of an act of Congress for the organization of a newlyacquired territory, and the creation, by that act, of the legislative, executive, and judicial officers deemed necessary for its government, is it
within the " constitutional competency" of the President, aided even, as
before, by a majority of th_ Senate, to appoint an officer or officers to exercise all or either of these functions ? The proposition is believed to be
too clear for argument.
Wnthin the United States, the office must be created by law before the
appointing power can be called into action. Why should a different rule
prevail without ? The law of nations operates on this government, in its
mterconrse with other sovereignties, as the municipal law does in its action on its own citizens.
In this case, then, the law of nations, as in the
other the municipal law, must have created the office, before the power
of a_pnintment can exist. Now, the law of nations does reco_mze ambassadors and other ministers, in the intercourse between sowre_2ns. But
this law does no where recognize the right of a congress of ministers 1o
receive an embassy.
The right to receive, and the right to send. a minister, age co-relative.
The one does not exist without the other. A congress of ministers is not authorized to receive an ambassador, unless it is
authorized to send one. Who will assert, for the congress of Panama, the
right to exercise the latter power?
A soverei._n cannot, then, be represented in a congress of ministers,
otherwise than by a deputy, who becomes a member of that congress
He is not an ambassador to that con,_ress, but is himselfa constituent part
of it. He is not accredited to any particular power, b,t is commissioned
as one of a number ofdeputies who are collectively to compose the cow
greta
How are these deputies created ? The answer is obvious. From
-_he necessity of the thing, it must be by conventions or treaties between
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the respective powers who are to be represented by those deputies.
In
this manner the congress at Verona was created by the treaty of Paris.
The deputies who appeared there were called into existence by the express
_tipul,ttions of that treaty. So, too, in the congress of Panama, the office
of deputy to that congress is created by the special provisiotts of the trea,ies between the several powers who are to be represented there.
The result of what has been said is this: The office of a deputy to an
international cor_gress does' i_ot exist permanently under the law ot"nations,
but is the offspring of partzcular convention w al_dthis of necessity, because
the co,gress itself is not pre6xistiug, but is the creature of treaty; and
the treaty whtch creates the congress stipulates also for the appointme,t
of the deputies ot whelm tt is to be composed.
Then the clduse of the
Co_tstltutiou which auth,_rizes the appointment of ambassadors, or other
mintsters, cannot be invoked to sustain this nomination, because a deputy
to a congress is not a minister existing by force of the law of nations, but
created by particular conventions between the powers represented in that
congress ; and we have no such conventions with the powers represented
in the congress of Panama.
Consequently, as to us, the office of mtntster
or depnty to that congress does not exist, not being derived from the law
of nations, nor provided for by a,ly convention.
A very simple view of
the subject seems to be decisive.
Could the President have se.t mi_fistets
to the congress of Panama uninvited by the powers represellted there?
Could he, without such invitation, have required such ministers to be accredited by that congress?
Would a refusal to receive them have furnished just ground of complaint ? If these questions are answered in the
ttegative, as I presume they must be, the conclusion is obvious : the office
exists only by fi_rce of the invitation.
Unless, the% the mere _nvitation of a foreign nation is c¢_mpetent to
create an office, and thus to call into action the appointing p_,wer of the
President,_unless
this appointing power includes the power to create
the o_ce, which we have seen that it does not,the appointment by the
President of ministers to the congress of Panama cannot be valid, nt_r can
it be rendered so by the advice and consent of a majority of the Senate,
nor by any power short of that which is competent to create the office ;
and that, we have seen, is the treaty-making power. The President can
appoint a minister to the republic of Colombia, because such an office
exists raider the law of nations, and is, therefore, a legttimate object of
the appointin_ power ; and he may instruct such minister to communicate
frith the congress of Panama; but he cannot appoint a minister to take a
seat iu that congress, because we have no conve,_tions with the powers
represented there, by which, as to ns, the office is created;nor
can he
send a minister, as an ambassador or legate, to that congress, because the
congress, as such, has not the rights of embassy
If it be said that this is
mere fi,rm, the answer is _bvious : form becomes substance in this case,
by force of the constitutional provision which requires the assent of two
thirds of the Senate to the ratification of a treaty, while a bare majority is
sufficient to give effect to an exercise of the appointing power.
Let us consider this question, for a moment, freed from the prejudices
which operate in favor of the Spanish American republics
If the states
represented in the confess of Vienna or Verona, or the Holy AIl,ance,
had given us an invitation to be represented there, apart from the expediency of the measure, could it have been within the " constitutmnal
compet?ncy" of the President to have sent ministers to take their seats in
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either of those assemblies't
If the nations of Europe should, Iq treaties,
provide for a congress to devise the means of aboli,shing the slave trade,
of resisting the extortions of the. Barbary powers, or of suppressing u,e
piracies of the West Indian seas, could the President, the United States
not being parties to those treaties, of his own mere will, make us members
of that congress, by sending deputies to represent us there ? The q,estion
is proposed in this form, because our ministers would, of necessity, if received at all, be members, and not ambassadors, since such a congress is
neither competent to send or to receive an.embassy.
Why, then, in the creation of this office of deputy or minister to the
confess of Panama, was not the constitutional organ, the treaty-making
power, resorted to ? What would have been the result of such a course is
obvious, I think, in the recorded votes of the Senate, on the preliminary
questions which have arisen. The object could not have been effected.
Two thirds of the Senate could not have been obtained.
The office would
not have had existence ; or the Senate, in the exercise of their legitimate
powers, would have so modified the treaty, as to have limited the functions
of the ministers to those objects of which they would have approved.
Mr. ROBBINS.
The theory of our Constitution charges the executive
with the care of our foreign relations, and of the public interest connected
therewith : it supposes him intimately acquainted wtth all those interests,
and therefore possessed of the means of forming"a correct opinion of the
measures conducive to their advancement.
This opinion, though not
binding as authority,, is yet, I think, entitled to much weight, as well as to
much respect, in our deliberations.
We have the execut,ve opinion in this
case, under circumstances that entitle it to peculiar consideration.
The
credit of the government, in the estimation of all those nations, is in a
degree connected with the adoption of this measure ; and that estimation
ought not, in my opinion, lightly to be forfeited, nor unnecessarily impaired.
On

Slavery,

[Panama
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Mr. HAYNE.
The question of slavery is one, in all its bearings, of
extreme delicacy ; and concerning which I know of but a single wise and
safe rule, either for the states in which it exists or for the Union.
It must
be considered and treated entirely as a DOtSESTIC _uEs'rmt_. With
respect to foreign nations, the language of the United Slat_
ought to be,
that it concerns the peace of our own politieal family, and therefore we
cannot permit it tobe touched ; and in respect to the slave-holdin_ states,
the only safe and constitutional ground on which they can stand, is, that
they will not permit it to be brought into question, either by their sister
states or by the feder _1 government.
It is a matter for ourselves. To
touch it at all, is to violate our most sacred rights--to
put in jeopardy our
dearest interests _the peace of our country--the
safety of our families,
our altars, and our firesides. Sir, on the question of our slave institutions,
so often incidentally mentioned, I will take this opportunity, once for all,
to declare, in a few words, my own feelings and opinions.
It is a subject
to which I always advert with extreme reluctance, and never except when
it is-fi_rced upon me. On the present occasion, the subject has been
forced upon our consideration ; and when called upon to give my ssnctior
,n the discussion, by our ministers, (in connection with a foreign con.
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gresh) of questions so intimately connected with tile welfare of those whom
I represent, 1 cannot consent to be silent. On the slave quesool,, my
opinion is this: I consider our rights in that species of property as not
even ,,_,en to discussion, either here or elsewhere; and m respect to our
duties, 0reposed by our situation,) we are not to be taught tbem by fanatics. religious or pohtical.
To call into question our rights, is grossly to
violate them ; to atteropt to instruct us on this subject, is to insult us ; to
dare to assail our institutions, is wantonly to invade our peace. Let me
solemnly declare, once for all, that the Southern States oever will permit,
and never can permit, any interference whatever in their domestic coocerus; and that the very day on which the unhallowed attempt shall be
made by the authorities of the federal governmeut, we will consider ourselves as driven from the Union.
Let the consequences
be what they
may, they never can be worse than such as must inewtably result from suffertug a rash and ignorant interference with our domestic peace and tranquilhty. But while I make these declarations, I must be permitted to add, that
I apprehend no such violation of our constitutional rights. I believe that
this house is not disposed, and lhat the great body of our inteliigeut a_ut
patriotic fellow-citizens in the other states have no inclination whatever, to
interfere with us. There are parties, indeed, composed, some of them, of
fauatics, and others of pohtical aspirants, who are atte,_pting, vainly I
hope, to turn the current of popular opinion against us. These men have
doue us much harm already, and seem still fatally bent upon mischief.
But if we are true to ourselves, we shall have nothing, to fear. Now, sir,
if it is the policy of the states not to suffer this great question to be touched
by the federal government, surely it must be the policy of this governmel_t,
exercising a paternal care over every member of the political family, riot
to suffer foreign nations to interfere with it. It is their imperative duty to
shun discussion with them, and to avoid all treaty supulations whatever,
on any point connected, directly or remotely, with this great question.
It
is a subject of too delicate a naturetoo vitally interesting to us _ to be
discussed abroad. On this subject, we committed an error when we
entered into treaties with Great Britain and Colombia for the suppression
of the slave trade.
That error has been happily corrected.
The first treaty has failed, and the second was nearly unanimously
rejected by this body. Our policy, then, is now firmly fixed _ our course
is marked out. With nothing connected with slavery, can we consent to
treat with other nations ? _ and, least of all, ought we to touch the ques
t ion of the independence of Hayti, in conjunction with rewdutionary gov
ernments, whose own history affords an example scarcely less fatal to our
repose. Those governments have proclaimed the principles of " liberty
and equality," and have marched to victory under the banner of " universal emancipation."
You find men of color at the head of their armies, in
their halls, and iu their executive departments.
They are Iook_ug to Ilayti
even now with feelings of the strongest confraternity ; and show, by the
very documents before us, that they acknowledge her to be independent,
at the very moment when it is manifest to all the world beside, that she
has resumed her colonial subjection to France.
Sir, it is altogether hopeless that we could, if we would, prevent the acknowledgment of Haytlen
iodependenee by the Spanish American states; and I am constrained to
add, that I must doubt, from the instruments to be employed by our gov.
ernn,ent, whether they mean to attempt to do so. We are to send, it
teems, an honest and respectable man, but a distinguished advocate nf the
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Missouri restrictiou _ an acknowledged abolitionist--to
plead the cause
of the south at the congress of Panama.
Our policy with regard to Hayfi
is plain. We never can acknowledge her independence.
Other states
will do as they please ; but let us take the high ground, that these questions belong to a class which the peace and safety of a large portion of our
Union forbid us even to di-cusa. Let our government direct all our ministers in South America and Mexico to protest against the independence
of Hayti. But let us not go into council on the slave trade and Hayti.
These are subjects not to be discussed any where. There is not a nat,on
on the globe with whom I would consult oil that subject ; and least of all,
the new repubhcs.
Judicial

,System.

szr_,tvz, .//pr// 7, 1826.
Mr. VAN BUREN.
It has been justly observed that " there exists not
upon this earth, and there never did exist, a judicial tribunal clothed with
powers so various and so important" as the Supreme Court.
By it, treaties and laws made pursuant to the Constitution are declared
to be the supreme law of the land.
So far, at least, as the acts of Congress depend upon the courts for their execution, the Supreme Court is
the judge whether or no such acts are pursuant to the Constitution, and
from its judgment there is no appeal.
Its veto, therefore, may absolutely
suspend nine tenths ofthe acts of the national legislature.
Although this
branch of its jurisdiction is not that which has been most exercised, still
instances are not wanting in which it has disregarded acts of Congress, in
passing upon the rights of others, and in refusing to perform duties required of it by the legislature, on the ground that the legislature had no
right to impose them.
Not only are the acts of the national legislature subject to its review,
but it stands as the umpire between the conflieting powers of the general
and state governments.
That wide field of debatable ground between
those rival powers is claimed to be subject to the exclusive and absolute
dominion of the Sup,eme Court.
The discharge of this solenm duty has
not been unfrequent, and certainly not uninteresting.
In virtue of this
power, we have seen it holding for nought the statutes of powerful states,
which had received the deliberate sanction, not only of their legislatures.
but of their highest judieatories, composed of men venerable in years, of
nnsullied purity, and uurivalled talents a statutes, on the faith of which
immense estates had been invested, and the inheritance of the widow and
the orphan were suspended.
You have seen such statutes abrogated by
the decision of this egurt , and those who had confided in the wisdom and
power of the state authorities plunged in irremediable ruin--decisions
final in their effect, and ruinous in their consequences.
I speak of the
power of the court, not of the correctness or incorrectness of its decisions.
With that we have here nothing to do.
But this is not all. It not only sits in final judgment upon our sets, as
the highest legislative body known to the eountry,--it
not only claims to
be the absolute arbiter between the federal and state government.q, _ but
it exercises the same great power between the respective states forming
this _eat eonfederaey, and their own citizens.
By the Constitution of the
United States, the states are prohibited from passing " any law impairing
tie obligation of contracts."
This brief provision has given to the juris
dictiop of the Supreme Court a tremendous sweep.
Before I proceed to

'

delineat _,its tendency and character, I will takq leave to remark upon some
extraordinary circumstances in relation to it. We all know the severe
scrutiny to which the Constitution was exposedsome from their own
knowledge, others from different sources. We know with what jealousy,
with what watchfulness, with what scrupulous care, its minute_t provisions
were examined, discussed, resisted, and supported, by those who opposed
and those .who advocated its ratification. But of this highly eonsequelJtial
provision, this provision which carries so great a portion of all that is valuable in state legislation to the feet of the federal judiciary, no con,plaints
were heard, no explanation asked, no remonstrances made. If they were,
they have escaped my researches.
It is most mysterious, if the Constnturio. was then understood as it now is, that this was so. An explalsation
of nt has been given m how correct I know not.
The difficulties which existed between us and Great Britain, relative to
the execution of the treaty of peace, are known to all. Upon the avowed
ground of retaliation for the refusal of England to comply with the stipulation on her part, laws were passed, between the years 1783 and 1788,
by the states of Virginia, South Carolina, Rhode Island, New Jersey, and
Georgia, delaying execution, liberating the body from imprisonment on
the delivery of property, and admitting executions to be discharged in
paper money. Although those laws were general in their terms, applicable as well to natives as to foreigners, their chief operatinn was upon the
British creditors; and such was the leading design of their enactment.
England remon._trated against them as infractions of the stipulations in the
tn'aty, that creditors, on either side, should meet witll no impediments to
the recovery of the full value, in sterling mo.ey, of all debts previously
contracted, and attempted to justify the glaring violations of the treaty, on
her part, on that ground.
An animated discussion took place betweenl
the federal government and Great Britain, and between the former and the
states in question, upon the subject of the laws referred to, their character
and effect. It was during this time that the Constitution w_ formed and
ratified. It is supposed that the difficulties, thusthrown in the way of adjustment with England, through the acts of the state govermnents, suggested the insertion in the Constitution of the provision in question, and
that it was under a belief that its chief application would be to the evil
then felt, that so little notice was taken of the subject.
If it be true that such was its object, and such its supp,sed effect, it
adds another and a solemn proof to that which all experience has testified,
of the danger of adapting general provisions for the redress of particular
and partial evils. But whatever the motive that led to its insertion, or the
cause that induced so little observation on its tendency, the fact of sis
extensive operation is known and acknowledged.
The prohibition is not
confined to express contracts, but includes such as are implied by law,
from the nature of the transaction.
Any one conversant with the usual
range of state legislation, will at once see how small a portion of it is
exempt, umler this provision, from the supervision of the seven judges of
the Supreme Court. The practice under it has been in accordance with
•vhat should have been anticipated.
There are few states in the Union, upon whose acts the sea] of condemnation has not, from time to time, been placed by the Supreme Court.
The sovereign authorities of Vermont, New Hampshire, New York, New
Jersey, Pennsylvania, Maryland, Virginia, North Carolina, Missouri, Kentucky, and Ohio, have, in turn, been rebuked and silenced, by the over-
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ruling mRhority of this court. I must not be understood, st., as corn
plaining of the exercise of this jurisdiction by the Supreme Court, or to
pass upon the correctness of their decisions.
The authority has been
iven to them, and this is not the place to question its exercise.
But th=s
will say -- that, if the question of conferring it was now presented for the
first time, I should unhesitatingly say, that the people of tile st _tes might
with safety be left to their own legislatures, and the protection of their
own courts.
Add to the immense powers of which I have spoken those of expounding treaties, so far, at least, as they bear upon iudivtduals, citizens or ahens,
of deciding controversies between the states of the confederacy tbemselves, and between the citizens of the dlfl'erent states; and the ju.qice of
the remark will not be questioned, that there Is no knowu judicial power
so transcendently omnipotent as that of the Supreme Court of the United
States.
Let us now consider the influence which this ought to have upon our
legislati,m.
It would not be in accordance with the common course of
nature, to expect that such mighty power_ can long continue to be exercised, without accumulating a weight of prejudice that may, one day, become dangerous to an institution which all admit to be of inestimable
value. It is true, as has elsewhere been said, with apparent trmmph, that
the states whose legislative acts have successively fallen under the interdictmn of the court have excited little or no sympathy on the part of
their sister .qates, and, after struggling with the gimt strength of the court,
have submitted to their f_tte. But, sir, it is feared that this will not always
be the ca.-e. Those who are most ardent m their devotion to this branch
of the government, knowing the feelings produced by these decisions i,J
those states affected by them, -- sensible that those feelings are rather smothere,t, than abandoned upon couviction of their injustice,--fear
that, by
adding another and another state to the ranks of those who think tt_ey
have reason to complain, an accumulation of prejudice may be produced
that will threaten, if not endanger, the safety of the institution.
.OprilII, 18'36.
Mr. WOODBURY.
The proposed bill not only alters the system for
local purposes, by requiring the attendance of an additional judge at the
Circuit Court in regions of country not so populous as those where the
judges of the Supreme Court now attend, but it alters the system fi_r general purposes, by enlarging the Supreme Court itself one half its whole
original number; by leaving its quorum so that contradictory decisions
may constantly be made w_thout any chan_e in the court itself; and by
increasing it to as great an extent as a majority of its present quorum,
so that new res_flts may possibly be produced in all its grand supervising
powers over each state, and over the whole conlbderation.
It is thus th.lt a principle lurks in the last efl'eet of this great aheration,
which, in the opinion of many, should carry anxiety and dismay into every
heart; because, among other objections, it places at the mercy of legislative breath, in any moment of overheated excitement, all that is valuable
in any constitutional judgment on its records.
W_ have only, as in this
case, to add a number to any court sufficient to balance a majority of its
quorum, and, by a union of feeling with the appointing power, secure
judges of certain desirable opinions; and any political or conqtitutional
decision can, in the next case which arises, be overturned.
Every security
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_s thus prostrated.
The system is not extended, but is, in principle, destroyed ; fi,r thus does this increase open an avenue to a radical change in
the highest functions of cue great department of our government, and a
departmeut, too, of all others the most endangered by any change, because,
in its very nature, designed for permanency, independence, slid firnmess,
amidst those tempests which at times convulse most of the elements of
society.
Gentlemen must perceive that I speak only of the general te,dency and
alarming character of such an increase, without refere,ce to the motives
which have now recommended It. They are doubtless pare.
But its
propriety is to be tried by the reasons for it, and not by motives. * * •
If this system is to be extended to the six new states, because most
excellent, without regard to the effect of such an extension on the Supreme Court itself, an& without regard to population or expense, then why
not extend it to every part of the Union now destitute of it? When gentlemen talk of equality and broad Amerman grounds, m when they, w,th
indlgnattoa and justice, d,sdain sectional views and favoritism,mwhy
create .ew circuits for the people in these new states, and not, at the same
time, create them fi_rmore than three times as many people, now desmute
of such circmts, m Western New York, Pennsylvania, and Virginia?
For, Jf the circmt system of itself be superior, and therefi_re, without regard to other circumstances, is to be extended to the west and south-west,
f,_rthe safety and advantage of about half a million of people now destitute,
then, surely, a million and a half of people, in the three great Atlantic
,rates, P.,e equally entitled to its security and blessings.
Disposal

of the Public

Lands.

SZ_AT_, ._tay, 1826.
Mr. VAN BUREN said, the subject of the public lands was becoming
_laily more and more interesting, and would occupy nmch time in legislation. It extended the patronage of the governme.t over the states in
which they were situated to a great extent; it subjected them to an un=
wise and unprofitable dependence on the federal government.
*
*
*
No man could render the country a greater service than he who should
devise some plan by which the United States might be relieved from the
ownership of this property, by some equitable mode.
He would vote for
a proposition to vest the lands in the states in which they st_,od, on some
iust and equitable terms, as related to the other states in the confederacy.
He hoped that, after having full information on the subject, they would
be able to effect that great object. He believed that, if those la,ds were
disposed of at once to the several states, it would be satisfactory to all.
Presidential
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Mr. VAN BUREN'.
Under the Articles of Confederation, the reprosentatio, of each state in the general government was equal.
'/'he Union
was in all respects purely federal, a league of sovereign states upon equal
terms. To remedy certain defects, by supplying certain powers, the Colvvention which framed the present Constitution was, called. That Convention, it is now well known, was immediately divided into parties, on the
interesting question of the extent of power to be given to the new goverB-
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ment u whether it should be federal or natlona/: whether dependent upon or independent of the state governments.
It is equally well known that
that point, after having several times arrested the proceedings of the Convention, and threatened a dissolution of the Confederation, sub_quently
divided the people of the states on the question of ratification.
He might
add that, with the superadded question of what powers have bee, _ven
by the Constitution to the federal government, to the agitation of which
the feeli,gs which sprang oat in the Convention greatly contributed, it
had continued to divide the people of this country down to the present
period. The plrty m the Convention in favor of a more energetic governmeat, being unable to carry, or, if able, unwdhng to hazard the success
of the phn with the states, a middle course was agreed upon.
That was,
that the government should be neither federal nor national, but a mixture
of both ; that of the legislative department, one branch-- the power of
representation--should
be wholly national, and the other _ the Senate
_vholly federal; that, in the choice of the executive, both interests
should be re_arded, and that the judicial should be organized by the
other two. But, to quiet effectually the apprehensions of the advocates
f_ the rights and interest of the states, it was provided that the general
government should be made entirely dependent, fi)r its continuance, on
the _vill and pleasure of the state governments.
Hence it was decided
that the House of Representatives should be apportioned among the states,
wsth reference to their population, and chosen by the people ; and power
was given to Congress to regulate and secure their choice, independent of
and beyond the control of the state governments. That the Senate should
be chosen exclusively by the state legislatures ; and that the choice of the
electors of President and Vice-President, ahhnugh the principle of their
apportionment was established by the Constitution, should, in all respects,
except the time of their appointment and of their meeting, be under the
exclusive control of the legislatures of the several states.
On reference to the proceedings of the state conventions, it will be
s_eTI that, in several of the states, the control by Congress over the choice
of representatives merely, was strongly remonstrated against ; that amendments were proposed for its qualification by the states of South Carolina,
N_rth Carolina, Virginia, Massachusetts, New Hampshire, Rhode Island,
and New York ; that most of them resolved that it should be a standing
instruction to their delegates in Congress, to endeavor to effect that and
other amendments proposed. The proposition of tile gentleman from
New Jersey, to which Mr. Van Buren had alh]ded, would, if adopted,
break an important link in the chain of dependency of the general upon
the state governments.
It would surrender to the general government all
control over the election of President and Vice-President, by placing the
choice of electors on the same footing with that of representatives.
It
would at this time be premature to go into a minute examination of the
provisions ofthe resolution alluded to, to show that such would be its effects. Upon examination, it will be found that such would be its construction ; that it does in substance what another proposition upon their
table, originating in the other house, does in words. But even were there
dnubt upon that subject, that doubt should be removed by an express provision, reservinf to the states their present control over the election, ex.
ewpt as to what is particularly provided for in the resolution now proposed
If it is fit to take from the states their control over the choice of electors
of President and Vice-President, and give it to the federal government,
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i', would be equal y proper, under the popular idea of giving their election
to the people, to divide the states into districts for the choice of senators,
as was proposed in the Convention, and give to Congress the control over
their election also. If the system be once broken in upon in this respect,
the other measure will naturally follow, and we shell Ihen have what was
so much dreaded by those who have gone before us, a.d what he feared
would be so much regretted by those who come after, m a completely coll.
solidated government, a government in which the state governments would
be no otherwise known or felt than as it became i,ecessary to control
them. To all this Mr. Van Bmen was opposed.
At the time of the adoption of the Federal Constitution, it was a question of much speculation and discussion, which of the two governments
would be most in danger from the accumulation of influence by the operation of the powers distributed by the Constitution.
That discussion was
founded on the assumption that they were, in several respects, rival powers, and that such powers would always be found in collision.
The best
lights which could be thrown upon the subject were derived from the
examples afforded by the fates of several of the governments of the old
world, which were deemed to be, in some respects, similar to ours. But
the governments in question having operated upon, and been administered
by, people whose habits, characters, tempers, and conditions, were essentially different from ours, the inferences to be derived from that source
were, at best, unsatisfactory.
Mr. Van Buren thought that experience
the only unerring'criterion by which matters of this description could be
tested m had settled for us the general point of the operation of the powers conferred by the Constitution upon the relative strength and influence
of the respective governments.
It was, in his judgment, susceptible of
entire demonstration, that the Federal Constitution had worked a gradual,
if not an undue, increase of the strength and control of the general government, and a correspondent reduction of the influence, and, consequently, of the respectability, of the state governments.
On

the

Bankrupt

Law.

$z_zTz, May 1, 18_b.
Mr. HAYNE.
The first question which presents itself for consideratmn is, the necessity of a banlcrupt law. It is asked " whether the laws
of the states, on this subject, are not adequate to the object." I answer,
decidedly and unequivocally, that there exists the most pressing necessity
for now establishing "uniform laws on the subject of bankruptcy throughout the. United States;" and that the laws of the states, on this subject,
are inefficient, unjust, and ruinous in their operation.
In the remarks I
am about to make on this branch of the subject, I wish to be distinctly
understood as confining my observations to the effect of the state insolvent laws on persons concerned in trade.
It is from the operation of these
laws on the commerce of the country that tho_ evils flow which demand
a speedy and effectual remedy.
There now exist, in the several states of this Union, upwards of twenty
distinct systems of bamirraptcy, or insolvency, each differing from all the
rest in almost every provision intended to give security to the creditor or
relief to the debtor; differing in every thing which touches the rights
and remedies of the one, or the duties and liabilities of the other.
B} the. laws of some of the states, debwrs cannot be arrested either up
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mesme or final process ; by others, personal property may be _eld lu
defiance of creditors; while, by others, real estate cannot be touched
In some instances, executions are suspended ; in others, the courts of
justice are closed, or, which is the same thing, delays are sanctioned
which amount to a denial of justice.
In some st;ites, a few credttors in
the immediate neighborhood are suffered, by attachment, or other legal
proceedings, (often the re-ult of collusion with the debtor,) to secure to
themselves tile whole estate of an iusolvent.
In several states, persons
arrested for debt are permitted to " swear out," as it is called, after a
notice of a few days ; while in other states, they are required to lie m jail
for three or four months. In some instances, the relief exten,led is contitled to the dtscharge of the debtor from arrest in the particul,_r suit; in
others, from arrest in all suits; and in some few cases, the attempt has
been made to release him from all future liability on existing _'watra, ts.
These various system% unequal and inconsistent as they must be admitted
to be, are rendered still more objectionable by being perpet_],dly fl.('tuati_tg. It was the opinion of one of the ablest judges that ever sat on the
English bench, or any other bench, that it was better fi)r the community
" that a rule should be certain than th'tt it should be just ; " for the obvious reason, that we can shape our conduct, or our contracts, in reference
to any kno_vn and settled rule, so as to avoid its injurious effects ; b,t when
the rule is uncertain, we cannot avoid falling under its operation.
We are told that it was felt as a grievance by the R,oman people, that
the tyrant should write hls laws " in a small character, and hang them up
on hLgh pillars," so that it was difficult to read them ; but that grievance
would have been rendered still more intolerable, if the inscriptions had
been varied with the rising and setting of the sun.
Not a year, hardly a month passes by, which does not witness numer
ous, at,d, in many instances, radical changes in the insolvent systems of
the several states. It is found utterly impracticable to conform to them
or to guard against them. It defies the wisdom of the bench, or the
learning of the bar, to give certainty or consistency to a system of laws,
upon which twenty-four different legislatures are constantly acting, and
almost daily innovating--a
system which changes with a rapidity that
deceives the mental vision, and leaves us in the grossest ignorance.
It is manifest, Mr. President, that the states are now reduced to the
necessity of entering into a competition with each other, in restricting the
rights of creditors, and impairing the liabilities of debtors; and this, too,
in a matter in which, as it is impossible to mark the exact line of equality,
there must be _reat danger of their advancing, step by step, until every
• hing is unsettled.
I am persuaded that nothing but the constitutional
prohibition on the states, against 'rimpairing the obligation of contracts,"
and the general--I
might almost say the universal _beliefthat
they have
no right to pass an efficient bankrupt law, have hitherto prevented such an
interference between debtor and creditor, as would have given a fatal blow
to commercial credit and enterprise.
Sir, this whole country is filled with unfortunate debtors, who owe their
failure to such causes. I have no hesitation in declaring it to be my firm
belief, and settled conviction, founded on some personal knowledge, and
information derived from those well acquainted with the subject, and worthy ofentire confidence, that, fry..-. :hc--e e.auses, there is a mass of talent,
industry--ay,
sir, and virtue too_in
our country, idle and useless; and
that their number is daily and rapidly increasing.
Thousands of individ-
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uals, who, in the commercial vicissntudes of the last twenty years, have
become bankrupt,--sometimes
from fraud, oftener from imprudence, but
most frequently from misfortune,--are
now struggling out a miserable
existence, a burden to their friends and to their country.
They live without hope, and will die without regret.
If we look into the proceedings of the Convention, or examine the commentaries on the Constitution by tile great men who framed it, we sh_,ll
find abundant reason to believe that the article which gives to Congress
power over this subject, was designed to prevent .frauds.
The JourzJ;lls
of the Convention show that, on the "29th August, 1787, it was m,ved to
commit the following proposition, to wit, " to establish uniform laws o,
the subject of bankruptcy, and respecting the damages arising from the
protest of foreign bills of exchange;"
which passed in the affirmatnve by
a vote of nine states against two--Connecticut,
New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North Caroli,_a, South Caroh,_a, and
Georgia, voting in the affirmative, and New Hampshire and Ma.-.-achuselts
in the negative.
On the 1st of September following, Mr. ILmled_e, of
South Carolina, (from the committee,)
reported and recommez:d_d the
insertion of the following words, viz. : " to establish uniform laws _,, the
subject of bankruptcies ; " which, on the 3d of September, was agreed to
by yeas and nays, every state voting in the affirmative, except Cmmecticnt.
I confess I felt my confidence in the wisdom of this provision of the
Constitution strengthened and confirmed, when I discovered that it had
been introd_'_,ed by John Rutledge, and had received the uneq_dvoccd
sanction of Jal,.os Madison.
In a number of the Federalist, written by
that distinguished statesman, speaking of this particular provision of the
Constitution, he says, "Uniform laws on the subject of bankruptcy trill
prevent so many frauds, that the expediency of it seems not likely to be
called in question."
Sir, we are wiser than our ancestors; that which
they designed to "prevent frauds" we pronounce to be the most fruitful
source of frauds. A proposition which seemed to them so clear that it
was " not likely to be called in question," we have for twenty years rejected
as unworthy even of a trial. It may be, Mr. President, that I am bigoted
in my reverence for the authors of this Constitution ; but I am free to confess that I distrust my own judgment when I find it leading me to discard
their precepts, or to reject their injunctions.
In relation to bankruptcy, it is the federal government only that ever
will enact a wise and judicious system, and no power but Congress can
establish UNnFOaMITY. This is the great d_'sideratum.
This is the true,
the only remedy for the evils which I have pointed ont. The wise man
now at the head of the Supreme Court of the United States (whose character has been drawn w*th a master's hand by the gentleman from Virginia,
in a finished picture that I cannot venture to touch, lest I should impair
its beauty) has given us his opinion on this clause of the Constitution in
terms worthy of consideration :
" The peculiar terms of the lrrant(says Chief Justice Marshall) certainly de_rve
notice. Congressis notauthorizedmerely to psamlaws, the operationof whichshall be
uniform, but to eatabhsh uniform laws on the subject throughoutthe Umted States.
This establisitmeatof um.'f_ty is, perhaps, incompatiblewith state legus|ationon that
partof the subjectto which the acts of Congress may extend."
Now, let it be remembered, that while, on the one hand, the power is
expressly conferred on the federal government of actin_ efficiently on this
subject, the right has been taken away from the states. This the Supreme
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Court _f the United States have decided in the cases of Sturges ant
Crowninshield,
and M'Millan and M'Neill, (4 Wheat. 1'2'2, 209.)
.A
discharge under the bankrupt or insolvent law of a state is, ill these cases,
declared to be invalid, in consequence of the constitutional prohl',itiou on
the states of passing any law "impairing the obligation of contracts"
Now, prior to the adoption of the Constitution, the states possessed thzs
right, and, ,n some instances, exercised it to the most unlimited extent
It is a rtght essenual to commercial credtt and prosperity.
It has been
taken from the states, and vested tn us ; and if proper to be exercised at
all, can only be exerted by us. I am aware, sir, th,_t there are cases still
pending before the S,preme Court, in which the question is involved,
whether a state bankrupt law may not be enforced, m such state, on parties
residing there, and contr mtmg in reference to that law. This question
has remained for several years undecided ; but, whatever may be the final
decision, it is obvious that it will not restore to the states the power of
acting on the subject matter in the only way at all adequate to the exigencies of the country.
The application of the lez loci tontractus would be
but a miserable substitute
or a general bankrupt law. And even if it
were possible that the case of Sturges and Crowninshield could be re*
versed, and the power be restored to the states of passing bankrupt laws,
without restriction or limitation, I should consider twenty-four dtfferent
bankrupt laws as infinitely worse than none.
In this bill the committee have framed a system of bankruptcy, which
will, in their opinion, greatly contribute to gtve security to creditors, and
relief to debtors, within the sphere of its operation.
It is believed that
it offers the strongest inducements to debtors for honest deahug; that it
holds out a temptation to insolvent traders to make a timely surrender of
their effects to their creditors; and that, thus, it will have a powerful tendency to prevent over-trading and desperate adventures.
This bill gives
.power to creditors to arre,t the fraudulent career of thetr debtors, filrnishes
a prompt remedy for the recovery of debts, and time aud means for
thorough investigations ; it prevents all unjust preferences, and secures an
impartial distribution of insolvent estates: it puls citizens of different
states on an equal footing, and gives a certain, a just rule for commercial
contracts; it puts our own citize.s
on a fi)oting with fi_reign_rs; and,
lastly, it wdl restore to society, to honor, and usefulness, a mass of industry and talent which, under the present system, is irretrievably lost-thus " payin_ a just tribute to the rights of humanity, by depriving the
creditor of the power he now has over the whole life of his debtor."
January 24, 18'27.
Mr. WOODBUR'Y.
The gentleman on his right (Mr. Berrien) had
said th'_t Congress might legislate without limitation as to the obiects or
manner of a b_nkrupt system, because no limitation as to them had been
expressed in the Constitntion.
But the limitation existed in the subject
matter of the grlnt.
The grar,t was not to legislate on the subject of
contracts generally, of descents, of suits at law, but on the subject of bankruptcy.
To b3nkrnpteies, and to bankruptcies alone, then, was the power
confined.
And the word bankrvptcie¢, as used in the Constitution, was
never, in his apprehension, intended to extend beyond embarrassments and
failures among mercantile men.
"Phe bankrupt sy_em h_d been limited essentially to persons more or
'ess engaged in trade.
The word itself, as remarked last year by the gen
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tleman from South Carolina, had been derived from the circumstance that
the person coming within its operation had his bench ruptured or broken
up. The bench of whom ? Not of the farmer--not
of the mechanic
Jbut the bench of the money-dealer, and the bench, or counter, of the
merchant.
Grant that some per_ns, not stiictly traders, may, at times,
have been included in the provisions of some laws on the subject of bankruptcies; yet thls was where the power of legislation was unlimited-where all legislation, as to all creditors and debtors, was invested in one
body. It has but seldom occurred any where, and existed nowhere at
the time of this grant of power to Congress.
That laws on the subject of bankruptcies were then deemed commercial
only, is further manifest from the fact that when, late in the session of the
Convention which framed the Constitution, this clause was introduced, it
was coupled with a clause regulating the rate of damages, &c., on hills of
exchauge.
It was well known to our fathers, that, in tlnrteen distinct
soverelgnties, the laws as to debtors and creditors were, and must always
be, in many respects, very various, to meet their different usagos, pursuits,
prejudices, and educations ; but that the merchants, throughout the confederacy, must carry on their business in other and remote states from those
where they resided ; and hence, as to their debts, their failures, and their
adjustment of their affairs, it might be highly convenient and salutary to
have similar rules and .laws. In a Constitution. therefore, created, in a
great degree, throughout, to benefit commerce, it was natural to confer
power to make uniformity, or uniform laws, on a commercial subject.
It was impossible that Congress could, constitutionally,
hri.g farmers
and mechanics, by their individual consent, within the provisions of this
act, where they would not be compelled to come without consent.
It was
no question between Congress and those individuals; it was solely a question between the general government and the individual states. He was
opposed to this feature of the act ; because to p ,as it would be to bring
subjects and citizens within the scope of the general government, never
contemplated by our fathers.
The question lay in a very narrow compass.
It was, whether Congress
had been clothed with power to pass laws regulating the insolvencies of
persons not traders, and making their operation upon such persons dependent on their consent.
The solution ofthis question rested mainly on
the meaning of the word bankruptcies, as used in the grant of power on
this subject, by the states, to the general government, in the 8th section
of the l st article of the Constitution.
It thus became a momentous question of state rights, and hence deserved most deliberate consideration
Amendment

to the

Constitution.
SZ_ATE. MarcA, 18°_.

Mr. DICKEKSON.
If, by our Constitution, the President of the
United States was elected to hold his office during good behavior, our
government would he, by whatever name it might be called, an elective
mmzarchy, limited m its powers, but with sufficient inherent energy to
break down, in time, any barriers that a written cAmstitution could present
against the encroachment of arbitrary power. If, under our Constitution,
we adopt the practice of electing our Presidents from period to pefioO
until the infirmities of age admonish them to retire, our system will soon
b(come that of an elective monarchy.
That the want of the llmitatio_
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now proposed has not been practically felt, must be attributed, not to any
correr.tive principJe
in our Constitution,
nor to any rigid adherence to the
jealol,s maxims of democracy
on the part of the people, hut to the motives
of action
which have governed our chief magistrates.
As yet, there has
been nothing to excite alarm upon tl.is subject.
The limitdtion
proposed has not yet been wanted, and probably will
not be for many years to come ; but it is the dictate of prudence to provide for the danger while it is yet remote.
.Although this question excites but little feeling at present, it once oreated more agitation than any other subject that came before them, as _iU
appear by a few extracts from the Journal of that Convention :On the Ist of June, 17v_7,in the Federal Convention, Mr. Randolph introduced a
resoluUon, that the national executive should not be ehg,bie a second time, (p. 191 ;)
and the next day it was agreed to, e,ght states being for the resolution, one against it,
and one d,vided. (p. 191.) Seven years was the term then in contemplation.
On the tSth of June, Mr. Patterson submitted a proposition, that the United States
nt Congress be authorized to elect a federal executive for -years, to be ineligible
a second tune. (p 2Oe;.) The term in contemplation then was also seven y_ars.
On the ]_th of June, Colonel Hamilton submitted resolutions, that the Pres,dent and
Senate should be elected to serve during good behavior ; that is, for life, with powers
nearly as extensive as those of the K]'ng and House of Lords of Great Britain.
(p."212._
ColonelHamiltonwas one of thegreatest
men inthiscountry,and,withoutdoubt,
beheved that his plan was well calculated to promote the happiness and prosperity of
tile Union. Many of our distil g'uished citizens thought with him then, who afterwards changed their opinions, or wimessmg the success of our present system.
On tim l_Jth of June, the resolu*.ions of Mr. Randolph I as altered a_td agreed to in
the committee of the whole, were Jubmitted, of which the 9th resolution was, "that
nat,onal executive be insUtuted, to consist of a single person, to be chosen by the
national legislature, for the term of seven years, to be inehgilde a second time." (pp. 75,
214 ) July 17th, it was moved to strike out the words "to be ineligible a second
t,me," which passed in the affirmative,--yeas,
Massachusetts, Connecticut, New
Jersey, Pennsylvama, Maryland, and Georgia; nays, Delaware, Vzrginia, North
Carehna, and South Carolina. (p. '215.) On th,s occasion, Massachusetts, Maryland,
and Georgia, changed their votes, whmh were first in favor of the limitation. "Pennsylvania, which was d_vided before, now voted against the lhnitation.
Delaware_
V*rgmia, North Carolina, and South Carolina, maintained their ground. New Jersey
did not vote on the first question.
It was moved to strike out "seven years," and insert"good behavior;" which
pa_sed in the negative --yeas, 4 ; nays, 6. It would seem that four states, at this
time, preferred an_executive for life.
A motion was made to reconsider, and passed in the affirmative.
On the 19th July, a motion was made to restore the words "to be ineligible a second
t,me " It passed in the negative. (p. 24'7)
July '25th, _t was moved that no person should be capable of holding the office of
President more than six yos.rs in any twelve ;whieh passed in the negative --yeas, 5 )
nays, 6.
The next day, it was moved to amend the resolution, so as to read," for the term
of seven years, to be ineligible a second time." It passed in the affirmative, --veu,
New Hampshire, New Jersey, Maryland, Virginia, lilorth Carolina, South Carolina ;
nays, Connecticut and Delaware. (p. 243 )
The same day, it was reported to the Convention as one of the resolutions agreed to
This resolution, together with those offered by Mr. Pinckney, and those offered by
Mr Patterson, were referred to a committee, who, on the 6th of August, reported a
draft of a constitution, the 1st section of the 10th article of which was, "The Preal.
dent shall be elected by the legislature.
He shall hold his office during seven years,
but shall "or be elected a second t,me." (p. 25,5.)
The friends of this limitation now considered the question at rest ; but they were
deceived : it was too important in the eyes of the friends to an executive for lit'e to be
given up yet.
On the 24th August, a motion was made to postpone the consideration of the two
last clauses of the 1st section of article 10, to wit, the term of years and the limitation.
It pused in the negative.
It was moved to refer them to a committee of a member
from ea:h state. It pussed in the negative.
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Augtmt 31, it was agreed to refer such parts of the plan of a eonstltution as had
been postponed, and such reports as had been acted on, to a.committee of one member
from each state. (p. 307.)
On the 4th of September, Mr. Brearly reported eertaln alterations, &c, the fourth
of which was, "The L_resJdent shall hold h_s office for four years."
In thin the limitation was omitted. (p. $12.)
On the 5th of September, it was moved to postpone the report, and take up the
following : "The President shall be elected by joint ballot of the legislature. He
shall hold h_s office during coven years, hut shallnot be elected a secondtime."
This
was dee_ded in the negative_ and seems to have been the last effort in the Conventton
in favor of hmitatmn.
On the ratificat,on of the Constitution, several states proposed amendments.
Virgmia proposed that no person should be capable of being President more than
eight years in sixteen ; North Carolina, the same.
x_qewYork proposed, that no person should be elected President a third time
exactly _'hat m now proposed.
Although the principle of hereditary succession has gained no force in our presidentlal elect_ons, the principle of a d,fferent succession has already become almost
irresmtible. It is, that the President shall designate his successor, by placing him in
the most important office in hm graft,and clothing hml with such a degree of patronage
and po_ver, as to make him an overmatch tbr any competztor in the walks of private
life, whatever may be his merits or his servzees. 3.'he Federal Convention could n-t
have foreseen the operation of th_s principle as we now see it, or they would have
adopted some rule analogous to that most important prowsJon of the Roman law, that
no one could be a can&date for the consulshrp, unless he presented Inmself in a private
station. As no President has yet discovered a disposition to hold the office more /hsn
eight years, it may" be considered by some as hawng grown into a law, that no one
shall hold the ottice for a longer period.
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Mr. WEBSTER.
There
remains
to be perfi)rmed
by t_r the most
grave and important
duty, which I feel to be devolved on me by this occasion.
It is to state, and to defend,
what I conceBve to be the true
principles
of the Constitution
under which we are here assembled.
I under_tand
the honorable
gentleman
from South
CaroJina
[Mr.
Hayne]
to maintain
that it is a right of the state legislatures
to inter°
fore, whenever,
in their judgment,
this government
transcends
its constitutional
linHts, a_Jd to arrest the operations
of its laws.
I understand
him t,_ maintain
this right, as a right existing
under the
Constitution
; not as a right to overthrow
it, on the ground of extreme
necessity,
such as would justify _iolent revolution.
Iunderstand
him to maintain
an authority,
on the part nf the states,
thus to interfere,
for the purpose of correcting
the exercise of po_er
by
the general
government,
of checking
it, and or compelling
it to conform
to their opinion of the extent of its powers.
_? understand
him to maintain
that the ultimate
power of judging
of
the constitutional
extent of its own authority
is n,,t lodged exclusively
in
the general
government,
or any branch of it ; but that, on the contrary,
the states may lawfully
decide for themselves,
and each state for itself,
whether,
in a given case, the act of the general
government
transcends
its power.
X _mderstand
him to insist that, if the exigency
or the case, in the opinion of any state government,
require it, such state government
may, by its
own sovereign
authority, annul an act of the general
government,
which
it deems plainly and palpably unconstitutional.
7"his is the sum of what I understand
from him to be the South Carolina doctrine,

and the doctrine

which

he maiqtains.

I propose

to consider
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it, and to compare it with the Constitution.
Allow me to say, as a pre
liminary remark, that I call this the South Carolina doctrine only because
the gentleman himself has so denominated it. I do not feel at liberty to
say that South Carolina, as a state, has ever advanced these sentiments.
I hope she has not, and never may. That a great majority of her people
are opposed to the tariff laws is doubtless true. That a majority, somewhat tess than that just mentioned, conscientiously believe those laws unconstitutional, may probably also be true. But that any majority holds to
the right of direct state interfere,ca, at state discretion, n the right of
nullifying acts of Congress by acts of state legislation, m is more than I
know, and what I shall be slow to believe.
That tbele are individuals, besides the honorable gentleman, who do
maintain these opinions, is quite certain.
I recollect the recent expression of a sentiment which circumstances attending its utterance and publieation justify us in supposing was not unpremeditated--"
The sovereignty of the state-- never to be controlled, construed, or decided on,
but by her own feelings of honorable jusuce."
[Mr. tIAYNE here rose, and said that, for the purposeof being clearly understood,
he would state that his proposition was in the wordsof the Wrginia resolution,as
follows : " That th,s Assembly doth explicitly and peremptorilydeclare,that it views
the powersof the federal govermnent,as resulting from the compact to which the
states are parties, as hmited by the plain sense andintention of the instrument conatltuting that compact; as no furthervalid than they are authorized by the grants
enumerated in that compact; and that, in case of a deliberate,palpable,and dangerous exercise of other powers,not granted by the said compact, the states who are
parties thereto have the right, and are in duty bound,to interpose, for arrestmg the
progressof the evil, and for maintaining, within their respective limits, the authorities, r_ghts,and liberties,appertaining to them."]
Mr. WEBSTER. resumed : I am quite aware of the existence of, the
resolution which the gentleman read, and has now repeated, and that, he
relies on it as his authority.
I know the source, too, from which it is
understood to have proceeded.
I need not say that I have much resl_ct
for the constitutional opinions of Mr. Madison ; they would weigh greatJy/
with me, always. But, before the authority of his opinion be vouched for.
the gentleman's proposition, it will be proper to consider what is the fair
interpretation of that resolution, to which Mr. Madison is understood to
have given his sanction. As the gentleman construes it, it is an authority
fiJr him. Possibly he may not have adopted the right construction.
That
resolution deelares that, in the ease of the dangerous exercise of powers
not granted by the general government, the states may interpose to arrest
the progress of the evil. But how interposeT, and what does this declaration purport ? Does it mean no more than that there may be extreme
cases, in which the people, in any mode of assembling, may resist usurpation, and relieve themselves from a tyrannical government ? No one will
deny this. Such resistance is not only acknowledged to be just in AmerIca, but in England, also. I_laekstone admits as muck, ia the theory, and
practice, too, of the English constitution.
We, sir, who oppose the Carolina doctrine, do not deny that the people may, if they choose; throw off any
government, when it becomes oppressive and intolerable, and erect a bet.
ter in its stead. We all know that civil institutions a_e established for the
.public benefit, and that when they cease to answer the.ends of their ex,stance, they may be changed.
But I do not understand' the doctrine now
contended for to be that which, for the sake of distinctness, we may call
the right of revolution.
I nnderstand the gentleman to maintain that,
without revolutioo, withnut civil commotion, without rebellion, a remedy
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for supposed abuse and transgression of the powers of the general Rov&rnment lies in a direct appeal to the interference of the state government.
,rMr. Hayne here rose. He did not contend, he s,_id, for the mere right
of revolution, but for the right of constitutional resistance.
What he
maintained wa_, that, in case of plain, palpable violation of the Conmitu.
tioo, by the general government, a state may interpose ; and that this interl_mition is constitutional._
Mr. Webster resumed: 8o, sir, I understood the gentleman, and am happy to find that I did not misunderstand
him. What he contends for is, that it is constitutional to interrupt the
administration of the Constitution itself, in the hands of those who are
chosen and sworn to administer it, by the direct interference, in form of
law, of the states, in virtue of their sovereign capacity.
'/'he inherent
right in the people to reform their govert_ment, I do not deny ; and they
have another right, and that is, to resist unconstitutional laws, without
overturning the government.
It is no doctrine of mine, that unconstitutional laws bind the people. The great question is, Whose prerogative
is it to decide on the constitutionality or unconstitutionality of the laws
On that the main debate hinges.
The proposition, that, in case of a
supposed violation of the Constitution by Congress, the states have a
constitutional right to interfere, and annul the la v of Congress, is the
proposition of the gentleman.
I do not _lmit it. If the gentleman" had
it_tended no more than to assert the right of revc!ution, for justifiable
cause, he would have said only what all agree to. But I cannot conce_ve that there can be a middle course between submission to the laws,
when regularly pronounced constitutional, on the one hand, and open resistance, which is revolution, or rebellion, on the other. I say, the right
of a state to annul a law of Congress cannot be maintained but on the
ground of the ul_alienable right of man to resist oppression ; that is to
say, upon the ground of revolution. I admit that there is an ultimate
violent remedy, above the Constitution, and in defiance of the Constitution, which may be resorted to, when s revolution is to be justified. But
I do not admit that, under the Constitution, and in conformity with it_
there is any mode in which a state government, as a member of the Union,
can interfere and stop the progress of the general government, by fi_rce
of her own laws, under any circumstances whatever.
This leads us to inqnire into the origin of this government, and the
source of its power. Whose agent is it _ Is it the creature of the state
legislatures, or the creature of the people ? If the government of the
United States be the agent of the state governments, then they may control it, provided they can agree in the manner of controlling it ; if it be
the agent of the people, then the people alone can control it, restrain it,
modify, or reform it. It is observable enough, that the doctrine for which
the honorable gentleman contends leads him to the necessity of maintaining, not only that this general government is the creature of the states, but
that it is the creature of each of the states severally; so that each may
assert the power, for itself, of determining whether it acts within the limits
of its authority.
It is the servant of four-and-twenty masters, of different
wills and different purposes, and yet boul_d to obey all. This absurdity
(for it seems no less) arises from a misconception as to the origin of this
government, and its true charncter.
It is, sir, the people's Constitution,
the people's government _ made for the people, made by the people, and
answerable to the people.
The people of the United States have declared
that this Constitution shaJl be the supreme law. We must eitl_r admit
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the proposition, or dispute their authority
The states are, unquestiot_ably, sovereign, so far as their sovereignty is not affected by this supreme
law. But the state legislatures, as political bodies, however sovereign, are
yet not sovereign over the people.
So far as the people have given power
to the general government, so far the grants are unquestionably good, and
the government holds of the people, and not of the state governments.
We are all agents of the same supreme power, the people.
The gen.eral
government and the state governments derive their authority from the
same source.
Neither can, in relation to the other, be called primary,
though one is definite and restricted, and the other general aKJdressdnary.
The national government possesses thee powers which it can be sh_wn
the people have conferred on it, and no more. All the rest belongs to the
state governments or to the people themselves.
So far as the people have
restrained state sovereignty, by the expression of their will, in the Constitution of the United States, so far, it must be admitted, state sovereignty
is effectually controlled.
I do not contend that it is, or ought to be, controlled further. Tile sentiment to which I have referred pr_pounds that
state sovereignty is only to be controlled by its own " feeling of justice ; "
that is to say, it is act to be controlled at all ; for one who is to follow his
own feelings is under no legal control.
Now, however men may think this
ought to be, the fact is, that the people of the United States have chosen
to impose control on state sovereignties.
There are those, doubtless, who
wish they had been left without restraint ; but the Constitution has ordered
the matter differently.
To make war, for instance, is an exercise of sovereignty ; but the Constitutisn declares that no state shall make war. To
cffin money is another exercise of sovereign power; but no state is at
liberty to coin money.
Again, the Constitution says that no sovereign
state shall be so sovereign as to make a treaty.
These prohibitions, it
must be confessed, are a control on the state sovereignty of South Carolina,
as well as of the other states, which does not arise " from her own feelings
of hol_orahle justice." .Such an opinion, therefore, is in defiance of the
plainest provisions of the Constitution.
There are other proceedin2s of public bodies, which have already been
alluded to, and to which I refer again, for the purpose of ascertaining
more fully what is the len2"th and breadth of that doctrine, denominated
the Carolina doctrine, which the honorable member has now stood up on
this floor to maintain.
In one of them I find it resolved, that " the tariff
of IS?.q, and every other tariff designed to promote one branch of industry at the expense of others, is contrary to the meaning and intention of
the federal compact, and such a dangerous, palpable, and deliberate usurpati_m of power, by a determined majority, wielding the general governmeat beyond the limits of its delegated powers, as calls upon the states
which compose the suffering minority, in their sovereign capacity, to exerc;se the powers which, as sovereigns, nece_arily devolve upon them, when
their compact is violated."
Observe, sir, that this resolution holds the tariff of 18'_, and every
other tariff designed to promote one branch of industry at the expense of
another, to be such a dangerous, palpable, and deliberate usurpation of
power, as calls upon the states, in their sovereign capacity, to interfere by
their own authority.
This denunciation, Mr. President, you will please
to observe, includes our old tariff of 1816, as well as all others ; because
that was established to promote the interest of the mannfacturers of cotto,%to the manifest and admitted injury of the Calcutta cotton trade.

O_ |

8tare Rights.

m W_SSTEL

[Janua_,

Observe, again, that all the qualifications are here rehearsed and charged
upon the tariff, which are necessary to bring the case within the gentleman's proposition. The tariffis a usurpation ; it is a dangerous usurpation ;
it is a palpable usurpation; it is a deliberate usurpation.
It is such a
usurpation, therefore, as calls upon the states to exercise their right of
interference.
Here is a case, then, within the gentleman's principles, and
all _als qualifications of his principles.
It is a case for action. The Constitution is plainly, dangerously, palpably, and deliberately violated; and
the states must interpose their own authority to arrest the law. Let us
suppose the state of South Carolina to express this same opinion, by the voice
of her legislature.
That would be _ery imposing.
But what then _. Is
the voice of one state conclusive ? It so happens, at the very moment
when South Carolina resolves that the tariff laws are unconstitutional,
Pennsylvania and Kentucky resolve exactly the reverse. They hold those
laws to be both highly proper and strictly constitutional.
And now, sir,
how does the honorable member propose to deal with this case ? How
does he relieve us from this dit_culty, upon any principle of his _. His
construction gets us into it ; how does he propose to get us out ?
Ill Carolina, the tariff is a palpable, deliberate usurpation; Carolina,
therefore, may nullify it, and refuse to pay the duties. In Pennsylvania,
it is both clearly constitutional and highly expedient ; and there the duties
are to be paid. And vet we live under a government of uniform laws,
and under a Constitution, too, which contains an express provision, as it
happens, that all duties shall be equal in all the states!
Does not this
approach absurdity
If there be no power to settle such questions, independent of either of
the states, is not the whole Union a rope of sand _ Are we not thrown
again, precisely, upon the old Confederation 7
It is too plain to be argued. Four-and-twenty interpreters of constitutional law, each with a power to decide for itself, and none with authority
to bind any body else, and this constitutional lacy the-only bond of their
union!
What is such a state of things but a mere connection during
pleasure, or, to use the phraseology of the times, during feeling ? _ and
that feeling, too, not the feeling of the people, who established the Constitution, but the feeling of the state governments.
In another of the South Carolina addresses, having premised that the
crisis requires " all the concentrated energy of passion," an attitude of
open resistance to the laws of the Union is advised. Open resistance to
the laws, then, is the constitutional remedy, the conservative power of the
state, which the South Carolina doctrine teaches for the redress of political
evils, real or imaginary.
And its authors further say, that, appealing with
confidence to the Constitution itself to justify their opinions, they cannot
collsent to try their accuracy by the courts of justice.
In one sense,
indeed, sir, this is assuming an attitude of open resistance in favor of hberty. But what sort of liberty ? The liberty of establishing their own
opinions, in defiance of the opinions of all others; the liberty of judging
and of deciding exclusively themselves, in a matter in which others have
as much right to judge and decide as they; the liberty of placing their
own opinions above the judgment of all others, above the laws, and above
the Constitution.
This is their liberty, and this is the fair result of the
prolmsition contended for by the honorable gentleman. Or it may be more
properly said, it is identical with it. rather than a result from it.
In the same publication, we tlnd the following: "Previously
to our
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revolution, when the arm of oppression was stretched over New England.
where did our northern brethren meet with a braver sympathy than that
which sprang from the bosoms of Carolinians_ We had no extortion, no
oppression, no collision with the king's ministers, no navigation interests,
springing up in envious rivalry of England."
This seems extraordinary language.
South Carolina no collision witb
the king's ministers in 1775 ! No extortion!
No oppression ! But, s!r,
it is most significant language.
Does any man doubt the purpose for
which it was penned ? Can any one fail to see that it was designed to
raise in the reader's mind the question, whether, at this time,-- that is tq
say, in 18P._,--South Carolina has any collision with the king's ministers,
any oppression, or extortion, to fear from Englaltd_--wbether,
in short,
England is not as naturally the friend of South Carolina, as New England,
with her navigation interests springing up in envious rivalry of England._
Is it not strange, sir, that an intelligent man in South Carolina, in I ._"28,
should thus labor to prove, that, in 1775, there was no hostility, no cause
of war, between South Carolina and England ? m that she had no occasion,
in reference to her own i_,terest, or from a regard to her own welfare, to
take up arms in the revolutionary contest _ Can any one account for the
expression of such strange sentiments, alJd their circulation through the
state, otherwise than by supposing the object to be. what I have already
intimated, to raise the question, if they had no "collision"
(mark the expression) _kith the ministers of King George III., in 1775, what collision
have they, in 18"28,with the ministers of King George IV. ? What is there
now, in the existing state of thin_s, to separate Carolina from O/d, more,
or rather, than from New England_
Resolutions, sir, have been recently passed by the legislature of South
Carolina.
I need not refer to them ; they go no farther than the honorable gentleman himself has gone; and, I hope, not so far. I content myself, therefore, with debating the matter with him.
And now, sir, what I have first to say on this subject is, that at no time,
and under no circumstances, has New England, or any state in New England, or any respectable body of persons in New England, or any public
man of 'standing in New England, put forth such a doctrine as this Carolina doctrine.
The gentleman has found no case m he can find none m to support his
own opinions by New England authority. New England has studied the
Constitution in other schools, and under other teachers. She looks upon
it with other regards, and deems more highly and reverently both of its
just authority and its utility and excellence.
The history of her legislative proceedings may be traced ; the ephemeral effusions of temporary
bodies, called together by the excitement of the occasion, may be hunted
up; they have been hunted up. The opinions and votes of her public
men, in and out of Confess, may be explored. It will all be vain. The
Carolina doctrine can derive from her neither countenance nor support.
She rejects it now : she always did reject it ; and till she loses her senses,
she always will reject it. The honorable member has referred to expressions on the subject of the embargo law, made in this place by an honorable and venerable gentleman (Mr. Hillhouse) now £tvoring us with his
presence.
He quotes that distinguished senator as saying, that, in his
iudgment, the embargo law was unconstitutional, and that, therefore
m his opinion, the people were not bound to obey it. That, sir, is perfectly constitutional language.
An unconstitutional law is not binding
bvt. then, it does not rest with a resolution, or a law of a state legislature,
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to decide whether an act of Congress be, or be not, constitutional.
An
unconstitutional act of Congress would not bind the pe_ple of this district,
although they have no leg,slature to interfere in tl,eir hehalf; and, on the
other hand, a constitutional law of Congress does bind the citizens of
every state, although all their legislatures should undertake to annul it. by
act or resolution.
The venerable Connecticut ._eaator is a constntutional
lawyer, of sound principles and enlarged knowledge -- a statesman, practised and experieuced, bred sn the company of WashinTon , and holding
just views upon the na ure of our governments.
He beheved the embargo unconstitutional, and so did others.
But what then? Who did he
suppose was to decide that question?
The state legislatures?
Certainly
not. No such sentiment ever escaped his lips. Let us follow up, sir, this
New England opposition to the embargo ia,'s ; let us trace it t,II we dintern the principle which controlled and governed New England, throughout the whole course of that opposition.
We shall then see what mmilarity there is between the New England school of constitutional opinions and
this modern Carolina school.
The gentleman, I think, read a petition
from some single individual, addressed to the legislature of Massachusetts,
asserting the Caroli,m doctrine; that is, the right of state interference
to arrest the laws of the Union.
The fate of that petition shows the
sentiment of the legislature.
It met no favur. The opinions of Massachusetts were otherwise.
They had been expressed in 1798, in answer to
the resolutions of Virginia; and she did ,ot depart from them, nor bend
them to the times.
Misgoverned, wronged, oppressed, as she felt herself
to be, she still held fast her integrity to the Union.
The gentleman may
find in her proceedings much evidence of dissatisfaction with the measures
of the government, and great and deep dislike to the embargo: all this
makes the case so ranch the stronger for her ; for, notwithstanding all this
dissatisfaction and dislike, she claimed no right, still, to sever asunder
the bonds of union.
There was heat, and there was anger, in her political feeling.
Be it so. Her heat or her anger did not, nevertheless, betray
her into infidelity to the government.
The gentleman labors to prove
that she disliked the embargo as much as South Carolina dislikes the
tariff', and expressed her dislike as strongly.
Be it so. But did she propose the Carolina remedy ? Did she threaten to interfere, by statp authority, to annul the laws of the Union ? That is the question fur the gentleman's consideration.
No doubt, sir, a great majority of the people of New England conscientiously believe the embargo law of 1807 unconstitulional;
as conscientiously, certainly, as the people of South Carolina hold that opinion of the
tariff'. They reasoned thus : "Congress has power to regulate commerce ;
but here is a law," they said, " stopping all commerce, and stopping it indefinitely.
The law is perpetual ; that is. it is not limited in point of time,
and must, of course, continue until it shall be repealed by some other law.
It is as perpetual, therefore, as the law against treason or murder.
Now,
is this regulating commerce, or destroying it? Is it guiding, con*rolhng,
giving the rule to commerce, as a subsisting thing, or is it putting an end
to it ll.together ?"
Nothing is more certain, than that a majority in New
England deemed this law a violation of the Constitution.
The very case
required by the gentleman to justify state interference, had then arisen.
Massachusetts believed this law to be "a deliberate, palpable, and dangerous ex_tcise of a power not granted by the Constitution."
Dehberate it
was, for it was long continued; palpable she thought it, as no ,vords m
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the Constitution gave the power, and only a construction, in her nptutuit
most violent, raised it; dangerous it was, since it threatened utter ruin to
her most important interests.
Here, then, was a Carolina case. How
did Massachusetts deal with it ? It was, as she tbought, a plato, manifest,
palpable violation of the Constitution ; and it brought ruin to her doors.
Thousands of families, and hundreds of thousands of individuals, were
beggared by it. While she saw and felt all this, she saw and felt, also,
that, as a me,,sure of national policy, it was perfectly futile ; that the country was no way benefited by that which caused so much mdividudl distress; that it was efficient only for the production of evil, and all th.st evil
inflicted upon ourselves.
In such a case, under such circumstances,
how did Massachusetts demean herself? Ssr, she remonstrated, she memoriahzed, she addressed herself to the general government, not exactly
" with the concentrated energy of passion," but with her own strong
sense, and the energy of sober conviction.
But she did not interpose the
arm of her own power to arrest the law, and break the embargo.
Far
from it. Her principles bound her to two things; and she followed her
principles, lead where they might. First, to s,bmit to every constitutional
law of Congress ; and, secondly, if the constitutional validity of the law
t_e doubted, to refer that question to the decision of the proper tribunals.
the first principle is vain and ineffectual without the second. A majority
of us in New England believed the embargo law unconstitutional;
b,t
the great question was, and always will be, in such cases, who is to decide
this? Who is to judge between the people and the government ? And,
sir, it is quite plain that the Constitution of the United States confers on
the government itself, to be exercised by its appropriate department, and
under its own responsibility to the people, this power of deciding, uhimutely and conclusively, upon the just extent of its own authority.
If
this had not been done, we should not have advanced a si.gle step beyoud
the old Confederation.
Being fully of opinion that the embargo law was .nconstitutional,
the
people of New England were yet equally clear in the opinion--it
was a
matter they did not doubt upon --that the question, after all, must be decided by the judicial tribunals ofthe United States.
Before those tribu.als,
therefore, they brought the question.
Under the provisions of the law,
they had given bonds, to millions in amount, and which _ere alleged to
be forfeited. They suffered the bonds to be sued, and thus raised the
qqestion.
In the old-fashioned way of settling disputes, they went to law.
The case came to hearinf, and solemn ar_ument: and he who espoused
their cause, and stood up for them against the validity of the embargo act,
was none other than that great man of whom the gentleman has made
honorable mention, SAmUeL Dgx'rgn.
He was then, sir, in the ful,ess
of his knowledge, and the maturity of his stren_h.
He had retired from
/on_ and distinguished public service here, to the renewed pursuit of professional duties; carrying with him all that enlargement and expansion,
all the new strength and force, which an acquaintance.with
the more general subjects discussed in the national councils is capable of adding to
professional attainment, in a mind of true greatness and comprehension.
He was a lawyer, and he was also a statesman.
He had studied the C,mstitution, when he filled a public station, that he might defend it ; he had
examined its principles, that he might maintain them.
More than all men,
or at least as much as any man, he was attached to the _eneral _overnment, and to the union of the sta*eq. His feelin_ and opinions all ran ip
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that dir_ct=_,n. A question of constitutional law, too, was, of all subjects,
that one which was best suited to his talents and learning.
Aloof from
technicality, and unfettered by artificial rules, such a question gave opportumty for that deep and clear analysis, that nnghty grasp of priuclple,
which so much distinguished his higher efforts. His very statement was
argument; his inference seemed demonstration.
The earnestness ,,f hts
own conviction wrought conviction in others. One was cnnviuced, and
beheved, and assented, because it was gratifying, delightful to lhink, and
feel, and believe, in unison with an intellect of such evident superiority.
Mr. Dexter, sir, such as I have descrtbed him, argued the New England cause.
He put into his effort his whole heart, as well as all the
powers of his understanding ; for he had avowed, in the mo._t public manner, hm entire concurrence with his neighbors on the point m dispute.
tle argued the cause; it was lost, attd New England submitted.
3'he
estabhshed tribunals pronounced the law constitutional, and New England
acqutesced.
Now, sir, is not this the exact oppostte of the doctrine of the
gentle,nan from South Carolina?
According to him. instead of referring
to the judicial tribunMs, we should have broken up the embargo by la_s
of our own : we should have repealed it, quoad New England ; for we had
a strong, palpable, and oppressive case. Sir, we believed the ember.go
unconsutntional ; but still, that was matter of opinion, and who was to
decLde it ? We thought it a clear case; but, nevertheless, we dtd not
take the law into our own hands, because we d_d not wtsh to bring abo,t
a revolution, nor to break up the Union ; for I maintain that, between sub,ni_s,n_ to the decision of the constttuted tribunals, and revolution or disuntou, there is no middle ground -- there is no ambiguous condition, half
allegiance and half rebellion.
And, sir, how futile, how very futile, it is,
to ad,ntt the right of state intelference, and then attempt to save it from
the character of unlawful reststance, by adding terms of qualification to
the c,Luses and occasions, leaving all these qualifications, like tile case
itself, in the ,h_cretion of the state governments ! It must be a clear case,
mtis said ; a deliberate case, a palpable case, a dangerous case.
But then
the state is still left at liberty to decide fi_r herself wh,_t is clear, what is
del,ber_,te, what is palpable, what is dangerous.
Do adjecnves and epithets avail any thing ? Sir, the human mind is so constituted, that the
merits of both sides of a controversy appear very clear and very palp;_ble
to those who respectively espouse them; and both sides usually _row
clearer as the controversy advances.
South Carohna sees unconst,tutionality in the _artff; she sees oppression there, also ; and she sees danger.
Pennsylvania, with a vision not less sharp, looks at the same tariff, and
sees n. such thing in it ; she sees it all constitutional, all useful, all safe.
The faith of South Carolina is strengthened by oppnsition, and she now
not only sees, but resolves, that the tariff is palpably unconstitutio,Jal,
,,ppressive, and dangerous ; but Pennsylvania, not to be behind her neighbors, and equally willing to strengthen her own faith by a confide_,t
asseveration, resolves, also, and gives to every warm affirmative of South
Carolina a plain, downr,_ht, Pennsylvania negative.
South Carolina, to
show the strength and unity of her opinion, brings her Assembly to a
unanimity, witllin seven voices; Pennsvh'ania, not to be outdone _n this
respect more than others, reduces her dissentient ti'action to a sinzle vote.
Now, sir, again I ask the gentleman, what is to be done?
Are these
states both right ? Is he bound to consider them both right?
If not,
which is in the wrong ? or, rather, which has the best right to decide
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And if he, and if I, are not to know what the Constitution means, and
what it is, till those two state legislatures, and the twenty-two others, shall
agree in its construction, what have we sworn to, when we have sworn to
maintain it T I was forcibly struck with one reflection, as the gentleman
(Mr. Hayne) went on in his speech.
He quoted Mr. Madison's resolutions
to prove that a state may interfere, in a case of deliberate, palpable, and
dangerous exercise of a power not granted. The honorable gentleman
supposes the tariff law to be such an exercise of power ; and that, consequently, a case has arisen in which the state may, if they see fit, interfere
by its own law. Now, it so happens, nevertheless, that Mr. Madison himself deems this same tariff"law quite constitutional.
Instead of a clear
and palpable violation, it is, in, his judgment, no violation at all. So that,
while they use his authority for a hypothetical case, they reject it in the
very case before them. All this, sir, shows the inherent--futilitymI
had almost used a stronger word --of conceding this power of interference
to the states, and then attempting to secure it from abuse by imposing
qualifications, of which the states themselves are to judge. One of two
thin_ is true--either
the laws or the Union are beyond tile di.*cretion,
and beyond the control, of the states; or else we have no constitution of
general government, and are thrust back again to the days of the confederacy.
Let me here say, sir, that if the gentleman's doctrine had been received
and acted upon in New England, in the times of the embargo and nonintercourse, we shnuld probably now not have been here. The government would, very likely, have gone to pieces, and crumbled into dust.
No stronger case can ever arise than existed under those laws ; no states
can ever entertain a clearer conviction than the New England States then
entertained; and if they had been under the influence of that heresy of
opinion, as I must call it, which the honorable member espouses, this
Union would, in all probability, have been scattered to the four winds. I
ask the gentleman, therefore, to apply his principles to that case. I ask
him to come _>rth and declare, whether, in his opinion, the New England
States would have been justified in interfering to break up the embargo
system, under the conscientious opinions which they held upon it. Had
they a right to annul that law_ Does he admit, or deny?
If that which
is thought palpably unconstitutional in South Carolina justifies that state
in arresting the progress of the law, tell me, whether that which was
thought palpably unconstitutional, also, in Massachusetts, would have justified her in doing the same thsng ? Sir, I deny the whole doctrine.
It has
not a foot of ground in the Constitution to stand on. No public man of
reputation ever advanced it in Massachusetts, in the warmest times, or
could maintain himself upon it there at any time.
I wish now, sir, to make a remark upon the Virginia resolutions of 179S.
I cannot undertake to say how these resolutions were understood by those
who p_ssed them. Their language is not a little indefinite. In the case
of the exercise, by Congress, of a dangerous power, not granted to them,
the resolutions assert the right, on the part of the state, to interfere and
arrest the progress of the evil. This is susceptible of more than one in,erpretation.
It may mean no more than that the states may interfere by
complaint and remonstrance ; or by proposing to the people an alteration
,_f the Federal Constitution.
This would be all quite unobjectionable; ot
it may be, that no more is meant than to assert the general right of revo
iution, as against all governments, in cases o£ intolerable oppression
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This nu one doubts; and this, in my opinion, is all that he who framed
lhe resolutions could have meant by it ; for I shall not readily believe, tl,at
._e was ever of opinion that a state, under the Constitution, and in conformity with it, could, upon the ground of her owu opinion of its unconstitutionality, however clear and palpable she might think the case, annul a
law of Congress, so far as it should operate oil herself, by her own legislative power.
I must now beg to ask, sir, whence is this supposed right of tile states
derived .t--where do riley find the power to interfere with the laws of the
Union_/ Sir, the opinion which the honorable gentleman maintain- I- a
notion founded in a total misapprehensioH, in my judgl,ent, of the origin
of this government, and of the foundation on which It stauds.
1 h_ld it
to be a popular government, erected by the people ; those who admiui,ter
it responsible to the people; and itself capable of being ameuded and mcntified, just as the people may choose it should he. It is as p.pular, ju-t ;_s
truly emanating from the people, as the state governments.
It Is created
for one purpose, the state governments for another.
It has its own pouers, they have theirs.
There is no more authority with them to arrest the
operation of a law of Congress, than with Congress to arrest the operation
of their laws. We are here to administer a Constitution eman,lting immediately from the people, and trusted by them to our admmistratloq.
It
is not tile creature of the state governments.
It i_ of no mom_.nl to the
argument that certain acts of the state legislatures are necessary to fill our
seats in this body. That is not one of their original state p_wers, a part
of the sovereignty of the state.
It is a duty which the pe,_ple, by the
Constitution itself, have imposed on the _tate legislatures, and which they
might have left to be performed elsewhere, if they had seen fit. So they
have left the choice of President with electors ; but all this does not affect
the proposition, that this whole government--President,
Senate. and
House _f Representatives-is a popular government.
It leaves it st,ll all
its popular character.
The governor of a state (in some of the states) is
chosen, not directly by the people, but by those who are chosen by the
people, for the purpose of performing, among other dulies, that of electing
a governor.
Is the government of a state, on that account, not a popular
government?
This government, sir, is the independent offspring of the
popular will. It is not the creature of state legislatures; nay, more, if the
whole truth must be told, the pec_ple brought it into exi.qence, estabhshed
it, and have hitherto supported it, for the very purpose, amorJ_st others,
of imposing certain salutary restraints on state sovereignties.
The
states cannot now make war; they cannot contract alliances; they cannot
make, each for itself, separate regulations of e.ommeree ; they cannot lay
imposts; they cannot coin money.
If this Constitution, sir, be the creature of state legislatures, it must be admitted that it has obtained a strange
control over the volition of its creators.
The people, then, sir, erected this government.
They gave it a Constitution, and.in that Constitution they have enumerated the poxsers which
they bestow on it.
They have made it a limited government.
They
have defined its authority.
They have restrained it to the exercise of
such nowers as are granted ; and all others, they declare, are reserved to
the states or the people.
But, sir, they have not stopped here.
If they
had, they would have accomplished but half their work.
No definition
can be so clear as to avoid possibility of doubt ; no limitation _o precise
as to exclude all uncertainty.
Who, then, shall construe thi.- grant of the

people ? Who shall interpret
their will, where it may be supposed
they
have left it doubtful7
Wtth whom do they repose this ultimate right of
deciding on the powers of the government?.
SLr, they have settled all this
in the fullest manner.
They have left it, with the government
itself, in
its appropriate
branches.
Sir, the very chief end, the main design for
which the whole Constitution
was framed aud adopted, was to establ,sh a
government
that should not be obliged to act through state agency, depend
on state opinion
and state discretion.
But who shall decide on the question of interference?
To whom lies
the last appeal ? This, sir, the Constitution
itself decides, also, by declaring, " that the judici'_l power sh_ll extend to all case_ arism_ under the
Constitution
and laws of the United States."
These two provr_hms, sir,
cover the whole ground.
They are, in truth, the keystone of the arch.
With these, it Js a constitution;
without them, it is a confederacy.
In
pursuance
of these clear and express prowsions,
Congress
estabh.-l_ed, at
its very first session, in the judicial act, a mode for carrying them into furl
effect, and for bringing all questions
of cemstitutional
po_er to the final
decision of the Supreme Court.
It then, sir, became a government,
h
then had the means of self.protection
; and, but for this, it would m all
prohahdity
have been now among things which are past.
Having constituted the government,
and declared its powers, the people have filrther
said, that, since somebody
must decide on the extent of these po_*ers,
the goverumeut
shall itself decide--subject,
always, like other popular
govermnents,
to its responsibility
to the people.
And now, sir, ] repe,tt,
how is it that a state legislature
acquires any power to interfere?
Wh_),
or what, gives them the right to say to the people, " We, who are y.ur
agents and servants for one purpose,
will undertake
to decide that your
other a_ents and servants,
appointed by you for another purpose,
have
transcended
the authority you gave them?."
'['he reply would be, I think,
not impertinent--"
Who made you a judge over another's servants?.
To
their own masters they stand or fall."
Sir, I deny this power of state legislatures
altogether.
It cannot stand
the test of examination.
Gentlemen
may say, that, in an extreme case, a
state government
might protect the people from intolerable
oppression.
Sir, in such a case, the people might protect themselves,
without the aid
of the state governments.
Such a case warrants revolution.
It must
make, when it comes, a law for itself.
A nullifying act of a state leg,slature cannot alter the case, nor make resistance
any more lawful,
ltt
maintaining
these sentiments,
sir. I am but asserting the rights of the people.
I .,tate what they have declared,
and insist on their right to declare
it.
They have chosen to repose this power in the general government,
and I think it my duty to support it, like other constitutional
powers.
For myself, sir, I do not admit the jurisdiction
of South Carolina, or
any other state, to prescribe
my constitutional
duty, or to settle, between
-ne and the people, the validity of laws of Congress for which I have voted.
( decline
her umpirage.
I have not sworn to support the Constitution
lccordingto
her construction
of its clauses.
I have not stipulated, by my
oath of office, or otherwise,
to come under any responsibility,
except to
the people, and those whom they have appointed to pass upon the question,
whether laws, supported
by my votes, conform to the Constitution
of the
country.
And, sir, ifwe look to the general nature ofthe case, could any
thing have been more preposterous
than to make a government
for the
whole Union, and yet leave its powers subject, not to one interpretation
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but to tlnrteen, or twenty-four, interpretations?
Instead of one tribunal,
established by all, responsLble to all, with power to decide for all,--_hall
constitutional questions be left to four-and-twenty popular bodies, each at
liberty to decide for itself, and none bound to respect the decisions of
others; and each at liberty, too, to give a new construction on _ver) new
election of its own members't
Would any thing, with such a pri.eaple in
it, or rather with such a destitution of all principle, be fit to be called
a government ? No, sir, it should not be denominated a constitution.
It
should be called, rather, a collection of topics for everlasting controversy
mbeads of debate for a disputatious people.
It would not be a governmeat.
It would not be adequate to any practical good, nor fit lbr any
country to live under. To avoid all possibility of being mlsundersto_)d,
allow me to repeat again, in the fullest manner, that I claim no powers for
the government by forced or unfair construction.
I admit that It is a government of strictly limited powers,-- of enumerated, specified, and particularized powers, m and that whatsoever is not granted is withheld.
But
notwithstanding all this, and however the grant of powers may be expressed,
its hmJts and extent may yet, in some cases, adxmt of doubt; and the
general government would be good for nothing--it
would be incapable
of long existing--if
some mode had not been provided, in which these
doubts, as they should arise, might be peaceably, but authoritetively,
solved.
Let it be remembered that the Constitution of the United States is not
unalterable.
It is to continue in its present form no longer than the
people, who established it, shall choose to continue it. If they shall beeome convinced that they have made an injudicious or inexpedient partition and distribution of power between the state governments and the
general government, they can alter that distribution at will.
If any thing be found in the national Constitution, either by original
provisions, or subsequent interpretation, which ought not to be in it, the
people know how to get rid of it. If any construction be established, unacceptable to them, so as to become practically a part of the Constitution,
they will amend it at their own sovereign pleasure.
But while the people
choose to maintain it as it is--while
they are satisfied with it, and refuse
to change it--who
has given, or who can give, to the state legislatures
a right to alter it, either by interference,
construction,
or otherwise ?
Gentlemen do not seem to recollect that the people have any power to do
any thing for themselves : they imagine there is no safety fi_r them, any
longer than they are under the close guardianship of the stale legislatures.
Sir, the people have not trusted their safety, in regard to the general
Constitution,
to these hands. They have required other security, and
taken other bonds. They have chosen to trust themselves, first, to the
plain words of the instrument, and to such construction as the government _tself, in doubtful eases, should put on its own powers, under their
oaths of office, and subject to their responsibility to them, just as the people of a state trusts their own state governments with a similar power.
Secondly, they have reposed their trust in the efficacy of frequent elec.
tions, and in their own power to remove their own servants and agents,
whenever they see eause.
Thirdly, they have reposed trust in the judieial
power, which, in order that it might be trustworthy, they have made as
respectable, as disinterested, and as independent, as was practicable.
Fourthly, they have seen fit to rely, in ease of neeessity, or high expedl.
eney, on their known and admitted power to alter or amend the Constitu.
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tlon, peaceably and quietly, whenever experienee shall point out defects
or imperfeetmns.
And, finally, the people of the United States have at no
time, in no way, directly or indirectly, authorized any state legmlntures to
construe or interpret their high instrument of government, much less to
interfere, by their own power, to arrest its course and operation.
Mr.

Hayne's

R_ly

to Mr.

Webster,

abridged
by hi_nself
SEr_A'rE,January if'l, 1830.
Mr. HAYNE.
The proposition which I laid down, and from which
the gentleman dmsents, is taken from the Virginia resolutions of '98, and
is in these words--"
that, in ease of a deliberate, palpable, and dangerous exercise, by the federal government, of powers not granted by the
compact, (the Constitution,)
the states who are parties thereto have a
right to interpose, for arre._ting the progress of the evil, and for maintaining, within their respective limits, the authorities, rights, and liberties,
appertaining to them."
The gentleman insists that the states have no
right to decide whether the Constitution
has been violated by acts of
Congress or not; but that the federal government is the exclusive judge
of the extent of its own powers; and that, in case of a violatmn of the
Constitution, however " deliberate, palpable, and dangerous," a state has
no constitutional
redress, except where the matter can be brought before
the Supreme Court, whose decision must be final and conclusive on the
subject.
Having thus distinctly stated the points in dispute between the
gentleman and myself, I proceed to examine them.
And here it will be
necessary t,_ go back to the origin of the federal government.
It cannot
be doubted, and is not denied, that before the Constitution, each state was
an independent sovereignty, possessing all the rights and powers appertaining to independent natmns; nor can it be denied, that, after the Constitution was formed, they remained equally sovereign and independent,
as to all powers not expressly delegated to the federal government.
This
would have been the csse even if no positive provisions to th;_t effect had
been inserted in that instrument.
But to remove all doubt, it is expressly
declared, by the 10th article of the amendment of the Constitution, "that
the powers not delegated to the states, by the Constitution, nor prohibited
by it to the states, are reserved to the states respectively, of to the people."
The true nature of the Federal Constitution, therefore, is (in the language
of Mr. Madison) " a compact to which the states are parties,"-a compact by which each state, acting in its sovereiffn capacity, has entered
into an agreement with the other states, by whmh they have consented
that certain designated powers shall be exercised by the United States, in
the mmuer prescribed in the instrument.
Nothing can be clearer than
that, under such a system, the federal government, exercising strictly delegated powers, can have no right to act beyond the pale of its authority,
and that all such acts are void. A state, on the contrary, retaining all
powers not expressly _iven away, may lawfully act in all eases where she
has n,t voluntarily imposed restrietmns on herself.
Here, then, is a case
of a compact between sovereigns; and the question arises, what is the
,emedy for a clear violation of its express terms by one of the parties ?
And here the plain, obvious dictate of common sense is in strict conform
ity with the understanding of mankind and the practice of nations m all
analo._ous eases _" that, where resort can be had to no common superior
the parties to the compact must themselves be the rightful judges whether
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the bargain has been pursued or violated."
(Madison's Report, p. _20.)
When it is insisted by the gentleman that one of the part,es " has the
power of dqciding ultimately and conclusively upon the extent of its own
authority," I ask for the grant of such a power. I call upon the gentleman to show it to me in the Constitution.
It is not to be found there.
But if there be r/o common superior, it results, l_om the very nature of
things, tha! the parties must be their own judges.
This is admitted to he
the case where treaties are formed between independent nations; and if
the same rule does not apply to the federal compact, it mu_t be because
the federal ts superior to the state government, or because the states have
surrendered their sovereignty.
Neither branch of this proposition can
be maintained fi_ra moment.
Here, however, we are met by the argument that the Constitution was
not formed by the states in their sovereign capacity, but by the people;
and it is therefore inferred that the federal government, being created by
all the people, must be supreme; and though st is not contended that the
Constitution
may be rightfully violated, yet it is insisted that from the
decision of the federal government there can be no appeal.
I deny that the Constitution was framed by the people m the sense in which
that word is used oll the other side, and insist that it was framed by the
states, acting in their sovereign capacity.
When, in the preamble of the
Constitution, we find the words, " We, the people of the United States,"
it is clear they can only relate to the people as citizens of the several
states, because the federal government was not then in existence.
We accordingly find, in every part of that instrument, that the people
are always spoken of in that sense. Thus, in the °d section of the 1st
article, it is declared," that the House of Representatives shall be composed
of members chosen every second year by the people of the several states."
To show that, in entering into this compact, the states acted in their sovereign capacity, and not merely as parts of one great community, what
can be more conclusive than the historical fact, that when every state had
consented to it except one, she was not held to be bound.
A majority of
the people in any state hound that state ; bat nine tenths of all the people of the United States could not bind the people of Rhode Island, until
Rhode Island, as a state, had consented tc the compact.
I am not disposed to dwell longer on this point, which does appear to my
mind to be too clear to admit of controversy.
But I will quote from Mr.
Madison's Report, which goes the whole length in support of the doctrines
for which I have contended.
Having now established the position that the Constitution was a compact between sovereign and independent states, having no common superior, "it follows of necessity" (to borrow the language of Mr. Madison)
"that there can be no tribunal above their authority, to decide, in the last
resort, whether the compact made by them be violated; and consequently
that, as the parties to it, they mu._t themselves decide, in the last resort,
such questions as may be of sufficient magnitude
to require their interpes_tion."
But the gentleman insists that the tribunal provided by the C,,nstitutton,
for the decisions of controversies between the states and the federal govern.
ment. is the Supreme Cnurt.
It is clear that questions of sovereignty are not the proper subjects of
judicial investigation.
They are much too large, and of too delicate n
nature, to be brought within the jur,sdiction of a court ofjustnce.
Courta.
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whether supreme or subordinate, are the mere creatures of the _,vereign
power, designed to expound and carry into effect its sovereign will. No
independent state ever yet submitted to a judge on the bench the true
construction of a compact between itself and another sovereign. All courts
may incidentally take cognizance of treaties, where rights are claimed
under them ; but who ever heard of a court making an inquiry into the authority of the agents of the high contracting partics to make the treaty n
whether its terms had been fulfilled, or whether it had become void on
account of a breach of its conditions on either side ? All these are political and not judicial questions. Some reliance has been placed on those
provisions of the Constitution which constitute "one Supreme Court,"
which provide "that the judzcial power shall extend to all cases in law and
equity arising under this Constitution, the laws of the United States,
and treaties," and which declare "that the Constitution, and the laws of
the United States which shall be made in porsuance thereof, and all treaties,
&c., shall be the supreme law of the land," &c.
Now, as to the name of
the Supreme Court, it is clear that the term has relation only to its supremacy over the iqferior courts provided for by the Constitution, and has no
reference whatever to any supremacy over the sovereign states. The
words are. " The judici41 power of the United States shall be vested in
one Supreme Court, and such inferior courts as Congress may, from time
to time, establish," &c.
Though jurisdiction is given "in cases arising
under the Constitution," yet it is expressly limited to ,'cases in law and
equity," showing conclusively that this jurisdiction was incidental merely
to the ordinary administration of justice, and not intended to touch high
questions of conflicting sovereignly.
When it is declared that the "Cmsstitution, and the laws of the Umted States made in pursuance thereof,
shall be the suprenle law of the land," it is manifest that no indication is
given, either as to the power of the Supreme Court to bind the states by
its decisions, or as to the course to be pursued in the event of laws being
passed not in pursuance to the Constitution.
And I beg leave to call
gentlemen's attention to the striking fact, that the powers of the Supreme
Court, in relation to questions arising under " the laws and the Constitution," are coextensive with those arising under treaties. In all of these
cases, the power is limited to questions arism_ in law and equity ; that is
to say, to cases where jurisdiction is incidentally acquired in the ordinary
a'hninistration of justice.
But as, with regard to treaties, the Supreme
Court has never assumed_urisdiction over questions arising between the
sovereigns who are parties to them, so, under the Constitution, they cannot
assume jurisdiction over questions arising between.individual
states and
the United States.
But to prove; as I think conclusively, that the judiciary were not designed to act as umpires, it is only necessary to ohserve lhat, in a great
majority of cases, that court could manifestly not take jurisdiction of the
matters in dispute. Whenever it may be _le-i3ned hv the federal government to commit a violation of the Constitution, it can be done, and
always will be done, in such a manner as to deprive the court of all jurisdiction over the subject. Take the case of the tariff and internal improvemeats; whether constitutional or unconstitutional, it is admitted that the
Supreme Court have no jurisdiction.
Suppose Congress should, for the
acknowledged purpose of making an equal distribution of the property of
the. country among states or individuals, proceed to lay taxes to the amount
of 850,00_),000 a year. Could the Supreme Court take cognizance of
the act laving the tax, or making the distribution ? Certainly not
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Take another case, which is very likely to occur. Congress have the
unlimited power of taxation. Suppose them also to assum_ an utllimited
power of appropriation. Appropriationsof money are made to establish
presses, promote education, build and support churches, create an order
of nobility, or for any other unconstitutional object ; it is manifest that in
none of these cases could the constitutionality of the laws making those
grants be tested before the Supreme Court.
It would be in vain that a state should come before the judges with an
act appropriatingmoney to any of these objects, and ask of the court to
decide whether these grants were constitutional. They could not even be
heard; the court would say they had nothing to do with it; and they
would say rightly. It is idle, therefore, to talk of the Supreme Court
affordingany security to the states, in cases where their rights may be violated by the exercise of unconstitutional powers on the part of the federal
government. On this subject Mr. Madison, in his Report, says : " But it
is objected that the judicial authority is to be regarded as the sole expositor of the Constitution in the last resort ; and it may be asked, for what
reason the declaration by the General Assembly, supposing it to be theoretically true, could be required at the present day, and in so solemn a
manner.
"On this objection it might be observed, first, that there may be instances of usurped power which the forms of the Constitutiou would
never draw within the control of the judicial department."
" But the proper answer to the objectim, is, that the resolution of the
General Assembly relates to those great and extraordinary cases ill wh,ch
all the fhrms of the Constitution may prove ineffectual against infractions
dangerous to the essential rights of the parties to it.
" However true, therefore, it may be, that the judicial department is, in
all questions submitted to it by the formsof the Constitution, todecide in
the last resort, this resort must necessarily be deemed the last in relation
to the authorities of the other departments of the government; not in relation to the rights of the parties to the constitutional compact, from which
the judicial, as well as the other departments, hold their delegated trusts.
On any other hypothesis, the delegation of judicial power would annul the
authority delegating it ; and the concorrence of this department with the
others in usurped powers might subvert forever, and beyond the possible
reach of any rightful remedy, the very Constitution which all were instituted to preserve."
If, then, the Supreme Court are not, and, from their organization, cannot be, the umpires in questions of conflicting sovereignty, the next point
to be considered is, whether Congress themselves possess the right of deciding conclusively on the extent of their own powers. This, I kuow, is
a popular notion, and it is founded on the idea that, as all the states are
represented here, nottfing can prevail which is not in conformity with the
will of the majority ; and it is supposed to be a republican maxim, " that
the majority must govern."
Now, will any one contend that it is the true spirit of this government,
that the will of a majority of Congress should, in all cases, he the supreme
law? If no security was intended to be provided for the rights of the
states, and the liberty of the citizens, beyond the mere organization ot"the
federal government, we should have had no written constitution, but Congress would have been authorized to legislate for us in all cases what.oever, and the acts of our state legislatures, like those of the present legis-
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lative councils in the territories, would have been subjected to the revision
and control of Congress.
If the will of a majority of Congress is to be the
supreme law of the land, it is clear the Constitution is a dead letter, and
has utterly failed of the very object for which it was designed -- the protection of the rights of tim minority. But when, by the very terms of
the compact, strict limitations are imposed on every branch of the federal
government, and _t is, moreover, expressly declared that all powers not
granted to them "are reserved to tile states or the people," with what show
of reason can it be contended that the federal government is to be the exclusive judge of the extent of its own powers ? A written constitution
was resorted to in this country, as a great experiment, for the purpose of
ascertaining how far the rights of a miaority could be secured against the
encroachments of majorities m often acting under party excite_,lent, and
not unfrequently under the influence of strong interests.
The moment
that Constitution was formed, the will of the majority ceased to be the
law, except in cases that should be acknowledged by the p,Lrties to be
within the Constitution, and to have been thereby submitted to their will.
But when Congress (exercising a delegated and strictly limited authority)
pass beyond these limits, their acts become null and void, and must be declared to be so by the courts, in cases within their jurisdiction ; and may
be pronounced to be so by the states themselves, in cases not within the
jurisdiction of the courts, of sufficient importance to justify such an
interference.
But what then $ asks the gentleman.
A state is brought into c-llision
with the United States, in relation to the exercise of unconstatutional
powers ; who is to decide between them ? Sir, it is the common case of
difference of opinion between sovereigns, as to the true construction of a
compact.
Does such a difference of opinion necessarily produce war?
No. And if not among rival nations, why should it do so among friendly
states ? In all such cases, some mode must be devised, by mutual agreement, for settling the difficulty ; and, most happily for us, that mode is
clearly indicated in the Constitution itself, and results, indeed, from the
very form and structure of the government.
The creating, power is three
fourths of the states.
By their decision, the parties to the compact have
agreed to be bound, even to the extent of changing the entire form of the
government itself; and it follows of necessity, that, in case of a deliberate
and settled difference of opinion between the parties to the compact, as to
the extent of the powers of either, resort must be bad to their common
superior, (that power which may give any character to lhe Constitution
they may think proper,) viz., three fourths of the states.
But, it has been asked, why not compel a state objecting to the constitutionality of a law.to appeal to her sister states by a proposition to amend
the Constitution ? I answer, because such a course woulcr, in the first instance, admit the exercise of an unconstitutional
authority, which the
states are not bound to submit to, even for a day ; and because it would be
abs,rd to suppose that any redress would ever be obtained by such an ap_al, even if a state were at liberty to make it. If a majority of both
houses of Congress should, from any motive, be induced deliberately to
exercise "powers not granted," what prospect would there be of " arresting the progress of the evil," by a vote of three fourths ? But the Constiution does not permit a minority to submit to the people a proposition
for an amendment of the Constitution.
Such a proposition can only come
from " two thirds of the two houses of Congress, or the legislatures of two

5] _

State

Rights. -- HsYsE.

_January

27,

thirds of the stnt_s."
It will be seen, therefore, at once, that a minority, whose constitutional rights are violated, can have no redress by an
amendment of the Constitution.
When any state is brought into d,reet
collision with the federal government, in tl_e case of an attempt, by the
latter, to exercise unconstitutional powers, the appeal must be made by
Congress, (the party proposing to exert the disputed powers,) in order to
have it expressly conferred ;attd until so conferred, the exercise of such
authority must be suspended.
Even in case of doubt, such an appeal is
due to the peace and harmony of the government.
On this subject our
present chief magistrate, in his opening message to Congress, says, " I
regard an up,peal to the source of power, in cases of real doubt, and _ here
its exerc,se is deemed indispensable to the general welfare, as among the
most sacred of all our obligations.
Upon this country, more than an), other,
has, in the providence of God, been cast the special guardianship of the great
.princ,ple of adherence to written constitutions.
If ,t fail here, all hope
m regard to it wdl be extinguished.
That this was intended to he a
government of limited and specific, and not general powers, must be admitted by all ; and it is our duty to preserve for it the character intended
by its framers. The scheme has worked well. It has exceeded the hopes
of those who devised it, and become an object of admiration to the world.
Nothing is clearer, in my view, than that we are chiefly indebted for the
success of the Constitution, under which we are now acting, to the watdhful and auxiliary operation of the state authorities.
This is not the reflection of a day, but belongs to the most deeply-rooted convictions of my
mind. I cannot, therefore, too strongly or too earnestly, for my own sense
of ,is importance, warn yon against all encroaehments upon the legitimate
sphere of state sovereignty.
Sustaitled by its healthful a,d invigorating
influence, the federal system can never fail."
I have already shown, that it has been fully recognized by the Virginia
resolutions of '98, and by Mr. Madison's report on these resolutions, that
it is not only " the right but the duty of the states" to "judge of infractions of the Constitution," and to interpose for maintaining within their
limits the authorities, rights, and liberties, appertainin_ to them.
Mr. Jefferson, on various occasions, expressed himself in language
equ,dly strong. In the Kentucky resolutions of '9S, prepared by him, it
is declared that the federal government " was not made the exel,sive and
fi,_al judge of the extent of the powers delegated to itself, since that
would have made its discretion, and not the Constitution, the measure of
its powers : but that, as in all other cases of compact among parties having
no eommoo judge, each party has an equal right to judge for itself, as well
of infractions as the mode and measure of redress."
In the Kentucky resolutions of '99, it is even more explicitly declared
' that the several states which formed the Constitution, being sovereign
and independent, have the unquestionable right to judge of its infraction,
and that nullification by those sovereignties of all unauthorized acts done
under color of that instrument is the rightful remedy."
But the gentleman says, this right will be dangerous.
Sir, ] insist that,
of all the checks thal have been provided by the Constitution, this is by
far the safest, and the least liable to abuse.
But there is one point of view in which this matter presents itself to my
mind w,th irresistible force. The Supreme Court, it is admitted, may
nullify an act of Congress, by declaring it to be unconstituhonal.
Can
Congress, after such a nullification, proceed to enforce the law, even if
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they should differ in opinion from the court ? What, then, would be the
effect of such a decision ? And what would be the remedy in such a
._aseT Congress would be arrested in the exercise of the disputed power,
and the only remedy would be, an appeal to the creating power -- three
fourths of the states _ for an amendment to the Constitution. And by whom
must such an appeal he made T It must be made by the party proposing
to exercise the disputed power.
Now, I will ask whether a sovereign state
may not be safely intrusted with the exercise, of a power, operating merely
as a check, which is admitted to belong to the Supreme Court, and which
may be exerci-ed every day by any three of its members. Sir, no idea
that can be formed of arbitrary power on the one hand, and abject dependence on the other, can be carried farther than to suppose that three
individuals, mere men, " subject to like passions with ourselves," may be
safely intrusted with the power to nullify an act of Congress, because they
conceive it to be unconstitutional ; but that a sovereign aad indepeadent
state-- even the great state of New York -- is bound, implicitly, to submit to its operation, even where it violates, in the grossest manner, her own
rights, or the liberties of her citizens.
But we do not contend that a common ease would justify the interposition.
This is the "extreme medicine of the state," and cannot become our
daily bre_td.
Mr. Madison, in his Report, says, " It does not follow, however, that
because the states, as sovereiga parties to their constatutional compact,
must ultimately decide whether it has been violated, that such a decision
ought to be interposed, either in a hasty manner, or on doubtful and inferior occasions.
"The resolution has, accordingly, guarded against any misapprehensions of its object, by expressly requiring, for such an interposition, ' the
case of a deliberate, palpable, and dangerous breach of the Constitution,
by the exercise of powers not granted by it.'
" But the resolution has done more than guard against misconstruction,
by expressly referring to cases of a deliberate, palpable, and dangerous
nature.
It specifies the object of the interposition, which it contemplates
to be solely That of arresting the progress of the evil of usurpation_ and of
maintaining the a_thorities, rights, and liberties, appertaining to the states,
as parties to the Constitution."
No one can read this without perceiving that Mr. Madison goes the
whole length, in support of the principles for which I have been contending.
The gentleman has called upon us to carry out our scheme practically.
Now, sir, if I am correct in my view of this matter, then it follows, of
course, that, the right of a state being established, the federal government
is bound to acquiesce in a solemn decision of a state, acting in its sovereign
capacity, at leaq so far as to make an appeal to the people for an amendment of the Constitution.
This solemn decision of a state (made either
through its legislature or a convention, as may be supposed to be the
proper organ of its sovereign will -- a point I do not propose now to dis,:usa) binds the federal guvermnent, under the highest constitutional obligation, not to resort to any means of coercion against the citizens of the
dissenting state.
How, then, can any collision ensue between the federal
•rod state governments _ unless, indeed, the former should determine to
enforce the law by unconstitutional means ?
Sir, I will nu* the case home to the gentleman.
Is there any violatioa
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of the cov.stitutiona] rights of the states, and the liberties of the citizen,
(sauctioned by Congress and the Supreme Court,) which he would believe
it to be the right a.d duty of a state to resist ? Does he contend for the
doctrine " of passive obedience and non-resistance ? " Wt,,qd be justify
an open resistance to an act of Congress, sanctioned by the courts, which
should abolish the trial by jury, or destroy the freedom of religion, or the
freedom of the press?
Yes, sir, he would advocate resistance in such
cases ; and so would I, and so would all of us. But such resistance would,
according to this doctrine, be revolution : it would be rebellion. Accordmg to my opinion, it would be just, legal, and constitutional resistance.
The whole difference between us, then, consists in this: the gentleman
would make force the only arbiter m all cases of collision between the
states and the federal government ; I would resort to a peaceful remedy
the interposition of the state to " arrest the progress of the ewl," until
such times as "a convention (assembled at the call of Congress or two
thirds of the states) shall decide to which they mean to give an authorily
claimed by two of their organs."
Sir, I say, with Mr..Jefferson, (whose
words I have here borrowed,) that " ,t is the peculiar wisdom and felicity
of our Constitution to have provided this peaceable appeal, where that
of other nations" (and I may add that of the gentleman) " is a.t once to
force."
Mr. WEBSTER.,
in some closing remarks, said a few words on the
constmRional argument, which the honorable gentlemat, (Mr. Hayne)
labored to reconstruct.
}hs argument consists of two proposition,,, and an inference.
His
proposithms are
1. That the Constitution _s a compact between the states.
o. That a eomplct between two, with atlthority reserved to one to interpret its terms, ssould be a surrender, to that one, of all power whatever
3. Therefore (such is his inference) the general government does not
possess the authority to construe its own powers.
Now, sir, who does not see, without the aid of exposition or detecticm,
the utter confusion of ideas involved in this so elaborate and systematic
argument ?
The Cobstitution, it is said, is a compact between states: the states,
there, and the states only, are parties to the compact.
How comes the
general government itself a party ? Upon the honorable gentleman's
hypothesis, the general governo,ent is the result of the compact, the
creatlJre of the compact, not one of the parties to it. Yet Ihe argument,
as the gentleman has now stated it, makes the government itself one of its
own creators. It makes it a party to that compact to which it owes its
own existence.
For the purpose of erecting the Constitution on the basis of a compact,
the gentlemar, considers the states as parties to that compact; but as soon
as his compact is made, then he chooses to consider the general government, which Js the offspring of that compact, not its offspring, but one nf
its parties; and _, being a party, has not the power of _judging on the
terms of compact.
If the whole of the ;_entleman's main proposition were conceded to
him _ that is to say, if I admit, for the sake of the argument, tl at the
Constitution is a compact between states, _ the inferences which he draws
from that proposition are warranted by no just reason; because..f
the
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Constitution be a compact between states, still that Constitution, or that
compact, has established a government with certain powers; and whet_er
it be one of throe powers, that it shall construe and interpret for itself the
terms of the compact in doubtful cases, can only be decided by looking
to the compact, and inquiring what provisions it contains on this point.
Without any inconsistency with natural reason, the government, even thu,_
created, might be trusted with this power of construction.
The extent ot
its powers, therefore, must still be sought for in the instrument itself.
If the old Confederation had contained a clause, declaring that resolu.
tions of the Congress should be the supreme law of the land, any state lag
or constitution to the contrary notwithstanding, and that a committee of
Congress, or any other body created by it, should possess judicial powers,
extending to all oases arising under resolutions of Congress, then the
power of ultimate decision would have been vested in Congress under the
Confederation, although that Confederation was a compact between states :
and for this plain reason m that it would have been competent to the
states, who alone were parties to the compact, to agree who should decide
in cases of dispute arising on the construction of the compact.
For the same reason, sir, ifI were now to concede to the gentleman hi_
principal proposition, viz., that the Constitution is a compact between
states, the question would still be, what provision is made, in this compact,
to settle points of disputed construction, or contested power, that shall
come into controversy; and this question would still t_e answered, and
conclusively answered, by the Constilution itself. While the gentleman
is contending against construction, he himself is setting up the most loose
and dangerous construction.
The Constitution declares that the laws of
Congress shall be Ihe supreme law of the land. No construction is nece_
sary here. It declares, also, with equal plainness and precision, that the
judicial power of the United States shall extend to every ease arising under
the laws of Congress.
This needs no construction,
itere is a law, then,
which is declared to be supreme ; and here is a power establi,hed which
is to interpret that law. Now, sir, how has the gentleman met this ? Suppose the Constitution to be a compact; yet here are its terms; and how
does the gentleman get rid of them ? He cannot argue the sea] off the
bond, nor the words out of the instrument. Here they are. What answer
does he ffive to them?
None in the world, sir, except that the effect of
this would be to place the states in a condition of inferiority ; and because
it results, from the very nature of things, there beinff no superior, that the
parties must be their own judges!
Thus closely and cogently does the
honorable gentleman reason on the words of the Constitution.
The gentleman says, if there be such a power of final dec]si,ms in the general government, he asks for the grant of that power. Wc]l, sir, [ show him the
grant m I turn him to the very words _ I show him that the laws of Congre_ are made supreme, and that the judicial power extends, by express
words, to the interpretation of these laws. Instead of answering this, he
retreats into the ffeneral reflection, that it must result from the nature of
thin_s that the states, being the parties, must judge for themselves.
I have admitted, that, if the Constitution were to be considered as the
creature of the state governments, it miffht be modified, interpreted, or
construed, according to their pleasure.
But, even in' that case, it would
be necessary that they should agree. One, alone, could not interpret it
conclusively; one, alone, could not construe it; one, alone, could not
modify it. Yet the gentleman's doctrine is, that Carolina, alone, may
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construe and interpret that compact which equally binds all, and gives
equal rights to all.
So then, sir, even supposing the Constitution m be a compact between
the st_ttes, the gentleman's doctrine, nevertheless, is not maintainable,
because, first, the general government is not a party to that compact, but
a government established by it, end vested by it with the powers of trying
and deciding doubtful questions ; and, secondly, because, if the Constitutinn be regarded as a compact, not one state only, but all the states, are
parties to that compact, and one can have no right to fix upon it her own
peculiar construction.
So much, sir, for the argument, even if the premises of the gentleman
were granted, or could be proved. But, sir, the genOeman has failed to
maintain his leading proposition. He has not shown m it cannot be
shown m that the Constitution is a compact between state governments.
The Constitution itself, in its very front, refutes that proposition ; it declares that it is ordained and established by the people of the United States.
So far from saying that it is established by the governments of the several
states, it does not even say that it is estabhsbed by the people of the several
states; but it pronounces that it is established by the people of the United
States, in the aggregate.
The gentleman says, it must mean no more
than that the people of the several states, taken collectively, constitute the
people of the United States.
Be it so; but it is in this their collective
capacity; it is as all the people of the United States, that they establish
the Constitution.
So they declare ; and words cannot be plainer than the
words used.
When the gentleman says, the Constitution is a compact between the
states, he uses language exactly applicable to the old Confederation.
He
speaks as if he were in Congress before 1789.
He describes fully that
old state of things then existing.
The Confederation was, in strictness, a
compact ; the states, as states, were parties to it. We had no other general government.
But that was found insufficient, and inadequate to the
public exigencies.
The people were not satisfied with it, and undertook
to establish a better. They undertook to form a general government
which should stand on a new basis _ not a confederacy, not a league, not
a compact between states, but a constitution ; a popular government,
founded in popular election, directly responsible to the people themselves,
and divided into branches, with prescribed limits of power, and prescribed
duties. They ordained such a government ; they gave it the name of a
constitution; and therein they established a distribution of powers between this, their general government, and their several state govermnents.
When they shall become dissatisfied with .this distribution, they can alter
it. Their own power over their own instrument remains. But until they
shall alter it, it must stand as their will, and is equally binding on the gen
eral government and on the states.
The gentleman, sir, finds analogy where I see none. He likens it to
the case of a treaty, in which, there being no common superior, each
party must interpret for itself, under its own obligation of good faith.
But this is not a treaty, but a constitution of government, with powers to
execute itself, and fulfil its duties.
I admit, sir, that this government is a government of checks and balances; that is, the House of Representatives is a check on the Se_,mte, and
the Senate is a check on the House, and the President is a check on both.
But [ cannot comprehend him- or ifI do, I totally differ from him --when
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he applies the notion of checks and balances to the interference of different
governments.
He argues that, if we transgress, each state, as a state, has
a right to check us. Does he admit the converse of the proposition w
that we have a right to check the states? The gentleman's doctrines
would give us a strange jumble of authorities and powers, instead of governments of separate attd defined powers. It is the part of wisdom, 1
think, to avoid this; and to keep the general government and the state
governments each in its proper sphere mavoiding, as carefully as possible,
every kind of interference.
Finally, sir, the honorable gentleman says that the states will only interfere, by their power, to preserve the Constitution.
They will not deslroy
it they will not impair tt othey
will only save, they will only preserve,
they will only strengthen it ! All regulated governments, all free governments, have been broken up by similar disinterested and well-disposed
interference !
Mr. EDWARD LIVINGSTON.
I think that the Constitution is the
result of a compact entered into by the several states, by which they surrendered a part of their sovereignty to the Union, and vested the -part so
surrendered in a general government.
That this government is partly popular, acting directly on the citizens
of the several states; partly federative, depending for its existence and
action on the existence and action of the several states.
That, by the institution of this government, the states have unequivocally
surrendered every constitutional right of impeding or resisting the execution of any decree or judgment of the Supreme Court, in any case of law
or equity between persons or on matters, of whom or on which that court
has jurisdiction, even if such decree or judgment should, in the opinion of
the states, be unconstitutional.
That, in cases in which _i law of the United States may infringe the
constitutional right of a state, but which, in its operation, cannot be
brought before the Supreme Court, under the terms of the jurisdiction expressly given to it over particular persons or matters, that conrt is not
created the umpire between a state that may deem itself aggrieved and the
general government.
That, among the attributes of sovereignty retained by the states, is that
of watching over the operations of the general government, and protecting
its citizens against their unconstitutional abuse; and that this can be
legally done
F,rst, in the case of an act, in the opinion of the state palpably unconstitutional, but affirmed in the Supreme Court in the legal exercise of its
functions ;
By remonstrating against it to Congress;
By an address to the people, in their elective functions, to change or
instruct their representatives ;
By a similar address to the other states, in which they will have a right
to declare that they consider the act as unconstitutional, and therefore
void ;
By proposing amendments to the Constitution in the manner pointea
out by that instrument;
And, finally, if the act he intolerably oppressive, and they find the general government persevere in enforcing it, by a resort to the natural right
which every people have to resist extreme oppression.
Secondly, if the act be one of the few which, in its operation, cannot be
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submitted to the Supreme Court, and be one that will, in the opinion of
the state, justify the risk of a withdrawal from the Union, that this last extreme remedy may at once be resorted to.
That the right of resistance to the operation of an act of Congress, in
the extreme cases above alluded to, is not a right derived from the Constitution, but can be justified only on the supposition that the Constitution
has been broken, and the stute absolved from its obligation; and that,
whenever resorted to, it must be at the risk of all the penalties attached to
an unsuccessful resistance to established authority.
That the alleged right of a state to put a veto on the execution of a law
of the United States, which such state may declare to be unconstitutional,
attended (as, if it exist, it must be) with a correlative obligation, on the
part of the general government, to refrain from executing it; and the further alleged obligation, on the part of that government, to submit the
question to the states, by proposing amendments, are not given by the
Constitution, nor do they grow out of any of the reserved powers.
That the exercise of the powers last mentioned would introduce a feature m our government not expressed in the Constitution; not implied
from any right of sovereignty reserved to the states ; not suspected to exist,
by the friends or enemies of the Constitution, when it was framed or
adopted ;. not warranted by practice or contemporaneous exposition, not
implied by the true construction of the Virginia resolutions in '98.
That the introduction of this feature in our government would totally
change its nature, make it inefficient, invite to dissension, and end, at no
distant period, in separation ; and that, if it had been proposed in the form
of an explicit provision in the Constitution, it would have been unanimously rejected, both in the Convention which framed that instrument
and ill those which adopted it.
That the theory of the federal government "being the result of the general will of the people of the United States in their aggregate capacity, and
founded in no degree on compact between the states, would tend to the
most disastrous practical results; that it would place three fourths of the
states at the mercy of one fourth, and lead inevitably to a consolidated
govertlment, and finally to monarchy, if the doctrine were generally admitted ; and if p_rtially so, and opposed, to civil dissensions.
Mr. WOODBUKY.
From the very fact of there being two parties in
the federal government, it would seem a necessary inference that the
agents of each party, on proper occasions, must be allowed, and are required by an official oath, to conform to the Constitution, and to decide
on the extent of its provisions, so far as is necessary for the expression of
their own views, and for the perfi)rmance of their own duties. This being,
to my mind, the rationale of the case, I look on the express words of the
Constitution as conforming to it, by limiting the grant of judicial jurisdiction to the Supreme Court, both by the Constitution and by the acts of
Congress, to specify enumerated objects. In the same way, there are
limited grants of judicial jurisdiction to state courts, under most of the
state constitutions.
When cases present themselves within these grants,
the judges, whether of the state or United States, must decide, and enforce
their decision with such means as are confided to them "bythe laws and the
constitutions.
But, when questions arise, not confided to the judiciary o¢
the states, or United States, the officers concerned in those questions must
tl_emselves decide them: and, in the end, must pursue such course u
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their views of the Constitution dictate. In such instances, they have the
same authority to make this decision as the Supreme Court itself has iu
other instances.
On Po_oers

of the

8tats

and

Federal

Clovernments.

February29.
Mr. GRUNDY.
I will proceed to an examination of a subject upon
which a great diversity of opinion seems to prevail.
I mean the powers
of the state and federal governments.
As to the true divisio, or distribution of their powers, no difllculty exists so long as we speak ill general
terms; differences of opinion arise when we come to an act on particular
cases. At present, we have no case before the Senate, and are only discussing the subject for the purpose of ascertaining the true rule by which
to test cases as they arise ; and in the event Congress should transcend
the limits or bo,ndaries of its con,titutional powers, to ascertain where
we are to look for the ultimate corrective tribunal.
The states existed prior to this governmenL
Each of them possessed
all the rights and powers which appertain to sovereign and independent
nations. For all the purposes of self-government, no want of power, or
the means of using it, was felt by any of these communities.
Life, liberty, reputation, and property, all found an ample protectio, in the state
governments.
If any interned improvement were necessary, within its
limits, the sovereign power of the state, having entire and uncontrolled
jurisdictiou, _ould cause it to be undertaken and affected.
For none
of these purposes or objects was there a defect of compete,oy in the state
governments.
There were obje6ts, however, of high importance, to which
the states, separately, were not equal or adequate to provide. These are
specified in the recommendatory letter by the Convention, and sig,ed by
General Washington, which acoempanied the Constitution, when presented to the old Congress for its consideration.
The language is, "The
friends of our country have long seen and desired, that the power of making war, peace, and treaties; that of levying money and regulating commerce ; and the correspondent executive and judicial authorities, should
be fully and effectually vested in the general government of the Umon."
Here is an enumeration of the objects which made it necessary to establish
this government ; and when we are called on to decide whether a subject
be within our powers, we ought not to lose sight of the purposes for which
the government was created. When it is recollected that all the powers
now possessed by the general and state governments belonged originally
to the latter, and that the former is constructed from grants of power
yielded up by the state governments, the fair and just conclusion would be,
that no other power was conferred except what was plainly and expressly
given. But if doubt could exist, the 10th article in the amendments to
the Constitution settles this question.
It declares that "the powers not
delegated to the United States by the Constitution, nor prohibited by it to
the states, are reserved to the states, respectively, or to the people."
The
conclusion hence ari_s, that this government is one of limited, delegated
Dowers, and can only act on subjects expressly placed under its control by
he Constitution, and upon such other matters as may be necessarily and
properly within the sphere of its action, to enable it to carry the ChUrnersled and specified powers into execution, and without which the powers
granted would be inoperative.
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Mr. WOODBURY.
Not examining the parti_.,dar kind of sales the
govermnent can make for the common benefit, such as grants to the new
states for such schools, receiving virtual compensation tilerefor, by having
the rest of the land freed from taxation, I merely lay down what I suppose
to be the general principle.
On that principle, no reasoning has been offered which convinces me
that lands can be legally appropriated to any object for which we might
not legally appropriate money. The lands are as much the property of
the Umon as its money in the treasury. The cessions and purchases of
them were as much for the benefit of all as the collect'.,on of the money.
The Constitution, as well as commo,t sense, seems to recognize no difference; and if the money can only be appropriated to specified objects, it
follows that the land can only be so appropriated. Within those specified
objects I have ever been, and ever shall be, as re.ady to give lands or money to the west as to the east ; but beyond them, I never have been ready
to give either to either. Towards certain enumerated objects, Congress
have authority to devote the common funds-- the land or the money ; because those objects were supposed to be better managed under thei_ control than under that of the states; but the care of the other objects is
reserved to the states themselves, and can only be promoted by the common funds, in a return or division of these funds to proprietors, to be expended as they may deem judicious.
The whole debate on these points goes to satisfy my mind of the correctness of that construction of the Constitution, which holds no grants of
money or lands valid, unless to advance some of the enumerated objects
intrusted to Congress.
When we once depart from that great landmark
on the appropriation of lands or money, and wander into indefinite notions
of" common good" or of the "general welfare," we are, in my opinion, at
sea without compass or rudder ; and in a government of acknowledged
limitations, we put every thing at the caprice of n fluctuating majority
here; pronouncing that to he for the general welfare to-day, which tomorrow may be denonneed as a genera] curse. Were the government not
limited, this broad discretion would, of course, be necessary and right.
But here every grant ofpower is defined. Many powers are not ceded to
the general government, but are expressly withheld to the states and people; and right is, in my opi.ion, given to promote the "_eneral welfare,"
by granting money or lands, but in the exercise of_specifio powers
granted, and in the modes prescribed, by the Constitution.
In fine, if the government, and the principles of strict construction of
the Constitution, cannot be prosperously administered, it requires no spirit
of prophecy to foresee, that, in a few brief years, in a new crisis approaching, and before indicated, it must, as a confederation, probably cease to be
administered at all. It will, in my judgment, become a government of
usurped, alarming, undefined powers; and the sacred rights of the states
will become overshadowed in total eclipse.
When that catastrophe more
nearly approaches, unless the great parties to the government shall arouse,
and in some way interfere and rescue it from consolidation, it will follow
as darkness does the day, that the government ends, like all republics of
olden times, either in anarchy or despotism.
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Mr. JOHNSTON.
The right of a state t._ annul a law of Congress
must depend on their showing that this is a mere confederation of states:
which has not been done, and cannot be said to be true, ahhough it should
not appear to be absolutely a government of the people.
It i_ by no
means necessary to push the argument, as to the character of the goternment, to its utmost hmit ; the ground has been taken, and maintained wtth
great force of reasoning, that this government is the agent of the snpreme
power, the people. It ts sui_cieut |or the argument, that thin is not a compact of states. It may be assumed that it is neither strictly a confederation nor a national government:
it is compounded of both; it ts an
anomaly m the political world ; al, experiment growing out of our peculiar
ciroumstances ; a compromise of principles and opinions : it is partly federal, partly national.
,, The proposedConstitutmnis, in strictness,neither national nor federal: it ;s a
composition of' both ; in _tsfoandaUon It is federal,not national ; in the sourees t_'om
which the ordinary powersof the government are drawn, it _apartly federal, partly
nattonal; m the operat,on of these powers, it is national, not federal; m the mode for
amendm<.:,, it is nemtherwholly federalnor wholly national." _ Federalist.
The following hst will _xh_b_tthe nature and numberof the causes dee_d_d,[in the
Supreme Court.] The same case msometimes counted under ddFerentheads :
1. Declaring acts of Congress uneon8. Acquiescing in appeal jnrlsdleUon,21
stttut*onal,....................
_ 9. States parties,really and nominalS. Constitutional, ..................
ly, ..........................
6
3. Declaring state laws conststutional, 9 10. States parties,incidentally',.......
4
4. Declaring state laws unconstitu11 Opinionsagainst the Prestdeot,... 9
Uonal,........................
_ 1'2. Opinions m favor of the President, 9_
5. Affirmmgjudgmentsofstatecourts, 14 13. Opinions against the Secretary of
6. Annulhngjudgmentsofstate courts 14
State, ........................
"2
7. Assenting to appeal jurisdiction,... 7
They have decided twenty-six state laws to be unconstitutional ; that is,
interfering with the rights of the general government ;. which, constdering
these as twenty-four states, are not equal to the _mmber of decisions
against the acts of Congress. _ *_
The [Supreme] Court has annulled the judgments of state courts in
fourteen cases, which drew in question the Constitution, laws, or treaties
of the United States; but has affirmed as many; which shows they have
no bearing against the rights of states, and which, if it has had no other
effect, has preserved the uniformity so essential to the administration of
lustice under them. * w
Indian

" Treaties."

SZ_ATZ, .ltay, 1830.
Mr. SPRAGUE.
These contracts with aboriginal communities have
been denominated treaties from the first settlement of this country. It
has been their peculiar and appropriate name without even an alias dictus.
Great Britain made treat.ies with the Indians ; the several colonies formed
many, and gave them the same appellation.
The Continental Congress,
from the time it first assembled until it was merged in the present national government, uniformly called them treaties. They did so in 1775,
1776, 1778, 1783, 1784, 178,5, 1786, 1787, 1788, and even to the day of
the formation and adoption of the Constitution.
We find them repeatedly
and particularly mentioned in July, August, and October, 1787, the Constitution being formed in September of the same year.

b_

Umttd 8tares Bank.--M'De_xz.
United

_tates

[1880

Bank.

Hou_ or Rzrxzsz_TaT1v., AF_ 13, 1830.
Mr. M'DUFF1E.
It remains for the committee to show that the Bank
of the United States is a "necessary and proper," or, in other words, a
natural and appropriate, means of executing the powers vested in the fed
eral government.
In the discussion of 1791, and also in that before the
Supreme Court, the powers of raising, collecting, and disbursing, the public revenue, of borrowing money on the credit of the United States, and
paying the public debt, were those which were supposed most clearly to
carry with them the incidental right of incorporating a bank, to facilitate
these operations.
There can be no doubt that these fiscal operations are
greatly facilitated by a bank, and it is confidently believed that no person
has presided twelve months over the treasury, from its first orga,fization
to the present time, without coming to the conclusion that such an institution is exceedingly useful to the public finances in time of peace, but
indispensable in time of war. But as this view of the question has been
fully unfolded in former discussions familiar to the house, the comraittee
will proceed to examine the relation which the Bank of the United States
bears to another of the powers of the federal government, but slightly
adverted to in former discussions of the subject.
The power to " coin money and fix the value thereof" is expressly and
exclusively vested in Congress.
This grant was evidently intended to invest Congress with the power of regulating the circulating medium.
"Coin " was regarded, at the period of framing the Constitution, as synonymous with " currency," as it was then generally believed that bank
notes could only be maintained in circulation by being the true representative of the precious metals.
The word " coin," therefore, must be regarded as a particular term, standing as the representative of a general
idea. No principle of sound construction will justify a rigid adherence
to the letter, in opposition to the plain intention of the clause.
If, for example, the gold bars of Ricardo should be substituted for our present
coins, by the general consent of the commercial world, could it be maintained that Congress would not have the power to make such money, and
fix its value, because it is not "coined"?
This would be sacrificing
sense to sound, and substance to mere form. This clause of the Constitution is analogous to that which gives Congress the power "to establish
post-roads."
Giving to the word " establish" its restricted interpretation,
as being equivalent to " fix" or "prescribe," can it be doubted that Congress has the power to establish a canal, or a river, as a post-route, as well
as a road ? Roads were the ordinary channels of conveyance, and the
term was, therefore, used as synonymous with " routes," whatever might
be the channel of transportation ; and, in like manner, " coin " being the
ordinary and most known form of a circulating medium, that term was
used as synonymous with currency.
An argument in favor of the view just taken may be fairly deduced
from the fact, that the states are expressly prohibited from "coining
money, or emitting bills of credit," and from " making any thir,g but
gold and silver a lawful tender in payment of debts."
This strongly
confirms the idea, that the subject of regulating the circulating medium_
whether consisting of coin or paper, was, at the same time that it was
taken from the control of the states, vested in the only depository m
which it could be placed, consistently with the obvious design of having
a common measure of value throughout the Union.

18_]

Veto.

--

MR.

Maysville

Road.

MONROE'S

--

JAcuuH.

._._

OBJECTIONS
TO

'AN

ACT

FOR

THE.

PRESERVATION
LAND

AND
ROAD."

REPAIR

OF

THE

CUMBER

Having duly considered
the bill, entitled "An Act for the Preservation
and Repair
of the Cumberland
Roa.d," it is wroth deep regret, approving as I do the pohcy, that ]
am compelled
to obJect to its passage, and to return it to theHouse
of Representative_.
m which it origmated,
under a nonvictton,
that Congress
do not possess the power,
under the Constitution,
to pass such a law.
A power to estabhsh turnpikes wlthgates
and tolls, and to enforce the collection of
tolls by penalties, imphes a power to adopt and execute a system of internal improvement.
A right to impose duttes, to be paid by. all persons passing a certam road, and
on horses and carriages, as is done by this bill, revolves
the rtght to take land from
the proprietor, on a valuation,
and to pass laws for the protection
of th_ road from
injuries ; and if it exist as to one road, it exists as to any other, and to as many roads
as Congress may think proper to establish.
A right to legislate for one of these purposes, m a right to legislate
for the others.
It is a complete right of jurisdiction
and
sovereignty,
for all the purposes of internal improvement,
and not merely the right of
approprlaLing money, under the power vested in Congress to make approprtations,
under which power, with the consent of the states through which the road passes, the
work was originally
commenced,
and has been so fax executed.
I am of opinion that
Congress do not possess this power ; that the states, individually,
cannot grs_t it ; for,
although
they may assent to the appropriation
of money within their limits for such
purposes, they can grant no power of jurisdiction
or sovereignty
by special compacts
with the Umted
States.
This power can be granted only by an amendment
to the
Constitution,
and in the mode prescribed
by it.
If the power exmt. it must, either because
it has been specifically
granted to the
United States, or that which is incidental
to some power which has been specifically
granted.
If we examme
the specific grants of power, we do not find it among them
nor is it mcldental
to any power which has been specifically
granted.
It never has been contended that the power was specifically
granted.
It is claimed
only as be._g incidental
to one or more of the powers which are specifically
granted.
The following
are the powers from which it is said to be derived :
1st, from the right to establish
post-offices
and post-roads ; 2d, from the right to
declare war ; :ki, to regulate commerce ; 4th, to pay the debts and provide |br the corn
son defence and general welfase ; 5th, from the power to make all laws neeessexy
and proper for earrymg into exeeutlon
all the powers vested by the Const*tutlon
in
the government
of the United States, or in any department or officer thereof;
6th, and
lastly, from the power to dispose of, and make all needful rules and regulations
respectins, the territory and other property of the United States.
According
to my judgment,
it cannot be derived from either of those powers,
nor
from all of them united; and, in consequence,
does not exist. * * w
JAMES
MONROE.
W*SmNnTON,

.May 4, 1822.

On the evening of the 24th, President Monroe also transmitted
port of his veto, in an elaborate argument,
which is the exposition
Jackson's objections.
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in supquoted m President

THE

UNITED

STATES
ON RETURNING TO THle HOUSE OF REPRESENTATIVES

THE ZNROLLED BILL, ENTITLBD

" AN ACT

OF STOCK

AUTHORIZING
VILLE,

A SUBSCRIPTION

WASHINGTON,
TURNPIKE

IN

THE

MAYSo

PARIS,
AND
LEXINGTON
ROAD
COMPANY."

The constitutional
power of the federal government
to construct
or promote works
of internal improvement
presents itself in two points of vlew--the
first, as bearing
upon the sovereignty
of the states within whose limits their execution
is contemplate_
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if jurisdiction of the territory which they may occupy be claimed as necessary to thell
preservation and use ; the second, as asserting the simple right to appropriate money
from the nahonal treasury in a_d of such works when undertaken by state authority
surrendering the claim of jurisdiction.
In the first view, the question of power is an
open one, and can be decided without the embarrassment attending the other, arming
from the practice of the government.
Although frequently and strenuously attempted, the power, to this extent, has never
been exercised by"the government in a s,ngie instance.
It does not, in my opinion,
p<msess it, and no bill, therefore, which admits it, can receive my official sanction.
But, in the other view of the power, the question is differently situated
The
und taken at an early period of the government was, "that, whenever money has
n rained by the general authority, and is to be applied to a particular measure, a
question arises whether the particular measure be within the enumerated authorities
vested in Congress.
If it be, the money requisite for it may be applied to it ; if not,
no such application can b -made." The document in which this principle was first
advanced is of deservedly high authority, and should be held in grateful remembrance
for its immediate agency in rescuing the country from much existing abuse, and for
its conserv_itlve effect upon some of the most valuable principles of the Constitution.
The symmetry and purity of the government would, doubtless, have been better p,eserved, if this restriction of the power of approprmtion could have been maintained
without weakening its ability to fulfil the general objects of its restitution--an
effect
so likely to attend its admission, notwithstanding its apparent fitness, that every subsequent administration of the government_ embracing a period of thirty out of the
forty-two years of its existence,has adopted a more enlarged construction of the power.
lu the administration of Mr. Jefferson, we have two examples of the exercise of the
right of appropriation, which, in the consideration that led to their adoption_ and in their
streets upon the public mind, have had a greater agency in marking the character of
the power, than any subsequent events.
! allude to the payment of fifteen millions
of dollars for the purchase of Louisiana, and to the original appropriation for the construct,on of the Cumberland Road ; the latter act deriving much weight front the
acquiescence and approbation of three of the most powerful of the original members
of the confederacy, expressed through their respective legislatures.
Although the
circumstances of the latter case may be such as to deprive so much of it as relates to
the actual construction of the road of the fusee of an obligatory expositmn of the Constitution, it must, nevertheless, be admitted that, so far as the mere appropriation of
money is concerned, they present the principle in its ,lost imposing aspect. No less
than twentv'-three different laws have been passed through all the forms of the Constitution, appropriating upwards of two millions of dollars out of the national treasury
in support of that improvement, w_th the approbation of every President of the Unite(I
States, including my predecessor, since its cmnmencement.
Independently of the sanction given to appropr,ations for the Cumberland and
other roads and objects, under this power, the administration of Mr. Madison was
characterized by an act which furnishes the strongest evidence of his opinion extant.
A bill was passed through both houses of Congress, and presented for his approval,
"setting ap_rt and pledging certain funds for constructing roads and canals, and
improwng the navigation of watercourses, in order to facilitate, promote, and give
security to internal commerce among the several states ; and to render more easy,
and loss expensive, the means and provision for the common defence."
Regarding
the bill as asserting a power in the federal government to construct roads and canals
within the limits of the states m which they were made, he objected tn its pas.age,
on the ground of its unconstitutionality, declaring that the assent of the respective
states, in the mode provided by the bill. could notconfer the powers in question ; that
the only cases in which the consent and cession of parhcular states can extend the
power of Congress are those specified and provided for in the Constituhon; and
superaddmg to this avowal his opinion, that " a restriction of the power ' to prowde
for the common defencp and general welfare,' to cases which are to be provided for by
the expenditure of money_ would still leave within the legislative power of Congress
all the great and most important measures of government, money being the ordlnarv
and necessary means of carrying them into execution."
I have not been able t'o
consider these declarations in any other point of view than as a eone_ssion that the
right of appropriation is nnt limited by the power to carry into effect the measure for
which the money is asked, as was formerly contended.
The views nf Mr. Monroe upon this subject were not left to inference.
Durirg
his administration, a bill was ima_g_l through both houses of Congress, conferring' the
jurisdiction, and prescribing the mode by which the federal government should
exercise it in the case of the Cumberland road. He returned it, with objections to its
potage, and, in asslgn,nR" them, took occasion to say that, in the early stages of the
I'overnment, he had inclified to the construction that it had no right to expend money
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ezcept
in the performance
of acts authorized
by the other specific grants of power,
according to a strict construction
of them ; but that_ on further reflection and observation, his mind had undergone
a change ; that his opinion then was, *'that Congre_
have unlimited
power to raise money, and that_ in its appropriation,
they have a
discretionary
power, restricted
only by the duty to appropriate it to purposes of common del_nce, and of general_ national, not local, or state, benefit ;" and this was
avowed to be the governing
principle through the residue of his administration.
The
views of the last-administration
are of such recent date as to render a particular
reference
to them unnecessary.
It m well known that the approprmting
power, to
the utmost extent wh,ch had been claimed for it, in relation to internal improvements,
was fully recognized and exercised
by it.
This brief reference to known /'acts will be sut_elent
to show the diffieu|ty,
if not
impracticability,
of bringing back the operation of the government
to the construction
of the Constitution
set up m 1798, asauming that to be its true reading, m relation to
the power under consideration
; thus giving
an admonitory
proof of the force of
imph'catlon,
and the necessity
of guarding
the Constitution,
with slJepless vigdanee,
s_amst the authority of precedents
which have not the sanction of its most plainly°
defined powers ; for, although
it is the duty of all to look to that sacred instrumeut_
instead of the statute-book,--to
repudiate, at all Umes, encroachments
upon its spirit,
which are too apt to be effected by the conjuncture
of peculiar and t_.cilitatl.ng circumstances,-it is not less true that the public good and the nature of o_r political instio
tutnous require that md*vldual differences
should yield to a well-settled
acquiescence
of the people and confederated
authorities,
in particular constructions
of the Constitution, on doubtfuJ
points.
Not to concede
this much to the spirit of our institutions
w_old impair their stabdity, and det_at the objects of the Constitution
itself.
The only remaining
view which it is my intention
to present at this time, involves the expediency
of edlbarking
in a system of internal
improvemenL
without a
previous amendment
of the Constitution,
explaining
and defining the precise powers
of the federal government
over it A.ssuming the right to appropriate money, to aid in
the construction
of national works, to be warranted
by the contemporaneous
and continned exposition of the Coust*tutlon,
its insufficiency
for the successful
prosecution
of them must be admitted
by all candid minds.
If we look to nsLge to define the
extent of the r_ght, that will be found so varmnt, and embracing
so much that has
been overruled,
as to involve the whole subject in great uncertainty, and to render the
execution
of our respective
duties in relation
to it replete
with difficulty
and em.
barrassment.
It is in regard to such works, and the acquisition of additional territory,
that the practice obtained its first footing.
In most, if not all, other disputed questions
of appropriati_m, the construction
of the Constitution
may he regarded as unsettled, if
the right to apply money, in the enumerated
cases, is placed on the ground of usage.
If it be the desire of the people that the agency of the federal government
should be
confined to the appropriat*on of money, in aid of such undertakings,
in virtue of the
stale authorities, then the occasion,
the manner, and the extent of the appropriations,
should be made the subject of constitutional
regulation
This us the more necessary,
in order that they may be equitable among the several
states;
promote
harmony
between sections of the Union and their representatives
; preserve other parts of the
Constitutuon
from being undermined
by the exercise
of doubtful powers, or the too
_reat extension
of those which are not so; and protect the whole subject against the
deleterious
influence ofcombinatiens
to carry, by concert, measures
which, considered
by themselves,
might meet but little countenance.
"That a constitutmna]
adjustment
of this power, upon equitable principles,
is, in the
highest degree, desirable, can scarcely be doubted ; nor can it fail to be promoted by
every sincere friend to the success of our polltical institutions.
In no government
are
appeals to the source of power, in cases ot" real doubt, more suitable than in ours.
No
good motive can be assigned for the exercise of power by the constituted
author,ties ;
while those, for whot, e benefit it is to be exercised, have not conferred
it, and may not
De willing to confer it. It would seem to me that an honest application
of the conceded po_vera of the general
government
to the advancement
of the common weal
presents a sufficient scope to satisfy a reasonable
ambition.
The d,fficu]t_" and supImsed imprar.tlcabilitv
of obtaining an amendment
of the Constitution,
in this respect,
is, I firmly believe, in a _.at
de,Tee, unfounded
In presenting
these opinions, [have
spoken with the freedom
and candor which I
thou_'ht the occasion for their expression
called for; and now respectfully
return the
bill which has been under consideration,
for your further d_llberatiou
and judgment.
ANDREW
JACKSON.
[T'_neral Jackson, in addition
bills. --. See AI'PESDIX.]
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FaIDAT,December2l, 179_.
Resolved, That the General Assembly of Virginia doth unequivocally
express a firm resolution to maintain and defend the Constitution of the
United States, and the Constitution of this state, against every aggression,
either foreign or domestic ; and that they will support the government of
the United States in all measures warranted by the former.
That this Assembly most solemnly declares a warm attachment to the
union of the states, to maintain which it pledges its powers ; and that, for
this end, it is their duty to watch over and oppose every infraction of those
principles which constitute the only basis of that union, becau_ a faithful
observance of them cao alone secure its existence and the public happiness.
That this Assembly doth explicitly and peremptorily declare, that it
views the powers of the federal government as resulting from the compact
to which the states are parties, as limited by the plain sense and intention
of the instrument constituting that compact, as no further valid than they
are authorized by the grants enumerated in that compact; and that, in
case of a deliberate, palpable, and dangerous exercise of other powers,
not granted by the said compact, the states, who are parties thereto, have
the right, and are in duty bound, to interpose, for arresting the progress
of the evil, and for maintaining, within their respective limits, the authorities, rights, and liberties, appertaining to them.
That the General Assembly doth also express its deep regret, that a spirit
has, in sundry instances, been manifested by the federal government to
enlarge its powers by forced constructions of the constitutional charter
which defines them ; and that indications have appeared of a design to expound certain general phrases (which, having been copied from the very lira
ited grant of powers in the former Articles of Confederation, were the less
liable to be misconstrued) so as to destroy the meaning and effect ofthe pariicular enumeration which necessarily explains end limits the general phrases,
and so as to consolidate the states, by degrees, into one sovereignty, the
obvious tendency and inevitable result of which would be, to transform
the present republican system of the United States into an absolute, or, at
best, a mixed monarchy.
That the General Assembly doth particularly
PROTEST
against
the palpable and alarming infractions of the Constitution, in the two late.
cases of the "Alien and _Iedition Acts," passed at the last session of
Congress ; the first of which exercises a power nowhere delegated to the
federal government, and tol_ich, by uniting legislative and judicial po_e_s
to those of e_.ecutire, subverts the. general principles of free government,
as _ell as the particular organization and positive provisions of the Federal Constitadion ; and the other of which acts exercises, in like manner, a
po_er not delega?ed by the Constitution, but, on the contrary, expressly
and positlrely forbidden b.vone of the amendments thereto, -- a power which,

more than any other, ougM to produce universal alarm, because it is lerelled
against the right of freely ezamining public characters and measures, ann
of free communication among the people thereon, which has ever been justly
deemed the only efectual guardian of every other rigid.
That this state having, by its Convention, which ratified the Federal
Constitution, expressly declared that, among other essential rights, "the
liberty of co,tscieuce and the press cannot be cancelled, abridged, re._trained, or modified, by any authority of the United States," and from its
extreme anxiety to guard these rights from every possible attack of sophistry and ambition, having, with other states, recommended an amendment for that purpose, whtch amendment was, in due thue, annexed to
the Constitution,--it
would mark a reproachful inconsistency, and criminal degeneracy, if an indifference were now shown to the most palpable
violation of one of the rights thus declared and secured, and to the estabhshment of a precedent which may be fatal to the other.
That the good people of this commonwealth, having ever felt, and con
tinuing to feel, the mo_t sincere affection for their brethren of the other
states; the truest anxiety for establishing and perpetuating the union o[
all; and the most scrupulous fidehty to that Constitution, which is the
pledge of mutual friendship, and the instrument of mutual h.lppiness,
the General Assembly doth solemnly appeal to the like dispositi,ms in the
other states, in confidence that they will concur with this commonwealth
in declaring, as it does hereby declare, that the acts aforesaid are unconstitutional ; and that the necessary and proper measures will be taken by
eac]_for coSperating with this state, in maintaining unimpaired the authorities, rights, and liberties, reserved to the states respectively, or to the
people.
That the governor be desired to transmit a copy of the foreging resolutions to the executive authority of each of the other states, with a request
that the same may be communicated to the legislature thereof, and that a
copy be furnished to each of the senators and representatives representing
this state in the Congress of the United States.
Attest,
JOHN g'_WART
179S, December 9,4. Agreed to by the Senate.
H. BROOKE.
A true copy from the original deposited in the office of the General
Assembly.
JOHN STEWART, Keeper of
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WHICH ACCOMPANIED THE FORE(;_OING RESOLUTIONS.
Fellow-citizens:
Unwilling to shrink from our representative responsifilities, conscious of the purity of our motives, but acknowledging your
"ight to supervise our conduct, we invite your serious atte.tion to the
emergency which dictated the subjoined resolutions.
Whilst we disdain
to alarm you by ill-founded jealousies, we recommend au investigation
graded by the coolness of wisdom, and a de_ision bottomed on firmness
hut tempered with moderation.

Virginia

Resolutions,

1798.

It would be perfidious in those intrusted with the GUARDIANSHIP
OF THE STATE
SOVEREIGNTY,
and acting under the solemn
obligation of the following oath,re"
I do swear that I will support the
Constitution of the United States," m not to warn you of encroachments,
which, though clothed with the pretext of necessity, or disgui_,_-_d
by arguments of expediency, may yet establish precedents which may ultimately
devote a generous and unsuspicious people to all the consequences of
usurped power.
Eneroachments
springing from a government WHOSE ORGANIZATION
CANNOT
BE MAINTAINED
WITHOUT
THE COOPERATION
OF THE
STATES,
furnish the strongest excitements upon the state legislatures to watchfulness, and impose upon them
the strongest obhgntion
TO PRESERVE
UNIMPAIRED
THE
LINE OF PARTITION.
The acquiescence of the states, ender infractions of the federal compact, would either beget a _l'medy consolidation, by precipitating the state
governments iuto impotency and contempt, or prepare the way fi)r a revolution, by a repetition of these infractions until the people are aroused to
appear iu the majesty of their strength.
It is to avoid these calamities
that we exhibit to the people the momentous question, whether the Constitution of the United States shall yield to a construction which, defies
every restraint, and overwhelms the best hopes of republicanism.
Exhortations
to disregard domestic usurpation, until foreign danger
shall have passed, is an artifice which may be forever used; because the
possessors of power, who are the advocates for its extension, can ever
create national embarrassments, to be successively employed to soothe the
people into sleep, whilst that power is swelling, silently, secretly, and
fatally. Of the same eharacter are insinuations of a foreign influenee,
which seize upon a laudable enthusiasm against danger from abroad, and
distort it by an unnatural application, so as to blind your eyes agaittst
danger at home.
The Sedition Act presents a scene which was never expected by the
early friends of the Constitution.
It was then admitted that the state
sovereignties were only diminished by powers specifically enumerated, or
necessary to carry the speoified powers into effeet. Now, federal authority
is deduced from implication ; and from the existenee of state law, it is inferred that Congress possess a similar power of legislation; whence Congress will be endowed with a power of legislation in all eases whatsoever,
and the states will be stripped of every right reserved, by the concurrent
claims of a paramount legislature.
The Sedition Act is the offspring of these tremendous pretensions,
which inflict s death-wound on the sovereignty of the states.
For the honor of American understanding, we will not believe that the
people have been allured into the adoption of the Constitution by an
,_ffeetation of defining powers, whilst the preamble would admit a eonstruelion which would erect the will of Congress into a power paramount in
all eases, and therefore limited in none. On the contrary, it is evident
that the objects for which the Constitution was formed were deemed
attainable only by a particular enumeration
and specification of eaeh
po_er granted to the federal government; reserving r_}lothers to the people, or _o the states. And yet it is in vain we search for any specified
power embracing the right of legislation against the freedom of the press
Had the stales been despoiled of their sovereignty by the generality ot
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the preamble, and h,_d the federal government been endowed with wh_t.
ever they should judge to be instrumental towards the union, justice.
tr_mquillity, common d_fence, general welfare, and the preservat,on of ht_
erty, nothing could have been more frivolous than an enumeration of
powers.
All the preceding arguments, arising from a deficiency of constitutions.
power in Congress, apply to the Alien Act ; and this act is liable to other
objections peculiar to itself. If a suspicion that aliens are dangerous, con
stitutes the justification of that power exercised over them by Congres_
th_n a similar suspicion will just,fy the exercise of a simdar p_wer over
natives; because there is nothing in the Constitution distinguishing between the power of a state to permit the residence of natives and aliens.
It is, therefore, a right originally po._sessed, and never surrendered, by the
respective states, and which is rendered dear and valuable to Virginia, because it is assailed through the bosom of the Con_itution, and because
her pecnliar situation renders the easy admission of artisans and laborers
an interest of vast importance.
But this bill contains other features, still more alarming and dangerous.
It dispenses with the trial by jury ; it violates the judicial system ; it confounds legislative, executive, and judicial powers; it punishes with_ut
triaJ ; and it bestows upon the President despotic power over a numerous
class of men. Are such measures consistent with our constitutional principles?
And will an accumul_stion of power so extensive in the hands of
the executive, over aliens, secure to nativ_ the blessings of republican
liberty ?
If measures can mould governments, anti if an uncontrolled power of
construction is surrendered to those who administer them, their progress
may be easily foreseen, and their end easily foretold. A lover of monarchy,
who opens the treasures of corruption by distributing emolument among
devoted partisans, may at the same time be approaching his object and deluding the people with professions of repubhcanism.
He may confound
monarchy and republicanism, by the art of definitson. He may varnish
over the dexterity which ambition never fails to display, with the pliancy
of language, the seduction of expediency, or the prejudices of the times ;
and he may come at length to avow, that so extensive a territory as that
of the United States can only be governed by the energies of monarchy ;
that it casmot be defended, except by standing armies; and that it cannot
be united, except by consolidati.n.
Measures have already been adopted which may lead to these consequences.
They consist
Iu fiscal systems and arrangemenL% which keep a host of commercial
and wealthy individuals imbodied, and obedient to the mandates of the
treasury ;
In armies and navies, which will, on the one hand, enlist the tendency
of man to pay homage to his fellow-creature who can feed or honor him ;
and on the other, employ the principle of fear, by punishing imaginary
insurrections, under the pretext of preventive justice ;
In swarms of officers, civil and, military, who can inculcate political
tenets tending to consolidation and monarchy, both by indulgences and
severities, and can act as spies over the free exercise of human reason ;
In restraining the freedom of the press, and investing the executive
with legiQlative, executive, and judicial powers, over a numerous body of
m_.u
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Ar.d, t,l._t we may shorten the catalogue, in establishing, by successive
precedents, such a mode of construing the Constitution as will rs_idly
remove every restraint upon federal power.
J,et history be consulted ; let the man of experience reflect ; nay, let
the artificers of monarchy be asked what further materials they can need
for building up their favorite system.
These are solemn but painful truths ; and yet we recommend it to you
not to forget the possibility of danger from without, although danger
threatens us from within. Usurpation is indeed dreadful; but against
fi_reign invasion, if that should happen, let us rise with hearts and hands
united, and repel the attack with the zeal of freemen who will strengthen
their title to examine and correct domestic measures, by having defended
their country against foreign aggression.
Pledged as we are, fellow-citizens, to these sacred engagements, we yet
humbly, fervently implore the Almighty Disposer of events to avert from
our land war and usurpation, the scourges of mankind; to permit onr
fields to be cultivated in peace ; to instil into nations the love of friendly
intercourse ; to suffer our youth to be educated in virtue, and to preserve
our morality from the pollution invariably incident to habits of war; to
prevent the laborer and husbandman from being harassed by taxes and imposts; to remove from ambition the means of disturbing the commonwealth ; to annihilate all pretexts for power afforded by war ; to maintain
the Constitution ; and to bless our nation with tranquillity, under whose
benign influence we may reach the summit of _appiness and glory, to
which we are destined by nature and nature's God.
Attest,
JOHN STEWART, C. H. D.
1799, January _d.
Agreed to by the Senate.
H. BROOKE, C. 8.
A true copy from the original deposited in the office of the General
Assembly.
JOHN STEWART, Keeper of Rolls.
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Is Tss Hovsz or REPWESZNTATIVES, Februa_ 1, 1799.
Senate and House of Representatives of the state of
Delaware, in General Assembly met, that they consider the resolutions
from the state of Virginia as a very unjustifiable interference with the
general government and constituted authorities of the United States, and
of dangerous tendency, and therefore hot fit subject for the further eonsid.
eration of the General Assembly.
iSAAC DAVIS, _aker o)' the Sena_.
STEPHEN LEWIS, Speaker of the House of Reprm,nbdwcs.
Test, JOHN FISHER, C. _JOHN
CALDWEIJ_, C. H. R.
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IJ Gz_IatL ASuHaLY, Yebruary, ._/.D. 1799.
Certain resolutions of the legislature of Virginia, passed on 21st of
December last, being communicated to this Assembly, u
1. Resolved, That, in the opinion of this legislature, the second section
of third article of the Constitution of the United States, in these words, to
wit, m ,, The judicial power shall extend to all cases arising under the laws
of the United States," m ve_qtsin the federal courts, exclusively, and ill the
Supreme Court of the United States, ultimately, the authority of deciding
on the constitutionality of any act or law of the Congress of the United
States.
2. Resolved, That for any state legislature to assume that authority
would be u
1st. Blending together legislative end judicial powers ;
2d. Hazarding an interruption of the peace of the states by civil discord, in case of a diversity of opinions among the state legislatures ; each
state having, in that case, no resort, for vindicating its own opinions, but
the strength of its own arm ;
3d. Submitting most important questions of law to less competent tribunals ; and,
4th. An infraction of the Constitution of the United States, expressed
in plain terms.
3. Resolved, That, although, for the above reasons, this legislature, in
their public capacity, do not feel themselves authorized to consider and
decide on the constitutionality of the Sedition and Alien laws, (so called,)
yet they are called upon, by the exigency of this occasion, to declare that,
in their private opinions, these laws are within the powers delegated to
Congress, and promotive of the welfare of the United States.
4. Resolved, That the governor communicate these resolutions to the
supreme executive of the state of Virginia, and at the same time express
to him that this legislature cannot contemplate, without extreme concern
and regret, the many evil and fatal consequences which may flow from
the very unwarrantable resolutions aforesaid of the legislature of Virginia,
passed on the twenty-first day of December last.
A true copy,
SAMUEL EDDY, _reta_,

COMMONWEALTH

OF MASSACHUSETTS.

Is SZSATZ,February 9, 1799
The legislature of Massachusetts, having takelJ into serious consider
ation the resolutions of the state of Virginia, passed the 21st day of
December last, and c_mmunicated by his excellency the governor, relative
to certain supposed infractions of the Constitution of the United States,
by the government thereof; and being convinced that the Federal Constitution is calculated to promote the happiness, prosperity, and safety, of
the people of these United States, and to maintain that union of the several states so essential to the welfare of the whole ; and being bound by
solemn oath to support and defend that Constitution,--feel
it unneces.
3ary to make any professions of their attachment to it, or of their firm
determination to support it against every aggression, foreign or domestic
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l_ut tl_ deem it their duty so|emnly to declare thzt, while they hold
sacred the principle, that consent of she people is the only pure source
of just and legitimate power, they cannot admit the right of the state
]egsslatures to denounce the administration of that government to which
the people themselves, by a solemn compact, have exclusively contorted
their national concerns. That, although a liberal and enlightened vigilance among the people is always to be cherished, yet an unreasonable
jealousy of the men of their choice, and a recurrence to measures of extremity upon groemdless or trivial pretexm, have a strong tendency to destroy all rational liberty at home, and to deprive the United States of the
mos_ e.q_ential advantages in rel_ions abroad. Thal_ this legislature ate
persuaded that the decision of all cases in law and equity arising under
the Constitution of the United States, and the construction of all laws
made in pursuance thereof, are exclusively vested by the people in the
judicial courts of the United States.
That the people, in that solemn compact which is declared to be the
supreme law of the land, have not constituted the mate legislatures the
_zdges of the acts or measures of the federal government, but have confided to them the power of proposing such amendments of the Constitutior_
as shall appear to them necessary to the interests, of conformable to the
wishes, of the people whom they represent.
That, by this construction of the Constitution, an amicable and dispassionate remedy is pointed out for any evil which experience may prove to
exist, and the peace and prosperity of the United States may be preserved
without interruption.
But, should the respectable state of Virginia persist in the assumption
of the right to declare the acts of the national government unconstitutional, and should she oppose successfully her force and will to those of
the nation, the Constitution would be reduced to a mere cipher, to the
form and pageantry of aufhorhy, without the energy of power ; every act
of the federal government which thwarted the views or checked the ambitious projects of a particular state, or of its leading and influential members, would be the object of opposition and of remonstrance ; while the
people, convulsed and confused by the conflict between two hostile jurisdictions, enjoying the protection of neither, would he wear_d into a
submission to some bold leader, who would establish himself on the ruins
of both.
The legislature of Massachusetts, although they do not themselves claim
the right, nor admit the authority of any of the state governments, to decide upon the constitutionality of the acts of the federal government, still,
lest their silence should be construed into disapprobation, or at best into
a doubt as to the constitutionality of the acts referred to by the state of
Virginia ; and as the General Assembly of Virfinia has called for an expression of their sentiments, _ do explicitly declare, that Ihey consider the
acts of Congress, commonly called " the Alien and Sedition Acts," not
only constitutional, but expedient and necessary:
Th_ the former act
respects u description of persons whose rights were not particularly contempl_ted in the Constitution of the United States, who are entitled only
to a temporary protection while they yield a temporary allegiance _ a proteetion which ought to be withdrawn whenever they become " dangerous
to the public safety," or are found guilty of " treasonable machinati(m "
against the government: That Congress, having been especially intrusted
by the people with the general defence of the hating, had nor only the
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wight, hut were bound, to protect it against internal as well as external
foes: That she United States, at the time of passing the Act concerning
Aliens, were threatened with actual invasion; had beers driven, by the
unjust and ambitious conduct of the French government, int_J warlike
preparations, expensive and burdensome ; and had then, within the bosom
of the country, thousands of aliens, who, we doubt not, were ready to
cooperate in any external attack.
It cannot be seriously believed that the United States should have
waited till the poniard had in fact been plunged.
The removal of aliens
is the usual preliminary of hostility, and m justified by the invariable
u_ages of nations.
Actual hos, ility had unhappily long been experienced,
and a formal declaration of it the government had reason daily to expect.
The law, therefore, was just and salutary; and no officer could with so
much propriety be intrusted with the execution of it, as the one in whom
the Constitution has reposed the executive power of the United States.
The Sedition Act, so called, is, in the opmmn of this legislature, equally
defensible.
The General Assembly of Virginia, in their resolve under
consideration, observe, that when that state, by ,ts Convention, ratified the
Federal Constitution, it expressJy declared, "theft, among other essential
rights, the liberty of conscience and of :.he press cannot be c,ancelled,
abridged, restrained, or modified, by any authority of the United States,"
and, from its extreme anxiety to guard these rights from every possible
attack of sophistry or ambition, with other states, recommended an
amendment for that purpose ; wl_ich amendment was, in due time, annexed
to the Constitution; but they did not surely expect that she proceedm__s
of their state Convention were to explain the amendment adopted by the
Union. The words of that amendment, on this subject, are, " Congress
shall make no law abridging the freedom of speech or of the press."
The act complained of is no abridgment of the freedom of either. The
genuine liberty of speech and the press is the liberty to utter and pnbhsh
the truth; but the constitutional right of the citizen to utter and publish
the truth is not to be confounded with the hcentionsness, in speaking and
writing, that is only employed in propagating falsehood and slander. Thin
freedom of the press has been explicitly secured by most, if not all the'state
constitutions ; and of this provision there has been generally but one constructiou among enlightened men -- that it is a security for the rational use,
and not the abuse of the press; of which the courts of law, the juries and
people will judge: this right is not infringed, but confirmed and established, by the late act of Congress.
By the Cons itution, the legislative, executive, and jndtcial departments
of government are ordained and established; and general enumerated
powers vested in them respectively, including those which are prohibited
to the several states. Certain powers are granted, in general terms, by
the people, to their general government, for the purposes of their safety
sad protection.
The government is not only empowered, but it is made
their duty, to repel invasions and suppress insurrections ; to guaranty to the
_everal states a republican form of government; to protect each state
against invasion, and, when applied to, against domestic violence ; to hear
and decide all cases in law and equity arisin_ under the Constitution, and
under any treaty or law made in pnrsuance thereof; and all cases of admiralty and maritime jurisdiction, and relating to the law of nations.
Whenever, therefore, it becomes necessary to effect any of the objects desi_nateu,
it is perfectly consonant to all just rules of construction to irlfer that tbe
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usual meanb and powers necessary to the attainment of that object are
:also granted. But the ConstRution has left no occasion to resort to implication for these powers ; it has made an express grant of them, in the
8th section of the 1st article, which ordains, "that Congress shall have
power to make all laws which shall be necessary and proper for carrying into
execution the foregoing powers, and all other powers vested by the Constitution in the government of the United States, or in any department
or officer thereof."
This Constitution has established a Supreme Court of the United States,
but has made no provision for its protection, even against such improper
conduct in its prese,lce, as might disturb its proceedings, unless expressed
in the section before recited.
But as no statute has been passed on this
subject, this protection is, and has been for nine years past, uniformly
found in the application of the principles and usages of the common law.
The same protection may unquestionably be afforded by a statute passed
in virtue of the before-mentioned section, as necessary and proper for
carrying into execution the powers vested in that department.
A cenatruction of the different parts of the Constitution, perfectly just and fair,
will, on analogous principles, extend protection and security, against the
offences in question, to the other departments of govermnent, in discharge
of their respective trusts.
The President of the United States is bound by his oath " to preserve,
protect, and defend, the Constitution;"
and it is expressly made his duty
"to take care that the laws be faithfully executed."
But this would be
impracticable by any created being, if there could be no legal restraint of
those scandalous misrepresentations of his measures and motives which
directly tend to rob him of the public confidence ; and equally impotent
would be every other public officer, if thus leR to the mercy of the
seditious.
It is holden to be a truth most clear, that the important trusts before
enumerated cannot be discharged by the government to which they are
committed, without the power to restrain seditious practices and unlawful
combiuatitms against itself, and to protect the officers thereof from abusive
misrepresent,_tions.
Had the Constitution withheld this power, it would
have made the government responsible for the effects, without any control
over the causes which naturally produce them, and would have essentially
failed of answering the great ends for which the people of the United States
declare, in the first clause of that instrument, that they establish the same
E viz., "to form a more perfect union, establish justice, insure domestic
tranquillity, provide for the common defence, promote the general welfare,
and secure the blessings of liberty to ourselves and posterity."
Seditious practices and unlawful combinations against the federal government, or any officer thereof, in the performance of his duty, as well as
licentiousness of speech and of the press, were punishable, on the principles of common law, in the courts of the United States, befi_re the act in
question was passed. This act, then, is an amelioration of that law in
favor of the party accused, as it mitigates the punishment which that
authorizes, and admits of any investigation of public men and measures
which is regulated by truth. It is not intended to protect men in office,
only as they are agents of the people.
Its object is to afford legal security
to public offices and trusts created for the safety and happiness of the
people, and therefore the security derived from it is for the benef;_tof re
people, and is their right.
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This construction of the Constitution, and of the existing law of the
land, as well as the act complaiued of, the legislature of Maasachusett_
most deliberately and firmly believe, results from a just and full view of
the several parts of the Constitution ; and they consider that act to be wise
and necessary, as an audacious and unprincipled spirit of fdlsehood ann
abuse had been too long unremittingly exerted for the purpose of perverting
public opinion, and threatened to undermine and destroy the whole fabric
of government.
The legislature further declare, that in the foregoing sentiments they
have expressed the general opinion of their consutuents, who have not
only acquiesced without complaint in those particular measures of the
federal governme.t, but have given their explicit approbation by reelecting
those meu who voted for the adoption of them. Nor is it apprehended
that the citizens of this state will be accused of supineness, or of an indifference to their constitutional rights ; for while, on the one hand, they
regard with due vigilance the conduct of the government, on the other,
their freedom, safety, and happiness require that they should defend that
government and its constitutional measures against the open or insidious
attacks of any foe, whether foreign or domestic.
And, lastly, that the legislature of Massachusetts feel a strong conviction, that the several United States are connected by a common intereat, which ought to render their union indissoluble; and that this state will
always coSperate with its confederate states in rendering that union productive of mutual security, freedom, and happiness.
Sent down for concurrence.
SAMUEL PHIL,LWS,
In the House of Representatives, February 13, 1799.
Read and concurred.
EDWARD H. ROBBINS, Speaker.
A true copy.
Attest,
JOHN AVERY, _'reta_.

STATE

OF NEW

YORK.

Is SZN_tTZ,YgareA5, 1799.
Whereas the people of the United States have established for themselves
a free and independent national government : And whereas it is essential
to the existence of every government, that it have authority to defend and
preserve its coustitutional powers inviolate, inasmuch as every infringement thereof tends to its subversion: And whereas the judicial power
extends expressly to all cases of law and equity arising under the Constitution and the laws of the United States, whereby the interference of the
legislatures of the particular states in those cases is manifestly excluded :
And whereas our peace, prosperity, and happiness, eminently depend on
the preservation of the Union, in order to which a reasonable confidence
in the constituted authorities and chosen representatives of the people is
indispensable:
And whereas every measure calculated to weaken that
confidence has a tendency to destroy the usefulness of our public functionaries, and to excite jealousies equally hostile to rational liberty, and the
principles of a good republican government : And whereas the Senate, not
perceiving that the rights of the particular states have been violated, nor
Jny unconstitutional powers assumed by the general government, cannot
forbear to express the anxiety and regret with which they observe the inflammatory and pernicious sentiments _nd doct-ineq which are contained
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in the resolutio_is of the legislatures of Virginia and Kentucky -- sentimemts and doctrines no less repugnant to the Cormtitu,twn of the United
States, and the primciples of their union, than destructive to the federal
government, and unjust to those whom the people have elected to administer it; -- wherefore
Resolved, That while tke Sen_tte feel themselves constrained to bear
•znequivocal testimoay against sach sediments and doctrines, they deem it
a duty no less indispensable explicitly to declare their incompetet_cy, as a
branch of the legislature of this state, to supervise the acts of the general government.
Resolved, That his excellency, the governor, be, and he is hereby, requested to transmit a copy of the fowegoing resolution to the executives el
the states of Virginia and Kentucky, to the end that the same may be
communicated to the legislatures thereof.
A true copy.
AnM_ ]L BAUCKER, C/erk.

STATE

OF

CONNECTICUT.

At a Genera] Assembly_ of the state of Connecticut, holden at "Hartford, in the said state, on th'esecond Thursday of May, Anno Domini 1799,
his excellency, the governor, having communicated to this Assembly sundry resolutions of the legislature of Virginia, adopted in December, 179S,
which relate to the measures of the general governmenti and the said resoutions having been considered, it is
Resolved, That this Assembly views with deep regret, and explicitly dis.
avows,the principles contained in the aforesaid resolutions, and particularly
the opposition to the" Alien and Sedition Acts" -- acts which the Constitution authorized, which the exigency of the country rendered necessary,
which the constituted authorities have enacted, and which merit the entire
approbation of this Assembly. They, therefore, decidedly refuse to concur
with the legislature of Virginia in promoting any of the objects attempted
in the aforesaid resolutions.
.41wI it isfurt]wr resolved, That his excellency, the governor, be requested to transmit a copy of the foregoing resolution to the governor of
Virginia, that it may be communicated to the legislature of that state.
Passed in the House of Representatives unanimously.
Attest,
JOHN C. SMITH, C/erk.
Concurred, unanimously, in the Upper House.
Teste,
SAMUEL WYLLYS, _%_.

STATE

OF NEW
]S THa

Hou|I

HAMPSHIRE.
OIr RIPRESIEFrA'rlvIS_

,)'U_ 14, 1799.

The committee to take into consideration the resolutions of the General
Assembly of Virginia, dated December 21, 1798; also certain resolutions
of the legislature of Kentucky, of the 10th November, 1798, report as
follows :The legislature of New Hampshi re , harm
" g tak_a
• ." "Hlto cons_deratmn
"
" eer
lain resolutions of the General Assembly o¢ Virginia, dated December
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21, 179._; also certain resolutions of the legislature of KentucKy, of the
l_)th of November, 1798 :m
Resolved, That the legislature of New Hampshire unequivocally express a firm resolution to maintain and defend the Constitution of the Uldted
States, and the Constitution of this state, against every aggression, either
foreign or domestic, and that they will support the government of the
United States in all measures warranted by the former.
That the state legislatures are not the proper tribunals to determine the
eonsututionality of the laws of the general government ; that the d,ty of
such decision is properly and exetusively confided to the judicial department.
'That, if the legislature of New Hampshire, for mere speculative purposes, were to e_tpre-s an opinion on the acts of the gener_d government,
commonly called "the Alien and Se&tiou Bills," that opinmn would unreservedly be, that those acts are constitutional, and, in the present critical
situation of our country, highly expedient.
That the constitutionality
and expedteney of the acts aforesaid have
been very ably advocated and clearly demonstrated by many citizens of
the United States, more especially by the minority of the General Assembly of Virginia.
The legislature of New Hampshire, therefore, deem it
unnecessary, by any train of arguments, to attempt fi]rtber illustration of
the propositions, the truth of which, it is confidently believed, at this day,
is very generally seen and acknowledged.
Which report, being read and considered, was unanimously received
and accepted, one hundred and thirty-seven members being present.
Sent up for concurrence.
JOHN PRENTICE, Speaker.
In Senate, same day, read and concurred unanimously.
AMOS SHEPAED, Pre.s/den_
Approved, June 15, 1799.
J.T. GILMAN, Governor.
A true copy.
Attest,
JOSEPH PEARSON, Secreta_.

STATE

OF VERMONT.

lr_TnZ House or REraEs_rArxvzs, October30, Yl.D. 1'_99.
The house proceeded to take under their eousideration the resolutions
of the General Assembly of Virginia, relative to certain measures of the
_eneral government, transmitted to the legislature of this state, for their
consideration : Whereupon,
Resoh,ed, Tha: the General Assembly of the state of Vermont do highly disapprove of the resolutions of the General Assembly of Virginia, as
being unconstitutional
in their nature, and dangerous in their tendency
It belongs not to state legislatures to decide on the constitutionality of
"aws made by the general goverrlment; this power being exclusively vested in the judiciary courts of the Union.
That his excellency, the governor, be requested to transmit a copy of this re.solution to the executive oi
Virginia, to be communicated to the General Assembly of th,-.t state : Ana
that the same be sent to the governor and council for their concurrence.
SAMUEL C. CRAFTS, C/eeL
In Council, October 30, 1799.
Read and concurred unanimously.
RICHARD WHITNEY, 8¢craarv.
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Kentucky

KENTUCKY

Resolutions

RESOLUTIONS

of 1798, 1799.

OF 1798 AND 1799.

[THE ORIGINAL DRAFT PREPARED BY THOMAS JEFFERSON.]
Tlhefollowing Resolutions passed the House of Representatives of Kentucky, Nov
O, 17.98. On the passageof the 1st Resolution,one dissentient; _t, 3d, 4th_5th,
6th, 7th, 8th, two dissentients; 9th, three dimentiente.]
1. Resolved, That the several states composing the United States of
America are not united on the principle of unlimited submission to their
general government; but that, by compact, under the style and title of a
Constitution for the United States, and of amendments thereto, they constituted a general government for special purposes, delegated to that
government certain definite powers, reserving, each state to itself, the residuary mass of right to their own self-government;
and that whensoever
the general government assumes undelegated powers, its acts are unauthoritative, void, and of no force ; that to this compact each state acceded
as a state, and is an integral party ; that this government, created by this
compact, was not made the exclusive or final judge of the extent of the
powers delegated to itself, since that would have made its discretion, and
not the Constitution, the measure of its powers; but that, as in all other
cases of compact among parties having no common judge, each party has
an equal right to judge for itself, as well of infractions as of the mode and
measure of redress.
2. Resolved, That the Constitution of the United States having delegated to Congress a power to punish treason, counterfeiting the securities and
current coin of the United States, piracies and felonies committed on the
high seas, and offences against the laws of nations, and no other crimes whatever; and it being true, as a general principle, and one of the amendments
to the Constitution having also declared "that the powers not delegated to
the United States by the Construction, nor prohibited by it to the states, are
reserved to the states respectively, or to the people,"-therefore, also, the
same act of Congress, passed on the 14th day of July, 179S, and entitled
"An Act in Addition to the Act entitled ' An Act for the Punishment of
certain Crimes against the United States ;' " as also the act passed by them
on the 27th day of June, 1798, entitled " An Act to punish Frauds committed on the Bank of the United States," (and all other their acts which
assume to create, define, or punish crimes other than those enumerated in
the Constitution,) are altogether void, and of no force; and that the power
to create, define, and punish, such other crimes is reserved, and of right
appertains, solely and exclusively, to the respective states, each within its
own territory.
3. Resolved, That it is true, as a general principle, and is also expressly
declared by one of the amendments to the Constitution, that "the powers
not delegated to the United States by the Constitution, nor prohibited by it
to the states, are reserved to the states respectively, or to the people ;" and
that, no power over the freedom of religion, freedom of speech, or freedom
of the press, being delegated to the United States by the Constitution, not
prohibited by it to the states, all lawful powers respecting the same did of
right remain, and were reserved to the states, or to the people ; that thus
was manifested their determination to retain to themselves the right oi
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judging how far the licentic_sness of speech, and of the prt_.s, may be
abridged without lessening their useful freedom, and how far those abuses
which cannot be separated from their use, should be tolerated rather than
the use be destroyed ; and thus alse they guarded against all abridgment,
by the United States, of the freedom of religious principles and exercises,
and retained to themselves the rtght of protecting the same, as this, stated
by a law passed on the general demand of its citizens, had atre;tdy protected them from ;dl human restraint or interference; and that, in addition
to this general principle and express declaration, another and more special
provision has been made by one of the amendments to the Constitution,
which expressly declares, that "Congress shall make no laws respecting
an establishment of religion, or prohibiting the free exercise thereof, or
abridging the freedom of speech, or of the press," thereby guarding, in the
same se_tence, and under the same words, the freedom of rehgion, of
speech, and of the press, insomuch that whatever violates either throws
down the sanctuary which covers the others,-- and that libels, falsehood,
and defamation, eqllally with heresy and false rehgion, are withheld from
the cognizance of federal tribun_.Is. '['hat therefore the act of the Congress of the United States, passed on the 14th of July, 179S, entitled " An
Act in Addition tt_ the Act entitled ' An Act for the Punishment of certain Crimes against the United States,'" which does abridge the freedom
of the press, is not law, but is altogether void, and of no force.
4. Resolved, That alien friends are under the jurisdiction and protection of the laws of the state wherein they are ; that no power over them
has been delegated to the United States, nor prohibited to the individual
states, distinct from their power over citizens; and it being true, as a
general principle, and one of the amendments to the Constitution having
also declared, that "the powers not delegated to the United States bY the
Constit=ltion, nor prohibited to the states, are reserved to the states, respectively, or to the people," the act of the Congress of the United States,
passed the 2"2dday of June, 179S, entitled " An Act concerning Aliens,"
which assumes power over alien friends not delegated by the Constitution,
is not law, but is altogether void and of no force.
5. Resolved, That, in addition to the general principle, as well as the
express declaration, that powers not delegated are reserved, another and
more special provision inserted in the Constitution from abundant caution,
has declared, " that the migration or importation of such persons as any
of the states now existing shall think proper to admit, shall not be prohibited by the Congress prior to the year 1808." ']'hat this commonwealth does admit the migration of alien friends described as the subject
of the said act concerning aliens; that a provision against prohibiting
their migration is a provision against all acts equivalent thereto, or it
would be nugatory; that to remove them, when migrated, is equivalent to
a prohibition of their migration, and is, therefore, contrary to the said
provision of the Constitution, and void.
6. Resolved, That the imprisonment of a person under the protection
of the laws of this commonwealth, on his failure to obey the simple order
of the President to depart out of the United States, as is undertaken by
the said act, entitled, " An Act concerning Aliens," is contrary to the
Constitution, one amendment in which has provided, that " no person
shall be deprived of liberty without due process of law ;" and that another
having provided, "th_tt, in all criminal prosecutions, the accused shall
et,joy the right of a public trial by an impartial jury, to be informed as to
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the nature and cause of the acen_.:tion,,to be c_r_fromed wifla the wltnesse_ against h,m, to have compulsory pro_ess for obtaining witnee_es in
his favor, a,_d to have asststanee el"count-el for ins defence," the same act
undertaktug to authorize the President to remove a person out of the
United States who Js u_,der the protection of the law, on his own su_piclo., without jury, without pubhe trial, without confrontation of the witnesses against hmi, wLthout having witnesses in his favor, without defence,
without counsel -- contrary to the_e provisions also of the Constitution
is therefore not law, but utterly void, and of no force.
That transferring the power of judging any person who is under the.
protection of the laws, from the courts to the President of the United
States, as is undertaken by the same act concerning aliens, is against the
article of the Constitution which provides, that " the judicial power of the
United 8tares shall be vested in the courts, the judges of which shall hold
their office during good behavior," and that the said act is void for that
reason also; and it is further to be noted that this transfer of judiciary
power is to that m_gistrate of the general government who already possesses all the execntive, and a qualified negative in all the legislative
powers.
7. R_,solved, That the construction applied by the general g_zvernment
(as is evident by sundry of their proceedings) to those parts of the'Constitution of the United States which delegate to Congress power to lay
and collect taxes, dut_, imposts, excises; to pay the debts, and provide
for the common defenoe and general welfare, of the United States, and to
make all laws which shall be necessary and proper for carrying into execution the powers vested by the Constitution in the government of the
United States, or any department thereof, goes to the destruction of all
the hmits prescribed to their power by the Constitution ; that words meant
by thal instrument to be subsidiary only to the execution of the limited
powers, ought not to be an construed as themselves to give unlimited
powers, nor a part 8o to be takan as to destroy the whole residue of the
instrument; that the proceedings of the general government, under color
of those articles, will be a fit and necessary subject for revisal and correction at a time of greater tranquitlity, while those specified in the preceding resolutions call for immediate redress.
8. Resolved, That _he preceding resolutions be transmitted to the senators and representatives in Congress from this commonwe,_lth, who are
enjoined to present the same to their respective houses, and to use their
best ende _vors to procure, at the next session of' Congress, a repeal of the
aforesaid unconstitutional and obnoxious acts.
9. Resolved, lastly, That the governor of this commonwealth be, and
is, authorized and requested to commumeate the preceding resolutions to
the legislatures of the several states, to assure them that this commonwealth considers union for special national purposes, and particularly for
those specified in their late federal compact, to be friendly to the peaoe,
happiness, and prosperity, of all the states: that, faithful to that compact,
according to the plain intent and meaning in which it was understood and
acceded to by the several parties, it is sinoerely anxious for its preservation ; that it does also belie_'e, that, to take from the states all the powers
of self-government, and transfer them to a general and consolidated government, without regard to the special government, and reservation8
solemnly agreed to in that compact, is not for the peace, happine_% or
brosl_rity of these states; and that, therefore, this commonwealth i_
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determined, as it doubts not its on-states are, to submit to undelegated Lad
consequently unlimited powers in no man, or body of men, on earth ; that.
if the acts before specified should stand, these conclusions would flow
from them --that the general government may place any act they th/ak
proper on the list of crimes, and punish it themselves, whether enumerated
or not euumerated by the Constitution as cognizable by them ; that they
may transfer its cognizance to the President, or any other person, who
may himself be the accuser, ooua_sel, judge, and jury, whose suapicim_
may be the evidence, his order the sentence, his oltlcer the executioner,
and his breast the sole record of the transaction; that a very numerous
and valuable description of the inhabitants _rf these states, being, by this
precedent, reduced, as outlaws, to absolute dominion of one man, and the
barriers of the Constitution thus swept from us all, no rampart now remains against the passions and the power of a majority of Congress, to
protect from a like exportation, or other grievous punishment, the minority
of the same body, the legislatures, judges, governors, and counsellors of
the states, nor their other peaceable mhabttants, who may venture to reclaim the constitutional rights and liberties of the states and people, or
who, for other causes, good or bad, may be obnoxious to the view, or
marked by the suspicions, of the President, or be thought dangerous to
his or their elections, or other interests, public or personal; that the
friendless alien has been selected as the safest subject of a first esperimeat; but the citizen will soon follow, or rather has already followed;
_'or already has a Sedition Act marked him as a prey: That these end
sceeessive acts of the same character, unless arrested on the threshold,
may tend to dr,re these states into revolution and blood, and will fi,rnish
new calumnies against republican governments, and new pretexts for those
who wish it to be believed that man cannot be governed but by a rod of
iron; that it would be a dangerous delusion were a confidence in the men
of our choice t6 silence our fears for the safety of our rights; that coatidense is every where the parent of despotism ; free government is founded
in jealousy, and not in confidence; it is jealousy, and not colJfidonce,
which prescribes limited constitutions to bind down those whom we are
obliged t,_ trn-t with power; that our Constitution has accord,)gly fixed
the limit_ to which, and no farther, our confidence may go; and let the
honest adv-,_cate of confidence read the Alien and Sedition Acts, and say
if the Constitution has not been wise in fixin_ limits to the government it
created, and whether we should be wise in destroying tho_e limits: let him
say what the government is, if it be not a tyranny, which the men of our
choice have conferred on the President, and the President of our choice
has assented to and accepted, over the friendly strangers, to whom the
mild spirit of our country and its laws had pledged hospitality and protection; that the men of our choice have more respected the bare suspicions of the President than the solid rights of innocence, the claims of
justification, the sacred force of truth, and the forms and substance of law
and justice.
In questions of power, then, let no more be said o£ confidence in man,
but bind him down from mischief by the chains of the Constitution.
That
this commonwealth does therefi_re call on its co-states for an expression
of their sentiments on the acts concerning aliens, and for the punishment
of certain crimes herein before specified, plainly doclaring whether these
ect_-are or are not authorized by the federal compact.
And it doubts not
that their sense will be so announced as to prove their attachment to lira
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ited government, whether general or particular, and that the rights and
libert,es of their co-states will be exposed to no dangers by remaining emfmrked on a common bottom with their own ; but they will concur with
this commonwealth in considering the said acts as so palpably against the
Constitution as to amounl to an undisguised declaration, that the compact
is not meant to be the measure of the powers of the general government,
but that it will proceed in the exercise over these states of all powers
whatsoever.
That they will view this as seizing the rights of the states,
and consolidating them in the hands of the general government, with a
power assumed to bind the states, not merely in cases made federal, but in
all cases whatsoever, by laws made, not with their consent, but by others
against their consent; that this would be to surrender the form of government we have chosen, and live under one deriving its powers from its
own will, and not from our authority; and that the co-states, recurring to
their natural rights not made federal, will concur in declaring these void
and of no f,Jrce, and will each unite with this commonwealth ill requesting
their repeal at the next session of Congress.
EDMUND BULLOCK, 3. H. R.
JOHN CAMPBELL, 8. S. P. T.
Passed the House of Representatives, Nov. 10. 1798.
Attest,
THO'S. TODD, C. H. "R.
In Senate, Nov. 13, 1798mUnanimously
concurred in.
Attest,
]3. THURSTON, C. 3.
Approved, November 19, 1798.
JAMES GARRARD, Governorof KentudaJ.o
By the Governor,
HARRY TOULMIN, Seereta_ of Sta/z.
Hovsz or RzrazSa_TATIvzs, Thursday, ,Nov. 14, 1799.
The house, according to the standing order of the day, resolved itself
into a committee.of the whole house, on the state of the commonwealth,
(Mr. Desha in the chair,) and, after some time spent therein, the speaker
resumed the chair, and Mr. Desha reported, that the committee had taken
under consideration sundry resolntions passed by several state legislatures,
on the subject of the Alien and Sedition Laws, and had come to a resolution thereupon, which he delivered in st the clerk's table, where it was
read and unanimously agreed to by the house, as follows :m
The representatives of the good people of this commonwealth, in General
Assembly convened, having maturely considered the answers of sundry
states in the Union to their resolutions, passed the last session, respecting
certain unconstitutional laws of Congress, commonly called the Alien and
Sedition Laws, would be faithless, indeed, to themselves, and to those they
represent, were they silently to acquiesce in the principles and doctrines
attempted to be maintaiued in all those answers, that of Virginia only excepted. To again enter the field of argument, and attempt more fidly or
forcibly to expose the unconstitutionality of those obnoxious laws, would,
it is apprehended, be as unnecessary as unavailing..
We cannot, however,
but lament that, in the discussion of those interesting subjects by sundry
of the legislatures of our sister states, unfounded suggestions and nncandid
insinuations, derogatory to the true character and principles of this commonwealth, have been substituted in place of fair reasoning and sonnd
argument.
Our opinions of these alarming measures of the general government, together with our reasons for those opinions, were detailed with
decency and with temper, and submitted to the discussion and judgment
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of our fellow-eitmens throughout the Union.
Whether the like decency
and temper have been observed in the answers of most of those states wh_,
have denied, or attempted to obviate, the great truths contained in those
resolut,ons, we h_ve now only to submit to a candid world. Faithful to
the true principles of the federal Union, unconscious of any designs to disturb the harmony of that Union, and anxious oldy to escape the fangs of
despotism, tile good people of this commonwealth are regardless of censure
or ¢alumniatton.
Lest, however, the silence of this commonwealth should
be construed rote an acquiescence in the doctrines and principles advanced,
and attempted to be maintained, by the said answers; or at least those
of our fellow-citizens, throughout the Union, who so widely differ from us
on those important subjects, should be deluded by the expectation that we
shall be deterred from what we conceive our duty, or shrink from the prin.
ciples contained in those resotutsons, -- therefore,
Resolved, That this eommonweahh considers the federal Union, upon
the terms and for the purpc,ses specified in the late compact, conducive t9
the hberty and happiness of the several states : That it does now unequivocally declare its attachment to the Union, and to that compact, agreeably
to hs obvious and real intention, and will be among the last to seek its
dissolution : That, if those who administer the general government be permitted to transgress the I,mits fixed by that compact, by a total dssregard
to the spectal delegations of power therein contained, an anmhdat,on of
the state governments, and the creation, upon their rums, of a general
consohdated government, will be the inevitable consequence:
That the
principle and construction, contended f.r by sundry of the state legislatures, that tile general government is the exclusive judge of the extent of
the powers delegated to it, stop not short of despotism _ since the diseretmn of those who administer the government, and not the Constitution.
would be the measure of their powers: That the several states who formed
that instrument, being sovereign and independent, have the unquestionable
right to judc, e of the infraction : and, That a nullification, by those sovereignties, o_all unauthorized acts done under color of that in._trurarnt, is
the rightful remedy/: That this commonwealth does, under the mast dehberate reconsideration, declare, that the said Alien and Sedlttcm Laws
are, in their opinion, palpable violations of the said Constitution;
and,
however cheerfully it may I_edisposed to surrender its opinion to a majority of Its sister states, in matters of ordin,_ry or doubtful policy, yet, in
momentous regulations like the present, which so vitally wo.nd the best
rights of the emzen, it would consider a silent acquiescence as highly
criminal: That, although this commonwealth, as a party to the federal
compact, will bow to the laws of the Union, yet it does, at the same
t,me, declare, that it will not now, or ever hereafter, cease to oppose, in a
constitutional manner, every attempt, at what quarter soever offered, to
violate that compact : And finally, in order that no pretext or arguments
may be drawn frmn a supposed acquiescence, on the part of this commonwealth, in the constitutionality
of those laws, and be thereby used as
precedents for similar future violations of the federal compact, this commonwealth does now enter against them its solemn PROTEST.
Extract, &.c.
Attest,
THOMAS TODD, C'. H. R.
In Senate, Nov. 2_, 1799.Read and concurred in.
Attest,
B. THURSTON, C. ,,g
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as THE VIRGINIA RESOLUTIONS.
Hovaz or DZLZO_tTZS,
Session
of1799---1800.

Report of the Committee to whom were r_ferred the Communications of
various ,States, relative to the Resolutions of the last General Assembly
of this _tate, concerning the Alien and _ledition Laws.

,

Whatever room might be found in the proceedings of some of the states,
who have disapproved of the resolutions of the General Assembly of this
commonwealth, passed on the 21st day of December, 1798, for painful
remarks all the _p,rit and manner of those proceedings, it appears to the
comlmttee most consmtent with the duty, as well as dtgmty, of the General
Assembly, to hasten an oblivion of every circumstance which might be
construed into a diminution of mutual respect, confidence, and affection,
among the members of the Union.
The committee have deemed it a more useful task to revise, with a critical eye, the resolutions which have met with their d,sapprobation ; to
examine fully the several objections and arguments which have appeared
against them ; and to inqdire whether there can be any errors of fact, of
principle, or of reasoning, wh,ch the candor of the General Assembly
ought to acknowledge and correct.
The first of the resolutions is in the words following :_
,, R_solved,That the General Assembly of Virginia doth unequivneatly express a
firm resolution to maintain and defend the Const_tutmnof the United States, and the
Constitution of thzs state, against every aggression, either foreign or domestic; and
that they will support the government of the United States in all measures warranted
by the former."
No unfavorable comment can have been made on the sentiments here
expressed.
To maintain and defend the Constitution of the U_ited States,
and of their own state, against every aggression, both foreign and domestie, and to support the govermnent of the United States in all measures
warranted by their Constitution, are duties which the General Assembly
ought always to feel, and to which, on such an occasion, it was evidently
proper to express their sincere and firm adherence.
In their next resolution
,, The General Assembly most solemnly deelares a warm attaehment to the union
of the states, to maintain which it pledges all its powers ; and that, f_rthis end, It is
their duty to watch ¢werand oppose every infi'aetlon of those principles which constitute the only basis of that Union, because a faithful observanceof them can alone
secure its existence and the public happiness "
The observation just made is equally applicable to this solemn declaration of warm attachment to the Union, and this solemn pledge to maintain
it ; nor can any question arise among enlightened friends of the Union, as
to the duty of watching over and opposing every infraction of those principles which constitute its basis, and a faithful observance of which can
alone secure its existence, and the public happiness thereon depending.
The third resolution is in the words following :
"That this Assomhly
doth explicitly
and , peremptorily declare, that . it views
the
-powers of the federal --government,
as- resulting
fromthe compactto wh,ch th p states
are parties, as limited by the plain sense and intention -f the instrument const_tutin{[
that compact-- as no further valid than they areauthorized bythe grants enumerated

1800.]

Madison's

Report

on tire Vir_nia

Rcsolutlons.

547

m that compact;
and that, in cue ofa delibergte, palpable, and dangerous eze_iJe
of
other powers, not granted by the uid compact, the etstes who are parties thereto have
the right, and are m duty bound, to interpose,
for arresting the prog'rea of the evil.
and _,r maintaining,
within their rempective limits, the authorities,
rights, and liberties,
appertaining
to them."

On this resolution the committee have bestowed all the attention which
its importance merits. They have scanned it not merely with a strnet,
hut with a severe eye; and they feel confidence in pronouncing that, in
its just and fair construction, it is unexceptionably true in its several positions, as well as constitutional and conclusive m its inferences.
The resolution declares, first, that " it views the powers of the federal
government as resulting from the compact to which the states are parties ;"
m other words, that the federal powers are derived from the Constitution ;
and that the Constitution is a compact to which the states are parties.
Clear as the position must seem, that the federal powers are derived
from the Constitution, and from that alone, the committee are not unapprized of a late doctrine which opens another source of federal powers,
act less extensive and important than it is new and unexpected.
The
examination of this doctrine will be most convenicotly conuected with a
review of a succeeding resolution. The committee satisfy themselves here
with briefly remarking that, in all the contemporary discussions and comments which the Constitqltion underwent, it was constantly justified and
recommended on the ground that the powers not given to the governmeut
were withheld from it; and that, if any doubt could have existed on this
subject, under the original text of the Constitution, it is removed, as far
as words could remove it, by the l_th amendment, now a part of the Constitution, which expressly declares, " that the powers not delegated to the
United States by the Constitution, nor prohibsted by it to the states, are
reserved to the states respectively, or to the people."
The other position involved in this branch of the re_lution, namely,
"that the states are parties to the Constttution," or compact, is, in the
ludgment of the committee, eqnally free from objection.
It is indeed true
that the term "states"
is sometimes used in a vague sense, and sometimes
la different senses, according to the subject to which it is applied. Thus
_t s,_metimes means the separate sections of territory occupied by the political societies within each ; sometimes the particular governments established by those societies; sometimes those societies as organized into
those particular governments; and lastly, it means the people composing
those political societies, in their highest sovereign capacity.
Although it
might be wished that the perfection of language admitted less diversity
m the signification of the same words, yet little inconvenience is produced
by it, where the true sense can be collected with certainty from the different applications.
In the present instance, whatever different construction
of the term " states," in the resolution, may have been entertained, all
will at least concur in that .last mentioned: because in that sense the
Constitution was submitted to the " states ; " in that sense the "gates"
ratified it ; and in that sense of the term "states," they are consequently
parties to the compact from which the powers of the federal government
result.
The next position is, that the General Assembly views the powers of
the federal government " as limited by the plain sense and intention of
the instrument constituting that compact," and " as no further valid than
•hey are authorized by the _rants therein enumerated."
It does not seen,
rossible that any just objection can lie against either of these clan_a'a
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The first amounts merely to a declaration that the compact ought to have
the interpretatton plainly intended by the parties to it; the other, to a
declaration that it ought to have the execution and effect intended by
them. If the powers granted be valid, it is solely because they are granted; and if the granted powers are valid because granted, all other powers not granted must not be valid.
The resolutice, having taken this view of the federal compact, proceeds
to infer, "That,
in case of a deliberate, palpable, and dangerous exercise
of olber powers, not granted by the said compact, the states, who are parties thereto, have the right, and are in duty hound, to interpose for arresting the progress of the evil, and for maintaining, within their respective
hmits, the authorities, rights, and liberties, appertaining to them."
It appears to your committee to be a plain principle, founded in common sense, ilbJstrated by common practice, and essential to the nature
of compacts, that, where resort can be had to no tribunal superior to the
authority of the parties, the parties themselves must be the rightful judges,
in the last resort, whether the bargain made has been pursued or violated.
The Constitution of the United States was formed by the sanction of the
states, given by each in its sovereign capacity.
It adds to the stability
and dignity, as well as to the authority, of the Constitution, that it rests
on this legitimate and solid foundation.
The states, then, being the parties to the constitutional compact, and in their sovereign capacity, it follows of necessity that there c.an be no tribunal, above their authority¢ to
dec.ide, in the last resort, whether the compact made by them be violated ;
and consequently, that, as the parties to it, they must themselves decide,
in the last resort, such questions as may be of suificient magnitude to require their interposition.
It does not follow, however, because the states, as sovereign parties to
their constitutional compact, must ultimately decide whether it has been
violated, that such a decision ought to be interposed either in a hasty
manner or on doubtful and inferior occasions.
Even in the case of ordinary conventions between different nations, where, by the strict rule of
interpretation, a breach of a part may be deemed a breach of the whole,
-- every part being deemed a condition of every other part, and of the
whole, w it is always laid down that the breach must be both wilful and
material, to justify an application of the rule. But in the case of an intimate and constitutional union, like that of the United States, it is evident that the interposition of the parties, in their sovereign capacity, can
be called for by occasions only .'._eply and essentially affecting the vital
principles of thei_ political system.
The resolution has, accordingly, guarded against any misapprehension
of its o_ect, by expressly requiring, for such an interposition, "the case
of a deliberate, palpable, and dangerous breach of the Constitution,
by the exercise of powers not granted by R." It must be a case not of
a light and transient nature, but of a nature dangerous to the great purposes for which the Constitution was established.
It must be. a case, moreover, not obscure or doubtful in its construction, but plain and paIpable.
Lastly, it must be a case not resulting from a partial consideration or hast)"
determination, but a case stamped with a final consideratioa and deliberate
adherence.
It is not necessary, because the resolution does not require,
that the question should be discussed, how far the exercise of any particulaw power, ungranted by the Constitution, would justify the. imerposition
of the parties to it. As cases might easily be stated, which none would
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contend ought to fall within" that description,--cases,
on the other hand,
might, with equal ease, be stated, so flagrant and so fatal as to unite every
opinion in placing them within the description.
But the resolution hu done more than guard against misconstruction,
by expressly referring to cases of a deliberate, palpable, and dangerous
nature. It specifies the object of the interposition, which it contemplates
to be solely that of arresting the progress of the evil of usurpation, and of
maintaining the authorities, rights, and liberties, appertaining to the states
as parties to the Constitution.
From this view of the resolution, it would seem inconceivable that il
can incur any just disapprobation from those who, laying aside all momentsry impressions, and recollecting the genuine source and object of the
Federal Constitution, shall candidly and accurately interpret the meaning
of the General Assembly.
If the dehberate exercise of dangerous powers,
palpably withheld by the Constitution, could not justify the parties to it in
interposing even so far as to arrest the progress of the evil, and thereby to
preserve the Constitution itself, as well as to provide for the safety of the
parties to it, there would be an end to all relief from usurped power, and
a direct subversion of the.rights specified or recognized under all the state
constitutions, as well as a plain denial of the fundamental principle on
which our independence itself was declared.
But it is objected, that the judicial authority is to be regarded as'the
sole expositor of the Constitution in the last resort ; and it may be asked
for wh_t reason the declaration by the General Assembly, supposing it to
be theoretically true, could be required at the present day, and in so solemn
a manner.
On this objection it might be observed, first, that there may be instances
of usurped power, which the forms of the Constitution would never draw
within the control of the judicial department; secondly, that, if the deci_
ion of the judiciary be raised above the authority of the sovereign parties
to the Constitution, the decisions of the other departments, not carried by
the forms of the Constitution before the judiciary, must be equally authoritative and final with the decisions of that department. But the proper
answer to the objection is, that the resolution of the Genera] Assembly
relates to those great and extraordinary cases, in which all the forms of
the Constitution may prove ineffectual against infractions dangerous to the
essential rights of the parties to it. The resolution supposes that dangerous powers, not delegated, may not only be usurped and executed by the
other departments, but that the judicial department, also, may exercise or
sanction dangerous powers beyond the grant of the Constitution; and,
consequently, that the ultimate right of the parties to the Constitution, to
judge whether the compact has been dangerously violated, must extend to
violations by one delegated authority as well as by another-- by the judiciary as well as by the executive, or the legislature.
However true, therefore, it may be, that the judicial department is, in all
questions submitted to it by the forms of the Constitution, to decide in
the last resort, this resort must necessarily be deemed the last in relation
to the authorities of the other departments of the government ; not in relation to the rights of the parties to the constitutional compact, from which
the judicial, as well as the other departments, hold their delegated trusts.
On any oth_.r hypothesis, the delegation of judicial power would annul the
authority delegating it; and the concurrence of this department with the
t.thers ir ,_surped powers, might s01bvert forever, and beyond the possible
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reach of any rightful remedy, the very Constitution which all were instituted to preserve.
The truth declared in the resolution being established, the expediency
of making the declaration at the present day may safely be left to the temperate consideration and candid judgment of the American public.
It
will be remembered, that a frequent recurrence to fundamental principles
is solemnly enjoined by most of the state constitutions, and particularly
by our own, as a necessary safeguard against the danger of degeneracy, to
which republics are liable, as well as other governments, though m a less
degree than others. And a fair comparison of the political doctrines not
unfrequent at the present day, with those which characterized the epoch
of our revolution, and which form the basis of our republican constitutioas, will best determine whether the declaratory recurrence here made
to tho6e principles ought to be viewed as unseasonable and improper, or
as a vigilant discharge of an important duty. The authority of constitutions over governments, and of the sovereignty of the people over constitutions, are truths which are at all times necessary to be kept in mind ;
and at no time, perhaps, more necessary than at present.
The fourth resolution stands as follows:
"That
the Genend Assembly
doth also expre_B its deep regret, that a spirit has, in
sundry imrtanc_,
been manifested
by the Federal government,
to eularge its powers by
forced constructions
of the'eonstitutional
charter whieh defines
them ; and that indicatmns have appeared of a design to expound
certain general phrases (whtch having
been copied from the very lira,ted grant of powers in the former A rt,cles of Confederation, were the less liable to be misconstrued)
so as to destroy the meaning and effect
of the particular
enumeration
which necessarily
explains
and limits the general
phrases, and so as to consolidate
the states, by degrees, into one sovereignty,
the obvi.
ous tendency
and inevitable result of which would be to trans|brm the present republican system of the United States into an absolute_ or at best a mixed monarchy.'"

The first question here to be considered is, whether a spirit has, in sundry instances, been manifested by the federal government to enlarge its
powers by forced constructions of the constitutions] charter.
TheGeneral Assembly having declared their opinion, merely, by regretting, in _eneral terms, that forced constructions for enlarging the federal
powers have taken place, it does not appear to the committee necessary to
go into a specification of every instance to which the resolution may allude.
The Alien and Sedition Acts, being particularly named in a succeeding
resolution, are of course to be understood as included in the allusion.
Omitting others which have less occupied public attention, or been less
extensively regarded as unconstitutional, the resolution may be presumed
to refer particularly to the hank law, which, from the circumstances of its
passage, as well as the latitude of construction on which it is founded,
strikes the attention with singular force, and the carriage tax, distinguished
also by circumstances in its history having a similar tendency.
Those
instances alone, if resulting from forced construction, and calculated to
enlarge the powers of the federal jtovernment, -- as the committee cannot
but conceive to be the case,-- sufficiently warrant this part of the resolution. The committee have not thought it incumbent on them to extend
their attention to laws which have been objected to rather as varying the
constitutional distribution of powers in the federal government, than as an
absolute enlargement of them; because instances of this sort, however
important in their principles and tendencies, do not appear to fall qtrictly
within the text under view.
The other questions presenting themselves are,
Whether indications
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have appeared of a design to expound certain general phrases, copied
from the " Articles of Confederation," so as to destroy the effect of the
particular enumeration explaining and hmiting their meaning ; _. Whether
th_s exposition would, by de_rees, consohdate the states into one so,
ereiguty; 3. Whether the tendency and result of this consohdation
would be to transform the republican system of the United States into
a monarchy.
1. The general phrases here meant must be those "of providing for the
common defence and general welfare."
In the " Articles of Confederation," the phrases are used as follows, m
Art. VIII. : "All charges of war, and all other expenses that _-hall be incurred for the common defence and general welfire, and allowed by the
United States in Congress assembled, shall be defrayed out of a common
treasury, which shall be supplied by the several states, in proportion to
the value of all land within each state, granted to or surveyed for any
person, as such land, and the buildings and improvements thereon, shall be
estimated, according to such mode as the United States i, Congress
assembled shall, from time to time, direct and appoint."
In the existing Constitution, they make the following part of sect. 8 :
"The Congress shall have power to lay and collect taxes, duties, imposts,
and excises; to pay the debts, and provide for the eommoti defence and
general welfare, of the United States."
This similarity iq the use of these phrases, in the two great federal
charters, might well be considered as rendering their meaning less liable to
be misconstrued in the latter ; because it will scarcely be said, th,_t in the
fi_rmer they were ever understood to be either a general grant of power,
or to authorize the requisition or application of money, by the old Congress,
to the common defence and general welfare, except in cases afterwards
enumerated, which explained and limited their meaning; and if s,tch was
the limited meaning attached to these phrases in the very instrument
revised and remodelled by the present Constitution, it can never be supposed that, when copied into this Constitution, a different meaning ought
to be attached to them.
That, notwithstanding this remarkable security against misconstruction,
a design has been indicated to expound these phra_s, in the Constitmlon,
s,_ as to destroy the effect of the particular enumeration of powers by
which it explains and limits them, must have fallen under the observatmn of those who have attended to the course of public transactions.
Not to multiply proofs on this subject, it will suffice to refer to the debates
of the federal legislature, in which arguments have, on different occasions,
been drawn, with apparent effect, from these phrases, in their indefinit_
meaning.
To these indications might be added, without looking farther, the officia
report on manufacutures by the late secretary of the treasury, made on the
5th of December, 1791, and the report of a committee of Congress, in
January, 1797, on the promotion of agriculture.
In the first of these it is
expressly contended to belong "to the discretion of the national legmature to pronounce upon the objects which concern the general welfare,
and for which, under that description, an appropriation of money is requisite and proper. And there seems to be no room for a doubt, that whatever concerns the general interests of learning, of agriculture, of manu/actures, and of commerce, is within the sphere of national councils as far
regards an application ofmoney."
The latter report assumes the same
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latitude of power in the national councils, and applies it to the encouragemeat of agriculture, by means of a society to be established at tile seat of
government.
Although neither of these reports may have received the
sanction of a law carryiqg it into effect, yet, ca the other hand, the
extraordinary doctrine contained in both has passed without the slightest
positive mark of disapprobation from the authority to which it was
addressed.
Now, whether the phrases in question be construed to authorize every
measure relating to the common defence and general welfare, as contended by some, or every measure only in which there might be all application of money, as suggested by the caution of others,the effect must
s,bstantially be the same, in destroying the import and force of the particular enumeration of powers which follows these general phrases in the
Constitution;
for it is evident that there is not a single power whatever
which may not have some reference to the common defence or the general welfare; nor a power of any magnitude which, in its exercise, does
not involve, or admit, an application of money. The government, therefore,
which possesses power in either one or other of these extents, is a governmeat without the limitations formed by a particular enumeration of powers ;
and, consequently, the meaning and effect of this particular enumeration is
destroyed by the exposition given to these general phrases.
This conclusion will not be affected by an attempt to qualify the power
over the "general welfare," by referring it to cases where the general
welfare is beyond the reach of the separate provisions by the individual
states, and leaving to these their jurisdiction in cases to which their separate provisions may be competent;
for, as the authority of the individual
states must in all cases be incompetent to general regulations operating
thr_mgh the whole, the authority of the United States would be extended to
every object relating to the general welfare, which might, by any possibdity, be provided for by the general authority.
This qualifying construction, therefore, would have little, if any, tendency to circumscribe
the power claimed under the latitude of the term "general welfare."
The true and fair construction of this expression, both in the original
and existing federal compacts, appears to the committee too obvious to be
mistaken.
In both, the Congress is authorized to prov,de money for the
common defence and general welfare.
In both is subjoined to this authority an enumeration of the cases to which their powers shall extend. Money
cannot be applied to the general welfare, otherwise than by an application
of it to some particular measure, conducive to the general welfare.
Whenever, therefore, money has been raised by the general authority, and is to
be applied to a particular measure, a question arises whether the particular
measure be within the enumerated aathorities vested in Congress. If it
be, the money requisite for it may be applied to it. If it be not, no snch
application can be made. This fair and obvious interpretation coincides
with, and is enforced by, the clause in the Constitution which declares
'hat "no money shall be drawn from the treasury but in consequence of
appropriations made by law."
An appropriation of money to the general
welfare would be deemed rather a mockery than an observance of this
constitutional injunction.
_. Whether the exposition of the general phrases here combated would
not, by degrees, consolidate the states into one sovereignty, is a question
concerning which the committee can perceive little room for difference af
opinion.
To consolidate the states into one sovereign,_ nothing more
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can be wanted than to supersede their respective sovereignties, in the
cases reserved to them, by extending the sovereignty of the United States
to all cases of the "general welfare "mthat
i• to say, to all cases whatever.
3. That the obvious tendency, and inevitable result, of a consolidation ot
the states into one sovereignty, would be to transform the republican system of the United States into a monarchy, is a point which seems to have
been sufficiently decided by the general sentiment of America.
In almost every instance of discussion relating to the con•olidation in question,
its certain tendency to pave the way to mon•rchy seems not to have been
contested.
The prospect of such a consolidation has formed the only
topic of controver•y.
It would be unnecessary, therefore, for the committee to dwell long on the reasons which support the po•ition of the General
Assembly. It may not be improper, however, to remark two consequences,
evidently flowing from an exten•iou of the federal power to every subject
falling within the idea of the "general welfare."
One consequence must be, to enlarge the sphere of discretion allotted to
the executive magistrate.
Even within the legislative limits properly defined by the Constitution, the dilficulty of accommodating legal regulations
to a country so great in extent, and •o various in its circumstances, had
been much felt, and has led to occasional investments of power in the executive, which involve perhaps as large a portion of d=soretion as can be
deemed consistent with the nature of the executive trust. In proportion
as the objects of legislative care might be multiplied, would the time allowed for each be dimini•bed, and the ditficulty of providing uniform and
particular regulations for all be increased.
From these sources would
necessarily ensue a greater latitude to the agency of that department which
is always in existence, and which could best mould regulations of a general nature, so as to suit them to the diversity of particular situations.
And it is in this latitude, as a supplement to the deficiency of the laws,
that the degree of executive prerogative materially consists.
The other consequence would be, that of an excessive augmentation of
the otfices, honors, and emoluments, depending on the executive will.
Add to the present legitimate stock all tlmse, of every description, which a
consolidation of the states would take from them, and turn over to the federa] government, and the patronage of the executive would necessarily be
as much swelled, in this case, as its prerogative would be in the other,
This disproportionate increase of prerogative and patronage must evidently either enable the chief magistrate of the Union, by quiet means, to
secure his re_lection from time to time, and finally to regulate the succession as he might please; or, by giving so transcendent an importance to
the office, would render the election to it so violent and corrupt, that the
public voice itself might call for an hereditary in place of an elective succession.
Whichever of these events might follow, the transformation of
the republican system of the United States into a monarchy, anticipated
by the General Assembly from a consolidation of the states into one sovereignty, would be equally •ecomplished ; and whether it would be into a
mixed or an absolute monarchy, might depend on too many contingencies
to admit of any certain foresight.
The resolution next in order is contained in the following terms:_
"That the General As;_.._nblvdoth particularly _rotest against the palpable and
elarmlnginfractionsof _he Cons'titution,-in the two late cases of the ' Alien and Sed,tion Ae',.,' passed at the last session of Congress; the first of whh:h ezemisse •
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and jud,cial powers to those of the executive, subvertsthe general prmc,ples o£ free
government_amwell as the particularorganizationand powitiveprovisionsof the Federal Constitution; and the otherof which acts exere,ses, in like manner,a powernot
delegated by the Constitution,bu4 on the contrary,expressly and point;relyforbidden
by one of the amendments thereto-- a powerwhich, morethan any other,ought to
produceunivenml alarm, because it is levelled against the right of freely examining
publiccharacters and measures,and of freecommunicationamong the peoplethereon,
which has ever been justly deemed the only effectualguardianor"every otherright."
The subject of this resolution having, it is presumed, more particularly
led the General As_mbly into the proceedings which they communicated
to the other states, and being in itself of peculiar importance, it deserves
the most critical and faithful investigation; for the length of which no
apology will be necessary
The subject divides itself into,-_-_rst, the "Alien Act."
•%condl!/, the " Sedition Act."
Of the " Alien Act," it is affirmed by the resolution -- I. That it exercises a power nowhere delegated to the federal government;
2. That it
unites legislative and judicial powers to those of the executive;
3. That
this union of powers subverts the general principles of free government ;
4. Th',t it subverts the particular organization and positive provisions of
the Federal Constitution.
In order to clear the way for a correct view of the first position, several
observations will be premised.
In the first place, it is to bc borne in mind, that, it being a characteristic feature of the Federal Constitution, as it was originally ratified, and an
amendment thereto having precisely declared. "that the powers ,ot de]_
gated to the United Sta_es by the Constitution, nor prohibited by it to the
states, are reserved to the states respectively, or to tbe people," it is incumbent in this, as in every other exercise of power by the federal government, to prove, from the Constitution, that it grants the particular
power exercised.
The next observation to be made is, that much confusion and fallacy
have been thrown into the question, by blending the two cases of aliens,
members of a llostile nation; and aliens, members of friendly
nations.
These two cases are so obviously and so essentially distinct, that it occasions
no little surprise that the distinction should have been disregarded • and the
surprise is so much the greater, as it appears that the two cases are _ctually
distinguished by two separate acts of Congress, passed at the same oession,
and comprised in the same publication ; the one providing for ,he e,_e of
" alien enemies;" the other "concerning
aliens" indiscriminately
and
consequently extending to aliens of every nation in peace and amity
with the United States. With respect to alien enemies, no doubt has been
intimated as to the federal authority over them ; the Constitution having
expressly delegated to Congress the power to declare war against any nation, and of course to treat it and all its members as enemies.
With
respect to aliens who are not enemies, but members of nations in peace.
and amity with the United States, the power assumed by the act of
Congress is denied to be constitutional ; and it is accordingly against lhis
act that the protest of the General Assembly is expressly and e_clusively
directed.
A third observation is that, were it admitted, as is contended t_a+ the
"act eoneermng aliens" has for its object, not spinal, but ap.:v_:ire
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justice, it would still remain to be proved that it comes within the constitutional power of the federal legislature; and, if within its power, that the
legislature has exercised it in a constitutional manner.
In the administrat,on of preventive justice, the following principles have
I_een held sacred: that some probable ground of suspicion be exhibited
before s ,me judicial authority ; that ,t be supported by oath or affirmation ;
that the party m,_yavoid being thrown into confinement, by finding pledges
or sureties for hzs legal conduct sufficient in the judgment of some judicial
authority ; that he may have the benefit of a writ of habeas corpus, and
t,ms .btam his release if wrongfully confined ; and that he may at any time
be dtseharged from his reeogmzanee, or h_s confinement, and restored to
hm lormer liberty and rights, on the order of the proper judletal authortty,
if it sh_dl see sufficient cause.
All these principles of the only preventive justice known to American
jurisprudence are violated by tt,e Alien Act. The ground of suspicion is
to be judged of, not by any judte_al authority, but by the executive magistrate alo_le. No otth or affirmltlou is requtred. If the suspicion be hehl
reasonable by the President, he may order the suspected alien to depart
from the territory of the United States, without the opportumty of avoidi.g
the sentence by finding pledges tor hts fi:ture good conduct.
As the President may limit the time of departure as he pleases, the benefit of the writ
of habeas corpus may be suspended with respect to the party, although the
Constitution ordains that it shall not be suspended unless when the publie safety may require it, in case of rebellion or invasion, _ neither of which
exmted at the passage of the act; and lhe party being, under the sentence
of the President, e_ther removed from the United States, or being punished by imprisonment, or disquahfication ever to become a citizen, on
conviction of not obeying the order of removal, he eamiot be dtscharged
from the proceedings against him, and restored to the benefits of his former
situatton, although the highest judicial authority/ should see the most
sufficient cause for it.
But, in the last place, it can never be admitted that the removal of
ahens, authorized by the act, is to be considered, not as pumshment for
an offence, but as a measure of precaution and prevention.
If the banishment of an alien from a country into which he has been invited as the
asylum most auspicious to his happiness, _ a country where he may have
formed the most tender connections ; where he may have invested h_s entire
property, and acquired property of the real and permanent, as well as the
movable and temporary kind ; where he enjoys, under the laws, a greater
share of the blessings of personal security, and personal liberty, than he
can elsewhere hope fi_r; and where he may have nearly completed his
probationary title to citizenship;
if, moreover, in the execution of the senfence against him, he is to be exposed, not only to the ordinary dangrers of the sea, but to the peculiar casualties incident to a crisis of war
aml of unusual licentiousness on that element, and possibly to vindictive
mrposes, which his emigration itself may have provoked ; _if
a banishment of this sort be not a punishment, and among the severest of punishmeres, it will be difficult to imagi,le a doom to which the name can be
applied.
And if it he a punishment, it will remain to be inquired, whether
Jt can be constitutionally inflicted, on mere suspicion, by the single will
of the executive mazistrate, on persons convicted of no personal offence
against the laws of the land, nor involved in any offence against the
law of nations, charged on the foreign state of which they are member,..
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One argument offered in justification of this power exercised over aliens
_s, that the admission of them into the country being of favor, not of right,
the fa_or is at all times revocable.
To ehis argument it might be answered, that, allowing the truth of the
inference, it would be no proofof what is required.
A question would
still occur, whether the Constitution had vested the discretionary power
o¢ admitting aliens in the federal government or in the state governmeuts.
But it cannot be a true inference, that, because the admission of an
alien is a favor, the favor may be revoked at pleasure.
A grant of la,d
to an individual may be of favor, not of right; but the moment the gra,t
is made, the favor becomes a right, and must be forfeited before it c;,n be
taken away. To pardon a malefactor may be a favor, but the pardon is
not, on that account, the less irrevocable. To admit an alien to natu.
ralization, is as much a favor as to admit him to reside in the country;
yet it cannot be pretended that a person naturalized can be deprived of
the benefits, any more than a native c_tizen can be disfranchised.
Again, it is said that, ahens not being parties to the Constitt, tion,
the rights and privileges which it secures cannot be at all claimc_i by
them
To this reasoning, also, it might be answered that, although aliens
are not parties to the Constitution, it does not follow that the Constitution
has vested in Congress an absol_te power over them.
The parties to the
Constitution may have granted, or retained, or modified, the power over
aliens, without regard to that particular consideration.
But a more direct reply is, that it does not follow, because aliens are
not parties to the Constitution, as citizens are parties to it, that, whilst
they actually conform to it, they have no right to its protection.
Aliens
are not more parties to the laws than they are parties to the Constitution ;
yet it will not be dispated that, as they owe, on one hand, a temporary
obedience, they are entitled, in return, to their protection and advantage.
If aliens had no rights under the Constitution, they might not only be
banished, b,it even capitally punished, without a jury or the other incidents
to a fair trial. But so far has a contrary principle been carried, in every
part of the United States, that, except on charges of treason, an alien has,
besides all the common privileges, the special one of being tried by a jury,
of which one half may be also aliens.
It is said, further, that, by the law and practice of nations, aliens may
be removed, st discretion, for offences against the law of nations; that
Congress are authorized to define and punish such offences ; and that to
be dangerous to the peace of society is, in aliens, one of those offences.
The distinction between alien enemies and alien friends is a clear and
conclusive answer Lo this argument.
Alien enemies are under the law of
nations, and liable to be punished for offences against it. Alien friends,
except in the single case of public ministers, are under the municipal law,
and must be tried and punished according to that law only.
This argu, nent also, by referring the alien act to the power of Congress
to define and punisA offences against thc law of nations, yields the point
that the act is of a penal, not merely of a preventive operation.
It must,
in truth, be so considered.
And if it be s penal act, the punishment it
inflicts must be justified by some offence that deserves it.
Offences for which aliens, within the jurisdiction of a country, are p.nishable, are _ first, offences committed by the nation of which they make
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a part, and in whose offences they are involved ; secondly, offences committed by themselves alone, without any charge against the nation to
which they belong. The first is the case of alien enemies ; the second,
the case of alien friends. In the first case, the offending nation can no
otherwise be punished than by war, one of the laws of which authorizes
the expulsion of such of its members as may be found within the country
agaiust which the offence has been committed. In the second case,
the offence being committed by the individual, not by his nation, and
against the municipal law, not agaiust the law of nations, m the individual only, and not the natlon, is punishable; and the punishment must be
conducted according to the municipal law, not according to the IAwof nations. Under this view of the subject, the act of Congress for the removal
of alien enemies, being conformable to the law of nations, is justified by
the Constitution ; and the " act" for the removal of alien friends, being
repnguant to the constitutional principles of municipal law, is unjustifiable.
Nor is the act of Congress for the removal of alien friends more agree.
able to the general practice of nations than it is within the purview of
the law of nations. The general practice of nations distinguishes between
alien friends and alien enemies.
The latter it has proceeded against, according to the law of nations, by expelliug them as enemies.
The. former
it has considered as under a local and temporary allegiance, and entitled
to a correspondent protection.
If contrary instances are to be found in
barbarous countries, under undefined prerogatives, or amid revolutionary
dangers, they will not be deemed fit precedents for the government of the
United States, even if not beyoud its constitutional authority.
It is said that Congress may grant letters of marque and reprisal ; that
reprisals may be made on persons as well as property ; e.nd that the removal of aliens may be considered as the exercise, in an inferior degree,
of the general power of reprisal on persons.
Without enterin,_ minutely into a question that does not seem to require
it, it may be remarked that reprisal is a seizure of foreign persors or property, with a view to obtain that justice for injuries done by one state, or
its members, to another state, or _ts members, for which a refusal of the
aggressors requires such a resort to force, under the law of nations. It
must be considered as an abuse of words, to call the removal of persons
from a country a seizure, or a reprisal on them ; nor is the distinction to
be overlooked between reprisals on persons within the country, and under
the faith of its laws, and on persons out of the country. But, laying aside
these considerati_,ns, it is evidently impossible to bring the alien act with!n.the power of granting reprisals; since it does not allege or imply any
injury received from any particular nation, for which this proceeding
against its members was intended as a reparation.
The proceeding is authorized against aliens of every nation ; of nations
charged neither with any similar proceedings against American citizens,
nor with any injuries for which justice might be sought, in the mode prescribed by the act. Were it true, therefore, that good causes existed for
reprisals against one or more threign nations, and that neither the persons
,mr property of its members, under the faith of our laws, could plead an
e,cemption, the operation of the act ought to have been limited to the
ahens among us belongin_ to such nations.
To license reprisals against
all nations, for aggressions charged on one only, would be a measure as
contrary to every principle of justice and public law, as to a wise policy.
and the universal practice of nations.
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It is srtd that the right of removing aliens is an incident to the power
of war. tested in Congress by the Constitution.
This is a former argument in a new shape only, and is answered by
repeating, that the removal of alien enemies is an incident to the power
of war ; that the removal of alien friends is not an incident to the power
of war.
It is said that Congress are, by the Constitution, to protect each state
against invasion; and that the means of preventing invasion are included
m the power of protection against it.
The power of war, in general, having been before granted by the Constitutiou, this clause must either be a mere specification for greater ca,tion and certainty, of which there are other examples m the instrument,
or be the injunction of a duty, superadded to a grant of the power.
Under rather explanation, it cannot enlarge the powers of Congress on the
subject.
The power and the duty to protect each state against an m_ading enemy would be the same under the general power, if this regard to
the greater caution had been omitted.
Invasion is an operation of war. To protect against invasion is an
exercise of the power of war. A power, therefore, not incident to war,
cannot be incident to a particular modification of war ; a,_d as the removal
of alien friends has appe,Lred to be no incident to a general state of war,
it cannot be incident to a.partial state, or a particular modification of war.
Nor can it ever be granted, that a power to act on a ease, when it actually occurs, includes a imwer over all the means that may tend to pro.vent
the occurrence of the case.
Such a latitude of construction would render
un;,vailing every pr'actieal definition of particular and limited powers.
Under the idea of preventing war in general, as well as invasion in particular, not only an indiscr,ninate
removal of all ahens might be enforced,
but a thousand other things, still more remote from the operations and
precautions appurtenant to war, might take place.. A bigoted or tyrannical nation might threaten us with war, unless certain religions or
pohtical regulations were adopted by us; yet it never could be inferred,
if the regulations which would prevent war were such as Congress had
otherwise no power to make, that the power to make them would grow out
of the purpose they were to answer.
Congress have power to suppress
insurrections ; yet it would not be allowed to follow, that they might employ all the means tending to prevent them ; of which a system of moral
instruction for the ignorant, and of provident support for the poor, might
be regarded as among the most effieacions.
One ara'ument for the power of the general government to remove
aliens would have been passed in silence, if it had appeared under any
authority inferior to that of a report made, during the last session of Congress, to the House of Repre_ntatives,
by a committee, and approved by the
house. The doctrine on which this argument is founded is of so new and so
extraordinary a character, and strikes so radically at the political system
of America, that it is proper to state it in the very words of the report.
" The act (eoncernin_ aliens) is said to be unconstitutional,
because to
remove aliens is a direct breach of the Constitntion, which provides, by the
9th section of the Ist article, that the migration or importation of suck.
persons as any of the states shall think proper to admit, shall not be prohibited by the Congress prior to the year 1808."
Amon_ the answers given to this objection to the constitutionality of
the act, the following very remarkable ore is extracted :_
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"Thirdly,
That, as the Constitution has given to the states no power
o remove aliens, during the period of the limitation under consideration,
it) the mean time, on the construction assumed, there would be no authority in the country empowered to send away dangerous aliens; which
cannot be adm;tted."
The reasoning here used would not, in any view, be conclusive; becanse there are powers exercised by most other governments, which, in
the United States, are withheld by the people both from the general government and from the state governments.
Of this sort are many of the
p_wers prohibited by the declarations of rights prefixed to the constitu.
tinns, or by the elau_s, in the constitutions, in the nature of such declaratzons. Nay, so far is the political system of the United States distinguishable from that of other countries, by the caution with which
powers are delegated and defined, that, in one very important case, even
of commercial regulation and revenue, the power is absolutely locked up
against the ha,ds of both governments.
A tax on exports can be laid by
no constitutional
authority whatever. Under a system thus peculiarly
guarded, there could surely be no absurdity in supposing that alien friends
--wh,_, if guilty of treasonable machinations, may be punished, or, if
suspected on probable grounds, may be see,iced by pledges or imprisonment, in like manner with permanent citizens w were never meant to be
subjected to banishment by au arbitrary and unusual process, either under
the one government or the other.
But it is not the inconclusiveness of the general reasoning, in this
passage, which chiefly calls the attention to it. It is tile principle assumed
by it, that the powers held by the states are given to them by the Constitution of the United States; and the inference from this principle, that
the powers supposed to be ,lecessary, which are not so given to the state
governments, must reside in this government of the United States.
The respect which is felt fi_r every portion of the constituted authorities forbids some of the reflections which this singular paragraph
might excite; and they are the more readily suppressed, as it may be
presumed, with justice perhaps as well as candor, that inadvertence may
have bad its share in the error. It would be unjtlstifiable delicacy, nevertheless, to pass by so portentous a claim, proceeding from so high an authority, without a monitory notice of the fatal tendencies with which it
would be pregnant.
Lastly, it is said thaL a law on the same subject with the alien act,
passed by this stale originally in 1785, and re6nacted in 17.9'2, is a proof
that a summary removal of suspected aliens was not heretofore regarded,
by the V_r__inia legislature, as liable to the objections now urged against
such a measure.
This charge against Virginia vanishes before the simple remark, that
the law of Virginia relates to "suspicious persons, being the subjects of
any foreign power or state who shall h'lve made a declaration of tour, or
actually commenced ]iostilities, or' from whom the President shall apprehend
hostile d_'si_ns ; " whereas the act of Congress relates to aliens, being the
subiects of foreign powers and states, who have neither declared _tTar,nor
co_,menced hostilities, nor .from whom hostile dangers are apprehended.
2. It is next affirmed of the Alien Act, that it unites legislative, judicial,
and execntive powers, in the hands of the President.
However difficult it may be to mark, in every case, with clearness and
certainty, the line which divides legislative power from,the other depart.
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meats of power, all will agree that the powers referred to these departments
may be so general and undefined, as to be of a legislative, not of an executive or judicial nature, and may for that reason be unconstitutional.
Details to a certain degree, are essential to the nature and character of a
Jaw; and on criminal subjects, it is proper that details should leave as
little as possible to the discretion of those who are to apply and execute
thelaw.
If nothing more were required, in exercising a legislative trust,
than a general couveyance of authority--without
laying down any precise
rules by which the authority conveyed should be carried into effect-- it
would foll_,w that the whole power of legislation might be transferred by
the legislature from itself, and proclamations might become substitutes for
law. A delegation of power in this latitude would not be denied to be a
union of the different powers.
To determine, then, whether the appropriate powers of the distinct
departments are united by the act authorizing the executive to remove
aliens, it must be inquired whether it contains such details, definitions, and
rules, as appertain to the true character of a law; especially a law by
which personal liberty is invaded, property deprived of its value to the
owner, and life itself indirectly exposed to danger.
The Alien Act declares " that it shall be lawful for the President to
order all such aliens as he shall judge dangerous to the peace and safety
of the United States, or shall have reasonable ground to suspect are concerned in any treasonable or secret macAinatious against the government
thereof, to depart," &c.
Could a power be well given in terms less definite, less particular, and
less precise ? To be dangerous to tAe public safety into be susperted of
secret maeAination against the government ; these can never be mistaken
for legal rules or certain definitions.
They leave every thing to the President. His will is the law.
But it is not a legislative power only that is given to the President.
He
is to stand in the place of the judiciary also. His suspicion is the only
evidence which is to convict ; his order, the only judgment which is to
be executed.
Thus it is the President whose will is to designate the offensive conduct :
it is his will that is to ascertain the individuals on whom it is charged ; and
it is his will that is to cause the sentence to be executed.
It is rightly
affirmed, therefore, that the act unites legislative and judicial powers to
those of the executive.
3. It is affirmed that this union of power subverts the general principle of free government.
It has become an axiom in the science of government, that a separation
of the legislative, executive, and judicial departments is necessary to the
preservation of public liberty. Nowhere has this axiom been better
understood in theory, or more carefully pursued in practice, than in the
United States.
4. It is affirmed that such a union of power mlbverts the particular
organization and positive provision of the Federal Constitution.
According to the particular organization of the Constitution, its legislative powers are vest-.d in the Congress, its executive powers in the President, and ito ;udicial I,,wers in a supreme and inferior tribunals.
The
unior, of any of these powers, and still more of all three, in any one of
these departments, as has been shown to be done by the Alien Act, must,
ooasequently, subvert the constitutional organization of them.
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That positive provisions, in the Constitution, securing to individuals the,
benefits of fair trial, are also violated by the union of powers in the Alien
Act, necessarily results from the two facts, that the act relates to alien
friends, and that alien friends, being under the municipal law only, are
enntlad to its protection.
The second object, against which'the resolution protests, is the Seditiop
Act.
Of this act ,t is affirmed -- 1. That it exercises, in like manner, a power
not delegated by the Constitution; 2. That the power, on the contrary,
is expressly and positively forbidden by one of the amendments to the
Coost=tution ; 3. That this is a power which, more than any other, ought
to produce universal alarm, because it is levelled against that right of
freely examining public characters and measures, and of free commumcation
thereon, which has ever been justly deemed the only effectu'M guardian of
every other right.
I. That it exercises a power not delegated by the Constitution.
Here, again, it will be proper to recollect that, the federal government
being composed of powers specifically grafited, with reservation of all
others to the states or to the people, the positive authority under which
the Sedition Act could be.passed must be produced by those who assert its
constitutionality.
In what part of the Constitution, then, is this authority
to be found *.
Several attempts have been made to answer this question, which will be
examined in their order. The committee will begin with one which has
filled them with equal astonishment and apprehension; and which, they
cannot but persuade themselves, must have the same effect on all who will
consider it with coolness and impartiality, and with a reverence for our
Constitution, in the true character in which it issued from the sovereign
authority of the people.
The committee refer to the doctrine lately
advanced, as a sanction to the Sedition Act, "that the common or unwritten
law" -- a law of vast extent and complexity, and embracing almost every
possible subject of legislation, both civil and criminal -- makes a part o_tbe
law of these states, in their united and national capacity.
The novelty, and, in the judgment of the committee, the extravagance
of this pretension, would have consigned it to the silence in which they
have passed by other arguments which an extraordinary zeal fdr the act
has drawn into the discussion ; but the auspices under which this innovation presents itself have constrained the committee to bestow on it an
attention which other considerations might have forbidden.
In executing the task, it may be of use to look back to the colonial state
of this country prior to the revolution ; to trace the effect of the revolution
which con6erted the colonies into independent states; to inquire into the
iknport of the Articles of Confederation, the first instrument by which tl.e
unioc of the states was regularly established; and, finally, to consult the
Constitution of 1787, which is the oracle that must decide the important
question.
In the state prior to the revolution, it is certain that the common law,
under different limitations, made a part oftbe colonial codes. But, whether
it be understood that the original colonists brought the law with them, or
made it their law by adoption, it is equally certain that it was the separ:,te
law of each colony within its respective limits, and was unknown to them
as a law pervading and operating through the whore, as one society.
It could not possibly be otherwise.
The common law was not the same
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in any two of the colonies ; in some, the modifications were materially and
extensively different. There was no common legislature, by which a
common will could be expressed in the form of a law; nor any common
magistracy, by which such a law could be carried into practice.
The
will of each colony, alone and separately, had its organs for these purposes.
This stage of our political history furnishes no foothold for the patrons
of this new doctrine.
Did, then, the principle or operation of the great event which made the
colonies independent states, imply or introduce the common law, as a law
of the Union ?
The fundamental principle of the revolution was, that the colonies were
coOrdinate members with each other, slid with Great Britain, of an empire
u,ited by a common executive sovereign, but not united by any common
legislative sovereign.
The legislative power was maintained to be as
complete in each American Parliament, as in the British Parliament. And
the royal prerogative was in force, in each colony, by virtue of its acknowledging the king for i'ts executive magistrate, as it was in Great
Britain, by virtue of a like acknowledgment there. A denial of these
principles by Great Britain, and the assertion 'Qf them by America, produced the revolution.
There was a time, indeed, when an exception to the legislative separation of the several component and co6qual parts of the empire obtained a
degree of acquiescence.
The British Parliament was allowed to regulate
the trade with foreign nations, and between the different parts of the empire.
This was, however, mere practice without right, and contrary to
the true theory of the Constitution.
The convenience of some regulations, in both cases, was apparent; and, as there was no legislature with
power over the whole, nor any constitutional
pre6minence among the
legislatures of the several parts, it was natural for the legislature of that
particular part which was the eldest and the largest, to assume this function,
and for the others to acquiesce in it. This tacit arrangement was the
less criticised, as the regulations established by the British Parliament
operated in favor of that part of the empire which seemed to bear the principal share of the public burdens, and were regarded as an indemnification of its advances for the other parts. As long as this regulating power
was confined to the two objects of conveniency and equity, it was not
complained of, nor much inquired into. But no sooner was it perverted
to the selfish views of the party assuming it, than the injured parties began
to feel and to reflect ; and the moment the claim to a direct and indefinite
power was ingrafted on the precedent of the regulating power, the whole
charm was dissolved, and every eye opened to the usurpation.
The assertion by Great Britain of s power to make laws for the other members of the
empire, in all cases whatsoever, ended in the discovery that she had a right
to make laws for them in no cases what._ever.
Such being the ground of our revolution, no support or color can be
drawn from it for the doctrine that the common law is binding on these
states as one society
The doctrine, on the contrary, is evidently repug+
nant to the fundamental principle of the revolution.
The Articles of Confederation are the next source of information on
this subject.
In the interval between the commencement of the revolution and the
final ratification of these Articles, the nature and extent of the Union wu

!$00.]

Madison's

Report on tl_ Firginia

Resolutions

,_3

determined by the circumstances of the crisis, rather than by any accurate
delineation of the general authority.
It will not be alleged that the
" common law" could have any legitimate birth, as a law of the United
States, during that state of things.
If it came, as such, into existence at
all, the charter of confederation must have been its parent.
Here, _gain, however, its pretensions are absolutely destitute of foundation. This instrument does not contain a sentence or a syllable that can
be tortured into a countenance of the idea that the parties to it were.
with respect to the objects of the common law, to form one community.
No such law is named, or implied, or alluded to, as being in force, or
as brought into force by that compact.
No provision is made by which
such a law could be carried into operation; whilst, on the other hand,
every such inference or pretext is absolutely precluded by art. 2, which
declares "th _t each state retains its sovereignty, freedom, and independence, and every power, jurisdiction, and right, which is not by this
Confederation
expressly delegated to the United States in Congress
assembled."
Thus far it appears that not a vestige of this extraordinary doctrine can
be found in the origin or progress of American ingitutions.
The evidence
against it has, on the contrary, grown stronger at every step, till it has
amounted to s formal and positive exclusion, by written articles of compact among the parties concerned.
Is this exclusion revoked, and the common law introduced as national
law, by the present Constitution of the United States_
This is the final
question to be examined.
It is readily admitted that particular parts of the common law may have
a sanction from the Constitution, so far as they are necessarily comprehended in the technical phrases which express the powers delegated to the
government; and so far, also, as such other par.ts may he adopted by Congress, as necessary and proper for carrying mto execution the powers
expressly delegated.
But the question does not relate to either of these
portions of the common law. It relates to the common law beyond these
limitations.
The only part of the Constitution which seems to have been relied on
in this case, is the 9,d section of art. 3 : --" The judicial power shall extend
to all cases, in law and equity, arising under this Constitution, the laws
of the United States, and treaties made, or which shall he made, under
their authority."
It has been asked what cases, distinct from those arising under the laws
and treaties of the United States, can arise under the Constitution, other
than those arising under the common law ; and it is inferred that the common law is, accordingly, adopted or recognized by the Constitution.
Never, perhaps, was so broad a construction applied to a text so clearly
unsusceptible of it. If any color for the inference could be found, it must
be in the impossibility of finding any other cases, in law and equity,
within the provisions of the Constitution, to satisfy the expression; and
rather than resort to a construction affecting so essentially the whole charlcter of the government, it would perhaps be more rational to consider the
expression as a mere pleonasm or inadvertence.
But it is not necessary to
decide on such a dilemma.
The expression is fully satisfied, and its ac•_aracy justified, by two descriptions of cases, to which the judicial authorRy is extended, and neither of which implies that the common law is the
law of the United States.
One of these descriptions comprehends the
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cases growing out of the restrictions on the legidative power of the states.
For example, it is provided that " no state shall emit bills of credit," or
"make any thing but gold and silver coin a tender for the payment of
debts." Should this prohibition be violated, and a suit between citizens
of the same state be the consequence, this would be a case arising undel
tbe Constitution before the judicial power of the United States. A second
description comprehends suits between citizens and foreigners, of citizens
of different states, to be decided according to the state or foreign laws, but
submitted by the Constitution to the judicial power of the United States;
the judicial power being, in several instances, extended beyond the legislative power of the United States.
To this explanation of the text, the following observations may be
added :w
The expression " cases in law and equity" is manifestly confined to
cases of a civil nature, and would exclude cases of criminal jurisdiction.
Cri.sinal eases in law and equity would be a language unknown to the
law.

The succeeding paragraph in the same,,section is in harmony with thts
construction.
It is in these words : In all cases affeetin_ ambassadors,
or other public ministers, and consuls, and those in which a state shall be
a party, the Supreme Court shall have original jurisdiction.
In all the
other cases, [including cases of law and equity arising under the Constitution,] the Supreme Court shall have appellate jurisdiction, both as to law
and fact, with such exceptions, and under such regulations, as Congress
shall make."
This paragraph, by expressly giving an appellate jurisdiction, in cases
of law and equity arising under the Constitution, to fact, as well as to l_w,
dearly excludes criminal eases, where the trial by jury is sec,lred -- because
the fact, in sl_c.hcases, is not a subject of appeal ; and, although the al>.
peal is liable to such ezceptions and regulations as Congress may adopt,
yet it is not to be supposed that an ezception of all criminal eases could be
contemplated, as well because a discretion in Congress to make or omit
the exception would be improper, as because it would have been unnecessary. The exception could as easily have been made by the Constitution
itself, as referred to the Congress.
Once more: The amendment last added to the Constitution deserves
attention u throwing light on this subject. "The judicial power of the
United States shall not be construed to extend to any suit in law or e_uity,
commenced or prosecuted against one of the United States, by citizens of
another state, or by citizens or subjects of any foreign power."
As it will
not be pretended that any criminal proceeding could take place against a
state, the terms law or equity must be understood as appropriate to civil,
in exclusion of or/rains/eases.
From these considerations, it is evident that this part of the Constitution, even if it could be applied at all to the purpose for which it has been
cited, would not include any ea_s whatever of a criminal nature, and consequently would not authorize the inference from it, that the judicial
authority extends to ofotces against the common law, as offences arising
under the Constitution.
It is further to be considered that, even if this part of the Constitution
could be strained into an application to every common.law case, criminal
as well as civil, it could have no effect in justifying the Sedition Act,
which is an act of iegialative, and not of judicial power: and it is the
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judicial power only of which the extent is defined in this part of the
C,onstitatma.
The_e are two passages in the Constitution, in which s description of"
the law of the United Rtates is found. The first is contained in art. 3.
sect. 8, in the words following: "This Constitution, the laws of the
United States, and treaties made, or which shall be made, under this
authority." The second is contailJed in tile _econd paragraph of art. 6,
as follows : " This Constitution, atld the laws of the United States which
sh._IIbe madL in pursuance thereof, and all treaties made, or which shall
be made, under the authority of the United States, sludl he the supreme
law of the land."
The first of these descriptions was meant as a guide to
the judges of the United States ; the second, as a guide to the judges of
the several states. Both of them consist of an enumeration, which wu
evidently meant to he precise and complete.
If the common law had
been understood to be a law of the United States, it is not possible
to assign a mttisfactory reason why it was not expressed in the enumeration.
In aid of these objections, the di_culties and confusion inseparable from
a constructive introduction of the common law would afford powerful
reasons against it.
Is it to he the common law with or without the British statutes T
If without the statutory amendments, the vices of the code would he
insupportable.
If with these amendments, what period is to be fixed for limiting the
British authority over our laws T
Is it to he the date of the eldest, or the youngest, of the e,oloniesT
Or are the dates to be thrown together, and a medium deduced 7
Or is our independence to be taken for the date ?
Is, again, regard to he had to the various changes in the common law
made by the local codes of AmericaT
Is regard to be had to such changes subsequent as well as prior to the
establishment of the Constitution
Is regard to be had to future as well as past changes
IS the law to be different in every state, as differently modified by its
code ; or are the modifications of any particular itate to he applied to all !
And on the latter supposition, which among the state codes forms the
standard T
G_uestions of'this sort might he multiplied with as much ease as there
would be difficulty in answering'them.
These consequences, flowing from the proposed construction, furnish
other objections equally conclusive; unless the text were peremptory in
its meaning, and consistent with other parts of the instrument.
These consequences may be in relation to the legislative authority of"
the United States ; to the executive authority ; to the judicial authority ;
anJ to the governments of the several states.
If it be understood that the common law is established by the Constitut_on, it follows that no part of the law can be altered by the legislature.
Such of the statutes already passed as may be repugnant thereto, would be
uullilied; particularly the Sedition Act itself, which bouts of heir_
s melioration of the common law ; and the whole code, with all its incon_rnities, barbarisms, and bloody maxims, would he inviolably saddled on
the good people of the United States.
Should this consequence he rejected, and the common law he held, like

other laws, liable to revision and alteration by the authority of Congre_,
it then follows that the authority of Congress is coextensive with the objects of oummou law; that is to say, with every object of legislation ; for
to every such object does some branch or other of the common law extend.
The anthority of Coqress w_uid, therefore, he no longer under the limitations marked out in the Constitution.
They would be authorized to
leg_udate
inalJcaseswhatsoever.
in the nextplace,as the Presidentposses_____es
the executive
powers of
the Constitution, and is to see that the laws be faithfully executed, his authority also must be coextensive with every branch of the common law
The additions which this would make to his power, though not readily to
be estimated, claim the most serious attention.
This is not all : it will merit the most profound consideration, how far
an indefinite admission of the common law, with a latitude in construing
it equal to the construction by which it is deduced from the Constitution,
might draw after it the various prerogatives, making part of the unwritten
law of England.
The English constitution itself is nothing more than a
composition of unwritten laws and maxims.
In the third place, whether the common law be admitted as of legal or
of constitutional obligation, it would confer on the judicial department a
discretion little short of a legislative power.
On the supposition of its having a constitutional obligation, this power
in the judges would be permanent and irremediable by the legislature. On
the other supposition, the power would not expire until the legislature
should have introduced a full system of statutory provisions.
Let it be
observed, too, that, besides all the uncertainties above enumerated, and
which present an immense field for judicial discretion, it would remain
with the same department to decide what parts of the common law would,
and what would not, be properly applicable to the circumstances of the
United States.
A discretion of this sort has always been lamented as incongruous and
dangerous, even in the colonial and state courts, although so much narrowed by positive provisions in the local codes on all the principal subjects
embraced by the common law. Under the United States, where so few
laws exist ou those subjects, and where so great a lapse of time must happen before the vast chasm could be supplied, it is manifest that the power
of the judges over the law would, in fact, erect them into legislators, and
that. for a long time, it would be impmsible for the citizens to conjecture
either what was, or would be, law.
In the last place, the consequence of admitting the common law as the
law of the United States, on the authority of the individual states, is as
obvious as it would be fatal. As thislsw relates to every subject of legislation, and would be paramount to the constitutions and laws of the states,
the admission of it would overwhelm the residuary sovereignty of the
states, and, by one constructive operation, new-model the whole political
fabric of the country.
From the review thus taken of the situation of the American colonies
prior to their independence ; of the slyest of this event on their situation ;
of the nature and import of the Articles of Confederation ; of the true
meaning of the passage in the existing Constitution from which the common law has been deduced ; of the difficulties and uncertainties incident
to the doctrine ; and of its vast consequences in extending the powers of
the federal government, and in superseding the authorities of the state
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governments,--the
committee feel the utmost confidence in concluding
that the common law never was, nor by any fair eolistruction ever can be,
deemed a law for the American people as one community ; and they indulge the strongest expectation that the same conclusion will be finally
drawn by all candid and accurate inquirers into the subject. It is, indeed,
distressing to reflect that it ever should have been made a question, whether
the Constitution, on the whole face of which is seen so much labor to enumerate and define the several objects of federal power, could intend to introduce in the lump, in an indirect manner, and by a forced construction
of a few phrases, the vast and multifarious jurisdiction involved in the
common law-- a law filling so many ample volumes ; a law overspreading
the entire field of legislation ; and a law that would sap the foundation of
the Constitution as a system of limited and specified powers. A severer
reproach could not, in the opinion ot" the committee, be thrown on the
Constitution, on those who framed, or on those who established it, than
such a supposition would throw on them.
The argument, then, drawn from the common law, on the ground of its
being adopted or recognized by the Constitution, being inapplicable tothe
Sedition Act, the committee will proceed to examine the other arguments
which have been founded on the Constitution.
They will waste but little time on the attempt to cover the act by the
preamble to the Constitution, it being contrary to every acknowledged
rule of construction to set up this part of an instrument in opposition to
the plain meaning expressed in the body of the instrument. A preamble
usually contains the general motives or reason for the particular regulations or measures which follow it, and is always u,lderstoed to be explained
and limited by them. In the present instance, a contrary interpretation
would have the inadmissible effect of rendering nugatory or improper
every part of the Constitution which succeeds the preamble.
The paragraph in art. 1, sect. 8, which contains the power to lay
and collect taxes, duties, imposts, and excises, to pay the debts, and provide for the common defence and general welfare, having been already
examined, will also require no particular attention in this place. It will
have been seen that, in its fair and consistent meaning, it cannot enlarge
the enumerated powers vested in Congress.
The part of the Constitution which seems most to be recurred to, in
defence of the Sedition Act, is the last clause of the above section,
empowering Congress to make all laws which shall be necessary and proper
for carrying into execution the foregoing powers, and all other powers
vested by this Constitution in the government of the United States, or in
any department or officer thereof."
The plain import of this clause is. that Congress shall have all the incidental or instrumental powers necessary and proper for carrying into execution all the express powers, whether they be vested in the government
of the United States, more collectively, or in the several departments or
officers thereof.
It is not a grant of new powers _o Congress, but merely a deolaration,
or the removal of all uncertainty, that the means of carrying into execution those otherwise granted are included in the grant.
Whenever, therefore, a question arises concerning the constitutionality
of a particular power, the first question is, whether the power be expressed
in the Constitution.
if it he, the question is decided.
If it be not expressed, the next inquiry must be, whether it is properly an incident to an
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express power, and necessary to its execution.
If it be, it may be exercised uy Congress. If it be not, Congress cannot exercise it.
Let the question be asked, then, whether the power over the press, exercised in the Sedition Act, be found among the powers expressly vested
in Congress.
This is not pretended.
Is there any express power, for executing which it is a necessary and
proper power
The power which has bcen selected, as least remote, in answer to this
question, is Ihat "of suppressing insurrections ; " which is said to imply a
power to prevent insurrections, by punishing whatever may lead or teod to
them. But it surely cannot, with the least plausibility, be sazd, that the
regulation of the press, and punishment of libels, are exercises of a power
to suppress insurre©tions. The most that could be said would be, that the
punishment of libels, if it had the tendency ascribed to it, might prevent
the occasion of passing or executing laws necessary and proper for the
suppression of insurrections.
Has the federal government no power, then, toprevent as well as to punish resistance to thelaws T
They have the power, which the Constitution deemed most proper, in
their hands for the purpose. The Congress has power, before it happens,
to pass laws for punishing it ; and the executive and judiciary have power
to enforce those laws when it does happen..
It must be recollected by many, and could be shown to the satisfaction
of all, that the construction here put on the terms " necessary and proper"
is precisely the construction which prevailed during the discussions and
ratifications of the Constitution.
It may be added, and cannot too often
be repeated, that it is a construction absolutely necessary to maintain their
consistency with the peculiar character of the government, as possessed of
particular and definite powers only, not of the general and indefinite powers vested in ordinary governments; for, if the power to suppress insurrections includes the power to punish libels, or if the power to punish
includes a power to prevent, by all the means that may have that tendency,
such is the relation and influence among the most remote subjects of legislation, that a power over a very few would carry with it _ _
over all.
And it must be wholly immaterial whether unlimited powers fi_ exercised
under the name of unlimited powers, or be exercised u,der the name of
unlimited means of carrying into execution limited powers.
This branch of the subject will be closed with a reflection which must
have weight with all, but more especially with those who place peculiar
reliance on the judicial exposition of the Constitution, as the bulwark provided against an undue extension of the legislative power. If it be understood that the powers implied in the specified powers have an immediate
and appropriate relation to them, as means necessary and proper for carrying them into execution, questions on constitutionality of laws passed for
this purpose will be of a nature sufficiently precise and determinate for
judicial c_gnizance and control. If, on the other hand, Congress are
not limited, in the choice of means, by any such appropriate relation of them
to the specified powers, but may employ all such means as they may deem
fitted to prevent, as well as to punish, crimes subjected to their authority,
(such as may have a tendency only to promote an object for which they ar_
authorized to provide,) every one must perceive that questions relating to
means of this sort must be questions for mere policy and expediency ;tm
which legislative discretion alone can decide, and from which the judicial
interposition and control are completely excluded.
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_. The next point which the reseludoQ requires to be proved is. tint
the power over the press, exercised by the Sedition Act, is positively forbidden by one of the amendments to the Constitution.
The amendment stands in these words : "_
shall make no law
respecting an..e_.ablishmeut of religion, or prohnbiting the free exercise
thereof, or abridging the freedom of speech, or of the pr_, or of the right
of the people peaceably to assemble, and to petition the government for •
redress of grievances."
In the attempts to vindicate the Sedition Act, it has been ocw
tended, i. That the " freedom of the press" is to be determined by the
meaning of these terms in the common law ; 2. That the article supposes
the power over the press to he in Congress, and prohibits them only from
abridging the freedom allowed to it by-the common law.
Although it will he shown, on examining the second of these positions, that the amendment is a denial to Congress of all power over the
press, it may not be useless to make the following observations on the first
of them :It is deemed to be • sound opinion that the Sedition Act, in its definition of some of the crimes created, is an abridgment of the freedom of
publication, reongnimd by principles of the common law in England.
The freedom of the press, under the common law, is, in the defences of
the Sedition Act, made to consist in an exemption from all previous
restraint on printed publications, by persons authorized to inspect or prohibit them. It appears to the committee that this idea of the freedom of
the press can never he admitted to be the American idea of it; since •
law inflicting penalties on printed publications would have a similar
effect with a law authorizing a previons restraint on them. It would seem
• mockery to say that no laws should he passed preventing publications
from being made, but that laws might be passed for punishing them in case
the_ should be made.
he essential dia'erence between the British government and the American constitutions will place this subject in the clearest light.
In the British government, the danger of encrcachments on the rights
of the people is understood to he confined to the executive magistrate.
The representatives of the people in the legislature are n Jr only exempt
themselves from distrust, but are considered as sufficient guardians of the
rights of their constituents against the danger from the executive.
Hence
it is a principle, that the Parliament is unlimited in its power ; or, in their
own language, is omnipotent.
Hence, too, all the ramparts for protecting
the rights of the people, -- such as their Magna Chart•, their bill of rights,
&c., -- are not reared against the Parliament, but against the royal prerogative. They are merely legislative precautions against executive usurpation. Under such a government as this, an exemption of the press from
previous restraint by lieensers appointed by the king, is all the freedom
that can he secured to it.
In the United States, the case is altogether different. The people, not
the government, possess the absolute sovereignty. The legislature, no less
than the executive, is under limitations of power. Encroachments are
egarded as possible from the one as well as from the other. Hence, in the
nited States, the great end essential rights of the people are secured
against legislative as well as executive ambition. They are secured, not
by la_.8 paramount to prerogative, but by constitutions paramount to laws.
This security of the freedom of the press requires that it should be exempt.
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not only from previous restraint of the executive, as in Great Britain,
but from Ivgislative restraint also ; and this exemption, to be effectual,
must be an exemption, not only from the previous inspection of lieensers,
but from the subsequent penalty of laws.
The state of the press, therefore, under the common law, cannot, in
this point of view, be the standardof its freedom in the United States.
But there is another view under which it may be necessary to consider
this subjezt. It may be alleged that, although the security for the freedom
of the press be different in Great Britain and in this eountry,mbeing a
legal security only in the former, and a constitutional security in the latter,- and although there may be a furtherdifference, in an extension of
the freedom of the press, here, beyond an exemption from previous restraint, to an exemption from subsequent penalties also,--yet the actual
legal freedom of the press, under the common law, must determine the
degree of freedom which is meant by the terms, and which is constitutionally secured against both previous and subsequent restraints.
The committee are not unawareof the difficultyof all gener.alquestions,
which may turn on the proper boundarybetween the liberty and licentioushess of the press. They will leave it, therefore, for consideration only,
how far the difference between the nature of the British government, and
the nature of the American government,and the practice under the latter,
may show the degree of rigor in the former to be inapplicable to, and not
obligatory in, the latter.
The nature of governments elective, limited, and responsible, in all
their branches, may well be supposed to require a greater freedom of
animadversion,than might be tolerated by the genius of such a government as that of GreatBrstain. In the latter, it is a maxim, thatthe king
an hereditary,not a responsible magistrate--can do no wrong; and that
the legislature, which, in two thirds of its composition, is also hereditary,
not responsible, can do what it pleases. In the United States. the executire magistrates are not held to be infallible, nor the legislatures to be
omnipotent; andboth, being elective, are bothresponsible. Is it not natural and necessary, under such different circumstances, that a different
degree of freedomin the use of the press should he contemplatedT
Is not such an inference favored by what is observable in Great Britain
itself? Notwithstanding the general doctrine of the common Izw o_ the
subjectof the press, and the occasional punishment of thoee who use it
with a fr_dom offensive to the government,it is well known that, with
respect to the responsible measures of the government, where the reasons
operating here become applicable there, the freedom exercised by the
press, and protected by public opinion, farexceeds the limits prescribed
by the ordinary rules of law. The ministry, who are responsible to impeachment, are at all times animadverted on, by the press, with peculiar
freedom; and during the elections for the House of Commons,the other
responsible pan of the government, the press is employed with as little
reserve towards the candidates.
The practice in America must be entitled to much more respect. In
every state, probably,in the Union, the press has exerted a freedom in
canvassing the merits and measures of public men, of every description,
which has not been confined to the strict limits of the common law. On
this footing the freedom of the press has stood ; on this foundation st yet
stands; and it will not he a breach, either of truth or of candor, to say
that no persons or presses are in the habit of more unrestrained animad-
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versions on the proceedings and functionaries of the state governments.
than the persons and presses n,ost zealous in vindicating the act of ConrneSSfor punishing similar animadversions on the goverument of tl_
itedStates.
The lastremark willnot be understoodasclaimingforthestate
governmentsan immunity greater than they have heretofore enjoyed. Some
degree of abuse is inseparable from the proper use of every thing; and in
no instance is this more true than in that of the press. It has accordingly
been decided, by the practice of the states, that it is better to leave a few
of its noxious branches to their luxuriant growth, than, by pruning them
away, to injure the vigor of those yielding the pnq)er fruits. And can the
wisdom of this policy be doubted by any one who reflects that to the press
alone, checkered as it is with ahnses, the world is indebted for all the triumphs which have been gained by reason and humanity over error and
oppression; who reflects that to the same beneficent source the United
States owe much of the lights which conducted them to the rank of a
free and independent nation and which have improved their political system into a shape so auspicious to their happiness T Had Sedition Acts,
forbidding every publication that might bring the constituted agents into
contempt or disrepute, or that misht excite the hatred of the people against
the authors of unjust or permemus measures, been uniformly enforced
against the press, might not the United States here been languishing, at
this day, under the infirmities of a sickly Confederation ? Might they not.
possibly, be miserable colonies, groaning under a foreign yoke?
To these observations one fact will be added, which demonstrates that
the common law cannot be admitted as the universal expositor of American terms, which may be the same with those contained in that law. The
freedom of conscience, and of religion, is found in the same instrument
which asserts the freedom oftbe press. It will never be admitted that the
meaning of the former, in the common law of England, is to limit their
meaning in the United States.
Whatever weight m_y be allowed to these considerations, the committee do not, however, by any means intend to rest the question on them.
They contend that the article of the amendment, instead of supposing in
Congress a power that might be exercised over the press, provided its
freedom was not abridged, meant a positive denial to Congress of any
power whatever on the subject.
To demonstrate that this was the true object of the article_ it will be
sufficient to recall the circumstances which led to it, and to refer to the
explanation accompanying the article.
When the Constitution was under the discussions which preceded its
ratification, it is well known that great apprehensions were expressed by
many, lest the omission of some positive exception, from the powers delegated, of certain rights, and of the freedom of the press particularly, might
expose them to danger of being drawn, by construction, within some of the
powers vested in Congress ; more especially of the power to make all laws
necessary and proper for carrying their other powers into execution.
In
reply to this objection, it was invariably urged to be a fundamental and
characteristic principle of the Constitution, that all powers not given by
"t were reserved ; that no powers were given beyond those enumerated in
the Constitution, and such as were fairly incident to them ; that the power
over the rights in question, and particularly over the press, was neither
among the enumerated powers, nor incident to any of them : and conss-
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quentl) that _n exercise of any such power would be manifest usurpation.
It is painful to remark how much the arguments now employed in behalf
of the Sedition Act, are at variance with the reasoning which then justified
the Constitution, and invited its ratification.
From this posture or the subject resulted the interesting question, in so
many or the conventions, whether the doubts and dangers ascribed to the
Constitution should be removed by any amendments previous to the ratification, or be postponed, in confidence that, as far U they might be proper,
they would be introduced in the form provided by the Constitution.
The
latter course wu adopted; and in most of the states, ratifications were
followed by the propesltions and instructions for rendering the Constitution more explicit, and more safe to the rights not meant to be delegated
by it. Among those rights, the freedom of the press, in most instances,
is particularly and emphatically mentioned.
The firm and very pointed
manner in which it is asserted in the proceedings of the Convention of
this state will hereafter he seen.
In pursuance of the wishes thus expressed, the first Congress that
s_embled under the Constitution proposed certain amendments, which have
since, by the necessary ratifiqations, been made a part of it; among which
amendments is the article containing, among other prohibitions on the
Congress, an expre_ declaration that they should make no law abridging
the freedom of the press.
Without tracing farther the evidence on this subject, it would seem
scarcely possible to doubt that no power whatever over the press was supposed to be delegated by the Constitution, amit originally stood, and that
the amendment was intended as a positive and absolute reservation of it.
But the evidence is still stronger. The proposition of amendments made
by Congress is introduced in the following terms:-"The conventions of a number of the states having, at the time of
their adopting the Constitution, expressed a desire, in order to prevent
misconstruction or abuse of its powers, that further declaratory and
restrictive clauses should be added ; and as extending the ground of publie confidence in the government will best insure the beneficent ends of
its institutions."
Here is the most satisfactory and authentic proof that the several amendmenus proposed were to be considered as either declaratory or restrictive,
and, whether the one or the other, as corresponding with the desire expressed by a number of the states, and as extending the ground of public
confidence in the government.
Under any other construction o1"the amendment relating to the press,
than that it declared the press to be wholly exempt from the power of
Congress, the amendment could neither be said to correspond with the
desire expressed by a number of the states, nor be calculated to extend the
ground of public confidence in the government.
Nay, more; the construction employed to justify the Sedition Act
would exhibit a phenomenon without a parallel in the political world. It
would exhibit a numher of respectable states, as denying, first, that any
power over the press was delegated by the Constitution; as proposing,
next, that an amendment to it should explicitly declare that no such power
was delegated; and, finally, as concurring in an amendment actually
recognizing or delegating such a power.
Is, then, the federal government, it will be asked, destitute of every
authority for restraining the licentiousness of the press, end for shielding
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attacks which may be made on those who

The Constitution alone can answer this question. If no such power be
expressly delegated, and if it be not both necessary and proper to carry
into execution an express power ; above all, if it be expressly forbidden,
by a declaratory amendment to the Constitution, rathe answer must be,
that the federal government is destitute of all such authority.
And might it not be asked, in turn, whether it is not more probable,
under all the circumstances which have been reviewed, that the authority
should be withheld by the Constitution, than that it should be left to a vague
and violent construction, whilst so much pains were bestowed in enumerating other powers, and so many less important powers are included in the
enumeration
Might it not be likewise asked, whether the anxious circumspection
which dictated so many peculiar limitations on the general authority would
be unlikely to exempt the press altogether from that authority*. The
peculiar magnitude of some of the powers necessarily committed to the
federal government; the peculiar duration required for the functions of
some of its departments;
the peculiar distance of the seat of its proceedings from the great body of its constituents ; and the peculiar difficulty
of circulating an adequate knowledge of them through any other channel;
m will not these considerations, some or other of which produced other
exceptions from the powers of ordinary governments, altogether, account
for the policy of binding the hands of the federal government from touching the channel which alone can give efficacy to its responsibility to its
constit.ents, and of leaving those who administer it to a remedy, for their
injured reputations, under the same laws, and in the same tribunals, which
protect their lives, their liberties, and their properties ?
But the question does not turn either on the wisdom of the Constitution
or on the policy which gave rise to its particular organization.
It turns on
the actual meaning of the instrument, by which it has appeared that a
power over the press is clearly excluded from the number of powers
delegated to the federal government.
3. And, in the opinion of the committee, well may it be said, as the
resolution concludes with saying, that the unconstitutional power exercised
over the press by the Sedition Act ought, "more than any other, to
produce universal alarm ; because it is levelled against that right of freely
examining public characters and measures, and of free communication
among the people thereon, which has ever been justly deemed the only
effectual guardian of every other right."
Without scrutinizing minutely into all the provisions of the Sedition
Act, it will be sufllci_ent to cite so much of section 9.d as follows:m
" And be it further enacted, that if any shall write, print, utter, or publish, or shall cause or procure to be written, printed, uttered, or published,
or shall knowingly and willingly assist or aid in ......
writing, printing, uttering,
or publishing, any false, scandalous, and mahclous wm,ng or wrmngs
against the government of the United States, or either house of the Con
gress of the United States, with an intent to defame the said government
or either house of the said Congress, or the President, or to bring them
or either of them into contempt or disrepute, or to excite against them,
or either or any of them, the hatred of the good people of the United
States, &,c., -- then such persons, being thereof convloted before any
court of the United States having jurisdiction thereof, shall be punished
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by imprisonment
present
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not
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H 1. The Constitution supposes that the President, the Congress, and each of its
. onses,.may not d.isch_',ge their trust_ either from defect of judgment or other causes.
hence mey are sJl maae responsible to their constituents, at the returning periods of
elections ; and the President, who is singly intrusted with very great powers, is, as a
further guard, subjected to an intermediate impeachment.
. 2. Shou_ !t happen, as the Constitution supposes tt may happen, that either of these
orancnes or me government may not have duly discharged its trus4 it is natural and
proper, that, according to the e._tnseand degree of their t'aults, they should be brought
mto contempt or disrepute, and incur the hatred of the people.
3. Whether it hu, m any cue, happened that the proceedings of either or all of
those brancheq evince such a violation of duty as to justify a contempt, a disrepute,
orhat_d among the people, can only be determined by a free examination thereof,
ann a tree cemmunteation among the people thereon.
ab4. Whenever it may_have actually happened that proceedings of this sort are chargeJe on atz or e?ther ot the branches oftbe government, it is the duty, as well as
rtgh4 oz intelligent and faithful citizens to discuss and promulgate them freely--as
well _ control them by the censorship of the public opinion, as to promote a remedy
aeceruing to the rules of the Constitution.
And it cannot be avoided that those who
are to app!y the remedy must feel, in some degree, a contempt or hetred against the
tnumgressmg party.
•. 5. As the act was passed on July 14, 1796, and is to be in force until March 3,1801,
was of eourse that, during its continuance, two elections of the ent,re Hvnse of
presentattves, an elechon of a part of the Senate, and an election of a President,
were to take place.
6. That, consequently, during all these elcetions, -- intended, by the Constitution, to
pre.serve the purity or to purge the faults of the administration, -- the great remedial
r,gt_ts of the people were to be exercised, and the responsibility of their public agents
to be screened, under the pemflties of this act.
May it not be asked of every intelligent
friend to the liberties of his
country, whether the power exercised
in such an act as this ought not
to produce
great and universal
alarm ?
Whether a rigid execntion
of
such an act, in time put, would not have repressed that information
and
communication
among the people which is indispensable
to the just exercise of their electoral rights?
And whether such an act, if made perpetual, and enforced with rigor, would not, in time to come, either destroy
our free system of government,
or prepare a convulsion
that might prove
equally fatal to it ?
In answer to such questions,
it has been pleaded
that the writings and
publications
forbidden by the act are those only which are false and malicious, and intended
to defame ; and merit is claimed
for the privilege
allowed to authors to justify, by proving the truth of their publications,
and for the limitations
to which the sentence of fine and imprisonment
is subjected.
To those who concurred
in the act, under the extraordinary
belief that
the option lay between the passing of such an act, and leaving in force
the common l._w of libels, which punishes
truth equally with falsehood,
and submits
fine and imprisonment
to the indefinite
discretion
of the
c-urt, the merit of good intentions
ought surely not to be refused.
A
like merit may perhaps he due for the discontinuance
of the corporal
punishment,
which the common law also leaves to the discretion of the
co,irt.
This merit of intention, however, would have been greater, if the
several mitigations
had not been limited to s_ short a period;
and the
apparent inconsistency
would have been avoided, between justifying
the
act, at one time, by contrasting
it with the rigors of the common
law
otherwise in force ; and at another time, by appealing to the nature of the
crisis as requiring the temporary rigor exerted by the act.
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But, whatever may have been the meritorious intentions of all or any
who contributed to the Sedition Act, a very few reflections will prove that
its baleful tendency is little diminished by the privilege, of giving in evidence the truth of the matter contained in political wrmngs.
In the first placo_ where _imple and naked facts alone are in question,
there is sufficient difficulty in some cases, and sufficient trouble and vexation in all, in meeting a prosecution from the government with the full
and formal proof necessary in a court of law.
But in the next place, it must be obvious to the plainest minds, that
opinions and inferences, and conjectural observations, are not only in
many cases inseparable from the facts, but may often be more the objects
of the prosecution than the facts themselves; or may even be altogether
abstracted from particular facts; and that opinion, and inferences, and
conjectural observations, cannot be subjects of that kind of proof which
appertains to facts, before a court of law.
Again: it is no less obvious that the intent to defame, or bring into
contempt, or disrepute, or hatred, uwhich
is mad_ a condition of the offence created by the act, -- cannot prevent its pernicious influence on
the freedom of the press. For, omitting the inquiry, how far the malice
of the intent is an inference of the law from the mere publication, it is
manifestly impossible to punish the intent to bring those who administer
the government into disrepute or contempt, without striking st the right
of freely discussing public characters and measures; because those who
engage in such discussions must expect and intend to excite these unfavorable sentiments, so far as they may be thought to he deserved. To
prohibit the intent to excite those unfavorable sentiments against those
who administer the government, is equivalent to a prohibition of the actual
excitement of them; and to prohibit the actual excitement of them is
equivalent to a prohibition of discussions having that tendency and effect ; which, again, is equivalent to a protection of those who administer
the government, if they should at any time deserve the contempt or hatred
of the people, against being exposed to it, by free animadversions on their
characters and conduct.
Nor can there be a doubt, if those in public
trnst he shielded by penal laws from such strictures of the press as may
expose them to contempt, or disrepute, or hatred, where they may deserve
it, that, in exact proportion as they may deserve to be exposed, will be the
certai.ty and criminality of the intent to expose them, and the vigilance
of prosecuting and punishing it; nor a doubt that a government thus
intrenched in penal statutes against the just and natural effects of a
c_dpable administration, will easily evade the responsibility which is essential to a faithful discharge of its duty.
Let it be recollected, lastly, that the right of electing the members of
the government constitutes more particularly the essence of a free and
respr)nsible government.
The value and efficacy of this right depends on
the knowledge of the comparative merits and demerits of the candidates
['or pnblic trust, and on the equal freedom, consequently, of examining
and discussing these merits and demerits of the candidates respectively.
It has been seen that a number of important elections will take place
while the act is in force, although it should not he continued beyond
the term to which it is limited. Should there happen, then, as is extremely
probable in relation to some one or other of the branches of the government, to he competitions between those who are, and those who are not,
memb/,rs of the government, what will he the situations of the eompeti-
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mrs _ Not equal : because
the characters of the former will be covered
by the Sedition
Act from animadversions
exposing
them to disrepute
among the people, whilst the latter may be exposed
to the contempt
and
hatred of the people without
a violation
of the act.
What will be the
situation
of the people T Not free ; because they will be compelled
to
make their election
between competitors
whose pretensions
they are not
permitted
by the act equally to examine, to discuss, and to ascertain.
And
from both these situations
will not those in power derive an undue advantage for continuing
themselves
in it; which, by impairing
the right of
election,
endangers
the blessings
of the government
founded on it
• It is with justice, therefore, that the General
Assembly
have affirmed,
m the resolut,on,
as well that the right of freely examining
public characters and measures, and of communication
thereon, is the only effectual
guardian of every other right, as that this particular
right is levelled at
by the power exercised
in the Sedition Act.
The resolution
nezt in order is as follows :
,, That this irate having, by its Convention, which ratified the Federal Constitution,
expressly declared that, among other ementie) rights, ' the liberty of conscience and
of the press cannot be cancelled, abridged, restrained, or modified, by any authority
of the United States ;' and, from its extreme anxiety to guard these rights from every
pouible attack of sophistry and ambition, having, with other stab-st recommended an
amendment for that purpose, which amendment wu in due time annexed to the Conatitution, it would mark a reproachful inconslntenc_, and criminal degeneracy, if an
indifference were now shown to the most palpable wolation of one of the rights thus
declared and secured, and to the establishment of a precedent which may fie fatal to
the other."
To place this resolution
in its just light, it will be necessary
to recur
to the act of ratification by Virginia, which stands in the ensuing form : u
- We, the delegates of the people of Virginia, duly elected in pursuance ofa recom.
mendation from the General Assembly, andnow met in Convention, having fully and
freely investigated and discussed the proceedings of the Federal Convention, and being
prepared, as well as the moat mature deliberation hath enabled us, to decide thereon,-2
DO, in the name and in behalf of the people of Virginia, declare and make known,
that the powers granted under the Constitution, being derived from the people of the
United States, may be resumed by them whensoever the same shall be perverted to
their injury or oppression ; and that every power not granted thereby remains wRh
them, and at their will. That, therefore, no right of any denominatlon can be cancelled, abridged, restrained, or modified, by the Congress, by the Senate or the House.
of Repre_ntatives, acting in any capacity, by the President, or any department or
officer of the United States, except in those instances in which power is given by the
Constitution for those purposes ; and that, among other ee_ntia] rights, the liberty of
conscience and of the press cannot be cancelled, abridged, restrained, or modified, by
any authority of the United States "
Here is an express and solemn declaration
by the Convention
of the
stale, that they ratified the Constitution
in the sense that no right of any
denomination
can be cancelled,
abridged, restrained,
or modified,
by the
government
of the United States, or any part of it, except in those instances
in which power is given by the Constitution
; and in the sense,
particularly,
" that among other essent,al rights, the liberty of con._cience
and freedom of the press cannot be cancelled,
abridged,
restrained,
or
modified, by any authority of the United States."
Words could not well express, in a fuller or more forcible manner, the
understanding
of the Convention,
that the liberty of conscience
and freednm of the press were equally and completely exempted from all authority
whatever of the United States.
Under an anxiety In guard more effectually
possible danger, the Convention,
after ratifying

these rights against every
the Constitution,
proceeded
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to prefix to certain amendments, proposed by them, a declaration of
rights, in which are two articles providing, the one for the liberty of conscience, the other for the freedom of speech and of the preeL
Similar recommendations having proceeded from a number of other
states; and Congress, as has been seen, having, in consequence thereof,
and with a view to extend the ground of public confidence, proposed,
among other declaratory and reslrictive clauses, a clause expressly securing the liberty of conscience and of the press ; and Virginia having concurred in the ratificatiolm which made them a part of the Constitution,
it will remain with a candid public to decide whether it would not mark
an inconsistency and degeneracy, if an indifference were nowshown to a
palpable violation of one of tho,e rights -- the freedom of the press ; and
to a precedent, therein, which may be fatal to the other-- the free exercise
of religion.
That the precedent established by the violation of the former of these
rights may, as is affirmed by the resolution, be fatal to the latter, appears
to be demonstrable by a comparison of the grounds on which they respectively rest, and from the scope of reasoning by which the power of the
former has been vindicated.
Fb-J¢_Both of these rights, the liberty or"conscience, and of the press,rest equally
on the original groundof not being delegated by the Constitution,and consequently
withheld ]_romthe government. Any construction,therefore,that would attack thE,
original security for the one, must have the like effect on the other.
See.mad/y,They are both equally secured by the supplement to the Constitution;
being both includedin the same amendment, madeat the same time and by the same
authority. Any constructionorargument,then, which would turn the amendment
into a grant or acknowledgment of power,with respect to the prea_might be equally
appliedto the freedomof religion.
Thirdlq, If it be admittedthat the extent of the freedom of the prem, secured by
the amendment, is to be meam_,edby the common law on this subject,the seine au.
thorit_ may be resortedto for the standard which is to Ax the extent of the "
exercme of religion." It cannot be neeesrary to say what this standerdwould be-whether the common law be taken solely sa the unwritten,or as variedby the written
law of England.
.
Fo,trtldy, If the words and phrasesin the amendment are to be consideredas erie
sen with a studied disorlmination, which yields an argument for a power over the
press,underthe limitation tluttits freedomhe not abrid_d, the muneargumentrelultm
fromthe same consideration,for a power over the exercmeof religion,underthe limit.
ation that its freedombe not prohibited.
For, if Congress may regulate the freedom of the press, provided they
do not abridge it, because it is said o.ly, " they shall not abridge it," and
!s not said " they shall make no law respecting it," the analogy of reason.
mg is conclusive, that Congress may regulate, and even abridge, the free
exercise of religion, provided they do not pro/libit it ; because it is said
only, " they shall not prohibit it;" and is not said, " they shall make no
law respecting, or no law abridging it."
The General Assembly were governed by the clearest reason, then, in
considering the Sedition Act, which legislates on the freedom of the
press, as establishing a precedent that may be fatal to the liberty of conscience; and it will be the duty of all, in proportion as they value the
security of the latter, to take the alarm at every encroachment on the
former.
The two concluding resolutions only remain to be examined. They ere
i, the words following :
,, That the good peopleof this commonwealth,having ever felt, and eontinuin_ to
feel, the mint sincere affectionfortheir brethrenof the otherstates, the truest saxtety
for,=stabliihingand perpetuatin_the union of LII,and the most sernpuloue fidelity b.
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that Constitutionwhich is the pledge of mutual friendship and the instrument of
mutual happiness,-- the General Assembly doth solemnly appeal to the like dmposttions in the otherstates, in confidencethat they wi|] honourwith this oommonwealth
in declaring,as it does herebydeclare, that the acts aforesaidare unconst,tutional;
and that the necessary and proper measures will be taken, by each, for co6perating
with this state, in maintaining, unimpaired1the authorities, rights, and liberties,reserw.dto the states reepecUve]y,or to the people.
"That the governor be desiredto transmita copy of the foregoing resolutionsto the
executive authorityof each of rite other states, with a requestthat the same may be
communicated to the legislature thereof; and that a copybe furnishedto each of-the
senators and repreaentatlves representing this state in the Congressof the United
States."

,

The fairness and regularity of the course of proceeding here pursued,
have not protected it against objections even from sources too respectable
to he disregarded.
It has been said that it belongs to the judiciary of the United States,
and not the state legislatures, to declare the meaning of the Federal Constitution.
But a declaration that proceedings of the federal government are not
warranted by the Constitution, is a novelty neither among the citizens not
among the legislatures of the states ; nor are the citizens or the legislature
of Virginia singular in the example of it.
Nor can the declarations of either, whether affirming or denying the
constitutionality of measures of the federal government, or whether made
before or after judicial decisions thereon, be deemed, in any point of view,
an assumption of the office of the judge. The declarations in such cases
are expressions of opinion, unaccompanied with any other effect than what
they may produce on opinion, by exciting reflection. The expositions of
the judiciary, on the other hand, are carried into immediate effect by force.
The former may lead to a change in the legislative expression of the general will w possibly to a change in the opinion of the judiciary ; the latter
enforces the general will, whilst that will and that opinion continue
unchanged.
And if there he no impropriety in declaring the unconstitutionality of
proceedings in the federal government, where can there be the impropriety
of communicating the declaration to other states, and inviting their concurrence in a like declaration ? What is allowable for one, must be allowable for all; and a free communication among the states, where the
Constitution imposes no restraint, is as allowable among the state governments as among other public bodies or private citizens.
This consideration derives a weight that cannot be denied to it, from the relation of the
state legislatures to the federal legislature as the immediate constituents
of one of its branches.
The legislatures of the st-_tes have a right also to originate amendments
to the Constitution, by a concurrence of two thirds of the whole number,
in applications to Congress for the purpose.
When new states are to be
formed by a junction of two or more states, or parts of states, the legislatures of the states concerned are, as well as Congress, to concur in the
measure. The states have a right also to enter into agreements or compacts, with the consent of Congress.
In all such cases a communication
among them results from the object whtch is common to them.
It is lastly to be seen, whether the confidence expressed by the Constitution, that the necessary and proper m_asures would be taken by the other
states for co6perating with Virginia in maintaining the tights reserved to
he states, or to the people, be in any degree h_ble to the objections r_ised
against it.
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If it be liable to objections, it must be because either the object or the
means are objectionable.
The object, being to maintain what the Constitution has ordamed, is in
itself a laudable object.
The means are expressed in the terms "the necessary and proper measures."
A proper object was to be pursued by the means both necessary
and proper.
To find an objection, then, it must be shown that some meaning was
annexed to these general terms which was not proper ; and, for this purpose, either that the means used by the General Assembly were an example
of improper means, or that there were no proper means to which the terms
could refer.
In the example, given by the state, of declaring the Alien and Sedition
Acts to be unconstitutional, and of communicating the declaration to other
states, no trace of improper means has appeared. And if the other states
had concurred in making a like declaration, supported, too, by the numerous applications flowing immediately from the people, it can scarcely be
doubted that these simple means would have been as su_cient as they are
unexceptionable.
It is no less certain that other means might have been employed which
are strictly within the limits of the Constitution.
The legislatures of the
states might have made a direct representation to Congress, with a view
to obtain a rescinding of the two offensive acts_ or they might have represented to their respective senators in Congress their wish that two thirds
thereof would propose an explanatory amendment to the Constitution; or
two thirds of themselves, if such had been their opinion, might, by an application to Congress. have obtained a convention for the same object.
These several means, though not equally eligible in themselves, nor
probably to the states, were all constitutionally open for consideration. And
if the General Assembly, after declaring the two acts to be unconstitutional, (the first and most obvious proceeding on the subject,) did not undertake to point out to the other states a choice among the further measures
that might become necessary and proper, the reserve will not be misconstrued by liberal minds into any culpable imputation.
These observations appear to form a satisfactory reply to every objection which is not founded on a misconception of the terms employed in
the resolutions.
There is one other, however, which may be of too much
importance not to be added. It cannot be forgotten that, among the arguments addressed to those who apprehended danger to liberty from the
establishment of the general government over so great a country, the appeal was emphatically made to the intermediate existence of the state governments between the people and that government, to the vigilance with
which they would descry the first symptoms of usurpation, and to the
promptitude with which they would sound the alarm to the public. This
argument was probably not without its effect; and if it was a proper one
then to recommend the establishment of a constitution, it must be a proper
one now to assist in its interpretation.
The only part of the two concluding resolutions that remains to be no.
tieed, is the repetition, in the first, of that warm affection to the Union and
its members, and of that scrupulous fidelity to the Constitution, which
have been invariably felt by the people of this state. As the proceedings
were introduced with these sentiments, they conld not be more properly
closed than in the same manner. Should there be any sc far misled as w.
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call in question the sincerity of these professions, whatever regret may be
excited by the error, the General Assembly cannot descend into a discussion of it. Those who have listened to the suggestion can only be left to
tbe,r own recollection of the part which this state has borne in the establishment of our national independence, or the establishment of our national
Constitution, and in maintaining under it lhe authority and laws of the
Union, without a single exception of internal resistance or commotion.
By recurring to the facts, they will be able to convince themselves that the
representatives of the people of Virginia must be above the necessity of
opposing any other shield to attacks on their national patriotism, than their
own conscientiousness, and the justice of an enlightened public ; who will
perceive in the resolutions themselves the strotlgest evidence of attachment both to the Constitution and the Union, since it is only by maintaining the different governments, and the departments within their respective
limits, that the blessings of either can be perpetuated.
The extensive view of the subject, thus taken by the committee, has
led them to report to the house, as t/4e result of the whole, the following
resol ution :
Resolved, That the General Assembly, having carefully and respectfully
attended to the proceedings of a number of the states, in answer to the
resolutions of December °.l, 1790, and having accurately and fully re_zamined and reconsidered the latter, d_'ndit to be their indispensable duty
to adhere to the same, as founded in truth, as consonant with the Constitution, and as conducive to its preservation; and more especially to be
their duty to renew, as they do hereby renew, their PROTESTagainst Alien
and Sedition A_ts, as palpable and alarming infractions of the Constitution.

THE

TARIFF.

SOUTH

CAROLINA.

PROTEST.

The Senate and House of Representatives of South Carolina, now met,
and sitting in General Assembly, through the Hon. William Smith and
the Hon. Robert Y. Hayne, their representatives in the Senate of the
United States, do, in the name and on behalf of the good people of the.
said commonwealth, solemnly PRO TEST
against the system of protecting duties, lately adopted by the federal government, for the
following reasons :-1st. Because the good people of this commonwealth believe that the
powers of Congress were delegated to it in trust for the accomplishment
of certain specified objects which limit and control them, and that every
exercise of them for any other purposes, is a violation of the Constitution
as unwarrantable as the undisguised assumption of substantive, independent powers not granted or expressly withheld.
2d. Because" the power to lay duties on imports is, and in its very
nature can be, only a means of effecting objects specified by the Constitll.
tion ; since no free government, and least of all a government of enumerated powers, can of right impose any tax, atJy more than a penalty, which
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;_ not at (}nee justified by public necessity, and clearly within the scope
and purview of the social cx)mpect ; and since the right of confining appropriations of the public money to such legitimate and constitutional
objects is as essential to the liberties of the people as their unquestionable
privilege to be taxed only by their own consent.
3d. Because they believe that the tariff law pa_ed by Congre_ at iu
last session, and all other acts of which the principal object is the protection of manufactures, or ally other branch of domestic industry, if they
be considered as the exercise of a power in Congress to tax the people at
its own good will a,d pleasure, and to apply the money raised to objects
not specified in the Constitution, is a violation of these fundamental principles, a breach of a well-defined trust, and a perversion of the high powers
vested in the federal government for federal purposes only.
4th. Because such acts, considered in the light of a regulation of commerce, are equally liable to objection ; since, although the power to regulate commerce may, like other powers, be exercised so as to protect
domestic manufactures, yet it is clearly distinguishable from a power to do
so eo nomine, both in the n:,ture of the thing aud in the common acceptation of the terms; and because the confoundi.g of them would lead to
the most extravagant results, since the encouragement of domestic industry implies an absolute control over all the interests, resources, and
pursuits of a people, and is inconsistent with the idea of any other than a
simple, consolidated government.
5th. Because, from the contemporaneous exposition of the Constitution
in the numbers of the Federalist, (which is cited only because the Supreme Court has recognized its authority,) it is clear that the power to
regulate commerce was co,sidered by the Convention as only incidentally
connected with the encouragement of agriculture and manufactures; a.d
because the power of laying imposts and duties on imports was not understood to justify, in any case, a prohibition of foreign commodities, except
as a means of extending commerce, by coercing foreigu nations to a fair
reciprocity in their intercourse with us, or for some other bona fide commercial purpose.
6th. Because, whilst the power to protect manufactures is nowhere
expressly granted to Congress, nor can be considered as necessary and
proper to carry into effect auy specified power, it seems to be expressly
reserved to the states, by the lOth section of the 1st article of the Cow
stitution.
7th. Because, even admittiug Congress to have a constitutional right
to protect manufactures by the imposition of duties, or by regulations of
commerce, designed principally for that purpose, yet a tariff of which the
operation is grossly unequal and oppressive, is such an abuse of power as
is incompatible with the principles of a free government and the great
ends of civil society, justice, and equality of rights and protection.
8th. Finally, because South Carolina, from her climate, situation, and
peculiar institutions, is, and must ever continue to be, wholly dependent
upon agriculttxre and commerce, not only for her prosperity, but for her
very existence as a state ; because the valuable products of her soil-- the
blessings by which Divine Providence seems to have designed to compensate for the great disadvantages under which she suffers in other
respects w are among the very few that can be cultivated with any profit
by slave labor ; and if, by the loss of her foreign commerce, these products
should be confined to an inadequate market, the fate of this fertile gate.
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would h- poverty and utter desolation; her citizens, in despair, would
emigrate _ more fortunate regions, and the whole frame and constitution
of her civil polity be impaired and deranged, if not dissolved entirely.
Deeply impressed with these considerations, the represeutauves of the
good people of this commonwealth, anxiously desiring to live in peace
with their fellow-citizens, and to do all that in them lies to preserve and
perpetuate the union of the states, and liberties of which it is the surest
pledge, but feeling it to be their .bounden duty to expose and resist all
encroachments upon the true spirit of the Constitution, lest an apparent
acquiescence in the system of protecting duties should be drawn into precedent_do,
in the name of the commonweahh of South Carolina, claim
to enter upon the Journal of the Senate their protest against it as unconstitutional, oppressive, and unjust.

PRESIDENT

JACKSON'S
OF Tnz l_rn

PROCLAMATION,

Dzcmzl,

1833,

CONClrRNI_O

THE ORDINANCE

OF SOUTH CAROLINA. ON THE SUBJECT OF
THE TARIFF,
O_ TXE 24TX N0vzwaza,

18_

WHEREASa convention assembled in the state of South Carolina have
passed an ordinance, by which they declare "that the several acts, and
parts of acts, of the Congress of the United States, purporting to be laws
for the imposing duties and imposts on the importation of foreign commodities, and now having actual operation and effect within the United
States," and more especially, two acts for the same purposes, passed on the
29th of May, 18'28, and on the 14th of July, 1832, " are unauthorized
by the Constitution of the United States, and violate the true meaning and
intent thereof, and are null and void, and no law," not binding on the
citizens of that state or its officers ; and by the said ordinance it is further
declared to be unlawful for any of the constituted authorities of the state,
or of the United States, to enforce the payment of the duties imposed by
the said acts within the same state, and that it is the duty of the legislature to pass such laws as may be necessary to give full effect to the said
ordinance :
And whereas, by the said ordinance, it is further ordained, that, in any
case of law or equity decided in the courts of said state, wherein shal_ be
drawn in question the validity of the said ordinance, or of the acts of the
legislature that may be passed to give it effect, or of the said laws of the
United States, no appeal shall be allowed to the Supreme Court of the
United States, nor shall any copy of the record be permitted or allowed
for that purpose, and that any person attempting to take such appeal shall
be punished as for a contempt of court :
And, finally, the said ordinance declares that the people of South Carolina will maintain the said ordinance at every hazard ; and that they will
consider the passage of any act, by abolishing or closing the ports of the

said state, or otherwise obstructing the free ingress or egress of vessels to
and from the said ports, or any other act of the federal government to
coerce the state, shut up her ports, destroy or harass her commerce, or to
enforce the said acts otherwise than through the civil tribunals of the
country, as inconsistent with the longer continuance of South Carolina ill
the Union; and that the people of the said state will thenceforth hold
themselves absolved from all further obligation to maintain or preserve
their political connection with the people of the other states, and will
forthwith proceed to organize a separate government, and do other acts
and things which sovereign and independent states may of right do:
And whereas the said ordinance prescribes to the people of South Carohna a course of conduct in direct violation of their duty as citizens of the
United States, contrary to the laws of their country, subversive of its Constituuon, and having for its object the destruction of the Union--that
Unioo which, coeval with our political existence, led our fathers, without
any other ties to unite them than those of patriotism and a common cause,
through a sanguinary struggle, to a glorious independence--that
sacred
Union, hitherto inviolate, which, perfected by our happy Constitution, ha_q
brought us, by the favor of Heaven, _.oa state of prosperity at home, and high
consideration abroad, rarely, if ever, equalled in the history of nations.
To
preserve this bond of our political existence from destruction, to maintain
inviolate this state of national honor and prosperity, and to justify the confidence my fellow-citizens have reposed in me, I, Andrew Jackson, Presidear of the Uuited States, have th,mght proper to issue this my Proclamatkm, stating my views of the Constitution and laws applicable to the
measures adopted by the Convention of South Carolina, and to the reasons
they have put forth to sustain them, declaring the co, rse which duty will
require me to pursue, and, appealing to the understanding and patriotism
of the people, warn them of the consequences that must inevitably result
from an observance of the dictates of the Convent,on.
Strict duty would require of me nothing more than the exercise of those
powers with which I am now, or may herea/ker be, invested for preserving
the peace of the Union, and for the execution of the laws. But the imposing aspect which opposition has assumed in this case, by clothing Itself
with state authority, and the deep interest which the people of the Umted
States must all feel in preventing a resort to stronger measures, while there
is a hope that any thing will be yielded to reasoning and remonstrance,
perhaps demand, and will certainly justify, a rid! ezposition, to South
Carolina and the nation, of the views I entertain of this important question,
a_ well as a distinct enunciation ofthe course which my sense of duty wtll
require me to pursue.
The ordinance is founded, not on the indefeasible right of resisting acts
which are plainly unconstitutional, and too oppressive to be endured, but
on the strange position that any one state may not only declare an act of
Cangress void, but prohibit its execution ; that they may do this consistently w_th the Constitution; that the true construction of that instrument
permits a state to retain its place in the Union, and yet be bound by no
other of its laws than those it may choose to consider as constitutional.
It is true, they add that, to justify this abrogation of a law, it must hc
palpably contrary to the Constitution;
but it is evident that, to gtve the
-i._ht of resistin_cr laws of that description, coupled with the uncontrolled
r;ght to decide what laws deserve that character, is to give the power of
resisting all la_s. for, as by the theory, there is no appeal : the reasonq
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alleged by the state, good or bad, must prevail. If it should be said that
public opinion is a sufficient check agaiust the abuse of this power, it
may be asked why it is not deemed a sufficient guard against the passage
of an unconstitutional act by Congress. There is, however, a restraint,
in this last ease, which makes the assumed power of a state more indefensible, and which does not exist in the other. There are two appeals from
an unconstitutional act passed by Congress mone
to the judiciary, the
other to the people and the states. There is no appeal from the state
decision in theory, and the practical illustration shows that the courts are
closed against an application to review it, both judges and jurors being
sworn to decide in its favor. But reasoning on this subject is superfluous
when our social compact, in express terms, declares that the laws of the
United States, its Constitution, and treaties made under it, are the supreme
law of the land; and, for greater caution, adds, "that the judges in every
state shall be bound thereby, any thing in the Constitution or laws of any
state to the contrary notwithstanding."
And it may be asserted, without
fear of relhtation, that no federative government could exist without a
similar provision. Look, for a moment, to the consequence.
If South
Carolina considers the reve,me laws unconstitutional,
and has a right to
prevent their execution in the port of Charleston, there would be a clear
constitutional objection to their collection in every other per h and no
revenue could be collected any where ; for all imposts must be equal.
It
is no answer to repeat, that an unconstitutional law is no law, so long as the
question of its legality is to be decided by the state itself; for every law
operatipg injuriously upon any local interest will be perhaps thought, and
certainly represented, as unconstitutional;
and, as has been shown, there
ts no appeal.
If this doctrine had been established at an earlier day, the Union would
have been dissolved in its infancy.
The excise law in Pennsylvania, the
embargo and non-intercourse law in the Eastern States, the carriage tax
in Virginia, were all deemed unconstitutional, and were more unequal in
their operation than any of the laws now complained of; but, fortunately,
none of those states discovered that they had the right now claimed by South
Carohna.
The war into which we were forced, to support the dignity of the
nation and the rights of our citizens, might have ended in defeat and disgrace, instead of victory and honor, if the states who supposed it a ruinous
and unconstitutional measure had thought they possessed the right of nullifying the act by which it was declared, and denying supplies for its prosecution.
Hardly and unequally as those measures bore upon several members of the Union, to the legislatures of none did this efficient and peaceable remedy, as it is called, suggest itself. The discovery of this important
feature in our Constitution was reserved to the present day. To the statesmen of South Carolina belongs the invention, and upon the citizens of
that state will unfortunately fall the evils of reducing it to practice.
If the doctrine of a state veto upon the laws of the Union carries with
it internal evidence of its impracticable absurdity, our constitutional history will also afford abundant proof that it would have been repudiated
with indignation, had it been proposed to form a feature in o_lr government.
In our colonial state, although dependent on another power, we very
early considered ourselves as connected by common interest with each
other. Leagues were formed for common defence; and, before the declaration of independence, we were known in our aggregate character as
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the United Colonies of America.
That decisive and important step wa_
taken jointly.
We declared ourselves a nation by a joint, not by several
acts; and when the terms of our confederation were reduced to form, J*
was in that of a solemn league of several states, by which they agreed
that they would collectively form one nation, for the purpose of conducting
some certain domestic concerns and all foreign relations. In the instru
ment forming that Union is found an article which declares that "ever)
state shall abide by the determinations of Congress on all questions which
by that confederation, should be submitted to them."
Under the Confederation, then, no state could legally annul a decision
of the Congress, or refuse to submit to its execution ;"but no provision
was made to enforce these decisions. Congress made requisitions, bul
they were not complied with. The government could not operate on individuals. They had no jud,eiary, no means of collecting revenue.
But the defects of the Confederation need not be detailed. Under its
operation we could scarcely be called a nation.
We had neither prosperity at home nor consideration abroad. This state of things could not be
endured, and our present happy Constitution was formed -- but formed in
vain, if this fatal doetrine prevails.
It was'formed for important objects,
that are a,mouneed in the preamble made in the name and by the authority of the people of the United States, whose delegates framed, and whose
conventions approved it.
The most important among these objects-that which is placed first in rank, on which all the others rest-- is "to
form a more perfect union."
Now, is it possible that, even if there were
no express provision giving supremacy to the Constitution and laws of the
United States over those of the states,can it be conceived, that an instrument made for the purpose of "forming a more perfect union " thah
that of the Confederation, could be so eonstrueted by the assembled wisdom of our country, as to substitute for that Confederation a form of government dependent for its existence on the local interest, the party spiril,
of a state, or the prevailing faction of a state'f. Every man of plain, unsophisticated understanding, who hears the question, will give such an
answer as will preserve the Union. Metaphysical subtlety, in pursuit of
an impracticable theory, could alone have devised one that is ealeulated
to destroy it.
I consider, then, the power to annul a law of the United States, assumed
by one state, incompatible with the existence of the Union, contradicted erpressly by the letter of the Constitution, unauthorized by its spirit, incus.
sistent with every principle on which it was founded, and destructive of the
great object for which it was formed.
After this general view of the leading principle, we must examine the
particular application of it which is made in the ordinance.
The preamble rests its justification on these grounds : It assumes as a
fact that the obnoxious laws, although they purport to be laws for raising
revenue, were, in reality, intended for the protection of manufactures,
which purpose it asserts to be unconstitutional;
that the operation of these
laws is unequal; that the amount raised by them is greater than is required by the wants of the government; and, finally, that the proceeds are
to be applied to oKjects unauthorized by the Constitution.
These are the
only causes alleged to justify an open opposition to the laws of the country, and s threat of seceding from the Union, if any attempt should be
made to enforce them. The first virtually aeknowledg'es that the law in
question was passed under a power expressly given by the Constitution to
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lay and collect imposts ; but its constitutionality is drawn in question from
the motives of those who passed it. However apparent this pt,rpose may
be in the present case, nothing can be more dangerous than to admit the
position that an unconstitutional purpose, entertained by the members who
assent to a law enacted under a constitutional power, shall make that law
void; for how is that purpose to be ascertained 7 Who is to make the
scrutiny?
How often may bad purposes be falsely imputed--in
how
many cases are they concealed by false professions-- in how many is no
declaration of motive made!
Admit this doctrine, and you give to the
states an uncontrolled right to decide; and every law may be annulled
under this pretext.
If, therefore, tile absurd and dangerous doctrine
should be admitted, that a state may annul an unconstitutional law, or one
that it deems such, it will not apply to the present one.
The next objection i,, that the laws in question operate unequally.
This objection may be made with truth to every law that has been or can
be passed.
The wisdom of man never yet contrived a system of taxation
that would operate with perfect equality.
If the unequal operation of a
law makes it unconstitutional, and if all bws of that description may be
abrogated by any state for that cause, then, indeed, is the Federal Constitutioa unworthy of the slightest effort for its preservation. We have hitherto relied on it as the perpetual bond of our union. We have .received
it as the work of the assembled wisdom of the nation. We have trusted
to it as to the sheet anchor of our safety in the stormy times of conflict
with a foreign or domestic foe. We have looked to it with sacred awe _s
the palladium of our liberties ; and with all the solemnities of religion have
pledged to each other our lives and fortunes here, and our hopes of happiness hereai_er, in its defence and support. Were we mistaken, my countrymen, in attaching this importance to the Constitution of our country ?
Was our devotion paid to the wretched, inefficient, clumsy contnva[sce
which this new doctrine would make it ? Did we pledge ourselves to the
support of all airy nothing--a
bubble that must be blown away by the
first breath of disaffection ? Was this self-destroying, visionary theory the
work of the profound statesmen, the exalted patriots, to whom the task of
constitutional reform was intrusted ?
Did the name of Washington sanction, did the states deliberately ratify,
such an anomaly in the history of fundamental legislation?
No.
We
were not mistaken. The letter of this great instrument is free from this
radical fault. Its language directly contradicts the imputation ; its spirit,
its evident intent, contradicts it. No, we did not err ! Our Constitution
does not contain the absurdity of giving power to make laws, and another
power to resist them. The sages, whose memory will always be reverenced, have given us a practical, and, as they hoped, a permanent constitutional compact.
The Father of his Country did not affix his revered
name to so palpable an absurdity. Nor did the states, when they severally
ratified it, do so, under the impression that a veto on the laws of the Unite<l
States was reserved to them, or that they could exercise it by implication.
Search the debates in all their conventions ; examine the speeches of the
most zealous opposers of federal authority ; look at the amendme,ts that
were proposed: they are all silent--not
a syllable uttered, not a vote
given, not a motion made, to correct the explicit supremacy given to the
laws of the Union over those of the states, or to show that implication, as
is now contended, gould defeat it. No, we have not erred ! The Con_itutiou is still the object of our reverence, the bond of our union, our de
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fence in danger, the source of our prosl_erity in peace : it shall descend as
we have received it, uncorrupted by sophistical construction, to our pos
terity; and the sacrifices of local interest, of state prejudices, of persona,
animos_tles, that were made to bring it into existence, wdl again be patti
otmally offered for its support.
The two remaining objections made by the ordinance to these laws
are, that the sums intended to be raised by them are greater than are
required, and that the proceeds will be unconstitutionally employed.
The Constitution has given expressly to Congress the right of raising
revenue, and of deternlinmg the sum the public exigeucies will require.
The states have no control over the exercise of this right, other than that
whicl_ results from the power of chaa_ing the representat,ves wi_o abuse.
it, and thus procuring redress. Congress may, undoubtedly, abuse thl,
discretionary power ; but the same may be said of others w_th which they
are vested.
Yet the discretion must exist somewhere.
The Constitution
has given it to the representatives of all the people, checked by the represem,ttives of the states, and by the executive power. The South Carolina
construction gives it to the legislature, or the convention, of a single state,
where neither the people of the different states, nor the states in their separate capacity, nor the chief magistrate elected by the people, have any
representatton.
Which is the most discreet disposition of the power?
I do not ask you, fellow-citizens, which is the constitutional disposition :
that instrument speaks a language not to be misunderstood.
But if you
were assembled in general convention, which would you think the salbst
depository of this dtscretionary power, in the last resort? Would you add
a clause giving it to each of the states, or would you sanction the wise
provisions already made by your Constitution?
If this should be the
result of your deliberations, when providing for the future, are you, can
you be, ready to risk all that we hold dear, to establish, for a temporary
and a local purpose, that which you must acknowledge to be destructive,
and even absurd, as a general provision?
Carry out the consequences of
this right vested in the ddl'erent states, and you must perceive that the
crisis your conduct presents at this day would recur whenevm any law of
the United States displeased any of the states, and that we .hould soon
cease to be a nation.
The ordinance, with the same knowledge of the future that characterizes a fi_rmer objection, tells you that the proceeds of the tax will be unconstitutionally applied.
If thi_ could be ascertained with certainty, the
objection would, with more propriety, be reserved for the law so applying
the proceeds, but surely cannot be urged against the laws levying the duty.
These are the allegations contained in the ordinance.
Examine them
seriously, my fellow-citizens_jud,_e
for yourselves.
I appeal to you to
determine whether they are so clear, so convincing, as to leave no doubt
of their correctness ; and even if you should come to this conclusion, how
far they justify the reckless, destructive course, which you are directed to
pursue.
Review these objections, and the conclusions drawn from them,
once more. What are they ? Every law, then, for raising revenue according to the South Carolina ordinance, may be rightfully annulled, unless il
be so framed as no law ever will or can be framed. Congress have a right
o pass laws for ratsing revenue, and each state has a right to oppose their
execution _two
r.;ghts directly opposed to each other; and yet is this
absurdity supposed to be contained in an instrument drawn, for the express
purpose of avoiding collisions between the states and the general govern-
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ment, b) a1_assembly of the most enlightened statesmen and purest patriots
ever imbodied for a similar purpose !
In vain have these sages declared that Congress shall have power to
lay and collect taxes, duties, imposts, and excises; in vain have they
provided that they shall have power to pass laws which shall be necessary and proper to carry those powers into execution ; that those laws and
that Constitution shall be the "supreme law of the land, and that the
judges in every state shall be bound thereby, any thing in the constitution
or laws of any state to the contrary notwithstanding;" in vain have tile
people of the several states solemnly sanctloned these provisions, made
them their paramount law, and individually sworn to support them whenever they were called on to execute any office ; -- vain provisions ! ineffectual restrictions! vile profanation of oaths! miserable mockery of legislation ! -- if a bare majority of the voters in any one state may, on a real or
supposed knowledge of the intent with which a law has been passed,
declare themselves free from its operationsay," Here it gives too little,
there too much, and operates unequally 0 here it suffers articles to be free
that ought to be taxed -- there it taxes those that ought to be free -- in
this case the proceeds are intended to be applied to purposes which we do
not approve-- in that, the amount raised is more than is wanted.
" Congress, it is true, are vested by the Constitution with the.right of
deciding these questions according to their sound discretion.
Congress is
composed of the representatives of all the states, and of all the people of all
the states ; but we, part of the people of one state, to whom the Constitution has given no power on the subject, from whom it has expres_-ly taken
it away,--toe,
who have solemnly agreed that this Constitution shall be our
law,--we,
most of whom have sworn to support it,--t0e
now abrogate
this law, and swear, and force others to swear, that it shall not be obeyed.
And we do this, not because Congress have no right to pass such laws,this we do not allege, _ but because they have passed them with improper
views. They are unconstitutional from the motives of those who passed
them, which we can never with certaiaty know ; from their unequal operation, although it is impossible, from the nature of things, that they should
be equal ; and from the disposition which we presume may be made of
their proceeds, although that disposition has not been declared."
This is
the plain meaning of the ordinance in relation to laws which it abrogates
for alleged unconstitutionality.
But it does not stop there
It repeals, in
express terms, an important part of the Constitution itself, and of laws
passed to give it efl'eet, which have never'been alleged to be uneo,stitutional. The Constitution declares that the judicial powers of the United
States extend to eases arising under the laws of the United States, and
that such laws, the Constitution, and ire.aries, shall be paramount to the
state constitutions and laws. The judiciary act prescribes the mode by
which the case may be brought before a court of the United States, by
appeal, when a state tribunal shall decide against this provision of the
Constitution.
The ordinance declares there shall be no appeal; makes
the state law paramount to the Constitution and laws of the United States ;
forces judges and jurors to swear that they will disregard their provisions ;
and even makes it penal in a suitor to attempt relief by appeal. It further
declares that it shall not be lawful for the authorities of the United States,
or of that state, to enforce the payment of duties imposed by the revenue
laws within its limits.
Here is. a law of the United States, not even pretended to be uLcolastl-
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tuUonal, repealed by the authority of a small majority of the voters of a
single state. Here is a provision of the Constitution which is solemnly
abrogated by the same authority.
On such expositions and reasonings, the ordinance grounds not only an
assertion of the right to annul the laws of which it complains, but to
enforce it by a threat of seceding from the Union if any attempt is made
to execute them.
This right to secede is deduced from the nature of the Constitution,
which, they say, is a comp _ct between sovereign states, who have preserved their whole sovereignty, and, therefore, are subject to no super,or ;
that, because they made tile compact, they can break it when, iu their
opinion, it has been departed from by the other states. Fallacious as this
course of reasoning is, it enlists state pride, and finds advocates in the
honest prejudices of those who have not studied the nature of our government sufficiently to see the radical error on which it rests.
The people of the United States formed the Constitution, acting through
the state legislatures in m'tking the compact to meet and discuss its pro
visions, and acting in separate conventions when they ratified those provisions; but the terms used in its con-truction show it to be a gover,ment
in which the .people of all the states collectively are represented.
We arn
ONE PEOPLEm the choice of the President and Vice-President.
Here the
states have no other agency than to direct the mode in which the votes
shall be giveu.
The candidates having tile majority of all the votes are
chosen. The electors of a majority of states may have given their vot_q
for one candidate, and yet another may be chosen.
The people, then,
and not the states, are represented in the executive branch.
In the House of Kepresentatives there is this difference, that the people
of one state do not, as in the case of Pres,dent and Vice-President, all
vote for the same officers. The people of all the states do not vote for all
tile members, each state electing only its own representatives.
But this
creates no material distinction.
When chosen, they are all representatives
of the United States, not representatives of the particular state from whence
they come.
They are paid by the United States, not by the state, nor are
they accountable to it for any act done in the performance of their legislative functions; and however they may, in practice, as it is their duty to
do, consult and prefer the interests of their particular constituents when
they come in conflict with any other partial or local interest, yet it is their
first and highest duty, as representatives of the United States, to promote
the general good.
The Constitution of the United States, then, forms a government, not a
league ; and whether it be formed by compact between the states, or in any
other manner, its character is the same. It is a government in which all
the people are represented, which operates directly on the people individually, not upon the states. They retained all the power they did not _ant ;
but each state, having expressly parted with so many powers as to constitute, jointly with the other states, a single nation, cannot, from that period,
possess any right to secede, because such secession does not break a
league, but destroys the unity of a nation ; and any injury to that unity is
not only a breach which would result from the contravention of a compact,
but it is an offence against the whole Union. To say that any state may
at pleasure secede from the Union, is to say that the United States are not
a nation ; because it would be a solecism to contend that any part of a
,_atio_ might dissolve its connection with the other parts, to their
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injury or ruin, without committing any offence. Secession, like any other
revolutionary act, may be morally justified by the extremity of oppression;
put to call it a constitutional right, is confounding the meaning of terms,
sad can only be done through gross error, or to deceive those who are
willing to assert a right, but would pause before they made a revolution,
or incur the penalties consequent on a failure.
Because the Union was formed by compact, it is said the parties to that
compact may, when they feel themselves aggrieved, depart from it; but it
is precisely because it is a compact that they cannot. A compact is an
agreement or binding obligation.
It may, by its terms, have a sanction
or penalty for its breach, or it may not. If it contains no sanction, it may
be broken with no other consequence than moral guilt : if it have a sanction, then the breach insures the designated or implied penahy.
A league
between independent nations, generally, has no sanction other than a
moral one ; or if it should contain a penalty, as there is no common superior, it cannot be enforced. A government, on the contrary, always has
a sanction, express or implied ; and, in our case, it is both necessarily implied and expressly given. An attempt, by force of arms, to destroy a
government, is an offence, by whatever means the constitutional compact
may have been formed ; and such government has the right, by the law
of self-defence, to pass acts for punishing the offender, unless that right is
modified, restrained, or resumed, by the constitutional act. In our system,
although it is modified in the case of treason, yet authority is expressly
given to pass all laws necessary to carry its powers into effect, and,
under this grant, provision has been made for punishing acts which obstruct the due administration of the laws.
It would seem superfluous to add any thing to show the nature of that
union which connects us; but, as erroneous opinions on this subject are
the foundatLon of doctrines the most destructive to our peace, I must give
some further development to my views on this subject.
No one, fellowcitizens, has a higher reverence for the reserved rights of the states than
the mag,strate who now addresses you. No one would make greater personal sacrifices, or official exertions, to defend them from violation ; but
equal care must be taken to prevent, on their part, an improper interference with, or resumption of, the rights they have vested in the nation.
The line has not been so distinctly drawn as to avoid doubts, in some
cases, of the exercise of power. Men of the best intentions and soundest
views may differ in their construction of some parts of the Constitution ;
but there are others on which dispassionate reflection can leave no doubt.
Of this nature appears to be the assumed right of secession.
It rests, as we have seen, on the alleged undivided sovereignty of the
states, and on their having formed, in this sovereign capacity, a compact
which is called the Constitution, frmn which, because they made it, they
have the right to secede.
Both of these positions are erroneous, and some
_¢ the arguments to prove them so have been anticipated.
The states severally have not retained their entire sovereignty.
It has been shown that, in becoming parts of a nation, not members of
a league, they surrendered many of their essential parts of sovereignty.
The right to make treaties, declare war, levy taxes, exercise exclusive
judicial and legislative powers, were all of them functions of sovereign
power. The states, then, for all these 'purposes, were no longer sovereign.
The allegiance of their citizens was transferred, in the first instance, to
the government of the United States: they became American citizens, and
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owed obedience to the Constitution of the United States, and to laws made
in conformity with the powers it vested in Congress.
This last position
has not been, and cannot be, denied. How, then, can that state be satu
to be sovereign and independent whose citizens owe obedience to laws not
made by st, and whose magistrates are sworn to disregard those laws when
they come in conflict with those passed by another ? What shows conclusively that the states cannot be said to have reserved an undivided sovereignty, is, that they expressly ceded the right to punish treason, -- not
treaso,t against their separate power, but treason against the United States.
Treason Ls an offence against sovereignty, and sovereignty must reside
with the power to punish it. But the reserved rights of the states are not
less sacred because they have, for their common interest, made the general
government the depository of these powers.
The unity of our political character (as has bee. shown for another
purpose) commenced with its very e_istence.
Under the royal government we had no separate character: our opposztiou to its oppressions
began as united colonies.
We were the United States under the Confederation ; and the name was perpetuated, and the union rendered more perfect, by the Federal Constitution.
In none of these stages did we consider
oarsel_'es in any other light than as forming one nation.
Treaties and
alhauces were made i.n the name of all. Troops were raised for the joint
defence. How, then, with all these proofs that, under all changes of our
posttlon, we had, fi_rdesignated purposes and defined powers, created national governments--how
_s it that the most perfect of those several
modes of union should now be coosidered as a mere league that may be
dissolved at pleasure ? It is from an abuse of terms. Compact is used
as synonymous with league, although the true term is not employed, because it would at once show the fallacy of the reasoning.
It would
not do to say that .our Const_tutton was _,nly a league, but it is labored to
prove It a compact, (which in one sense it is,) and then to argue that, as
a league is a compact, every compact between nations must of course be a
league, and that from such an engagement every sovereign power has a
right to recede. But it has been shown that, in this sense, the states are
not sovereign, and that, even if they were, and th_ national Constnution
h_d been f,Jrmed by compact, there would be ao right in any one state to
exonerate itself from its obligations.
So obvious are the reas_ms which forbid this secession, that it is necessary only to allude to them. The umon was fi_rmed for the benefit of all.
It was produced by mutual sacrifices of interests and opinions.
Can those
sacrifices be recalled '. Can the states, who magnanimously surrendered
their title to the territories of the west, recall the grant ? Will the inhabit_mts of the inland states agree to pay the duties that may be imposed
without their assent by those on the Atlantic or the Gulf, for their own
benefit?
Shall there be a free port in one state, and onerous duties in
another ? No one believes that any right exists in a single state t_ involve the other in these and countless other evils, contrary to the engagements solemnly made. Every one must see that the other states, in self_hfence, must oppose it at all hazards.
These are the alternatives that are presented by the convention -- a
repeal of all the acts for raising revenue, leaving the government without
the means of support; or an acquiescence in the dissolution of our Union
by the secession of one of its members.
Whe_ the first was proposed, it
was known that it could not be listened to for a moment. It was
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known, if"force was applied to oppose the executlon of the laws, that it
must be repelled by force; that Congress could not, without invo!ving itself
in disgrace, and the country in ruin, accede to the proposition ; and yet, if
this is not done on a given day, or if any attempt is made to execute
the laws, the state is, by the ordinance, declared to be out of the Union.
The majority of a conventlon assembled for the purpose have dictated
these terms, or rather this rejection of all terms, in the name of the people
of South Carolina. It is true that the government of the state speaks of
the submission of their grievances to a convention of all the states, whleh,
he says, they " sincerely and anxiously seek and desire."
Yet this obvious and constitutional mode of obtaining the sense of the other states on
the construction of the federal compact, and amending it, if necessary, has
never been attempted by those who have urged the state on to this destructive measure.
The state might have proposed the call for a general convention to the other states, and Congress, if a sufficient number of them
concurred, must have called it. But the first magistrate of South Carolina,
when he expressed a hope that, " on a review, by Congress and the functionaries of the general government, of the merits of the controversy,"
such a convention will be accorded to them, must have known that neither
Congress, nor any functionary of the general government, has authority
to call such a convention, unless it may be demanded by two thirds of the
states. This suggestion,-then,
is another instance of the reckless inattention to the provisions of the Constitution with which this crisis has been
madly hurried on ; or of the attempt to persuade the people that a constitutional remedy had been sought and refused. If the legislature of South
Carolina " anxiously desire" a general convention to consider their complaints, why have they not made application for it in the way the Constitution points out ? The assertion that they " earnestly seek it" is completely
negatived by the omission.
4_

ON

THE

TARIFF.

SUMMARY OF THE ARGUMENT ON THE SOUTH CAROLINA
EXPOSITION.
(See p. 5s0.)
"The argument against the constitutional authority [to lay taxes, except for the purposes of revenue] is understood to be maintained on th_
following grounds, which, though applied to the protection of manufactures, are equally applicable to all other cases, where revenue is not the
object. The general government is one of specific powers, and it can
rightfully exercise only the powers expressly granted, and those which may
be 'necessary and proper' to carry them into effect; all others being
reserved expressly to the states, or to the people. It results, necessarily,
that those who claim to exercise a power under the Constitution are bound
to show that it is expressly granted, or that itis ' necessary and proper,'
as a means to execute some of the granted powers. No such proof has
been offered in regard to the protection of manufactures.
"It is true that the $th section of the Ist article of the Constitution authorizes Congress to lay and collect an impost duty ; but it is granted as
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tax power, for the sole purpose of revenue--a
power in its nature easen
tinily &fferent from that of imposing protective or prohibitory duties. The
two are incompatible ; for the prohibitory system must end in destroyi,lg
the revenue from imports. It has been said that the system is a violation
of the spirit, and not of the letter, of the Consutution.
The diatinQtion
is not material.
The Constitution may be as gro_ly violated by acting
against its meaning, as against its letter. The Constitution grants to
Congress the power of imposing a duty on imports for revenue, which
power is abused by being converted into an instrument for rearing up the
hldustry of one section of the country on the ruins of another. The
violat,on, then, consists in using a power, granted for ooe object, to ad.
vance a,lother, and that by a sacrifice of the original object. It is, in a
word, a violation of perversion, the most dangerous of all, because the most
insidious, and difficult to resist. Such is the reasoning emanating from
high legislative authority."--Story.

MR.

CALHOUN'S

REPORT

ON

THE CIRCULATING, THROUGH THE MAILS, OF INFLAMMATORY
APPEALS.
Sza,tvg, February 4, t836.
The message recommends that Congress should pass a law to punish
the transmission, through the mail, of incendiary publications intended to
instigate the slaves to insurrectim).
It of course a_sumes for Congress a
right to determine what papers are incendiary and intended to excite insurrection. The question, the,,, is, H_ Congress such a right ? -- a question
of vital importance to the slaveholdmg states.
After examining this question with due deliberation, in all its bearings,
the comm,ttee are of opinion, not only that Congress has not the right,
but to admit it would be fatal to those states. Nothing is more clear than
that the admission of the right, on the part of Congress, to determine what
papers are incendiary, and, as such, to prohibit their circulation through
the mail, necessarily involves the right to determine what are not incendiary, and to enforce their circulation.
Nor is it less certain that to admit
such a right would be virtually to clothe Congress with the power to abolish
slavery, by giving it the means of breaking down all the barriers which the
slaveholding states have erected for the protection of their lives and property. It would give Congress, without regard to the prohibition laws of
the slates, the authority to open the gates to the flood of incendiary publications which are ready to break into those states, and to punish all
who dare resist as criminals.
Fortunately, Congress has no such right.
.The internal peace and security of the states are under the protection of
the states themselves, to the entire exclusion of all authority and control
on the part of Congress.
It belongs to them, and not to Congress, to determine what is, or is not, calculated to disturb their peace and security,
and, of course, in the case under consideration, it belongs to the slave.
holding states to determine what is incendiary and intended to incite to
insurrection, and to adapt such defensive measures as ,nay be necessary
Cottheir security, with unlimited means of carrying them into effect, exot_

._94

Abolition

Petitions.

_ Cusmso.

[1836.

such as may be expressly inhibited to the states by the Constitution.
To
establish the truth of this position, so essential to the safety of those states,
it would seem sufficient to appeal to their constant exercise of th_s right,
at all times, without restriction, or question, both before and since the
adoption of the Constitution.
That the states which form our federal Union are sovereign and independent communities, bound together by a constitutional compact, and
are possessed of ali the powers belonging to distinct and separate states,
excepting such as are delegated to be exerctsed by the general govern.
ment, is assumed as unquestionable.
The compact itself expressly provides that all powers not delegated are reserved to the states and the
people.
To ascertain, then, whether the power in question is delegated
or reserved, it is only necessary to ascertain whether it is to be found
among the enumerated powers or not. If it be not among them, it belongs, of course, to the reserved powers. On turning to the Constitution,
it will be seen that, while the power of defending the country against external danger is found among tbe enumerated, tl_e instrument is wholly
silent as to the power of defending the internal peace and security of the
states, and, of course, reserves to the states this mJportant power, as it
stood before the adoption of the Constitution, with no other limitations,
as has heen stated, except such as are expressly prescribed by.the instrument itself. From what has been stated, it may be referred that the
right of a state to defend itself against internal dangers is a part of the
great primary and inherent right of self-defence, which, by the laws of
nature, belongs to all communities ; and so jealous were ti_e states of this
essential right, without which their independence could not be preserved,
that it is expressly provided by the Coustitution, that the general government shall not assist a state, even in case of domestic violence, except
on the apphcation ,,f the authorities of the state itself; thus excluding,
by a necessary consequence, its interference in all other eases.
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HousE,

January,

1836.

Mr. CUSHING.
Looking into the Constitution, I find. among the
amendments proposed by the Congress of 1789, and in the very first of
the number, the l%llowing article :-,, Congress shall make no law respecting an estabhshment of relic'ion,or prohibiting
the free exercise thereof, or abridging the freedomof speech or of the press, or the
right of the peoplepeaceably to assembleand to petit,on the governmentfor a redress
of grtevances."
Long before I had imagined that such a right would ever be called in
question, I remember to have read the remark of a distinguished jurist
and magistrate of the state of Virginia, (Tucker's Notes on Blackstone,)
complaining that the concluding words of the clause I have cited from
the Constitution did not so strongly _uard the great right of petition as the
liberties of the people demanded.
On the other hand, a still more distinguished jurist and magistrate of my own state, Massachusetts, (Story,)
in remarking upon the same article, expresses the opinion that it is ample in terms; because, he adds, " It [the right of petition] _esults li'om
the very nature of the structure and i,stituti_ms of a republican govern-
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me,t ; it is impossible that it should be practically denied until the spir_.
of liberty had wholly dmappeared, and the people had become so servue
and debased as to be unfit to exercise any of the privdeges of freenJen."
These eminent constitutional lawyers agreed in opinion of the importance
of the provision; they differed only m thinking, the one, that toe right of
petstion could not be too clearly defined ; the other, that, _ hether defectively defined or not in the letter, the people would take care that it should
in sptrit be faithfully observed.
While the first entertained a wise jealousy of the eueroaehments of the people's representatives, the other looked
for the proteeUon of tile pubhc r,ghts to the people themselves, the masters of the people's representatives ; and, as the fears of the former have
been verified too speeddy, I trust the hopes of the latter will be not less
truly realized.
When the Conststution was submitted to the people of the respective
states, for their adoption or rejection, it awakened the warmest debates of
the several state convent,ms.
Some of them, in accepting the proposed
plan of government, coupled their aeeepta,ce with a ree-mmendation of
various add_ttons to the Const_tutton, wtnch they deemed essenttal to the
preservation of the rights of the states, .r .f th_ people. The commonwealth of Massachusetts insisted, among other th..gs, on the adoption of
that memorable amendment.
New York. North Carolina, and Rhode lslaud, proposed, either literally or in substance, the same prowsi.n : and the c,uisequenee was, the
addition to the Constitution of the arucle, which I am now discussing, on
the right of cousclence, speech, and petltHm.
And, such being the history of this clause, I look to the gentlemen from V_r_inia especially,
constant and honorable as they are in their attachment to constitutional
principles at whatever hazard, to go with me in mamtazning inviolate this
great original right of the pe-ple.
SENATE,
183G.
Mr. PRENTISS.
If Congress, under the clause giving- it " excl,slve
legtslation, in all cases wt_atsoever," over the Distrtct, tias authority to
mlpose taxes, and provide how they shall be raised, f.r local and mumeipal purposes, I (h) not see why tt has not the power, by means of taxation, to effect the abolition .f slavery here. I say m)thm_ of the n_aht
or justice of exerting the power fi)r ._uch a tmrpo..e.
I speak only of the
power, aud of its capacity t. be .sed to aec.mphsh
such an end. But,
however this may be, I h.ld that Co.gress, ff Tile pubhe interest and welfare require it, may directly, and at once. emancipate the slaves, on making a just compensation to the owners. The clause m the Constitution
,vhich regulates the taking .f private property for public use, is not, in
my opinion, restriete(t to such property, merely, as may be converted and
apphed to the actual use and emolument of the public.
I think the word
.se. in the Constitution, is to be understood, in a I.beral sense, as equivalent to purpose or benefit ; and tilat whatever is t'lken fi)r public purposes,
or for the public benefit, is taken for public use, within the meaning of
the Constitution.
Neither j.stiee,
n-r the sec.ritv of private rights
would seem to demand any other or different construction.
No principle
or justice can be violatod, nor can private property be exposed to wrongful and unjust invasions of power, when an equivalent is required to be
rendered.
A more strict, narrow, and limited interpretation would be
obviously less beneficial, and does not appear to be ca!led for either by
the words or the intent of the Constitution.
Such an interpretation would
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not only be an unnecessary and inconveniem restraint upon the powel
of the Jegmlature, but might prevent, in man7 instances, the accomplishment of objects of .the greatest importance-- objects of the highest interest and utility to the community.
The eqmvalent prescribed and guarantied by the Con.qhution
is a sure aud sufficient security against any
abase of the power; and it certainly is not unreasonable that private
rights should yield, oil terms of just compensation, to the paramonnt
rights of the public, so Jar, and to such extent, as the interest and welfare of the pubhc m.ty r,iq, ire, or as may be necessary to effectuate groat
and useful pubht, purp_ses.
,
Mr. HUGH L. WHITE.
When 'the Constitution was framed, the
great and leading interests of the whole country were considered, and, in
the spirit of hberahtv and compromise, were adjusted and settled. They
were settled upon principles that ought to remain und,sturbed so long as
the Constitution lasts, winch ! hope will be forever ; for although liberty
may be preferable to the Union, yet I think the Union is indispensable to
the security of liberty. At the formation of the Constitution, slavery
existed in many of the states ; it was one of the prominent interests that was
then settled.
It, in all its domestic bearings, was left exclusively to the
respective states to do w_th as they might think best, without any interference on the part of the federal government.
This, it is admitted by
every gentleman who has addressed you, _s now the case, in every slaveholding state; thereibre it ts only urged that Congress h_s the power to
abohsh slavery in the District of Columbi,c
It should never be tbrgotten
that when tire Constitution was formed and adopted, what is now the Dis,
trict of Columbia was then comprehended within two of the slaveholding
states, Maryland and Virgima.
In my opimon, we should refuse to ret;eive these petitions.
It is a mere
que.-t_on of expediency _hat disposition we silaJl make of them. All who
have yet spoken admit that Conffre_s hr,s no power whatever over slavery
in the respective state_. ]t is settled. Whether slavery is right or wrong,
we have now no power to cous,d_r or dl_cus_. Suppose, then. a petitiol,
were presented to abohsh slavery n_ the state* ; should we recewe it ? A_
suredly we ought not, because _t would be asking us to set upon e suhjea_.
over which we have no power.
Slaves are property m 1h_s District. Ctm_re.-_ cannot take private property, e_en fi)r public use; without making jusl e,3vapensation to the owner.
No fund is provided by the Constitution t_ p:L_for slaves which moy be.
liberated ; and the Constitution never gives C,,_,,=ress the power to act upon
any subject, without, at the same time, furmshmg the means for its accomplishment.
To liberate slaves is not taking them for public use. It is declaring that ,either individuals nor the |)ul,ltc shall use them.
Congress s_ts here as the legislature of the whole Union, and also as the
0nly legislature for the local concerns of the District of Columbia. These
petitions do not ask us to make a general law, operating throughout the
whole Union ; but a law the operations of which are to be spent entire_y
apou property withiu the ten miles square.
Now, if we were in form, as
well as in substance, a local legislature when acting on this question
which gentlemen say is to affect slavery in the District, and nowhere else,
should we be. bound to receive these petitions ? No more than we are
bound to receive petitions from France or Germany.
Would gentlemen,
if sitting as members of the legislature of Alabama, feel bound to receive
petitions from citizens of Maine or Pennsylvania to emancipate slaves
within their own state ? Assuredly not. lCthat be so, is it not rues, r_
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_51e, when we are called upon to pass an act confined exclusively t¢
this District, that we should conduct towards the people here as if in this
imattee they were our constltueuts ?
Mr. GRUNDY.
He would not go ia_o an examination of the constitu
tional power of Congress.
For lids own part, he should c<msider hunselt
as culpable, were he to vote for such a measure, if the coastttutionaJ
power existed, as were he to vote for it in the absence of such power.
He considered the faith of the goverumeut pledged not to interfere with
this subject in this Dmtrict, and the faith of the governmm_t should be
preserved as sacredly as the Constilutiou.
It would be recollected tl_at, by the Constitution of the United States, Congcess is expressly prohibited from interfering with the slave trade, which
might he carried on by the citizens of the dtfl'erel_t states for the space of
twenty-one ye _rs; yet m 179D, the society o[ Q_uakers, or Friends, for_arded their petition to Congress praying their interference upon that subject.
This petition, although in direct opposition to the Constitution, was
received, and a motion was made to seud it to a committee.
Th_s was
opposed, and a proposition was made to lay it upon the table. Those
most opposed to the object of the petition sustained the latter proposmon.
Mr. Madison. of Virginia, a slaveholdmg state, advocated the reference to
a c.ommittee.
Mr. KING, (of Alabama.)
The cession (of the District of Columbia)
was made with a clear understanding, m_phed or otherwise, that no such
power (abolition) would ever he clan,led.
This was apparent from the
fact that, at the time of the cession, the states of Virginia and Maryland
had, as they still have, a large slave populatioll; and they never would
have been so blind to their o_n satbty as to make this cession, could they
have believed that Congress thereby acquired the po_er to produce a state
of things in this District that would operate on their slaves m so dangerous a manner.
If such, then, was the understanding with which this cession was made, would it not be a violation of the faith pledged to these two
states, if government was now to attempt any interference with the prohibited subject ?
Mr. BUCHANAN.
Although the Constitution, as it came from the
hands of its framers, gave to Congress no power to touch the right of petition, yet some of the states to whom it was submitted for ratification,
apprehending that the time might arrive when Congress would be disposed
to act like the Briush Parliament, (in Charles II.'s tmle,) expressly withdrew the subject from our control. Not satisfied with the fact, that no
power over it had been granted by the Constitution, they determined to
prohibit us, in express terms, from ever exerc,sing such a power.
The proposition [the right of petition] is almost trio plain fi_r argument,
that, if the people have a const,tutmnal right to petition, a corresponding
duty is imposed upon us to receive their petitions.
From the very nature
of things, rights and duties are recq,rocal.
The human mind cannot conceive of the one without the other. They are relative terms.
If the
people have s right to command, it is the duty of their servants to obey.
If I have a right to a sum of money, it is the duty of my debtor to pay it
to me. If the people have a right to petition their representatives, it is
our duty to receive their petition.
This question was solemnly determined hy the Senate more than thirty
years ago. Neither befi_re nor since that time, so far as I can learn, has
the general right of petition ever bee, called in question ; until the motion
now under consideration was made by the senator from South Carolina
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Mr. KING, (of Georgia.)
Congress, under this article, [the first
amendment] oan pass no law to " abridge " the right of the people to petition the government.
A modern commentator on the Constitution, of
some note and much ability, iu noticing thin part of the article, dismissed
it with the remark, that it was totally unnecessary.
This is obvious to
every one who will consider for a moment the relation between a free
people and the government of their own choice.
The privilege belonged
(Mr. K. said)to the form of government--was
united with It, and inseparable from it. It as clearly belonged to the people, on the formation
of the government, as did the rsght to use the Enghsh language without
an} constitutional provision for tilat purpose ; and, said Mr. K., if gentlemen will only look at the Constitution, and not evade it, they will see that
the right was not ACQUIRgDby the Constitution, but only SECUREDby it.
The right, as a pre6xistiag one, was expressly recognized by the language
of the Constitution itselt: What was the language applicable to the question before the Se,ate ? It prevented Congress from passing any law
" abridging the right of the people to petition," &c.
The right belonged to the people as inseparably incident to their form
of government ; was acknowledged to exist by the language of the Constitution ; and was guardedly secured by the provisions of that instrument.
Mr. CALHOUN.
The first amended article of the Constituti.on, which
provides that Congress shall pass no law to prevent the people from peaceably assembling and petitioning for a redress of grievances, was clearly
intended to prescribe the limits within which the right aright be exercised.
It is not pretended that to refuse to receive petitions, touches, in the
slightest degree, on these limits. To suppose that the framers of the
Constitution--no,
not the framers, but those jealous patriots who were
not satisfied with that instrument as it came from the hands of the framers,
and who proposed this very provision to guard what they considered a
sacred right--performed
their task so bunglingly as to omit any e-semial
guard, would be to do great injustice to the memory of those stern and
sagacious men.
If the Constitution makes it our duty to receive, we should have no discretion left to reject, as the motion presupposes.
Our rules of proceeding
must accord with the Consututmn.
Thus, in the case of revenue bills,
which, by the Constitution, must originate in the other house, it would
be out of order to introduce them here; and it has accordingly been so
decided. For like reasons, if we are bound to receive petitions, the present motion would be out of order ; and, if such should be your opinion,
it is your duty, as the presiding officer, to call me to order, and to arrest
all fimher discussion on the question of reception.
i

EXPUNGING

i

RESOLUTION.

SE_A'rz, 1831g
Mr. LEIGH.
The original manuscript journal is the .journal_
that
)ournal which the Constitution commands us to keep.
But gentlemen
insist that the constitutional provision, that " each house shall keep a journal," imports only that they shall ranks one, without requiring that they
shall peeserve it.
This Anglo-Saxon word to keep is generally used in s strict literal sense,
anti then always imports to preserve, and nothing else r,r mine. It is used
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in divers metaphorical senses, which, frmn frequency, have tile appearance,
at first view, of being literal ; but tt always unporls tile Idea of preservation or indefinite continuation, reque._ted or commanded,
ltis never used
as synonymous with making any thing.
I think myself well warranted in saying that the expunging of the rese,lutio,l of the Seuate of the :2_th of March, 1831, from the journal, hterally
or figuratively, is wholly irreconcilable w,th the Cnustitutlou, upon any
fair construction of its words; and that no authority for such expuuctton
can be found iu any precedent whatever at all apphc,thle to the purpu_e,
or entitled to the least weight.
I think m_self warranted ni saying, too,
that, tf the Senate shall ad_pt this proposition, and carry it into execution, it will set a precedent fraught with the most dal_gerous and pern_citms
consequences.
Mr. RIVES.
In the jealous apprehensions which were entertained, at
the time of the adoption of the Constitution, of the eueroaehments
and
abuses of the new government, thin objection was strongly urged against
the clause in question; but it was replied, arid with success, that every
legislative body must have the power of eoneeahng important transactions,
the publication of which might compromise the pubhc iuterests; and as it
was impossible to foresee and enumerate all the cases in which such eoneeahnent might be necessary, tlley should be left to the sound thscretioo
of the body itself, subject to the constitutional responsibthty of its members,
and the other securities provided by the Cortstltution against the abuse of
power. These securities have hitherto been found sufficient ; and, m pmnt
of fact, the journals of both houses have been published from day to day,
with such special aud limited exceptions as have been universally approved
by the pubtie judgment.
This publication, when made, is the practical fidfilment and consummation of the design of the Constitution in requiring a journal to
be kept, by either house, of its proceedings.
It is agreed, on all hands,
that the great object for which a journal is required to be kept is, to give
authentic information to our constltueuts of our proceedings; and that
information is to be g,ven, as the Coust,tution pr_wides, by means of a
pubhcatiou, from time to time, of the journal itself. The requisition to
keep a journal, on which gentlemen have laid so much stress, is therefore
merely introductory, or what the lawyers call matter of inducement only,
to that which forms the life and sul__tanee of the provision, to wit, the
publication, from time to time, of the journal.
The whole strueture and
sequence of the sentence sustains this interpretati,m : " each house shall
keep a journal of its proceedings, and, front time to time,publish the same."
It is evident that the whole practical virtue and effect of the provision is
n the latter member of the sentence, and that the former would have been
Implied and cnmprehended in it, though not expressed.
Tile requisition i,l the present Constitution, to keep a journal, is but an
expression, for the sake of greater fulness, of what would otherwise have
been implied, and serves only as a more form'd introduction to the practical end and substance of the constitutional pro, ision on the subject, an,1
that with which it emphatically concludes, to wit, the publication, from
time to time, of the journal. That publication once made, and the people
put in possession of the authentic evidence of th'e proceedings of their
agents, the purposes of the Constitution are fulfilled, and the preservation
of the original manuscript journal becomes thenceforward an ofllcia'
"brmality.
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MONTPZLIZR,September 18, 18'_.
DEAR Sty: Your late letter reminds me of out- conversation on the constitutionality of the power in Congress to impose a tariff for the encouragement
of
mmmthctures, and of my promise to sketch the grounds of the confident opinion I had expressed that It was among the powers vested in that body.
The Constitution vests in Congress, expressly, "the power to lay and collect
taxes, duties, imposts, and excises," and " the power to regulate trade."
That the tbrmer power, if not particularly expressed, would have been included in the latter as one of the objects of a general power to regulate trade,
is not necessarily impugned
by its being so expressed.
Examples of this sort
cannot somethnes
be easily avoided, and are to he seen elsewhere in.the Const|rut|on.
Thus the power "to define and punish offences against the law of
nations" includes the power, at_crwards partic_,lar_" expressed, "to make rules
concerning captures, &c., from offending neutrals.
So also a power "to corn
money" would doubtless include that of "regulating
its value, had not the
latter po_er beetJ expressly inserted.
Tile term taxes, if standing alone, would
certainly have included duties, imposts, and excises.
In another clause, it is
said, "no lax or duties shall be laid on exports," &c. Here the two terms are
used as synonymous.
And in another clause, where it is said, "No state shall
In) any impost, or duties," &e., the terms imposts and duties are synonymous.
Pleonasms, tautologies, and the promiscuous use of terms and phrases, differing
in their shades of nleanmg, (always to be expounded with ret_rence to the context, and under the cootrol of tile general character and manifest scope of the
instrument
in which they are iLmnd,) arc to be ascribed, sometimes to the
purpose of greater caution, sometimes
to the imperfections of language, and
sometimes to the imperfectton
of man hbnsell:
In this view of the subject, it
was quite rmtural, however certainly the genet'al power to regulate trade mi.ght
include a power to impose duties on it, not to omit it in a clause enumerating
the several modes of reveuue authorized
by the Constitution.
Ill few cases
could the ex majort cautela occur wtttJ more clmm to respect.
Nor can it be inferred that a power to regulate trade does not involve a
ower to tax it, from the distinction made in the original controversy with Great
rite|n, between a power to regtdate trade with the colot,ies_ anda power to
tax them.
A power to regulate trade between different parts of the empire was
covi_ssedly necessary, and was admitted to lie, as far as that was the case, in the
British Parliament;
the taxing part being at the same time denied to the Parliament, and asserted to he necessarily inherent in the colonial legislatures, as
sufficient, and the only safe depositories
of the taxing power.
So difficuh was
it, nevertheless, to maintain
the distinction in practice, that the ingredient of
revenue was occasionally overlooked
or disregarded
in the British regulations,
as in the duty on sugar and molasses imported into the colonies.
And it was
|brtunate that the attempt at an internal a/td direct tax, in the case of the stamp
act, produced a radical examination of the subject betbre a regulation of trade,
with a view to revenue, had grown into an established attthority.
One thing at
least is certain _that
the main and admitted object of the parliamentary
regu/ut/ons of trade with the colonies was the encouragement
of manufactures
in
Great Britain.
But the present question is unconnected with the former relations between
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Great Britain and her colonies, which were of a poculisx, a complicated, an._
in several respects, of an undefined eharaeter.
It is a simple question, under
Ihe Constitution of the United States, whether "the power to regulate trade
with ibreign nations," as a d]stiuct and aulmtantive item in the enumenged
wera, embraces the o|_eet of encouraging by duties, restrietion_ and prohb
ious, the umnuthetures anc_ products of the comltry.
And the aflirumtive
must he inferred from the following considerations:
1. The meaning of the phrase "to regulate trade" nmst he _glzr
in the
general use of it; in mher words, in the objects to which the power wu
_enerally understood to he applicable when the phrase was iuserted in th_
Uonmitution.
2. The power has been understood aad used, by all commercial anJ menu
featuring nations, as embracing the object of eecouvaging manufactures.
It i_
believed that not a _inglc exception can be named.
3. Tills has been particularly the case with Great Britain, whose commercial
vocabulary is the parent of ours. A primary object o["her commercial regulations is well known to have been, the protection and encouragement
of her
manul3ctures.
4. Such was understood to be a proper use of the power by the states mo6t
prepared for manufacturing itldustry, whilst retaining the power over their foreign trade.
5. Such a use of the lmwer by Congress accords with the intention and
expectation of the states, in transferring the power over trade fi'om themselvee
to the government of the United States.
This was emphatically the case in the
Eastern, the more manut_acturing nlembers of the confederacy.
Hear the language held in the Convention o/Ma.qs.tchusetta.
By Mr. Dawes, an advocate for the Constitution, it was observed-"
Our
manuihctures are another great subject which has received no encouragemeM
by national duties on foreign mal,ufhctures, and they never can by any autlmrity
in the old Confederation."
Again -- "If we wish to encourage our own manufactures, to preserve our own commerce, to raise the value of our own land_
we must give Congress the powers in question."
By Mr. Widgery, an opponent _ "All we hear is, that the nlerehant and farmer wilJ flourish, and that the mechanic and tradesman are to make their fortunes
directly, if the Cmmtitntion goes down."
The Convenlion of Massachusetts
was the only one in New England whose
debates have been preserved, w But it cannot he doubted that the sentiment
there expressed was common to the other states in that quarter, more especially
to Connecticut and Rhode Island, the most thickly-peopled of all the states, and
having, of" course, their thoughts most turned to the subject of manufactnres.
A like inference may be confidently applied to New Jersey, who_ debates in
Convention have not been preserved.
In the populous and manufacturing state
of Pennsylvania, a partial account only of the dehtltes Imving heen publislmd,
nothing certain is known of what passed in her Convention on this point.
But
ample evidence may he found elsewhere, that regulations of trade, lbr the encouragement
of manufactures,
were considered as within the powers to be
ranted to the new Congre_, as well as within the scope of the national Imliey.
f the states seath of Pennsylvania, the only two in whose Conventions the
debates have heel; preserved are Virginia and North Carolina; and from these
no adverse inferences can be drawn ; nor is there the slightest indication that
either of the two states farthest south, whose debates in Convention, if preserved,
have not been made public, viewed the encouragement
of manufactures as not
within the general power over trade to be transferred to the governmen, t of the
United State1.
6. If Congre_ have not the power, it is annihilated for the nation _a policy
without example in any other nation, and not within the reason of the solitary
one in our own.
The example alluded to is the prohibition of a tax on expor_
which resulted from the appa_nt impossihillry of raising, in that mode, a revenue from the states, proportioned to the ability to [my it_the
ability of sonic
• Ex .apt a portion of the Convention of Conneetieat.
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being derlvfd, il, a great measure, not from their ex'ports, but from their fisheries,
from their t?eigh'& and from commerce at large, in some of its branches altogether external to die United States; the profits front nil which, being invisible
and intangible, would escape a tax on exports.
A tax on imports, on the other
h
- --"
"
--• nO, Uemg u tax on consumption, which is in prolmrtiott to the ability of the
consumers, wheneeaoever
derived, was free from that inequality.
7. If revenue be the sole object of a legitimate imlxvst ,a[td the encouragement of domestic articles be not within the power of regulating trade, it would
follow that no monopolizing or unequal regulations of foreigD nations could be
counteracted ; that neither the staple attic-lee of subsistence, iJor the essential
implements for the public safety, could, under any clrcutlJstances, Im insured or
fostered at home, by regulations of commerce, the usual a_d most coaveuient
mode of providing for both; and that the American
navigauon,
though the
souree of naval defence, of a cheapening
competition
in carrying our vahmble
and bulky articles to market, a.d of an independent
carriage of them during
foreign wars, when a foreign navigation
might be withdraw.,
must be at once
abandoned, or speedily destroyed ; it beiag evident that a tonnage duty, in lbreign ports, against our vessels, and an exemption t?om such a duty in our ports,
in favor of foreign vessels, must have the inevitable effect of banishing ours
from the ocean.

,

To assume a power to protect our navigation, and the cultivatinn and fabrication of all articles requisite for the public safety, as incident to the war power,
would be a more latitudinary construction of the text of the Constitution, that,
to consider it as embraced
by the specified power to regulate trade .---a power
which has been exercised by all nations for those purposes, and whic2a efli_cts
those purposes with less of iaterference with the authority and convetfieucy of
the states than might result from internal and direct modes of encouraging the
articles, any of which modes would be at,thorized, as far as deemed "necessary
and proper," by considerin;¢ the power as a_l incidental power.
8. That the enconragelr_eut
of manufactures
was anobject
of the power to
regulate trade, is proved by the use made of the power for that object, in the
first session of the first Congress under the Constitution ; when among the
members present were so many who had been members of the Federal Convention which framed the Constitufiml, and of tt_e state Conventions which
ratified it; each of these classes consisting also of members who had opposed,
and who [tad espoused, the Constitution in its actual tbrm. It does not appear,
from the priuted proeeedingm of Cong_s_ on that occasion, that the power was
denied by any of them ; and it may be remarked that members from Virginia,
in particular, as well of the anti-t_deral as the federal party,_the
names
then distinguishing
those who had opposed and those who had approved the
@onstitution,_di¢]
not hesitate to propose duties, and to suggest even prohibitions in favor of several articles of her productions.
By one a duty was pro*
ed
on mineral
favor of the
Virginia ofcoal-pits
; by ;another,
ip was
proposed,coal,to ineneollrage
the growth
that article
and by aa dally
third, ona
prohibition even of forei=n beet" was suggested, as a measure of sound policy.
A further evidence in s',=pport of the constitutional power to protect and fbstar manufactures
by regulations
of trade, --an evidenee that ought of itself to
Itettle the question, _ is the unitbrm and practical sanction given to the power,
by the general guvernmenh for nearly forty years, with a eoneurrenee or acquiescence of every state government
throughout the same period, and, it may be
added, through all the vieie6itudes of party which ntarked the period.
No novel
eonsmtetion,
however ingeniously devised, or however respectable and patriotie
its patrons, can withstand the weight of aueh authorities, or the unbroken current of'so prolonged and universal aprsetiee.
And well it is that this cannot
be done without the intervention
of the same authority which made the Conmtitution. If it could be so done, there would be an end to that stability in
government, and in laws, which is essential to good government and good laws
a stability, the want of which is the imputation
which has at all runes been
levelled against republicanism,
with moat effect, by its most dexte_us
•dyerThe

imputation

ought

never, therefore, to he countenanced,

by inno,atiug
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constructions, without any plea of precipitancy, or a paucity of the constructive
recedenta they oppose ; without ally aplmal to material lheta newly brought to
ght ; without any claim to a better knowledge of the original evils aud inconveniences for which remedies were neededthe very best keys to the true
objeet and meaning of all laws and constitutions.
And [nay it not be fairly lel_tto the unbiased judgment or all men of experience and of intelligence, to decide, which is most to be relied on tbr a _ound
and safe test of the meaning ofa constitution, -- a uniform interpretation by all
the successive authorities under it, commencing with its birth, and continued tbr
a long period, through the varied state of political contests ; or the opiuiun of
every new legislature, heated as it may he by the strife of Imrtiesor warped,
as olien happens, by the eager pursuit of some favorite object--or
carried
away, possibly, by the powerful eloquence or captivating addresses of a ti_w
popular statesmen, 'themselves,
perhaps, influenced
by the same misleading
causes ? If the latter test is tt. prevail, every new legislative opinion might
make a new constitution, as the tbot of every new chancellor would make a
new standard of measure.
It is seen, with no litti'e surprise, that an attempt has bees made, in a highlyrespertable quarter, and at length reduced to a resolution, |brmally proposed in
Congress, to substitute, for the power of Congress to regulate trade _o as to
encourage manufactures, a power in tiJe several states to do so, with the consent
of that body ; and this expedient is derived ihom a clause i,i the 10th section of
article 1st of the Constitution, which says, "No state shall, without tile consent
of Congress, lay any imposts or duties on imlmrts or exports, except what may
be absohltely necessary for executing its inspection laws ; and the net produce
of all dmies and imposts, laid by any state on imports and exports, shall be tbr
the use of the treasury of the United States ; and all such laws shall be subject
to the revisiorr and control of the Congress."
To say nothing of the clear indications in the Journal of the Convention
of 1787, that the clause was intended merely to provide' t;,r expenses incurred
by particular states, in their inspection laws, and in such improw.menta
as they
might choose to make in their harbors and rivers, with the sanction of Congress_
--ohjeets
to which the reserved power has been applied, in several instances,
at the request of Virglnia and Georgia,--bow
could it ever be imagined that
any state would wish to tax its own trade for the encouragement
of manufactures, if possessed of the authorityor could, in fact, do so, ir wishing it ?
A tax oil imports would be a tax on its own consumption ; and the net proceeds
going, according t[) the clause, not into its own treasury 9but into the treasury'
of the United States, the state would tax itself separately for the equal gain ol
all the other states ; and as far as the manufactures, so encouraged, might suc
ceed in ultimately increasing the stock in market, and lowering the price by
compeHtion, this advantage, also, procured at the sole expense of the state, wotdd
be eomm(m to all tlle others.
But the very suggestion of such an expedient to any state would have an air
of mockery, when its e.rper/enced impracticability is taken into view.
No one,
who recollects or recurs to tire period when tile power over commerce was in
the imtividual states, and separate attempts were made to tax, or otherwise regulate it, need be told that the attempts were not only abortive, but, by demonstrming the necessity of general and uniform regulations, gave the original
mpulse to the constitutional reform which provided For such regulations.
To refer a state, therefore, to the exercise of a power, as reserved to her by
the Constitution, the imposeibility of exercising which was an inducement to
adopt the Constitution, is, of all remedial device_ the last that ought to be
brought Forward. And what renders it the more extraordinary is, that, as the
tax on commerce, as far as it co,ld be separately collected, instead of belonging
to the treasury of the state, as previous to the Constitution, would he a tribute
to the United "States, the state would be in a worse condition, after the adoption
oi .Ire Constitution, than before, in reference to an important interest, the improvement of which was a particula,- object in adopting the Constitution.
Were Congress to mt[ke the proposed declaration of consent to state tariffs m
fBvor of state manufactures, and the permitted attempts did not defeat them
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saivu, w,_
w_ uld be the situation of states deriving their _'oreign supplies
through the ports of other states ? It is evident that they might be compelled
to pay, in their consumption of particular articles inJpocted, a tax tbr the common troasury, not comalon to all the states, without having any manufacture or
product of their own, to partake of the contemplated
benefit.
Of the impracticability
of separate regulations of trade, a_d the resulting
necessity of general regulatiotm, no state w_u_more sensible than Virginia.
She
was accordingly among the most earnest fi)r granting to Congress a power adequate to the object.
On more occasions than one, in the proceedings
of her
legislative councils, it was recited, "that the relative situation of the states had
been found, on tr/a/, to require ua/J'orm_j in their commercial regulations, as the
_J effectual policy for obtaining, in the ports of"foreign nations, a stipulation of
privileges reciprocal to those enjoyed, by the salbjeets of such nations, hJ the
ports of the United States; tbr preventing animosities which cannot fail to arise
among the several states from the interference of partial and separate regulations; and tbr deriving from commerce such aids to the public revenue as it
ouch; to contribute, &c.
During the delays and discouragements
experienced
in the attempts to invest
Congress with the necessary powers, the state of Virginia made various trials of
what could he done by her individual taws. She ventured on duties and imposts as a source ofrevenue;
resolutions were passed, at one time, to encourage
and protect her own navigation and shill-building:
and in consequence
of complaints and petitions from Norfolk, Alexandria, and other places, against the
monopolizing" navigation laws of Great Britain, particularly in the trade between
the United Slates and the British West In.ties, she deliberated, with a purpose con_rolled only by the inefficacy of separate measures, on the experiment oftbrcing
a rec.iprocity by prohibitory regulations of her own.
The effect of"her separate attempts to raise revenue by duties ot_ imports soon
appeared in representations
from her merchants that the commerce of the state
was banished by them into other channels, especially of Maryland, where imports were less burdened than in Vir_nla.
Such a tendency of separate regulations was, indeed, too manifest to escape
anticipation.
Among the projects prompted by the want of a federal authority
over commerce, was that of a concert, first proposed on the part of Maryland,
for a uniformity of regulations between the two states; and corr_missionere
were appointed for that purpose,
h was soon perceived, however, that the concurrence of Pennsylvania was as necessary to Maryland as of Mary;and to Virginia, and the concurrence
of Pennsylvania
was arcordingly
invited.
But
Pennsylvania
could no more concur without New York than Maryland without
Pennsylvania,
nor New York witho,]t the concurrence of Boston,.&c.
These pr,jeets were superseded,
for the moment, by that of the Convention
at Annapolis
in 1786, and forever by the Convention at Philadelphia
in 1787,
and the Constitution which was the fruit of it.
There is a passage in Mr. Necker's
work on the finances of France which
affords a signal illustration of the difficulty of collecting, in contiguous communities, indirect taxes, when not the same in all, by the violent means resorted to
against smuggling from one to another or them.
Previous to the late revolutionary war in that country, the taxes were of very different rates in the different
provinces ; particularly
the tax on salt, which was high in the interior provinces
and low in the maritime, and the tax on tobacco, which was very high in general, whilst in some of the provinces the use of the article was altogether free.
The consequence was, that the standing army of patrols against smuggling had
swollen to the number of twenty-three
thousand ; the annual arrest of men,
women, and children, engaged in smuggling, to five thousand five hundred and
fifty ; and the number annually arrested on account of salt and tobacco alone,
to seventeen or eighteen hundred, more than three hundred of whom were consigned to the terrible punishment of;he galleys.
May it not be regarded as among the providential
blessings to these states.
that their geographical relations, multiplied as they will he by artificial channels
of intercourse, give such additional force to the many obligations to cherish that
umon whieh alone secures their peace, their safety, and their prosperity ! Apart
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from the more obvious and awful eonasquene_
of their entire sepen.t_on il_e
indepeodent
sovereignties,
it is worthy of special consideration,
that, divided
from each other as they must be by narrow waters m_d territorial lines merely,
the facility of surreptitious introductioJss of eontnabsnd articles wouhl den
every attempt at revenue, in the easy and redirect modes of impost and excise :
so that, wifiist tileir expenditures
would be .eeessariiy and vastly increased by
their new situation, they would, in providing tbr them, be limited to direct taxe4
on land or other property, to arbitrary as_essme.ts on invisible tunds, and to the
odious tax on person&
You will observe that I have eonfil_d myself, in what has been said, to the
constitutionality
and expedleney of the power i. Congress to eneo.rage
domestie products by regulations of commerce.
In the exercise of the power, they
are responsible to their constituents, whose right and duty it is, in that aa in all
other cases, to bring their measures to the test of justice and of the general
good.
With great esteem and cordial respect,
Jos. C. CAazzJ., Esq.
JAMES
MADISON.

LETTER

II.
MONTPJ'LI_g,October 30, 1828.

In my letter of September 18th, I stated briefly the grounds on which I rased
my opinion, that a power to impose duties and restrictions on imports, with •
view to encourage domestic productions, was constitutionally
lodged in Congress.
In the observations
then made was involved the opinion, also, that the power
was properly there lodged.
As this last opinion necessarily implies that there
are eases in which this power may be usefully exercised by Coltgress,--the
only body within oar political system, capable of exercising it with effect, --you
may think it incumbent on me to pont out cases of that description.
I will premise that I concur in the opinion, that, as a general rule, individuals
ought to be deemed the best judges of the best application of their industry and
resources.
I am ready to admit, also, that there is no country in which the application
may, with more sai_ty, be let_ to the intelligence and enterprise of individuals,
than the United Slates.
Finally, I shall [lot deny, that, in all doubtful cases, it becomes every government to lean rather to a confidence in the judgment
of individuals, than to
interpositions controlling the free exercise of it.
With all these concessions, I think it can be satisfactorily shown that there
are exceptions to the general rule, now exp.ressed by the pl_rese "Let us alone, s
forming cases which call for the interposmon
of the competent authority, and
which are not inconsistent
with the generality of the rule.
1. The theory of "Let as alone" supposes that all nations concur in a perfect freedom of eomme,'eial
intercourse.
Were this tbe case, they would, in a
commercial view, be bat one natio,, as much as the ++venal districts composing
a particular nation ; and the theory would be as apl)hcabl+ +to the former as to
the latter.
But this golden age of free trade has not yet arrived ; nor is there a
single nation that has set the exampte.
No nation can, indeed, asfelv do so,
untd a reciprocity, at least, be insured to it. Take, tbr a proof, the familiar case
of the navigation employed in a foreign commerce.
If a nation, adhering to
the rule of never interposing a countervailing
protection of its vessels, admits
ibreign vessels into its ports ti'ee of duty, whilst its own vessels are std)jeet to a
duty in foreign, ports, the roinous effect is so ohvious, that the warmest advocate
for the theory m question must shrink from a universal application of it.
A nation leaving its foreign, trade, in all eases, tr+ regulate itself, might soon
find it regulated, by other nations, into a subserviency to a foreign interest.
'In
the interval between the Imace of 17gq and the establishment
of the present
Constitotion
of the United States, the want of a general authority to regadate
trade is known to have had this conseqnenee.
And have not the pretensions
and pelicy latterly exhibited by Great Britain given warning of a like resui."
from a remmciation of all countervaili,+g regulations on tb,_ vart of the Unitec;
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States.;
Were she permitted, by conferring on certain portions of her domain
the nsr, Je nfcolonies, to alton from these a trade tbr herself to foreign cormtries,
and to exclude, at the same time, a reciproc_d trade to such colonies, by foreign
cousttries, the use to be made of the monopoly
need tint be traced.
Its character will be placed in a just relief by supposing that one of the colonial islands,
instead of its present distance, happened to be in ttre vicinity of Great Britain ;
or that one of the islands in that vicinity should receive the name and be rearded in tire light of a colony, with the l_eeuliar privileges claimed tbr colofiies.
it not nm_Jifest that, in this case, the t_lvored island might be made the sole
medium of' the comntercial
intercourse
with foreign nations, and the parent
country thence enjoy every essential advantage, as to the terms of it, which
wouhl flow fi'om an unreeiprocal trade from her other ports with other Jmtions ?
Fortunately,
the British claims, however speciously dolored or adroitly managed, were repelled at the emnmeneement
of our commercial career as a_l independent people, and at successive epot.hs under the existing Constitution,
both
in legislative discussions
and in diplomatic
negotiations.
The claims wera
repelled on the solid ground that the colonial trade, as a r/_'Mfu/monopoly,
was
liufited to the intercourse
between the parent country at_d its colonies, and
between one colony and al_other ; the wilole being, strictly, in the tmtnre of a
coasting trade fi'ont one to another port of the same nation --a trade with which
no other nation has a right to interfl_re.
It follows, of necessity, limt the parent
country, whenever it opens a colonial port for a direct trade to a foreign country,
departs, itself, ti'om the principle of colonial monopoly, and entitles the foreign
country to the same reciprocity, in every respect, as in its intercourse with any
other ports of the nation.
This is common sense and common right.
It is still more, if more could be
required.
It is in confbrrnity with the established
usage of all nations, other
than Great Britain, which have colonies.
Some of those nations are known to
adhere to the monopoly of their colooial trade, with all tire vigor and constancy
which circumstances
permit.
But it is also known that, whenever, and fi'om
whatever cause, it hits been found neces_rv
or expedient to open their colonial
ports to a foreign trade, the rule ofreciprot_ity il_ favor it| the tbreign part b was
not refiJsed, nov, as is believed, a righq to retimse it pretended.
It cannot be said ttmt the reciprocity was di_'tated by a deficiency in the commercial marine.
France, at least, could not be, in e_e'ry instance, governed by
that consideration ; and Holland still less, to say nothing of the navigating states
of Sweden and Denmark, which have rarely, if ever, enforced a colonial monopoly.
The remark is, irrdeed, obvious, that the shipping liberated fi'om the
usual conveyance of supplies from the parent country to the colonies might be
employed, in the new channels opened for them, in supplies from abroad.
Ree'iproeity. or an equivalent for it, is the only rule of intercourse
among independent communities
; and no nation ought to admit a docrrlue, or ad_pt an
invariable policy, which would pl_eclude the counteracting
measures necessary
to enforce the rule.
2. The theory supposes, moreover, a perpetual peace -- a supTmsition , it is to
be feared, not less chimerical than a universal freedoni of commerce.
The effect of war, among the commercial and mannfhctnring
nations of the
world, in raising the wages oflaber and the east of its products, with a like effect
on the charges of fi'eight and insurance, need neither pros|nor
explanation.
In
order to determine, therefore, a qrlestion of economy,
between depending
nn
foreign supplies and encouraging
domestic substitutes,
it is necessary to compare the probable periods of war with the probable periods of peace, and the
east of the domestic encouragement
m time of peace with the cost added to
foreign srtieles in time of war.
During the last century, the periods of war and peace have been nearly equal.
The etfeet of a state of war in raising the price of imported articles cannot be.
estimated with exactness.
It is certain, however, that the increased
price of
pertienlar articles may make it cheaper to n,an,facture
them at home.
'Faking, tbr the salve of illustration, an equality in tire two periods, and the
cost of an imported yard of cloth in time of war to be nine and a half dollars,
and in time _f peace to be seven dollars, whilst the _me could at all times be
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manufactured at home for eight dollars, it is evident that a tariff of one dollar
and a quarter on the imported yard would protect the tmme manufacture in
time of peace, and avoid a tax of one dollar and a halt" imposed by a state
of war.
It cannot be said that the manufactures which could not support themselves
against foreign competition, in periods of peace would spring up of theulseives
at the recurrence of war pries.
It must be obvious to every one, that, apart
from the ditticuhy of great and sudden changes of employment, no prudent
e_pitalists would ellgage in expensive establishments
of ally sort, at the commencement
of a war of uneerutin duration, with a certainty of having them
cru-hed by the retllrn of peace.
The strlctes! ecormmy, therefore, suggests, as exceptions to the general rule,
an estimate, in every given ease, of war and peace, periods and prices, with
inferences therefrom of the amount of a tariff" which might be afforded during
peace, in order to avoid the tax resulting from war ; and it will occur at ones
that the inl_renees will be strengthened
by adding, to the suppesiUon of wars
wholly foreign, that of wars in which our own country might he a party.
3 It is mfopinion in which all nmst agree, that no nation ought to he unnecessarily dependent on others for the munitions of public detente, or for the
materials essential to a ,aval force, where the nation has a maritime frontier, or
a foreign commerce, to protect.
To this class of exceptions to the theory may
be added the instruments of agrieuhure, and of the mechanic arts which supply
tl,e other primary wants of the community.
Tt_e time has been, when many of
these were derived fi'om a foreign source, and some of them might relapse into
that dependence, were'the encouragen,eut
of the fabrication of them at home
withdrawn.
Bat, as all foreign suppress must be liable to interruptions
too inconvenient
to be hazarded, a provident policy would favor an internal and
independent
source, as a reasonable exception to the general rule of cormuhiug
cheapness alone.
4. There are ea_s where a nation may he so far advanced in the prerequisites for a partlenlar branch of mantdhetures, that this, if once brougi_t into existence, wouhl m_pport itself; and yet, unless aided, in its nascent and inlhnt
state, by p,blic e,couragement
and u confidence in public protection, might
remain, if not altogether, for a long thne, u,mttempted without success.
Is not
our cotton manufacture a fair example ? However thvored by an advantageous
command of the raw tusterial, and a machinery whieh dispenses in so extraordinary a proportion with manual lal_r, it is quite probable that, without tile
impulse _riven by a war cutti_g off foreign supplies, and the patronage
of an
early tariff, it might not even yet have established itself; and pretty certain that
it would be far short of the prosperous condition which enables it to face, in
foreign markets, the fabrics of a nation that defies ell other cmnpetitora.
The
number must be small that wo,dd now pronounce this manufacturing
boon not
to have been cheaply purchased by the tariff which nursed it into its present
maturity
5. Should it happen, as has been suspected, to he an object, though not of a
foreign government itself, of its great mantlfaemring
capitalists, to strangle in
the cradle the infant manufactures of an extensive costumer, or an anticffmted
rival, it would surely, in such a case, be incumbent mt the sufferine party so far
to make an exception to the u let alone" policy, as to lmrry the evil by opposite
regulations of its foreign eomme.-ee.
6. It is a common
objection
to the imblic encouragement
of particular
branches ofi,ldustry, that it ealls of/'laborers from other brsnel,es fband to he
more profitable ; mid the objection is in general a weigllty one.
But it loses
that charaeter in proportion
to the effect of the eneouragement
in attracting
skilful laborers from abroad.
8omething
of this sort has already taken place
among ourselves, and much more of it is in prospect; and, as far as it has
taken or may take place, it forms an exception
to the geperal policy in
question.
TILe history of manufactures
in Oreat Britain. the greatest mannfactm'ing
nation in the world, informs us that the woollen branch--till
of late her great..
eat twan-_h _owed
both its original and subsequent
growths to pe,-_ee.,'ted
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exiles from the Netherlands ; and that her silk manufactures _ now a flourla_
lug and favorite branchm were not less indebted tozmigrants
flying from th_
persecuting edicts of France. _.gnderson's
Hidory of Commerce.
It appears, indeed, from the general history of manuthcturing
industry, that
the prompt and successiid introduction of it into new situations has been the
resuR of emigration li,om countries in which nmnuihctures had gradually growv
up to a prosperons state; as into Italy on the fall of the Greek empire ; li'om Italy
into Spain and Flandera, on the loss of liberty in Florence and other cities; and
from Flanders and France into England, as above noticed. -- Frank/ia's
Canada
n tile selection of cases here. made as exceptions
to the "let alone" theory,
none have been included which wore deemed controvertible.
And if I have
viewed them, or a part of them only, in their true light, they show, what was to
be shown, that tile power granted to Congress to encourage domestic products,
by regulations of foreign trade, was properly granted, inasmuch as the power
is, in efli_ct, confined to that body, and may, when exercised with n sound legislative discretion, provide the better for the safety and prosperity of the nation.
With great esteem and regard,
Jos. C. CAnEX,t, Esq.
JAMES
MADISON.
It

BANKS.
LETTER

FROM J. MADISON TO CHAS. J. INGERSOLL,
OF THE PENNSTLVAI_IA
LZOIS|.ATURE,

ON

THE

SUBJECT

OF

"BILLS

OF

CREDIT;"

Dated MONTPELIER,February _, 1831.
D,_Aa SIs: I have received your letter of January 21, asking-1. Is there any atrde powe. to make banks
_. IS the fidertd power, as has been exercised, or as proposed to be exercised, b_
President Jackson, preferable _.
The evil which produced the prohibitory clause in the Constitution of the
United States, was the practice of the states in makiug hills of credit, and, in
some instances, appraised property, a "legal tender."
If the notes of sta'le
banks, therefore, whether chartered or unchartered, be made a legal tender, they
are prohibited ; if not made a legal tender, they do not fall within the prohibitory clause.
The number of the Federalist refi._rred to was written with that
view of the subject ; and this, with probably other contemporary expositions,
and the uninterrupted
practice of the states in creating and permitting banks,
withomlt making their notes n legal tender, would seem to he a bar to the question, if it were not inexpedient now m agitate it.
A virtual and incidental enibrcement
of the depreciated
notes of the state
banks, by tl.eir crowding nut a som_d medium, though a great evil, was not fore.
seen ; and, if it had been apprehended,
it is questionable whether the Constitution of the United States, (which had many obstacles to encounter,) would have
ventured to gtmrd against it, by an additional provision.
A virtual, and, it is
|loped, an adequate remedy, may hereafter be found in the refiJsal of state
paper, when debased, in a,ly of the federal transactions, and tile control of the
ti_deral bank ; this being itself controlled from suspending its specie payments
hy "he public authority.
On the ether question, I readily decld- against the project recommended
by
the I_'esident.
Reasons, more titan m_flicient, appear to have been present_l to
the public in the reviews, and other comments, which it has called tbrth. How
fat a hint for it may have been taken from Mr. Jefferson, ] know not. Tim
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kindred ideas of the latter may be seen in his Memoirs, &,e., vol. iv. pp. 196,
207, 526;* mid his view of the state banks, vol. iv. pp. 199, _0.
There are sundry statutes in Virginia, prohibiting the circulation of natal
payable to bearer_ whether issued by individuals, or unchartered banks.
JAMES MADISON.

IDEAS

OF

MR.

JEFFERSON

ON

BANKS;

[_XT_.CT.]
The bill for establishing a national bank, in 1791, undertakes, among other
things, -1. To form the subscribers into a corporation.
2. To enable them, in their eorporate capacities , to receive grants of lands:
and, so far, is against the laws of mortmain.
3. To make alien subscribers capable of holding lands; and, so far, is against
the laws of 0d/en_'e.
4. To transmit these lands, on the death of a proprietor, to a certain line of
successors;
and, so far, changes the course of descents.
5. To put the lands out of the reach of tbrfeimre, or escheat ; and, so far, is
against the laws at'forfeiture and escheat.
6. To transmit personal chattels to successors, in a certain line ; and, so far,
is against tbe laws of distribution.
7. To give them the sole and exclusive right of banking, under the national
authority ; and, so far, is against the laws of monopoly.
8. To communicate
to them a power to make Daws, paramount to tbe laws
of the states ; tbr so they must be construed, to protect tbe institution from the
control of the state legislatures;
anti so, probably, they will be construed.
I consider the lbundation of the Constitutimt as laid on this ground--that
a//
powers not de!egate:l to the United States, b_jt_ CoTtstitution, nor prohibited byit to
the states, are reserved to the states, or to the peop!e, (12th amend.)
To take a single step beyond the beundaries
thus specially drawn around the powers of
Congress, is to take possession ofa boundle_
fiehl of power, no longer suscep.
tible of any definition.
The incorporation
of a bank, and the powers assumed by this bill, have not,
m my opinion, been delegated to the United States by the Constitutio,i.
* Eztract from Prevident Jackson's .t[essage of December 7, 18.20.--" It becomes
us to inqmre, whether it be not possible to secure the advanta_'es afforded by the
present bank, throuah the agency of a bank of the Umted States, so modified,
m its principles an_ structure, as to obviate constitutional and other objections.
It m thouaht practmable to organize such a bank, with the necessary officers_
as a blancl_uf the treasury department, based on the pubhc and individual deposits,
w_thout p,_wer to make loans orpnrchase property, which shall remit the funds of the
government, and the expenses of which ma_"be paid, if thought advisable, by allowing
_'tsofficers to sell bills of exchange to pri:vate individuals, at a moderate premium
N,,t being a corporate body, having no stockholders, debtors, or property, and bu! few
officers, nt would not be obnoxious to the co,stitution_d objections which are urged
against the present bank ; and having no means to operate on the hopes, feara_ or interests, of large masses of the community, it would be shorn of the influence which
makes that bank formndable. The states would be strengthened b_ having in their
hands tim means of furnishing the local paper currency through meir own banks,
while the Bank of the United States, though issuing no paper, would check the issuel
of the slate banks, by takm¢ their notes in deposit and for exchange, ord:y so long as
they continue to be redeemed wlth specne."
Thouch the Constitution controls the laws of mortmain so far as [o permit Congress itsel_ to hold lands for certain purposes, yet not so far M to permit them to
communicate a s_milar right to other corporate bodies.
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L Thq/ are not amon 8, the powers rpecially enumerate&
For _e
ar_,
1. A power to/ay taxes for tile purpose of lmying the debts of the United
States.
But ao debt is paid by this bill, nor an_ tax laid. Were it a bill to
raise money, its organization
ill tile Senate would condemn
it by the Consr
tution.
2. To "borrow money."
But this bill neither borrows money nor insures
the borrowing ofi_
Ttle proprietors of the lmnk will be just as free as any
other money-holders
to lend, or not to lend, their money to the public.
The
operation proposed in the bill, first to lend them two iniltions, and then borrow
them back again, tumult change the nature of the latter act, which will still be
a i)ayment, and not a loan, call it by what name you please.
3. "To regulate conunerce
_ith foreign nations, and among tile states, and
with the lndiall tribes."
To erect a bank, and to regulate commerce, are very
diffi_rent acts.
He who erects a bank creates a subject of commerce in its bills;
so does he who makes a busltel of wheat, or digs a dollar out of the mines: yet
neither orttlese persons reeulates commerce thereby.
To nmke a thittg wIHeh
toay be bought and sohl, is not to prescribe l'e_,.ulations tbr buying and sel!itlg.
Besides, ir this were an exe,-cise of the power of regulating commerce, it would
be void, as extending as much to the internal commerce of every state, as to its
external.
For Ihe power given to Congress by tile Constitution
does not extend to tile internal regulation or the commerce of a state, (that is to say, of the
commerce between citizen and citizen,) whic'h remains exclusively with its own
legislature ; but to its exte,'md commerce only, that is to say, its commerce _ith
another state, or with tbreign nations, or with the Indian tribes.
Accordingly,
the bill does ],at lu'opose the measure as a "regulation
or trade," but as " productive o|'considerable
advantage to trade."
Still less are these powers covered by any other of tile special enumerations.
II..?(or are the_ within either of the general phrases, which are the two followmg :-1. "To lay taxes to provide for the general welfare of the Uniled States ;"
that is to say, "to lay taxes for the purpose of providing for tile general welthre ;"
for the laviug of taxes is the power, and the general weltare the .purpose tbr
which tile pc_wer is to Ire exercised.
Congress are not to lay taxes ad libitum,
for any t_t_ose tl,e_lplease ; but only to pay the debts, or provide for tlv welfare, of
the Un_on. In like maturer, they are not to do an!t thing they please, to provide
for tile general wellilre, but only to lay tares for that purpose.
To consider the
latter phrase, not as describing the purpose of the first, but as giving a distinct
anti independent
power to do any act they please wl,eh might be for the good
of" tile Union, would render all tile preceding and subsequent
enumerations
of
power completely useless.
It would reduce the whole instrument
to a single
phrase -- that of instituting a Congress with power to do whatever would be tbr
the good of the United States ; and, as they would be tile sole judges of the
good or evil, it would Ire also a power to do whatever evil they pleased.
It is
an established
rule o/'t.onstrnction,
where a phrase will bear eitl_er of two meanlags, to give it that which will allow some meaning to tbe other parts or tile
instrument, and not lhat which will render all the others useless.
Certainly no
such universal l)ower was meant to be given them.
It was intended
to laee
them up straitty within the enumerated
powers, and tbose witllOUt wifieh, as
means, these powers conht not be carried into effect. ]t is known that the ve,'y
l)ower I,OX_proposed as a means, was rejected as an end b!] the Convention which
formed the Conslihdion.
A proposition
was made to them, to authorize Congress to open canals, and an amendatory
one [o empower them to incorporate.
But tile whole was rejecled ; and one of the reasons of objection urged in debate
was, that they then would have a power to ereeta
bank, whiel- would render
great cities, where there were prejudices and jealousies on that subject, adverse
m the reception of the Constitution.
9. The second genend phrase is, "to make all laws necessary and proper for
carrying into execution the enumerated
powers."
But thee call all be earned
into execution without a tm,k.
A bank, therefore, is not nteessar!t, and consequently not authorized by this phrase.
It has bean much urged .trait a bank will give great facility or eonvenienee
i_
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me collection o£ taxes.
Suppose this were true ; yet the Constitution allows
only the means which are "necessary," not throe which are merely "eon_enient," tbr effeeUng the enumerated powers.
It'such a ]atiutde of eon_ruetion
be allowed to this phrase as to give any non-enumerated
power, it will go to
every one ; for there is no one which ingenuity may not torture into a convenience, in some toa_ or other, to some one ofse long a list ofen,merated
powers.
It
would swallow tip all the delegated powert_ and reduce the whole to one phrase,
as before observed.
Therefore it was that the Constitution restrained them to
the
means ; that is to say, to those means without which the grant of
the power
neces#arwYwouldbe _mgatory.
Perhaps bank bills may be a more conz_zient vehicle than treasnry orders.
But a little d/.fe.rence in the degree ofconvenien_'e
cannot constitute the peas.qsity which the Constitution ma-kea the ground for a_umittg any non-enumerated
power.
Can it be thought that the Constitution intended that, for a shade or two of
convenience, more or less, Congress should be authorized to break down the most
attcieut and fundamental laws of the several states, such as those agaitmt mortmain, the laws of alietmge, the rules of descent, the acts of dlstt'ibuuon, the laws
of escheat and fbrfeiture, and the laws or"monopoly ?
Nothing but a necessity invincible by any other means, can justify such a
prostration of laws, which constitute the pillars of oar whole system of jurisprudence.
Will Congress be too strait-laced to carry the Constitution
into
honest effect, unless they may pass over the foundation laws of the state governmenus, for the slightest convenience to _heirs ?
The negative of"the President is the shield provided by the Constitution to
protect, against the invasions of the legislature, ]. The r_hts of the ezecutive ;
Of the _udicia_j ; 3. Of the states and state legislatures..
The present is the
ease of a right remaning exclusively with the states, and ts, con_qnently,
one
of those intended by the Constitution to be placed under his protection.
It must be added, however, that, unless the President's mind, on a view of
every thing which is urged for and against this bill, is tolerably clear that it is
unauthorized by the Constitution, if the pro and the con hang so even _ts to balance his jndgmem,
a just respect for the wisdom of the legislature
wonld
naturally decide the balanee in favor of their opinion.
It is chiefly tbr cases
where they are clearly misled by error, ambition, or interest, that the Conmitudon had placed a eheck in the negative of the President.
Februar H 15, 179L
THOMAS JEFFERSON.
4

NOTES--

ON

BANKS.

.Mardt 11, 1798. When tim bank hill was under discussion, in the House ot
Representatives,
Judge Wilson came in, and was standing by Baldwin.
Baldwin reminded him of_the following fact, which passed in "the gT_J-,d Cbnvent/on."
Among the enumerated
powers given to Congress, was one to erect corporations.
It was, on debate, struck out.
Several partienlar powers were then
proposed.
Amoug others, Robert .Morr/t proposed to give Congress a power to
establish a national bank. Gouverneur .Morr/s opposed it. olmerving that tt was
extremely doubtful whether the Constitution they were framin_could
ever be
passed at all by the people of America ; that, to give it its best chance, however,
they should make it as palatable as possible, mul pat nothing into it, not very
e_ssential, which might raise up enemies ; that his colleague {Robert Morris}
well knew that "a b_nk" was in their state (Pennsylvania) the very watchword
of party; that a bardc had been the great bone of contention
between the two
parties of rite state from the establishment
of their Constitution ; baying been
erected, put down, erected again, as either party preponderated ; that, therefore,
to insert this power would instantly enlist against the whole instrizment the
,,,hole of the anti-bank Imrty in Pennsylvania.
Whereupon it was rejected, us
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was every ether special power, except that of giving copyrights to authors, anti
pawnm to i.ventors ; the general power of incorporating being whittled dew.
to this shred.
Wilson agreed to the thct.--Jeferson'#
.Memo/re.

LETTER

OF

ME.
DzTzv

MADISON

TO

_TTH Novxnsa,

ME.

STEVENSON,

1830,

EXAMINING THE ORIGIN AND PROGRESS OF THE CLAUSE OF THE CONSTITUTION ,, TO PAY THE DEBTS, AND PROVIDE FOR THE COMMON
DEFENCE, &c."
[ZXTR,CT.]
A special provision, says Mr. Madison, could not have been necessary for the
debls of the _ew Congress ; for a power to provide money, and a power to perform certain acts, of which money is tile ordinary and appropriate means, must,
of course, earr'y with them a power to pay the expense of per_i_rming the acts
Nor was at]y special provision tbr debts proposed till the case of the revolutionary debts was brought into view; and it is a fair presumption,
from tl)e
course of tile varied propositions which have been noticed, that but lbr the ()hi
debts, and their association with the terms "common det_nce and general wel
fare," the clause would |lave remained, as rel.)orted in the first draft o|'a constitution, expressing, generally, "a power in t_ongresa to lay aad collect taxes,
duties, imposts, and excises," without any addition of the phrase "to provide
tot tile common det_nce and general wellhre."
With this .ddition, irldeed, the
language of' the clause being in conformity with that of the cla.se in the Articles of CotJtederatio.,
it would be qualified, as in those Articles, by the specification of powers sutJjoined to it. B_rt there is s4rtticient reason to suppose That
the terms in question wo_dd not have been introduced, but for the i_atroduction
of the old debts, with which they happened to stand in a fixmiliar, though
inoperative,
relation.
Thus
hltroduced,
however, they pass, undisturbed,
through the s.bsequent
rouges of the Constitution.
It' it be asked why tim terms "common defence and general wellbxe," if" not
meant to convey the comprehensive
power which, taken ]ile.'ally, they express,
were not qltalified and explained by some reference
to the particular power
subjoined, tile answer is at hand--that,
although it might easily have been
do.e, and experience
shows it might be well if it had been done, yet the o.lisslol_ is aecomrted Ibr by an it_attentlon to the phraseology, occasioned, don!)tless,
by the identity with the harmless character attached to It in the insrrume.t from
which it was borrowed.
But may R not be asked, with infinitely more propriety, and without the
possibility of a satisfactory answer, why, if the terms were meant to embrace
not o.ly all ttJe po_ers particularly expressed, but the indefinite power which
ires been claimed under them, tire intention was not so declared ; why, on that
supposition, so much critical labor was employed in enumerating the |mrtieular
powers, and in defining and limiting their extent?
The variations and wclssltudca in the modification of the clause in which the
terms "common detente and general welfare" appear, are remarkable, and to
be .o otherwise explained than by differences of opinion concerning the necessity or the form of a conatitutional provision for the debts of the revolution ;
some of the members apprehending improper claims for losses, by depreciated
bills of credit ; others, an evasion of proper claims, if not positively brought
within the authorized functions of the new government ; and others, again,
considering the past debts of the United States as sl'.t_eiently secured by the
prin,.iple that no change ill the government could change the obligations of
the nation.
Besides the indications
in the Journal, the history o,'t}w period
lanctiona this explanation.
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But it is to be emphatically
remarke_ that, in the multitude of m_tions,
propoeition_ and amendments, there is not a single one having reference to the
terms "common defence and general weffare, n unle_ we were so to understand
the proposition containing them, made on August 25th, which was disagreed to
by all the state+ except one.
The obvious conclusion to which we are brought is, that these terms, copied
from the Articles of Confederation, were regarded in the new, as in the old
iastrmnant, merely as general terms, explained and limited by the subjoined
specifications, and therefore requiring no critical .attention or studied precaution.
If the practice of the revolutionary _ongrese De plceacu in opposition to tttis
view of the case, the plea is met by the notoriety, that, on several accounts, the
maesoctic_
of that body is not the expositor of the "Articles
of ConFederation."
Articles were not in force till they were finally ratified by Maryland in
1781. Prior to that event,the power of Congress was measured by the exigencies of the war, and derived tta sanction from the acquiescence of the states.
After that event, habit, and a continued expediency, amounting often to a real or
apparent necessity, prolonged the exercise of an undefined authority, which was
the more readily overlooked, as the members of the body held their seats during
pleasure ; as its act_,particularly after the Feilure of the bills of credit, depended,
for their efficacy, on the will of the state ; and as its general impotency became
manifest.
Examples of departure from the prescribed rule are too well known
to require proof. The case of the old Bank of North America might be cited as
a memorable
one. The incorporating ordinance grew out or" the inferred
necessity of such an institution to _
on. the war, by aiding the finat]ces, which
were starving under me negJect or mabmty otme states to mrmsn me a_e_e, o
quotas. Congress was at the time so much aware of the deficient aumonty,
that they recommended
it to the state legislatures
to pass I,ws giving due
effect to the ordinance, which was done by Pennsylvania
and several other
states.
Mr. Wilson, justly distinguished
for his intellectual powers, being deeply
impressed
with the importance
of a bmik at such a crisis, published a a!.na!l
pamphlet, entitled -Considerations
cn the Bank of North America,
m wmen
he endeavored to derive the power from the nature of the Union, in which the
colonies were declared and became independent states, and also from the tenor
of the "Articles of Confederation"
them se.lves. But what is particularly worthy
of notice is, that, with all his anxious search in those Articles tbr such a power,
he never glanced at the terms "common
defence and general welihre," as a
source of it. He rather chose to rest the claim on a recital in the text, "tlmt,
for the more convenient management of the general interests ofthe United Sta_s,
delegates shall be annually appointed to meet m Congress,
whtch, be acid,
implied that the United States had general rights, general powers, and gene_'ai
obligations, not derived ti'om any particular state, nor trom all me partlcmar
states, taken separately, but "resulting from the Union of the whole;" these
general powers not being controlled by the article declaring that each state
retained all powers not granted by the Articles, because "the individual states
never possessed, and could not retain, a general power over the others."
The authority and argument here resorted to, if proving the ingenuity and
patriotic anxiety of the author, on one hand, show sufficiently, on the other,
that the term "common defence and general welfare" could not, according to
the known acceptation of them, avail his object.
That the terms in question were not suspected, in the Convention
which
formed the Constitution, of any such meaning as has been constructively applied
_o them, may be pronounced with entire .confidence; for it exceeds the possibllty of belief, that the known advocates, m the t_onvenUon., mr a Jeatous grant
+rod cautintm definition of federal powers, should have sdandy permitted me
mtreductinn of words or phrases in a sense rendenng fruitless the restncttona
and definitions elaborated by them.
Consider, for a montcnt, the immeasurable difference between the Constitution, limited in its powers to the enumerated objects, and expanded as it would
be by the import claimed for the phraseology
in question.
The difference is
equivalent to two constimtinns, of characters essentially contrasted with each
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other ; the one ptmeming
pOwers confined to certain q_ecified cases, the other
extended to all cases whaugmver.
For what is the ease that would not be
embraced by a general power to raise money, a power to provide for the getJeral
welfare, and a power to pass all laws necessary and proper to carry these
powers into execution m all such provisions and laws superseding, at flee same
time, all local laws and constitutions at variance with them ? Cai3 less be said,
with the evide,sce before us lhruished by the Journal of the Convention itsel|_
than that it is imlmssible that such a constitution as the latter would have been
recommended
to the states by all the nJembers of that body whose names were
subserilsed to the instrument ?
Passing li'om tl.s view of the sense in which the terms "common defevce
old general welihre" were used by the thimers of the Constitution, let us look
tbr that its which tiley must have been understood by the conventions, or rather
by the people, who, through their conventions, accepted and ratified iL And
here the evidence is, if possible, still more irresistible, that the terms could lJot
have been regarded as giving a scope to federal legislation infinitely more objectionable than any of the specified powers which produced such strenuous
opposition, and calls Ibr amendments
which might be safeguards against _he
dangers apprehended
fi'om them.
Without recurring to the published debates of those conventions, which, as
far as they can be relied on tbr accuracy, would, it is believed, not impair the
evidence throished
by their recorded proceedings,
it will suffice to consult
the list of amendments
propoasd by such of the conventions as considered the
_BeWers granted to the government too extensive, or [sot safely defined.
sides tbe restrictive and explanatory amendments to the text of the Constitution, it may be observed, that a long list was premised under the name and in
the nature of" Declarations of Rights;" nil of them indicating a jealousy of the
federal powers, and an anxiety to multiply securities against a constructive enlargement of them. But the appeal is more particularly made to the number and
nature of tbe amendments
proposed to be made specific and integral parts of
the constitutional text.
No less than seven states, it appear-., concurred in adding to their ratifications
a series of amendments,
which they deemed requisite.
Of these amendments.
nine were, proposed by the Convention
of Massachusetts,
five bythst of South
Carolina, twelve by that of New Hampshire, twenty by that of Virginia, thirty.
three by that of New York, twenty-six by that of North Carolina, and twenDone by that of Rhode Island.
Here are a majority of the states proposing amendments,
in one instance
thirty-three
by a single state, all of them intended to circumscribe
the power
L'ranted by them to the general government, by expltmntions, restrictions, or"
/wohihitions, without including a single proposition from a single state referring
to the ter,ns "e6mmon
defence and general wellhre i" which, if understood to
convey the assertt.d power, could not have failed to be the lmwer most strenuously aimed at, because evidently more alarming
in its range than all the
powers ohjec_ed to put together.
And that the terms should have passed altogether unnoticed by the many eyes which saw danger in terms and phrases
t.,n,ployed in some of the most minute and limited of the ennnmrated
powers,
must be regarded as o demonstration
that it was taken for granted that the
terms were harmless, because explained and limited, as in the "Articles
of
Confbderatlon,"
by tlse ennmerated
powers which tbllowed them.
A like demonstration
that these terms were not understood in any sense that
could invest Congress with powers not otherwise bestowed by the constitutional charter, may be found in what passed in the first session of Congress,
when the subjects of ansendment were taken up, wRh the conciliatory
view of
t_ecing Ihe Constitution tkom ohjectione which had been made to t|ie extent of
its lmwers, or to the unguarded terms employed in descritfing them.
Not only
were the terms "common defence and general welfare" mmotlced in the long
list of amendments brought fbrward in the omse h but the Journals of Congres,
*how that, in the progress of the discussions, not a sinple proposition was mad_,
in either branch of the legislature, which referred to the phrase as admitting a
c_nstructive
enlargement of the granted powers, and requiring an amendment
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guarding against it. Such • forbearance and silence on such •n occasion, and
among so ,,,any members who belonged to the part of the nation which called
for explanatory and restrictive amendments, and who had beet, elected as known
advocates tb" them, cannot be accounted tbr without suppoMing that the terms
. common defence and general welfare" were not, at that time, deemed suece_ihle of any such construction as has since been applied to theni.
It may be thought, perhaps, due to the subject, to advert to a letter of October
5, 1787, to Samuel Adams, and another, of October 16, of the same year, to the
governor el'Virginia, fi'om IL H. Lee, iu both of which it is seen that the ternm
had attracted his notice, and'were apprehended
by him "to suhmit to Congress
every object of human legislation."
But it is particularly worthy of remark that,
although a member of the Senate of the United States, when amendments
to
the Cnnstiturion were belbre that house, and sundry additions and alterations
were there made to the list sent from the other, no notice was takett of those
terms as pregnant with danger.
It must be intbrred that the opinion formed
by the distingnished member, at the first view of the Constitution, and belbre it
had .been fidly discussed and elucidated, had been changed into a conviction
that the terms did not fairly admit the construction
he had originally put on
them, and theretbre needed no explanatory precaution against it_
.Note. Against the opinion of Mr. Madison, there are the opinions of men of great
eminence ; and among these may be enumerated Presidents WaJhington, Jetferaoa,
and Monroe, and Mr. Hamilton.

MADISON'S

LETTER

O_ TH]g
CONSTITUTIONALITY

OF THE BANK OF THE UNITED
Dated MOSTPgLIEg, Ju_

STATES;
25, 18.31

DEAlt Sin : I have received your friendly letter of the 18th inst. The few
lines which answered your former one, of tile 21st of Janus D"last, were written
in haste and in bad health ; but they expressed, though without the attention in
some respects due to the occasion, a dissent fi'om the views of" the P,-es,dent, as
to a Bank of the United States, and a substitute for it; to which I camiot but
adhere.
The objectimm to the latter have appeared to me to prelmnderete
greatly over the advantages
expected from it, and the constitutionality
of the
tbrmer I still regard as sustained
by the consideratious to which 1 yielded, in
giving my assent to the existing bank.
The clmrge of inconsistency
between my objection to the constitutionality
of
such a bank in 1791, and my a_sent in 1817, turns on the question, how far
legislative precedents, expounding the Constitution t ought to guide succeeding
legislatures, and to overrule individual opinions.
Some oi_scurity has been thrown over the question, by confounding
it with
the respect d_e from one legislature to laws passed by preceding legislatures.
But the two cases are essentially different.
A Constitntion, being derived from
a superior _mthority, is to be expounded and obeyed, not controlled or varied by
the s,d_ordinate authority of • legislature.
A law, on the other hand, resting on
no higher mlthority than that possessed by every successive
legislature,
its
expediency, as well as it._meaning, is within the scope of the latter.
The case in question has R8 true analogy in the ohligation
arising from
judicial expositions of the law on succeeding judges, the Constitution heinga
/m_, to the legislator, as the law is a ru/¢ of decision to the judge.
And why are judicial precedents, when formed on due discussion and consideration, an4 deliberately sanctioned
by reviews and repetitions, regarded as
of binding influence, or rather of authoritative force, in settling the meaning of
• law ? It must be answered, 1. Because i_ is a reasonable and established
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._xiom, that the good of society requires that the rules of conduct of its mere
hers should be certain and known ; which would not be the care if any judge,
disregarding the decisions of his predec_ssori b should vary rite rule of law
ac_:Jrding to his individual interpretation of it." .Vii#era eat _ervitus ubi jus est
ant vaffum ant incognitum.
P.. Because an exposition of the law publicly made,
and repeatedly confirmed by the constituted authority, carries with it, by ihir
ini_reuce, the sanction of those who, having made the law through their legislative oJ'gan, appeaJ', m_der StlCh circumstances,
to have determined its meaning
through their judiciary organ.
Can it be of less consequence
that the meaning of a Constitution should be
fixed and known, than that the meaning of a law should be so ? Can, indeed,
a law be fixed in its meaning and oper4stion, unless the Constitution be so ? On
the contrary, ifa Imrtieular legislature, differing, in the construction of the Constitution, ti'om a series of preceding constructions, proceed to act on that difl_rence, they not only introduce uncertainty and instability in the Constitutiozt, but
in the laws themselves ; inasmuct_ as all laws preceding tile new constructiotl,
and inconsistetlt with it, are not only ammlled tbr the future, but virtually pronounced nullities from the beginning.
But it is said timt the legislator, having sworn to support the Constitution,
must support _ in his own construction
of it, however difl}erent /'rout that put
on it by his predecessors, or whatever be the consequences of the construction.
Aml is not the judge under the same oath to support the law ? Yet Ires it ever
been supposed that he was required, or at liberty, to disregard all precedents,
however solemnly repeated aml regularly observed, and, hy giving effect to his
own abstract and individual opinions, to disturb the established course of practice itJ the business of the community ? Has the wisest attd most cot_seientious
ludge ever ._crupled to acquiesce in decisions in which he has been overruled
by the matured opinions of the majority of his colleagues, and subsequently to
eontbr_,t himself thereto, as to authoritative expositions of the law ? And is it
not reasonable that the same view of the official oath should be taken b_ a legislator, acting under the Constitution, which is his guide, as is taken by a judge,
acting under the law, which is his ?
Thcq'e is, in tilet, and in common understanding, a necessity of regarding a
course of practice, as above characterized,
in the light of a legal rule of interprating a law; and there is a like necessity of considering it a constitutional
rule of interpreting a constitution.
That there may be extraordinary and peculiar circumstances
controlling the
rule in both cases, may be admitted ; but with such exceptions, the rule will [brce
itself on the practical judgment of the most ardent tl_eorist.
He will find it
impossible to adhere to, and act officially upon, his solitary opinions, as Io the
meaning of the law or Constitution, in opposition to a construction
reduced to
practice during a reasonable period of time ; more especially where no prospect
existed of a change ofconstruetion
by the public or its agents.
And i|'a reasonable period of time, marked with the usual sanctions, would not bar the individual prerogative, there could be no limitation to its exercise, although the
danger of error must increase with the increasing oblivion of explanatory
circumstances,
and with the continued changes in the import of words and
phrases.
Let it, then, be left to the decision of every intelligent and candid judge,
which, on the whole, is most to be relied on for the true and safe colistruction
of the Constitution :-- that which has the uniform sanction of successive leffislative Imdies through a period of years, and under the varied ascendency'of
parties ; not that which depends upon the opinions of every new legislature,
heated as it may be bv the spirit of party, eager in the pursuit of some thvorite
object, or led away by the eloquence and address of popular statesmen, themrelves, perhaps, under tlJe influence ofthe same misleading causes.
It _as in conformity with the view here taken of the respect due to deliberate
and reiterated precedent, that the Bank of the United States, though on the
original question hehl to be unconstitutional,
received the executive signature
in the year 1817. The act originally establishing 8 hank had mldergone ample
discussions in its inmsage through the several branches of tile govel:ntnent
It
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had been earned into execution through a period of twenty years, with annual
legislative recognition, ain
one instance, indeed, with a positive ramification
of it into a new state,--and
with the entire acquiescence of all the local authon
ifies, as well as oftha nation at large; toail of which may be added, a decreas
ing prospect of any change in the public opinion adverse to the censtitutionality
of such an institution.
A veto from the executive, under these circumstanceeb
with an admission of the expediency, attd almost necessity, of the measure,
wouhl have been a defiance of all the obligations derived l?om a course of
precedents amounting to the requisite evidence of the national judgment and
iutentioEis.
it has been contended that the authority of precedents was, in that case, invalidated b_ the consideration, that they proved only a respect lbr the stipulated
duration of the hank, with a toleration of it until the law should expire, and by
the casting vote given in the Senate by the Vice-President,
in the year I81I,
against a bill for estahlishing a national hank, the vote being expressly given
on the ground of unconstitutionslitv.
But if"the law ilself was unconstitutional,
the stipulation was void, and could" not be censtitutionally
fulfilled or tolerated
And as to the negative of'the Senate by the casting vote of the presiding officer,
it is a fact, well understood at the time, that it resulted, not t?om ell equality
o[. opinious in that assembly on the power of Congress to establish a bank,
but t?om a junction of those who adm//ted the power, but disapproved the plan,
with those who denied the power.
On a simple question ofconstitutionality
there was a decided majority in favor of it.
JAMES MADISON.
Ma. bez_socT,.

HAMILTON'S

ARGUMENT
ON THI

CONSTITUTIONALITY

OF A BANK
Fz BRUAaI",

OF THE

UNITED

STATES.

1791.

[zzT_cTm.]
It remains to show, that the incorporation of a bank is within the operation
of the provision which authorizes Congress to make all needful rules and regulations concerning
the property of the United States.
But it is previously
necessary to advert to a distinction which has been taken up by the attorneygeneral.
He admits that the word _
may signify personal property,
however acquired ; and yet asserts that it cannot signify' money arising ti'om
the sources of revenue pointed out in the Constitntion, "becanse." ssvs be.
', the disposal and regulation of money is the final cause for raising it" by taxes.';
But it wonhi be more accurate to say that the ebbed to whicb money is intended to be applied is the fl_
eaase for raising it, than that the disposal aatd
regulation of it is such.
The support of a government, the support of troops
['or the common defenea, the payment of the public debt, are the true final
eanses for raising money. The disposition and regulation of it, witch raised,
are the steps hy which it is applied to the ends for which it was raised, not
the ends themselves.
Hence, therefore, the moneys to be raised by taxes, as
well as any other personal property, must ha supposed to come within the
meaning, as they certainly do within the letter, of authority to make all needfhl
rules and regul'ations cencerning
the property of the United States.
A ease
will make this plainer. Suppese the public debt discharged, and the funds
now pledged for it lihereted.
In some instances, it would be found expedient
to repeal the taxes; in others, the repeal might injure our own industry -- mtr
agriel.:ha_
and meuufitemres.
In these cases, they would, of coursl _, be retained. Here, then, would be moneys, arising from the authorized sources of
revenue, which would not fall within the rule by which the attorney-general
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endeavors to ezcept them from other personal property, and from the opera
lion of the clause it, question.
The moneys being in the coffers of guvernuJent,
what is to hinder such a diSlmsition to be made of thetn as is contemplateo
in
the bill ; or what an incorporation of the parties concerned, raider tile clause
which has been cited ?
It is admitted that, with regard to the western territory, they give a power to
erect a corporation ; tlmt is, to constitute a government.
And by what rule
of construction san it be maintained that the same words, in a constitution of
goverunJent, will not have the same efI_.ct when applied to one species of
proluerty as to another, as thr as the subject is capable of it? or that a legisLative power to make all neadlhl rules and regulations, or to pas_ all laws necessar_ and proper concerning the public property, which is admitted to authorize
all "incorporation, in one case, will not authorize it in another ; will justify tile
institotio,
o/" s government over the western territory, and will not justify the
i}lcorporation of a bank tbr the more useful management of the money of the
natiou?
If it will do the last as well as tile first, then, under this provision
alone, the bdl is constitutional, because it contemplates
that the United States
shall be. joint proprietors of tile stock of the hank.
There is an observatioll
of tile secretary of state to this effect, which may require notice in this place.
-- Go,grass, says he, are not to lay taxes ad libifur_.fer anllfur_oss
Otey please,
but only to pay the debts, or provide for the weilhre, of the Umon.
Certainly
no inference can be draw_l f?om Otis agait_st the power of applying their money
for the institution of s be.k.
It is true that they cannot, without breach o]"
trust, lay taxes for ally other purpose than the general welthre ; but so neither
can ally other government.
Tile welfhra of the community
is the only legitimate e,d for which mon_y can be raised on the community.
Congress can be
considered ss rally trader o.e restriction, which does not apply to other governmanta.
They cannot rightfully apply the money they raise to any purpeae
merely or purely local.
But, with this exception, they have as large a discretion, in relatioll'to the application of money, as any legislature whate_ er.
The ronstitutional
test of"a right application
must always be, whether it be
for a purpose of general or/eta/
nature.
If the Ibrmer, there can be no want
of constitutional
power.
The quality of the object, as how lhr it will really
promote., or not, the welfare of tile Union, must be matter of conscientious
disere}ion ; and the arguments for or sgaittst a measure, ill this light, must be
arguments concerning
expediency
or ioexpedieney,
not colJstiUztiollal right;
whatever relates to the general order of tile finances, to the general ill}crests of
trade, &e., being general objects, are constitutional
ones, for the application of
money. A hank, then, whose bills are to oireulate in all the rew.n,es of the
country, is evidently a general object ; and, for that very reason, a constitutional
one, as faras regards the appropriation ofnioney to it. Whether it will really be
It beneficial one, or not, is worthy of carefhl examination, hut is t_n nJo_ a col_stitutional point, it} tile lmrticular referred to; than the question, whether the
western
Im}ds shall he sold tbr twenty or thirty cents per acre.
A hope is etJtertained that, by this time, it has been made to appear to the satit_lh(-tiol, of
the President, that the batik has a natural relation to the power of coliecfi.g
taxes; to that of refuieting trade ; _o that of providing for the (-onnnon de_nce ;
and that, as the bill under consideration contemplates
the government
in the
light of a joint proprietor of the stock of the Imnk, it brings tile c_lse within
the proviaiml of the clause of the Constitution which immediately respects ttle
property of the United States.
Under a conviction that such a relation subsists,
the m,_'retary of the treasury, with all deference, conceives that il will result as
a necessary consequence
ti'om the petal}ion, that all the specified powers of
government
are sovereign, as to the proper object_ ; that the incorporatio.tt .of
a [milk is a constitmional
measure ; and that the objectiotJs, taken to tile bill in
this respect, are ill ibundetL
But, from an earnest desire to give the utmost possible satisfaction to the
mina of the President, on so deflects and important a subject, the secretary el
the treasury will ask his indulganee, while he gives some additional illustrations
of eases in _*_ich a power of erecting corporations may be exerersed, !ruder
some of those, heads of the specified powers of the governmeqt
wmcn are
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alleged to ine.ude the right of incm'porating a hank. I. It does not appear
auJceptible of a doubt, that, if Cougreu had thought proper to provide, in the
collection law, that the bonds, to be given tbr the duties, should be given to
the collector of the District A, or B, as the case might require, to ellure to hillt
and his successors in office, ill trust tor the United States, it would have
been consistent with the Cotlstitution to I_mke nut'h an tu'rangement.
And yet
this, it is conceived, would amount to an incorporation.
2. It is not an unusual expedient of taxation to (brm particular branches of revenue ; tim| is, to
sell or motif,rage the product of them tbr certain definite sums, leaving tile collection to tile parttes to whotu they are mortgaged or sold. There are even
e:caaiples of this in the United Stales.
Suppose that- there was ally Imrticular
branch of revenue which it w_ts manifestly expedletlt to place ou this lboting
and there were a number of persons willing to et_gage with the governlneut,
upon condition that they should be incorporated, aml the fluids vested ill them,
as well lbr their greater safety as |br tile more convenient recover 3, and management u|" the taxes ; is it supposable that flmre could be any coustimtiottal
o*.)stacle to tile measure ? It is presun_ed that there could be itone.
It is certainly a [node of collection which it would be ill the discretion of tile governmeat to adopt, though the circumstances Illnst be very extraordinary that would
induce the secretary to think it expedient.
3. Suppose s ilew end nllexl)lor,'d
branch of trade should present itself with some foreign country ; suppose it
was mantli_st that to undertake it with advantage required a union of the capitals or a |lumber of iadividlmls, and that those individuals would not be dl_posed to embark without an incorporation, as well Io ohviate the consequellce,=
or a private partnership, which nmkes every individual liable ill Ilia whole
estate tbr the debts of the company to their utmost extent, as |br the nlot'e cunvenient management of the Imsincss ; what reason can there he to doubt that
the national government would have a constitutional
right to institute and il_corporate such a company?
None.
They possess a gener_ authority to regulate try|de with foreign countries.
This is a ioean which has been practised
to that end by all the principal commercial nations, who |lave |aiding colnpahies to this day, which have subsisted for centuries.
Why may not the United
States const/lt_/ona//y employ tile means usual in other coantries
tbr attaining
the ends intrusted to them.
A |rower to make all needlid rules and regulations concerning
territory has been construed to mean a power to erect a
goyernment.
A power to regulate trade is a power to make all lleediill rhine
and regulations concerning trade. Why amy it trot, then, include that of erecting a trading company, as well as in other cases to el_ect a governrllent ?
It is remarkable that the-state conventions, who have proposed amendments
in relation to this poitlt, have, most, if not all o|" them, expressed themselves
nearly thus : Cungreas shall not grant monopolies, nor ered any eontpany with
exclusive advantages of commerce ! Titus at the same time expreseing
their
sense that the power to erect trading companies, or corporations, was iuherel*t
in Congrcse, aud olJjecti[lg to it no liirther than as to the grant ofezd,s/ve
prlviieges.
The secretary entertains all the doubts which prevail concerning
the
utility of such companies ; but he cannot fashion to his own mind a reason to
indut_ a doubt that there is a eonstitlltional
authority in the United States to
establish them.
1t" such a reason were demanded, none could be given, mdess
it were this _ that C_mgre_ cannot erect a corporation ; wttich would be. im
better than to say they cannot do it because they cannot do it ; first presuming
an inability witl_out reeL_on, and then assigning that inability as the cause of
itselt:
The very general power of laying and collecting taxes, and appropriating their twoceeds;
that of borrowing money indefinitely;
that of coining
money and regulating tbreign coins; that of making all neeclfi_l rules and rag|lin|ions respecting the property of the United States ;--these
powers cnnd)itled,
as well as the reason and nature of the tiling, *qmak strongly this langllage -tb_t it is the maul&st design and scope of the Constitution to vest in Congress
all the powers requisite to tile efl'ectmd aden|his|ration
of the finances of tile
United Strtes.
As far as concerns this object, there appear8 to be no parsimony
of power.
'_'o suppose, then, that the government is precluded from the employment ot
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_o usual and so )mportant an instrument for the administration of its fioaneu
as that of a bank, is to auppo_e, what does not coincide witl_ the general tenor
and complexion
of the Constitution, and what is not agreeable to the impressions that any mere spectator would entertain concernit_g it. Little less titan a
l_rnhilfitory clause can destroy the strong presumptions
_hich result trom the
general aspect of the government.
Nothing but demonstration
should exclude
tl,e idea that the power exist&
The thct that all the principal commercial
nations have made use of trading corporations or companies, for the purpose of"
externa/ commerce, is a satisfactory proof that the establishment
of them is an
incident to the regulation of commerce.
This other ihct, that banks are a usual
engine in the administration
of national finances, and an ordinary and tile most
effectual i,strument
of loans, and one which, in this country, has been tbuud
essential, pleads strongly against the supposition
that a governmeut,
ciottted
with most of tile important prerogatives
of sovereignty, ia relation to its revelines, its debt, its credit, its defiance, its trade, its iutercourse with foreign nations,
forhidden to make use of that instrument, as an appendage to its own authority. It has been as,al, as an auxiliary test of constitutional
authority, to try
whether it abridges any preexisting right of any state, or an)' individual.
Each
state may still erect as many banks as it pleases : every i,dividual
may still
carry on the banking business to any extent he pleases.
_*
_
Surely a bank has more reference to the objects intrusted m the national
government than to those left to the care of the state governments.
The cornmon defbnce is decisive in this comparison.

A SHORT

HISTORY

OF

THE

VETO.

*

Upon the proceedings of the American colonial assemblies,
there existed a
double negative or veto -- one vested in the royal governor, the other in the king
Bv the royal governors the right was often exercised, and the king frequently signified his clisallowance of acts which had not only passed the colonial assemblies.
but even been sanctioned by the governor.
This f_ature was one strongly set
forth as a prime grievance, in recounting the injuries and usurpations of the
British monarch, in the Declaration
of Independence,
and im exercise was
highly repugnant to the interests of America.
Dr. Franklin, in the Debates of the Federal Convention, thus shows the influ
ence of the veto power under the proprietary government of Penn:
• HZSTORICALMEWORASDAOF THE

VETO.

The veto power originated with the ancient Romans, and was tile first essay of the
common people of the republic towards the securing of their proper liberties. The
Plebeians, having long been oppressed by the Patricians, at the instigation of SJclnms,
'21")0
years after the founding of the city, made secession to a mountain three miles
dmtant from Rome, (ever after termed .Moss Surer,) and would not return to the city
until they had received from the Patricians compliance with their demand, and thr.
solemn assurance, that the common people should elect magistrates, whose persona
should be sacred and inviolable, to whom they could commit the protection ol"their
rights. These magistrates were called tribunes ; a name given by Romulus to the
three military officers in chief, selected from the three tribes into which he had
divided the city. The civic tribunes were originally chosen from the Plebeians, and
no Patrician could hold the office, unless he had been first adopted into a Plebeian
family. Their power was at first limited, but at the tame time extraordinary. It was
preventive, rather than enforcing ; it was to interpose and protect the people from the
oppressions and tyranny of their superiors; to assist them tn redressing their wrongs,
and in maintaining their liberties ; and consisted in the utterance of but one word,
and that one, "VsTo," (l forbid.) These officers could prevent the discussion of any
question, the passage of any law, the execution of any sentence, the levying of any
taxes, the enlisting of any troops, and almost arrest the entire machinery of govern
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"The negative
or the governor was eonstently
made use of to extort
money.
No
k,ood law wn_tever could be lmased without a private bargain with hml.
An mcrea_e
_f'-salary, or some donation, was always made a condition;
t.'l, at last, it became the
regular practice to have orders in hts favor on the treasury prebented along with the
bdls to be signed, so that he might actually tees,re the former betbre he should sign
the latter.
When the Indians were scalpmg
the western
people, and notice of it
arr,vcd, the concurrence
of the governor
m the means of selt:-det_nce
could not be
got, until st was agreed that his estate should be exempted
from taxation ; so that the
people were to fight for the security of hts property, whilst he was to have no share of
the burdens oftaxat,on."
At first sight, then, it appears
strange
that the framers
of our Constitution_
when
they were originating
a new
government,
which
should
combine
the
experience
of the past, without
borrowing
any of its defects,
should
bring in
such
a power,
the operation
of which
Ilad proved
so banethl,
and which
had
ah-eady been so strongly
reprobated.
But such
was the li_ct.
The war of the
revolution
over, the Articles
of Confederation
alone bound the states
together
;
and the reaction
which
took place in several
places
urgently
demanded
some
new form of compact
more adequate
lbr the purposes
ot government,
nl_d more
consonant
with the altered condition
of affairs.
Upon the 9.5th May, 1787, the
Federal
Convention
met in the city of Philadelphia
Haviltg
organized
them
selves
hy rite clJoice el'proper
officers, and the adoption
of necessary
rules, Mr
ment, by standing up and speaking that one word, Veto.
No reasons were required
of them ; no one dared oppose them ; thelr F'elo was supreme ! As originally
de
slgned, it was emphatscally
the people's
measure,
for the people's protection ; the
necessary balance-wheel,
to equalize the powers of the government,
_vhlch had h,therto
been engrossed
by the rich, and g,ve the people that interposing
check, which the
alarming
tyranny o£ the Patr,cians
made necessary.
It was the first attempt at s
democratic,
i. e. a people-ruhng
institution,
and in all its features, save that of unlimited power, showed the humihty of its origin.
The tribunes must be not only of the
Plebemn order, but they had no insignia of office, save a kind of beadle_ who went
before them ; were not allowed to use a carriage, had no tribunal, but sat on benches.
Their do_rs were open night and day for the people to prefer their requests or complaints.
They were not allowed to enter the senate_ and were not even di_nifisd
with the name of magistrate.
As designed by Sicmms, it was the mere urmaorned
maiesty of the people's voice, assimilated
to the lowly pretensions
of the people_the
vislble exponent
of their will.
These
popular traits did not, however, rang rema|n.
The grasping ambition of some, the restlessness
for chan_e in others, soon abused the
power ; the tribunes become themselves
s greater evil than they remedied, and their
authority
was more tyrannous than the edicts of those they were created to oppose.
Veto became a word of despotic power.
The decrees of the senate, the ordinances
of the people, the entire arrangements
of government,
bowed to its supremacy
; and
such was the force of the word_ that not only could it stop the proceedings
of all the
magistrates,
which C_sar well calls "_emumjus
trib_znorum,"
but whoever, senator
or consul, Patrician
or Plebeian, dared oppose it, was immediately
led to prison to
answer for hm crime.
And so sacred were the persons of the tribunes, that whoever
hurt them was held accursed, and his goods were confiscated.
Sylla was the first
wi_o resisted the gross encroachments
of the tribunes ; but on his death they regained
their influence,
and henceforth
it became but the tool of ambitious men, who used it
almost to the ruin of the state.
Such was its abuse, that, as Cicero says, the popular
assemblies
became the scenes of violence and massacre, in which the most daring and
iniquitous always prevaded.
The perversion of the original design of the veto was
now completed "by the arts of the emperor Augustus,
who _'ot the trlbunesh,p.conferred
on hnnself, wh,ch concentrated
in his person the entire and uncontrolled
dmpos_tlon
of the state.
This was the first instance of the combinat,on
of royal and veto power,
and its assumption
was al| that was wanting to make the king a tyrant.
From this
time it was conferred
upon the emperors, though the tribunes still continued
to be
elected,
without, however, the exercise
of tribunitian
power, until the time of Constantme, when the office was abolished.
The early operation of the veto power in Rome .was. go?d, the s u .bsequent dls_strous;
At first, it protected
the people, gave them a vmoe m the legmmtlve as-_.mones,f_no
secured their hbert_es ; ultimately,
it oppressed the lower orders, excmued
the;n
r.om
the councils of the nation, and made them the passlve instruments
o_ _wer..lustlng
demagogues.
The first civil blood shed at Rome was the blood o_ _,berms;
the
tribune'battling,
in,prudently
indeed, against the oppressions
of the nobility.
_fbe
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Randoil,h. of Virginia, opened the bnsine_ of the Convention by proposing, on
the 29th May, a series of resolutions, imbodying his views as to what the crisis
required ; and on the same day General Charles Pinckney, of South Carolilla,
laid before the delegates the draught era li_deral government, to be agreed upon
between the ti_e and independent states of America.
The veto power entered
into the schemes of both these gentlemen, though centred by them in diflbreat
points.
The 8th resolution of Mr. Randolph says:-"ID.sol¢ed, That the executive and a convenient number of the national judiciary
ought to compose a council of rewsion, with authority to examine every act of the
national legmlature before _tshall operate, and every act era particular legislature before a negative thereon shall be final; and that the dissent ofthc said council shall
mount to a rejection, unless the act of the national legislature be again passed, or
that of a particular legislature be again negatived by
of the members of each
branch."
The article embracing this feature, in the draft ofMr. Pinckney, reads thus: -" Every bill which shall have passed the legislature shall be presented to the President of the United Sh_tes for his revision
Ifhe approve ih he shall sign it; but ifhe
does not approve it, he shall return it, with his objections, to the house it originated
in ; which house, if two thirds of the members present, notwithstanding the President's
objections, agree to pass it, shall send it to the other house, with the President's objections ; where, if two thirds of the members present also agree to pass it, the same shah
last but closed the sanguinary series of intestine wars, created, continued, and
tragically ended, by the very perversion of that power which was at first designed to
give peace and unity to the Roman nation. So true has it ever been, that the
delegated power of the people, when abused, has always reverted to their own destruction.
Having traced the veto power, from the simple word of the tribune to the
imperml exercise of its rsghts m Rome, we are prepared to come down to modern
times, and cite a few instances of its adoption and influence in European states.
The king of Great Britain possesses the veto right, upon the resolutions of parliament, though no instance of _ts exercise hu occurred since 169'2. In fact, constituted
as the British govern.'nent m, the veto Is entirely unnecessary.
Such is the powerful
agency of money and influence, that the will prevent the passage of any law obnoxious to the crown, and the king can, through his ministers, so trim and shape the
proceedings of those bodies, as to accommodate them to his views; while, on the
other hand, the taking away responsibility from the monarch, and resting it with the
cabinet, which varies with the changes of public sentiment, never creates an emergency for the exercise of the royal negative.
The same power is also vested with the
king of Norway ; but if three successtve etorthmga or diets repeat the resolution or
decree, it becomes s law wsthout the km,,'s assent, though he may have negattved it
twice before. As the storthmg, lloweve_, sits only every third year, the veto of the
king, though it may not eventually be ratified, has yet a prohibitory operation on
any given law for six years. It was thus that nobility was abolished in Norway in
1821. The king had twice vetoed the law, passed by the storthing, against the
further continuance of the nobshty; but the third d_et confirmed the resolutions of the
two former, and the law became established, notwithstanding the royal negative.
The constituent assembly of France conferred the veto power on the kmgin 1759,
but the very first exercise of it proved his ruin. It was preposterous for such a body,
and at such a time. to make such a prevision in the constitution they were then passing, and as aft'airsthen stood, when judicious temp.rlzmg, and not royal prerogative,
was required. It was equally preposterous in Louis to employ it. It but showed the.
waywardness of the popular'will, which could at one time grant such a right, and at
another punish the exercise of it. The negative is, however, held by the present
king, though it has never yet been put into requisition.
]fy the constitution of the cortes, the king of Spain was vested with the same
power, and it still forms a provision of the Spanish government.
In Poland, tim
veto power assumed another shape
It was centred, not in the king, but in the former repubhc.
Each member of the diet could, by his ".N'ie. Pnzmalnm," (I do not permit it,) prevent th_ passage of any resolution, and defeat the operations of the rest.
On the partition of Poland, Russia donfirmed this t/berum veto to the Polish assembly,
with the simster design of thereby frustrating any effective or independent legislation;
well knowing that, in its then distracted state, the continuance of this individual veto,
would be, as it proved, destructive to harmony of action and uuity of design, and the
•' _l'ie Poz_dam"
of the Polish representative has been but an apple of disoord to tim
noble but suffering people.
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become L law. And all bills _ent to the President, and not returned by him within
-days, shall be lsw_ unlem the legislature, by their adjournment, prevent their
return, in which ease they shall not _e laws."
Mr. Randolph'a views were evidently based on the suggestions of Mr. Mad]son ; for that gentleman, in a letter to Mr. Randolph, a l_w weeks previous,
urged the same idea of a negative by the national govenm_ent, "in all e_ses
what,)ever,
on the legmlative acts of the statas, us the king of Great Britain
heretolbre bad."
The resolutions of Mr. Randolph became the basis on which the proceedings
of the Convention commenced, and, as Mr. Madison says, "to tile developments,
narrations, and modifications of which the plan of government proposed by the
Convention may be traced."
Let us, then, follow out the discussions of this body until the mlggested joint
revision by the executive and judiciary became altered to the _ingle negative of
the President.
On the 4th of June, the first clause of Mr. Randolph'a eighth
resolution was taken up ; hut Mr. Gerry, from Ma_saeht_setts, doubting whether
the judiciary ought m have any thing to do with it, moved to postpone the
_ause, and introduced the following amendment:,, That the national ezecutlve shall have a right to negative ',ny legislative act
which sh,dl not afterwards be passed by , parts of each branch of the nahonai
|eg_lature."
Rufim King, from Massachusetts, seconded the motion, and the proposition
of Mr. Gerry wa._ taken up. Mr. Wilson, of Pennsylvania,
anti Alexander
Hamilton, of New YorK, wished to strike out the latter clause, so as to give the
executive an absolute negative on the laws; but, though supported hy these
ntlemeu, it was opposed by Dr. Franklin, Roger Sherman, of Connecticut,
adison, Butler, of South Carolina, and Mason, of Virginia; and was theretbre
negatived.
Mr. Butler attd Dr. Franklin then wished to give a st_spendlng instead of a
n_th_
power; but this was overruled, and the blank of Mr. Gerry's resolution
was filled up, s1_b silentlo, with two thirds ; anti the question being taken on the
motion, as thus stated, it received the votes of eight states, Connecticut
and
Maryland voting in the negative.
On the 6th June, according to previous
not,ca, Mr. Wilson and Mr. Madison moved to reconsider the vote exeludin_g
the judiciary from a share in the revision and negative of the executive, wittl
the view ofre_nforchlg
the latter with the influence ofthe former.
But though
Mr. Madison urged the plan of associating the judges in the revisionary fimction
of the executive, as thereby doubling tl_e advantages anti diminishing the dangers, and as enahling the judicia,_" better to defend itself a_tinst legislative
encroachments,
it was as eloquently opposed by Mr. Gerry, and othera, who
thought that the executive, while standing alone, wonhl be more impartial titan
whet, he could he covered by the _ncfion and seduced by the sophistry of the
judges;
anti it was finally rejected.
Two days after, at tbe conclusion
of an
animated debate, the s,,bject of giving the national legislature a negative on the
several state laws, which was first suggested to the convention
by Mr. Randolph's resolutions,
and subsequently
brought up for reconsideration
by Mr.
Pinekney and Mr. Madison, was also voted down, -- three states in the affirmative, seven iu the negative, Delaware divided.
On the 18th of June, Mr. Hamilton offered to the Convention a plan of
government, in tim fourth article of which the v+,to power was unqualifiedly
conferred on the execmive.
The next day, Mr. Gotham, from Massachusetts,
reported frmn the committee appointed to reconsider the various propositions
hetbre the Convention, and the tenth resolution of that report gays: "That the
national executive shall have a right to ne;a'ative any legisiati_,e act, which shall
not he afterwards
passed, unless by two thirds of cacti branch of the national
legislature."
Th_ Convention
proceeded to take up the several articles and
clauses of this report, and it was not till the 18th July, that the tenth resohnion
became the order of the day ; it was then lmssed nero. ton. On the 21st, however, Mr. Wilson, still entertaining
his original views, as to the union of tim
smlieiary with the executive on the veto ,_,wer, moved an amendment
_o tho
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reso,nnon,
which gave rise to a most interesting debate, in which Mr. Ellsworth, from Connecticut, Mr. Mason, from Virginia, and Mr. Madison and 1MGonverneur Morris, of Pemlsylvania, sustaitied the views of Mr. Wilson ; and
Messrs. Gorham, Gerry, and Strong, of Massachusetts,
Mr. Martin, st' Mar_ lass,
and Mr. Rmledge, of South Carolina, opposed them, and the amendnief_t was
lost. Tile original resolution, tt,orefore, was again passed.
Having _one critically through with tile report of the commlt_ee, the various
resolutions
wJfich hat| been agreed to were, on Thursday, '2t;th July, ret_rred
to a committee of detail, to report on Monday, August 6th, a draft ol the Constitution.
This committee, of which Mr. Rutledge was chairman, reported on
the day assigned, and the veto power was conferred by the ]3th section of the
sixth article.
This paragraph, as reported by the committee, came under discussion on Wednesday, 15th August, when Mr. Madison moved an arnendnient,
which revived the lweviously agitated question of uniting tim jmtges of the
Supreme Court with the President in his revision and rejection of Jaws passed
by Congress.
Much debate followed.
Mr. Wilson and Mr. Mercer supported
Mr. Madismi, slid Mr. Pinckney opposed.
The amendment
was lost--three
states voting tor it, and eight against it. Having thus surveyed the subject in
all its beari,gs, the Constitution, anlended, a'hered, slid pert_cted, was, on the
17th September,
1787, signed by tile Convention, and constitutes
tu lifts day
the basis of our government.
Tile veto power
in this Constitution
is thus
expressed,
a,'ticle 1, section 7:-" Every bill which shall have passed the House of Representatives shall, before it
becomes a law, be presented to the President of the United Slates.
If he approve,
lie shall sign it ; but if not, he shall return it, with his objections, to that house m
winch _t shall Itave originated, who shall enter the objectionsat large on their Journal,
and proceed to reconsider it."
The first use of this constitutional
power was by Washington,
who, on the
5th April, 171_, vetoed the "Representation
Bill," whicil originated
in the
]louse of Rel,res_,ntatives.
As this, from its priority, is an event worthy of
extemled notice, we give the circumstances
of the case, as briefly related by Jel=
tel'SOil, then secretary of state : -".qpril 6th. The President called on me before breakfast, and first introduced
some other matter, then fell on the Representation Bill, which he had now in his l_ssession for the 10th day. I had before given ban my opinion, m wrinng, that the
method ofapvortionment was contrary to the Constitution.
He agreed that it was contrary to the cbmmon understanding of that instrument, and to what was undersiood ;it
the tune by the makers of it ; that yet _t would bear the construction which the bill
put ; and he observed that the vote for and against the hill was perfectly geographical
a northern against a southern vote--sad
he feared he should be thou _;ht to be taking
side with a soutllern party.
I admitted the motive of delicacy, but th_,t it should not
induce him to do wrona', and urged the dangers to which the scramble for the fractionary members would al_vavs lead. He here expressed his fear that there weuld, ere
long, be a separation of'the Union; that the public mind seemed d_ssatisfied, and
tending'to this. He went home, sent for Randolph, the attorney-general
desi_d him
to get Mr Madison immediately, and come to me ; and if we three concurred in spinton, that he would newative the bill
lie desired to hear nothinc, mare about it. hut
that we would draw up the instrument for him to sign. They came;--our
minds
had been before made up;;we
drew the instrument.
Randolph carried il to him,
and told hun we all concurred in it.' He walked with him to the door, and, as if he
still wished to get off, he said, "And you say you avprove of this yourself? " " Yes,
s_r," says Randolph; " I do, upon my honor." He sent it to the House of Representatives instantly.
A f_w of the hottest friends of the bill expressed passion, but the
majority were satisfied, and both in and out of doors it gave ph.asure to have at length
an 'instance of tits negative being exercised. Written this, the 9th April."
LIST

OF THE VETOES.

1. Returned to the House of Representatives,
by GEOROE WASHINOTO._,
April 5, 179'2 -- "An Act for an apportionment
of representatives
among the
several states, according to lhe first enumeration."
2. Retl rned to tile House of Representatives,
by Ggoaoz
WAsnt,_oTos.
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Maich 1, 1797 _" An Act to alter and amend an act, entitled, An Act to tracerlain and fix the military establi_b,rmnt of the United Smtes."
3. Returned to the House of Representatives,
by JA_n MADISON, February
_1, 18ll --" An Act for incorporating the Protestant Episcopal Church in the
town of Alexand_:ia, in the District of Columbia."
4. Returned to the House of Representatives,
by JAMES MADISON, February
28, 1811 --" An Act for the relief of Rictlard Tervin, William Coleman, Edwin
Lewis, Samuel bfims, Joseph Wilson, and the Baptist Church at Salem meeting-house, in the Mississippi territory."
5. Returned to the House of Representatives,
by J_Es
MAmsos, April 3,
1812-"
All Act providing tbr the trial of causes penditig in the respective District Courts of the United States, in case of the absence or disability of the
judges thereo_:"
6. Bill not approved, nor returned with objections, for want of time ; retained,
and notice thereof sent to Congress, by JAMES MAalsoN, November 5, 1812
"An Act supplementary to the acts heretolbre passed on the subject of a uuifbrm
rule of natureliza_ion, n
7. Returned to the Senate, by JA_s
MAntsos, Janua_ 30. 1815--"
An Act
to incorporate the subscribers to the Bank of the United States of America."
8. Returned to the Hou_ of Representatives,
by JAMr.s MADISO.%March 3,
1817 --" An Act to set apart and pledge certain funds tbr internal improvement."
9. Returned to the House of Representatives,
by JAMES MoNolog, May 4,
18"2"2--" An Act for the preservation and repair of the Cumberland road."
10. Returned to the House of Representatives,
by ANDKZW JACKSOS, May
27,1830 --" An Act authorizing a subscription of stock irl the Maysville, Washington, Paris, and Lexington Turnpike Road Company."
11. Returned to the Senate, by ASDaEW JACKSOlV,May 31, 1830_"An
Act authorizing a subscription
of'stock
in the Washington
Turnpike
Road
Company."
19.. Returned to the Senate, by ANngEw 3Ac_rsoN, July 10, 183_--" An Act
to incorporate the subscribers to the Bank of the United States."
13. Returned to the Senate, by Asnazw
JACKSON,December 6, 183'2_
"Au Act providing for the final settlement of the c|auns ol'states for interests
on advances to the United States, made during the last war."
14. Returned to the House of Representatives,
hy A_rmtgw JAvgsoN,
December 6, 183_ --" An Act for the improvement of certain harbors, and the
nacigatiou of certain rivers."
15. Bill not approved,
nor returned with objections, for want of time;
retained, and notice sent to the Senate, by ANnaKW JAcxsON, December 5,
l_J3 -- i' An Act to appropriate,
for a limited time, the proceeds of the sales of
the public lands of tlie United States, and tbr grantit,g lands to certain states."
16. Returned to the Senate, by ANnazw JACKSOn, March 3, 1835--"An
Act
to authorize the secretary of the treasury to compromise
the claims allowed by
the commissioners
under the treaty with the king of the _wo Sicilies, concluded
October 14, 18:3'2."
17. Bdl not approved,
nor returned with objections,
for want of time;
retained, and notice thereof sent to Cong_ss, by Asnar.w
Jacgso.s, December
P., 1834 -- - An Act to improve the navigation of the Wabash River."
18. Returned to the Senate, by ANDaF-W JACKSON, June 10, 1836--" An Act
to appoint a day for the annual meeting of" Congress."
I9. Returned to the Senate, by IonN TX'LEn, August 16, 1841 --" An Act to
incorporate the subscribers to the _'iscal Bank of the Umted States."
_0. Returned to the House of Representatives,
by John TY_.en, September
9, ]841 _"Au
Act to provide for the better collection, safb keeping, and dislmrsenmnt, of the public revenue, by means of a corporation, to be styled the ' Fiscal
Corporation of the United States.'"
21. Returned to the House of Representatives,
by John TI'LE_ June _9.
1842--" An Act to extend, for a limited period, the present laws for laying ano
collecting duties on imports;"
(containing a proviso about distribution of" prominds of lands.)
Returned to the House of Representatives,
by Joan Tr_za, August 91
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1t;42-- - An Act to provide revenue from imports, and to change and modify
the existing laws imposing duties on imports, and for other puffiness."
(Thin
5ill was atterwards
revived,
with alte_tions
and modifica'tions;
and,'thus
amended, finally pmmed,.and received the President's signature..)
By
"
"
"

George Washington,
............
James Madison, ..............
James Monroe, ..............
Amirew Jackson,
...........

"

Jot;[_ T_!er,

2
6
1
9

.............

.
Total,

.........

4
2_

Such is a plain history of the veto power.
As it respects the several states,
the executives it) some have the power, in others not. Those which possess the
negative power, such as is given to the President, are New York, New Hampshire, Massachusetts, Pennsylvania, Georgia, Louisiana, Mississippi, Missouri,
and blaine.
The other states do not have it at all, or the bill, when returned
by tire governor, may be repamed by a mere mqjor/_.
Of the ten Presidents, five have made use of the veto power and five have
not.
Number of acts approved, upwards of 6,000.
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1. The individual mates have a conmitutional right to pass naturalization
laws, provided they do not contravene the rule established
by the authority of
the Union. Co//dt v. Co//¢tt, '_ ])all. _94. But Bee United ,Slates v. V///atto, Ibld.
37O.
2. The 9.d section of the 3d article of the Constitution, giving original juris_
diction to the Supreme Court in cases affecting consuls, does not preclude the
legislature
from vesting a concurrent jurisdiction in inferior courts.
Untied
•.qtates v. Ravers, ])all. 297.
Every act of the legislature repugnant to the Constitution is, ipaofado, void ;
and it is the duty of the court so to declare it. Vanhorne's I.,essee v. Dorrance,
2 Dell. 304.
3. It is contrary to the letter and spirit of the Constitution to divest one citizen of his rigi]t, and vest it in another, without full compensation
; and it" the
legislature may do so, upon tidl indemnifcation,
it cannot of itself constitutionally determine upon the amount el the compensation.
/b/d.
4. The constitution of England is at the mercy of Parliament.
Every set
of Parliament is transcendent, and must be obeyed.
/b/d. 308.
5. In America, the ease is widely different.
Every state ofthe Uniol_ hu its
constitution, reduced to written exactitude.
A constitution is the form of goveroment delineated by the mighty hand of the people, in which certain first
principles of fimdamentat law are emahlished.
The Constitution is certain and
¢/xed ; it contains the permanent will of the people, and is the supreme law of
(he land; it is lmramount to the power of the legislalure, and can be revoked
or altered only by the power that made it. The life-giving principle and the
death-dealing
stroke must proceed from the same hand. The legislatures are
creatures of the Constitution ; they owe their existence
to the Constitution ;
they derive their powers from the Constitution.
It is their commission, and
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therefore all their acts must be conformable to it, or else they will be void.
The Constitution is the work or will of the people tbeinselves, in their original,
sovereign, and unlimited capacity.
Law is the work or will of the legitdature,
in their derivative and subordinate ea_acity.
The one is the work of the creator, and the other of the creature.
The Constitution fixes limits to the exercise of" the legislative authority, and prescribes the orbit in which it must move.
Whatever may be the ease in other countries, yet in this there can he no doubt
that every act of the legislature repugnant to the Constuution is absolutely void.
Ib/d.
6. The right of trial by _ury is a fimdamentai law, made sacred by the Constitution, and cannot be legtslated away.
]b/d. 300.
7. Whether the individual states have concurrent authority with the United
States to pass naturelization laws, quire _ United States v. ViUatto, `2 Bali. 370.
See an/e, No. 1.
8. Congress cannot hy law assign the judleial department any duties but
such as are of a judicia/character
; e. g., appoil3ting the Judges of the Circuit
Court to receive and determine upon claims of persons to be placed on the
pension list. Hmlburn's Ca_ '2 Daft. 409.
9. A tax on carriages is not a direct tax, within the meanin__ of the Constitution ;attd the act of Congress of 5th Jane, 1794, oh. `219, (2 l_ior. 414,) laying
a tax on carriages, was constitutional and valid. Hylton v. Un/ted State_, 3 BaIL
171.
10. A treaty, under the 6th article, sect. 2, of the Constitution, being the supreme law of the land, the treaty of peace, in 1783, operates as a repeal of all
state laws, previously created, inconsistent with its provisions.
Ware, ._dm'r. v.
H_llton, 3 Bali. 199.
11. The prohibition, in the Federal Constitution, of ex pelf ado laws, extends
to penal statt, tes only, and does not extend to cases affecting only the civil rights
of individtmls.
Ca/der et Ux. v. Btd/et Uz, 3 BaIL 386.
1'2. A resolution or law of the legislature of Connecth'ut, setting aside a decree of a court, and granting a new trial, to be had before the same court, is
not void, under the Constitution, as an ez post fade law. lb/d.
13. It is a self-evident
proposition that the several state legislatures retain
all the powers of legislation delegated to them h_ythe state constitutions, which
are not expressly taken away by the Constitutton of the United States.
Per
CBXSE, J. Ib/d.
14. A law that p,nishea a citizen for an innocent action, or, in other words,
for a,i act which, when done, was ill violation of no extsting law ; a law that
destroys or impeire the lawful private contracts of citizens ; a law that makes
a man judge in his own cause ; or a law that takes property fi-om A, and gives
it to B, is contrary to the great first principles of the social compact, and cannot be considered
as a rightful exercise of legislative authority.
The genius,
the nature, the spirit of our emte governments amount to a prohibition of such
acts of legislation, and the general principles of law and reaserJ forbid them,
Per C_sg,
J. lb/d.
1.5. The words and intent of the prohibition embrace, 1st, every law that
makes an action done betbre the framing of the law, and which was innocent
when done, criminal, and punishes such action ; _1, every law that at_grevates
a crime, or makes it greater than it was when committed; 3d, every law that
changes the punishment, and inflicts a greater punishment
then the law annexed to the crime when committed ; 4th, every law that alters the legal rules
of evidence, mtd receives less or different testimony than the law required at
the time of the commission
of the offence, in order to convict the offender.
Per Cnasg, J. Ibid.
16. If any act of Congrem, or of the legislature of a state, violates the constltutional provisions, it is unqttestionably void. If, on the other hand, the lagi_
Lttu,e of the U.ioa, or the legislature of any member of the Union, shall palm
a law within the general scope of their constitutional
power, the court cannot
pronounce it to he void, merely because it is, in their judglrtent, contrary to _.h._
principles of natural justice.
If the legislature pursue the authority delegateo
to them, their acts are valid ; if they trens_zre*m the" boundaries of tl_t authority,
their acts are invalid.
Per IZ_DE_ J. /b/d.
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17. An act of a state legislature, banishing the person and confiscating ti_
property of certain iudividuais
therein x'tamed as traltors, passed befbre the
establishment
of the Federal Constitution,
is not void. Cooper v. Telfair, 4
DulL ]4.
18. The words of the Constitution, declaring that "the judicial power shall
extend to all eases of admiralty and maritime jnri_liction,"
must be taken to
refbr to the adntiralty and maritime jurisdiction of England.
United States v.
.M'G/_ 4 Dall. 4_6, 4_.
1.9. The Co,stitution,
art. P, sect. P.,3, with regard to the appointment
and
co_tJmissiolting of officers by the President, seems to contemplate three distinct
operations--L
"['he uominatimJ:
thts is the sole act of" the Presideftt, and is
completely voluntary. P.. The appointment : this is also the act of the Presidenh
though it can only be performed by and with the advice and consent of" the
Senate.
3. The connni_.sion : to grant a commission
to u person appointed,
might perhaps he deemed a duty enjoined by the Constitution.
.Marbur_ v.
._/ad/son, I Craneh, 1,37, 155.
_0. The acts ofappointingto
office, and commissioning
the person appointed,
are distinct acts. Ibid. 156.
21. The Cottatitution coiJtemplates cases where the law may direct the President to commission
an officer appointed
by the courts, or by the heads of
department&
In such a ease, to i_ue a commission would be apparently a
duly distinct fi'om the appointment, the pertbrmance of which, perhaps, could
out he legally refiised.
/bid.
22. Where the officer is not removalde at the will of the executive, the appointment is not revoeahle,'and
cannot be attnulled;
it has conferred legal
rights which cannot be resumed.
Ibid. 1(_.
_"3. The question whether the legality of the act of the heads of departments
be examinable in a court oJ"justice, or not, must always depend on the nature
of that act.
/b/d. 165. Where the heads or"departments are the political or
confidential agents of the executive, merely to execute the will of the President,
or rather to act on cases in which the executive possesses a confidential or legal
discretion,
nothing can be more perfectly clear than that their acts are only
politically examinable.
But where, s specific diity is assigned by law, attd individual rights depend on the performa:_ee of that duty, it seems equally clear
that the individual who considers himself injured has a right to resort to the
laws of his _.ountry for a remedy.
/bid.
_4. Where the head of a department ac_s in a case in which executive discretion is to be exercised, in witich he is the mere organ of executive will, ally
application to a court to austral, in any respect, his conduct, would be rejected
without heaitalion.
But where he is directed by law to do a certain act affecting the ab_lute
rights oF individuals, in the perlbrmance
of which he is not
placed under the particular direction of the President, altd the performance of
which the President cannot lawfully lbrbid, and therefore is never presunted
to have forhidden,--as,
for example, to record a commission, or a patent for
land, which has received all the legal solemnities, or to give , copy of such
record,-in such cases, the courts of the country are no |urther excused ti'uvn
the duty of" giving judgment that right be done to an injured individual, titan
if the same services were performed by s person not at the head ors department.
lbld_ 171.
_. The authority given to the Supreme Court, by the set establishing the
_udicisl courts of the United Suttee, to issue writs of mand_zmtw to public officers,
ts not warranted by the Constitution.
/b/d. ]76.
An act of'Congress repugnant to the Constitution cannot become the law
of the land. Ib/d. 176, 177, 180.
'27..An act of Congress eannot invest the Supreme
Court with an authority
not warranted by the Constitution.
lb/d. 175, ]76.
_.
A contemporary exlmsition of the Constitution, practised and acquiesced
under for a period of years, fixes the construction, and the Court will not shake
• r control it. .Stuart v./_/rd,
1 Cranch, _!99.
_9. An act of'Congreem g_,ving to the United States a _referenee overall other
creditors, in all eases, is constitutional
and valid. United _tes
v. _
¢_./H
') Crancb, 3.58, 395.
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no suit has been instituted ; as,
States must be ill'St paid. /b/d.
the judgment, or determine the
United _ltr_J v. Peters, 5 Crencb,

32. In an action of ejectment between two citizens of the mate where the
lands lie, if the defendant set tip an outstanding title in a British subject, which
he contends is protected by treaty, and that therelbre the title is out of the plaintiff, and the highest state court decides against the title thus ae.t up, it is not a
case in wbich a writ or error lies to the Supreme Court of the Untied States.
Owing v. )t'orwood's Lessee, 5 Cranch, 344.
33. This is ltOt a ease arising under the treaty, and the words of the judiciary act must be restrained by these of the Constitution.
/b/d.
34. Whenever a right grows out o[; or is pl_atected by, a treaty, it is sanetioned against all the la_vs and judicial decisions of the states ; and whoever
may have this right, it is protected.
Bur if the person's title is not affected by
tile treaty, if he claims notlting under the treaty, his title cannot be protected
by the treaty. /b/d. 348.
35. Ira title be derived from a legislative act, wbieh the legislature might
constitutionally
pass, if the act be clothed with all the reqnisi_ tbrms of law, a
conrt sitting as a cotlrt of Jaw cannot sustain a suit by one individual against
another, tbunded on the allegation that the act is a nullity in consequence
of
the impure motives which in_ueneed certain members of the legislature which
passed the act.
Fletcher v. Peck, 6 Crmlch, 87, 131.
36. One legislatlire, so fkr as respects general legislation, is competent to
repeal any act which a former legislature was competent to pass ; and one legislatore cannot abridge the powers of a succeeding legislature.
But if an act be
done under a law, a succeeding
legislature cannot undo it. Ibld. 135.
37. When a law is, in its nature, a contract, and absolute rights.have vested
under that contract, a repeal of the law cannot divest ttmse rights.
Ibid.
38. It may well be donhted whether the nature of society and government
does not prescribe some limits to the legislative power : and it:any be prescribed,
where are they to be faired, irthe property of an individual, fairly and honestly
acquired, may be seized without compensatiun ? lbizL
39. The question whether a law be void for its repugnancy to the Constitution, is a question which ought seldom, if ever, to be decided in the affirmative
in a doubtthl case. The oplmsition between the Constitution and the law should
be such that the judge feels a ('lear and strong conviction of their incomlmtibility
with each other,
lbld. 128.
40. Where an estate has passed, under a legislative grant, into the hands of
a purchaser
for a valnahle considenttion,
without notice, the state is restrained,
either by general principles which are common to our free institutions, or by
the particular provisions of the Cons imtion of" the United States, fi'mu pas._
lag a law whereby the estate so purchased
can be impaired and invalidated.
Ibbl. 139.
41. The appellate
powers of the Supreme Court are given by the Constltntion ; but they are limited and refnlated
by the judiciary act and other acts or
Congress.
Durou_vseaa v. U,tlte_l _t,Ttes, 6 Crnnch, 307.
42. An act of the legislature, declaring that certain lands which shonhl be
purchased fbr the Italians should not thereafter be snhject to any tax, constitmed
a contract, which could not be rescinded by a subsequent
legislative act ; such
repealing act be.in= void under that clause of the Constitntion
of the United
States which pro_,ibits a state fi'om passin_z any law impairing the obligation of
contract& .New Jersey/v. W;l_on, 7 Cranch, 164.
4:}. In expoundin_
the Constitution of the United States, a construction ought
not lie'htlv to be admitted which wonld give to a declaration of war an effect in
tide t.ountry it does not possess el._ewber_, ami whi..h would fetter that exercise of
entire discretion respecting enemy's property, which may enable the government
to apply to the enemy the rule that he applies to us. Brown v. Untte_l $1¢rles,
8 Cran;-h, 110.
44. The power of making" rules concerning captures on land aL,l water
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which is superadded, in the Constitution, to that of declaring war, is not confined to eaptures which are extra-territorial,
but extends to rules respectint_
enemy's pr, perty fouud within the territory, and is au express grant to Congress
of the power of confiscating
enemy's property, tbund witiJin the territory at
the declaration of war, as at] independent
substantive
power, not included in
that of declaring war. Ibid.
45. The legislature may enact laws more effectually to enable all sects to
accomplish
the great objects of religion, by giving them corporate rights [br th,
mauagement o|' their property, atld the regulation of their temporal as well as
spiritual concerns.
Terra| el .Ill. v. Ta?/lor e/./Jl. 6 Craneh, 43.
46. Consistently with the Constitution of Virginia, the legislature could not
create or continue a religions establishment
which should have exclusive rights
aud prerogatives, or eo.mpel tire citizens to worship under a stipulated tbt m or
dt._eipline, or to lay taxes to those whose creed they do not eouscieutiously
believe.
But the fi'ee exercise of religion is not restrained by aiding, with eqnar
attention, the votaries of every sect to pertbrm their own religious duties, or b)
establishiug
thuds tbr the support of ministers, for public |'bar|ties, for tire
endowment
of' churches, or for the sepultul'e of"the dead. Nor did either
public or constitutional principles require the abolition of all religious corporations.
/b/d.
47. The public property acquired hy the Episcopal churches under the sanetious of the law did not, at the revolution, become the property o[" the state
The title was indefbasibly vested in tire churches, or their legal agents.
The
dissolntion of the form of.government
did not involve in it a dissolution of civil
rights, or an abolition of the common law.
lb/d.
48. A legislative grant and confirmation
vests an indefeasible,
irrevocable
title ; is not revocable in its own nature, or held only durante
bane plaeito.
Ibid.
49. In respect to public corporations, which exist only for public pnrposes,
ms countie_ towns, cities, &:e., the leg|sis|ore
may, une]er proper limitations,
have a right to change, modify', eularge, or restrain them ; securing, however,
the property for the uses of those for whom, and at whose expense, it was originally purchased.
Ibid.
.50. But the legislature cannot repeal statutes creating private corporations,
or confirl,ing
to them property already acquired under the fltith of" previous
laws, and by such repeal vest the property exclusively in the state, or dispose
of the same to such irurpeaes as they may please, without tbe consent or de|huh
of the corporstors.
Ib/d.
51. Congress cannot vest any portion of the judicial power of the United
States, except in courts ordained and established by itself. .Martin v. Hunters"
I._see, I Wheat. ?,04, 380.
5_. The 9.Sth sect. of tire judiciary act otr September 24, 1789, oh. t20, (_ Bier.
56,) is suplmrted by the letter and spirit of the Constitution.
Ibid.
The Cons|ill,ties
of the United States was ordained and estsblisbed,
not by
the United States in their sovereign capacities, but_ as the preamble declares,
by the people of the United States.
/b/d. 3'24.
._:1. ]t was competent for the people to invest tire national government with
nil the powers which they might deem proper and necessary., to extend or Ih,il
these powers nt their pleasure, anti to give to them a parasols|
and snpreme
authority.
/b/d.
.54. The people had n right to prohibit to the states the exercise of any powel-s
which were, in their judgment,
incompatible with the objects of the geueral
compact ; to make the powers of the state governments, in given e_ses, std_of
dinate to those of the nation ; or to reserve to them_elvea
those sovereign
authorities which they might not choose to delegate to either.
/bid.
,55. The Constitution was not, therefore, neeemarily carved out of exist|n+
state sovereignties,
nor a surrender of powers already existing in the state
governments.
/b/d.
5t;. On the other hand, the sovereign powers vested in the sta*e governments
their respective
constitutions,
remain unaltered and unimpaired, except so
as they rr<. granted to the government of the United 8tateL
/b/d.
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57 Tle government of the United States can claim no powers which am
not granted to it by the Constitution, either expressly or by henry
implication.
lb/d.
58. The Constitution, like every other grant, is m have a reasonable construction, according to the import of its terms ; the words are to be taken in
their natural and obvious sense, and not in a sense either unreasonably restrict-

:

eds_r• enlarged.
The power /b/d.
of naturalization is exclusively in Congress.
Uhiro_ v. Chirr_
2 Wheat. 359.
See an_e, No. 1.
60. The grant, in the Constitution, to the United States, of all cases of admiralty and maritime jurisdiction, does not extend to a cession of the waters in
w|acb those cases may rise, or or the general jurisdiction over them.
Un/h,d
States v. Bevonts, 3 Wheat. 336.
6L Congress may pass all laws which are necessary for giving the most complete effect to the exercise of the admiralty and maritime jurisdiction, granted
in the Constitution to the Uhited States; but the general lurisdiction, subject
to this grant, adheres to the territory, as a portion of sovereignty not yet
._n away, and the residuary powers of legislation still remain in the state.
6_ Congress has power to provide for the punishment of offences committed
by persons serving on board a ship of war of the United States, wherever that
ship may be ; but Congress has not exercised that power in the case of a ship
lying in the waters ofthe United States. lbld.
Since the adoption of the Constitution of the United States, a state has
authority to pass a tmnkrupt law, (provided such law does not impair the obligation of contracts,) provided there be no acts el" Congress in force to establish a
unifbrm system of bankruptcy conflicting with such law. ,Sturges v. C_olonin,
shield, 4 Wheat. 12"2. Contra, Golden v. Prince, 3 Wash. C. C. R. 313, 5 Hall's
Am. L Journ. 50'2. S. C. Accord, .4dams v. ,Stor_y,6 Hall's Am. L. Journ. 474.
64. The mere grant of a power to Congress does not imply a prohibition ca
the states to exercise the same power,
lbid_
_JS. Whenever the terms in which a power is granted to Congress require that
it should be exercised exclusively
by Co*;zress, the subject is as completely
taken f?om the state legislatures, as if they had been expressly forbidden to act
upon it. /b/d.
6_. To release the future acquisitions of a debtor from liability to a contract,
impairs its obligation,
lb/d. 195.
67. Statutes of limitation, and usury laws, unless retroactive in their effect, do
not impair the obligation of contracts, within the mraning of the Constitution.
Ibid.
68. The right ofthe states to pass bankrupt laws is not extingnished
by the
enactment era uniform bankrupt law throughout the Union by Congress ; it is
only suspended.
The repeal of that law cannot confer that power upon the
states, but it removes a disability to exercise, which was created by the act of
Congress.
Ibi_
69. The act of the legislature of the state of New York, of April 3d, 11811,
which not only liberated the person of the debtor, but discharged him from all
liability tbr any debt contracted previous to his discharge, on his surrendering
his property In the manner prescribed, so thr as it attempted to diseharse
the
contracl, is'a law impairing the obligation of contracts within the meaning of
the Gonsdtution of the United States, and is not a good plea in beF of an action
brought upon such contract.
Ibid.
70. A state bankrupt or an insolvent law, which not only liberates the person
of the debtor, but disehergas him from all liability for the debt, _ far as it attempts to discharge the contract, is repugnant to the Constitution of the United
States; and it makes no difference whether the law was passed kefere or after
the debt was contracted.
3f'.M//bm v. M'.N'e//, 4 Wheat. 209.
71. The act of Assembly of Maryland, of 1790, ineorporsting
the Bank of
Columbia, and giving to the corporation a summary ilreeess by execution, it.
the nature of an attachment, against its debtors, who have, by an exurem, et,-
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sent in writing, made the bonds, bills, or notes, by them drawn or endured
negotiable at the bank, is not repugnant to the Constitlltion of the United 8latin,
or of Maryland.
Bank of Columbia v. Okd_/, 4 Wheat. 316.
7'2. Congress has power to incorporate a bank. 3/'Utd/oat ¢..Marc/and, 4
Wheat. 316.
73. The government of the Union is a government of the people ; it emanates
front them ; its powers are granted by them, and are to be exercised directly on
them, and fbr their benefit.
Ib/d.
74. The government of the Union, though limited in its powem, is supreme
within its sphere of action ; and its laws, when made in pursuance of the Constltution, tbrm the supreme laws of the land. Ib/d.
75. The government, which has a right to doan act, mat has itoposed on itthe
diary of pertbrming that act, must, according to the dictates of renan, be allowed
to select the means.
Ib/d.
76. There is nothing in the Constitution of the United States, similar to the
Articles of Conlhderation, which excludes incidental or implied powers,
lb_
77. II"the end be legitimate, and withio the scope of the Constitution, all the
means which are appropriate, which are plainly adapted to that end, and which
are not prohibited,
may constitutionally
he employed to carry it into effect.
]bid.
78. The power ofemablishing
a corporation is not a distinct sovercign power
or end of government, but only the means of carrying into effect other powers
which are sovereign.
Whe_sever it becomes an appropriate means at" exercising any of the powers given by the Constitution to the government of the
Union, Jr'may be exercised by that government.
Ib/d.
79. If certain means to carry into effect any of the powers expressly given by
the Constitution to the government of the Union, be an appropriate )neasure, not
prohibited by the Constitution, the degree of its nece_ity is a question of legislative discretion, not of judicial cognizance.
Ib/d.
80. The act of'April 10, 1816, ch. 44. (3 Star. 1547,) to " incorporate the subscrihel's to the Bank of the United States," is a law made in pursuance of the
Constitution.
_/d.
81. rhe Bank of the United States has, constitutionally,
a right to establish
its hrdnchea, or offices of discount and deposit, within any state.
/b/d.
8'2. The state within which such branch may he established cannot constitutionally tax that branch,
lb/d.
83. The state governments
have no right to tax any of the constitutional
means employed by the government of the Union to execute its constitutional
powers.
/b/d.
84. The states have no power, by taxation otherwise, to retard, impede,
burden, or in any manner control, the operation of the constitutional
laws en
acted by Congress to carry into effect the powers vested in the national govern
meat.
Ibid.
85. This principle does not extend to a tax paid by the real property of" the
lJank oVthe United States, in common with the other real property in a partienlar state ; nor to e tax in,posed on the proprietary interest which the citizens at
that state nmy hold in this instittoion, in common with other property of the
same description throughout the state. /b/d.
86. The charter granted by the British crown to the trustees of Dartmouth
College, in New Hampshire, in the year 1769, is a contract within the meaning
of that clause of the Constitution of the United States, (art. 1, sect. 10,) which
declares that no state shall make any law impairing contracts ; and this charter
was not dissolved by the revolution.
Trustees of Dartmouth College v. Woadward, 4 Wheat. 518.
87. An act of the legislature
of New Hampshire, altering the charter in a
material respect, without the consent of the corporation, is an act impairing the
obligation of a contract, and is iInconstitutional and void. Ibid.
88. The act of Congr,.ss of Ma_h 3, 1819, ch. 76, § .35, referring to the law
uf nations for a definition nf the crime of piracy, is a cmmtitutional exercise of
:he p_wer of Congress to define that crime. Unite I States v. Sm//h, 5 Wheat. 153.
89. Congress has autl'ority to impose a direct tax on the District of Colutobia.
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iD pro|mrfion to the census directed to be taken by the Constitution.
LatJ'6cweugh v. Blake, 5 Wheat. 317.
90. The .l_o_er of Congress to levy and collect taxes, duties, imposts, and
excise, is coi_xtensive with the territory of the United States.
M
91. The power of Congre_
to exercise exclusive legislation, in all cema
whatsoever, within the District of Columbia, includes the power of taxing it.
/b/g
Congress has no power to exempt any state from ita due share of the
burden of taxes, but is not bound to extend • direct tax to the District and territories. /b/d.
9_. The present Constitution of the United States did not commence
its
operation until the first Wednesday in March, 1789; and the prevision that "no
state shall make any law impairing the obligation of contracts," does not extend
to e law enacted before that day, and operating upon rights of property vested
before that time.
Ow/ntis v. ,Speed e_.//L 5 Wheat. 420.
94. An act of a state legislature, which discharges a debtor frmn all liability
for debts contracted previous to llis disch,trga, on his surrendering his property
for the benefit of his creditors, is a law impairin_ the obligaticn of a contract,
within the meaning of the Constitution of the Umted States ; and it is immaterial that the stilt was brought in a state court of a state of which both parties
were citizens, where the contract was made, and the discharge obtained, and
where they cent|rued
to reside mttil the suit was brought. ['arme_' and .Mechanles' Bank of Pennsylvania v. Smith, 6 Wheat. 131.
95. The Supreme Court has, constitutionally, appellate jurisdiction, under the
9.Sth sect. of the judiciary act of September P.4, 1789, ch. 20, (5 Bier. 56,) from
the final judgmem or decree of the higi)est court of law or equity of a state
having jurisdiction
of the suit, where is drown in question the validity of a
treat.v, or statute of_ or an authority exercised under, the United States, and the
dec|sitar is against their validity ; or where is drawn in question the validity of
a statute o[; or an authority exercised under, any state, on the ground of their
being repngnant to the Constitution, treaties and laws of the United States, and
the decision is in favor of their validity ; or of the Constitution, or of a treaty
of, or of a statute of, or a commission
held under, the United States, and the
decision is against the title, right, privilege, or exemption, speciaUy set up. or
claimed by ,.ither party, under the Constitution, treaty, statute, or commitmton.
Cohens v. Virgi,ia, 6 Wheat. £_4.
96. It is no objection to the exercise of this appellate jurisdiction, that one
of the parties is a state, end the other a citizen of that state. /b/d.
97. The 9.d section of the 3(I article of the Constitution defines the extent of
the judicial power of the United States.
Jurisdiction is given to the coqrts of
the United States in two classes of case&
In the first, thesr jurisdiction depends
on the charader of the cause, whoever may he the parties.
This chtss comprehends "all cases in law aud equity arising under this Consthution, the laws of
the United States, and treaties made, or which shall be made, raider their authority." In the second class, the jurim'llction depends entirely on the character
of the parties.
In this class are comprehended "controversies
between two or
more states, between a state and citizens of enoth,.r state," and "between
a
state and tbreign states, citizens, or subjects."
If these he the parties, it is en.
tirely unimportant what may be the subject of the controversy ; be it what it
may, these parties have a constitutional
right to come into the courts of the
Union.
/b/d. 378.
98. A case in taw or equity consists of the rights of the one parly as well as
of the other, and is said to arise under the Constitution or a law of the United
States, whenever
its correct decision depends on the construction of either.
lb/g
99. The judicial power of every well-constituted
government must be co, xtens|re with the legislative, and must he capable of deciding every judicial
que_ation which grows nut of the Cottstittltlon and laws. /b/d.
]00. Where the words of the Constitution confer only appeUate jnrimliction
upon the Supreme Court, original jurisdiction
is most clearly not given ; but
tvnere the words admit of appellate jurisdiction, the power to take cogmzatu_
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of the suit ori_nally does not necessarily negative the power to decide _mponit
on an appeal, It"it may originate in a different court, lb/d. 397.
101. In every case to which the judicial power extends, and in which original jurisdiction is not expressly given, that power shell be exercised in the
appellate, and only in the appellate, form.
The original jurisdiction
of the
Supreme Court cannot be enlarged, but its appellate jurisdiction may be exercised in every case, cognizable under the 3d article of the Constitution, in the
federal courts, in which original jurisdiction cannot be exereised,
lb/d.
10'2. Where a state obtains a judgment
ugainst an individual, atJd the court
rendering such judgment overrules a detence set up under the Constitution or
laws of the United States, the transfer of the record into the Supreme Court,
for the sole purpose of inquiring whether the judgment violates the Cmtstitution
or laws of the United States, cannot be denominated
a soil commenced
or
prosecuted against the state whose judgment is so far reexamined, within the
11th amendment of the Constitution o["the United States.
/b/d.
10O. The act of Kentucky, of February 27, 1797, concerning
occupying
claimants of land, whilst it was in force, was repugnant to the Constitution of
the United States.
It was, however, repealed by a subsequent act of January
31, 1815. This last act is also repugnant to the Constitution of the United
States, being in violation of the compact between the states of Virginia and
Kentucky, contained in the act of the legislature
of Virginia, December
18,
1789, and incorporated into the Constitution of Kentucky.
Green et .///. v. B/dd/e, 8 Wheat. 1.
104. The objection to a law, on the ground of its impairing the obligation
of a contract, can never depend on the extent of the change which the law may
make in it; any devhtion t?om its terms, by postponing or accelerating the period of perfbrmanee which it preseribes, imposing conditions not expressed in
the contract, or dispensing with the pertbrmance
of those which are, however
minute.
. . or apparemly immaterial in their effe_:t upon the contract of"the lmrties,
lmpews its obligation.
/b/d.
105. The compact between the states of Kenhtdoj and Firg_n/a of 1789--1790,
is valid and binding upon the parties, and has, within the meaning of the Constitution of the United States, received the assent of Congress, by act of February 4, 1791, eh. 78, (5 Bior. 191.) /b/d.
106. This compact is not invalid on the ground of its containing limitations,
or a surrender of sovereign rights.
]b/d.
107. A compact between two states is a contract within that clause of the
Constitution which prohibits states fi'om passing any laws impairing the obligation of contracts.
!b/d.
108. The several acts of the legislature of the state of N,_w York, granting
and securing to Robert R. Livingston and Robert Fulton the exclusive right
of navigating the waters within the jurisdiction of that state, with boats moved by
fire or steam, for the periods therein specified, are in collision with a eonstitu.
tionai act of Congress, and so far repugnant to the Constitution of the United
States, and void. CdAbo_ v. Ogden, 9 Wheat. 1, _}9, 210.
109. The i?amera of the Constitution must he understood to bane employed
words in their natural sense, and to have intended what they have said : and
in construing the extent of the powers which it creates, there is no other rule
than to consider the language of the instrument which confers them, in connec
lion with the purposes for which they were conferred.
/b/d. 188, 189.
110. In the clause of the Constitution of the United States, which declares
that "Congress
shall have power to regulate mmmeree with foreign nations, and
among the several statem, mid with the Indian trihes, j' the word - commerce r
,_omprehends "navigation ;" and a power to regulate navigation is as expressl 3
granted as if that term had been added to the word "commerce."
Ib/d. 189
i.q0.
111 It is a rule of construction
that exceptions
from a power mark its cxt_nt.
[b/d. 191.
112. The power to reglda.e commerce extends to every specie,, of commercial mtereoume between the United States and foreign nations, and among the
sev,_ral states,
lb/d. 193.
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113. It does not comprehend
that commerce which is completely internal
which is carried on between man and man in a state, or between different
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s_fthe
same state, and which does not extend to or affect other stamL
114. But it does not stop at the jurisdictioval
lines of the several states; it
must be exercised wherever the subject exists, and must be exercised within
the territorial jurisdiction of the several states.
/bkL 195, 196.
115. This power to regulate commerce is the power to prescribe the rule
by which commerce is to be governed.
Ib/d.
116. Like all other powers vesled in Congress, it is complete in itself, may
be exercised to its utmost extent, and has no other limitations than such as are
prescribed in the Constitution.
Ib/d.
117. The authority of Congress to lay and collect taxes does not interfere
with the power of the states to tax for the support of their own governmente;
nor is the exercise of that power by the states an exercise of any portion of the
power that is granted to the United States.
/b/d. 199.
1iS. But when a state proceeds to regulate commerce with foreign nations,
or among the several states, it is exercising the very power that is granted to
Congress.
119. The power of layintg duties on imports or exports is considered, in the
Constitutlou, as a branch of the taxing power, and not of the power to regulate
commerce.
/b/d. 201.
120. The inspection laws, quarantine laws, health laws of every description,
laws for regulating
the internal commerce of a state, and those which respect
turnpike roads, ferries, &.c., are not in the exercise of a power to regulate commerce, within the language of the Coltstitution.
/b/d. '2_
1_1. Although Congress cannot enable a state to legislate, it may adopt the
provisions of a state on any subject.
Ibid. 207.
1_. It seems that the power to reguiste
implies, in its nature, fidl power
over the thing to be regulated, and excludes necessarily the action of all others
that would perform the some operation on the same thing.
/bbl. f209.
123. When the legislature attaches certain privileges and exemptions to the
exercise of a fight over which its control is absolute, the law must imply the
power to exercise the right ; and therefore the act on the subject of the coasting trade implies an authority to licensed vessels to carry on that trade. /b/d.
124. The license, under that law, is a legislative authority to the licensed
vessel to be employed in the coasting trade, and is [top intended merely to confer the national character : that character is conferred by the enrolment, not by
the license.
Ibid. '214.
125. Tim power to regulate commerce extends as well to vessels employed
in carrying passengers as to those employed in transporting property.
/b/d.
215.
1'._ It extends equally to vessels propelled by steam, or fire, as to those
navigated by the instrumentality
of wind and sails, lb/d. 219.
127. The clause in the act ot" itlcorporstion of the Bank of the United States
which authorizes the |rank to sue in she I_deral courts, is warranted by the 3d
article of the Constitution of the United States, which declares "that the judicial power shall extend to all cases in law and equity arising under the Constitution, the laws of the United States, or treaties made, or which shall be
made, under their authority."
Osborn et .P-_Lv. Bank of the United _tates, 9
Wheat. 733.
1_8. The executive department may constitutionsllyexeeute
every law which
the legislature may constitutionally make, am! the judicial department
[nay receive from the legislature the power of construing every such law. /b/d.
129. The 3(I article of the Constitution of the United States enables the judicial department
to receive jurisdiction
to the full extent of the Cousthution,
laws, and treaties of the United States, when any question respecting them
shall atmume such a form that the judieisl power is capable of acting on it.
That power is capable of acting only when the subject is submitted to it by a
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130. In flume _
in which original jurisdiction is given to the Suprcme
Court, the judicial power of the Umted States cannot be exercised in its aplmllate form. |n avery ether case, the power is to he exercised in its original
or appellate form, or both, as the wisdom of Congress may direct,
lb/d.
131. With the exception of these cases in which origitml jurisdiction is given
to Ihe Supreme Court, there is nlone m which the judicial power extends |?ore
which the original jurisdiction of the intbrior courts is excluded by the ConIgitu tion.
/b/d.

,

139, The Conmitufion establishes the Supreme Court, and defines its jurisdiction.
It enumerates cases in which jurisdiction is original and exclusive,
and then defines that which is appellate, but does not iusinuate that, in any
such case, the power cannot he exercised in its original forms by courts of
original jurisdiction.
133. The postmaster-general
cannot sue in the federal courts under thai"
part"of the C_mstitution which gives jurisdiction to tbose courts in consequence
of the character of the party, hurls he authorized to sue by the judiciary act:
he comes into the courts of the United States under the authority of an act of
Congress, the constitutionality of which rests upon the admission that his suit
is a case arising under the law of the United States.
lb/d.
134. The clause in the patent law autlnorizing suits in the Circuit Courts
stands on the principle that they are cases arisiug under a law of the United
States.
lb/d.
135. Jurisdiction is neither given nor ousted by the relative situation of the
parties concerned in interest, but by the relative situation of the parties named
on the record ; consequently the llth amendment
to the Constitution, which
restrains the jurt_Jiction of the tbderal courts oven"suits against states, is limited
to those suits in which a state is a party on the record. /b/d. Bank of the
United _tates v. Planters' Bank of Geo_i_
lbid_ 904, S. P.
1.36 The Circuit Courts of the Umted States have jurisdiction of a bill in
equity, filed by the Bank of the Unit_._dStales for the purpose of protecting the
bank in the exercise of its ti*anchiecs, which are threatened with invasion and
destruction under an unconstitutional
state law ; and, as the state itself cannot
be m_lde a defendant, it may be maintained at,sinai the officers and agents of
the state who are appoimed" to execute such law.
lb/d.
137. Tim act efFebruary
28, 1795, oh. '277, (_ Bior. 479,) to provide for
calling out the militia, to execute the laws of the Union, to suppress insurrec_tions, and repel invasions, is within the constitutional
authority or Congress.
Jlartin v..Mutt, 12 Wheat. 19.
138. The power granted to Congress, by the Constitution, "to establish uniform laws on the subject of bankruptcy throughout the United States," does
not exclude the right of the states to legislate ou the same subject, except when
the power is actually exercised bv Con_Te_s, and the state laws conflict with
thoec of Congress.
Ogden v. Sam_-s,
12 Wheat. 213.
139. A state bankrupt or insolvent law, which discharges both the person of
the debtor and his f0tnre acquisitions of property, is not "a law impairing the
obligat!o.n of contracts" so far as respects debts contracted subsequent to such
taw.
iota.
140. But a certificate of discharge under such law cannot be pleaded in bar
of an action broltght by a citizen or anetber state in tl,e courts of the United
Slates, or of any other state ttmn that where the di_harge was obtained. /b/d.
141. The states have a right lO rug, late or abolish imprisonment
for debt,
as a part of the remedy for enforcing the performance of contracts.
.Mason v.
Ha//¢, 1_ Wheat 370. '
149. An set of a state legislature, requiring all importers of foreign goods by
the bale or package, _f_.c.,and other penmns selling the same by wholesale, bale
or package, &c., to take out a license, fur which they shall pay fi_y dollars, and
m case of neglect or refusal to teke out such license, subject them to certain forfeitores and penalties, is repueo_mnt to that provision of the Constitution of the

APPENDIX.

--

Digest

of Decisions

in tke U. 8. Courts.

637

Unit6d States which declares that "no state shall, without the consent of Congrass, lay any imlmet, or duty on imports and exports, excepting what n,.y be
absolutely neee_ary tbr executing
it_ own inspection laws;" attd also to that
which declares that Congress sliull have power to regulate commerce with tbreign uatious, atnong the several states, and with the Indian tribes. Brown et ._L
v. _atc of .Mary/and, 1_ Wl,eat. 419.
1HI. 1t is exn'emely doubtlul _vhether the legislature can constitutionally
impose upon a judge of tile Supreme Court of the United Stales the authority
or dllty to hobJ a District Court.
There is a great (iifferettee hetween giving
ltew jurisdiction
to e soul1 of which such judge is a member, slid apl_)intit,g
him pro hoe v/c.e to a new office.
Nor is there any sound distinction hetween an
aplmitttment to attew
office, and an appointnaent
to perfbrm tide duties of
another office, while it remains a selmrate and distinct office.
E_ parle United
States, ! Gallis. 338.
144. The act of New Hampshire of June 19, 1805, which allows to tenants
the value of improvements,
&e., or recoveries
against them, if it applies to
past improvements,
is so lhr unconstitutional
and void.
Society for the Props
gallon, _c. v. Wheeler et Jtl. 2 Gallis. 105.
145. '['be expressions
"admiralty and maritime jurisdiction," in the Constitution of the United Slates, give jurisdiction of all tidings done upon end relatilJ$
to the sea, or, in other words, all transactions and proceedings relative to corn
meres and navigation, and to damages or injuries upon the sea. De Core/o v
Bolt et ,ql. 2 Gallis. 308, 468.
14G. 'ride delegation of cognizance "of all civil causes of admiralty and
rear,lime jurisdietio_J" to the courts of the United States, comprehends
all maritime eontraets, torts, and injuries.
The latter branch is necessarily
bounded
by locality; the tbrmer extends over all contracts, wheresoever
they may be
made or executed, or whatsoever may be the Ibrm of the stipuhttions,
which
relate to the t,avigalion, business, or commeroe of the sea. /bid. 474, 475.
147. Ttle 9th section of the 1st article of the Constitution
of the United
States, which restrained Congress from tbrbidding tbe migration or importation
of slaves prior to the year 1808, did not apply to stJlte legislatures, who might at
atsy time prohihit the introdd,etion of such persons.
Butler v. Hoppen, 1 Wash.
C. C. 1L 499.
148. The 2(! section of the 4th article of the Constitution of the United States
does not extend to a slave voluntarily carried by his master into anotimr state,
and there left under the protection of a law declaring him free, but to slaves
escaping from one stale into another.
/b/d.
149. The powers bestowed by the Constitution upon the government of the
United States were ilntited in their extent, attd were not intended, nor can they
be construed with other powers before vested in the state governments, which
of course were reserved to those governments, irnpliedly, as well as by an express provision of the Constitution.
Golden v. Pr/nee, 3 Wash. C.C.R.
313.
5 Hall's Am. L. Jnurn. 50"2 S. C.
150. The state governments
therefore retained the right to make such laws
as they might think proper within tile ordinary fimctions of legislatiotl, if not
illeolmistent with the powers vested exclusively in the government of the United
States, nnd not forbidden by some article of the Constitution of the United
States or of the state ; and suctl laws were obligatory upon all the citizens of
that state, as well as others who might claim rights or redress for injuries uuder
lho_ laws, or in the eourta of that state,
lb/d.
151. The establishment of federal courts, and the jurisdiction granted to them
in certain specified cases, could not, consistently with the spirit and provisions
of the C,mstitutio_l, impair any of the obligations thus imposed by the laws of
the state, by setting up in tho_ courts a rule of decision at variance with that
which was binding upon the citizetm, and which they were bound to obey.
/b/d.
152. Thus the laws of a state affecting contracts, regulating the disposition
and transmission of property, real or personal, and a variety of others, which in
themselves are free from all constitutional
objections, are equally valid and
obligatory within the state, since the adoption of the Constitution of the United
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States, as they were before.
They provide rules of civil conduct for every inatvidoal who is subject m their power,
lb/d.
153. With respect to rules of practice for transacting the business of the
a different principle prevails.
These rules form the law of the court;
mgl it is, in relation to the federal courts, a law arising under the Cottstitution
of the United States, consequently not subject to slate regulations.
It is in rel'_
erence to thiaprinciple
that the 17th section .of the judicial acf authorizes the
.courts of the United States to make all ,eceseary rules for the orderly conduetmg of bueinem i_zthe said courts, provided the same are not repugnant to the
laws of the United States ; and under this power the different Circuit Courts, at
their first session, adopted the state practice as it then existed, which contismes
to this day in all the states, except so far as the courts have thought proper, li'onl
time to time, to alter or amend it. lb/d.
154. A law may be uncoustitutional,
and of courae void, in relation to particular e_ases, and yet valid, to sU intents and purposes, in its application to
other eases within the scope of tts provisions, but varying from the former in
particular circumstances.
Thus a law prospective in its operation, under which
a contract afterwards made may be avoided in a way different from that provided by the parties, would b_ clearly constitutional ; because the stipulations of
the parties, which are inconsistent
with such a law, never had a legal existence,
and of course could not be impaired by the law. But if the law act retrospectively as to other contracts, so as to impair their obligation, the law is invalid, or,
in milder terms, aflbrds no rule of decision in these latter cases.
/b/d.
155. A law of a state, which declares that n debtor, by delivering up his
estate for the benefit of his creditors, shall be forever discharged from the payment of his debts, due or contracted before the pamage of the law, whether
the creditor do any act or not in aid of the law, cannot be set up to bar the
ht of such creditor to recover his debt either in a federal or state court; such
w impairs the obligation of the contract.
/b/d.
156. A law which authorizes the discharge of n contract by a smaller sum,
or at a different time, or in a different manner, than the parties have stipulated,
impairs its obligation, by substituting, for the contract of the parties, one which
ha_Ynever entered into, and to the performance &which, of course, they never
consented.
Ib/d.
157. A state law, directing that the court before whom an insolvent debtor
is discharged,
shall make an order, that whenever a majority of the creditors
shall consent, the debtor shall be released, and his future acquisitions e:_empted
from all liability for sevenyears,
is unconstitutional
and void. Un/ged Sta/zs v.
_,
C. C. U. S. P. Oct. 1821. M. S.
158. There is nothing in the Constitution of the United States which forbids
Congress to pass laws violating the obligation of contracts, though such power is denied to the states individually.
Eeans v. _
1 Petere's C. C. IL 329.
159. If the local ordinances era city are in collision with an act of Congress,
the former must give way.
The laws of Congress, made in plmmance of the
Constitution of the United States, are the supreme laws of the land, any thing
in the constitution or laws of the particular state notwithstanding.
United
,Stales v. Hart, I Petere's C. C. R. 390.
160. An act of Congress, laving an embargo for an indefinite period of time,
is constitutional
and valid.
United ,S/ages v. The /V/U/am, 2 Hall's Am. L.
Jmirn. 25.5.
161. There is nothing in the Constitution of the United _tates which forbids
the legislature of a state to exercise judicial functions.
Sa/Zedee v. Mathrnmm,
Petere's Reports, vol. ii. 413.
16P. There is no part of" the Constitution of the United States, which applies
to a state law, which divested rights vested by law in an individual, provided
its effect be not to impair the obligation of the contraet.
/b/d. 413.
163. A tax imposed by a law of any state of the United States or under the
authority of such a law, on stock issued for loans made the United States,
is unconstitutional,
tVe_nt ef _ v. The L3_/. Cbuae//of
CYuzdesknt,/b/d. 449.
164. It is not the want of original power in an independent sovereign state
to prohibit loans to a foreign government, which restrmns the state legislature
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from direct opposition to those made by the United States.
The restraint is
impend by our Coustitution.
The American people have conferred the power
of t_orrowing money on the government;
and, by making that government supreme, have shielded its act!on, in the exercise of that power, from the action of
the local 8overnment&
The grant or the power, ano the Oeclaretion o! sumacy, are a declaration that no such restraining or controlling power shall
exercised.
/b/d. 468.
165. The provision in the 5th amendment to the Constitution of the United
States, declaring that private property shall not be taken for public use without
just compensation, ie intended solely as a limitation on the exercise of power
by the government ot the United States, and is not applicable to the legislatiol,
of the atates.
Barren v. T_ _
and C_ Coune//of
Baa/mo_
7 Petere
8mm. Ct. U.

