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JUDICIAL EVIDENCE.

BOOK V.—OF CIRCUMSTANTIAL EVIDENCE.

CHAPTER L

CIRCUMSTANTIAL EVIDENCE, WHAT — HOW
DISTINGUISHED FROM DIRECT EVIDENCE,

THrs book has for its subject, Circumstantial
Evidence.

In relation to this, as to all other objects
within the compass of this work, its business
and aim is to bring to view the course which,
it is supposed, ought to be taken by the legis-
lator and the judge.

By the legislator, the result will be, that,
under this head, in the way of regulation,
very little ought to be done: done, viz. in
such sort as to coerce, 1n the way of obliga-
tion (positive or negative,) the wiil and con-
duct of the iudge.

‘What remains is, by apposite instructions,
to hold up to view such considerations as pro-
mise to be of use, in the character of lights,
to the understanding of the judge.

To the exercise of this function, power
(political power) not be‘ng necessary, —it is
capable, indeed, of being exercised by the le-
gislator, but so 1s it of being exercised by any-
body else. Addressed more immediately to
the legislator, as the fountain of all authority,
the judge is the person in whose conduct, if
the instructions here endeavoured to be given
are destined to have any influence, their in-
fluence will be more directly discernible. In-
structions fo the legislator, they are, at the |
same time, instructions as from the legislator
to the judge.

Under the denomination either of circum-
stantial or of direct, everything to which the |
denomination of evidence is applicable stands !
included.

When all the evidence is of that sort which
ig termed direct, no part of it of the nature of |
circumstantial, the case is such as affords not |
room for any special inference —for any other
inferenee than that general one, by which,
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this or that fact is asserted, the existence of
that fact is inferred, and credited.

When evidence of the circumstantial kind
presents itself, and either no evidence at all
of the direct kind, or none that is of itself
sufficient without the aid of the circumstan-
tial evidence; in every such case, inference —
special inference —is necessary. Of some one
fact at least (call it for this purpose the prin-
cipal fact) the existence, with or without the
aid of direct evidence applying immediately
to that same principal fact, is inferred; viz.
from the existence, as established by direct
evidence, of some other fact; or more com-
monly from some cluster of other facts: call
them, for this purpose, evidentiary facts.

In every case, therefore, of circumstantial
evidence, there are always at least two facts
to be considered: — 1. the factum probandum,
or say, the principal fact — the fact the ex-
istence of which is supposed or proposed to
be proved—the fact evidenced to—the faet
which is the subject of proof’;-—2. The fuctum
probans—the evidentiary fact —the fact from
the existence of which that of the jacrum
probandum is inferred.

The principal fact is in its nature suscep-
tible of two main distinctions: it may be —
it cannot bat be — either of a physical or of a
psycholagical nature. If it be a simple one,
it cannot be of buth natures at omce: if it
include both, it must be distinguished by the
name of a complex or compound fact; for in
practice, its propertics will in this case be
found to be different from what they are in
the other.

This same distinction is alike applieable, in
every instance, to the evidentiary fact; and
the occasions for applying it to that latter ob-
ject will occur as frequently as the occasions
for applying it to the other.

The same fact which, with relation to one
fact, bears the relation of a principal faet,
will, with relation to another (or even the
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2 RATIONALE OF JUDICIAL EVIDENCE.

same) bear the relation of an evidentiary
fact.

In this way, a chain of facts, of any length.
may be easily conceived, and chaius of diffe-
rent lengths will he frequently exemplified.
each such link being, at the same time, with
reference to a preceding hiuk, a principal faet,
and with refereuce to a succeeding oue, an
evidentiary fact.*

Ina chain of this sort, it becomes necessary
to distingwsl the several precedential or in-
troductory fucts (prineipal and evidentiary)
from the ultimate priveipal fact. The ulti-
mate principal fact occupies that station only.
it is the very fact sought: it is not viewed
for the purpose of mducing a persua-ion of
the existence or non-existence of any other
fact.

I all criminal cases, this fact is a complex
fact; and in such case cowples, as to welude
in its composition divers psychological tacts,
together with at least one fact of the physical
kind, atfirmative or negative,

In the ease of direct evidence, the distine-
tion between the piineipal fact and the evi-
dentiary fact is alike applicable, and the union
of the two alike indispensable, as in the case
of circumstantial evidence. But in the case
of direct evidence, the evidentiary fact is
throughout of an uniform deseription. It con-
sists in the existence of a person appearing
in the character of a deposing witness, and,
in the way of dizeourse, asserting the exist-
ence of the principal fact in question, on the
ground of its having, in some way or other,
come within the cogmzance of Lis perceptive
faculties.}

If, in order to make up a complete collec-
tion of the facts, the proof of which is neces-
sary to afford a ground for the decision in
question, there is no need of formi g any con-
clusion — of drawing any inference —of de-
ducing the persuasion of the existence of any
one fact from the existence of any other fact
—in a word, from any other source than the
direct as-ertion of a deposing witness, speak-
ing in the character of a peraipient witness; —

* Just g0 is it in the case of a chamn of causa-
lity, a chain of causesand effects. Indeed, every
cham of caunsality is a chain of evidence. Every
effect is evidentiary of its causes: every cause,
is evidence.—is evidentiary —of its effects.

+ This is alike true in the case of heatsay evi-
dence (of which hereafter) as in that of the evi-
dence of animmediate witness ; only that, in the
case of hearsay evidence, the fact, the existence
of which is asserted by the so deposing witness,
is——not the fact sought, not the ultimate prin-
cipal fact—but only a fact supposed to be con-
nected with 1t 3 the fact of his having heard, or
otherwise perceived, a fact evidentiary with re-
lation to it ; viz. a stutement given by some other
‘person in relation to such principal fact, Here
are two or more articles of evidence combined
together ; the one judicially exhibited, the other
extrajudicially : but both of them belong alike
to the head of direct evidence.

[Book V.

in that case, the proof cousists wholly of di.
rect evidence; and nothing that comes under
the notion of circumstaniial evidence forms
any part of 1t

But sa.long as the body of proof, to wake
it complete, stands in need of any inference
(though 1t be but a single inference, and that
ever so close and necessary a one,) in so far
an article of circumstantial evidence forms a
neces-ary part of it.

In a case regarded as criminal, the body
of enidence (unless it consist of confessorial
evidenee) cannot, if complete, be composed
solely of direct evidence: how satisfactory
soever, it cannot buat include a mixture of
citcwnstantial evidence.  For, to constitute
a crinunal act, vne or more facts of the psy-
chological kind are iudispensably requisite :
in most instances, the sentument of conscious-
ness, with relation to the existence of divers
exterior facts; in all cases, intentionality, viz.
the intention of bringing ahout the obnoxious
event, or at least of doing the physical act
by wiich ir is produced or endeavoured to
be procaced.t

To complete the body of evidence neces-
sary to the proof of a criminal act, proof of
psychological facts (one or more) is indis-
pensable : but uuless by the individual him-
self whose mind is the scene of them, no fact
of the psveholo.ical kind can be proved by
any direct testimonial evidence. Why? —
Because, unless stated by the individual him-
self in whose mind the fact is considered as
baving plaece, the existence of any such psy-
chological fact can only be matter of infe.
rence. What passes or has passed in my own
mind, 1 know by my own internal conscious-
ness, and without any inference: concerning
what passes or has passed in the mind of
Titius, T cannot know but by one or other
of two means, viz. either from what he him-
self declares (so far as I credit what he says,)
or from the cbservations T have had the op-
portunity of making on the subject of his
exterior deportment.

In regard to a complex act of this class
(the class of criminal offences,) direct testi-
mony, therefore, vonsisting of extraneous tes-
timony alone, cannot but be incompetent; or,
at any rate, if a hody of extraneous evidence
be in itself complete, and (in its effects on
the mind of the judge) satisfactory and per-
suasive, it will be so in part only, in the
character of direct evidence ; as to the other
part (viz. in so far as any facts of the psy-
chological class are proved by it,) in the cha-
racter of circumstantial evidence.

In regard to the existence of facts consi-

¥ If the forbidden act be of the negative cast,
it comes to the same thing; only —instead of
the eristence of the intention in question —the
psychological fact 1 question, the psychological

fact necessary to the composition of the crime,
consists in the non-existence of it.

[
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dered in the character of principal facts, it is
no uncommon case for the persuasion to be
indicated, and to find ¢redence, and that with
reuson, on the ground of circumstantial evi-
dence slone, without the aid of any direct
evidence. But it is seldom indeed that the
body of evidence adduced in proof of any
such prineipal fact, would, upon examination,
he found to consist purely of direct evidence,
unaccompanied by any adinixture of circum-
stantial evidence.

This is so true, that, of a body of evidenee
(say the testimonial evidence of an individual
deposing in the character of one who was at
the time in question a percipient witness of
the matter of fact in question) — of a body
of evidence, delivered in the character of a
body of direct evidence, —itis very rare that,
upon examination, the whole would be found
to consist of dueer, without any admixture
of circunstantial, evidence.  Simple percep-
tion is the operation of sense; inference is
the operation of the judgment. But, by the
most constantly in exerase of all the senses,
viz. sight, it is seldom that any belief of any
matter of fact is produced, butthat the judg-
ment has been more or less at work in the
production of it.*

The evidence afforded by any given mass
of testimony is either direct or crreumstan-
tial, according to the relation it bears to the
fact to which it is considered as applying.
It is direct, in respect of any and every fuct
expressly parrated by it; and, in particular,
every tuct of which the wituess represents
himself as having been a percipient witness,
1t is cireumstantial, in respect of any and
every fact not thus expressly narrated by it;
in partieular, every fact of which the witness
does not represent himselt as having been a
percipient witness, and the existence of which,
therefore, is matter ot inference, being loft
to be concluded from its supposed eonnexien
with the tacts spoken {v by the testimony in
its chatacter of direct evidence.

The testimony of a witness operates as
circwipstantial evidence, not only in repard
to all tacts which, not baving been actually
perceived by bhim, are by him inferred from
L facts which he has perceived,— bis restimony
(or at least the fact of his giving utterance
to such testimony) may operate further in
the character of circumstantial evidence, in
regard to facts which have ueither been per-
ceived nor inferred by kum, but which are
inferred by the judge, from the fact of his
having uttered the testimony. In this case,
the evidentiary fact is not the testiuony it-
self, but the delivery of it by the witness,

_ In the character of direct evidence, the
truth of any decision grounded on the testi-
mony, will depend altogether upon the truth
~—-the logical truth, the verity —of the tes-

* See Berkeley's Essay towards a new Theory
of Vision,

CIRCUMSTANTIAL -DISTINGUISHED FROM DIRECT.
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timony. If the facts are (whether knowingly
or not knowingly) misrepresented by it, the
decision will, inso far as the question of fact
1s concerned, be erronecus. In the character
of circumstantial evidence, the truth of the
decision will not depend upon the truth of
the testimony: it will depend upon the truth,

i the justness, of the interence grounded onit;

ou the stiength, the real strength of the con-
nexion hetween the fuct assumed (viz. the
fact of the atterance of a mass of testimony,
assertive of the fuct purporting te he asserted
by it,) and the fact inferred from that same
If the inference grounded on
the testimony be a just inference, the deci-
sion grounded on that inference way be ajust
deciston, although the testimony which it has
thas taken for 1its giound be false. A man
~uspeeted of a murder is interrogated on the
sthject of it by a judge : if, being guilty, he
comfesses the tact (including the several cir-
cumstances necessary to fix it upon himself
a~ the author of it, and in the character of a
crime,) there is no demand for inference —
the testimony amounts to a full confession,
and operates purely in the character of direct
evidence : — if, being guilty, he does not gon-
fess the fact (he being at the same time
pressed with the strings of questions which
a man, acting onthe occasion with an ordinary
degree of zeal, probiy, and intelligence, in
the character of a judge. will not fail to ply
bim with,) the testimony thus extracted will
ahnost a'ways, or rather necessarily (in so far
as Le quits the intrenchwents of non-respon-
sion, or its equivalent, cvasive responsion)
contain a mixture of truth and falsehood.
Now it is, that the testimony — not being,
in respect of such part of it as is true, full
cnough to operate of 1tself with a conclusive
foree wn the character of direct evidence —is
consulted (as it were,) and made to operate

i further, in the character of eircums~tantial

evidence; in which character it may be full
enough to operate. and even conclusively;
atfording full satisfaction — generating a tull
persuasion, —although, in the character of

i direct vvidence, it was deficient.

But on this occasion, such parts of the
testimony as are false, may (in so far as they
are understood to be false) contribute in sup-
port of the conclusion, just as much as the
facts that are true. For, not only when the
whole narrative is viewed together, in a ge-
neral point of view, falsehood is, to the ap-
prehension of every rational mind, a strong
indication and symptom of delinguency — of
whatever modification of dehinguency the de-
fendant on the occasion in question happens
to be suspected of, — but, in respect of the
details of the transaction, this or that par-
ticular fulsehood (an assertion representing
this or that fact as existing at the time and
place in question, which did not exist at that
time and place, or representing as not existing
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at the time and place in question a fact which,
at that time and place, did exist) will afford
an inference (and that frequently a conelusive
and perfectly satistactory one) establishing
this or that particular truth — the existence
of this or that fact which then and there did
exist, or the non-existence of this or that
fact which then and there did not exist.

From the foregoing elucidations, the de-
finition of an article of citcumstantial, as dis-
tinguish. d from an article of direct evidence,
may be deduced as follows; viz, —

The prineipal fact being given, and being
the same in both cases; the evidentiary faet,
eonstituting the article of evidence — if it be
of the nature of direct evidence (having for
its sonrce a person, to wit, a single person,
and no more )—consists of an averment, state-
ment, assertion, narration (all these mean the
same thing,) made by that person, averring
that, at a specified time and place, the prin-
cipal fact in question came within the cog-
nizance of his senses: such assertion being
expressed either by words spoken, or by

written discourse, or even by gestures (or!

modifications of deportment,) if such gestures
weve intended to convey an assertion to the
effect in question, instead of its being eon-
veyed by words.

In the <ame case (as sbove,) the eviden-
tiary fact in question, if it be of the nature
of circumstantial evidence, may consist either
of some physical fact, from a real source, or
§if from a personal source) a psychologieal
act ;* such psychological fact having neces-
sarily for its index, some physical fact, issuing
from the same personal source,

CHAPTER IL

OF PROBABILIZING, DISPROBABILIZING, AND
INFIRMATIVE FACTS — EXAMPLFS OF PRIN-
CIPAL FAC1s, WITH THE CORRESPONDING
EVIDENTIARY FACTS—IMPROBABILITY AND
IMPOSSIBILITY, HOW DISTINGUISHED FROM
THE OTHER KINDS OF CIRCUMSTANTIAL
EVIDENCE.

WHEN, of any principal fact in question, the
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deponent, is frequently (under English law
at any rate) regarded as sufficient. The per-
suasion generated by it in the mind of the
judge is of sufficient strength to give hirth
to a deciion on his part; together with such
acts of power, to which, on the occasion in
question, a decision to the effect in question
is in the habit of giving birth.

When, of the existence of the principal
fact in question, no other indication presents
itself than what is afforded by eircumstantial
evidence, 1t is seldom, very scldom, that by
any single article ot evidence of that descrip-
tion the fact 1s considered as being proved : it
is seldom that by any one such article, stands
ing by itself, a persuasion strong enough to
constitute a ground for action is constituted
in the mind of the judge.

By some greater number of such lots of
circumstantial evidence, taken together, the
fact may be said to be proved. Of the pro-
bative force of any one of them, taken by it-
self, the utmost that can be said is, that by
means of it the fact is probabilized : — ren-
dered, in a greater or less degree, probable.

As there are facts —evidentiary facts —
by the force of which, a tact, considered in
the character of a principal fact, is probabi-
lized,— so1t will generally bappen that there
are others by which the same fact may be
disprobabilized :—the existence of it rendered
more or less improbable.

When a principal fact is thus probabilized,
it is by the probative force of the evidentiary
fact: by the strength of the inference by
which, the existence of the evidentiary fact
being affirmed, the existence of the principal
factis anferred. A fact being, in the character
of an evidentiary fact, deposed to and con-
sidered as proved. and the principal fact in
question considered as being thereby, ina
certain degree, probabilized, — it will often
happen, that, by the hare consideration of

- some other fact, which is not proved, vor so

existence is indicated by direct evidence (no !}

objection presenting itself to the trustworthi-
ness of the deponent by whom the existence
of it is asserted,) it is said to be proved : and
for the proof of every such fact by evidence
of this description, a simple assertion, made
by any one such person in the character of a

much as attempted to be proved, the prin-
oipal fact will be considered as being, ina
greater or less degree, disprobabilized. Why?
Because, if the existence of this disproba-
bilizing fact be cupposed (it being itself, in
the case in question, not impossible,) it will
therefore be seen that, notwithstanding the
existence of a probabilizing fact, the exist-
ence of the principal fact 1s not in so high a
degree probable, as it would be if the exist-
ence of the disprobabilizing fact were im-
possible.

* Considered in respect of its source, all evi-
dence flows either from persons or from things;
—all evidentiary facts, as well as all principal
facts, are afforded either by persons or by things.

Considered in its nature, all psychological evi-
dence cannot come under any other denominatien
than that of personal evidence.

The description of real evidence— of physical
facts, whether considered as principal or as evi-

dentiary —is not alike narrow., Persons, being
composed of matter as well as spirit, having their
physical properties as well as their psychological
properties, belong, in virtue and to the extent of
their physical properties, to the class of things.
Hence, real physical evidence may flow alike
from a personal as from a real source: personal
evidence cannot flow from any buta personal
source,
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Speaking with reference to the probabi-
lizing fact in question, — any such dispioba-
bilizing fuct, thus euntributing to weaken, to
render infirm, the probative force of the pro-
babilizing fact, may be termed an infirmateve
fact.

There are few, if any, probabilizing facts,
in relation to which, one or more (commanly.
if not constantly, more than one) infirmative
facts would not, in case of an adequately di-
ligent serutiny, be found.

if, in one point of view, it be of import-
ance that — in relation to all facts wlhich,
with reference to any of those principal facts
on the credit of which a man’s station in so-
ciety is disposed of, are wont to be considered
in the character of probabilizing facts — the
probative force should be perceived and right-
Iy estimated ; — in another point of view, it
is a matter of correspondent importance that
the several facts, bearing upon such proba-
bilizing facts in the character of infirmative
facts, should also be perceived as capable of
having place,and the probative force of them
respectively, be rightly estimated.

Among the facts which will be brought to
view in the character of principal facts, is
delinquency.  Among the facts which will be
brought to view in the character of eviden-
tiary facts, are various faets, the nature of
which (wupposing them proved) is to operate,
with relaticn to any principal fact of that de-
scription, in the character of eircumstantial
evidence. Among the facts which will be
brought to view in the character of infirma-
tive, and thereby of disprobabilizing, facts,
are various facts, the foree of which applies
itself to divers of the facts just mentioned in
the character of probabilizing facts, eperating
in that character with relation to delinqueney.

CIRCUMSTANTIALEVIDENTIARY FACTS.

In the instance of a fact of either deserip- %
tion, supposing it either unseen, or the proba- '

tive or disprobative foree of it uudervalued,
the effect of such oversight or error may be
fatal, with reference to one or other of the
direct ends of justice. 1f the fact overlooked
be a probahilizing fuct, in rclation to dehn-
quency, —a wrongdeer may escape the bur-
then of punishment or satisfaction to which
it was the intention of the law to subject
him: if it be, in relation to any such proba-
bilizing fact, an infirmative fact,— an indivi-
dual who is not a wrongdoer may be subjected
to punishment or the burthen of satisfaction
as if he were.

In the case of delinquency, as in the case
of a principal fact of any cther deseription,
the probabilizing facts in question (be it
observed) are, by the supposition, not only
brought to view, but proved; so that, in re-
gard to these, all that, for the instruetion of
the judge, can be done by human industry,
is to give what little instruction can be given
in relation to their respective degrees of pro-
bative force. But, of any regard paid to any

5

of the infirmative fucts that respectively apply
to these several prababilizing facts, the nature
of the case affords no such certainty: it is in
this instanee, therefore, that the need of in-
struction is the greatest: it is by bringing to
view the facts of this description, that, by
Liands unclothed with authority, the greatest
service may be rendered to justice under the
head of circumstantial evidence.

Overlooked they are in many instances not
unapt to be. Accordingly, in the instance of
oue of the most illustrious luminaries of Eng-
tish law, an example will be seen,* in which,
for want of due notice taken of the infirmative
tacts that bore upou the case, delinquency of
the deepest dye (viz. murder) was considered
4s certain, in eircumstances in which, regard
being paid to those infirmative facts, it will
perhaps, to a discerning €ye, appear not more
prubable than innocence; at any rate, not to
a sutlicient degree probable, to afford a just
ground for a judgwent of conviction +

To exhibit every fact capable of being con-
sidered in the character of a principal fact,
together with every fact eapable of being,
with reference to it, considered in the cha-
racter of an evidentiary (i.e. either a proba-
bilizing or a disprobabilizing) fact, — and,
moreover, every fact capable of being con-
sidered (with reference to such evidentiary
fact) in the character of an infirmative fact,
— would be to exhaust the stores, not enly
of jurisprudence, but of everything else that
has ever borne the name of science.

For the purpose of the present occasion, a
seleetion must therefore necessarily be made,
and this even among the cases lable to eall
for decision at the hands of judicature: for,
in one way or other, to whatever branch of

. seience it belongs, there is searce an imagin-

able fact to which it may not happen to be

¢ V'ide infra, Chap. XV § 2,

+ In speaking of evidentiary facts as having
the effect of probabilizing the correspondent prin-
cipal faets, some notice cannot but be taken of
the opposite effect, disprobabilization. But,
owinﬁ to the structure of’ Janguage, in virtue of
which, by so simple an expedient as the addition
of a short particle (a particle expressive of nega-
tion,) the same expression may througheut be
employed to designate facts and other objects of
a directly opposite nature, — there will be little
need for considering the probative force (the dis«
{)robah’re force it will here be to be held)in this
atter pomnt of view, To prohabilize anv given
fact will be the same thing as to dispmbag'ilize
its opposite : to probabilize delinquency will be
to disprobabilize innocence ; to probabilize inno-
cence will be to disprobabilize guilt.

But according as, in either instance (in the in-
stance either of the principal fact or the eviden-
tiary fact,) the fact, to the designation of which
the expression in question is applied, is of the
positive cast or the negative cast (expressive of
motion, or not.) such a word as the word proda-
bilize, or such a one as the word disprobabilize
will be the most directly and properly udapteci
to the nature of the case.
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an objcet of research, for the purpose of a
decision sought at the hands of judicature.
Patents, by which temporary monopolies are
granted for #he encouragement of inventions.
suffice of themselves to subject to the dom-
nion of judicature almost the whole practical
department of the tield of physical science:
wagers have power to subject to the cogm-
zance of the =ame authority every proveable
fact without distinetion. By a wager con-
ceruing the existence of phlogiston, the whole
field of chemistry might have been luid at the
feet of the judge.

In the selectiou here made, the object has
heen, to take such examples as, by the fre-
quency of their occurrence, and the extent
of the ground which they cover in the field
of law, promise to be in a more particular
degree serviceable towards the preveution of
the erroneous eonclusions to which the tune-
tion of judication (so far as concerns the
question of fact) is exposed.

Here follow examples of facts, which, in
the character of principal tacts (facts on the
belicf of which judicial deeision depends) are
susceptible of being probabilized or disproba-
bilized by correspondent evidentiury tacts or
groups of evidentiary facts, constituting so
many articles of circumstantial evidence, such
as are in use to be deposed to, and considered
as proved, in a course of judicial investiga-
tion.

1. Prineipal facts considercd as probobi-
lized: —

1. Delinquency in general; viz. any act by
which the ordinances or supposed ordinances
of the Juw (i.e. of the supreme power in a
state) are transgressed.  An enumeration of
the several facts capable of serving, in the
character of evidentiary facts, to probabilize
a prineipal fact coming under this deseription
(viz. the deseription of delinquency,) will be
given in the sequel of this Book.*

* On contemplating the field of circumstantial
evidence, an observation that will naturally pre.
sent itself is, that it is to the penal branch of Jaw
that the topics apply, much more than to the
non-penal branch.  The reasen is, that, for the
most part, they consit in certain modifications
of human conduct on the part of the supposed
agent, and that those modifications have their ori-
gin in one common circuImstance — consclousness
of delinquency ; or rather (to use an expression
at once more correct as well as more eatcnsive)
apprehension of punishment. Isay more correct;
for, though apprehension of punishment may,
without danger of error, be regarded as a neces-
sary consequence of consciousness of delinquency,
that conscicusness cannot, without danger of
error, he regarded as a circumstance necessanly
precedent to apprehension of punishment:—a
proposition 1n itself obvious enough, but which
ix at the same time but too apt to be overlooked,
and which will therefore be, on several occasions.
exemplified as we advance.

Not but that, in a case not

enal, these symp-
tows of alarm will most of 3) )

em be found not
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2. Intention of performing any individual
act belonging to a modification of delin-
quency, . e. toa species of acts forbidden by
law; and thence (when the fact so intended
to have place bas taken place,) the existence
of such physical acts, a3, on the part of the

altogether inapplicable ; inasmuch as the loss of
the cause (whatever he the nuture of the cause,
and on which~oever of the two opposite sides of
tiie cause 1t takes place, the defendant’s or the
p'ainufi™>) 1 in its nature a result of an unplea-
sant kind, and, as such, is the natural ohject
of an apprehension similar {howscever far trom
¢qual 1n degree) to that which has the fear of
1 nmshment tor its cause,

When, by the vision of the terrific haud of
iaw, the emotion ot fear is generated in the hu.
jan breast. what 18 the speeinc source and cause
of that emotion ? Not tie word penal ; pot the
differerce between that and non-penal ; not the
name of punishirent ; but the quantum of mis-
chie- or inconvemence apprenended as about to
flow from this ternfic source : under whatsoever
name the mfliction may stand designated.

In some of the highest degre s of the scale,
the Cistmction between penal cases and cases not
penal 1s substantial and effective. What then are
those highect degrees ? All those 1n which {with
relation to the individusl 1 question, and his
idiosyneratical sensiinlity ) the quantum ot afflic-
tion would be superioc to the utmost that could
result from the totalioss of all hns property—pro-
perty in expectancy included or not included, as
the case may be. Of the sca'eof legal suffering
there 15 accordingly a certam part which is the
peculiar production of the penal branch of law.
It is the portion abave delineated. Below the
mark at which that superior part of the scale
ends, 1s the common domain of both branches.
For a cause which imports no stain on reputation,
I am adjudged to pay five shillings : what mat-
ters 1t to me whether the cause 1s called a penal
or a non-penal one 7 — whether it be under the
naine of a penalty, or of dam«ges, or by loss of
A matter in dispute to thet amount ?

Within the compass of the ground which (as
abnve) belongs in common to both branches,
penal and non-penal. of the law, whatever dis-
tinct'ons have been made. whether on the occa-
sion of the rules of evidence, or on any other
oceasion, are thus evidently groundless: and—so
tar as th-y are employed and relied on in practice
—contusion and error {confusion in conception,
error in practice) are the necessary consequences,

The decisions of the legislator—of the friend
of mankind holding the sceptre of legislation—
are grounded on human feelings, regardless of
everything else.  The decisions of the man of
law, regardless of human feelings, taking the
habits and interests and language of his profes-
sion for the standard of right and wrong, are
grounded on words and phrases.

From the above considerations, many of the
facts which will in the sequel be brought to view
in the character of facts evidentiary of delin-
quency {with their respective trainsof infirma-
uve facts,) may be seen to apply not to penal
cases alone. but moreover to non-penal cases :
and, 1 both sorts of cases, not to the station of
defendant only, but moreover to that of deman-
dant; at least, mn so far as a demapdant has any
personal suflering to apprehend from the decision
it pronounced in favour of the other side.
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person in question, were necessary to cause
it to have place.

For the correspondent evidentiary facts,
see Chap. IV. of this Book.

3. Unauthenticity or unfairness (on one or
both =1des,) in the instance of a written in-
strutuent expressive of agrecment or convey-
ance,

Correspondent evidentiary fact, non-obser-
vance of formalities; viz. of the formahties
the observance of which has heen made by
the law a condition to its binding force.

By the laws by which these formalities
Lave been appomnted, the evidentiary fact
bere in questivn has in general been consi-
dered as conclusive evidence of the principal
fact, Concerming the propriety of =o peremp-
tory a conclusion, see the book on Preap-
pointed Evidence, and the book having for
its subject the exclusivns customarily put on
various moditications of evidence.

4. Unauthenticity (total or partial) of any
instrument being, or purporting to be, of an- !
clent date.

For the circumstances capable of serving
in the character of evidentiary facts to pro-
babilize this prineipal fact, unauthenticity, — i

i
i

or (which is the same things in other words,)
to disprobalilize the authenticity of the in-
strument,— see a table of evidentiary facts of
this desciiption, taken principally from Le
Clere's Ars Craica.®

5. Posteriora priorum: any supposed ante-
cedent acts in a nunher of supposed successive
aets (whether forbidden by law or not,) con-
sidered as following one ancther in a supposed
naturally connected series: for example, as
being, or being supposed to be, cunducive to
one and the saume end; such as, in a lawsuit,
sucress, viz. on vither side of the suit.

Coriespondent evidentiary facts,—any acts
proved to have heen performed, and consi-
dered as baving been performed in conse- |
quence of such supposed antecedent acts; for ;
example, in pursuit of the same end.

See a table of evidentiary facts of this
description taken tiom Comyns’s Digest of
Enghsh Law.t

6. Priora posteriorum: any supposed con-
sequent acts in a number of supposed succes-
sive acts, considered ax following one another
in a supposed naturally connected series, as
above.

Correspondent evidentiary facts,—any acts

* No such table 1s to he found in the MS. —
Editor. [The portion of Le Clerc’s work
which was made use of, is evidently the 2d sec-
tion of Part IIL. ¢ De locis et scriptis spuriis 2 |
genuinisdignoscendis.” Tide Ars Criuca, Lond.
1698, vol. i1 p. 367. — Ed. of this Collection.] |

+ This table, as well as that which 1s subse- !

uently mentioned, is also wanting.— Editor. — !
But see the Addenda to Evidence. Tit. Test-
moigne, Com. Dig. Hammond’s Edit.— Ed. of
this Coliection. )
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proved to have been performed, and consi-
dered as having been performed antecedently
to, and with the intention of their being fol-
lowed by, sach supposed consequent ncts, us
being meuns condueive to the same end.

See a table of evidentiary facts of this de-
seription, also from Comyns

1L Prineipal facts considered as disproba-
biltzed : —

7. (1) Any supposed act of delinquency:
any act made penal, or though but disreput-
able: especially if i a high degree.

The correspondent dizprobatalizing eviden-
tiary facts, are sidwatiems: viz, situations in
which the supposed delimguent is capable of
being found placed. In the sequel of this
Book it will be seen, what situations can be
cunsidered to operate as circumstantial evi-
dence probahilizing the existence of delin-
quency. Now, whatsoever situation exbibits
the supposed delinquent as in a certain de-
gree expused to the danger of falling into the
species of guilt in question, — hy a situation
opposite to that seduetive situation Le willin
u proportionable degree le guarded and {or-
titied against that danger.

8. (2.) Any supposed physical fact what-
SOEVer.

Short and geuneral expression for all sup-
posed facts, considered in the character of
disprobabilizing facts with relation to the
supposed fact, — physical impossibility or
improbabiity.  These disprobabilizing facts
follow, in each instance, the nature of the
supposed prineipal fact. Any facts, considered
as uffording the indication in question, being
<upposed to he established, whether by special
proof or by their own supposed notoriety, —
there remains in each instance for considera-
tion tle question, whether the existonce of
the supposed priueipal fact 15 incompatible
with the existence of the disprobubilizing
facts?

The principal faet being eonsidered as
proved (viz. by such special testiwony as, if
not oupposed by counter-evidence, would he
regarded as sufficient for the proof of it;)
the decision will i this case turn upon the
supposed preponderance of probative force,
as between special testimony (the testimony
of the witness or witnesses by whom the sup-
posed fact is deposed to,) and the supposed

. general testunony by which those facts which

are regarded as incompatible with it are con-
sidered to be (as it were) deposed fo: at any
rate, as established on sufficient grounds.
Of the applications capable of being made
of this modification of crcumstantial evi-
dence, the principal is that in which the
extraordinary interposition of supernatural

. power 1s suppo~ed : as in the case of sorcery,

witcheraft, and such other operations, real or
supposed, as have been designated under the

. general name of miracles.
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9. (8.) Any supposed «psycholegical fact
whatsoever; i.¢. any supposed fact, the sup-
posed seat of whieh is in the mind of this or
that individual human being.

Corresponding disprobabilizing faets shortly
designated as above, psychological improba-
bility.

The term impossibility is in this case omis-
ted. The reason is, the want of uniformity
and consistency on the part of all p~ycholo-
gical facts as compared with physical oues,
Correspondent and opposite to wmpossibility,
is certainty. But the case of insanity is of
itself sufficient to prevent any state of the
human mind from being considered 1n any
instance as certain: and of insanity there are
gradations innumerable; many of them, at
that end of the scale which is uext to sanity,
secarce distinguishable from it.

The last-mentioned species of eircumstan-
tial evidence — improbability or impossibility
—has in its nature something peculiar, In
all the other kinds of circuinstantial evidence,
the evidentiary fact (whatever it be—positive
or negative) is at any rate sumething entirely
distinct from, and mdependent of, the princi-
pal fact, the fact to be proved. In the case
of improbability or impossibility, the eviden-
tiary fact is not another and a distinct fact :
it is no other than a property, or supposed
property, of the principal fact itself; to wit

(as will hereafter be seen,) the property of |

being contrary to the order of nature.

Circumstantial evidence, therefore, may
with propriety be distinguished into that which
is afforded by other facts, and that which is
afforded by the nature of the fact itself that
is to be proved.

For the illustration of the first of these
modifications of circumstantial evidence, —
taking for the principal fact, delinguency, con-
sidered in a general point of view,— 1 shall
bring to view the several classes of probabi-
lizing facts bearing relation to it; accompa-
nied with an indicution of such facts as present
themselves in the character of ifirmative facts
with relation to such of the above-mentioned
probabilizing facts as are exhibited in a state
particular enough to be susceptible of any
such particular indications.

This done, from the mass of particular con-
siderations thus brought to view I shall de-
duce such considerations of a general nature
a8 promise to be of uce in the way of instrue-
tion, either to the legislator or the judge; for
which purpose, the matter afforded by such of
the circumstantial evidences as have for their
prineipal fact delinquency, will, it is supposed,
suffice.

1 shall then pass to the consideration of
that kind of circumstantial evidence which is
afforded by the nature of the principal fact
itself; viz, improbability and impossibility.

RATIONALE OF JUDICIAL EVIDENCE.
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CHAPTER IIL

OF REAL EVIDENCE, OR EVIDENCE FROM
THINGS.

§ 1. Of the nature and ertent of real evidence,
By real evidence, T understand all evidence
of which any object belonging to the class of
things 15 the source; persons also included, in
respect of such properties as belong to them

| in common with things.

The properties of things are the subject-
matter of the different branches of physical
science. A work having for jts subject any
such branch of science, is, as to a great part
of 1ts contents, a treatise on circumstantial
evidence. In this pomnt of view, this compa-
ratively small portion of our field of inguiry
is of itself infinite.

On the present occasion, the inquiry is
limited to the field of law. Even after this
limitation, however, there is scarce an ima-
ginable distinetion or observation, an indi-
cation of which could, with reference to the
subject of the present work, be charged with
being altogetber irrelevant: for, in one way
or other, and even in each wstance in various
ways, there is not an imaginable fact, the
existence of which is not capable of being
taken for the subject of inquiry in a court of
judicature. No imaginable fact (for example,)
the existence of which may not (unless in case
of legal prohibition interposed for special rea-
sonrs) have been taken for the subject of a
wager: on which occasion, whether the wager
has been won or no by Titius, may become a
question to be determuned by a court of law.
Add to this, the case of a premium offered for
an invention or discovery; the case of a claim
put in to the sort of temporary monopoly
granted to inventors for the encouragement
of inventions; and the case of a question whe-
ther a contract, respecting the practice of any
branch of art, or the affording instruction in
relation to any branch of science, has been
properly fultilled. Of the evidence that on
any of these occasions may come to be exhi-
bited, a portion more or less considerable (if
not the whole) will come under the notion of
the species of evidence already distinguished
under the appellation of scientific evidence:
but it is not the less true that the facts brought
to view on such occasions respectively, are
hrought to view in the character of eviden-
tiary facts, and are included in the field of
legal evidence. 1If, therefore, the whole En-
cyclopedia were to be crowded into the body
of this work, and into this part of it in par-
ticular, there is not a page of it, that (if re-
levant with reference to the particular branch
of art or science of which it undertook to
treat) would, strictly speaking, be irrelevant
~could be justly chargeable with being alto-

! gether irrelevant— with reference to the sub-
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jeet of this work. But, as the duration of
buman life, as well as human powers (psycho-
logical and physical,) hus 1ts Himits; it be-
comes matter not only of convenience but of
necessity, to mark off and abandon to the
labours of their respective professional and
other appropriate culuvators, these several
distinguished and pre-eminent portions of the
field of evidence.

Fven in the more limited field opened by
the penal branch of law, — a prodigiously am-
ple and diversified dewmand, a demand scarce
susceptible of limitation, will be seen to pre-
sent itself. Cases of homicide and persunal
injury (not to mention at present a great
variety of other cases,) are sufficient of them-
selves to draw deep upon the stores of medi-
cal science: cases of monetary forgery upon
the metallargic hranch of chemistry: cases
of seriptural forgery, upon the arts of the
engraver, the paper-inaker, the letter-foun-
der, the ink-maker, and (through one or other
channel) upon the stores of chemistry.

Of all modifications of real evidence, the
human body is that source which will serve
best for exemphfication: the matter afforded
by it being at the same time of the most in.
teresting nature, susceptible of the greatest
variety, and capable of being brought to view
in the smallest compass, proportionally to
the importance of the instruction conveyed
by it. The following table is a translation,
nearly literal, of the heads offered in Plink’s
Elementa Medicine et Chirurgicee Forensis,
Vienna, 1781. A few articles are omitted;
some as not being applicable to the present
design; others as referring to vulgar errors,
which, at this time of day, no longer threaten
to be productive of errors in judicature.”

Questions belonging to the cognizance of
eriminal tribunals: —

1. Signs of homicide, by

Wounds.
. Contusion.
. Hanging
. Drowning
. Suffocation.
. Poison.
. Unskilful practice (medical or chi-
rurgical.)
8. Suicide.
1L Signs of infanticide, by
1. Wounds.
2, Contusion.

=TT Ut e GO D -

* In this table, the several articles consist of
s0 many species of principal facts, facts supposed
to be evidenced. The corresponding lists of evi-
dentiary facts, expressed here by the word signs.
are exhibited in the corresponding divisions of
the book. To have transcribed them would have
been to transcribe the whole work, consisting of
184 pages. Specimens, however, have beun ex-
hibited, in the case of homicide in general, and
of infanticide in particular.

5
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7. Drowning.

8. Omission to tie the navel.string.

9. Omission to administer medical re-
medies against debility.

10. Avortion purposely procured.

111, Signs indicative of ability or inability
to endure divers corporal inflictions, for the
purpose of punishment or compulsion.

1V. Grounds of exemption from punish.
ment on the score of infirmity (bodily or
mental) existing at the time of the act of de-
linquency.

Questions belonging to the cognizance of
civil tribunals 1 —

1. Signs disproving alleged paternity.

2. Signs disproving alleged waternity.

3. Signs of a child’s being borp alive.

4. Signs of a child's being born dead.

5. Signs of a child’s being born at full
time.

G. Siuns of prematurity of birth to a de-
gree not iuconsistent with continu-
ance of life.

7. Signs of prematurity of birth to a de-
gree inconsistent with ditto.

8. Signs of birth at & period so late as to be
mcompatible with alleged paternity.

9. Signs of a supposititivus child.

10. Signs of a child conceived in the way

of superfeetation,
Signs of the first born among twins, &e.
Signs of fietitions pregnancy.
Signs of concealed pregnancy,
Signs of real partuntion.
Signs of fictitious parturition,
Signs of defloration.
Signs of rape.

18. Signs of particulur ages.

19. Signs of divers fictitious diseases.

20. Signs of divers concealed diseases.

21. Signs of false imputation of disease, in

divers instances,

Questions belonging to the coguizance of
ecclesiastical tribunals -

1. Signs of barrenness in fumales,

2. Signs of impotence in males.

3. Signs of monstresity,

4. Signs of doubtfulnessin regard to sex.

For the reasons already stated, the inquiry
is in the present instance limited to the penal
branch of law. The fact sought, and con.
cerning which on each occasion the question
is, whether it be evidenced or no, is delin-
quency : the evidentiary facts are any and
every fact, considered as capable of operating
in that character with reference to the fact
sought.

Division of things, considered as sources
of real evidence : the source of the division
heing the nature of the relation they respee-

il
12
13.
M.
15.
16.
7.
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tively bear to the fact of delinquency, consi- !
dered as the fact indicated ;

1. Suabject-matter of the offence itself — |
1. The person killed or hurt. 2. The thing
stolen or otherwise taken in the way of de- -
predation, or damaged, or destroyed. 3. The
instrument of contract fraudulently uttered
or fabricated. 4. The genuine money dimi-
nished : the counterfeit money fubricated.

1. Fruits of the offence. — In the case of
depredation above mentioned, it is the goods
taken in the way of depredation which con- !
stitute the imwediate fruits of the offince:
in the case of forgery of written instruments, |
and monetary fa'wication, 1t is the profit,
in whatsvever =hape obtamed: in the ecase
of subdaction by monetary forgery, it is the
quantity of valuable matter subdneted.

I Instruments of the offence. — Lxam-
ples:— 1. In the case of howicide or other
bodily injury,—the pistol, sword, club, knife,
or other weapon: 1n case of posoning,—the |
poison. 2. In case of depredation by bouso-
breaking, — the picklock keys, the crow or
chisel, the ladder. 3. In case of incendiarism,
—the combustibles. 4. In case of forgery, —-
the engraved plates, the instruments for the
fabrication of the appropriate papers. 5. In
case of monetary forgery, — the coining tools.

IV, Materials of the subject-matter of the
offence, or of the instruments of the offence.
when they happeu to have anything appro-
priate in therr nature, exclusively or pecu-
liarly fitting themn for being converted into
instruments of the offence. — Examples: —
1 Silver or gold, in plates, or other suspicious
forms, where coining is the offence in ques-
tion. 2 Laurel leaves for distillation, where
poisoning is the fact in question. 3. Drugs
caleulated for the purpose ot adulteration,
found in large quantities in the possession of
a dealer in the article which such drogs are
capable of being employed to adulterate

V. Receptacles inclosing or having inclosed

(a8 above)—1. The subjeet-matter; 2. the
fruits; or 3. the instruments. of the offeuce.
— Example: — 1. The clothing of the person |
killed or hurt; 2. the house, ship, room,
closet, stable, waggon, chest of drawers,
package, case, in which the goods stolen, !
damaged, or destroyved, or the instrunients or
materials of the offence, were contained.

VI Circamjacent (detached) bodies. Bo-
dies circumjacent (though detached,) with
reference to any ot the objects above enu-
werated. — Examples: — The floor on which ]
the person kilied or wounded was standing; |
the chair on which he was sitting; the bed
on which he was lying; the pathway spotted
by his blood.

It 1s in virtae of some peculiarity in their
condition, that the things in question are
qualified to become sources of real evidence; ;
evidentiary facts, with reference to the mo- i
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dification of delinquency in question — the
fact indicated.

This condition may to the purpose in
guestion be distingwshed into relative and
absolute : relative, bearing to the person in
question any such relation as has the effect
of indicating bim in the charaeter of the de.

. lmquent ; absolute, indieating (without any
. indieation of the person) the existence of the

obnoxiou~ event (the death, the damage to
property by fire or other cause,) coupled or
not with the indication of its being referable

" to human delinquency as its cause.

Physical real evidence (whether issuing
from a real or from a personal source) re-
quites to be distinguished into wmmediate,
and reported. 1 call it tnmediate, in the ease

. where the thing which is the source of the

evidenee is made present to the senses of the
judge himself. I eall it reporfed, in the case

" where it is not made present to the senses of

the judge himsell,— but the state of it in
respect of the evidence, the evidentiary facts,
said to be afforded hy it, is presented to the

- judge no otherwise than by the report made of

it by a person, by whom (in the character of a
perciplent witness) the state and condition of

" itan respect of the evidentiary facts in ques-

tion is reperted by him to have been observed.
In the care of immediate real evidence (as

i above described,) the evidenee is of the cir-

cumstantial kind purely: it is a case of purely
real, purely circumstantial evidence. In the”
case of reported evidence, itisof a compound
or mixed kind, composed of supposed real
evidence exhibited through the medium of
personal ; of enn cuinstantial, exhibited through
the medium of direct, evidence. To the re-
porting witness indeed, if his report be true,
it was s0 much immediate, so much pure real
evidence: but to the judge it is but reported
real evidence. .
The distinction is far from being a purely
speculative one: practice requires to be di-
Repyprted real evidence is ana-

or less under the infirmities which attach to
that modification of personal evidence, com-
pounded of circumstantial evidence and di-
reet,——of real evidence, and ordinary personal
evidence (evidence given in the way of dis-
course :) it unites the infirmities of both.
The lights afforded, or said to have been af-
forded, hy the real evidence, are liable to be
weakened in intensity, and altered in colour,
by the medium thiough which it is trans-
mitted : a topic which will come to be con-
sidered in the Book which treats of makeshift
evidence.

From this infirmity results an obvious prac-
tical rule—viz. not to receive real evidence
in the form of reported real evidence, when,
without preponderant inconvenience, it can
be had in the form of immediate real evie



Cu. L]

dence: a rule exactly analogrous to that which
is alike obvious in the case of the analogous
species of cvidence called hearsay evidence.
But of this elsewhere,

§ 2. Iafirm. five ficts appheable to real
ewidence.

The evidentiary (i. e. the criminative or in-
culpative) facts helonging to this class heing
m so prodigious a degree multifarious,—.in a
correspondent degree multifarious must be
the tacts that apply to them respectively in
the charaeter of inhirmative facts.

Yet, except in so far as the counexion he-
tween the prineipal tact and the evidentiary
fact i= wececsary, there is not one such evi-
dentiary fact but muet have 1t correspondent
mfirmative tacts, by the powsibility of wiich
its probative foree 1~ dumuished.

Not that facts arc ultogether wanting, which
(the evidentiary facts being by the nature of
the prineipal tact so manyv criminative or in-
culpative farts) are apphicable m eommmon to
all evidentiary facts helonging to the class of
real evidence. ~

OF the infirmative facts of this deseription,
five' examples may be designated as follows,
Viz —

I. Aceident. The appearance unquestion-
ahle, but not having for its cause any ageney
of the supposed delinguent, directed to the

production of the forhidden result in ques- '

tion: being produced either by causes purely
physical, or (if with the intervention oi any
human agent acting m pursuit ot any end}
produced either by =ome other person. or by
himself in pursuit of some unforbidden end.

2. Selt-exeulpative forgery in relation to
real evidence {viz. the evidence composed of
the appearances in question,) committed by
some other person, guilty either i vespect of
the offence in question or some other offence.
See, further on, Forgery i relatwon to Real
Ervidence.

3. Like forgery committed by some other

person, who—— though not guilty s respect of -

the offence indicated by the real evidence in
question in its genuine state — yet, under the
apprehension of the indications it affords to

his prejudice, alters the appearance in ques- |
tion, with a view to the doing away of those

indications.*

*® In a tale of the Arabian Nights’ Entertain-
ments (the Little Hunchback,) the body of a
man who died by accident finds its way into the
house of an innocent man, and from thence {un-
der the apprebension inspired by the fear of its
operation m the character of real evidence) into
2 geries of other houses. Not many years ago,
the story was mtroduced upon the English stage.
Seo many transtcrs (as above ;) so many exem-
plifications of real evidence ; so many exemplifi-
cations of a forgery, and at the same time an in-
nocent forgery, of real evidence.

The case of Cavtain Donnellan, who was hanged
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I 4. Like forgery committed by another per-
son, in the view of subjerting the defendant
to the imputation in question for a malicious
purpose ; i e. for the purpose of causing him
to suffer (either at the hand of the law or in
the way of repulation) as if the offence in
question had had him for the author of it or
a partaker in it,

5. Like forgery committed in sport; i e.
without any design to subject the individual
in question cither to legal punishment or last.
ing disrepuate, but only to momentary alarm.$

§ 3. On the circumstantal evidence of de-
Lenquency, afforded by the possession of an
artiele of cruminative real evidence.

{ Nothing is more familiar than the word

z possesston; nothing more variable and indis-

i

i

tinet than the idea< which are wont to be at-
tached to that word: but, in so far as on any
occasion it is considered as being applicable
in such sort that a thing considered as a cource
of eriminative real evidence, being such in re«
lation to the supposed delinquent in question,
iz considered a» being in bis possession, —in
so far is the relation indicated by the word
possession apt to be considered as eviden.
tiary of delinguency in his instance. Of this
species of eriminative circumstantial evidence,
possession of stolen goods affurds the most
obvious and frequently exemplified case.
Of possession of criminauve evidence, the
* probative force will be liable to be varied
according to a distinction expressible by the
terms actual and antecedent: actual, when at
the very time in question, the thing in ques-
tion is supposed to be found in possession of
the supposed delinquent; antecedent, when it
15 only supposed to have been in his posses-
ston at some antecedent point of time.
In the latter cuse, its identity is supposed,
" but 1s liuble to become the matter of an ad-
ditions] question : iu relation to which gues-
i tion, this or that supposed intrinsic mark of
ownership, designed or undesigned, will fre-
quently present itself in the character of an

for the murder of Sir Theodosius Boughton,
. gave 0ccasion to an anonymous treatise on the
subject of circumetantial evidence. Under a sys-
tem of penal pro-edure distinguished beyond all
others for its favourableness to the defendant,
mstances (1t thence appears) have been but teo
abundant, in which imnocence has sunk under
the weight of fallacious real evidence. In any
of these instances, suppose the defendant, thus
pressed, endeavouring to remove the pressure,—
vou have so many instances of forgery, and that
innocent forgery. of real evidence, in the in.
stances where the undue 2nd irreparable punish.
ment took place, the fault (let it be observed)
lay not so much, if at all, in the system of pro-
cedure, as in the substantive branch: in the
making use of a species of punishment, which,
were it only because the mischief of it is irrepa-
rable, would be unfit for use.

+ Example—story of Joseph and his brethren,

.

o
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erticle of real evidence, serving to probabilize
the supposed fact in question; viz. that the
thing which is not now, was at some ante-
cedent point of time, in the possession of the
supposed delinquent.

To possession of criminative real evidence,

“iu its character of a fact evidentiary of de-
linquency, apply, in the character of infirma-
tive facts, those five which we have seen
applying to real evidence itself when consi-
dered as criminative.

Additional infirmative facts applving to
possession of criminative real evidence, and
not to the real evidence itself, are —

6. (1.) Unconsciousness: when, though the
situation of the thing in question is or has
been such as to warrant its being said to be
or to have heen in the possession of the sup-
posed delinquent, he himself has never been
conscious of its being s0: a state of things
that may naturally enough have been brought
into existence by any of the five causes enu-
merated (as above) under the head of real
evidence.

7. (2.) Clandestine introduction. Subse-

quently to the introduction of the thing into '

the place by its introduction into which it is
put into his possession, he becomes conscious

of its being there: but, of the operation by

which it was introduced, he had not, while
the operation was going forward, any know-
ledge.

8. (3.) Furcille mtroduction: when it was '

with his knowledge indeed, but against his

declared or known will, that the thing in |

question was placed in that situation in which

it is considered as being in his poseession: ;
as, if by conspiracy among three men against .

one, one lays hold of both his hands, ancther
puts into his pocket 2 stolen handkerchief]
which the third, ranning up during the ccufle,
finds there.

By the circumstance of force, supposing it
proved, the criminative cffect of po-session
(as above) would be destroyed altogether:
but what may happen is, that the possession
shall bave been proved, when the torce is not
proved.

9. (4.) In case of supposed antecedent
possession (as above) — non-identuty of the
thing in question. The man is seen running,
and, on the path which he has been taking, a
handkerchief is seen lying. A bhandkerchief
resembling it had been seen in his hand; but
though similar, it was not the same.

10. (5.) Furtherance of justice: receipt or
seizure of the thing in question, in the view
of applying it to its use in the character of a
source of eriminative evidence: as in the case
of an official minister of justice so demeaning
himself in the execution of bis office, or an
individual volunteering his services to the
same effect,

Nothing can be more persuasive than the
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cireumnstance of possession commonly is, when
corroborated by other criminative circum.
stances: nothing more inconelusive, suppos-
ing it to stand alone. Receptacles may be
contained one within the other, as in the case
of a nest of boxes: the jewel in a case; the
case in a box; the box in a bureau; the bu-
rean in a closet; the closet in a room; the
room in a house; the house in a field. Pos-
session of the jewel, actual possession, may
! thus belong to half a dozen different persons
{ at the same time: and as to antecedent pos-
| session, the number of possible successive
possessors is manifestly bevond all limit.

Connected with this subjeet, is the consi-
deration of the probative force of possession
of erimenative written evidence.

When written evidence — such as (sup-
posing it to have for its author the supposed
delinquent) would, in the character of con-
fessorial evidence, tend to induce a persuasion
of his being ruilty of the offence in question
— is found in his possession,— the mere cir-
cumstance of its being in his possession will
of itself, if separated from the circumstances
that are so apt to be connected with it, scarce
be capable of possessing criminative force
sufficient to entitle it to the denomination of
! cuuminative evidence.
© 1If, indeed, possessing with regard to hum
this criminative tendeney, and speaking in
his own person, it appears upon the face of
it to be written with his own hand (as in the
+ case of a memorandum written for his own
use, or & letter written by him and intended
| to be sent to the person 1o whom it is ad-
dressed, but not sent;) there 1s no doubt that
—if, bemng spoken, it would have amounted
i to self-criminative (7. ¢. to confes-orial) evi-
* dence — it will, being written, amount to no
i less. But, in this case, its eriminative force
depends altugether upon what it contributes
in the character of confessorial evidence, to-
wards inducing a persuasion of his baving
been concerned in the forbidden act. From
the crrcumstance of its being found in his
possession, it can scarce be said to derive any
probative foree over and above what it would
have possessed if found ans where else: if,
, for example, being a letter, it had been sent
i to the person for whom it was designed, and
: by him produced in evidence.
| It being still of such a nature as (had it

for its author, as above, the supposed delin-
| quent, and were it spoken i his person) would
j operate against him in the character of con-
i fessorial evidence; suppose it were to have
; for its author another individual, writing and
: speaking of the eriminal transaction in ques-
, tion, whether in the character of an accom-
: With a probative force

: plice or an accuser,
proportioned to the strength of the indication
afforded by it, and to the trustworthiness of

| the writer, it would operate in the character
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of the weak and makeshift species of evi.
dence which will be brought to view in the
next Book, under the name of rasvally-writ-
ten or written casual evidence. But, from the
circumstance of its being found in the pos.
session of the supposed delinquent, it would
scarcely derive any prohative force, over and
above what it would have possessed, if, in its
way to his house, it bad been intercepted —
(for example, at a post-office.)

Addressed to him by word of mouth — or
even, although not addressed to him, if spoken
in his presence — a discourse of exactly the
same tenor might have operated against him
with a considerable degree of probative force.
Why? Because — when the supposed delin-
quent and the virtual accuser were (at the
time of uttering the virtual accusation) in
presence of cach other—not only the motive
to contradict the accusation in case of its
falsity, but the opportunity, the opportunity
for immediate contradiction, exists. Non-
contradiction of criminative discourse ope-
rates therefore as evidentiary of confession ;
though not without standing exposed to the
debilitative force of various infirmative facts,
But, where the form of the criminative dis-
courze was in writing, and the parties not
in presence — the opportunity of immediate
contradiction not bhaving place — the cireum-
stance of the writing’s being found in the pos-
session of the individual so addressed by if,
scarce affords, of itself, any the slightest in-
ference.

In the case of real evidence, possession
may indegd, and not unreasonably, be con-
sidered as operating in the character of a erj-
minative circumstance. Why? Because, by
possession of things fit for use, a most natural

(though sometimes not an is fallible) pre- |
. written evidence, tending to criminate a man

sumption is afforded of actual use and own-
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ership: inclading under the head of use, in ’
the case of a mercantile man, sale, as being a .

mode of using particularly adapted to his si-
tuation in life.

But, as in the case of real evidence a man’s
having possession of a thing of any sort af-
fords of itself scarce any presumption of hs
having made it,.—so, in the case of written
evidence, mere possession of a manuscript of
any kind, not being in bis own handwriting,
affords scarce any presumption of his having
been the author of it. In regard to writings,
as in regard to chairs and tables, possession
is good evidence of ownership: but of the
possessor’s being the author of the writings,
it is not much better evidence than of his
having made the cbairs and tables.

True it is, that, where the authorship has
for its proof similitude of hands (whichis a
sort of real evidence.) possession adds pro-
bable force to it. Why? Because, if it be
extraordinary that writing, bearing such a
degree of resemblance to that of Reus, should
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not be his, it is still more extraordinary that
writing bearing such a degree of resemblance
to that of Reus, and moreover found in his
possession, should not be his.

Taken by itself, so weuk is the probative,
the criminative force of written evidence
(understand all along such written evidence
the tendency of which is to fix the imputa-
tion of the offence in question on the indi-
vidual in whose possession it happens to he
found,? that it is scarce susceptible of being
rendered weaker by the consideration of any
facts operating in the character of infirmative
facts. But the infirmative facts capable of
applying to it are of the same nature as those
which have been seen applying to the case of
possession of rea! evidence at large, when
considered in respect of the erimmative force
with which it is eapable of operating.

So far as concerns clandestine introduction
(50 1t exceed not a certain magmtude,) a mass
of written evidence possesses @ means pecu-
liar to itself for being introduced into a man’s
possession without his consent or privity. It
may have come, for example, by the post,
adaressed to himself: it may have come by
the post addressed to some inmate of his, and
thus remain in his possession for any length
of time without his knowledge.

“ On such an occasion” (naming it,) ¢ my
dear friend, you failed in your enterprise;”
an enterprise (describing it by allusion) of
theft, robbery, murder, treason : * on such a
day, do so and 0, and you will succeed.” In
this way, so far as possescion of criminative
written cvidence amounts to crimination, it
is in the power of any one man to make
circumstantial evidence of criminality m ary
shape, against any other.

It has perhaps very seldom happened that

in respect of the crimes in question, has been
found in his possession, but there has been
good and sufficient reason for regarding him
as guilty. DBut, in these same cases, the prin-
cipal reason has been constituted, not by this
of pogsession, but by similitude of hands, or
by other evidence.

Suppoced facts that belong not to this head
are apt to be urged in the character of infir-
mative facts, for the purpose of encountering
the criminative circumstantial evidence con-
stituted by possession of written evidence of
the nature here in question. Such are—

1. Irrelevancy of the discourse, eitber with
reference to delinquency in general, or with
reference to the particular species of delin-
quency, or individual act of supposed delin-
quency, in question.

2. Unautbenticity of the seript purporting
to be in the handwriting of the supposed de-
linquent.*

* See Book VIL Authentication.
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§ 4. Of wnterrogation, as an instrument for
supplying the deficiencies of real erid-nee.
In the character of criminative evidences,

besides the special and contingent mfirmities

to which they are respectively liable, the
several mute evidences which composc the
subject of this chapter have. as such, several
infirmities in common- 1. The indications
they afford are particularly apt to be incom-
plete. By written evidence, to which it
happens to be tound i the possession of the
supposed delinquent, the lights afforded may
be to any degree broken, imperfect, incon-
clusive. 2. From the intrinsic nature of these
mute evidences, by which their eriminative
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force is exposed to the opposition of so many |

infirmative fucts. arises the question —a ques-
tion that forces itcell upon every rarional
mind, — these several possible nfirmative
facts, in the individual case in question, have
they, or any of them, actually had place ?

For filling up the above-mentioned defi-
ciencies, for clearing up these last-mentioned
doubts, the nature of things has provided one
and the same natural and naturally efficacious
instrument — interroyation.

On this, as on all other occasions, the way
to know is to inquire : a proposition that from
the beginuing of the world to the present Jay
has never been a cecret to any human being,
unless it be to Bnalish lawyers. And of whom
to inqure ¥ Of whom, but of the one person
in the world, who, if tho fact be in existenee,
eannot fail to know of it ? — the one per-on
in the wotld, in comparison with whose evi-
dence, every other imaginable speeres of esi-
dence, dircet or circumstantial ‘exeept in so
far as this naturally best evidence happen-,
by the force of smister motives, to be driven
into mendaeity ) is a miserable makeslafy:
insomuch that if, on the score of kardship to
the person so mterrogated, there wure any
rational vhjection capable of applying to the
extraction of the evidence from thiz mo.t
direct, and (in case of confes<orial .c<ponaon)
most trustworthy, of all sources, ——1t would

operate, and with angmented force, to the |

exclusion of all other evidence.

The case in which the written evidence is
confessorial, as compured with the case in
which it is extraneous, herc preseuts a dift
ference. In the case of confessorial written
evidence, the author of the writing and the
possessor of it are but one person: there is
not, therefore. of necessity more than one
person of whom to inquire concerning it. In
the case of extraneons written evidence, there
are at leust two persons: the person in whose
possession it is supposed to be, and the person
whose writing it is supposed to be. These
two at the least: add to whom (in the case
of a seript purporting or supposed to he a
transcript, or written from dictation,) the ori-
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ginal writer or dictator, on the one hand; the
transeriber or amanuensis, on the other.

Of these two persons, the possessor and
the writer (dismissing, for simplicity’s sake,
the accidental decomposition of the writer
into the original and the derivative writer as
above,) it may happen to the latter to be no
longer fortheoming in such sort as to be sub-
jeet to inquiry : death, imbecility, or expa-
triation, may bave put him out of reach. In
this case, the imperfeet evidence, which to
false wcience and biind prejudice has been the
object of exclusive choice, is left by necessity
in the character of the only receivable, be-
cause the only obtainable, evidence from that
sanie soulve.

But, iu the case of confessorial evidence,
where the possessor of the evidence and the
writer are one and the same person, if be be
also the defendant, and in that character
fortheoming, this first resource, the faculty
of inquiring, remains accessible.

On this sume occasion, there remains in
both the above cases yet another sort of per-
son, who, when the process of inquiry is going
on, ought not to pass unheeded. This is the
person, whosoever he may be (in the oidinary
course ot things, an official person,} by whouse
instrumentality the papers, which it wa- so
much the interest of other persons to conceal,
have been brought under the eve of justice.
The papers produced in the character of eri-
nunative evidenee, whether contessorial or
extraneous, are ail gemune, e it so:-— but
the papers whiech thus are produced, ure they
all the papers that, in the character of evi-

i dence in relation to this same sufposed de-

linquency, could have heen produced ? These
are crimmative : but ¢id the same possession,
or any other within the resch ot the searchers,
afford no others that were excalpative? These
are question~ which commnon sense, in uid of
connnun probity, cannot fail of pressing upon
the winds of all parties concerned; but to
which the &3 <tem of Englsb procedure affords
ne adequate and all-comprehensive means of
ohtatng answers.

In pursuance of one of the most mischie-
vous coneeits that ever entered into a lawyer’s
head — onie ot the most absurd if justice, one
of the best imarined if injustice, were the
ohject, — the ahuve sources of necessary ex-
planation have in great measure been cut off:
and always to the prejudice of justice, on
whichever side of the cause seated.

By the responsive testimony of the defen-
dant, the existence of the criminative fact
cannot be established, nor the clouds t'at
hung over it be cleared up. because no man
i» to he compelled to accus-¢ himself.

By the responsive judicial testimony of the
same person, neither can the existence of any
ot the above-mentioned infirmafive facts be
cstablished, nor the elouds that hung over it



Cn. 111}

be cleared up; becanse no man is to be a wit-~
ness in his own cause.

If it were by a plaintiff in the cause that a
mass of evidences-—partly inculpative, partly
mfirmative with relution to the criminative
facts, or in any othcr way exculpative —were
discovered and made forthcoming,—he pro-
auces what he pleases, he suppresses what he
pleases : master at the same time of an acca-
sation and a defence,—he produces the accu-
sation, he suppresses the defence. Why 7 —
Because no man is, with or against his will,
to be a witness in his own cause,

Of these mischievous maxims, the breach
is as notorious, and perbaps as extensive,
as the observance, but, broken us they are,
there remains torce in them to do mischief
in deplorable abundance, as well by their ap-

plication to this tope, as to a maltitude of

others.*

§ 5. Forgery of real evedence.

When the appearance of things leads to
wrong conclusions, the deceit w.ll sometimes

be the pure work of nature, at other times .

the work of human artifice.
The former case is exemplified but seldom;
when it is, its birth may, in the language in

use among naturalists, be ascribed to the play

of nature.

The irrational animals may be ranked, and
to this purpose without injury. in the class
of things.

Jurisprudence, may serve for illustration to au
Englich eye.  Tbere, as elsewhere, magpies

have heen remarked for a propevsity to pick |

up and hide not food only, but other articles,

though of a nature not applicable by these -
hoarders to any ascertainable uce.  An inno-

cent person was accused of stealing trom the
house of a neighbour several pieces of gold,

and, being convicted, suffered an ignominious |

death. 1une 1eal thiet was a magpic, which,
without the privity of its master, had taken
the money at dufferent times, prece by pece,
from the too accessible hoard of a neighbour,

and deposited it in a place inaccessible toany .
other than the unfortunate person who suf- ,

fered as for stealing it.
When the deceit is the work of aurt — has
human artifice for its cause—it may he ranked

with forgery: the act by which deceit is pro-

duced, or endeavoured to be produced, may
be termed forgery of real evidence 4

* See Book IX. Exclusion; Part 1V. Vera-
tion ; Chap. 111 Self-disserving Evidence.

+ In some cases, this species of fraud (the de-
ceptitious fabrication, obliteration, or alteration,
of the appearances presented by a natural body)
constitutes a substantive independent offence of
itself—forgery of which writing of any kind is
the subject-matier or the object—forgery of which
general money of any sort, the general medium
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A case which, whether real or
fietitious, is famous in the history of French .
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In another, though a nearly related, point
of view, forgery of real evidence is to real
evidence what subornation is to personal :

| it is an attewpt to pervert and corrupt the
| nature of things, of real objects, and thus foree
| them to speak false. Of themselves the things
jare silent, or, if they speak, speak to the in-
i culpation of the defendant: by tLe force he
| applies, a thing that was silent is made to
| depose falsely —a thing that was speaking
' against him 1s cither made to speak in bis fa-
| vour, or a1 least put to silence.
i As well in the case of real evidence as in
i the case of written evidence, forgery is sus-
. ceptible of one main distinction — into fabri-
catwe and obliterative. The case where, in the
employment of expedients of this kind, the
endeavour of the eriminal is simply to remove
the Imputation from himself, withount seeking
to fasten it on anybody else, is as common
" as the other case 1s rare.  Whatever be the
' erime, a wuin olject of the endeavour of the
crimiinal is of course to expunge, as effectually
as pussible, all fraces of the commission of it.
The hands, the garments of the murderer,
bave they received a stain from the blood of
the deceased? The most obvious reflection
suggests the removing the stain from every-
thing from which it can be removed, and the
destroying or hiding anything from which it
cannot be removed. To superinduce upon
any object an appearance, the tendency of
which shull be to disprove the commission of
the erime, — whether by disproving the exist-
" ence of the criminal act or some criminative
circumstance, or by proving the existence of
sonie justiticative, or extenuative, or exemp-
tive, ecircum~tance ; —an artifice of this ten-
dency would suppose an ulterior degree of
refinement, and would come under the de-
' nomination of fahricative forgery of real evi-
. dence.
As it is only through the nicdium of physical
- facts that psychological tacts can be brought
to view, it is, cousequently, through the me-
- dium of physieal facts slone, that any decep-
titious representation or psychologieal facts
can be conveyed. Physical fucts alone, and
not psychological facts, are the only one of
* the two sorts of facts upon and in respect of
! whieh forgery can, properly speaking, be coni-
mitted — to which the operations indicated
by the term forgery can bear any direct and
immediate application.

As to physical facts; although, among the
several modifications of which real evidence
of the evanescent kind is susceptible — evi-
dence consisting of motions, sounds, colours,

of exchange, 1» the subject-matter or the object

of these modifications ot the more extensive spes
i cies of deception——forgery in regard to real evi-
| dence in general—the subject-matter has been
| already touched upon under the head of Pre-ap-
i pointed Real Evidence,

}
|
i
|
l
|
‘é
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smells, tastes, and (if the word may be used)
touches, — there is not perhaps a single article
that has not, at one time or other, heen taken
for the subject of that sort of deceptitious
operation which, applied to other subjects,
has received the name of forgery; yet it is
among the modifications of permanent real
evidence that we are to look for that modifi-
wtion of forgery which is most in use, most
»eadily apprehended, and most apt to present
stself under that name.

The beautiful history of the patriarch Jo-
seph will affurd us one exemplication of for-
gery respecting real evidence. Preparatory to
the affectionate forgiveness he meditated to
extend to his brethren, his plan required that
an alarm should be raised in their guilty ho-
soms—an apprehiension of being punished, not
indeed for the barbarity of which he had for-
merly been the victim, but for a supposed
offence of recent date, of which they weie
altogether innocent. In this view it was, that,
into one of the sacks that had been filled with
the corn which they had been buying, he
caused a cup to be introduced, which, not

baving bought it, they had never meant to !
take. Here then we have an example of for- |

gery of real evidence of theft—forgery of real
evidence of the permanent kind — forgery of
evidence prescnted by the permanent situa-

tion of a certain material object, a certain real |

body, principal object and subjeet-matter of
the supposed theft, the imputation of which
it was intended thus to fix upon them, though
for a time only, and fora generous and friendly
purpose. .

Another example may be afforded by the

moderu case of Captain Donnellan, The simell !

afforded by the laurel-water, the poison sup-
pused to have been emploved by him as the
instrument of death, —this important pheuo-
menon, susceptible of permanence m respect
of the substance 1tself and its odorous power,
evaneseent when considered in respect of the

seneations ot which, on any given occasion, it |

might have been productive, — was, at any
rate (=0 long us the phial continued impreg-
nated with it,) a lot of real evidence—a lot of
evidence indicative, at once, of the physical
act by which the poison was applied to the
organs of the patient; of the intention, the
murderous intention, in pursuance of which
these acts were performed; and of the erimi-
nal consciousness with which that intention
was accompanied. Conscious of all these facts,
as well as of the punishment annexed by law
to such crimes, Donnellan, on observing how
the phial had become the subjeet of observa-
tion, took it up, and, with the apprent view
of doing away the instrurtive smell, poured
water into it, and rinsed it out. The forgery
thus actually committed was of the kind that
has been distinguished by the name of obli-
terative. Suppose now that, instead of sim-
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.ply clearing the phial of the existing smell, it
had been his plan, for further security, to su-
perinduce another—the smell, for instance, of
some highly-scented medicine, such as-would
have been suitable to the patient’s case,— fa-
bricative forgery would thus have been added
to obliterative.

In the case where guilt, guilt on the part
of the forger, really exists, — the inculpative
fact, of which the act in question operates as
evidence, is a psychological fact — the exist-
ence of culpable consciousness—conscionsness
that the act, wherehy the effect is intended
to be produced, is of the number of those
which stand proscrihed by one at least of the
two guardian sanctions, the pohtical and the
moral. if not by both.

The presumption thus afforded by this
species of crcinstantial evidence — the pre-
sumption of correspondent delinquency — is
obviously a strong one; it is, however, far
from being a conclusive one. Cases, sup-
posable cases, are not wanting, in which
(supposing them realized) the failure of the
presumption, the erroneousness ot the infer-
ence, will be obvious and indisputable; nor
are instances wanting in which these several
supposable cases have been exemplified in real
life.

against a false accusation ; forgery having for
j its ohject the removal of appearances tending
to fasten the imputation of delinqueney upon
an individeal really innocent. The party in
| question being innocent, — suppose at the
! same time a number of natural appearances
! tending to induce a persuasion of his being
gulty. Take away the pre-existing source
! of deception, the forgery in question is true
i evidence of guiit : add the pre-existing source
i of deception, the forgery by which the de-
! ception from this source 1s endeavoured to he
| done away, is, in the character of evidence of
. guilt, fallacious.
. No system of established procedare is yet
i known that does not afford instances — in-
| stances in greater numbers than an eye of sen-
sibility can contemplate without concernand
apprehension — where individuals, really in-
nocent, have sunk under a load of imputation
heaped upon taem by fallacious circumstan-
tinl evidence, Suppose an articie of this de-
scription, pregnant with false inferences, —
an article exlibiting appearances susceptible
of permanence: — the dagger employed hy a
murdercr, conveved into the pocket of an in-
nocent man ; .ne garment of an 1anorent man
stained, by design or acerdent, with blood from
the body of a man who has been murdered.
Suppose the innocent man detected in his en-
deavours to rid himself of the dagger, to wash
away the blood: the dagger, the blood, fal-
lacious as they are, are, notwithstanding, evi-
dence: these endeavours, innocent asthey are,

.

1. Forgery (exculpative) in self-detence
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will accordingly be, in eppearance at any rate,
and in a certain sense in reality, forgery of real
evidence,

The case of the unfortunate Calas affords
an exemplification of more than one of the
sncidents by which the conelusiveness of an
inculpative presumption may be proved, A
son of his had received a violent death from
his own hands: the father was brought to trial
on a charge of murdering the son. As far as
the confusion of mind into which he was
plunged permitted, he had obliterated or
¢hanged some of the appearances about the
body of the deceased, and other circamjacent
bodies: bere was forgery of real evidence.
On his examination, he denicd some of the
facts by which the non-naturality of the death
was indicated : in this mode, as i the former,
e concealed — not indeed the fatal act itself,
the aet by which the process of strangulation
was effected (for in that he had neither part
nor privity,) — but some of the evidentiary
facts by which it was indicated: bere was
clandestinity. To what end all these aber-
rations from the line of truth? —to cover
guilt ? — No; for there was none anywhere.
The objert was to save the reputation of his
departed child, and thereby the reputation of
the family, from the ignominy which, had the
direet truth been known, would (ke was but
too well assured) be stamped upon it by a
most mischievous and endemial prejudice.”

2. Forgery (inculpative) acted in sport:
forgery committed in endeavouring, fora spor-
tive purpose, to fasten upon an innocent per-
son the imputation of delinquency in this or
that shape for a time,}

In the story already referred to — the story
of Joseph and his brethren — we may find an
exemplification of this case; though the sport
was there not of the mirthful, vut of tle
serious and moral —not of the comie, but of
the tragic kind. Suppose the patriarch, —
minister as he was to an absolute king,—sup-
pose him, notwithstanding, amenable to the
ordinary dispensations of Justice : suppose his

* \Uhether, in the case in question. the seve-
ral above-distinguished modifications of innocent
deception did actually take place, would be a
scrutiny foreign to the purpose. Some, indiw

utably ; not all, possibly: but the inquiry would

e completely uscless, since, correct or not cor-
rect, the statenient answers, in equal degree, the
purpose of illustration. What is material in—
the circumstances in it (if any) that are false, are,
in any future rase, just as likely tobe exemplified
as if they had been true.

+ If the endeavour be a setious one.—an en-
deavour to cause an innocent person to suffer
ultimately as for a delinquency, of which, to the
knowledge of the forger, he is not guilty, —the
aci directed by this intention, and accompanicd
by this consciousness, constitutes a substantive

ence, and the presumption of delinquency af-
forded by the forgery is by the supposition net
fallacious,
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fraternal and genetous project observed, and
mistaken for a serious hostile one ; — the ul-
timate innocence of inteniion would, when
demonstrated, have been sufficient to repel
the presumption afforded by the apparent in-
dications of a design deceptitious and injuri-
ous, and to add to the instances by which it
is proved that, in the character of inculpative
evidence, this, any more than any other spe-
cies of evidence, is never entirely exempt from
the danger of proving fallacious.

Penal justice is not the only theatre of a
fraud of this complexion: it is equally appli-
eable to non-penal cases. 1t may have forits
object the subjecting a man to punishment,
or to the burthen of making satisfaction, when
undue : it may have for its object the exempt-
ing a man from punishment when due: it may
equally have for its object the cauging a man
to be put inte possession of some right to
which he has no just claim: it may have for
its object the exempting a map gom some
obligation, which, as necessary to thecollation
of a correspondent right, some other personr
has a just claim to see imposed upon him.

The clandestine removal of a land-mark
affurds an example of a case of forgery of real
evidence, having for its object the aequisition
of a proprietary right. Considered in respect
of its most obvious and most frequent motive
and cfficient cause, it is & contrivance for
stealing land : it is a succedaneum to the for~
gery of a deed, designed to serve as evidence
of a title to land. Considered as the act of a
person to whom the loss would not be pro-
ductive of any profit, it would at any rate be
a contrivance for injuring a person in his pro-
perty, by destroying bis title to land.

By the foregoing theoretic views, a few
vractical instructions are obviously suggested.

The first iv, that it is an office incumbent
on the legislator, and, under his authority and
guidance, on the judge,— whenever any ma-
terial objects present themselves as capable
of affording real evidence in the cause (he it
penal, be it non-penal,) —to take such mea-
sures as Inay be suitable to the nature of the
case, for securing their continuance in that
ctate in which they shall be still exhibitive
of the evidence which they appeared to ex-
hibit at the time of their being first obscrved;
and to prevent them from either passing of
themselves, or being purposely or accidentally
broaght, into any other state, in which the
evidence exhibited by them might be in dan-
ger of proving fullacious.

The attention bestowed upon this object,
is, in the French law, particularly conspicu-
ous: more so than in the English. In the
former, the judge bas general explicit duties
presented to him, and explicit rules for bis
guidance, with commensurate powers. In
the English law, no special powers extensive
enough to embrace the object are p

B
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by any magistrate; and in the exercise of his
powers, »o far as they happen to be adequate,
he is left to his own unassisted discretion,
without any instruction for his guidance.

Before any suspicion has arisen — before
any steps have been taken, in the view of
bringing the delinquent to justice — the field
for this species of forgery is open 1o him; and
7o provisions taken by the lewislator can be
of any use, the moment for making application
of them not being yet come. But as 2oon as
suspicion has told ber tale to justice, and the
servants of justice have been put upon the
search for evidence, then it is that things as
well as persone way in this view be fit objects
of their care.

2. Another subject for the consideration at
least of the lexislator, is, the putting (where
practicablc) this species ot forgery, under its
several applications, upon the same footing
in respect of prohibition and punishment, as
forgery of written evidence, when directed to
the same ends.

By the compilers of the books of Romano-
German law, Prussian® as well as Austnan,t
removel of land-marks constitutes an inde-
pendent species of delinquency, under a title
by itself, not referred to frand, the crimen
Jalsi, or any other genus. Under the same
denomination, mention bad been found to be
made of it in the original books of aneient
Roman law.] This, 1t i= ¢vident, is a case
of forgery of real evidence, in which the ob
literative and the fabnicative speries are com-
bined. In so far as the designation that had
been given of the real boundary is done away
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by it, it is obliterative: in so far as an indi-
cation of a false boundary is presented, by
setting the mark down againin a wrong placc, 1
it is fabricative. !

In this spot, aud in this alone, the penal |
law of these two German states has covered |
a portion, important indeed mits nature, buy |
comparatively minute in it~ extent, of the
wide tield of thi< modification of forgery.

Nerther the English nor the old French law
bave made so much as this small advance to-
wards the comprehension of this traud. The
French, in thewr adoption of the Roman law,
seem somebow or other to have dropt what
the more faithful Germans bave copied.

In French jurisprudence, however, instances
are not wanting of the application. real as well
as suspected, of this species of fraud, to the
most mischievous and flagitious purposes,

In the case of Le Brun,] who died of the
torture that had been unjustly inflicted on him
for his supposed perticipation in the murder of
his mistress, the judicial officers, when pos-
session had been taken of an old key that had

* Boehmer, § 2, (‘ap 33

¥ Banniza, § 464-471.

% Hemeccu Elem. {ad Pand.) Pars. VIIL

ﬂ Causes Célébres (1737), iii. 323.

{Boox V.

been in his occupation, were charged by his
advocates with having altered it into a mas-
ter-key, for the purpose of his appearing to
possess a facility, which in fact he did not
possess, for the commission of the crime,

Under the Roman law, the word stellion-
atus served as a head to comprise a hodge-
podge of offcnces, chiefly of the predatory
class, bearing scarce any other resemblance to
each other. Out of six, the third is si quis
unposturam faciet i necem alterius—1f any
one shall have empleyed imposition in the
view of depriving another of his life. Under
this head, forgery of real evidence for that
particular purpose may probably have’ been
meant to be comprised.

A lizard is a cunming animal, and a stelleo is
the most cunning of all the lizards, as Pliny,
the most accurate of natural historians, as-
sures us. It is upon the ground of this anee-
dote of natural history, that the Roman law-
yers have jumbled together so many other
offences which require no contrivance, under
the name of stellwonatus. Stellwnatus should,
by this description of it, have been synony-
mous to fraud, or been used to express exclu-
sively some modification of fraud.

CHAPTER 1IV.
PREPARATIONS, ATTFMPTS, DECLARA-
TIONS OF INTENTION, AND THRLATS, CON-
SIDCRID As AFFORDING EVIDENCE OF DE~
LINQUENCY.

oF

§ 1. Probative force of these circumstances
considered in themsches.

I. PREPARATIONS; —— viz. acts doue in the in.
tention of giving birth to the act considered
as the principal fact, the fact said to be evi-
deneed.

The event having actually taken place,-—
if the acts considered as preparations with
regard to that event were such as properly
come under that name, their probative foree
with reference to it is out of dispute, and
they are assumed to be conclusive.

Of acts of this description, and those others
that follow them under the same moie ex-
tensive denomination of precedential acts, it
may be of use at the outset to observe, that —
although in point of time the acts themselves
are essentially prior to the principal act or
other fact—1t will frequently happen, that
the time when they are understood to be
such, the time when their connexion with the
principal fact is perceived, and even the time
when they themselves come to light, is of
later date.* That it should be so is the more
natural, inasmuch as — if the design, being of
a crxmmal or in other respects an obroxious
nature, is understood (or though it be but
suspected)—-a natural though not & necessary

* An example will be seen further on, in
Donnellan’s case,
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result is, that it should be frustrated : that
the obnoxious event should be prevented from
taking place.

1t is in the penal law that acts of this de-
seription have been most frequently hrought
to notice: the purchasing, the vollecting, the
fashioning, the instruments of mischief; the
repairing to the spot destined to be the scene
of it.

Not that the facts which are apt to come
in guestion in a non-penal cause are in their
rature by any means destitute of this species
of circumstantial evidence: . 1. Preparations
for the ceremony of interinent have been
brought forward as ciicumstantial evidence

of expected, thongh more naturally of prece- |

dent, ceath; moest coumonly to prove a death
which reaily took place: rarely, but not with-
out example, to afford a fallacions proof of
the death of a person at that time still in ex-
istenve.* 2. Preparations for birth (s e. for
parturition ) have heen brought forward, some-
times to repel the charge or suspicion of the
destruction of an illegitimate child by the
mother, somctunes to afford proof of filia-
tion, real or pretended. 3. Preparations for
the marriuge ceremony have been hrought
forward, sometinies as presumptive proof of
the subsequent performance of the eeremony ;
sometimes as proof of an engagement to that
effect, when satisfaction for the breach of it
has been claimed.}

When the act projected is of a eriminal
nature, or where on any other account the
discovery of the design threatens to be fol-
lowed either by the frustration of it, or by
any other inconvenience, either to the agent
in guestion, or to any other person or per-
sons, whose welfare 15 regarded by him with
an eye of sympathy, —the natural state of
things is, that the preparations <hould be
endeavoured tu be concealed. Understand,
the preparations for bringing about the event
which is particularly and for its own sake en.
deavoured to be brought about. Bat in this

main and direct design, are involved by ac- |

cident a various and almost indeterminate
maultitude of incidentu! and collateral ones:
1. Preparations for giving birth to productive
or facilitating causes, of all kinds and degrees
of propinquity or remoteness; for removing
obatructions of all kinds trom all quarters,

* See Causes Célebres. X
In the cases where the act has not been in-

tended, or the event not expected, the prepara- ;
tions, being employed as instruments of decep- |

tion, have been tinctured with thatspecies of fraud
which has, on a former occasion, been distin-
guished by the name of forgery of real evidener :
a deception which, though the object of 1t 1 to
disguise or sappress genuine evidence, becomes
itself evidence when discovered, but evidence on
the other side. Every species of deception. which,
if successful, would bave produced evidence on
the side of the deceiver, operates as evidence
against him in case of ill success,
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and, among others, for obviating suspicion of
the design itself ; 2. Preparations as it were
of the second order, for preventing discovery
or suspicion of the preparations of the first
order, viz. of those which are pointed most
immediately to the accomplishment of the
principal design; 3. To these preparations of
the second order, imagination will easily add
preparations of the third and fourth order,
and so on. For it is evident, that to this
chain of preparations—to the chain of even-
tual or intended causes, capable of being thus
spun out of the stores of wayward industry
—there can be no certain limit.

The measures thus taken for concealment
or 1llusion —for involving facts in datkness,
, or covering them with false colours — will
| sometinies appear in the form of discourse,
| oral or written ; sometimes in the shape of
i deportment,—phy-icalarts atlarge. Whatever
! a man dovs, he does either by his own hands,
: by his own immediate operative powers, or
{ by the hands of others. When he gives mo-
| tion to the hands of others, it will generally
| be by words. So, if the hands or the lips of
! others be prevented from raising up obstrue.
; tione to his designs: and, among tbe persons
i thus wrought upon— the persons prevented
{ from becoming or continuing to act in the
{ character of opponents, or converted into co-
; adjutors —may be the intended sufferer him-
} selt.
|
!
1

On March 30th, 1781, at the ossizes at
Warwick, Captain Dounellan was convicted
of murder, committed by poisening Sir The-
odosius Beughton, in whose estates be bad
an interest in right of bis wife. Under the
present, as well as several sacceeding heads,

| this case will be found pregnunt with a va.

Iriety of instructive illustrations. The deter-

i mination was tormed, that, in some way or

" other, the death of the young man should

take place. To shat the door against sus-

! pieton, a notion was 1o be propagated, that

! Ins state of health was desperate; that death

i — speedy death— was certain; that his im-

prudence was continually heaping up causes

upon causes.t The poison emploved was
distilled laurel water. The plant was to be
found of course in the garden; and the muc-
derer, not to have poison te buy, had pro-
vided himself with a still for the fabrication
of it. He practised distillation frequently;
and the room in which he operated was kept

by him locked up.] The young man had a

trifling complaint, for which he was taking me-

dicine: the contents of one of the phials were
to be got rid of, and the poison substituted.

The phials, as they came in, used to be placed

by him in an inner room, which be had been

in the habit of locking up. He happened once
to forget to take his medicine. “ Why” (says

Domnellan) “ don’t you set it in your outer

+ Trial, pp. 18, 20, fi 20, p 4%

-
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room? you would not then be so apt to for-
get it.”—— The fatal advice was taken: and
thus the necessary opportunity was prepared.

Preparations capable of a specific descrip-
tion are frequently and properly made the
subject of a separate prohibition ;—converted
into distinet offences,

Where the connexion between any such
preparatory act and its correspondent prin-
cipal act is looked upon as sufficiently inti-
mate — where the existence of the former is
looked upon as sufficiently conclusive with
regard to the existence of the latter —the vi-
gilance of the legislator has not uncommoniy
exercised itself in laying hold of the prepa-
ratory act, and converting it, by his prohibi-
tion and punishment, into a sepirate offence;
instead of taking the chance of the judge
being able to treat it upon the footing of an
evidentiary act, with reference to the cor-
responding principal act, and so bringing it
within the punishment already attached to
such prircipal act. Forgery, coining, but,
above all, sinuggling, afford co many instas ces
of this line of legislative practive.” Under
the Licad of Indirect Legislation, it has been
brought to notice in another place.$

To an operation of this sort an ohjection
presents itself, which, when it is not conclu-
sive as a bar, may at any rate be useful as a
caution. Such an operation, it may be said.
will be either useless or mischievous: use-
less, if the effeet of it be not to cause a man
to be convieted of the offence in a case where
otherwise he could not have been convicted;
mischievous, in the opposite case. To the
Jjudge alone it belougs to be informed of the
circumstances of each individual case; to the
legislator not. If, in any given instance, to
him who is thus informed of those cireun-
stances, the evidentiary act, even with the
addition of whatever other evidence the cuse
may happen to furnish, does not appear to
afford a sufficient ground for pronouncing the
existence of the principal act, —the operation
of the legislator — the obhgation which he
lays on the judge to act as if the ground were
sufficient —1s an aet of injustice: it i pro-
duetive of punishment where not due: —and,
in the only remuining case, justice, at any rate,
does not gaiu by it.

* On_this principle, for the more eftectual
preventivn of the crime which consists in the
marder of an illegiumate child, a punishment
has been imposed by English law upon the mere
concealment of the birth— an act in itself nowise
criminal, but considered in the hght of evidence
of a criminal intention,2

+ Dument, Traités de Législation ( Ed. 1802,)
i 119, See above, Vol. L p. 554, ’

a Concealing or endeavouring to conce.l the
birth of a child, is made a misdemeancur by 9
Geo. IV. c. 31, § 14, and the offender is lable
to be imprisoned tor any tern not exceeding two
years,—£d.

=
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To this objection three answers may be
applied.

1. In the first place: the act of the legis-
lator —the act whereby the prohibition is
issued, together with its punishment —is
(as such) prior in its date to the occasion by
which any act in disobedience of it can be
produced, The subject has complete and ef-
fectual warning of 1t (for, if not, the answer,
it must be confessed, does not apply:) the
subject has complete warning of the prohibi-
tion put upon the newly-prohibited act, the
formerly unprohibited and amply evidentiary
act:; and the abstaining from it is as much
in his power as the abstaining from the prin-
cipal act. If indeed the law — instead of
being a law precedent to the offence, a law
issued with the ordinary precedent notice —
were a law subseguent to the offence .— were,
in a word, in the language of English juris-
prudence, and after the fashion of every de-
cision of jurisprudence in a new ecase, that
monster of iniquity an ex post facto law;—
then, indeed, the objection would be not only
applivable, but unanswerable. But thisis not
supposed to be the case.

2. In the next place: the more effectually
to secure innocence from the punishment le-
velled against guilt, — when an act that acei-
dentally might now and then, in the character
of an evidentiary act, have involved the agent
#u the punishment appe: taining to the prinei-
pal act, — when such an act is taken in hand
by the legisiator, and converted into a prin-
cipal and independent offence, care ought to
be, and commonly js, tuken, to interweave
in the deseription of the new-created offence,
explanations, serving to limit it, and make
sure of confining the application of the punish-
ment to the case where the quondam eviden-
tiary act, the supposed act of preparation, is
really such —is really connected in the mind
of the agent with the intention of committing
the principal act,

3. In the third and last place: to the last-
mentioned precaution may be, and not unfre-
quently is, added another,—viz, the reducing
to a degree below that of the original or prin-
cipal offence, the punishment annexed to the
evidentiary, the new-created offence. Instan-
ces of this sort, in no inconsiderable number
and variety, would probably be found in the
laws of all countries relative to smuggling:
they certainly are to be found in the British
Iaws relative to that multifariously-diversi-
fied species of offence.

What has been said of preparations may ap-
ply. with little variation, to attempts ; since——
with reference to the ultimate object of in-
tention, the ultimate result — all attempis,
all inotions previous to consummation, may
be cousidered as preparations. By attempt,
we understand action, carried beyond mere
preparation, but falling short of execution of
the ultimate design, in any part of it.
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Between preparations and attempts, the
distinetion will (it is evident) be, in
cases, very indeterminate; and in diﬂ"‘:g
cases it will be widely different. In penal
cases, it will be different aceording to the
nature of the species of offence: in offences
of the same species, it will be different again,
according to the different circumstances in
which, the different means by which, the in-
dividual offence in question is endeavouled to
be commtted. In case of homicide, for ex-

ample, — according as the intended scene is |

laid on shipboard or by land: on the public
way or in a private chamber; by drowning,
fire-arms, or poison.

Fortunately, on the present occasion, these
distinetions are as useless, as, on any occa-
sion, they would be mice and intricate. Su
the ultimate design be evidenced, whether
the act hy which it is evidenced come under
the denomination of an attempt, or only of
an act of preparation, makes in this re~pect
no difference.

1I. Second example of circumstantial evi-
dence decidedly precedent to the faet evi-
denced, Declarations of Inteniton: — of the
intention to perform the act, the performance
of which constitutes the prineipal fact, the
fact evidenced, as above.

This species of circumstantial evidence
bears a close analogy to the foregoing. De-
clarations of intention are expressions of
intention puiposely conveyed by words: by
preparations, purposely or not, the intention
is expressed by acts, The former belong to
the head of personal evidence by discourse ;
the latter to that of personal evidence by de-
portment.

Iil. Threatening, or Menacement. A threat,
an act of meunacement, is a name given to a
declaration of intention, in the case where
the aet declaied to be intended is of the num-
ber of those of which it is supposed that the
effects would be of a painful nature, with
reference to the person to whom the decla-
ration is addressed.

The reason for giving to a declaration of
intention in this case a separate mention under
aseparate name, is, that it necessarily assumes
a separate name in every system of penal law;
inasmuch as, where the acz declared to bein-
tended is eonsidered and treated as an offence,
so is (or at any rate, in cases of a certain de-
gree of importance, so ought to be) the de-
claration likewise.

A declaration to this effect may be ex-
pressed by any other signs as well as by words,
Preparations, when open, may have for a col-
lateral objeet this collateral result.

It matters not whether the threat be ad-
dressed immediately to the person on whose
mind the unpleasant impression is intended
{or declared to be intended) to be made, —
or to any other person or persons, to the in-
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tent that, in one way or other, at some time
or other, it may reach his notice. In a word,
if it be in the shape of a discourse, oral or
written, that the threat is meant to be con-
veyed, it matters not whether he be men-
tioned in the second person or the third.

For the reason given above, menacement
is presumptive evidence of the act; &. e. that
it was by or with the co-operation of the
threatener that the act was done: but, for
the reason also given above, the evidence is
not of itself absolutely conclusive.

§ 2. Infirmative circumstances applicable.

L. Preparations and Attempts :* infirmative
circumstances applicable to them.

These circamstances have been already con-
sidered in the character of criminative cireum-
stances, evidentiary of the part supposed to
have been taken by the supposed delinquent
in the production of the noxious result.

Remarmn to be brought tv view the several
possible facts by which, in the character of
infirmative facts, their probative foree, in re-
gard to the part supposed to have been taken
by him, is capable of being diminished.

1. Intention diffcrent ab initiv ;+ in which
case, the result intended to be produced may
have been cither—1. altogether innoxious;i

{ 2. less noxious than the result that acrually

took place; or, 3. equally or more noxious.§

* In some cases the preparation and the af.
tempiwill be clearly distmguishable, but in others
they will not. To the present purpose. at any
rate, they may be brought together under one
head ; in respect to the infirmative fucts capable
of applying to them, there will not be found any
difterence.

+ In this case (it imay be objected) the fact is
not, properly speaking, an infirmative one.
pleading it, a man would not (as in the other
cases that have been seen) admif—he would on
the contrary deny, the existence of the inculpa~
tive fact in question. True: the preparation or
attempt was not a preparation or atteinpt to pro-
duce exactly the same result that, in consequence,
is understood to have taken place but 1t was,
however, a preparation, an attempt, to do some-
thing ; and a preparation or attempt of which
the mischief in question has been the result. A
man is killed by a bullet, shot out of a fowling-
plece : whether the intention was to kill or not
to kill, suppose the supposed delinguent were, a
little before. seen putting a bullet into the fowl-
ing-piece, the preparation thus made would not
be the less likely or the less fit to be considered
in the Jight of an evidentary circumstance, pro-
babiliring the intention of producing the mis-
chievous result that actually took place.

% See Donnellan’s case. Crime — murder,
poisoning by water distilled from lourel leaves:
criminative fact—preparation for distilling : in-
firmative supposition —it might have been for
water from rose or other leaves; and such was
the colour endeavoured to be given to it.

fi It is only in the character of an infirmative
supposition applicable to a criminative eviden-
tiary circumstance, that the state of things here
supposed applies to the present purpose. What,
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2. Intention overshot by the result. But in
this case the dizprobubilizing, the infirma-
tive force of the infirmutive faet, applies, not
to the whole of the result, but only to the
excess of the result produced over the result
intended.*

3. The intention changed ; viz. at a time
posterior to the attempt or course of prepa-
ration, which, being proved, is exhibited in
the charaeter of a probabilizing circumstance,
evidentiary (as against the supposed delin-
gent) of a participation in the produetzon of
the misehief.  Here, as above, it is ouly on
the supposition of the fresh design’s being
less mischievous than the original one, that
the possibility of the infirmative fact in ques-
tion can have (or at least ought 1o have) any
influence in practice.

4. Intention persisting, power fuiling: the
result, though iutended to be produced hy
the supposed delinquent, having in fact heen

produced. not by any act of his, but by other |

means,}
3. Among co-delinquents, the operation of

on the supposition that the consummation of the
act of dcquuenc_v is sufficiently proved by the
help of ulterior evidence. may be the proper re-
lative guantity of punishment (relation being had
to the more ordinary case of an exact conformity
between the criminal intention and the noxious
result,) is a guestion that belongs to another
place. On this point, see ITntroduction to Mo-
rals and Legislution. Vol L. p. 83, et seq.

In the State Trials may be seen a trial for
maiming, in which the dcfence was, that the
maiming was unintentional, the design being
manifestly to kill, for that manning would not
answer the purpose. Conviction took place not-
withstanding ; it is difficult to say whether pro-
perly or not : the indictment being grounded on |
unwritten law, under which neither right nor
wrong can have any determinate place. Under
the statute law,— where the intention has been

equally or more noxious than the resulr, there
will be no difficulty in saying that the punish-
ment allowed to'be infhieted ought to be at least !
equally great, because, in resolving the mischief |
of the offence intv its component elements (viz. |
into the mischief of the first order, viz, that which |
falls on the individual specially injured and his
immediate connexions — and the mischief of the
second order, viz. the alarm and the danger ex. |
tending to the community,) it will be found that
the aggregute mischicf, and thence the demand |
for punishment, is not, in this snomalous and
extraordinary case. inferior to what it is in the |
ordinary caxe, (See Dumort, and ** Introduc-
tion,” &c. wt supre. )

* Among a number of consilerations, each of
which would of itself be suflicient for the aboli-
tion of the savage practice of confounding homi. «
cide on the occasion of a duel in consequence of
mutual consent, with homicide in the way of as.
sassination, one is, that in general the result in-
tended is not death, but only disablemient ; and
the proof is, that no soouer has the disablement
taken place, than hostility ceases.

+ See Bradford’s case, in o Treatise on Cir-

cumstantia} Evidence, occasioned by Donnellan®s
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the immediate criminal agent varying from the

mon design agreed on. This, a case fre.
gnﬂy exemplified, includes the three first
cases, being distinguished by no other cir-
cumstance than that of the number of the
otfenders.

Two or three engage in & plan of robbery :
one of them, in prosecution of the design,
commits a murder — on his part intentional,
but not necessary to the design. Whether,
in the intention of eommitting the greater
crime, the accomplices in the lesser did or
did nol take part, is among the questions
which (ina case of humicide on the occasion
of a design of robbers ) have been passed over
us not worth notice by the unfeeling negli-
gence of English judges.

In an early and rude state of society, the
attention of those on whose will the fate of
their fellow-creatures depends, has every-
where been almost exclusively pointed to phy-
sical fucts, regardless of psychological ones,
In the in~tance of the Chinese lawyers, Eng-
lishmen being the eventual or intended vic-
tims of it, this barbarity has attracted notice.
But it, on this score, the first stone be due to
the head of the Chinese lawyer, the second
is, on a multitude of similar accounts, due to
thove of his learned brothers on the Duglish
beneh.

1L Declarations or other expressions of in-
tention: infirmative facts applicable.

To the eriminative foree of diseourse ex~
pressive of an intention to commit an offence
of the nature of that cventually committed,
the supposable facts that apply in the cha-
racter of infirmative rousiderations, are, in
species and denomination, the same that have
been seen applying in the casc of preparations
and attempt=. But, forasmuch as words are
apt to be uttered with less consideration than
a course of preparation attended with labour
and hazard is wont to be engaged and perse-
vered in,—the probative foree of the erimina-
tive circumstance seems in general less consi-
derable, and at the same time the disprobative

trial.s Bradford being an innkeeper, a traveller,
seen to be well provided with money. put up at
his house. The traveller was found weltering
in his bleod, Bradford in the room, armed as
for the crime: he had, however, been frustrated
by another traveller, with whom he had had no
intercourse on the subject, and who on his death-
bed contessed the fact,

¥+ Where a number of persons are engaged
together in some unlawful pursuit, and one of
them, on a sudden, in furtherance of their com-
mon purpose, commits a murder, they are all
guilty of murder in the eye of the law. Fost,
351 to 3343 2 Hawk, P.C. cap. 29, 88 8, 9. —

——

2 There were various tracts on this subject,
One will be found editorially quoted (infra, p.
182,) which does net appear, however, to be that

referred to by the autifer,— Zd.
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force of the infirmative consideration more
considerable,

Being of the nature of confessorial evidence,
viz. of that species of it which is extra-judicial
and spontaneous, differing only in respect of
relative time (the confessorial evidence being
subsequent to the event, the evidence bere
in guestion antecedent.) it stands exposed to
the disprobative force of the same infirmative
considerations as confessorial evidence, whick
see.”

1. If the state of things expressed in the
former instance by the words intention dif-
ferent ab initio be exemplified here, this is
as much as to say, that the declarations that
have place here (viz. the declarations of an in-
tention to commit the crime that in fact was
afterwards committed) were false. Supposing
such to he the case; the inferences that may
he drawn from them, aud the infirmative con-
siderations that apply to their probative force
in the character of criminative chicumstances,
are the same as in the case of fulse extra-
Judeeial and spontanecus confessoreal coidence,
or false respension, which sec.d

The supposition that these declarations are
false, may, at first view, be apt to appear |
inconsistent with the Supposition all along |
made; wiz. that the erime in question huc
actually heen committed, and that by whom
committed (or rather, whether committed by |
the suppused delinquent) is the only remain-
ing subject of inquiry. But, whether the
crime actually committed, by the =upposition,
had or had not the supposed delinquent fora
sharer in it, — the declarations made of an in-
tention to connnit a crime of that or a similar
description may, at the time when made, have
been false: and declarations of an intention
to comunt a crime are no less susceptible of

~ CIRCUMSTANTIAL — PREPARATIONS, e,
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taken at large (viz. declarations of an inten.
tion to commit the erime afterwards commit.
ted,) apply to threats; viz. to threats bearing
relation to the same crime. But in the case
of threats, these infirmative considerations
seem in some instanees to apply with supe-
rior disprobative force.

In the case of threats, very commonly the
result really intended to be produced is, —
not the mischief of the crime, nor, therefore,
the erime itself, — but only the apprehension
of it —the alarm, the terror naturally attend-
ant on the expectation of it — ou the contem-
plation of it in the character of a mischief
hikely to take place. If so, it is in this way
that the state of things expressed by the words
intention different ab initio is here verified,

The consideration that contributes to ren.
der the falsehood of the declaration in gues-
tion in this case probable, and consequently
to weaken the probative force of this circum-
stance in the character of a ci cumstantial evi-
dence of the imputed delinguency, as against
the supposed delinguent, is, the tendency of
such a prediction to obstruct and frustrate its
own acemnplishment. By threatening a man,
you put him upon his guard; and force him to
have recourse to such means of protection,
as the foree of the law, or any extra-judicial
| powers which he may have at command, may
be capable of affording to him.

Whatever may be the disprobative force
with which, in the character of an infirma-

* tive fact, this tendeney on the part of an an-

tecedent threat may operate in opposition to

" its probative (viz. to its criminative) force,

being false, than declarations o” the opposite |

east, viz. declarations of an intention to ab-

stali from the commission of that or a similar .

crime.

See Chapter VL, in which the various in-
ducements by which a man may have becn
engaged to avow the commission of a crime,
committed or not commitied, are brought to
view.

111, Threats: —infirmative considerations
applicable.

To threaten to do a criminal act is to ex-
press an intention of committing it. The
only difference is, that, when a man threatens
to commit a crime, he not only expresses an
intention of committing it, but declares this
intention in the design that such his declara-
tion should come to the knowledge, and be
productive of fear in the mind, of some per-
son in whose mind (if committed) he expeets
it would be productive of grief,

Of course, whatsoever infirmative consi-
derations apply to declarations of intention

* Vide wfru. Chap, VL

4+ Chap. V. & VL

— the indication afforded by this infirmative
consideration can never be peremptory and
corclusive. By the testimony of experience,
criminal threats are but too often, sooner or
later, realized. To the intention of produ-
cing the terror, and nothing but the terror,
succeeds, under favour of some special op-
portunity, or under the spur of some fresh

" provocation, the intention of producing the

mischief; and (in pursuance of that intention)
the mischievous act.
Note, that among the tendencies of menace-

- ment is that of operating at the same time

as an evidence of an ulterior and distinguish-
able evidentiary fact ; viz. operation of corre-
sponding motives, existence of corresponding
dispositions: permanent sources of the de-
linqueney in question, in the instance of the
supposed delinquent. As to this point, see
further in an ensuing chapter.}

A question which may occasionally arige
i8, how far mcndacitu on the part of & witness
may be considered as prohabilized by evidence
proving him to have previously threatened to
prejudice by his testimony a party on a side
opposite to ‘that on which he is called: in par-
txcuiar, ina cnmwal case, to have threatened

I., res Chap, ML
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to give such testimony as should render cer-
tain, or more or less probable, the conviction
of the defendant.

In this supposed circumstantial evidence
of mendacity may be seen a very frequent
source of delusion, and a very useful instru-
ment in the hands of delinquents and their
advocates.

1f the threat be conditional, next to nothing
is proved by it: if sbsolute, still less. < If
you do not so and se as I would wish, I will
testify against you.,” With superior and re-
fined morality, it certainly is not consistent
for a man thus to render dependent on a com-
pliance with his personal wishes a service
which he owes to justice. But does it follow
that, because~—out of court, and before you
have been called upen for your testimony by
the official ministers of justice— you reserve
to yourself {or rather declare yourself to have
reserved to yourself) the faculty of making or
not making, as you think fit, the preliminary
disclosure which may eventually lead to pro-
secution, —that therefore, if by the power of
justice called upon for your testimony, you
will perjure yourself?

A threat, however, of this kind —though,
taken by itself, it operates with very little
force in the way of presumptive evidence of
mendacity — may be of considerable efficacy
in corroboration of other circumstantial evi-
dence to the same effect.

CHAPTER V.

OF NON-RESPONSION, AND FALSE, OR EVASIVE
RESPONSION, CONSIDERED AS AFFORDING
EVIDENCE OF DELINQUENCY,

1. Firsr article of that class of eircumstantial
evidence, the nature of which is to present
itself at a period of time subsequent to that
of the principal fact, — non-responsion judi-
cial: silence on the part of an individual
(being a party to the cause) at the time of
his being subjected to examination in due
form of law: wilful forbearance to make an-
swer, in the character of a deposing witness,
to any relevant question put to him in the
course of a judicial examination. In this case
is involved the supposition of the establish-
ment of the practice in question, in the in-
stance of both parties, plaintiff and defendant,
in both sorts of causes, penal and non-penal:
and, in the supposition of the estebleshment
of that practice, is again involved the sup-
position of the propriety of it — of the pro-
priety of it, in the utmost latitude of which
it is susceptible, as above. Is it then proper,
and to an extent thus unhimited? Yes: and
that for two sorts of reason. In thefirst place,
because the notions by which, in one of the
four enses (viz. that of the defendant in a
cause of a penal nature, ) it stands condemned,
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are mere prejudices— groundless and utterly
indefensible prejudices — conceits, founded
not on the prineiple of utility, but selely on
the principle of caprice. In the next place,
because, in this case, as in the three others,
the practice in question is the most powerful
as well as the safest of all instruments that
can be employed for the discovery of truth,
The reasons in favour of the former of these
positions will be exhibited under other heads:*
the reasons which the latter has for its ground
will now appear as we advance.

The fact of which this sort ef behavious
operates as evidence—the conelusion to which
it tends, the inference which it appears te
warrant — varies in its description, as already
intimated, according to the quality of the
cause, penal or non-penal, and the relation
which the party, plaintiff or defendant, bears

| toit,

Case 1. — Let the cause be a penal one,
and the person examined in the character of
a witness, the defendant. In this case the
conclusion will naturally be, that he is guilty
of the offence of which he stands charged.
Thus stands the proposition: the proof will
be exhibited further on.

Case 2. — Let the canse be a non-penal
one, and the party examined be the defendant,
as before. The conelusion is of the same kind,
varying only with the nature of the cause.
The predicament he stands in is of the num-
ber of those in which a man stands bound by
law to take upon him the obligation seught
to be imposed upon him by the plaintiff’s
claim,

Case 3.— Let the cause be a penal one, as
before, but the party the plaintitf. In this
case, if it be a cause purely penal,—the de-
mand made by the plaintiff being purely the
infliction of punishment, and that a punish.
ment not including any effect of a nature to
afford personal satisfaction to himself; as is
the case where the plaintiff prosecutes for the
public merely, in which case he is a publie
officer, acting without personal interest; in
this case it cannot fall to the share of the
plaintiff to be examined. If by accident (and
it could happen only by accident) it did fall
to his lot to be examined, wilful forbearance
to answer is a result that can scarcely be sup-
posed, it being difficult to suppose a motive
that should engage bim to it: and supposing
it to take place, no conclusion can in the
nature of the case be drawn from it. If the
cause be of the mixed kind, in which a non-
penal demand is combined with the penal one
— a demand of satisfaction for the benefit of
the individual, with the demand for punish.
ment to be inflicted for the benefit of the
public, —in this case, so far as concerns the
non-penal part of the demand, the case coin=

* Vide Book IX. Exclusion.
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cides with the case next following. The con-
clusion turns to the prejudice of the plaintiff,
in the same way as we saw it turn {o the
prejudice of the defendant in the preceding
non-pensl case.

Case 4. Cause, non- penal; party, the
plaintiff, as before. Conclusion, the plain.
tiff’s claim ill-founded : the defendant not in
fact in that situation which it is necessary
he should be in, to give legality to the de-
mand made upon him by the plaintiff — the
demand that he shall be compelled to submit
to the obligation sought to be lmposed upon
hira at the instance of the plaintiff, the obli-
gation correlative to the plaintifi’s pretended
right.

Now then as to the proof — the grounds,
of the conclusion, that the party refusing to
make answer to questions put to him by au-
thority of justice, was in the wrong, in re.
spect of the point in controversy in the cause,
And, first, where the party in question is the
defendant, and the cause a penal one.

1. Supposing him not guilty, such silence
eannot but be detrimental to him: supposing
him guilty, it cannot but be advantageous to
him; that is to say, supposing the judge were
to abstain from drawing the inference which
no individual viewing the matter in the same
point of view ever fails to draw, on the ground
of the known piinciples of human natere and
common sense.

To answer one way or other, cannot but
be in his power. No question whatever to
which a man, any man whatsoever, is not
able to make an intelligible answer of some
sort. Quest. What do you know about this
business ?  Ans. So and so: or, I know no-
thing about the matter. Whatever be the
question, whosoever be the individual to
whom it is propounded, an answer to one
effect or the other may in every case be given
by him. The answer may be true or tulse:
if false, the case belongs to the head next
considered.

The party is exposed to suspicion—to a
strong and serious suspicion, of having been
really guilty of the offence of which he stands
accused. Followed or not followed by pu-
nishment, —the persuasion entertained re-
specting the truth of the accasation——enter-
tained hy every man to whose cognizance the
particulars of the examination present them-
selves, will be the same. 'The part that will

be in general acted on such occasion by aman !

who feels bimself guilty, being made known
to all mankind by reason grounded on expe-
rience, — s0 sure as that part is acted by any
man, so sure will he be looked upon as guilty
by all who know of it: and, being so looked
upon, the disrepute attendant upon the of-
fence — the punishment attached to it by the
popular, or say the moral sanction — the for-
feiture of a correspondent portion of esteem,
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and consequent good-will, attaches upon him
of course.

Supposing him not guilty, every fact and
circumstance that he knows, will contribute
(if known) to manifest his innccence: for,
that he has not done the act charged upon
him, is certain by the supposition. Between
facts that are all true, there cannot be any
incompatibility, any inconsistency : if, there-
fore, there be a single true fact with which
the fact charged upon him is inconsistent, that
fact cannot but be false. Speaking, therefore,
from memory, and not from invention, — by
every fact he discloses he gives himself an
additional chance of manifesting the falsity of
the imputation cast upon him. Fourbearing to
put in for this advantage, ke makes manifest
by as plain a token as it is possible fora man
to display — as plain as he could by any the
most direet confession that were to confine
itself to general terms, — that the situation
he is in, is of that sort that does not suffer a
man to put in for that advantage: the situa-
tion of bim whose memory bolds up to him
the picture of his own guilt, :

Such are the grounds of the inference.
spread out at full length, But where is the
individual, male or fvmale, high or low, rich
or poor, who, being of ripe years and of a
sound mind, is not in the habit of drawing the
same inference with equal correctness and
seeurity, though by a shorter process, and
without the trouble of clothing it in words?
Where is the master or mistress of a family,
who secing reason 1o suspect a child or ser-
vant ot any forindden act, does not, for the
confirmation or removal of such suspicion, em-
ploy this species of evidence, and with more
confidence than any other?— Silence ix tan-
tamount ty conjession, is accordingly an obser-
vation, which, whether it may Lappen or not
to have been yet received in any collection of
proverbs, is repeated and acted upon with not
less confidence and certainty, with not less
safety, than the most familiar of the sayings
which have been thus distinguished.

Could the existence of a set of human be-
ings have been conceived, endowed with any
particle of the attribute of ratiomality, in
whom a coneeit of any kind should to such a
degree bave extinguished the lights of reason
and commen sense, as to have disposed them
to shut the door of justice against this surest,
safest, and most satisfactory species of evi-
dence? Yes: two have already been indica-
ted : —English lawyers,—and a people whose
boast it is, with eyes hermetically closed, 1o
be led by a hook put into their noses by the
interested hands of English lawyers.

In the cLaracter, or at any rate the guise, of
an objection or exception, one consideration
has here a claim to notice. A case (it may be
said) there is, in which, in the instance of a
defendant under examination, the inference
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from muteness to delinquency will not be
just ;—understand, the individual act of de-
linquency of which he stands suspected: for
it is relatively to that, and that alone, that
decision pronouncing delinquency can be per-
tinent and just. His conduct will be just the
same, if, instead of the motives furnished (as
above) by appropriate delinquency, there be
any others to which it can bappen to bind
bim to silence with equal force. And, with-
out having been guilty in respect of the indi-
vidual act of debuqueney imputed to him,
may it not Lappen to a man to be hound to
silence by the pressare of other equally coer-
cive, or even more than equully coercive,
motives?

Yes, certainly it may: but of what nature
can be these hypothetical and just possible
motives? Motives derived from delmgueney;
motives not derived tfrom delmquencey. Under
one or other of the<e divisions they cannot
bat be comprised.

Say, in the first place, motives derived from
delinquency. Thedehnquency from whieh they
are derived will then be of an order inferior,
equal, or superior (understand, as indicated
and measured by the degree of punishment,)
with reference to the act of dehnqueney upon
the ecarpet. To maotives derived from delin-
quency of an inferior order, it cannot happen
to have produced this supposzed equal pres-
sure: sooncr than expose himself 1o the su.
perior punishment, as he would by silence, a
man will make answer, though such answer
be confossion, and though the effect of suech
confession be to expose him to punishment,
—such punishment being, by the supposition,
inferior to that to which he would expose
himself by silence.

Put the case of equal delinquency and pu-
pishment, the silenee will be quite natural:
put the case of superior delinquency and pu-
nishient, it will be still more so0. But what
follows to the prejudice of the conelusion, at
least in respect of the utility of the practical
eonduct proposed to be grounded on it ? ——
Absolutely nothing.

1. In the first place, a coindidence of this
sort, though possible, is much too rare and
too mmprobable 1o constitute a valid objection
to the practical conduet to which the infer-
ence leads. If valid a» an ohjection to con-
viction and execution in this case, it would
he an objection at least equally valid to con-
viction and executionin every case: it would
be an objection more than equally valid to
every other species of circumstantial evi-
dence; in a word, to every othber species of
evidence. False testimony —even false cri-
minative testimony — at least, falsetestimony
amounting to mere incorrectness, and not
aecompanied with criminal consciousness, —
is more common than the sort of coincidence
here supposed. False testimony in cases non-
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penal is abundantly more so: in penal causes,
false testimony on the exculpative side still
more so Cases of this rare sort have now
and then appeared; but as often as they
bave appeared, they have been cited, not for
their probability, but for their extruordinari-
ness,

A story I have often heard or read of (no
matter which) may serve for illustration. An
entertainment was given by some great per-
sonage to a numcrous and mixed company :
in the course of it a trinket was displaved,
| the value of which had, by I know not what
operation of the principle of association, been
raised in his imagination and affections above
all ordinary estimation. On a sudden, an
alarm was given that the precious article was
missing, © Let every man of us be searched,”
said one of the company. ** Yes; let every
man of us be searched,” said all the rest,
One man slone refused: the eyes of all were
instantly upon him: his dress betrayed symp-
toms of penury: no doubt remuined about the
thief. He entreated and obtamed of the mas-
ter of the hou~e a moment’s audience in a
private roum. His pockets were turned inside
out, when s one of them was found — not
. the To~t tiinket. but some'ling catable. He
{ bad a wite who for such or such a time had
gone without foud.

The story may he true or not true: but
supposing it ever so trug, would it afford any
valid ehjection against the universally-pre-
vailing law which authorizes the making
search about the persons, abodes, and other
receptacles, in the oeccupation of suspected
persons, for stolen goods? It would afford
a betfer arqument in such case agsinst such
search. than the possibility of the coincidence
in questiom can atford against the examina-
tion of a defendant.

2, Another consideration is, that— sup-
pusing the comeidence realized, the inference
drawn (and that by the <upposition an erro-
neous one,y and the deci-ion followed by the
practical measures which are the proper con-
sequences,—still there is no harm done* A
man suffers tor an offcuce indeed of which
he is not suspected or accused, but not for
an offence of which he is not guilty, The
conrequence is good in all irs shapes:—pre-
vention by example—— prevention hy incapa-
citation — reformation — compensation, if the
case calls for it, and furmshes matter for it:
{ — the good, in all its shapes, that is looked
for in penal justice; none of the alarm that
reverberates from injustice.

Remains the case of the absence of all de-

* 1 say, for shortness, there is no harm done;
for correctness, the expression will not serve. A
harm there is done: the harm which consists of
insufficient punishment-.- the harm which takes
place when a man, having incurred a greater pu-
uishment, is, instead of it, subjected 10 a less.
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tinquency. But if the former case is so rare,
how much rarer is this latter case! Toa
suffering, equal or superior to that which is
fastened upon a man by the given delinquency
with the punishment annexed toit, he would
expose himself, were he to make his conduer
known:—expose himself, without being just-
ly chargeable with any act of delinquency —
without having done any of those acts in vir-
tue of which the punishment would be just.
This, indeed, is possible, but still more hn.
probable.

Innocent bimself, a man chooses to be

treated as if he were guilty, rather than to !

expose the secrets of a mistiess or 8 friend:*
an act of martyrdom perfectly heroical, and
the more heroieal, the fitter a subject for a
play ot a romance. But the more Leroical,
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the more rare; and therefore the less fit a

subject to constitute a ground for the steps
of the legislator.

The seeret protected at this price, the se-
cret of the mstress or the filead, — was there
any spice of delinqueney mined withit? The
muteness, heroieal or otherwize, i~ at any rate
critinal; it is the common case of an unwill-
ing witness, unwillng to expose a friend to
the punishient which hiz delinquency has iu-
curred: that sort of contumary which, where-
soever it exists, it is incawbent en the law
to get the better of at any price.

Without any the least puilt on any part
— ou the part of the examinaut him=elt, on
the part of his wistresz or his friend, — of a
true and full account of his own procceding,
out of hi= own mouwth, wdl the effect be to
subject them or lnm o punishment? Of a
conduet whieh, not hairg tamnted with delin-
quency, expos<es a man to suffer as tor delin-
quency, are any examples to be found? Not
impos<ibly @ but, once more, the case is too
extraordinary to afford any tolerable ground
for the rejection of so wnstructive a species
of evidence-—a species by far less exeeption-
able, less hable to give buth to uudue deei-
sion, than any uther thut can be named.

Appeurances are against him (to borrow a
phrase from the title to & play 1} appearances
are against him; and, by the disclosure of
these appearances, he subjects himself to pu-
pishment for an offence of which he was in-
nocent. Appearances are against him ? Yes,
some of the appearances: but are there none
that are for bim? The same examination
which calls upon him to diselose the one,
ealls upon him ro diecluse the other : of those
which are against him he is called upon to
give an explanation : the explanation, if fa-

* Not many years ago, at a special commission
in the south of England, a respectable tarmer
guffered himself to be found guilty of arson, in
order to screen his son.  As soon as the son was
out of danger, the father’s innocence was made
manifest, and he was pardoned. — Ed.
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vourable to himself, will, by the supposition,
be conformable to truth: being conformable
to trath, is the conclusion to be that it will
he dishelieved ? That by possibility it may
be so, is not to be denied ; but, onece more,
probabilities, and not improbabilities, consti~
tute the true ground for legislative practice.

11. Non -responsion extra-judicial : in a
penal case, the act (the negative act) of him
who, understanding himself to be suspected
of an offence, and being interrogated con-
cerning it, forbears to make answer to such
Jjudicial questions as are put to him in relation
to it

The tendency of this case is evidently to
afford an isference of the same nature as is
afforded in the ease just mentioned. In de-
gree, however, the inference will most eom-
moply be weaker, and is capable of existing
in all degrees down to ). The strength of it
depends prineipally upon two eircumstances:
the strength ot the appenrances (understand,
the strength they may naturally be supposed
Lo possess, in the point of view in which they
present themselves to the party interrogated)
—the strength of the appearances, and the
quality of the incerrogator.  Supposc bim a
person of ripe years, atmed by the law with
the authority of justice, authonzed (as in
offences of a coertam magnitude persons in
general commonly are, under every system
of law ) to take tmmediate measures for rens
dering the supposed delinguent fortheoming
for the purposes ot justice.} —autborized to
take such measures, and {o appearance bav-
ing it in contemplation so to do; —in such
cave, silence instead of answer to a question
put to the party by such a person, may aford
wn inference fittle (ifat all) weaker than that
which would be afforded by the like deport-
ment in case of judiesal interrogation before
a magistrute.  Suppose (on the other hand)
a question put in relation to the subject, at
a time distant from that in which the cause
of suspicion has first manifested itself, — put
at a time when no fresh incident leads to it,
— put, theretfore, without reflection, or in
sport, by a child, from whom no such inter-
position can be apprebended, and to whowe
opinion no attention can be looked upon as
duc: in a case hike this, the strength of the
inference may vouish altogether.

In the three remaining cases (that of the
plaintiff in a penal cause, that of the plain-
tiff and that of the defendant in a non-penal
cauze)——from what has heen said it will be
casy to deduce the nature and strength of the
inference afforded by this same modification
of circumstantial evidence. In all these cases,
the evidentiary fact heing non-responsion,

+ To conduct the party, for example, to a ma-
gistrate, or, at any rate, to give information to a
magistrate, for the purpose of the party’s being
so conducted before him.
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the fact evidenced will be want of right,—un-
foundedness of the pretensions advanced by
them in their respective situations. In all
these cases, the relation — the connexion —
between fact and fact, on which the presump-
tion grounds itself, is the same : the cases in
which the presumption is lhable to fail, are
also much the same: but the injury liable to
result to the individual from a decision to
his prejudice, in the case where such decision,
in respect of its being grounded on sach pre-
sumption, is tudue, being by possibility not
so great, —the inference will be drawn with
50 much the greater freedom in any of these
three latter cases then in the case first men-
tioned.

111, Fulse responsion. The inference is of
the same nature ; and in point of strength,
whenever in this 1espect there is any duffe-
rence between this case and that of non-re-
sponsion, it is in this case that the Inference
(the probability of guilt - will be the strongest.

In the rase of Judicial nterrogation, the
particular inference applying to the particular
ease will be strengthened by the general un-
favourable inference, the shade thrown upon
a man's character by the additional cireum-
stance of falsehood : supposing it always to
have acquired the tinge of mendacity by the
infusion of eriminal consciousness.

In the case of non-judicial interrogation,
whatever counter-inference may be deduced
from the topic of incompetency on the part
of the interrogator, will, by the additament
here in guestion, generally speaking, be re-
pelled.— A question, an idle qaestion, put to
me by acbild ? A question fiom such a quar-
ter, —could I have conceived that it would
be thought to have any claim to notice ? In
justifieation of simple silence, the defence
might be pertinent, and even convinawg : to
fulse responsion, the application of it could
scarce extend. Of the claim it had to notice,
you yourself have horne suflicient testimony :
so far from grudging the trouble of a true
answer, you bestowed upon it the greater
trouble of a lie.

False answers are, naturally enough, inter-
spersed more or less with self-contradictory
ones. The case is no otherwise varied by the
Jntermixture than by this, viz. that in the case
of self-contradiction the falsehood is more
palpable and incontestable. Of any two con-
tradictory propositions, the one or the other
will of necessity be false. Take away this
internal and irrefragable proof, the detection
of the falsehood must rest upon the basis —
the more or less precarious basis, of other
evidence.

1V. Evasive responsion, is responsion in
words and appearances, non-responsion in
effect : it may be termed virtual non-respon-
sion. Under this head may be comprised all
answers, in so far as they are irrelevant to
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the interrogatories : all answers in which no.
thing is contained that has in any respeet the
effect of a compliance with the requisition
(or say command) which every interrogatory,
as such, involves in its very nature.®

Respousion is either relevant or irrelevant,
If irrelevant, and after admonition persisted
in, it is evasive : if evasive, it is tantamount
10 silence ; or rather, in the case of evasion
(if there be anv difference) the inference 1s
atronger.  Silence may be ascribed to stupi-
dity: evasion is the work of art .— the natural
resource of self-condemning consciousness.

But evasion,—to what cncumstance, when
suceessful, does it owe its capacity of having
the effect of silence; that is, the desired effect
without the undesired ? To windistinctness :
everything i referable to this cause.

In some instances it will now and then
happen that indistinctness, designed or un-
designed, shall bave the effect of false state-
ment, affirmative or negative, In that case,
upou a first view, and for the advantage of
his design, he is taken to have sald some-
thing ; —while, upon a second view, and to
the disadvantage of his design, he is not found
to have said anything : as against punishment
or other burdensome inflivtion, he is secure ;
when, perhaps, by means of somwe false and
fallacious conceptions conveyed by these same
words to the mind of the judge, be has pro-
daced the same desired etfect that would not
have been produeed if any assertion had been
hazarded by him in express words,

But the most common deceptitious effeet
and use of indistinct language (understand,
to the deceitful deponent,) is to operate as a
succedancum tosilence: to prevent the judge,
or whoever on this occasion stands in the si-
tuation of the judge, from observing, among
the several points to which a man could not
have spoken truly without speaking in the
way of confession, what there may be, to which
he has forborne to speak.

Evasion is a sort of middle course between
non-responsion, false exculpative responsion,
and confessorial respousion. Compelled to
say something, on pain of the consequence
which cannot fail to attach upon his virtual
refusal to say anything, a nun keeps saying
what amounts to nothing ; partly in the hope
that the imposition may pass undetected, and
the insignificant discourse be accepted as if it
were signiticant ; partly to give himself time
to consider into which of the two other paths
— contessorial truth or exculpative falsehood
~—he shall betake himself.

The effect of indistinct language, in the
character of an advantageous substitute to
false statement or silence, depends greatly
upon the magnitude of the mass—the volu-

* Where were you at such a time? is as much
as to say— My will is, that you name to me the
place at which you were at such a time,
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minousness of it, in the case of written lan-
guage. Take a single short proposition, —
be the language of it ever so indistinet, it
will commonly be seen to be so: the insig-
nificanee of it, and (1n case of mala fides) the
evasiveness, will be seen through. But, in
psychological as in physical objects, as the
mass increases, the tiansparency diminishes:
and since, along with the indistinetness of
the object, the exertion of the mind in its
endeavour to see through it inereases, it will
not unfrequently happen that the sinister pur-
pose of the manufacturer of the chaos shall
be effected, by the mere lassitude of the eye
which has the misfortune to stand engaged
to look into it.

Order — method — is among the instru-
ments which intellectual vigour has to con.
struet for the assistance of intellectual weak-
ness, and which, whben made, intellectual
weakness assists itself by, in its endeavours
to surmount the difficulties it has to contend
with. But as, on one hand, the labour and
difficulty of producing order, so, on the other
hand, the demand for it, increases with the
magnitude of the mass — with the multitude
of the clementary particles which compose it.
QOrder — meaning good order—order the best
adapted to the purpose — consists in the se-
lecting, out of the whole number of changes
capable of being rung upon the number of
elementary parts in question, that vne of the
whole number that will place the aggregate
mass m the most inteliigible point of view.
The nmwber of changes capable of being rung
upon an assemblage of elewentaty parts, m-
creases with the numher of those parts:-—
increases with that rapidity of increase which
is so familiarly and preasely known to ma-
thematicians, and which is matter of so much
astonishment to persons altogether unconver-
sant with the first rudiments of that science.
But, with the number of changes capable of
being rung upon the elementary parts of the
mass in question. inereases the chance in fa-
vour of disorder and confusion, — the diffi-
culty of producing order, — the difficulty of
detecting the want of it, — the difficulty of
pointing out the remedy for the want of it,
for the purpose of insisting on the application
of the remedy,—the facility of producing that
sort and degree of disorder which shall weary
out the energies of the inspecting eye, and
force it to withdraw from the subject alto-
gether, to save itself trom the labour (perhaps
the fruitless labour) of persevering i the en-
deavour to dizcover what has and what has
not been said and done.

It is in written language alone that the
art of evasion finds a favourable field for its
operations. Let the deposition be delivered
vivé voce, any attempt of this sort is soon
rendered abortive. Though accepted in such
abundant instances in the ready-written form,
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in masses of any magnitude, - testimony is
never aceepted in the spontaneous mode, in
the form of vird voce testimony, in a mass
of any considerable magnitude. Delivered in
the vied voce form, and thence in the presence
of the judge; if indistinct, and by law not ca-
pable of being subjected to interrogation (for
to this piteh of opposition to commeon sense
has legal usage soared, )—no better purpose—
none more favourable to the design of the mald
fide deponent — will be answered by it, than
would have been answered by silence. But,
if subject to interrogation, by interrogation it
would immediately be clarified, and reduced
either to false statement or to verbal silence.
Delivered in the shape of written language,
a wass of indistinet matter runs on to any
number of pages or volumes : delivered vivd
roce, in the presence of a personhaving power
to interpose at any time by interrogation, it
is stopped at the first indistinet word.

CHAPTER VL

OF SPONTANEOUS” SELF-INCULPATIVE TES-
TIMONY, (ONSIDERYD AS AFFULDING EVI-
DENCE OF DELINQULNCY.

& 1. Confession, and confessorial evidence,
what — duwstinction between them.

WHEN the supposed delinquent is really
guilty-—the offence the subject of discourse
between himnself and another person——and he
himsclf the speaker, — in the natural course
of things, the composition of the discourse
will be a mixture of fulsehood and truth: fear
of detection, and the view of the criminative
force with which (in so far as followed by
detection) falschood never fails to act, being
sufficient to prevent it from being willingly
recurred to in any other case than where, to
repel suspicion, it scems altogether indispen-
sable. But, though in the discourse itself
these elements will generally be found in &
state of combination, yet, for the purpose of
explanation, it will be neither useless nor
impracticable, to separate them in idea, and
examine them apart.

Morcover, on the occasion of any such dis-
course,— howsoever it should have happened
that the discourse was hegun by the supposed
delinquent, whose conduct, by the supposi-
tion, is the subject of it,—yet it will seldom
happen but that, in the view taken of it by
the hearer or bearers (say, for simplicity’s

* By sponlaneous self-inculpative testimony,
is here meant, as will hereafter be seen, not self-
inculpative testimony which is voluntary, and
intended to be self-inculpative, in cm\ﬂmiisdnc-
tion to that which is not so intended ; but merely
that which is nof. as distinguisheé from that
which s, extracted by interrogation. Sponfe-
neous is here, a3 in the book on EXTRACTION,
employed as synonymous with uninierrogated.
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sake, the hearer,) it will in this or that part
appear obseure, ambiguous, or (if not incor-
reet) at any rate more or less imperfect; m
every one of which cases,—if, on the part of
the hearer, discourse as well as thought is
free,— interrogation on that pait, responsion
on the other, will, in sume shape or other,
take place of eourse.

In the ordinary colloquial intercourse be-
tween man and man, it is, however. not less
natural for the discourse to take its com-
mencement without interrogation thun by m-
terrogation: baving been thus begun, it may
happen to it to continge upon that same foot-
ing for any length ot time: and, so long as
upon that same footing it does continue. it
will be eonducive to distinetness of coneep-
tion to consider tn what shupe the sort of
evidence In question——self-disserving and ~elf-
eriminative verhal evidenee —is capable of
presenting itseif by it-elf, and without any
admixture of that sort of evidence in the ex-
traction of which interiogation bas been the
instrament employed.

When, on the part of a supposed delin-
quent, discourse of the self-regarding kind,
and (with relation to the offence in question)
of a self-disserving, awl thence (it being a
case of supposed delinquency) of a selt-eri-
minative or self-inculpative tendeney, is con-
sidered as sufficient of itself to justify a
judgment of convietion, declaring him con-
victed of that offence,— such discourse is,
when taken in the aggregate, styled in judi-
vial practice a confession.

In regard to the two modifications of evi-
dence distingnished from euch other by the
denominations of direct and eircumstantial, it
has already been remarked how intimate the
connexion 1s — how faint, and oftentimes
scavce determinative, the boundary line which
separates them,

A confesston, if so it really be that it is
particular enough to form a sufficient ground
for conviction, cannot fail to contamn more
or less of that sort of evidence which, re-
quiring no ulteriorinference to be drawn trom

it, may with propriety be considered as heing .

of the nature of direct evidence. But, inore-
over, what can scarcely happen is, that it
should not contain any admixture of circum-
stantial evidence; viz. of propositions, each
of which (coming as they do from the sup-
posed deliuguent,) supposing it to have stood
by itself, might have operated with more or
less probative force towards conviction, by
means of some inference for which it would
afford a ground, — by means of some such
inference, and not otherwise,

When it amounts to a confession, the mass
of discourse in question is {ull and satisfac-
tory, as above. But even when, so far as it
goes, the tendency of it is disserving, and, in
respect of the oceasion, self-criminative; yet,
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when delivered in loose and casual fragments,
it may happen to it to possess this tendency
in any the shghtest degree imaginable; ope-

i
rating with any degree of probative force,
from the highest to the lowest.

In the case where the whole mags, being
complete, would have amounted to a confes.
ston; it any fiagment is broken off, the 1e-
maning foree may be styled a mass or article
ot ronlessorial evidenece.”

* The word confession is apt to suggest the
idea of a veluntary scknowledgment made by
the detend..nt of his having commirted the of-
fenve with which bie is charged. The confession,
however, may be either voluntary or involun.
tary; and it may have for its subject, not the
oficnce irself, but some fact or facts evidentiary
of 1t,

The fact which is the subject.matter of the
confessorial evidence. may be either a fact of the
wamber of the prniucipal facts by which, taken
together. the complex fact of the defendant’s
crimuality s cotposed ; or it may belong to an
one of those classes of evidentiary facts which
have been or will hereatter be brought to view
1ty the character of so many species or modifica.
tions of errcuinstantial evidence : — Preparations,
attempts, declarations of intention, threats: phy-
sical and mvoluntary symptoms of tear, hetrayed
by the confessionalist upon an occasion specified ;
the care taken by him to conceal the obnoxious
event, the eriminul act—or his person while en.
zaged in it; to keep out of the way all persons
whose presence mught have been dangerous in
the character of percipient witnesses of it: the
| language held by him, before the act and after

it, 1 the view of quieting suspieion, or prevent-

ing it from coming into existence: the exertions
i emiployed by hiln upon 2 variety of oljects, of
the clasy of things, in the view of preventing
themn from assuming appearances capable of
testifymg against him in the character of real
evidence: the exertions employed by him in the
view of giving to any of these ohjects delusive ap.
pearances, tending to bring to view the obnoxious
event as being the work of mere aceident, or of
some other agent: the Jabour emplayed by him
upon the apprebended witnesses. whose observa-
tions, in the character oz prrcipient witnesses, be
could not prevent from commg into existence:
the exertiors made by him to keep them out of
the way by direct threats or promises by deceits
tul representations, or by downright ferce—or,
in the event of their appearance, to suppress the
facts indicative of his gualt, or even substitute to
them pretended facts indicative ot his inrocences
the exertions made by him for the purpose of
operating in the like manuer upon persons who
had begun, or were expected by him, to actagainst
him, in the character of prosccutors: the exertions
; made by hmu for withdrawing his person and
i property ont of the reach of justice, and in the
| meantime for concealing himself: the motives
! by which he was stumulsted to the comnission
| of the offence: the length of time during which
; these motives had been operating on his mind,
i and the turn which this dispesition of nund had,
i on different oceasions. given to his conduct: the
i language which it had oceurred to him to hold

to different persons on different occaswns, whose
i questions or observations he had 10 encounter in



Cn, V1]

This, it will be seen presently, is far from
being the only species of imperfect self-dis-
gserving, and thereby self-criminative or self-
inculpative, evidence, exemplified in practice.
It iz, however, one species of self-disserving
evidence: and forasmuch as a mas~ of simply
confessorial evidence ' . e. a mass of confes-
sorial evidence notamonnting to a confession)
does not of itself form a sufficient ground for
conviction, while a mass of confessorial evi-
dence amounting to a confession does of it-
self form a sufficient ground for convietion,—
it would be of no small utility in practice, if
a criterion was established, whereby, without
danger of dispute or misconeception, it might
upon every occasion be pronounced of a mass
of self-disserving and self«inculpative evi-
dence, whether it was a complete confession,
or nothing more than a mass more or less
considerahle of confessorial evidence.

Let this eriterion be conmstituted hy the
application of the process of wterrogation:
interrogation, oral or epistolary (as shall be
deterinined,) but at any rate judicially per-
formed : insomuch that, — be the mass of
confessorial evidence, upon the face of it,
ever so correct as well as complete. — yet,
until and unless, for the assurance of its cor-
rectness as well as completeness, it has had
that security which it is not in the power of
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{ anything but the process of interrogation to
afford, let it not be considered ac amounting
in any case to a confession, for any such prae-
tical purpose as that of conviction, as above
menttoned.

Short of a confession — although (so far as
it goes) confessorial — it may of course be,
after and notwithstanding interrogation; but
. without interrogation let it never be consi-
dered a5 amounting to a confession, in what
degree soever, upon the face of it, ample and
instructive.

Another condition which it might, perbaps,
be proper to add to the deseription of a con-
, fession, iy this: viz. that, to amount to a
confession, although extracted by judicial in-
teirowation, 1t ought to be such as would bave
been sufficient to warrant a conviction had it
been delivered by an extrancous witness,

Self-regarding evidence, as has been ob-
served i a former chapter, is the only species
of direct testimomnal evidence which, with
reference to a complex act of the deseription
in question (a criminal act,) can be complete,
without comprehending any article whatever
of circumstantial evidence — without leaving
any fuct to be made out by inference. Wher
it 1s thus complete —mention being made in
1t of every fact ( prychological as well as phy-
sical) which is nccessary to complete the de-

i
I
i
!
!
i
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relation to the principal facts ot the offence. or
any other facts whose connexion with it might.
to his appreliension, be discovered or suspeeted:
the silence he ventured or was torced to maintan
on sonte occasions; the false or evasive answers it
accurred to hum to give on other occasions; with
the self-contradictions which, on some of those
oceasions, he fell into in consequence: the nie-
moranda he had made of some of the facts con-
nected, in one way or other, with the crinunal
enterprise; the letters he had written to or re-
ceived from associates; and his alarm under the
apprehension that some of these documents had
fulYen into the adversary's hands: his fears under

the apprehension that wmong his consultations |

with his confederates there were some that might
have been overheard by persons, through the evi-
dence of whose discourse they would not fail to
be conveyed to the notice of the adversary: his
fears that among his assnciates there were some
who either already had been. or soon would Le,
unfaithful to their trust,

Not only so, but a fact that in itself has no
perceptible connexinn with any criminative tuct,
may, by accident, operate to the prejudice of the
defendant; and in that respect the discourse, by

which the existence of that fact has been stated |
by him, may operate against him in the charac-

ter of confessorial evidence.

An extraneous witness, speaking to a supposed
confessorial discourse suppo~ed to have been held
in his presence hy the confessionalist, tentions
a variety of facts as having on that occasion been
stated by the confessionalist— facts, ot the ex-
istence of which, but for such confessorial dis-
course, such reporting witness could not have
been apprised, A number of facts—(suppose}
kS 1ons of the confessionalist himself, con-

nected or rot connected with the criminal en-
terprise — are thus reported as haviing, on the
oceaston in question, been reported to the wit-
ness by the confessionalist; the existence of these
several facts is put out of doubt by other wits
nesses coming forward. and deposing, in the cha-
racter of percipient witnesson, as to such facts as,
in the character of evidennary facts, pont i
rectly at the dafendant’s ernninality : — the report
made of them by the confessionalist to the report-
ing witness asswines directly and obviously the
character of confessorial evidence. But even those
which have no ruch eperation serve to confirm
the veracity of the statemient by which the re-
porting wifness reports the tenor or the purpert
, of thealready-described portion of the defendant’s
confessorial evidence, Moreover, in the same
proportion in which it tends to demnonstrate the
trustworthiness of the evidence of the reporting
witness—of the whole body of it taken together
" —in that same propertion it evidently operates
in prejudice of the defendant’s cause. [t there.
fore conmes, as incontestably as the other branch,
though not so ohviously, under the character of
confessorial evidence,

In the trial of Juhn the painter. the incendiary
whoin 1777 burnt the rope-house at Portsmouth,
the conviction was grounded principally on the
defendant’s confessorial evidence, as reported by
an extraneous witness, Baldwin; and, of the evia
dence given by other witnesses, a great part con-
sisted 1n confirmatory statements of other faetx,
in themselves immaterial, but stated by the de.
i fendant in the confessorial narrative given by him
; to that reporting witness. Yet on this occasion
i the advocate for the prosecution boasted much,
! and not without reason, of the probative force—
|
{

of the conclusiveness, of his evidence,
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scription of the offence (this deponent, the
person whose testimony it is, being the de-
fendant, the person who stands accused or
suspected of that offence ;) such body of evi-
dence may be terined plenary confession, If
there be any one such fact, of which express
mention is not contained in the mass of evi-
dence s0 denominated, the confession. whe-
ther satisfuctory or not, is, at any rate, short
of plenary.  In practice it may very well
happen that in this or that instance it ay,
without being stnietly speuking plenary, be
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In considering whether a given lot of self-
regarding evidence belongs or net to the bead
of eonfessorial evidence, regard must be had,
not to the conception entertained or not by
the coufessionahist hiwself, in regard to the
consequences of it (whether to himself or
others,) but merely to the use eventually
made of it when exhibited in the course of
the cause. The application of which it is re-
garded as susceptible bemg cousidered, the

| idca of reluctance on the part of the confes-

sionalist will naturally cnough be presented

considered as being equivalent to plenary, | by the term confession, and its several con-

and as satisfactory as it it were so.  As, for
instance, if Reus, being accused of the mur-
der of Ocrisus, on being interrogated, says,
“ Yes; it was indeed 1 who struck the fatal
blow.” 1Iu this example, nothing more is ne-
cessarily deposed to than the physical act:
but, from the confession thus made of the
physical act, the existence of the correspon-
dent intention (a psychological fact) will
naturally enough be mterred of course.®
There 1s no imaginable lot of testimonial
evidence which may not (as hath already
been observed) operate in the character of
direct as well as in that of eireumstantial evi-
dence. As this is the care with extraneons,
so is it, and more particularly, with self-re-
garding evidence. Direct with reference to
one tact (the fart asserted by it,) it may be
eircumstantial with regard to another fact,
a fact inferred from the assertion. But its
being capable of operating in the character of
direet evidence, does not lessen the force of
the demand which calls upon us to consider it
in the character of circumstantial evidence,
There is, therefore, no possible modification
of confessorial evudence, that will not require

to be considered here under the head of cir- |

cumstantial evidence. In truth, it is only in
its character of confessorial evidence —in re-

speee of its capacity of affording inferences, i
meant or not meant by the party to be drawn |

from it.—that it admits so great a variety of
modifieations. Consider it purely and simply
in the character of direct evidence — consider
the asertion as evidentiary of the fact asserted
by it, and nothing mere, —-all these distine-
tions vanish, By the assertion in question, the
fact asserted is proved, or not proved, — that
fact, and that fact alone, - according as the
testimony is regarded as true or false.

¥ Confessorial evidence, when not plenary per
se-—in itself -~ may yet be so by relation. It is
so by relation when it refers to some other dis-
course in which whatever is wanting to make it
plenary is contained,

Thus, when, in the form of English law. at the
opening of the trial, the questior, 1s put to the de-
fendant, How say you, guilty, or not guilty 2
if the answer be, Guilty, the confession is plenary
by relation; for it refers to the full description of
the offence, as contained in the instrument of ac-
cusation called the éndictment.

jugates. But if reluctance were lovked upon
25 a necessary component circumstance, the
extent of the idea thus annexed to the term
would be found to fall far short of the extent
that will be found necessary to be given to it
on many of the cecasions on which the de-
mand tor it presents itself. These occasions
will be di-linetly brought to view, when we
come to speak of the different modifications
of confessusial evidence. The case where the
atterance of it i» attended with reluctanee,
is but one out of many distinguishable mod:-
fications.

§ 2. Of spontaneous confessorial evidence

extra-judicially delivered.

Of this <pecies of evidence it being one
characteristic property that the tendency of
it is prejudicial, and that m any degree up to
the highest, to him to whom it owes 1ts birth;
and another, that it cumes out spontauneously,
and without any application of the instrument,
with the help of which, evidence of the same
tendency is capable of being extracted from
thie unwilhing mind by the hand of power; two
doubts naturally present themselves as seek-
ing for satisfaction: viz. to what causes it is
capable of owing its birth? and to what others
its introduction to the theatre of justice?

To the first of these questions an answer
may be conveyed b so many specific deno-
minations, each of them having the effect of
dicating the cause (the psychological cause)
to which the species so denominated owes its
birth, To the other. an answer will be af-
forded by an indication given in each instance
of the causcs of tramspiration; incidents, by
the force of which it has been found in prac-
tice that evidence of the species in question
has made its way to the theatre of justice.

1. Furst species of self-inculpative or selfc
criminative evidence, conspiratorial evidence.
Discourse held amongst delinquents as to the
time, place, means, and other circumstances,
of the offence; whether already committed,
or as yet but meditared.

Examples of the causer of transpiration: —
1. Over-hearing; 2. Loss of papers by acci-
dent, by interception, by seizure; 3. Disclo-
sure, with or without treachery, on the pard
of one or more of the co-delinqguents.
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2. Simply confidential. A disclosure made
(whether from any interested view, or merely
in expectation of sympathy) by one or more
of the co-delinquents, before or after the com-
mission of the offence, to an individual who
either was or was expected to be a partaker
in it.

T'ranspiration causes, the same in this se-
cond case as in the first.

3. Jactitantial — directly or purposely jac-
titantial. The supposed offender, taking a
pride in the offence, or in the reputation of
having committed it, makes an intentional
and unreserved statement of it, in a manner
more or less circumstantiated, to one on whose
part he expects on that account esteem or
sympathy.*

Transpiration causes still the same.

4. Jactitantial through unadvisedness. In
the view of conciliating esteem or sympathy,
a man relates some act of his, in itself not
criminal or otherwise obnoxious, but which
(in one way or other) becomes evidentiary
of the principal act— the act of delinqueney
in question.

Transpiration causes, still the same.

5. Simply unadvised, or unadvisedly collo-
quial. In the way of ordinary conversation,
without any design of boasting, a man speaks
either of some act of his own, or of any other
.ncident, any other matter of fact, which —
m virtue of sume connexion, that he is not
aware of, with the prineipal fact in question,
the fact of his delinquency — operates in the
character of an evidentiary fact in relation
to it: for example, his having been in such
a place at such a time.

Transpiration causes, still the same, ex-
cept that there is no place for treachery, no
confidence having been placed.

6. Unadvisedly evculpative. ¥ .nding or ap-
prehending himself exposed to the imputation
of the act of delinquency in question,— the
supposed delinquent, in the view of wiping
off the imputation, or sereening himself from
it, mentions in discourse some matter of fact,
which, without bis being aware of such ite
tendency, contributes to the contrary effect,
as above.

Transpiration causes, as per last ; no room
for treachery.

7. Penitential, or penitentially confessorial.
Though, by the supposition, the occasion on
which it is delivered is here extra-judicial,

, ¥ In the case of John the painter, who (anno
1777) was hanged for setting fire to a public store-
house at Portsmouth, under the notion of render-
ing service to the American states on the occasion
of the war which terminated in their indepen-
dence, the principal part of the evidence was of
this complexion.

So in the case of Crossfield, who was tried on
a charge of being concerned in a plot for the as-
sassination of his late Majesty by means of an

air-gun,
Vor. VIL
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it may happen to it to have been delivered
in contemplation of its being judicially pro~
duced in evidence. If so,—here, as in the
case of a confession or confessorial evidence
judicially delivered, transpiration is out of
the question. 1If so it were that the commu-
nication was made in confidence, it then, in
respect of transpiration causes, comncides with
simply confidential self-disserving evidence,
as above. But, in this case, as in that other,
it remains for inquiry, by what causes a course
s0 repugnant to the universally-prevalent
prineiple of self-preservation was produced.

8. Superior-benefit-seeking. By the pursuit
of some benefit, it may happen to a man to
make known some fact, which — without his
being aware of it, or even though he be aware
— may happen to contribute, in the charac-
ter of an evidentiary fact, towards his being
convicted of the offence in question. Pro-
bability and nearness, as well as magnitude,
considered on both sides, it may happen that
the value of the benefit shall be in his eves
s0 great, as to more than compensate for the
risk of the whole mass of evil, punishment
included, which he beholds attached to the
offence,

The infirmative considerations applieable
to the probative force of criminative cirenm-
stantial evidence of this class, seem capable
of being designated in general terms by three
words : viz. 1. Micinterpretation; 2. Incom-
pletenese; 3. Mendacity.

1. Misinterpretation has in this case the
effect that incorrectness on the part of the
cvidenee itseif has, if not misinterpreted:
inasmuch as, though the evidence itself be
not incorrect, yet the conception produced
by it (either in the mind of the judge, or
in the mind of the extra-judicially percipient
witness, the ear-wituess of the discourse,
and through him in the mind of the judge)
is ineorrect and deceptitious; causing the
supposed delinquent to be believed to have
committed an act of delinqueney which in
truth he did not commit,

2. As to incompleteness: it depends upon
the manner in which it is incomplete, whether
the effect of it shall, to the prejudice of the
supposed delingnent, be the same as that of
incorrectness, or whether it shall amount to
nothing more thas the rendering the proba-
tive, the criminative, force of it, lvss consi-
derable than if it had been nearer to the being
complete,

3. By mendacity (here as elsewhere) is to
be understond wiltul and purposed incorreet-
ness ; where the evidence thus delivered, the
discourse thus used, is incorreet, being ren-
dered so wilfully. and on purpose.

L. Misunterpretation. By misinterpretation
on the part of the judge, the deceptitious
effect produced by cireumstantial evidence of
this description is susceptible of modifications,
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analogous to that already mentioned as pro-
ducible by misinterpretation of preparations
and attempts, direeted in appearance, but (as
in the case supposed it happened) not in
reality, to the act of delinquency eventually
committed. Instead of the act which, by
means of the misinterpretation, is supposed
and concluded to have been committed — un-
der the supposition of its having been virtu-
ally acknowledired to bave beencommitted, —
the act really performed may have been—.1.
Blameless, though seeking seercey; 2. Blame-
less, and not so much as seeking secrecy; 3.
Imaginary: as, if the intimatien given of 1t,
whether directly or in the way of allusion or
insinuation, was meant in the way only of
sport or jest; or, if the act committed by the
supposed delinquent, and meant by him on
the oceasion in question to be spoken of, was
an act which, though culpable, was eplpahle
in a different manner, orin lessa degree, than
the act which, from the consideration of such
his discourse, is inferred from it, and believed
to have been comruitted.

Many cases may be put, in which that
which really is not a confession might be
taken for and acted upon as such.

A paper is found, in the defendant’s hand-
writing, charging him, the defendant, with a
erime. Though written by the defendant’s
hand, it may have been the discourse of an-
other person, and all of it false: simple curi-
osity, or even the intention of refuting it, in
a private way, or with the assistance of jus-
tice, might have been his motive for copying
it.

The poet Jean Baptiste Rousseau wrote a
viralent libel, aspersinga multitude of respeect-
able characters, Saurin’s among the rest, and
circulated it in manusecript. Saurin, having
borrowed one of these manuseripts, eopled it
with his own hand, for the purpose of an-
swering it, or instituting a prosecution on
the ground of it, Rousscau, hearing of this,
or suspecting it, got possession of Saurin’s
copy, and ou the ground of it, with the belp
of some false evidence for the explanation of
it, instituted a prosecution against Saurin,
charging hum with being the author of it.
The truth was discovered by the vird voce
examination of the fulse witnesses: and this,
too, witbout the benefit of that sort of exa-
mination which, under the name of cross-
examination, they would have undergone had
it beéen in England.*

* There is a well-known {though not very well
authenticated) anecdote of Rabelais, in which it
is narrated, that being anxious to visit Paris, and
not being possessed of sufficient funds to gratify
his wish, he forged a plot against the life of the

ing, the Queen, and the Duke of Orleans, and
provxéed self-inculpative testimony against him-
self, sufficientdy strong to oceasion his being sent
o Paris at the expense of the government. — B+,
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The confeesion may have been given in the
way of jest: the whole of it, or any part,
devoid of truth: neither, in fact, conformable
to the truth of things, nor s¢ much as meant
to be taken for such.

A cave of this deseription happened, if I
have been rightly inforued, not many years
ago in England. From I know not what cir-
cumstanees, a person, whom 1 will call Jura-
turus, was expected to be put upon the jury,
i a cause of publie expectsrion, in which the
affections of political parties tock an interest.
A letter was written to him by Jocosus, con-
juring him to see the defendant convieted,
right or wrong. For this letter Jocosus was
prosecuted, as forembracing (the namegiven
by the Englisli law to the act of extra-judicial
solicitation, where the sort of ephemeral judge,
called a juryman, is the subject of it.) The
matter being somehow explained, Jocorus
escaped conviction, or at least punishment
administered under that name; but the costs
of prosecution were in effeet a punishment,
and a very severe one. Had the testimony of
the defendant been receivable in law, and
known to be so, the prosecution would hardly
have been instituted,

3. Incompleteness. It is evident that an
extra-judicial confession may be incomplete
te any imagmable degree. For—1. In the
shape in which the discourse flows from the
lips of the confessionalist, it may be loose
and imperfect up to every conceivable degree
of imperfection. 2. The interlocutor —who
may be sensible, or to the highest conceivable
degree insensible, of such its deficiency — may
accordingly let it pass in such its imperfect
state, without applying bimself in any way to
render it more complete. 3. Though he pos-
seswed, in ever so high a degree, the requisite
inclination; the power, the effective power,
of commanding aud producing the requisite
explanations, mnay on his part be deficient, in
any conceivable degree.

3. The cuze of mendacity requires more
explanation. To a first view, nothing can be
more paradoxical than the case of a man’s
having recourse to falsehood for the purpose
of subjecting himself, perhaps to the punish-
ment, at least to the disrepute, attached toa
supposed act of delinquency which in fact he
has not committed, In the relation between
the sexes may be found the source of the
most natural exemplifications of this as of
s0 many other eccentric flights. The female
umarried, - punishment as for seduction ha-
zarded, the imputation invited and submit-
ted to, for the purpose of keeping off rivals,
and reconciling parents to the allianee. The
female married, — the like imputation, even
though unmerited, invited, with a view to
marriage, throughdivorce. Even without view
either to marriage, or to possession without
marriage, — vanity, without the aid of any
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other motive, has been known (the force of
the moral sanction being in these cases divided
against itself) to afford an interest strong
enough to engage a man to sink himself in
the good opinion of one part of mankind,
under the notion of raising himself in that of
another.*

False confessions, from the same motive,
are equally within the range of possibulity, in
regard to all acts regarded in opposite points
of view by persons of different descriptions,
1 insulted such or such a man: I wrote such
or such a party-pamphlet, regarded by the
ruling party as a libel, by mine as a merito-
rious exertion in the cause of truth: I wrote
such or such a religious tract, defending opi-

* A story current enough, but of which the
source cannot be distinctly recollected, may serve
as an exemplification of the field of enterprise in
this line, which has been laid open by nature
{too well seconded, as will be seen, by the blun-
dering hand of English law) to unprincipled spe-
culators. A man wishes to secure to himself, in
the way of marriage, a hand, of which, by direct
and honourable means, he has no suflicient hope,
His object is, by destroying the reputation of his
intended victim, to deprive her of all hopes that
do not centre in himself. He takes the requisite
measures : he bribes servants; he provides him-
self with the requisite equipment: in the costume
of a happy lover, he shows himself to observers,
casual or posted, through the window of her bed-
chamber, as Galatea showed herself : — E¢ fugit
ad latebras, et se cupit ante videri®

The outline thus delineated, the particular ob-
Jject, and the details of the plan, will {as already
hinted ) admit of considerable diversification. To
the value of the prize obtainable at the price in
question, there are evidently no determinate li-
mits; and this, whether pecuniar{ profit (to the
amount of which there is also no liwit) be or be
not taken into the account,

As to the price in the way of punishment; few
if any are the existing systems of 'egislation that
have, with any suflicient degree of consistency
and uniformity, raised it to a pitch too high to
find bidders. For seduction, under English law
at least (which, in everything that concerns mar-
riage, indicates for its 2uthor some old woman in
her dotage.) for seduction, the maximun: would
be but a fiea-bite: punishment as for capital vio-
lence, the charge being of the adventurer’s own
framing, he will know Detter than to subject hiw-
self to.

To any bosom in which either love or money
has infused fhe spirit of enterprise, the Chancel-
lor (who fancies himself, or pretends to fancy
himself, the guardian of female orphans—who
fancies, or pretends to fancy, his authority the bar
to ill-assorted marriages, the protector against
deception orimprudence) is but a laughing-stock.
Ever ready to punish, he is ever impotent to pre.
vent: powerful to do mischief, he is impotent
to do good; that good always excepted, of which
his professional brethren are the sharers, and
which consists in distributing among them, in
due form of practice, a portion of the orphan’s
substance.

» This act is said to have heen perpetrated by
the Earl of Stair, and to have occurred in Edin.
burgh. — Ed,
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nions regarded as heretical by the established
church, regarded as orthedox by my seet.

In many cases, probably in most, the infir-
mative faets above brought to view will be

! seen to have no place: the import of the dig-

course, and 1ts applicability to the purpose
for which it is adduced, will be out of dis-
pute. Though not complete (for it is seldom
that a lot of extra-judicial evidence will be
endowed with that completeness with which
it is the object of judicial examination to en-
dow it,) it will, as far as it goes, be thus far
complete, that it will be sufficiently manifest
that no addition which it eould bave received
could have been of a nature to destroy, or
materially to change, the inference. The act,
to the imputation of which the confessionahist
was cxposing himself by this his discourse,
was really his act — really done by him; nor
was he, on the occasion of holding such dis-
course, acting in prosecution of any such
eccentric and perilous a design as that of sub.
jecting himself to an imputation known by
himself not to be merited.

A distinetion requires here to be noted,
between the case where the evidence may
be said to be designedly furnished, and that
in which it may be said to be undesignedly
furnished, baving been obtained, as it were,
surreptitiously, by the party by whom it is
produced or offered to be produced, without
the consent of the party whose confession is
contained in it.

In the former case, it partakes, in a great
measure, of the nature ot judiciel confessorial
evidence : the person to whom it is delivered,
though not a magistrate, vet, by the relation
he bears (casual and momentary as it is,) may
be considered as standing, in many respects,
in the situation of a mugistrate, The pro-
prietor of stolen goods, having, by a train of
indicative evidence, been led to the discovery
of the thicf, makes up to him, and charges
him with the theft: the delinquent, through
remorse, confusion of wind, or hope of favour,
confesses the offence in all its circumstunces,
in a degree move or less particular, To ex-
tend the illustration, substitute for the case
of theft the case of any other offenre, of that
class which supposes the existence of an in~
dividual exposed to special injury ; and to the
case of the proprielor of the stolen goods
substitute that of the individual so injured.

The reason and use of the distinction is,
that when, as here, the confeseorial evidence
is furnished ex propasito confilentis, the same
causes that are capable of giving birth to false
confession, when judicially exhibited, are ca-
pable of producing the same effect in the case
where it is furnished extra-judicially, as here:
—confusion of mind,—hope of commuting a
severer punishment for a less severe one, —
hope of obtaining mercy,— despair of acgnit-
tal, produced by prospect of false evidence.
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The opposite case, the case where the con-
fession was obtained imprudentid confitentis,
is the case which, on the former occasions re-
ferred to, was principally in view. The party,
the confessionalist, has made a memorandum
in relation to the fact, for his own use; this
falls into the hands of the adverse party, who
thereupon produces or offers it in evidence.
In terms more or less particular, either direct
or more or less indirect, the confessionalist
has mentioned the fact in a Jetter to an ac-
complice or a friend: the letter fall- into the
bands of the adverse party, who produces it,
or offers it, in evidence. The confessionalist
has been overheard to mention the matter in
conversation with an accomplice, a friend, or
even (for no species or degree of imprudence
is altogether without example) an utter stran-
ger: through the medium of the extra-judi-
cially audient witness, it comes round to the
ndverse party, who (with or witbout his good
will) engages him to come forward with the
information, in the character of a judicially-
deposing witness.

From the differences that exist in respect
of the mode in which the evidence was ob-
tained in the two cases, result several other
differences. When of a nature approaching to
judicial, the extra-judicial confession (having
conviction, or, at leasr, full information, for
its ohject, either on the part of him who de-
livers it, or on the part of him to whom it
i~ delivered) will paturally be more or less
effectually shaped and adapted to that pur-
pose. When obtained, as above explained, in
a manner by surprise, ncither the confession-
elist, nor (1 the case of hearsay evidence)
his interloentor or auditor, has any such ob-
ject; mnor has the interlocutor or auditor,

generally speaking, any means of shaping .

the evidence to that object. The shape in
which it presents itself will naturally be that
of some hroken scrap, variable ad infinitum

in respect of form, and quantity of informa- |

tion.

In the case whete, us ahove, it is furnished
by a man as it were with a halter about his
neck, the language will necessarily he direct
and explicit; and in that respect, whatzoever
it may be in point of precision (for precision
will depend as much upon the party receiving
the information as upon the party furnishing
it,) nearly upon a par with that which it
assumes when extracted by an official hand.
In the case where it is furnished without ap-
prehension of the use eventually made of it,
1t may indeed happen to the launguage of it
to be equally direct and explicit (as is apt to
be the ease with libels;) but it is equally
capable of existing in a form to any degree
mysterious and indirect, It may cousist of
nothing but mere allusion: and, in any case,
to find out a key to it, and apply it to the
proof of the fact endeavoured to be proved
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from it, may be the task of argumentation and
conjecture.

§ 3. Of spontaneous confessorial evidenre,
Judicially delivered.

For the advantage of viewing objects one
at a time, the species of criminative evidence
in question has hitherto been considered as
being delivered as well without the interven-
tion of interrogation, as without the inter-
vention of the authority of a]udge, present
at the time. Of the intervention of these two
circumstanees, the consequences will be seen
to be material.

If the self-criminative discourse be con-
ceived to he held in the presence of the judge,
it is not natural that (adequate power not
being wanting) the use of so cfficient a secu-
rity for correctness as well as completeness
shouldbe foregone. But that which, in respect
of its manifest mischievousness and absurdity,
will be apt to appear most unnatural, is, un-
der the influence of the sinister interest which
gave birth to the technical system of proce-
dure, but too frequently realized : for exam-
ple, under English law, in the case of all those
wodifications of delinquency in relation to
which the evidence is delivered in no other
shape than that of affidavit evidence.

The scene of intercourse being now re-
moved fiom the closet to the theatre of jus-
tice,— one consequence is, that, of the eight
modifications of self-disservingevidence ahove
brought to view, five stand excluded, as being
incapable of finding entrance into a place so
defended. These are — 1. conspiratorial: 2.
simply confidential; 3. purposelu jactitantials
4. unadvisedly jactitantial; and, 5. somply and
unadvisedly colloguial. Superior-berefit-scek-
g, a modification under all circwnstances
rare and eccentrie, is, by the authority of a
present (thongh mute and inactive) judge,
rendered still more unlikely to be bazardea,
still more so by the presence of an interro-
gating judge.

Remain, as the only two modifications of
self-disserving evidence natural to the spot
now in question, — 1. unadvisedly self-exeul-
patire evideuee; and, 2. penitential or peni-
tentially confessorial eudence

To grmmd conviction, confeséion (it has
been said) ought to be perfectly free, not
produced either by hope or fear. Such is the
language we frequently meet with in English
law books. Reason is here obseured by a co-
vering of absindity. Accused or suspected of
a crime, guilty or innocent,— what but hope
or fear should induce a man to speak? Guilty,
in particular, what but hope or fear should
induce a man to confess? Confession without
hope or fear, is an action without a motive,
an effect without a cause. It is more: it isan
action witheut an inciting motive, overcoming
a force (and that a mighty one) of restraining
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motives. Itisasif, on a level billiard-table,
2 ball should run into one of the pockets, not
merely without being struck with the mace
or cue, but in spite of the impulse of the
instrument striking it in a direction exactly
opposite.

‘What there is of reason in the rule amounts
to this: — A judge, in examining an accused
or suspected person, should be upon his guard
against the sinister inducements, to the ac-
tion of which a man in such a situation is
exposed.

The causes which may be capable of giving
birth to evidence of the deseription in ques-
tion, when it is not true, come now to be
enumerated.

I. Causes capable of giving birth to untrue
confessorial evidence, even when plenary.

1. Guilty of a greater crime (e e. a crime
more severely punished than the crime now
charged,) a man makes a confession of the
crime now charged, in order to avoid the se-
verer punishment : or, being charged with two
crimies, he confesses the less, to avoid being
punished as for the greater: and so in re-
gard to facts subjecting a man to non-penal
damage, or otherwise to an obligation of an
unpleasant cast.

2. Not guilty of the crime charged, nor,
consequently, being justly subjectable to the
punishment annexed to it, —but exposed, or
conceiving himself exposed, to undergo some
severer suffering (whether on the score of
criminality or any other) at the hands of the
prosecutor, or sume other maun in power, to
whom it would be acceptable that he should
suffer as for theoffence in question,—he makes
confession of it accordingly, in the hope of
thereby eseaping such severer suffering.

Various is the description of the person by
whose power (i. e. by the hopes and fears that
point ta it) a man may be drawn into a false
confession. It will depend in & considerable
degree upon the nature of the offence: an or-
dinary offence, or a political offence. It may,
accordingly, be a private individual; it may
be, in a monarchy, the monareh, or one or
more of his ministers; in a commonwealth,
some officer or some individual invested by
law or influence with appropriate power; it
may be (though without atrocious abuse of
judicial power it cannot bhe) even the judge.

3. If, in the case above supposed — hoping,
as above, to mollify the enmity of his too po-
tent adversary— he regards the stream of the
evidence as likely to run against him, and
with a force sufficient for conviction (though
this be what, by the supposition, cannot take
place without falsehood somewhere;) an ade-
quate motive —a cause adequate to the pro-
daction of the supposed effect, viz. that of a
false confession — will in this way too be ex-
emplified.

4. Lastly, the same effect is capable of
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being produced by mere confusion of mind;
the state of wind producible in a man by ter-
ror—— by the contemplation of his impending
fate.

The case of false confession is a case which,
in the present state of jurisprudence among
civilized nations (including a century or so
under the notion of present time, ) has seldom
been exemplified: so at least one wishes and
hopes to be able to believe, for the honour of
governments and of human nature. The only
instance in which it has been in any degree
frequent, even for some centuries past—and
in this instance it has been but too frequent
— 15 that of a case in which the fact was not
only false, but impossible, I speak of the
case of witcheraft. Turn which way we will
— to France, to England, to North America
— we shall find wretched women not only
convicted, but confessing themselves guilty,
of that imaginary crime. So at least say the
accounts that have been transmitted to us.
In these deplorable instances, in what shape
has the confession been conceived? To pro-
duce a frantic ery of guilty — to produce the
mark of a trembling hand to a paper full of
calumnious lies, contents known or unknown
—these are effects to the production of which
coufusion of mind may be fully adequate, in
the instauce of the weakest and mo=t ignorant
certainly not less than in that of the strongest
and best-informed minds, But to produce, and
produce extempore, a circumstantial and cou-
sistent account of intercourses and conversa-
tions with an imaginary being, — this would
he scarce possible even to the strongest; and,
if possible, whbere should be the inducement,
when the conscquence was the being hanged
or burnt ?

To guard against false confessions, there-
fore, the two following rules ought to be ob-
served : —

1. One is, that, to operate in the character
of direct evidence, confession cannot be too
particular. In respect of all material cireum-
stances, it should be as particular, as, by dint
of interrogation, it can be made to be. Why
so? Because (supposing it false) the more
particular it is, the more distinguishable facts
it will exhibit, the truth of which (supposing
them false) will be liable to be disproved by
their incompatibility withany facts, the truth
of which may have come to be established by
other evidence. The greater the particularity
required on the part of the confession, the
greater is the care taken of the confession-
alist, — the greater the care taken to guard
him against undue conviction, brought on
upon him by bis own imbecility and impru-
dence.

2. The other rule is, that, in respect of ali
material facts (especially the act which con-
stitutes the physical part of the offence.) it
ought to comprehend a particular designation



38

in respect of the circumstances of time and 1
place.  For what reason? For the rea-on
already mentioned: to the end that, 10 the
event of its proving false (a case not impos-
sible, though in a high degree rare and im-
probable,) facts may be found by which it
may be proved to be so. ¢ I killed such a f
man” (says the confessionalist, mentioning |
him,) “ on such a day, at such a place.” |
¢ Timpossible”” (says the judge, spesking from
other evidence:) * on that day ncither you
nor the deceased were at that place.”

But time and place are both wfinitely di- i
visible. To what degree of minuteness =hall !
the divizion be endeavoured to be carried for
this purpore? A particular answer, that shall
suit all cases, cannot be given. The end in
view, as above stated, must be counsidered,
and compared with the particular circum-
stances of the case, inregard to either speeies
of extension, cre the degree of particularity
proper to be aimed at by the interrocatories
<an be marked out. Under the head of time, '
the English law, in the instrument of accu-
sation, admits of no other latitude than what |
is included in the compass of a day. The na- ‘
ture of things did not, in this instance, render )
uniformity impossible: the parts into which
time is divided are umform and determinate,
Place —relative space—is not equally obse-
quious: the house” yes; if the supposed scene
of the supposed transaction be a house: the
street? yes; if the scene were in a street:
but a field, a road, a common, a forest, alake,
a sea, the occan; any of these may have been
the scene.

The question therefore still recurs upon us, *
and at the same time the difficulty of finding
a general answer for it recurs undiminished,
Supposing the confession—the narration ...
false, —will the intimation which it has been
made to include of time and place be suffi-
eiently particular to enable the judge, sup-
posing it to be false, to extract sufficient proof ;
of the falsity of it from other evidence? ‘

Between the degree of particularity to be |
looked for in the article of place, and the '
degree of particularity to be looked for in the
article of time, there will be a mutual depen-
dence. Supposing it clear from other evi-
dence, that, ona given day, the confessionalist
and the deceased were upwards of two days’
Jjourney distant from one another,—the speci-
fication of the day on which, in the false con-
fession, the murder is stated to have been
cormitted, will be sufficient to prove the fal-
sity of the confession —to prove the nou-de-
linquency of the confessionalist. But suppose
the distance no more than two hours’ jour-
ney, —the specification of the day will, it is
evident, not be sufficient for the same pur-
pose: he should be called upon to fix the very
hour: the hour becomes as material in this
second case, as the day was on the first,

|
i
'
'
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In the wording of the instrument of accu-
sation, particularity in respect of both species
of extension is insisted upon, and evidently
for the reasons above given, by the English
law. But, between the case of an indictment
(a statement of the offence, as drawn up by
an accuser,) and a confession, wherehy the
defeudant himself becomes as it were his own
accuser, there is in this respect a great diffe-
rence. In the case of the instrument of ac-
cusation, compliance with this requisition,
however desirable, may, in respect of this or
that degree of particularity, be impossible.
Why? Because, antecedently to the exhi.
bition of the whole wass of obtainable evi-

; denee (though ultimately that evidence should

prove ever so satisfactory,) it is but natural

" that an accuser should be in the dark ; while

(supposing the charge true, and the defendant
willing to confess the fact,) that same degiee
of particularity which it was altogether out
of the power of the accuser to give to the
relation, may be exhibited in the confession
of the defendant without any difficulty. For
from whum can so precise ‘an aceount of a
man’s acts be expected as from the man him-
sclf (esperially acts of such moment to hirm-

. self)) 50 he be but disposed to give it 7 *

* That a certain degree of particularity in these
respects is desirable— desirable for the reason
above given,—has been sufficiently observed by
the founders of this pat of the Englishlaw. They
therefore required, that, in the instrument of aca
cusation, it should be observed; and so serious
were they in the requisition, as to determine, that
where the requisition to that cffect is not complied
with, the defendant, guilty or not guilty, shall
That causes will often happen m
which, though delinguency may be capable of

: being established, and by abundantly sufficient

evidence, that same degrec of particularity can-
not possibly be exhibited,— was another obser-
vation which, true as it is, yet, at the time of

. establishing that requisition, they failed to make.

Compliance with the requisition was impossibles
but the impossibility of complying with it was no
bar to the establishment of it. The requisition
had not Leen long enforced, before the 1M possis
bility of complying with it. consistently with the
convietion of the guilty. was discovered. A re.
medy was accordingly applied. W hat was that
remedy ? — Converting a court of penal justice
mto a school of necessary falsehood —a school in
which the scholars were not merely taught and
invited, but by main force com elled, to defile
themselves with that vice: no f sehood, no jus.
tice. A day must be specified; but it need not
be the true one.2 A day must be specified; but
that the fact happened on that day, is not neces.
sary to be proved: another, any od’xer, will do as
well.  You must say you know the day, and say
what that day is: you must so know it, when
you know it; you must say you know it, when
you know nothing of the matter. But, provided
you utter this falsehood, you shall not be prejus
diced by it: from falschood, nothing..it is from

a Kel{ng, 10. 2 Inst. 318, R.e. Aylett, I T.

R. 70-71.
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CHAPTER VIL
OF CONFESSORIAL AND OTHERWISE SELF-
DISSERVING EVIDENCE, EXTRACTED BY
INTERBOGATION.

§ L. Of interrogation in general, as a means
of extracting self-disserving evidence.
INTERROGATION has already been mentioned*
as the most efficient, and (in case ot doubt)
the indispensable, instrument for the extrac-

tion of tuth— complete truth—in favour ot '

whichisoever ~ide of the swit it militates.

On both sides, its property is ro elear up
all doubts— all doubts produced or left by
other evidence — doubts which without its
aid can never he cleared up. Possessing this
property, it is not less favourable to inno-
eence than adverse 1o delinguency. Al sus-

pected persons who are not guilty, court ii; !

none but the guilty shrink from it.

Antecedently to the application of this test,
the mind of the judge 1emaining in doubt as
hetween innocence and delinquency (viz. in
which of the twu opposite states the mind of
the defendant shall be cousidered as placed,)
the process is directed indistinetly to the pro-
daction of the cne or the other of two oppo-
site 1esults:——in the case of non-delinguency,
sesf-exculpative testimony; in the case of
deliquency, contessorial testimony, ending
in confession.

But confussorial testimony, having punish-
ment, or evil in some other shape, fur its
visibly impending consequence, doees not, in
the ordinary course of things, come willingly,
or singly, or in the first instance. The in-
strument being applied, some course, on the
part of the proposed respondent, cannot but
be taken. Instead of this most visibly dan-
gerous eourse, be betakes himeolf (if not de-
finitively, at any rate in the first instance) to
all other possible courses; no other vourse
presentiug to view the image of punishment
as following with a step so sure. Bat, of all
these possible courses, if the proposed re-
spondent be really delinquent, there is not
one that will not (if the judge be at the same
time willing and at liberty to follow the ma-
nifest dictates of justice and common sense)
operate, with a degree of probative force more
or less persunsive, towards convirtion: be-
cause that which is visible to commen sense,

truth alone that you have anything, to fear:
spesk falsely, you are safe; speak truth, you luse
your cause,

This is but one instance out of a multitude, in
which, by aiming at a degree of precision beyond
what the nature of the ease adniits of, they lost
the benefit of such degree of precision as the
subject does adimit of: they lost precision alto-

her: they threwaway precision, and embraced
alsehood in the room oi'it,

* Book II. Chap. IX.
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as being consonant to eonstant and universal
experience, is, that there is not one of them
all that a man ever betakes himself to and
persists in, in case of veracity and innoeence.

True self-exculpative testimony being by
the supposition incapable of being delivered,
— his constant resource (were it not for the
inferences which, on such an occasion, every
man, as is visible to him, would draw from it)
wonld be sdence. But silence being in such
a case, by common sense, at the rcport of
universal experience, certified to be tanta-
mount to contession, though hy a mode of ex-
pression us general as possible - tantamount,
at any rate, to the purpose of disrepute, if not
to the purpose of legal punishinent,— this is
(excepting coufession in particular and expli-
c¢it terms) his last resource.

Thus repelled from that which would other-
wise be the easiest as well as safest course,
his next endeavour is to tax his invention for
such statements of an exculpative tendency,
as. though talse. shall present the fuirest pro-
rpeet of being taken, from first to last, for
true, But, besides the difficulty, a defence of
this kind is attended with constant and ma-
nitest peril; for no sooner does any statement
present itself, which by its inconsistency with
other statements of his own already delivered
on the same oceasion, or with facts under-
stood from other sources of information to be
true, is understood to be fulse, and believed
at the same time to be wilfally falze,——thun
another cvidence of delingnency is afforded,
still more probative and impressive, because
wore particular, than mere silence,

True self-exculpative discourse is not to be
had. Silence would operate as confession. Of
a course of ful<e responsion, if understood to
be false, and the falsehood wilful, the effect
would be still worse than that of silence.
Fulsc responsion ot an exeulpative tendency,
in any shape that promises security against
detection, not being to be found,— his next
endeavour is to find, and to obtain acceptance
for, such discourse as, at the same time that
it affords no inculpative evidence, shall not
be liable to be taxed with being false. Dis-
course of this description is that which, in
respect of its objeet, is termed evasive, and
in respeet of its nature is either irrelevant or
wndistinct ; for being relevant, and at the same
time distinct, it could not fuil to be either
true or false.

If nothing of this cast be to be found, orif
Lis employable stock of it be exhausted, he
has then left but one alternative, which is
cither silence, as above, or confessorial evi-
dence; which (in so far as true) it depends
upon the interrogator to draw on till it ter-
wnates in confession,

Bat, after interrogation— which (coming
from a person whose station, by office or by
the occasion, is that of a superior) is, in other
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words, an order requiring a man to speak —
silence is an act of disobedience. Confessorial
discourse is the result of submission — of
compliance. Of non-compliance with his wiil
it is the property to call forth ill-will on the
part of him towards whom it is manifested,
especially of the man in power; of compli-
ance, good-will. Silence, therefore, on the
part of the afitighted culprit, seems to his ear
to call for vengeance ; confession holds out a
chance for indulgence.

While devising and pursuing a plan of self-
exculpative misrepresentation, the discourse
held by the delinquent will naturally be of a
motley cast, presenting a mixture of false-
hood, evasion, and truth. Falsehood, under
the apprehension of the discredit which at-
taches instantly upon detection, will be ha-
zarded then, and then only, when evasion
seems no longer practicable, and the response,
if true, ecould not be otherwise than mani-
festly confessorial. Truth, then, will almost
always form, and that in no inconsiderable
proportion, a part of the delinquent’s self-
exculpative tale. But such and so visible is
the conpexion between truth and truth —
between the fact of delinquency and all the
several facts that have accompanied or led to
it,—that, of the admixture of truth thus
unwillingly inserted, a portion more or les<
considerable (in one way or other, with or
without his knowledge,) though designed to
operate in a way opposite to confession, will
operate in effect in the character of confes-
surial evidence.

And thus it is, that — by one and the same
process, the process of interrogation (where
the respondent who is suspected to be a de-
linquent is really so)-—in spite of, and in
consequence of, the endeavours used by bim
to impress the persuasion of his innorence,—
silence or non-responsion, evasive responsion,
false responsion, confessorial responsion (one
or all of them, in infinitely diversitiable pro-
portions,) will be extracted: each of them
contributing to conviction; each of them evi-
dentiary of delinquency, -— operating in the
common character of sclf-disserving, to wit,
self.inculpative, or self-criminative, evidence.

In species and denomination, the infirmative
considerations applicable to self-disserving
evidence thus extracted by interrogation, are
the same as those applicable to evidence from
the same source and of the same tendency,
when delivered without interrogation.

But, in respect of foree, they are, in every
instance, decidedly inferior. Why? Because,
in every instance, the infirmative considera-
tions aré mere suppositions — suggestions of
states of things neither proved nor so much as
probabilized, but merely brought to view as
being at the same time possible, not glaringly
improbable, and not disproved, in whatsoever
degree disprobabilized.
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But, of the process of interrogation, by
whomsoever performed (if performed with an
impartial view, or, what comes to the same
thing, with partial views on both sides,) it is
the known object and effect, by the most effi-
cient means, to clear upall such uncertainties.*

* Of the mode of signifying «i/l, denoted by
the word tnterrogation, the object is to obtain,
at the hands of the person interrogated, some to-
ken, such as, in relation to the particular object
on the carpet, shall serve to express and make
known the state of his mind. Butinterrogation—
interrogation in mood and figure—is not the only
mode of communication, is not the only form of
discourse, by which an effect of that description
is capable of being accomplished.

When, two other persons being present, Titius
hears (being at the same time known to hear)
one of them, in discourse with the other, speak of
him (Titiuss as having done such or such an act,
in relation to which it concerns him in point of
interest to be thought to have done it or not to
have done it,—to have engaged, for example, in
a plan of delinquency, in this or that shape, or
{delinquency out of the question) to have made
a promise—adeliberate promise-—intended to be
binding, te such or such an effect ;—if it be ma-
terial to him not te be believed to have done that
which he 1s 50 stated to have done, he feels him~
self of course called upon to contradict the asser-
tion — called upon with a force neither greater
vor less than if an interrogatory to the same
eftect had been addressed to him.

On a former occasion (that of suggestive inter-
rogation.) we have seen interrogation involving
in it a proposition of the assertive kind (Book 111,
Eatraction, Chapter T11.;) here we see an as-
sertion standing in the place, and performing the
fanction, of an interrogatory; so variable and
interchangeable are the different forms of lan-~

age.

Iig is not, however, to any such oblique and un-
certain modes of signifying will, that the mouth
of authority — judicial authority — will naturally,
or even consistently, have recourse. Accordingly,
where, in the character of a security (a judicial
security) for correctness and completeness in a
mass of evidence, inferrogation was brought to
view, no mention of any such oblique mode of
interrogation as is here denoted by the term guasi-
wterrogalion, was there made,

1In a sort of cases the description of which in
general terms may not be easy, but which are
Iittle exposed to misconception in any individual
instance, silence is to a proverbial degree re.
cognised to be equivalent to consent or assent: to
consent, if the effect of the quasi-interrogation
be to call for an expression of will; to assent, if
it be to call for an expression of the state of the
intellectual faculty.

To produce on the part of the person in ques.
tion a call for a declaration of the stwate of the
will, or of the understanding, as the case may be
—a call no less imperious than that which wonld
have been produced by interrogation, — it is not
necessary that the quasi-interrogative discourses
should have been directly addressed to him ; or
that, on the part of the quagi-interrogator, there
should have existed so much as a desire to obtain
an answer, express or virtual, from the person
thus indivectly interrogated. What is material to
him, is to be believed, or not to be believed, to
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§ 2. Difference, in point of effect, between
exrtra-judicial and judicial interrogation.
Compared with each other, self-inculpative

evidence extracied from a supposed delin-
quent by extra-judicial interrogation, and
evidence of the like denomination extracted
by judicial interrogation, bave their natural
points of advantage and disadvantage, the
observation of which is pregnant with in-
struction of practical use; —

1. To extra-judieial interrogation, counsi-
dered as an instrument for the extraction of
truth from unwilling lips, belong mnaturally
two disadvantages: comparative deficiency in
respect of coercive power; and comparative
deficiency in point of intellectual skill,

Of these disadvantages, however, neither
is constant in point of existence, or uniferm
in degree.

The interrogator is not indeed himself the
judge, —the judge by whom the decision,
grounded on the evidence so extracted, is to
be pronounced. But on this head (unless
where, in virtue of some particular connexion,
the supposed delinquent is, by sympathy or
any other cause, assured of concealment on
the part of his interrogator) the difference
will not be very considerable; inasmuch as
every question will natwrally present itself as
it backed by the authority of the judge.

2. In the proeess of interrogation, the ca-
sual interrogator will not in general possess
experience, nor (o far as depeuds upon ex-
perience) skill, equal to what may be natu-
rally expected on the part of the judge. But,
in this respeet, the father or other head of a
considerably numerous family, will not in ge-
neral be much behind even an official judge:
and whatsoever superiorityin point of acquired
skill may be expected to have place on the
part of the official judge, the superior interest
and zeal that may no less reasonably be looked
for on the part of the domestic interrogator
may be considered as forming in general no
inadequate compensation.

On the other hand, in the circumstance of
surprise may be seen a circumstance from
which the situation of the domestic interro-
gator will be apt to derive a considerable
advantage. From the domestic inquirer may
come a question, or string of questions, at a
time when no thoroughly-considered plan of

bave done, or to be doing, or to be about to do,
what by the discourses in question it is supposed
and assumed that he has done, is doing, oris
about to do. Whether, on the part of the author
of that discourse, there exists any desire to be
informed in relation to such his supposed con-
duct, Past, present, or future, may to him be a
matter of indifference: the interest which he has
in being believed so to have done, or not to have
dote,—the call made upon him accordingly in
point of interest to declare yes or no, —1is not
varied by any such difference.
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mendacious defence can as yet have been
adjusted ; whereas the interval between ar-
restation and judicial interrogation will afford
for the purpose of mendacious invention (not
to speak of mendacious suggestion in case of
concert emongst co-delinquents) a quantity
of time over and ubove whatsoever in the
same individual case the delinquent could
have applied to the purpose of his defence
against the casual inquisitiveness of extra-
judicial interrogators.

One great, and, as it should seem in gene-
ral, deeisive, advantage, attaches beyond dis-
pute to the side of the judicial interrogator.
It rests with him to continue the process of
interrogation (that is, to keep the supposed
delinquent in a state of subjection te it) for
whatever length of time appears to him to
be necessary and sufficient for the purpose .—
for the extraetion of whatever mass of evi-
dence the proposed respondent is looked upon
as capable of yielding — for the extraction of
it in all its plenitude.

On this occasion, there are four distin-
guishable objects with which self.disserving
evidence, extracted by judicial vivd voce in-
terrogation, will require to be compared; the
evidence being in all four cases supposed to
issue from the same source (. e. from the
same individual,) and to be of the same ten-
deney ; — viz. 1. Evidence delivered extra-
Judicially, and without interrogation, by word
of mouth; 2. Evidence delivered extra-judi-
cally, and without interrogation, in a written
form; for instance, in the form of a private
memorandum, or of a letter, sent or not sent;
3. Evidence delivered extra-judicially, in con-
sequence of interrogation by word of month;
4. Evidence delivered extra-judicially, in con-
sequence of interrogation in a written form.

Expressed in the written form, the evi-
dence, taken in itself, is more apt to be in-
complete; and in such a way incomplete, as,
in respect of partiality, te be deceptitions.
Why? Because, on the occasion of writing,
the writer (the supposed delinquent) bas in
general more time at command for the pur-
pose of mendacious invention; nor are the
workings of bis invention in a situation to
receive that disturbance whieh it is natural
they should receive, from the presence of a
person at whose hand hostile suspicion (or at
any rate prying curiosity) and consequent
interrogation, whether eventually applied or
not, will naturally be apprchended.

When delivered in the form of a letter, the
person to whom the statement is addressed
must, for a length of time at least, take it as
it comes, Delivered orally, no sooner are gaps
discovered in the texture of it, than comes
a question requiring them to be filled up;—
no sooner ambiguity or obscurity, than the
clearing of them up. Self-regarding evidence,
delivered by a delinquent in the written form,



42

will, therefore, be more likcly to he decep-
titious, . ¢, guarded against detection, and so
effectunlly as to produce the deception aimed
at by it; viz. where deeeption was an object
which it had in view. But in some cases it
has no such object; as when the cast of 1t is
conspiratorial, simply confidential, or jacti-
tantial,

At the same time, such as it was delivered
— delivered from the mind of the writer, —

siich, and without alteration, without being :

exposed to be musreported, it is sure to he
presented to the mind of the judge: whereas,
if delivered in the oral form. it will always
be lable to alteration — lable to be mis-
reported by the deposing witness, through
the channel of whose lips (it being extra-
Judicially delivered in the first instance) it
cannot but have passed.

As to interrogation in the written form (as
when statements which have been extra-ju-
dicially delivered have eventually been made
use of as evidence, and thereupon have as-
sumed that responsive form of which mter-
rogation, when submitted to, is naturally pro-
ductive ;) — 1t is a possible case, but a case
not hy any means likely to be frequently ex-
emplified; rarely indeed, when compared with
the form which discour<e so readily assumes
under the process of interrogation when per-
formed by word of mouth, Why? Because,
out of the presence of the interrogator, com-
pliance with the command expressed hy in-
terrogation is, if irksome, refuced without
difficulty : evasive responsion, if responsion
be resorted to, is more easy: silence, heing
liable to be accounted for by so many other
causes besides delinqueney, 15 resorted to
with Iess reserve. A plan of sclf-exculpative
mendacity is pursued with more time for the
continuance of it, and with better promise of
sueness ; and, from amongst the truths which,
to guard against detection. i may be neces-
sary to intermix, a selection is made with
greater facility and safety, of those which (for

fear of their being found to operate with a -
self-disserving, a self-inculpative tendency) ,

require, and may (it is supposed) bear, to be
omitted.

Of discourse orally delivered it is moreover
the nature, when the apprehended tendency
of it is (as here) self-criminative, to bring
with it another species of criminative cir-
cumstantial evidence (which will be hrought
more particularly to view in another chapter,)
viz. fear, as indicated by deportment, more
particularly passive deportment; and from
an accompaniment thus treacherous it is a
characteristic property of written discourse
to be altogether free.

Meantime, howsoever (being orally deli-
vered) the evidentiary self-criminative dis-
course may have been accompanied with any
such symptoms, in the state in which on the
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extra-judicial oceasion it was delivered to the
pereipient witness (interrogating or not in-
terrogating, ) by whom, in the character of a
deposing witness, it is reported to the judge;
— yet, when thus reported to the judge, it
comnes accompanied, not by the symptons
themselves, but only by the report so made
of them: to which report it may happen to
be in any degree incorrect or incomplete, or
both.

Of the comparative view thus taken, what
is the practical result? Not preference, fol-
lowed by adoption and rejection, but con-
junction, Each mode and form is marked
by its peculiar advantages, counteracted by
its peculiar disadvantages: both, therefore,
should be called in to the assistance of jus-
tice.

Expressed originally, whether in writing
or in conversation, the probability is, that
the evidence 1 guestion (especially being, as
it is, self-regarding, and subject to the risk
of being found self-eriminative) will abound
with gaps, with dark passages, with broken
hints. Al these imperfections, the judge,
and he alone, is competent to do what can be
done towards remedying. In his hands alene
is reposed adequate power, and whatsvever
time, in his view of it, the occasion needs.

Selfiinculpative discourse, when it is ut-
tered extra-judicially (designedly or unde-
signedly, with or without a view to 1ts being
employed as evidence,) can never be an ade-
quate succedanenm to judicial confession, the
plenitude of which is secured by judicial ex-
aminatien. In the former case it is not itself
the proper evidence ; it is no more than indi-
cative of the source from whence conclusive
evidence may by the proper proccss be ob-
tained, and of a sample of what may be ex-
pected from that source. Itisnot the best —
the most satisfactory, evidence that the case
_ furnishes; it shows where better, where still
. more satisfactory evidence, is to be bad : and
it may require completion and explanation
(not to speak of opposition and confutation,)
, not only for the benefit of the party by whom
! it i= produced, but even for the benefit of the
party whose confession it is, and against whom
it is produced.

But although it be thus indicative of a lot
of evidence more satisfactory thau itself, the
use of the inferior is not always superseded
by the superior evidence,

1. A case that happens not unfrequently,
is this : — after a true confession more or less
{ full, delivered extra-judicially, — when the
{ eonfessionalist comes to be examined in a ju-
i dicial mode, he repents, and, instead of con-
{ firming the truths he has disclosed, betakes
i bimself to falsehood. When the extra-judi-
| cial confession was suffered to escape from his
lips, the debt thus paid to truth had the con-
i fusion of mind he bad been thrown into for
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its cause : bis presence of mind regained, he
endcavours to avail bimself of it, and attempts
to take back the lights that had transpired
from him when off his guard. As one man
is confronted with anotber, the interests of
truth and justice require that, in such a state
of things, a man should be confronted with
himself. The extra-judicial confession may be
consistent with facts established from other
sources : the judicial retractation may be alike
inconsistent with the extra-judicial confession
and with these established facts. The extra-
judicial confession may obtain eredence : the
judicial retractation may with reason be dis-
believed.

2, Even when the two lots of information
accord —when the extra-judicial confession.
instead of being contradicted by a judicial
retractation, is confirmed by a judicial confes-
sion—the extra-judicial contession may benot
altogether without 1ts use. The first confes-
sion giving confirmation to the second, as well
as receiving confirmation from it, may serve
to render more complete the satisfaction of
the jndge.

8. Where the judicial confession accords
with the extra-judicial, the utility of it will
be still more apparent, in the case where both
of them happen to stund contradicted by
other evidence. How should thiz happen?
(it may be said.) The defendant has bimself
acknowledged the offence — acknowledged
it once and again : what hope can remain to
him to overthrow the effect of this double

acknowledgment by inferior evidence ? of the |

two acknowledgments, by evidence that is
not a match for either ?— To him, to the
same man, not. But a case that may happen,

and does happen not unfrequently, i~ —the .
evidence that a man gives against him:ulfi

applies with equal pertinency *o the case of
another man ; say, as in a criminal case, an
accomplice.* The confessionalist acquiesces,
as he cannot but acquiesce, in the consequen-
ces of his contession thus repeated and con-

firmed. But the second accomplice, having |

his separate plans of defence, having hopes
where his confederate has none, denies the
truth of the confession, and seeks to combat
it by other evidence.

4. Lastly: Another case that may hap-

* What one man says of another in his ab-
sence is not evidence against that other, whether
he be his accomplice or not. Dut if a criminal
makes a confession, and implicates another party
as an accomplice. who is present at the time, then
the confession is evidence against the accomplice;
Lecause he has an opportunity of denying the
truth of the statement as far as he is concerned,
or of explaining it. However, in cases of con-
spiracy, any act done or statement made by one
of the conspirators, in pursuance of their comimon
object, is evidence against all the conspirators,
whether present or not. 2 Rusa. 576. 1, Phil
Evid. 76. 1 East. I.C. . 2, § 37. 2 Stark. 401
R. v. Swone, 6 T. B, 527. 24 Howell's 8¢ Tr
437, 451 E.
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pen, and which will on another oceasiont be
brought to view is, — after furnishing the
extra-judicial evidence, and before there has
been time or opportunity for following up the
indication by judicial examination, the con-
fessionalist dies, or to be forth 2.
By his death, the possibility of inflicting pu-
nishment (punishment rightly seated) ends;
and therefore, so far as punishment is con-
cerned, there the cause ends; and therefore
the demand for other evidence, for judicially-
extracted oral evidence, along with it. Asto
punishment, yes; and therefore as to causes
in which punishment, and nothing but punish-
ment, is or ought to be demanded.] But as
to satisfaction, the demand for decision may
rematn, and therefore (for the purpose of a
decision on that ground) the demand for evi-
dence. Whilethe confessionalist was alive, his
extra-judicial confession was, in comparison
with s judicial deposition ?f subequently
taken,) but an inferior kind of evidence. The
source, however, of the superior evidence
bemng dried up hy death, the inferior, the ex-
tra-judicially confessorial evidence, takes its
place, —a species of evidence which, howso-
ever inferior to the confessorial part of the
judicial evidenece from the same sowrce, is,
as far as it goes, superior (as we have seen)
to every other species of evidence.

Thus far as to penal cases. In eases not
penal, the necessity of employing it is still
more evident.

The necessity of treasuring up and em-
ploying this species of extra-judicial evidence
will be equally evident, where the completion
of the confession, by the judicial examination
of the confessionalist, has been rendered im-
practicable for a petiod, determinable or in-
determinable, but not known to be perpetual,
such as absconsion or expatriation.

So much for the importance of interrogation,
as apphed to the extraction of self-disserving
evidence from the suspeeted delinquent,

No supposition surely can be more unna-
tural than this, — viz. that, if discovery of
truth, and consequent rendering of justice,
Lad been the object, the use of an operation
s0 necessary to the discovery, so obviously
and indispensably subservient to the pur-
poses of justice, would ever have been re-
jected, But, under the technical system, the
terests and ends of judicature being, from
first to last, opposite and hostile to the inte-
rests and ends of justice,—whatever exertion
and ingennity has been bestowed, is applied,
not to the discovery of truth, but to the find-
ing of pretences for not discovering it: not
to the administering of justice, but to the
finding of oceasions and pretences for admi-
nistering injustice in its stead.

+ Sce Bovk VI, Muakeshift, Chapters on Ca-
sunily-written Evidence and Hearsay Evidence.

* "Phat is to say, in eases which afford no in.
dividual speciadly injured.
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Governed, it not by sinister reason, by
blind caprice under the mask of teuderness,

English lawyers, adwitting self-disserving

evidence when supposed to have been extra-
judicially delivered or extracted, forbid it to
be judicially extracted or received-—extracted
by the judge by whom the decision is to be
formed. Receiving it in an incomplete state,

they will not suffer it to be completed. Re- |

ceiving it in the state of hearsay evidence,
they refuse to receive it in the state of im-
mediate unaltered evidence. Reeeiving it in
a variety of bad shapes, they refuse to receive
it in what, by their own uniform acknowledg-
ment, is the best.*

Tenderness | —to whom? To the inno.
cent individual, maliciously or erroncously
sccused ? No: what it does for bim is. where
misrepresentations have taken place tending
to his unjust conviction, to refuse him an
opportanity of clearing them up.

To the guilty ? No, not even to the guilty,
considered in the aggregate. By the promise
it gives of escape, it augments the number:
the number being so great, thence comes the
pretended necessity, the factitious demand,
for excessive punishunent: — the deficiencies
in certainty must be made up in magnitude.
Death is the KEnglish judge's universal re-

medy: higher he cannot serew up the exer- |

tions of blind barbarity.

made, because there is nothing beyond it.

1t iz the part of the same man, the same
natural and implacabie enemy of justice —on
the one hand, to keep watch and ward in fa-
vour of the murderer, ebarging him not to let
drop any the least hint from which justice
may receive as-istance, not to say anything
by which his gailt may be biought to light;
and, on the other hand. 1o be no less active
in his exertions to extend the demesnes of
deatl. To the profit of cold barbarity, he
adds the praise of tenderness. The manly
dictates of public ntility are sacrificed to the
eant of hypoaitical or childish sentimental-
ism. The excess of the punishment becomes
a sufficient warrant for not executing it. Ex-
tending the demesnes of death, he thus ex-
tends the mass of his own despotism: of that
preposterous state of things by which, every
year, the lives of men, by dozens and by
scores, are laid at the feet of every Engli-h

Jjudge.t

CHAPTER VIIIL

OF CONFUBION OF MIND, CONSIDERED AS AF-
FORDING EVIDENCE OF DELINQUENCY.

Avoruer modification of subsequential cir-
cumstantial evidence is confusion of mind ;: —
confusion, as expressed and betrayed whether

* Ree Book IX. Exclusion.
+ See Vol. VL p. 382, note 14,

RATIONALE OF JUDICIAL EVIDLNCE,

To this puint the |
Iubour of every session adds: at this a stopis ;

[Boox V.

| by countenance, by discourse, by conduet, or
by all three. This may also be considered as
a sort of sub-modification of circuinstantial
| evidence; a modification of confessorial evi-
{ dence: with this difference only :—Confesso-
rial evidenee is personal evidence; confusion
of mind is real evidence: — The presumed
state of mind, the state of mind evidenced by
the external indieation~, is psychnlogical real

i

i

|

]

E evidence; the indicatiors themseives, physi-
; cal real evidence.

| Hesitation alone — hesitation without con-
i fusion — would be misiuterpreted if it were
} lovked upon as an indication of falsehood;
| mueh more if of wilful faisehood. Hesitation
| has for itscause — its most natural and fre-
i quent cause — anxiety to shape the narrative
[ by the exact line of truth, accompanied with
i a difficulty a man experiences in his endea.
! vours ro accomplish it. Correet memory, and
| adequate expression, are both necessary to
| this end: by the consciousness, or even mere
" apprehension, of failure in either article, hesi-
tation may be produced.

The most careless and least scrupalous of

witnesses are frequently among the most
fluent.
' Raspicion, indeed, is not altogether with-
| out ground, when, to hesitation, confusion is
i added. Confusion is the result of conscious-
; ness of manifested inconsistency, of inconsis-
; teney with itself or with indubitable truths,
{ —a repugnancy which is among the surest
, indications and proots of falsehood: but, of
! any such inconsistency, a man who means no-
! thing but the truth is not in much danger of la-
bouring under any serious apprehension. The
truth, and nothing but the truth, is what, by
the supposition, he means to hold up to view.
Truth cannot be inconsistent with itself: two
truthe, parts of one and the same complex
truth, caunot be inconsistent with each other.
Truth, in all it< parts, is the one thing, and
the only thing, his memory is in search of.
In regard to some parts, at any rate, he is
singularly unfortunate if he eannot make sure
to himself of possessing it: these patts he will
at any rate adhere to. Others, of which his
hold is not so strong, he will adhere to no
otherwise than upon the supposition of their
being compatible and consistent with those
fundamental stronger cnes.  Should any in-
consisteney display itself, he will sbandon
these weaker points, without difficulty and
without confusion, that is, without shame or
other fear ; having nothing to suffer from the
temporary mistake —no point of his own to
lose by it.

Confusion affords a presumption, more or
less strong, of the fact contested by the party;
but not absolutely a conclusive one. It proves
alarm; and, in the case in question, the most
natural cause of alarm is the apprehension of
seeing the contested fact taken for true. Bui
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this, though in the sort of case in question the
most frequent and natural cause of the alarm,
is by no means the only one.

1. It may be, that, — although the fact in
question, the fact contested by the party, was
not true, — yet some other fact, the declara-
tion of which would in some other way be pre-
judicial to him, was true: and that the alarm
was produced by the apprebension of secing
this other fact brought to light.*

2. It may be, that, in respect of the fact in
question (the offence in question,) appear-
ances are against him, notwithstanding his
perfect innocence ; and the consciousness of
this circumstance may be the cause of his
confusion.

CHAPTER IX,

©OF FEAR, IN SO FAR AS INDICATED BY PARSIVE
DEPORTMENT, CONSIDERED AS AFFORDING
EVIDENCE OF DELINQUENCY,

A crass of cases has already béen brought to
view,t in which the principal fact in ques-
tion (viz. delnquency in this or that shape)
cannot be prubabilized by the evidentiary fact
deposed to before the judge, without the in-
tervention of some other fact or facts, consti-
tuting, together with the principal fact and
the evidentiary fact, an evidential chain of a
peculiar nature. The case where fear, how-
soever supposed to be manifested, is the fact
considered as evidentiary of delinquency, be-
longs to this class.

In a chain of this sort, the number of links
will be different, according as it is to the per-
ceptions of the judge himself, or to those of
some other person by whom, in the character
of a deposing witness, it is reported to the
judge, that the fact here consicered in the
character of an evidentiary fact (viz. fear)
presents itself.

First, suppose {he judze bimself the person
to whose senses the fear (4. e. the appearance

* Bolingbroke, after his partial pardon and re-
turn to England, being suspected of harbourin
a person accused of a state crime, his house, an
even his bed.chamnber. as he was lying in his bed,
were searched by the ministers of justice. Trai-
torous bedfellow with him he haﬂ) none: a bed-
fellow, however, he had—a female, whase repu-
tation would have been ruined by the disclosure.
Confusion, more or less, he could not but have
betrayed. Had the search ended there, this con-
fusion would naturally and properly have been
regarded as circumstantial evidence of the crime
he was suspected of. His presence of mind saved
him from that mischance. Uncovering enough
of her person to indicate the sex, without betray-
ing the individual, he preserved himself as well
from the imputation of the crime of which he
was not guilty, as from the collateral misfortune
which that imputation was so near bringing on
his head.

+ Chapter L.
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of fear) manifests itself. 'The links of the
evidentiary chain will then succeed one an-
other in the manner following, viz.:—

1. Link the first (group of evidentiary facts
immediately presented to the senses of the
judge,) — symptoms of fear. These, being
objects of sense, must all of them be such as
come under the description of physical facts.}

2. Link the second, —the emotion of fear :
a psychological supposed fact, inferred and
supposed to be probabilized by these physical
appearances ; — fear, having for its supposed
cause the expectation of the evil consequences
(legal punishment included) considered as
attached to the offence in question, by means
of the ensuing links,

3. Link the third, — self-inculpative recol-
lection: the memory of the supposed delin-
quent presenting to him the wrongful act as
having been committed by him ; viz. the phy-
sical act, positive or negative, accompanied
with its criminative circumstances.

4. Link the fourth, —the criminal act it-
self, as above.

In an evidentiary chain of this sort, it has

+ The physical symgtoms with which the emo.
tion of fear has been known to be accompanied,
and of which it may be considered as productive,
may be thus enumerated. But amongst them are
some which seem indicative of a degree of emo-
tion so high as to be seldom, if ever, produced
by the fear of an evil so distant, and so far from
being certain, as the evil of a punishment which
for its infliction depends on the hand of law.

In soine of these instances, the individual is
purely passive; no voluntary action, no exertion
of the will being necessary, nor, in some of the
instances, so much as competent, to the produc-
tion of the physical symptom. .

1. Blushing, 1. Sweating. 1. Weeping.
2, Paleness. 2. Involuntary 2. Sighing.
3. Trembling. evacuations, 3. Distortions
1. Fainting. of the coun.
tenance.

4. Sobbing.
1. Exclamation,
2. Hesitation,
3. Stammering.
4. Faultering of the voice.

In some of the above instances the physical
symptom is altogether independent of the will, it
being altogether out of the power of the will to
give birth to it. In other instances, though the
production of it is not altogether out of the power
of the will {and is accordingly effected without
the existence of the emotion, in theatrical imita-
tions,) it either takes place without the action of
the will, or becomes the cause of the action of the
will before it becomes the effect of it.

Of these symptoms, several will be seen to be
common to the three emotions of fear, grief, and
anger: some of them to result more naturally
?rom either of those other emotions than from

ear.

Physical phenomena of this kind, in so far as
they point whether to fear or any other emotion
as their peychological cause, may be distinguished
‘ii)y the common appellation of pathological evi-

ence.

1. Starting.
2. Pacing,



46

been already mentioned as the principal use
of, and reason for, the operation of distin-
guishing link frow link, that to each link be.
longs a distinct set of infinnative considera-
tions, capable of operating in diminution of
its probative force. The truth of that ob-
servation will be found exemplified in the
present instanee.

In this case, the chain of inference by which
these four distinguishable links are connected
stands thus: —1. From the phy~ical appear-
anees, regarded as symptoms ot fear, the ex-
istence of that emotion is inferred; 2. From
the supposed exi-tence of that emotion, the
existence of the criminative recollection above
mentioned ; 3. From the existence (viz. the
present existence) of that recollection, the
existence (viz. the past existence) of the eri-
wminative fact itself,

Inrelation to the second of the above three
inferences, what must be observed is, that,
for the purpose of forufing the inference, the
nature of the oecasion is an object that mmst
indispensably be called in ; since, but for this,
even supposing fear to be the emotion suf-
ficiently established by the symptoms, this
emotion might have had any other cause than
the particular cause thus aseribed to it.

But for the occasion, the probative force
of this circumstance would scarce amount to
anything : add the occasion, and of itself it
cannot but be very considerable. Infirmative
considerations there are, as will be seen, to
the disprobabilizing force of which it stands
exposed ; but of these— of all these taken
together, the disprobablizing force (it will
be seen) will not in general be very consi-
derable.

The occasion here in question is the cir-
cumstance of the supposzed delinquent’s being
taxed with, or heing supposed by himself to
be suspected of, the particular act of delin-
quency in question : the existence of which
occasion is always part of the case.

The seeond link is constituted, therefore,
properly speaking, not of the fear alone, hut
of the fear combined with the occasion; since
it is by the occasion that the existence and
operation of those other possible causes, which
will be brought to view in the character of
infirmative possibilities, will be rendered im-
probable.

It iswith this psychological sort of chain, as
with a physical one: the chain is the weaker,
the greater the number of links which enter
into the composition of it. Why ? Because
each link brings with it its particular infir-
mative possibilities,

L Inference forming the joint or connexion
between link the first, viz. physical supposed
symptoms of fear —and link the second, viz.
tbe emotion of fear itself.

Infirmative possibilities applying to this
joint 1 —

RATIONALE OF JUDICIAL EVIDENCE.
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1. The cause of the appearances different:
a purely phusical fact, viz. bodily indisposition.

2. The cause of the appearances different:
a psychological fact, indeed, and that an emo-
tion, but a different emotion, such as grief or
anger: grief or anger produced, for example,
by the consideration of the wound inflicted
on reputation, notwithstanding innucence.

1I. Inference forming the connexion be-
tween hink the second, viz. the existence of
the emotion of fear—and link the third, viz.
the existence of a criminative recollection,
having for its subject the particular offence
of which tbe suppesed delinquent understands
himself to be accused or suspected.

Infirmative possibilities applying to this
inference : —

1. Recollection criminative indeed, but not
in the way in question: recollection of an
offence commitred, but an offence ditferent
from that of which the supposed delinguent
stands accused or suspected.

2. Recollection of an offence committed,
not by the individoal himself, but by some
other individual connected with him by some
tie of sympathy, and in whose instance the
inquiry, it is apprehended, may be productive
of conviction or suspicion.

3. Recollection of a fact by means of which,
without any delinquencyon his part, vexation
has been, or appears likely to be, preduced,
in this or that shape, to himself,

4. — or to another person, or even a class
of persons, more or less extensive, connected
with him by some tie of sympathy.*

5. Apprehension of punishment, notwith-
standing innocence. Of this infirmative pro-
bability the disprobative force will depend,
it ix evident, in a considerable degree, upon
the general complexion and character of the
system of precedure under which the inquiry
is made.

6. Contemplation, prospect, of the vexation
attached to prosecution, notwithstanding in-
nocence: anothercircumstance the iufirmative
force of which will be seen to depend, more
or less, on the system of procedure.

III. Inference forming the connexion be-
tween link the third, viz. suppused recollec-
tion of the criminative fact in question as
committed by him—and link the fourth, viz,
the actual commission of the act so supposed
to be recollected.

Infirmative possibility : —

Falsity of the supposed self-criminative re-
collection.

The error here supposed will present itself
as heing of a uature not very apt to be rea-
lized. Itiscapable, bowever, of taking place,

* « Infandum, Regina, jubes renovare dolorem,”
Jineas was not npon his trixl: but the emotion
here was not fear, but grief,

« Quis talia fando
Y Tensperet 4 lacrymis®
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not only in case of mental derangement, but
in the care of habitual delinquency: especi-
ally if the time of the supposed offence be
very remote.

Apprehended and examined, though for a
theft in which he had no part. an habitual
thief will naturally envugh extubit symptoms
of fear; and, confounding one of his exploits
with another, may suppose himself to recol-
lect a theft in which in truth he bore no part,

Such are the conceivable facts which, in the
character of infirmative probabilities, apply
to the criminative force of fear, when the
symptoms of it apply themselves without the
intervention of any other medium to the
senses of the person by whom, in the cha-
racter of judge, the conclusion is to be formed
—the decision grounded on them formed and
pronounced.

If, instead of the phenomena themsclves
being presented to bis senses, what is pre-
sented to him is but a report made conecerning
them by some other person, by whom they
are stated as having been presented to his
senses,— the probative force of them stands,
in that case, subject to the infirmative ope-
tation which attaches upon supposed unori-
ginal evidence, as compared with the original
evidence itself: an infirmative circamstance
of tbe same nature as that by which (aceord-
ing to a distinction already noticed) supposed
real evidenee reported, is distinguished from
the real evidence itself; and of which a more
detailed view will be given in the next suc-
ceeding Book.

To the additional joint added to the evi-
dentiary chain by the pre<ence of this fifth
link, the following circumstances present
themselves as applying in the character of in-
firmative possilitics: —

1. Possible untrustworthines: { whether in
respect of moral orintellectual qualifications)
on the part of the reporting witness; viz. the
supposed precipient witness, speaking in the
character of a deposing witness,

2. Impropriety of the shape in which his
testimony was received or extracted.

If to the deciding judge this testimony be
presented not in the oral but ready-written
form, —3. Inaptitade, whether in respect of
moral or intellectual qualifications, on the
part of the receiving or extracting judge.

CHAPTER X.

OF CLANDESTINITY, CONSIDERTD A8 ATFORD~
ING EVIDENCE OF DELINQUENCY.

UxpER this class of eriminative circumstan-
tial evidence, may be noted the following dis-
tinetions, viz.:—

1. Clandestinity, by concealment of the
forbidden act or principal fact itself: for ex-

atple, by doing in the dark what, but for the |

"

|

i dence. See the next chapter.

cviminal design in question, would naturally
kave been done in the day; or choosing a
spot whick is supposed 1o be out of the view
of evervbody, tor doing that which, but for
the eriininal design, would naturally have been
done in a place open to observation.

2. Clandestinity by concealment of the per-
son of the supposed delingquent while oceupied
in the act : as in the case of disguise.

3. Clandestinity by concealment of the part
taken by the supposed delinguent in the eom-
mission of the act—in the production of the
mischievous result: concealment, for exam-
ple, of the purpose for which the act, viz. the
physical act, is performed; as, in the case of
murder by poison, the several acts by which
the poison is prepared, or put into the hands
of, or recoromended to be taken by, the per-
son intended to be poisoned.

4. Clandestinity, by elognment or deception
of witnesses to the act: exertions employed
for removing this or that person from the
scene of the mtended unlawful action ; under
the supposed apprehension of his becoming
(in relation to the forbidden act, its aceompa-
niments, or consequences) & percipient, and
thence eventually a deposing witness.

5. Clandestinity, by eloignment or conceal-
ment or destruction of criminative real evi-
dence.  Coneerning the modifications of real
evidence, see above Ch. 1L

6. Forgery in relation to real evidence; viz.
either by fabrication of exculpative appear-
ances, or by alteration of inculpative into
neutral or exculpative. The modifications of
which it is susceptible correspond of course
with those of real evidence.

Disguise of the person—a mode of clandes-
tinity already biought to view —may be con-
sidered a~ a modification of forgery in relation
to real evidence,

On the preceding occasion* forgery in
relation to real evidence was considered as
capable of being practised by others, to the
prejudice of the supposed delinquent: here,
1t is considered as practised by him. There, it
was an infirmative, an exculpative probability :
here, it is an inculpative fact,

Being a mode of deception, effected or
attempted — a species of falsehood, — and, as
such (no less than forgery in relation to writ-
tey evidence) a modification of the crimen

Jalsi of the Roman school — falsehood uttered

by deportment, — it is in that respect closely
allied to falsehood in the same intention ut-
tered by discourse,

it may be moreover considered as being, in
relation to real evidence, that which suborra~
tion is to personal. Asin the one case, soin
the other, objeets of the class of thnys are
thus pressed into the service of delinquency.

7. Opposition to search made for real evi-

* Chap. 1IL § 5.
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Clandestinity, in what manner soever aimed
at, may be considered as evidentiary of fear:
and in that way, and that way alone (through
the chain of inferenees of which that emotion
constitutes, as above, the principal link, ) con-
stituting a circumstantial evidence of delin-
quency in this or that shape, as explained by
the occasion, as above.

In the case of fear, as above explained, the
emotion itself, the psychological (and that a
pathological) fact, constitutes but the second
link in the ‘evidentiary chain: the first link
was constituted by the physical symptoms
from which that psychological fact is inferred.
In the case of clandestinity, under the several
modifications as above enumerated, the posi-
tive voluntary physical acts by which the con-
cealment is effected or endeavoured at, stand
in the place of the involuntary appearances,
the pathological symptoms, by which, in the
other ease, the emotion is betrayed.

1. Intention or design, differently, but equal-
ly, or more, culpable; 2. Intention or design
less culpable; 3. Intention or design blameless,
though requiring secrecy.* These are among
the infirmative counter-probabilities whicli
have just been seen, in the case of fear, ap-
plying to and weakening the probative and
eriminative force of that emotion: they may
here be seen applying with equal force to the
criminative force of clandestiuity, in these its
several shapes,

To the probative force of the inference,
which, in the case of fear, binds together the
two first links (viz. the aggregate of the phy-
sieal or pathological symptoms, and the psy-
chological emotion,) two infirmative counter-
probabilities were seen applying themselves;
viz. 1. The emotion different (tor example,
grief, or anger;) and 2. The cause of the phy-
sical symptoms, not psychological, bat purely
physical, viz. bodily indisposition.

In the case of clandestinity, in the place ot
those infirmative counter-probabilities stands
another, characterizable by the word sport:
the clandestinity having for its object and its
cause, desire of produeing sport, merriment,
pastime; and not delinquency in any shape.t

At the end of a judicial investigation, it
does not often happen that, in a case of clan-
destinity, the decision, as between sport and
criminality, can be attended with much diffi-
culty. But, for want of timely explanation,
sport indiscreetly pursued has every now and
then been itself an object of pursuit, when
thus enveloped in the livery of guilt, A man
who endeavours to pass for a ghost, risks the
being taken for a thief, or something worse, |

* Love, as well as criminality, secking clan-
destinity, servants® lovers are apt to be taken for
thieves: thieves, on their part, endeavour to pass
for lovers.

+ See, once more, the story of Joseph and his
brethren (supra, pp. 16, 17.)

$ In the vicinity of London, not many years
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Forgery, in relation to real evidence, hag
an infirmative counter - probability peculiar
to itgelf; viz. self-defence : — the individual
innocent, exertions made to remove physical
appearances, which (whether produced by na-
ture or by human malice, viz. in the way of
forgery) tend to fix a criminative imputation
on him, in the circumstances in which he
happens to be placed.

In the view of removing the imputation
from hiwself, a murderer has been known se-
cretly to deposit in the apparent possession of
an innocent person the blood-stained instru.
ment or garment, or some other such article,
0 circumstanced as to operate in the charac-
ter of a source of criminative real evidence.*
In this case, were it the lot of the innocent
man to be observed in the night time retrans-
ferring the articles to the place from whence
they came, it is to him, instead of the mur-
derer, that the artifice might thus come to be
imputed.}

CHAPTER XL

OF SUPPRESSION OR FABRICATION OF EVI-
DENCE, CONSIDERED AS AFFORDING EVI-
DENCE OF DELINQUENCY.

SceposiNG the whole mass of evidence ac-
tually suppressed, no such discussion (it is
evident) can have place, as the inquiry con-
cerning the probative force belonging to any
part ot it, or the circumstances, by the con-

ago, a ghost of this sort was shot dead, and the
shooter tried for his life. [This was in 1804.
The neighbourhood of Hammersmith had been
alarmed by the appearance of a ghost, and Fran-
cis Smith, an exciseman, determined to shoot
huu.  While he was on the wateh, an unhappy
miller passed by, and mistaking him, from the
: whiteness of Ins apparel, for the person who was
playing the ghost, he unfortunarelf' shot him
dead. Smith was tried at the Old Bailey Sessions
, for murder. and the jury, in the first instance,
| found a verdict of manslaughter; upon which the
. Judges said, that the facts proved amounted in

law to murder, and sent the jury back to recon-
, sider their verdict. They ultimately found Smith
guilty of murder, and sentence of death was
passed upon him by the recorder. This sentence
was afterwards commuted to one year’s impri-
sonment, on_the application of the Lord Chief-
; Baron to the Home-Office. (See Sessions Papers,
i and European Magazine.)—Ed. ]

* London pickpockets have been known at
Pplaces of public amusement. to put the empty
purses of the persons they have been robbing into
| the pockets of innocent persons near them, in
order that they might accuse them of being the
thieves, in case they themselves were taken into
custody. . Ed.

+ See, again, the story of the Little Hunch-
back (p. 11,note *.) A body,supposed to be dead,
is transferred from neighbour to neighbour, al.
ways with the utmost secrecy, under the appre~
hension of the suspicion that might be produced
by it, in the event of a visit from the officers of
Justice,

k4
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sideration of which, that force may be dimi-
nished.

But, under the head of these several mo-
difications of criminative circumstantial evi-
dence considered as deducible from active
deportment, the attempt, successful or un-
suecessful, is to be understoed: for it is by
the attempt, successful or unsuccessful, that
the state of the mind is indicated; and it is
from the state of the mind, that the crimi-
native inference is (not less properly than
nuturally) deduced.

Preventing as it were the birth of evidence,
by preventing from becoming witnesses (v.¢.
percipient witnesses)those by whom that cha-
racter might otherwise have been acquired,
is a criminative circumstance already brought
to view, viz. under the head of clandestinity.
The circumstances in view under the present
head, are such as are capable of taking place
at a more advanced stage of the business, viz.
at any point within the length of time inter-
vening between the moment in which the
offence is considered as baving heen coni-
mitted, and the moment at which the evi-
dence produced in consequence of prosecution
comes to be delivered.  The mal-practice
here in question is, therefore, any act whereby
a person who, in relation to any criminative
fact in question, has already been in the con-
dition of a percipient witness, is prevented, or
is endeavoured to be prevented, from appear-
ing in the character of a deposing witness.
But to draw, for the weparation of the two
objects, a clear line of distinction applicable
to all cases, would be found impossible.

Under one or other of the two general
heads here mentioned, the following specitic
modifications of circumstantial criminative
evidence seem comprisable: —

1. Destruction, concealment, cloignment,*
or falsification of uny already eaisting souree
of real or written evidence, tending ot sup-
posed to tend to the inculpation of the sup-
posed delinquent.

2. Interception of evidence, oral, real, or
written., Measures taken to prevent the
forthcomingness or delivery of the evidence
of a person whose testimony, in the character
of a deposing witness, would tend, as sup-
posed, to the inculpation of the supposed
delinquent; or the evidence deducible from
the written document, or other thing capable
of operating in the character of a source of
written or real evidence : ex. gr. by ubstacles
thrown in the way of whatever antecedent
operations may be necessary to the delivery
of it.t

3. Subornation: causing a person to de-
liver false testimony, tending to the excul.
pation of the supposed delinquent.

4. Fabricating, or cau~ing to be fabricated,
evidence, 1eal or written, tending to the ex-
culpation of the supposed delinquent.— N.B.
"This is one out of several modifications of for-
gery in relation to real or written evidence.

As to nfirmative counter-probabilities,
considered as applicable to the criminative
circumstances comprehended in this class, —
the generally applicable ones already men-
tioned may perhaps be found. some of them,
to be applicable upon oceasion here, though
in general with but a slight degree of proba~
tive (or rather disprobative) foice.

The infirmative counter-probability pecu-
liar to this class may be thus designated:
apprehension of sonélar mal-practice on the
other side.

The supposition that, in the character of
an infirmative counter-probability opposed to
any of the criminative cireamstances in ques~
tion, this consideration can operate with any
such degree of disprobative foree as to render
it worth employing. involves the supposition
of no ordinary degree of depravity on the part
of the national character at the time.

English law affords a story, which, whether
meant for truth or jest, may alike serve for
exemplificstion. Pressed for payment ovn a
forged bond, a man applies to his attorney.

* Eloignment, aword adopted from the French
into English law language, is wanted, together
with its conjugates eloigner, to eloign, in current
language. For eloigning a man, the general
stock of the language has no better expression
than getting him out of the way.

Tampering — viz. with evidence —1s a term
applied as well to the endeavour to intercept oral
testimony, with the consent of him who should
have delivered it, as to the endeavour to procure
by subornation false testimony, from one who
otherwise would not (it is supposed) have de-
Kvered any testimony at all, or would not have
delivered other testimony than what was true.

Labouring and embracing are words used in
law language as synonymous with tampering,
but only where the persons tampered with are
considered as invested. or about to be invested,
with the character of jurymen.

By tampering seems to be meant, an endca-
vour to cause the person in question to act, on the

Vou. VIIL.

occasion in question, any part contrary to what
is considered as being his «.Futy with reference to
the ends of justice. In this sense, it seems appli-
cable with equal propriety to the situation of any
person whose duty it is considered to be, in vir«
tue of any function ( permanent or occasional,) to
render his services in any way conducive to these
ends: to the situation consequently of judge {per-
manent judge, ) juryman, or subordinate minister
of justice; or in the case of any officer considered
in the light of a public officer, prosecutor as well
as witness,

As to the means whereby a man may be caused
to swerve from the line of his duty, whether by
eloigning him (getting him out of the way) or
otherwire, they seem comprisable under three
heads, viz. eorruption. deceplion, and force:
including under the notion of force, as well psy-
chological (i. e. fear of evil) as physical.

+ For a list of these operations, see ScofcR
Reform (Vol, V.) Table 1. Col, iii

D



Ayt st T

50 RATIONALE OF JUDICIAL EVIDENCE.

Client. ** What is to be doue " —_ {2t ney.
¢ Forge a release.” On louvking back. one

cannot say exaetly how far, it might not be |

i
'

[

impossible to find, even i Evglsh history,

a period in which a story of this sort might
bave had o foundation in truth.

In some countries there have been said to
exist a sort of houses of eull, or register of-
fices, for a sort of witnesse~ of ull work, as
in London for dumestic servants and work-
men in different lines, and i some parts of
Italy for assassins.

Ireland, whether in jest orin earnest, was

at one timne noted for hrecding a elass of wit- !

nesses, koown tor trading ones by a symbol
of their trade, straws sticking out of thewr
shoes.

Under the Turkish government, it seems
generally understood that the trade of testi-
mony exists upon a footing at least a~ flon-
rishing as that of any other hrauch of {rude.

CHAPTER XIIL

OF AVOIDANCE OF JUSTICIABILITY, CONSI-
DEKED AS AF#ORDING FVIDFNSF O DhL-
LINQUENUY.

On the part of the <uppos<ed d.linquent, the
acts or modes of conduct immediately directed
to the production of this etfect may he this
enumerated : —

1. Erpairiation: migration into the do-
minion of some foreign state; vie, of ~ome
foreign state in which, at the instance of the
Jjudicatory in question, justiciability on the
part of the suppu~ed delmguent wil not (it
18 supposed) fu the ease in question be en-
foreed.

2. Erprovincration : migration into another
juridical district within the donuuion of the
same state; viz. in so far as such change of
place is regarded as being, dehnitively or for
a time, productive of the like effeet.*

* Considered as a means of avoiding justicia-
bility, the effect of exprovinciation will be the
reater, the greater the obstraction otfered by it to
the power of justice, whether by means of local
distance, or by means of independency of juris-
diction,

Of the mode and degree of the obstruction thus
cag:ble of being op}l)osed, the diversifications are
infinite : particularly in modern tmes, since it
has been a fashion among the powers of Europe
to comprise each of them within its grasp t.f)e
most distant parts of the globe,

The obstruction opposed by independency of
Jurisdiction, being a psychological cause, is re-
movable : the obstruction opposed by locul dis-
tance, & physical cause, i» inexorable.

Accordingly, though in general the obstruction
opposed by expatriation will be greater than by
erprovinciation, yet, in some instances, that
which is opposed by erprovinciation will be the

ter. In the instance of some offences { forgery
1o particular, in which publie credit all over the

[Boox V,

8. Lutency: the supposed delinquent being
so eircunistanced as that means whereby he
may be found, as well as the spot where he
is, are unknown; viz. to him who, in the
character uf judge, or in that of prosecutor,
13 desirons of causing his person to be forth-
coming, tor the purpose of his bemny justi-
ciable.

4. Latitaney: i.e. where the non-forth.
condngness of the supposed dehnquent is
clearly understood to Lave the avoidanee of
Justiciability for its cause.

3. Elowgnment ot property : i.e. by expa-
triation, exprovinciation, transfer into other
hands, or concealment.

6. Tampering with any person, on whom,
in whatever chaacter, er. gr. in that of mi-
nister of justice, permanent ot occasivnal,

globe beliolds an enewy,) the great European
states, Britain not excepted, have surrendered
each to the justice of the other its supposed de-
himquents,  In so faras this disposition prevails,
the abstruction given to the course of justice by
expatriation —for example, from London to Ca-
lais, or even to Paris——may not be so great as
that opposed by exprovinciation from London
to the Orkneys, or though it were no further
than te Edinburgh; not to spesk ot the West
or East Indies.

Pepson and property are not the only ohjects
on wheeh, for the purpose of securing effective
Jusuaability, the luw Sma it m s power to tuke
hold. Over and abuve these corporeal obiects,
there remain two incorporeal ones. vis. repuvia-
twn and condation vn {ife. by means of which the
teelings of individuuls are exposed to he wrought
upon by the force of the law, a~ well as by that
of lawless injury.

But persan and property aie the anly ebjeets
whieh it is ever in the power of an Dudividual, in
ease ot delmquency on hee part. to withdraw out
of the power of the law: in spate of his utmost
effiris, reputation and conditon 1n life continue
suhject to 1t.

Even in regard to property, the extent of the
power which 1t depends on the individual to ex-
eree over it, in spite of the law, or without its
assistance, is subject to very extensive lunitations.
To immoveables it does nut extend: nor even to
monty or moveables 1 any case where, his power
dependimg upon the consent of vther persims, that
cousent 1s withholden or refused. Hence the
influence. in some cases hresistible, in others no
more than ideal, of the judgment of vutlawry;*
by which, amongst other penal consequences,
the defendant stands deprived in a conmderable
degree of that security for his property, which
depends upon the protection that would be other-
wise afforcied him by the law,

s It a defendant abseonds after a writ of ca-
piay hay been awarded, and certain formalities
ob~erved, he is proclainved an outlaw, and is in-
capable of bringing actions: formerly his life was
unprotected by the law, and he might have been
xilled with impunity by any one who met him,
4 Black, Com. 319, Judgment of cutlawry for
treason or felony, renders a man an incompetent
witness in a court of justice; but outlawry in a
personal action does not. 3 Inst. 212, Celier’s
Case, Sir T. Raym, 369: Co. Lit. 8. b,
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superordinate or subordinate (prosecutor, in | the imprisonment to which, by accusation or

the case of an offence considered as being of
a public nature, included,) lis justiciability
may depend.*

The several special inculpative circum-
stances comprised under this more general
head being all of them indicative of fear—
fear having its source and object in the power
of the law, —the infirmative counter-proba-
bilities applying to this case are pro tanto the
same as those which apply to that.

In the case of the four that consist in so |

many expedients employed or supposed for
the avoidance of personal forthcomingness,
the infirmative consideration already above
designated by the phrase contemplation of
juridical vexation notusithstanding innocence,
operates with peculiar force.

A circamstarce that demands attention,
with an immediate view to practice, is, that
this force will of course undergo variation,
according to the nature of the system of pro-
cedure —according to the mode and the de-
gree in which it is subservient or adverse to
the several ends of justice.

The exculpative torce of this infirmative
counter-probability will be the greater —in
other words, the probative foree of the erimi-
native circumstance constituted by avoidance
of justicrability by eloignment or concealment
of person will be the less — the greater (for
example) the vexatiousness or the length of

* Note here, that if, instead of any of the spe-
cific modes of designation here employed, the
general expression ( avoidance of justiciability )
taken to serve as a title to this chapter, be em-
ployed, the inference in question is considered as
already established.

In the case of each of these criminative circum-
stances, fear (viz. fear of the power of the law)
is the relatively principal fact im.ediately indi-
cated. Were they respectively present to the
senses of the judge,— as are, 1 case of oral in-
terrogation, the ghysical modifications of passive
deportment which constitute the pathological evi-
dence of that emotion, and the modifications of
self-disserving testimony extractible by interro-
gation, —they would occupy the same station in
the chain of suppositions, But, scarcely being in
any instance so greﬁem, they cannot come to his
cognizance but through the lips or pen of some
deposing witness: by which means a fifth link is
added to the evidentiary chain, as in case of any
other inculpative fact considered as having been
extra-judicially observed.

In this case, fear, and avoidance of justicia-
bility, may, though not synonymous, be em-
ployed indiscriminately to represent the link in
question in the chain of suppositions. It is only
in so far as it is indicative of fear (fear ot evil as
about to be suffered from the hand of law,) that
avoidance of justiciability can operate as a cri-
minative circumstance : and, to weaken the in-
ference thus drawn, no other infirmatives seem
applicable than what have been already brought
0 view as serving to weaken the probative force
of fear itself, considered in the light of a crimi-
native circumstance.

suspicion of the offpnce in question, a man
stands exposed : understand provisional im-
prisonment (in technical language imprison-
ment on mesne process,) so circumstanced
that the innocent as well as the guilty stand
exposed to itf.

Other differences might be cited, by which
the determination, whether to abide or not to
abide the course of penal procedure, could
not but be more or less affected : the severity
of punislunent, and the severity of the pro-

4+ Under the penal procedure of the Roman
law, or, to speak more accurately, of the system

, which, betore the Revolution, existed in France,

i

the probative force of the inculpative circum-
stances of this class should accordingly, it should
seem, be less than under the English.

For the purpose of computing the average
duration of a penal suit, the collection of trials
entitled Causes Cell bres (thirty volumes in closes
Iy-printed 12mo) was examined. It was not in
every instance that the duration of the suit could
be ascertained : in the instance of those in which
it was capable of being ascertained, the average
duration turned out to be near six years, In
these, it is true, the intricacy of the cause was
above the ordinary pitch. But under English
procedure it would be difficult, perbaps imipos-
sible, to find a penal cause, on the occasion of
which, down to detimtive judgment, the provi-
sional imprisonment had lasted a fourth part of
that time.

In penal cases, the procedure of the Roman
school does not admit of discharge on bail with
near so much facility as the Enghsh.

In England, in a case not bailable, the crimi-
native force of the circumstance in question may
be calculated, and with some degree of precision,
trom geographical data. In the class of causes
most fﬁig ly penal, in London and Middlesex,
Jjustice is administered in about forty-eight days
cut of the three hundred and sixty.five; in the
other counties, with the exception of the four
northern ones, in about four out of the three
hundred and sixty-five; and in these northern
ones, in about two out of the three hundred and
sixtywfive.

A supposed duellist, for example, who has
killed his man, is in a state of expatriation, la-
tency, or even latitancy. In London and Mid-
dlesex, the criminative force of any one of these
symptoms of fear (the possible chance of being
let out upon bail by the Court of King's Bench,
being laid cutof the case as not capable of being
brought inte calculation) will be a little less than
four times as great as in any other of the southern
counties, a little Jess than eight times as great as
in any one of those four northern counties,

2 Some improvement has taken place in this
matter since the above was written. The centrnl
criminal court, which has jurisdietion over Lon.
don, Middlesex, and part of Surrey Kent and
Essex, sits twelve times a.year; each session
lasting, on an average, for about seven or eight
days. The four northern counties are now placed
in the same situation as the other counties ;=
that is, they are all visited twice a-year by the
judges forthe purpose of trying the class of causes
ref‘es'rred to by the author, as well as civil actions.

d.
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cess employed for the extraction of evidence.
In France, while breaking on the wheel and
other excrueiating modes of capital punish-
ment were in use, the bazard attending such
abidance could not but present itsclf as con-
siderably greater, and consequently the in-
ference from fhght to delinqueney consider-
ably less cogent, than at present. when suple
death is the highest degree in the scale: and
another, and perhaps still greater, difference,
could not hut be attached to the useless bar-
barity of preparatory torture.”

Health —bhu~mess — pleasure,—by any one
of these objects of pursuit may a man be en-
gaged in a plan of expatriation, exprovincia-
tion, or eloignment of property : by pursuit of
pleasuie, possibly even by pursuit of busi-
ness, he may be engaged m a plan of luteney :
here there are so wany infirmative eouuter-
probabilities operating in dimmunution of the
probative force of the four aircumstances in
question, in the character of evidences ot fear
of the haud of law, and thence as evidences
of delinquency.

In a word, under one or other of these
three moitications the ordinary puisuits of !
mankind in genersl beins comprehended, the |
eonsequence in regard to the arcumstances |
in question ig, that, cousidered 1 themselves, !
and independently of every other eivcumstance !
of a criminative tendeney, they can scarcely |
be considered, even putting all of them toge- |
ther, as operating with any pereeptible degree |
of eriminative foree. I

1
1
!
‘
]
I
!
1
|
I
|
!

The presumption afforded of delinqueney by
any one of these changes will he the stronger,
the greater the deviation it makes from the !
course of life habitually pursued by the sup- |
posed delinquent.

Iu the case of a maimer, a carrier, an iti-*
nerant vender, or an itinerant handicraft, it
may amount to nothing : in other words, the
disprobative force of the infirmative counter-
probability denoted by the expression pursuit
of business, may be so great as to reduce to
nothing the probative foree of the erinnative
circumstance or cireumstances in question, ..
viz. expatriation, exprovineiation, eloignment
of property, or lateney,——any one or more of
them,

In case of real delinquency,—expatriation,
exprovinciation, or elognment of property,
one or more of them, are apt to be accom-

* How azcutely sensble mnst a celebrated
French lawver have been 1o the defects of the
svstem of procedure estabinhed in his country.
when he said — Jo fuirais, i Pon m'uccusuit
d*avoir vole les ¢Joches de N.ire Dume!” In
such a state of things. it is evident, the infirma.
tive force of the counter-probability which we
have termed contemplation of judicial veration
nolwithstanding innocence. 1s S0 strong as en-
tirely to destroy the probative force of the ¢ir-
cumstance of latitancy. considered ay evidentiary
of delinquency.

{Boox V

panied with the circumstance of clandestinity ;
and (for the purpose of clandestinity) with
mendacious extra-judicial discourse, having
for its object the preventing or removing, on
the part of any persons on whose part incul.
pative testimony is apprehended, all suspicion
ot the true cause.

That, by the concarrence of any such other
criminative circumstances, the criminative
force ot the eircumstances here in question
eannot but receive considerable increase, is
altogether obvious,

But it does not follow that, by the mere
non-appearance of these confirmative circum-
stances, the eriminative force of ihe eircum-
stances here 1 question must be altogether
destroyed ; since it may happen, that —the
change ot place in question having heen al-
ready determined upon, in pursuit of business,
health, or pleasure—advantage may have been
tuken of the means thus afforded for the avoid-
ance of yustiviability, and, under favour of the
promise of impunity thus entertained,the ciime
n question may have been committed.

As to tamperaig with prosecutors and other
ministers of justice ; to an act of this deserip-
tion, considered in the light of a eriminative
circutstance, the same suppositions apply in
the character of infirmative counter-probabi-
lities, a~ have been seen applying in the case
where the persons thus practised upon are
considered in the character of witnesses.

Expatration, exprovinaation, and eloign-
ment o} property, involve 1 each instance the
necessary supposition of intentional agencs,

i pusitive or negative, but in general positive,

on the part of the supposed delinguent bim-
selt  In latency, on the other hand, no such
supposition is necessarily involved : what it
designates is the effeet —not any act by or by
the belp of which the effeet is produced.

Lateney — though it does not necessarily
import, on the part of the suppused delin-
quent, any act done by him in the view of
producing the effects designated by 1t —is,
i respect of its eriminative force, subject
to the operation of the same counter-proba-
hilities as those which apply to the other eri-
minative circumstances which do, on his part,
impott action: since, like any of them, it may
bo the result of a man’s ordinary and blame-
less pursuits.

By the word latency, nothing more can be
designated than tbe state of him in whose
instance no means of communicating with
hiw, either through the medium of his place
of abode or otherwise, is known to those to
whom such knowledge is necessary to enable
them to insure his forthcomingness for the
purpose of justiciability,

But in whose conduct is the cause of this
want of knowledge to he found ?

Till this point be settled, the condition de-
noted by the word lutcary can scarcely, with
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propriety, be placed upon the list of crimina. ‘
tive circumstances.

The means of communicating with an in-
dividual (i, e. the means the best adapted to |
that purpose) can scaicely be brought under |
any general description: they will in every I

|
i
|
1
I
i

case be depcndent on the individual circum-
stanees in which, at the individual point of !
time, he happens to be placed. But it does

not often happen that the means are deficient, |
or prove ineffectual, when, to the real desire,
the power 15 added, — such power as 1t de-
pends on the law to give.”

1fis be really my wish to commmunicate with
a man, to hear frow bim, and make him hear
from me, what course do I take* The an-
swer is almost tou obvious to be ealled for: 1
make ivquiry among bis friends.  Xuch is the
course which everybody takes whose wish it
is to succeed ; and such is the course which
it has Leen the care of English judges not to
take.

Supposing powers adequate to the purpose
given by the law, those powers accoinpanied
with the correspondent obligations, and those
obligations duly fultilled ; then it is, and not
till then, that lateney hecomes presumptive
evidence of lutitancy, und through that ot eri-
minality ; latitaney being understood to desig-
nate voluntary latcney, baving for 1ts object
the avoiding forthcomingness, for the purpose
of avoiding justiciahibty.

Supposing the fact of latency established,
and the fact of latitancy justly inferrcd hom
it; still, under the existing institutions, there
exists a counter-provabality by which ts pro-
bative force in the character of a ermminative
circumstance ix weakened. Fear, and fear of
the law, would indeed be indicated ; but the
real evil apprebended at the hands of law
might be, not the evil of punisliuent, inticted
under that nzme, on the score of eriminality
in any shape, but the evil ot imprisonment,
on the score of satistaction for money due on
an account not penal.

* Unforiunately. under English law, no such
suppositions arc reahized; a system of sham no.
tices being among the devices whereby the ends
of judicature are pursned, under the pretence of
pursuing the ends of justice. On this as on so
many other occasions, the inquiries which com-
mon sense would dictate, and -vommon honesty
pursue, legal policy forbids. Without any ex-
pense of thought, from latency latitancy 1s in-
ferred, and from latitancy delinquency; and,
though not absolutely without other evidence,
yet, without any evidence of the nature of which
it is possible tor the supposed delinquent to he
apprized. If a bill of indictment, after evidence
heard thereon, is found true by a grand jury
SWOrD to secrecy, a writ called 2 capaas issues
thereupon; and, in cousequente of that writ, aftcr
a series of sham notices read by a man to him-
self in a private chamber, judgment of outlawry,
in which conviction is included, is pronounced of
course, [See p. 50, sub-note 2.}
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In so far as non-discharge of pecuniary
debts, or other non-penal ohligations, is con-
sidered as an offence, and non-surrender of a
man’s person to imprisunment in satisfaction
for the wrong done by the non-fulfiliment of
those obligations, Is considered as an ulterior
offenice grounded on the formier,— the en-
gaging in & course of latitancy for the purpose
of voiding such imprisonment may be con-
sidered us constituting the matter of the in-
firmative supposition above indicated uvder
the utle of desiyn less culpable.

Suppose a proserution actually commenced,
and notice of 1ts heing so actually received by
the supposed delinquent: on this supposition
lateney is actually converted into latitancy.

Netoriety of the obnoxious event, coupled
with notoriety of popular suspicion fixing
upon the supposed delinquent as having been
concernud in the production of it ; —these
circumstances together will operate, of course,
in the character of evidentiary facts, affording
presumptive evidence of the infurmation’s
baving reached his ears.

By habitual occupation, or by accident, he
was in an itinerant state.  He is illiterate, and
the advertirements, it any have ssued from
the press, have not reached his eges. The
country is of the nummber of those which ate
not yet far cnough advanced in the arts of
life to render eommunications in that mode
customary or easv, These may rerve s> ex-
aimples of a variety of cirenmstavecs by which
the probative force of simple latency, us evi-
dentiary of latitaney, may be more or less
impaired.

CHAPTER XIIL

OF THF SITUATION OF THL SUPPOSED DUIIN.
QUENT IN RESPECT UF MOLIVER, MEAN.,
DIsPOSITION, CHARACTER, AND STATION IN
LIFE, CONSIDPRDD As ATFORDING EVIDEN L,
OF DELINQUENCY.

-

$ 1. Of the situation of the supposed delin-
quent in respect of motives end means,
considered as probalilizing or dusprobal-

lizing delinguency.

BeTWETN these several objects the connexion
i~ 80 intimate, that they can searcely be spoken
of, any of them, without referenee to the rest.
But, with regard to delinquency, the indica-
tions they will be seen to afford, are, with
reference to one another (though all muterial)
very varioug, and even discordant ; being not
uniformly inculpative, but in some respecis
exculpative— in others directly inculpative,
—in others again inculpative, but not so much
directly as indirectly, by serving to weaken
the foree of an exculpative eircumstanee : and,
as such, vot adwmitting any infirmative sup-
position.

The psy chological object designated by the
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word motive, 1s, as it were, the basis of all
the rest.

The existence of a motive, by which the
supposed delinquent might have been led (it
is supposed) to the commission of the offence
in question, is a fact which, in criminal cases
more especially, is very frequently made the
subject of proof. Is there any use in doing
80 ? In certain eases, no: and in those, I be-
Keve, it never is done: in other cases, yes:
and in these, I bebeve, at the suggestion of
common sense, it commonly is done. In what
eases, and in what zense of the word motive,
it is worth while and practieable to have
recourse to evidence or argument for this
purpose, seems very generally understood in
practice.

Motive is a term applied to the indiseri-
minate designation of divers objects, which
require to be distinguished.

It is applied to designate any desire, when
eonsidered as the cause of action: call this
the interior or inlernal motive.

It is applied to designate any corporeal
thing, er mass of things, cousidered as the

object of any such desire : call the object by .

which such desire is considered as excited,
or capable of being excited, the exterior or
external motive,

Thus, when a hungry man knocks down a
baker, for the purpose of stealing a loaf of
bread, — hunger is the internal motive of this
eriminal act, a loaf of bread the external.

A mischievous event being supposed to
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| have becn the exterior motive ? In the situa-
| tion in which the supposed delinquent appears
| to have been placed, where is the objeet to
‘; be found, which could exvite a desire strong
| enough to give hirth (notwithstanding the op-
; position made by the combined force of the
i several tutelary sanctions) to an offence of the
| nature of that which be is suspected of?

| To go about to prove on the part of the
! supposed delinquent the existence of a desire,
i a feeling, a passion, which presents itself as
l capable of accounting ter the commission of
i the crime, would be an enterprise frequently
{ mmpracticable, and always useless. No crime
i that has not some species of desire for its
| cause; and, with an exception or twe net
i worth dwelling upon, no human besom that
is not the seat, constantly or occasionally, of
| every moditication of desire.

{ It is not the mere existence of the desire
| — the propensity or the relish for this or that
source of pleasure, the aversion for this or
that source of pain. If it were,—by the same
rule that the supposed delinquent is guilty,
%0 i every other human creature. It is the
existence of some exterior object, of a nature
| to call into action this or that desire or pro-
| pensity, and to infuse into it a degree of force
| capable of surmounting the jont force of
| those tutelary motives, by the influence of
which men in general are restrained from
giving the reins to criminal desire.

| Under the denomination of the motive must
{ be comprised, for the present purpose, not

I

have been produced, and Titius suspected of | only the internal desire, but the contempla-
having been concerned in the production of | tion of the exterior event, or state of things,
it,— What could have been his motive? says a | which the desire looks to for its gratifica-

question, the pertinency of whieh will never
be matter of dispute.

The following seem to he the circumstances
to which it owes its pertinence: —

Every act which, in the force of any one or

more of the tutelary sanetions, finds a source !

of restraint — every penal, every disreputable,
in a religions community every irreligious,
act —is on that account rendered more or
less improbable, by the consideration of the
penal or other evil consequences attached to
it. Unless this restrictive force finds an im-
pulsive force, and that stronger than itself,

in opposition to it, the culpable act is not !

merely improbable, but, psychologically speak-
ing,* impossible.

To ask, What, in this case, could have been
the motive  is to ask, not what could have

been the interior, but what could have been |

the exterior motive, and that adequate in
point of force to the production of such an
effect. Not the interior motive; because,
without any exception worth noting to the
present purpose, all sorts of desires are com-
mon to all human beings: but what could

* See below, the chapter (cia;f‘i VI )» on
Improbability and Impossibility.

tion —looks to as the cause whieh will bring
within a man's reach the good éwhatever it
! he) which is the object of the desire. The
existence of the motive in the former sense,
"is the psychological fact — in the latter, the
! physical fact. It is in the latter sense, and
¢ that alone, that the existence of a motive
‘[ either requires proof, or is susceptible of it.
| In this case, the internal motive to the act.—
i the criminal act— is the expectation that the
’ good in question will be. brought into a man’s
! possession by such criminal act. The exist-
! ence of Titius is sufficient proof of Titius’s
i being acted upon, and that during the whole
course of his life, by the love, the desire, of
\the matter of wealth. The man who, de-
‘ siring to live, has no desire for the matter of
{ wealth, exists only in the fancy, or rather
in the language, of shallow declaimers: to
' desive to live, is to desire to eat; and to
{ desire to eat, is to desire to possess things
| eatable.
What, then, is the matter of fact proved,
under the name of the existence of a motive?
i It is either the actusl excitation of this or
| that desire by this or that assignable cause ;
| or else the existence of this or that object,
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in a state in which it will naturally, in the
breast of the party in question, bave had the
effect of exciting this or that desire. Man in
general is susceptible of enmity — the desire
of witnessing pain on the part of the indivi-

dual who is the object of it. Man in general ;

is susceptible of sexual desire.  No human

hosoms that does not harbour withm itself |

the love, the desire, of the matter of wealth.
Thus much is what everybody is sufficiently

persuaded of : thus much is what nobudy ever

thinks of proving. But Clodius bad become
the object of enmity to Milo: in the bosom
of Tarquinius the appefite of sexual desire
bad attached itselt upon the idea of Lucre-
tra with particular force : upon the death of
Amerinus, property to a considerable amount
was secured to Heres ; of that state of things
Hares could not be unconseicus, and had
been heard to speak of it with impaticnee.
These are facts which adwmit of proof, and
may well appear to eall for it.  But, in the
ease of the happening of the correspondent

obnoxious event in question, and & suspicien |

pointing to Milo, Tarquinius, or Heres, re-
spectively, as the eriminal author of that
vvent, — to prove the existence of these re-
speetive facts, is to prove, on the part of
these persons respectively, the existence of
the appropriate motive.

Thus it is that the consideration of any ob-
Jeet pointed to as capable of having operated,
m the case in question, with an adequate de-
gree of seductive foree, arts i relation to the
supposed offence, not <o mach in the charac-
ter of a directly probabilizing cousideration,
as in that of a consideration tendiny to repel
the for-e of improbability (psychological im-
probability) acting in the character and di-
rection of a di~probabilizing circumstance. On
1o oceasion (says the defendant) does man

ever act without a motive. Adnutted (replies |

the presecutor:) but here, then, was your
motive: such or such may have been the de-
sire excited in your breast: thus or thus was
it, or might it have been, gratified by the
event, of which, from all the evidence taken
together, your act, your criminal act, 1s con-
cluded to have been the cause. Against this
disprobabilizing circumstance — psychological

improbability,— the existence of a motive, if |

proved, may have considerable weight: it may
even destroy the force of the disprobabilizing
circumstance altogether. Considered in itself,
the criminative force of the circumstance con-
sisting in the motive (consisting in this, viz.
that the situation in which the supposed
delinquent is, is such as subjects him to the
action of the motive in question,) amounts
to notbing. In the natural course of things,
where there is any property, every child has
something to gain by the death of a parent.
But, upon the death of a father, no one s
ever led by any such consideration to look to
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‘ an act of parricide, in the first instance, as
the most probable cause of the death.
} Not being properly a criminative circum-
| stance, no counter-probabilities seem appli-
" eable to it in the character of infirmative
. considerations,
© The following cases may serve as instances
i where, in the way above explained, the motive
! (¥iz. the exrterior motive) became, and with
| propriety, an object of consideration, in the
i character of a eriminative circumstance.
! Anno178].—Donnellan’s case at Warwick
assizes. Offence, murder of his wife's bro-
ther.  Motive, prospect of suvcession to his
property.

Anno 1803, —Fern’s case at Surrey assizes.
Offence, incendiarism, Motive, profit by over-
insurance.

Anvo 1803, — Robert Wilson’s case at
Edinburgh.  Offence, murder of his wife,
Motive, paving the way to a more agreeable
connexion with another woman.

Anno 1733, — Mary Blandy’s case at the
Oxford assizes. Offence, the murder of her
{ father by a long course of poison. The pro-
perty of the father was considerable : she was
an only child; it would fall (o ber of course.
But, where parricide is the offence, is it in
the nature of money to constitute a seducing
motive? At that rate, parricide, instead of
being as rare as it is horrible, would be among
the most frequent of offences. She was en-
amoured of the wretched Cranston, ber se-
dacer, and the existence of the fondest of
parents presented itseif as an obstacle to an
union, which, bad she known all, she would
have kvown could not he legalized. What
the force of steam is in the phy<ical world,
the foree of love is in the psychological—ca-
pable, when under pressure, of opposing the
strongest force. The eaistence of such pres-
sure is among the irost common of all fa-
mily incidents; the attempt to surmount it
by such Aagitious means, happily among the
mwost rare. But to bring this motive to view
required no separate cvidence. The same
evidence which showed froin what source she
Pad received the poison, showed by what
motive she had been led to admhmster it.

Theophrastus i~ accused of theft. Fortune,
opulent; reputation, unspotted; disposition,
generous. The object of small valne, Delin.
quency assumed ; what could have been bis
| motive? It was a black-letter book ; a coe-
kleshell; a butterfly. Theophrastus was a
collector,

Means —i. e. means of producing the mis-
chievous effect in question —seem to come
under consideration tomuch the same purpose
as motives. The Dbelief of the existenee of
whatever means are regarded as necessary
to the production of the effect in question,
being a coudition precedent to the endea-
VOur,—means may iy this case he considered

(
{
i
|
{
|
!
|
l
i
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as coming under the denomination of motives :
power being as necessary an article as desire,
in the assemblage of productive causes.

By opportunity seems to be understood an
assemblage of such articles, in the composi-
tion of the aggregate mass of means. as pos-
sess not a permanent, but only a transient
existence,

§ 2. Of the situation of the supposed delin-
quent in respect of disposition und chavacter,
considered as probabilizing or dwprobabi-
tizing delinguency.

Disposition is produced by motives.

A man is said to be of such or such a dis-
position, according as it i3 to the intluence of
the motives that belong to this or that class
that ke is considered as being more or less
in subjection : reference being made to the
degrec of influence supposed to be exercised
by these same motives over the minds of the
generality of the class of persons with whose
eondact his conduct is compared. If the mo-
tives of the self-regarding class are consi
dered as predominant, a selfish disposition is
ascribed to him: it motives of the social class,
a disposition of the social or benevolent cast :
if of the dissocial kind, a disposition of the
dissocial or malevolent cast,”

The effect of dispositivn, supposing it in
proof, may be either inculpative or exculpa-
tive. So far as it 1s of the virtuous cast, and
thence the tendency of its operation excul-
pative, important a- the consideration is, it
belongs not to this place. The erfect and use
of it is, to be oppused to inculpative evidence
of all sorts, and, on the ground of a modi-
fication of improbability (viz. psychological
improbability,) to tend to discredit direet and
positive evidence; or. in the character of an
infirmative consideration, to dunmnish the pro-
bative force of the inferences drawn from the
circinustantial part of the evidence.

So far as the disposition indicated is of the
vicious cast, exhibiting a more than ordinary
degree of force on the part either of the seli-
regarding or dissocial motives,—it will gene-
rally, though not uniformly, afford inferences
tending to probabilize the delinquency of the
supposed delinquent, in respect of the offence
in question, whatever it may be, In general,
however, it admits not of proof on purpose.
To take disposition for the subject of express
inquiry, would be to try one cause, or per-
haps a swarm of eauses, under the name and
on the occasion of another.

* See Introduction to the Principles of Morals
and Legislation, Vol, I. Where a multitude of
acts of the same complexion are consulered ay
following one another on the part of the same
person (especially if in a series extending overa
considerable length of time,) the word Aabift is
applied to the case. From a single act, disposition
i apt in some cases to be infterred: d forfiord,
from habit,
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But, not unfrequently, indication of dis-
position, depravity of disposition, comes in of
course, along with other and more directly
appo-ite evidence; and when it does, it is na-
turally impressive; and, if sufficiently proved,
it is scareely to be wished that it should be
utherwise than impressive.

As to iufirmative suppositions, they are,
here also, plainly out of the question: reasons
the same as above.

Character is sometimes used as synonymous
to disposition itself ; but, more commonly, for
the opimon zupposed to be entertained con-
cerning the disposition of the individeal in
question, by such persons as have had more or
less opportunity of becoming acquainted with
the indications given of 1t.}

Character is accordingly, on occasions of
this sort, the word alinost exclusively in use :
disposition very seldom : the distinetion is
scarcely an object of notice,

For the consideration of character (so far
as there is any difference) there is evidently

| still less room, in general, than for that of dis-

position, for the purpose of probabilizing the
act of delinquency in question, on the part of
the supposed delinquent.

Cases, however, are not altogether want-
ing, in which not enly the question of despe-
sitwon, as indicated by this or that article in
the general mass of evidence collect.d for
other purposes, but even the question of
character, as distinguished fiom disposition,
may, in a criminative view, present a claim
to notice.

Offences having ill-will for their motive —
having ill-will for their psychological cause,
—seem 1o be those, 1n respect of which, ina
eriminative view, the question of characteris
most apt to be material.  In the case of an
otfence of this deseription, take the following
examples: —

1. Offence, personal injury; the author un-
certain: the charaeter of the supposed delin-
guent, is it such as to point to hum rather
than to others ?

2. Quarrel mutnal ; the supposed delinguent
a party: the transaction more or less involved
in obseurity :— considering the adverse party
on the ene hand, aud the supposed delin-
quent on the other,—whiel, in respeet of his
character, sceins most likely to have been in
the wrong, ot likely to have been most in the
wrong?

§ 3. Difficulties attendant on the admission
of character evidence.

In an abstract point of view, it appears ob-

+ Thus in English. In French, caractire
seems scarcely ever to be employed to denote
anything but the disposition itself: where the
opinion entertained of it by others is meant to
be brought to view, the word réputation is em=
ployed. *
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vious and indisputable, that, on the question ! screwed up to & certain height, becomes dan~
between delinquency and non-delinquency, | gerous even to the direct gustme of the cause,
considerable light may be expected to be ‘ To the species of vexation attaching itself
thrown by the consideration of previous cha- | (asabove) to the station of the judge, may be
racter. But, when the occasion calls for | to be added in some cases another lot of vex-
applying this general notion to practice, diffi- | ation attaching itself to the station of witness;
culties of no small moment will be seen to | viz. tothe witnesses from whom the testimony
arise: sowe of them such as seem ~carce ca- | . question is to be extracted. On the other
pable of receiving solution but in the Gordian | :aud, vexation, in this instanee, supposes un-
style. willingness on the part of the witness, power
1. Character favourable: tendency of the | to compel his testimony notwithstanding, and
evidence, exculpative: fact indicated, non- s that power exercised, A witness who is on
dehnquency. Bond of connexjon hetween the | such an occasion unwilling to depose in a
evidentiary fact and the fact indicated, im- i man’s favour, is not likely (it may be said) to
probability of the psychological kind: impro- | be ealled upon by him for that purpose: hos-
bahility that a man bearing such a character | tility rather than sympathyis the affection in
should bave soiled it by such an offence: that | such a case to be expected. But it does not
a man in whose instance the preponderance of | follow by any means, that because a wan is
the social motives over the dissocial and self- | unwilling to take upon him the loss of time,
regarding has been »o decided und confirmed, | und perhaps expense, imposed upon him by
should, in the individual instanee in question, | his coming forward in the capacity of a wit-
have given way to the impulse of the seduc- | ness, his reluctance and resentment should rise
tive motives. to such a height as to engage him to givean
Whether the character be general or special, | unfavourable testimony, 1n contradiction to
in this case the danger of prejudice to justice ! his own conscience.
does not present itself as by any means con- 2 The case where the party calling for the
siderable enough to indicate the propricty of | evidenee of character (the defendant’s charae-
excluding the evidence in any case. 1. Cir- | ter) is the demandant —the prosecutor,— the
cumstantial evidence so loosely connected | expected tendency of it consequently unfa-
with the fact in dispute, is not likely to pre- | vourable—presents much greater difficulties.
vail against a mass of appropriate evidence, 1. Is it conceived in general terms ? — no
whether direct or circumstantial, or both to- | specification of facts, no instances of parti-
gether, to an amount sufficient for convietion. | cular misconduct on any individual occasion
2. In the case of general bad disposition, and | specified ? — A wide, and at the same time a
its natural consequence, bad character, 1t will | safe. door is opened to calumny. The ealumny
in general not be easy to obtain testimonials | is in its nature unpunishable. By the suppo-
of good character from persons possessing a 1 sition, no partieular fact is or can be specified,
character of sufficient apparent trustworthi- | nothing which, for the purpose either of pu-~
ness to present a prospect of material proba- | nishinent or compensation, is capable of being
tive force, | disproved. What is delivered is mere matter
|
1
1
|
I
|

Nor would it be safe to put an exclusion | of opinion; and that an opinion which, by the
upon evidence of this nature: inasmuch as, | power of the law itself, a man is compelled
in case ot an inculpative conepiiacy, or even | to give.
an untoward combination of circumstances, it | 2. Is it conceived in par ticular terms ? par-
may be the only sort of evidence by which 1t ' ticular facts stated? — Still either the door is
may be in the power of the purest and most ' left open to calumny, or fresh difficulues pre.
exalted probity to defend itself. In all such | sent themselves. Neither on this nor oun any
cases, general character, it being on -the fa- | other occasion ought a man’s reputation to be
vourable side. is pertinent : nor dees it lieopen ] liable to be destroyed or impaired by mere
to the objection which we shall see applvmg i hearsay evidence. If a punishable or other-
to it if employed for the purpose. of painting | wise disreputable act is to be charged upon a
character on the unfavouiable side. | man, on this occasion as on others, the charge

What seems the only objection, then, in this . ought to be made good by s satisfuctory mass
case, is referable to the head of vexation: | of evidence, On thisas on any other occasion,
vexation to the judge (which is vexation to | he ought to be heard in his defence, with
the public through the medium of the judge,) | liberty to contest the charge, and produce
by the time that may come to have been con- ! exculpative evidence of all sorts, as in other
sumed in the exhibition of a species of evidence | cases. Under the name of giving evidence of
of which the probative force is so inconsider- | character, what then does the operation here
able and inconclusive: vexation again to the | in question amount to? It is trying one cause
judge, by the quantity of his power of atten- | for the purpose of another cause. Say rather,
tion that may come to have been expended | trying an indefinite number of causes; for it
upon a species of evidence comparatively ir- | isnot a single swallow that makes a summes
selevant — a species of vexation which, when | —a single act a habit, » disposition, u sufficivnt
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ground for character, and that unfavourable.
Causes thus in any number are tried — one
cause, at least, is tried — as it were in the
belly of another.

Considered in itself. the trial of any or
every such incidental cause cannot, with any
ecnsistency, he regarded in the light of an
inconvenience. kither the law is a bad one,
and as such ought to be repealed, or obedience
to it ought to be enforced. Either the law
itself i a grievance, or the non-execution of
it (hating the particular cases calling for par-
don) is a grievance. Far from regret, it <hould
he matter of satisfaction, that, by so chieap
and unexceptionable a method, delinquency
is brought to light.

But 1t is by the decision given in these in.
cidental causes, that the decisivn to be given
in the principal cause is to be influenced. On
this supposition, perhaps the progress, at any
rate the conclusion, ot the principal cause. is
kept back till after the conclusion of each
such incidental cause.

Such are the difficulties, in the case where
the imputation clothes itself in specific forms.
Where, as above, it confines itself to generals,
the difficulty, the ulterior difficulty, that re-
mains to be brought to view, 1s different, but
not less. Those persons on whose opinion or
pretended opinion, without any check upon
their mendacity, the fate of the defendant is
more or less to depend, who are they ¥ What
sort of a character is theirs ? Character in
this case—the case of a witness, a mere wit-
ness — presents (it must be allowed,) or at
least ought to present a ditferent idea in this
instance from what it did in the other, m
that of the defendant. In the instance of the
defendant,-—the character, the disposition in
question (it is, by the supposition, of the un-
favourable cast,) admits of any modification,
according to the nature of the imputed of-
fence : in the case of the witness, 1t is con-
fined to mendacity; or, if it extend to any
other vicious propensity, it is only in so fur
as a propensity to mendacity may be inferred
from it.

But if the character of any one witness
ought to be suffered to be put in issue, so, by
the same reason, ought that of cvery other.
This being admitted, you put it in the power
of the party-—of that one of the parties whose
interest it is to defeat law and justice — to
bring upon the carpet a chain of character
evidence without end ; —an arithmetical re-
petend, or, by accident, even an arithmetical
circulate.

§ 4. Rules tending to the svlution of the above
difficulties.

In judicature, in legislation, difficulties
(how great soever) should never be dissem-
bled. From falsehood, from econcealment,
from imposture in any shape, justice never

RATIONALE OF JUDICIAL EVIDENCE.

:

[Bour V

profits, never can fail of suffering, upon the
whole.

The complete removal of the eventual in-
conveniences and correspondent difficulties
being hopeless, all that remuins is to present
<uch considerations and expedients as appear
caleulated to ieduce the embarrassment to
its mimmum.

Ou the one hand, to compel the admission
of this sort of evidence in all cases, on both
sides, and of both aspects, favourable and
unfavourable — on the other hand, to compel
the refusal of it in any case by an unbending
rule, — are two extremes, both of which,
though not in equal degree, threaten to be
prejudicial to the interests of justice. It
seems to be one of those caves in which a
considerable latitude ought to be given to the
discretion of the judge. To abuse it, will not,
indeed, be out of his power; but neither is
the danger of abuse so great, but that, if he
is not fit to be trusted with this power,
neither is he fit to he trusted with the other
powers attached to his office.

If there were a case in which it would be
proper to render the admission of evidence of
this species compulsory, it would be the case
where, the character in question being that
of the defendant, the evidence is called for at
his instance, and the punishnient sttached to
the offence is loss ot life Why? Because,
in case of an improper refusal, punishment
undue, and at the same time irreparable, may
be the consequence. But what is the mea~
sure indicated by this consideration? Not
the making the admission of this species com-
pulsory, even in this case, but the forbearing
to employ 2 mude of pumshment, which in
this, as well as every other point of view, is
adverse to the interests of justice-— favour-
able to them in none.

The case in which the sort of eircumstan-
tial evidence atforded by moral character is
of greatest hmportance, is that in which, the
station of the party and the witness being
combined in one, the cause affords no other
evidence on that side.

The demand for tlus species of evidence
is of course doubled, in the case where the
same combination of stations takes place on
both sides, and on cach side is accompanied
with the same absence of all other and less
suspicious evidence.

In cases not penal, it will constitute a na-
tural safegnurd against perjury on the part
of 4 plaintiff deposing in support of his own
demand ; supposing an habitual course of
perjury to be capable of being otherwise ens
gaged in as a source of livelihood. The taint
which a few steps in this career would have
the effect of imprinting on a man’s reputation,
sould not fail 1o oppose a powerful obstacle
to his persevering i it with any adequate
prospect of suceess.
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The following seem to be the considerations
by which the admission or rejeetion of this
species of evidence ought to be determined :

1. The importance of the cause to the de-
wandant’s side, in respect of the mischief of
impunity.

2. The importance of the causc to the de-
fendant’s side, in respect of the mischief of
undue punishment.

3. The importance of the matter in dispute
to each party respectively, in the case of a
non-penal canse.

4. The delay threatened by the production
of the evidence applied for.

3. The vexation apprehended to third per-
sons, from the produetion (supposing it com-
pulsory) of the evidence applied for.

6. The douhtfulnessof the case, as it stands
on the ground of the other more appropriate
evidence.

The following rules and observations scem
calculated to aid the judge in determining on
the admission or rejection of this :pecies of
evidence : —

1. No evidence of character, good or bad
—no speaking to character. favourably or
untavourably (i.e. at the instance either of
the defendant or the demandant)—ought to
be admitted, without power to the judge (if
he thinks fit) to allow of time for inquiry
into the character of the character-givers
themselves. Why? For the ~ame reason as
in case of «libi evidence.* Buat the force of
the reasons in this case are much less con-
elusive, the evidence of badness of character
being in its nature so much less precise and
satistactory than the ecvidence of the exist-
ence or non-existence of such or such a per-
son, at such or such a time, in such or sucha
place.

2, Evidence of bad character in crimination
of the defendant. ought not to be admtted,
unless in so far as it results from evidence
admissible on other grounds; or unless, the
fact of the offence being clear, the question
is, between two persons suspected, which of
them was the author? And even in these
eases (that the quantity of vexation and de-
lay may not be altogether boundless.) power
should be left to the judge to limit the quan-
tity or quality of the evidence, the number
and choice of the witnexses, in declared con-
sideration of the apprebended magnitude of
these respective inconveniences.

3. 1f, at the instanee of the defendant, evi-
dence in favour of his character is admitted ;
80, at the instance of the other side. should
counter-evidence operating in disfavour of his
character be admitted, and time accordingly
be allowed for it.4

* See farther on, Chap. XVI. § 11,

+ In English practice, the only counter-evi-
dence which is allowed to be produced is such as
may be extracted from the witnesses, who come
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4. Supposing the extraction of self-erimi-
native evidence from the mouth of the de.
fendant admitted, examination to this point
will be as unexceptionable as to any other;
and, so far as it extends, the vexation will be
kept from reaching third persons; and the
additional delay will be less, in the case of
evidence extracted from this souree, than ot
evidence extracted from any other.

5. Two considerations operate in diminu-
tion of the inconvenience from character-
evidence at the in~tanee, and consequently in
favour, of a defendant. If the characters of
his witne.ses are obscure and unknown, the
danger of their obtaining undue credence is
but little; if suspected, still lese:—if known,
s0 as to present a claim to confidence, the in-
ference thence deduced, though not good as
to past innocence in respect of the individual
offence charged, may be good in respect of
the probabihity of futmie reformation, in con-
sequence of the impression made by the trial
and its attendant terrors,

6. But if, in consideration rather of the
prospect of reformation than of the probahii-
ty of innucence, acquittal be grounded on evi-
dence of preceding good character, as above,
— it ought not to extend beyond the amount
of punishment under the name of punishment :
it ought net to preclude the party injured
from satisfuction at the eapense of the de-
fendant, if the force of the evidence, upon
the whole, would be sufficient to entitle him
to a decision in his favour, supposing the case
a putely non-penal case.

7. If the appropriate evidence in the cause
leans in favour of the defendant, the demand
for this inappropriate evidence has no place.

8. Supposing a professional judge or judges,
withajury of oecasional judges,—power might
be given to the judge to suspend the admis-
sien of this character-evidence, so as not to
admit it but in cuse of convietion, or inde-
cision. on the ground of the appropriate evi-
denice. Suppose a professional judge or judges,
acting without a jury,—the demand for the
conditional decision, as above, has no place,
He simply suspends his definitive decision till
the evidence of character La- been got in.

Character -evidence bas this in common
with alibi evidenee, that it is with the utmost
facility and clearness distinguishable from
every other species of evidence. What passes
in relation to it is therefore, with proportion-
able facility, susceptible of registration :

1. Whose character it is—~the demandant’s
or the defendant’s.

2. At whose instance called for —that of
the demandant, the defendant, or the judge.

3. When called for by demandant or de-
fendant—whether ordered accordingly, or re~
tused, by the judge.

to speak in tavour of t! e prisoner’s character, in
crosy-examination.— Ed.
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4. If refused, on what ground : — whether
delay, and to whose prejudice — that of de-
mandant or defendant; or vexation, and to
whom —whether, 1. to the court and the
public in respect of time consumed, or 2. to
the witness or witnesses, or 3. to the party
repugnant, in respect of the expense.

5. If exhibited, whether prevalent or in-
operative : i, e. whether the decision was in
favour of that side or of the opposite.

6. Length of time consumed by the evi-
dence of this description. in court, by the
exhibition of it,—out of court, in waiting for
it: ratio of this Iength of time to that of the
length of time conswmed in like manner upon
the other evidence, the appropiate evidence
in the cause.

7. Names, deseription, and number of the
witnesses of whose testimony this evidence
was composed : ratio of this number to that
of the whole number of the witnesses whose
testimony was exhibited in the course of the
cause.

Such is the information by which the ad-
vantages and disadvanfages attending the em-
ployment of this species of evidenee would
be placed in a distinet and sati-factory point
of view. In this place, the statement of the
headz oceuples space: but, in each cause, the
space as well as tune consumed by the entry
of the matters coming under these heads would
be trifting indeed in comparison with the use.

Hitherto, the question regarding the ad-
missibility of character-evidenece has been
considered only so fur as regaids the charae-
ter of the defendant. But there still remains
another question: _—how far shall it be al-

lowable to produce evidence for or against i

the character of a witness ?
In this case, an imputation conveved in
general terms may, on certain conditions,

without any preponderaut mneonvenience, be |

admitted. What then are these conditions?

1. In the first place, the lmputation, if ge-
neral, should be confined to that part of a
man’s character whicl respects veracity, The
witness, among his acquaintance, is regarded
as an habitual lar, A habit of this sort may
be aseribed to s man without specific proot’

Why? Because a habit of this sort may be

the result of a multitude of acts, none of them,
perbaps, punishable in course of law, and too
numerous to be proved.

2. But in thi> case it should be allowable
for the party by whom the witness is pro-
duced, to call upon the impugning witness
(viz. upon his ¢ross-examination) to declare,
if it be in his power, the particular instances
in which this alleged disposition to mendacity
became apparent.

3. In the next place, an imputation of this
sort ought not to be admitted, unless it has
been previously ascertained that there are
three witnesses, or two at least, to maintain
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it. The eonsiderations that suggest this li-
mitation are as follows: —

Of evidence of this sort, if false, the falsity
is not, in its nature, capable of being proved
for the purpose of punishment. In case ot
that sort and degree of improbity ou the part
of the party in question, which prompts to
suhornation, this is of that sort of false evi-
dence which is procurable with least risk, and
therefore with least difficulty.

1f an imputation of this sort has really at-
tached upon a man’s character, it can scarce
happen but that more witnesses than one may
be found to speak to it. There seems, therc-
fore, little danger that the condition in fques-
tion, if annexed, should operate in exclusion
of this speries of evidence.

The objection above mentioned as present-
ing itself on the ground of facility of subor-
nation, will thus be proportionably reduced
in foree. It it not only twice as difficult—
indeed (as on close exanunation it would ap-
pear) mere than twice as difficult — fo suborn
two false witnesses, as one; but, in case of
their being procured, the ehanee of detecting
the falschood is much increased, inrespeet of
the prebability of disagreement and mutual
treachery, as between individuals thus linked
together by community in guilt,

Supposing the general habit of mendacity
(viz. extrajudicial mendacity ) ever »o0 clearly
established, the judge should not regard the
inference from such general mendacity to men-
daeity in the individual case In guestion (viz.
a judicial case,) as being by any means con-
i clusive.  On the ordmary occasious of hife, &
| man has no such cogent motives to confine

him to the path of truth, no such <anetions to
bind him to it, as in this extraordinary one.
Without a motive of soine sori or other, a
* man will not encounter any risk; withow .
motive, and a motive of very condiderable
i foree, a man will not subject himselt to such
serious risks.

S far as specifie acts are concerned, there
are but two sorts of criwne that present them-
selves as affording any inferences worth re-
. gardiug in thiz view.  These are —

1. Crunes of mendacity. At the head of
these stands actual perjury: underneath, at
a considerable distance, stand other crimes
of extra-judicial mendaesty, such as obtaining
valuable things or services by false assertions,
which, though made in direct terins, are made
without oath: below these agan, crimes in
which the assertion 15 indiiect and inexplicit,
as in case of forgery at lurge, and those for-
geries which have coin or money of any kind
for their subject-matter.

2. The other class is composed of such
other offences of the predatory cast (sueh as
theft, highway robbery, and housebreaking,)
as suppose what may be called a general pro-
| stration of character; though bere, too, the
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inference from such an act will be very in.
conclusive, unless it appear counected with &
habit of the same kind. But, in the case of
all offences in the description of which men-
dacity is not involved, the inference will stand
lower in the scale of strength by a very de-
terminate and perceptible degree.

As to offences which neither are indicative
of any such prostration of charseter, nor in-
volve any breach of the duty of veracity—in
the casc of any such offeneces, the interence
may be said to fuil altogether. Offences pro-
duced by the irascible passions, and offences
produced by the sexual appetite. may serve
for examples.

In the ease of a witness, esvidence of good
charactel can scarcely ever be admissible with
propriety in the first instance; for no impu-
tation is cast upon a man’s character in this
cace, as there is in that of the defendant: and,
tifl a ground for a contrary opinion presents
itself, the character of the witness, like that
of every other man, ought to be presumed a
good one. The endeavour to produce evi-
dence of this sort would merely bave the
effect of producing useless delay, vexation,
and expense.

But, in this same case of a witness, if evi- !

dence charging him with bad character bas
heen produced on the adverse side, theve
seetns no wmore reason for excluding evidence
of good character in behalt of the same per-
son, than has been seen already in the case
of a defendant. On various scores, evidence
of good character is liable to much less ob-
jection than evidence of bad character. When
no evidence of bad character had been ad-
duced, the demand for similar evidence of
good character did not exist, but the demand
now does exist, the case being reversed.

§ 5. Of the station of the supposed delinquent,
considered as probabilizing or disprobabi-
lizing delinquency.

Station may be considered as indicatiVe of
the disposition, and thence of the character,
of the class: viz, of the class to which the
individual in question belovgs: of the class

composed of the individuals by whom the |

station in question is occupied.

To an inculpative purpose, this eircam-
stance can scarcely be considered as baving any
application. 1In every political community,
the lowest station is that which is occupied
by the greatest number of the members.

1t is only in the character of an exculpative
circumstance, viz. on the ground of improba-
bility—psychological improbability, as above,

-—that this circumstance is apt to operate ;

with any considerable degree of probative
force: and, thus applied, the force (i. e. the
disprobative force in respect of the proba-
bility of the offence in question on the part
of the supposed delinquent in question) with
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which it operates, is apt to be very con-
siderable.*

The principal application of this species of
evidence is that which obtains in & cause (es-
pecially u penal cause) where the matter in
| question is an article of property: more es-

peeially in cases where (as in ordinary thefts)

the value of 11 1s inconsiderable, in respect
of the habhitual pecuniary circumstances of
the defendant, as indicated by the species of
circurstantial evidence in question, viz. bis
station in life. A man in a station of life
thus elevated, is it ikely that his necessities
should be o urgent as to drive him into a
chanuel of supply at ouce so scanty and so
hazardous?

Cowmpared with moral character. the pre-

* ‘The distinetion between general and specia
is applicable to the circumstance of station, asf
well as to disposition and character.  Laying
out of the case the general distinction between
high and low, inierences of an inculpative nature
seem to have been deduced from the considera-
tion of this or that particular station or occupation
by English fuw.,

Thus, on the ground of supposed hard-heart-
i edness, butchers® have been considered as bemng
(10 capital cases at least) excluded from the ca-
pacity of serving as jurymen: and, judging on
this principle—supposing an act of homicide, or
offence attended with bloodshed, commiuted, and,
as between two men, the one a butcher, the other
not, the question, which was the man? hanging
in suspense — the answer would, if consistent, be,
the butcher, It seems questionable, however,
whether, upon consulting the annals of crimina
lity, this presumption would be found to have
any ground in fact. Against soldiers and sailors
it might be supported, perhaps, with a closer ap.
pearance of reason ; not to speak of surgeons:
and even in these instances it seems questionable
whether {numbers being taken into the account)
the presumption would receive any support from
ex})erience.

n a case where, literally speaking, blood is
supposed to have been shed, the presumption
would, with better colour of reason, plead for the
fixing upon the buteherin preference to the non-
butcher for the delinquent, than for the exclusion
of the butcher from the faculty of officiating in
the characterof the oceasional sort of judge called
ajuryman. It seems altogether impossible 1o find
a resson why, in a capital case more than in any
other, a butcher should be more disposed than
another man to do injustices altogetger easy to
find a reason why a lawyer should. Lord Chana
cellor Jefferies and Judge Page, of hanging
memory, were not butchers,

i

a There is no legal objection to butchers sery.
ing on juries in capital cases in Evgland, nor do
the authorities afford reason to presume that there
ever was any. Ln point of fact. butchers do serve
in such cases. It is remarkable that the vulgar
error on this subject extends to Scotland, where
it is held as traditionary law that butchers cannot
serve, Not being excepted by the qualification
act, however, they are in the same situation as
other citizens. It Is usual for the court, probably
for the purpose of obviating popular complaint,
to excuse them for non.attendance.— E.
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sumption afforded by this eircumatance will,
in general, be much more persuasive. Why?
Because the matter of tact will, in general,
be so much the more notorious, 0 much the
less liable to be misrepresented by the force
of bias, The presumptive evidence of habi-
tual opulence afforded by office, visible pro-
perty, education, habitual expenditure, will,
in general, be much more incontestable than
any which can be afforded of moral character
by general expressions,

Singly (much more if in conjunction,) a
eertain degree of opulence and rank in life
are enough to render scarcely credible on any
evidence, a fact for which, in another station
in respect of rank and opulence, slight evi-
dence would be sufficient to gain credence.
In any of the civilized nations of Europe,
what evidence would be sufficient to convict
a prince of the blued, or a minister of state,
of having picked a man’s pocket of a dirty

handkerchief, in a street, or in gong into & ;

playhouse ?

One particular case there is, in which the
foree of the preswmnption derived from this
source is not quite so great as, on general
considerations, it might appear. This is the
case of thefts committed on articles possessing
a value of affection : and, in particalar, thefts
committed by amateurs on fancy articles—rare
books, rare pictures, rare plants, shells, mi-
nerals, rare anything. A man who might be
trusted with safety witha heap of untold gold,
might not be capable of resisting the tempta-
tion presented by some choice desideratum,
which, if to be sold, might be to be purchased
for a few shillings.

The warning afforded by this observation
is happily of no great use in practice. Thefts
of special concuplscence are the offences of
the rich: thefts of general concupiscence are
the offences of the poor. Thefts of the for-
mer description are apt to experience a degree
of indulgence, in which the priuciple of sym-
pathy and antipathy will naturally find much
to reprobate, but to which the prineiple of
atility is by no means equally severe. The
alarm in this case is extremely narrow: few
but amateurs have anything to fear from the
thefts of amatenrs; and the mischief which
the negligence of an amateur has to fear from
the concupiscence of another is confined to
simple theft: to the more formidable mischiefs
of robhery, bouse-breaking, and murder, the
apprehension does not extend, Henece it i-
that thefts of this deseription, in the few
ingtances in which they are detected, experi-
ence commonly a degree of indulgence such
as would not be extended to those which have
the plea of necessity, or at least of indiyence,
jor their excuse. Hence too it is that the
indulgence extended to them is not produc-
tive of any such general mischief to society,
as would be the result of the like indulgence,
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1if extended with equal frequency to promis.
cuous thefts.

In some cases, the question in regard to
opulence and rank in life enters into the es-
sence of the cause : the probability and im-
! probability of the mam fact in dispute is in
a manner governed by them; and in these
! cases, whether character be or be not ex-
s pres-ly held up to view, it is in a manner
; Impossible to it not to act, with more or less
{ force, upon the mind of the judge.

Take the famous case of the Comte de Mo-
rangids, in Linguet’s Plardoyers. The Count
— having occasion to borrow money to the
amount of 300,000 livres — with evident,
though not unusual imprudence, irusts an
obscure female money-broker, and through
her means a pretended money-lender, with
bills of his, payable to order, to that amount
:and upwards. Of this large sum no more
{ than 1,200 livres were really delivered. The
i pretended lender proves the delivery of the
whole, by the testimony of three pretended
cye-witnesses. The whole cause of the un-
fortunate wan of quality rests upon cireum-
stantial evidence: upon improbability, partly
of the physical,* partly of the psychological
kind. Station, in respect of rank and opu-
lence, on both sides, but more especially (in
respect of opulence) on the part of the pre-
tended lender, became a necessary subject of
inquiry. Traced out from the time of the
pretended acquisition of this large fortune to
the time of the disposition thus pretended to
bave been made of it, the whole history of
her life and conversation concurred in repre-
senting the fact of her having possessed it, or
anything like it, as scarce eredible upon any
testimony ——absolutely meredible upon the
strength of the testimony produced.

CHAPTER XIV.

POSTERIORA PRIORUM —— PRIORA POSTERIN-
RUM. FACT INDICATED, & PRIOR EVENT;
EVIDENTIARY FACT, A POSTERIOR EVENT
IN THE SAME SERIES: AND E CONVERSO.

THESE two topics are scarcely susceptible of
a separate consideration : no two can be more
intimately connected,

In any series of facts (the existence of
acts or other events — the existence of works,
physical or pyschological, the frait of such
acts or events,) following each other in the
character of so many successive means lead-
ing to a common end, of so many successive
effects originating in a common cause, — the

* The money, baving, according to the evi-
dence on that side, been delivered, by being
carried, by the same person, at thirteen different
times, a certain distance within six hours, —
could not, within that time, have been carried to
that distance,
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existence of a posterior article will naturally | signated in each particular instance by that

serve as evidence of the existence of ecach
prior article: and ¢ converso, the existence
of a prior article will operate, though com-
mauly with much less force, in the character
of evidence of the existence of each posterior
article.

With a view to cases of a penal nature,
these topics have been already handled, under
a variety of modifications: handled, not un-
der their own names, but under the names
of their respective modifications. Fear (for
example,) fear of punishment, being the na-
tural consequence of delinquency, uperates as
evidence of it. Preparations for a crime, be-
ing among the causes of the pernicious event,
aperate as evidence, serving to fix upon the
person who is ascertained to bave been en-
gaped in them the authorship of that event.

The sort of facts that remain for consider-
ation on the present oceasion, are those that
are lisble to come in question in cases of a
non-penal nature. Examples: —

1. A voyage or journey of considerable
length. Evidentiary fact, the arrival of the
traveller at the termivus ad quem : tacts in-
dicated, his appearance and transactious at
the zeveral intermediate stages. F converso;
evidentiary facts, his appearance and trans-
actions at any of the intermediate stages,

word : facts indicated, the several prepara-
tory transactions and seripts of procedure,
aceording to the nature of the case. E con-
verso ; evidentiary fact, the existence of any
such preparatory transaction or seript: fuct
evidenced, ultimate decision of the cause, in
favour of the demandant or the defendant, ac.
cording to the particular nature of such eause.

From this general view of the subject,
several observations may be deduced —ob-
servatious, some, if not all, of which, may
appear too obvious to be worth mentiouning:
but there is no observation so obvious as not
sometimes to be overlooked : —

1. In every such natural series, facts pos-
terior and prior are naturally evidentiary of
each other,

2. The probative force of posterior events
in regard to prior ones, i3 naturally much
stronger than that of prior events with re-
gard to posterior ones.

In all human affairs, execution is betier
evidence of design, than desigu of execution.
Why? Because human designs are so often
frustrated.

3. When the posterior event indicated by
a prior event did not take plavce, it will in
most instances happen that the failure will
have been proved by some notorious or easily-

coupled with evidence of his intentions of | proved facts, by which, in this caze, the pro-

couveying himself to the ternunus ad quem;
faet indicated, bis arrival there.

2. General settlement of 2 man's property.
by deed nter vivos, or testument. Ewvden-
tiary fact, the execution of the appropriate

written instrument: fact indicated, the ex-:

istence of tramsactions and senipts (letters,
papers of instruction, &ec.,) preparatory to
that eveut.
the existence of a transaction or geript of a
nature preparatory to such event: fact indi-
eated. the ultimate event itsel.

3. Entrance into a new conditicn in life:
e, y. marriage.  Evidentiary fact, the cele-
hration of the marriage ceremony : facts in-
dicated, preparatory transactions and scripts;
{vie a 14t conversations; overtures to perents
or guardians; love-letters; bespeaking of the
ring and wedding clothes: housekeeping pre-
parations; publication of banns, or obtain-
ment of licence, &e. E converso: evidentiary
fact, any one or more of these preparatory
incidents: fact evidenced, the performance
of the ceremony.

4. Engaging 1n a profit-secking occupation:
engaging in a partnership. The preparatory
steps will be infinitely diversifiable, accord-
ing to the particular nature of the occupation
in each case. To pursue the exemplification
further, seems unnecessary.

5. Litigation. Evidentiary fact, the ulti-
mate decision: or, in cases requiring active
execution, the extra-judicial transactions de-

E converso; cvidentiary fact, !

bative force of the prior event with reference
to the posterior will have been entirely de-
stroved. But sometimes it will happen, espe-
cially in the transactions of a remote period,
that no completely satistactory evidence is
fortheoming, either of the failure of the de-
sign or of the consmmmation of it.  As far as
thix iz the case, the modification of eircum-
stantinl evidence, here called for sbortness
priora pusteriorum, may beyond question have
its use.

A state of things may be supposed, in
which the probative force of this species of
evidence might be estimated, or rather ob-
served, with the utmost nicety. This is where,
on the one hand, the instances in which the
design has proceeded to the stage of consume-
mation —on the other hand the instances in
which the execution has stopped short at any
of the several preliminary stages, have been
made the subject of official or other trust-
worthy registration.

The case thus put is not ahsolutely out of
the reach of practice. In different degrees it
hgsbeen exemplified in different countries and
ditferent courts inthe practice of judicial regis-
tration. It might he, and generally speaking
ought to be, exemplified in the most perfeet
degree in the praetice of all such courts.

When the ends of justice are taken for the
ends of judicature, a system of forensic book-
keeping will be employed, by which it will
appear in what degree fulfilment is given to



64

those salutary ends. It will be apparent, in
each individual cause, at what price, in the
shape of expense, vexation, and delay, justice
(or what i3 given for justice) is purchased :
and likewise what proportion of that piice is
the result of natural and unavoidable —what
of factitious, and therefore avoidable, causes,
In that state of judicial book-keeping, the
mode and period of termination will in each
cause appear of course.

Under such a system of book-keeping, the
termination of each cause being manifested
by direct evidence, there will not (1t may be
said) be any demand for any such circumstan-
tial evidence as is here in view. The facts of
all stages being oun record, posterior ones as
well as prior ones, there will be no use in any
such operation as that of inferring the exist-
enee of either from that of the other.  Bat,
in regad to any given individual cause, sup-
pose the memorials of a posterior transaction
or script to be unforthcoming — destroyed,
oblitersted, lost, or inaccessible. In this
cuse, any prior article of the same series may
afford 1nferences, and have its use,

In another way, a rational system of judi-
cial book-keeping might have a much more
extensive use, and still in the character of a
sourece of this modification, of circumstantial
evidence, The application given to such a
register might not only be prospective but
retrospertive. The negligence of preceding
legislators might in some measure be repaired
by the diligence of succeeding ones. Two
equal spaces of time are taken — say of ten
years each : the posterior, a period of perfect
registration, as above; the prior, a period
when registration was more or less imper-
fect, or altogether deficient. In the period of
imperfect registration, a certain cause, it is
known, proceeded to a certain stage: what
is the probability of its having srrived at the
ultimate stage ? and, in that case, of its having
terminated in favour of the demanduant rather
than of the defendant ? Turn to the accounts

of the period of good book-keeping, the pro- |

bability of the two events will be respec-
tively found in numbers.

CHAPTER XV.
ON THE PROBATIVE FORCE OF CIRCUMSTAN-
TIAL EVIDENCE.

§ 1. What ought to be done, and what avoided,
in estimating the probative force of circum-
stantial evidence?

On this as on every other part of the field of
evidence, rules capable of rendering right de-
cisions secure, are what the nature of things
denies. To the establishment of rules by
which misdecision is rendered more probable
than it would otherwise be, the nature of man
is prone. To put the legislator and the judge
upon their guard against such rashness, is all

RATIONALE OF JUDICIAL EVIDENCE.

{Boox V.

that the industry of the free inquirer can do
in favour of the ends of justice.

Probative force of the evidentiary fact in
question, in relation to the piincipal fact in
question,—and closeness of connexion be~
tween such evidentiary fact and such principa:
fact, —are intereonvertible expressions.

Probative foree, and closevess of connexion
as between fact and fact, having no more than
an apparent and relative existence (relative,
viz. relation being had to him by whom the
facts are contemplated in this view;) nothing
more can be truly indicated by them than
strength of persuasion on his part— strength
of persuasion, apphed to evidence of the de-
scription in question,—viz. to circumstantial
evidence.

On each individual occasion, the degree of
strength at which the persuasion stands would
be capable of being expressed by numbers, in
the same way as degrees of probahility are
expiessed by mathematicians, viz. by the ratio
of one number to another. But the natu
of the case admits not of any such precisio.
as that which would be given by employing
different ratios (i. e. different pairs of num-
bers) as expressive of so many uniform de-
grees of probative force, belonging one of
them to one suré of circumstantial evidence,
another to another.*

Of an evidentiary fact of the same de-
seription, deseribed in and by any combination
whatsoever of general words, the probative
force will be found differeut in different indi-
vidual cases. It may be in any degree slight;
and it may be strong in almost any degree
short of conclusive.

The use of infirmative suppositions is to
afford a test of conclusiveness, and, in some
sort, of probative force.

To judge whether, with relation to a given
principal fact, a given evidentiary fact be con-
clusive or no, look out on all sides for all suchk
infirmative suppositions as can be found.

If, with relation to a given fact proposed
in the character of a prineipal fact, another
fact piven in the character of an evidentiary
fact appear to you as operating in that cha-
racter — operating in any degree, howsvever
slight, —look round to see if no supposition
operating upon its probative force i the cha-
racter of en infirmative supposition be to be
found — no fact which in its nature is not
impossible, and with which (supposing it, on
the occasion in question, realized) the exist-
ence of the prineipal fact in question would
be incompatible; or in virtue of which the
existence of the principal fact would be seen
to be less probable, If any such infirmative

# But, for a practical purpose, sach as that of
Judicial decision, the nature of the case seems to
afford a particular mode of expression, an ac-
countof which has been already seen in a chapter
in the introductory part of the work, (See Vol.
VI p. 225.)
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supposition be found, the probative force of
the evidentiary fact is not so great as to be
conclusive.

But if, after your utmost endeavours, you
find yourself unable to discern any such infir-
mative supposition, —then, in your own pai-
ticular instance (relation had to the state of
your own persuasion,) the probative force
niay be conclusive.

Supposing one evidentiary fact. and only
oune infirmative supposition applying to it:
then, to estimate (. e. express .n numbers)
the quantity of probative force remaining to
the cvidentiary fuct, — deduct from the ratio
expressive of practical certainty, the ratio
expressive of the probability of the fact the
existence of which is by the infirmative sup-
position supposed : the remainder wiil be the
nett probative force.

To one and the same evidentiary fact,
suppose a number of different mfirmative
suppositions applicable; and, of each of the
several supposed facts, suppose the probabi-
lity the same; the sum of thewr infinmative
forces will be as their number.

In an evidentiary chain composed of a numn-
ber ot links, of which the first 12 3 fact proved
by direct evidence, the last the principal fact
in question, and between them one supposed
fact at least, of which the fact proved 1= re-
garded as evidentiary, and which itself is 10~
garded as evidentiary of the principal fact;
the greater the number of such intermediate
links, the less is the probauve foree of the

evidentiary fact proved, with relation to the . &
- figure of specch, or the turnu, by any means un-

+usual in pwisprudental language.

principal fact. Why ? Becauce, of the se-
veral facts thus evidentiary one of another
in u chain, each i hable to bave its infirma-
tive counter-probabilities, by the disprobative
force of each ot which, as above, its nett pro-
bative foree is liable to be dimmished.

Accordingly, on the occasion of each such
chain, let it be your care to see that no -
termediate link or links, with their respec-
tively applicable infirmative suppositions, be
omitted.

From the probative force of each eviden-
tiary fact applying to the same principal fact,
that of every other will receive an inerease.

But no reason ean be given for concluding
that the sum of the probative force of such
evidentiary facts will be uniformly asthe num-
ber of the facts themselves.

On locking over. for example, a table or
list of evidentiary facts. having for their com-
mon principal fact delinqueney,—it will be
found that, in more instances than one, two
evidentiary facts, of each of which taken by
itself the prohative force would be ccarcely
worth regarding, shall, when taken together,
be found to operate with a very considerable
degree of probative force : so considerable a3
to be, if unopposed by any counter-evidence
on the other side, conclusive. Or if two,

Vor. VIL
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thus unopposed, he nat safficic at, three may;
and so on.*

* A nmuber of facts, cach of which taken by
its¢lf proves nothing, or next to nothing, but the
probative torce of which, when all taken together,
amounts to semethmg ennsiderable. eomstitute
what 13 called m common language a chura of
aircumnstantial evidence.

In this mstance, bowover, the word chain is
used in a different sepse fiom that in which 1t has
already been, and will hcrearter be, employ:d in
this work

Where the phraze chuin_of evidence, ot any
phrase of analogous m:port has been made use of
in the present work, it “‘.a always been intended
to desigmite a series of tacts, each of them stand.

" 1ng m the relation of an evidentary fact with re-

spect to that wlich stunds next to it in the series.
It A be evidentiary ot B, Bof ¢, and (' of .
then A. B, €, and D) constitute, in this sense of
thie word, a ckawn of evulerce.

Such combinations or series of evidentiary facts
have already been brought to view under the
name of concatenated tacts,—facts constituting
a chain of evidence: uiz combmations of psy«
chulogical facts thus connected 1n a chatn. Other
chains of the Like nature will hereafter he neces-
sanily bronght to view ; chains of oral evidenee
m the form of hearsay evidence; chains of wnit-
ten evidence in the form of transcn;}v}:urai evi-
denece, The more mouths a narrative has passed
through, the less trustworthy it 1s umversally un-
derstood to be: the more copies have been taken
t} ¢ one from the other of a written onginal, the
lews trustwortly the last of them 15 nuderstood
to he,

Ta none of these mstances has the metaphor,
the necessary metaphor. of a chaip, been applied
asyvet in jursprudential language. Nor yetis the

It 15, on the
contrary. m every day’s use.  But the occasion
on which, and on which alone, it is m use, 18 s0
wilely different, that the pracural consequences
drawn trom the use of 1t are directly opposite,
On the nccasioas above brought to view, the
groater the number ot links there sre in the chan,
th» weaker 1t 183 on the occasiens ordinanly m
view, the greater the number of Iinhs there are
in it, the stronger it s

On the new occasions on v hich 1 have here
found 1t necessary to employ the metaphor, the
use made of it is more contormable than o1 the
already customary occasions, to the nature of its
material archetype. Take an tron chain, the more
links you add to it, the weaker you will make it,
not the stronger: and by adding link to link, you
will at last make it break by 1ts own weight. If,
then, it be our wish to avoid confusion and self-
contradiction, we must hy some means or other
contrive to express the distinction between the
two opposite kinds of evidenuiary chains: styling
the one, for cxample, the self-infirmati- e chain,
we muy style the other the self-corroborative.

Exemplilications of the self-corroborativechain
of evidence, are, in a form more or less disanct,
in the mind of almost every man, and require
only to be fixcd by words. In the course of his
progress to and from the scexe of action, lawful
or unlawful, a man is scen by different persons
at different places. The respective testimonies of
these several persons, each of them declaring the
facts present to his scnsiw, wri‘\titute together
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Of facts of the psychological elass, there
is no one spevies of evidentiary fact, the pro-
bative force ot which can with propuety be
considered as bemng i all cases coneclusive.

Why? Becaure, as hath ulready been een,
there is not vne, the probative foree of wiieh
is not liable tobe weakened by different clanses
of facts, distinguished on that consideration
by the appellation of infimative tacts.

Aunonyg physical fucts, one way be eviden-
tiary of another with any degiee of probative
force; anl accordincly with a degive of foree
safficient to be regarded as conclusive.

On this head, see what, under the head of

what has heen usually and titherto exclusively
understood by a ¢'iam of eviience. Thin s what
I eall the selfecorraborative chain.

Let it be a question. 1or example, whether on
a particular day Titius went trom London to
Portsimouth; and let 3t be out of doubr, that on
that day at mx m the morning he was seen on
horseback at one of these places, to wit, London,
and that by one witness 1t 1s proved that at six
o'clock in the afternoon he was seen at Ports-
mouth. It is evident, that, the greater the num-
ber of intermediate places I can prove lm to
have been at, at correspondent hours, the stronger
the persuasion I shall produce in the mind of the
Jjudge of the exwstence of the principal fact in

uestion, viz, that of Titius's having gone that
33)‘ trom London to Portsmouth. The journey
in question will thus be proved upon him by a
chain of evidence composed of as many links (sav
six) as betwren those two plces there are stages
at which he was seen by so many different pera
sous. Double the number of the stages, and
thence of the witnesses; mnstead of six, call them
twelve; you double the strength of the stream of
evidence.

In another case (instead of my six witnesses,
each of whom saw Titius at a difterent stage in
the road hetween London and Portsmonth,) my
evidence consists of the alleged testinony of six
alleged witnesses, of whom the first {as ] allege)
saw Titus at the time in question at Portsmouth,
he having s1id as much to the second. who sawd
as much to the thitd, and so on to the sixth. being
the witness I produce m court to prove the exist-
ence of 1itus at Portsmouth at that time. It is
manifest enough that the testimony of each of
these witnesses loses more or less of 1ts strength
by thewr bemyg disposed in a cha:n thus consti-
tuted : and that the ciain, if it consisted of the
testimonies of twelve such witnesses instead of
six, would, instead of bemg twice as strong. be
twice, or perhaps more than twice, as weak as
before,

In conclusion, the distinction between the self-
intirmative chain and the self-corroborative chain
of evidence appears to be this. In the former
case, — SO Many witnesses, s0 many intervening
mediums interposed between the source of evi-
dence and the facuities of the judge : and. the fact
so evidenced being but one and the same fact
and the source from whence the evidence issues
being but one source, the testimonies of all these
witnesses put together compose but one article of
evidence,

On the contrary, in the case of the self.corro.
borative chain, =0 many distinct evidentiary facts.
so many distinct sources of evidence.

[Boox V,

plysical in-redibility. is suid farther on, of the
three modifications of extraordinary facts: viz,
facts amountng to a violation of 4 law of ra-
ture, facts devious from the course ot nature
in deyree, facts devious in specee. If, the ex-
istence of fact A being supposed, the non-
existence ot tact B would be a violation of
any law of nature, or devious in degree or
speeies to suck an extent as to be incredibio,
the probative force of fact A, in relation to
the existence of fact B, may be deemed cou-
clusive,

Thus, in regard to quadrupeds, take the
two fucts, parturition and sexual conjunction.
Between these two facts, parturition is the
indicative fact — sexual conjunction the faot
indicated by it; and, of the turmer, the pro-
bative foree, in relation to the existence of
the latter, may be pronounced conclu-ive.

Among physical facts, however, even such
as are the wmost completely conclusive, the
conclusiveness affords no suflicient reazon for
the estahlishment of unbending rules, -
posing on the judge the obligation of furming
the conclusion indicated.

Why ? Because, in proportion as the rule
is safe, secure against being productive of er-
roneous deetsion, it is in the same proportion
useless.  Safe, 1t is not effective; effective,
it 1 not sate,

Suppose a rule luid down, that, in every
cause in which virginity may happen to come
in question, partariton shall be requrded as
a fact conelusively disprobative of it. The
rule would be innocent enough: bat where
would be the use of it? Is there any the least
dauger, that, by any judge or set of judges by
whoin parturition has been aditted to have
heen satisfactorily proved, the existence of
sexnal mtereourse should be disaffirmed ?

If the establishment of any one such rule
would be proper. so would that of as many
others as could be constructed.  But in this
way a complete system of physical science
wonld be to be establizshed by authority, and
cngrafted into the system of judicial proce-
dure: and ligits to the itnprovement of every
braneh of physical scienee, and especially of
the most important of all—the medieal —
wouild be fixed by law.

No rule ought to be laid down, rendering
the exhibition of this or that evidentiary fact
necessary as a condition sme qud non to a ju-
dicial decision affirming or assuming the ex-
istence of any other fact in the character of
a fact indicated, and requiring for the proof
of it the proof of such evidentiary fuct.

Reasons. —If the prohative force of the
other parts of the evideuce is not sufficient to
produce persuasion on the part of the judge,
persuasion will accordingly not be produced;
and the rule restraining the judge from acting
on the ground of such persuasion will be un-
necessary and useless. 1f the probative force



Cu. XV.]

of the evidence is sufficient to produce such
persuasion, and such persuasion is produced
accordingly, although the proof of the evi-
dentiary fact in question be wanting, —the
restrictive rule is noproper, prejudicial to the
interests of truth and justice.

In the Listory of law. be the country what
1t may, — the turthor ve go baek, the mae
nuswerois the instanceo s We mad (xpect to find
of convictions and exceutions on insufficient
evideree: but, for e opposite rea~on, the
Junger we go on in the track of civilization,
the more rate we may expeet to fiod the .
stanes of such errors m judicature as have
the weakness of the mental taculties for theiy
cause It is in the srrength which, by the
continually-inereasing stock of information,
may he given to the mental faculties of judges
by apposite instrucuons drawn from correct
and comprebensive views of the subjeet, that
the truc preservative against such errors is to
be looked for; not in the restrictive operation
of unbiending rules of evidence.

If there be any cases in which any such un-
bending rules promise upon the whole to be
beneticial to the intere-ts of truth and justiee,
the two following seem to be of the numbe

1. Where, —the mischief of the deeinon,
if erroneous, being in a certain respeet nre-
parable, and by reason of the distance of the
tribnual from the seat ot govermucent or other-
wise) the confidence reposed in it hy the le-
gislutor inferior to that whirh is reposed by
him in some other and ligher tribunal,— cases
are accordingly marked out, in which, on the
ground of evidence of such or such a de<erip-
tion, or without the concurrence of evidence
of such or such a deseription, a decision pro-
ductive of such irreparable con~equences shall
not be pronounced, or shall not be executed.

It is upon this same prineiple, that, in the
Austrian code, certam offences are marked
out, such as magic and witcheraft, iu rela-
tion to which the inferior tiibunals of distant
provinees ere forbidden to proeced upon any
evidenee.

2. The other case comprehends in its whole
extent the 1ange of capital punishinent — the
only species of panizhment which is absolutely
and totally irreparable. But, of the cousider-
ation of this irreparability, what is the true
result? The impropriety of tlus mode of pu-
nishment: not the propriety of those unbend-
ing rules.

In the instance in question, it was the con-
sideration of the nature of the punishment —
of the property thus belonzing to it —that
called mto action the humane temerity of the
judge. In every system of law into which
this irreparable mode of punishment has been
admitted—but most of all in the Enghsh
system, in which the fondness shown to it
is so great, and so continually upon the in-
crease — the system of procedure in general,
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and of the law of evidence in particular, teems
with rules and pracuces tending to the encon-
ragement of eriminality in every shape. and
most of all in such as are most mischievous,
Cupital punishment has thus been all along
operating, and will continue 10 operate with
continually mereasing force, as a slow poison
upon the whole syctemnof procedure, including
that of evid: nee.  Thus it is that the work of
real inhumanity and of false huwsanity, of folly
under that specious nawpe, go on together:
and, while substantive law, with its favourite
and unwearied instrament, capital punish-
ment * is straining every nerve to tighten the
hands of society, —adjecuive law, with its
prejudices and meonsistencies, 1s as pertina-
ciously employed in loosening them.

I'rom the above theoretical propositions,
the following practical instructions of 4 mo-
nitory nature seem deduaible: —

I. Warnings tending to prevent under-
valuation :

1. Reject no artiele of elrcumstantial evi-
dence on the score of weukness.

2. Mucli less on the score of its not being
coenelusive.

3. Huld not the aggregate mass insuffi-
cient, fur the separate insufficiency of the ele-
menta:y artieles,

4. Hold not an agem egate mass of circum-
stantial ev'dence breutlicient, for the mere
want of an article of this or that one deserip-
tion

5. Hold not cirewn<tautial insufficient, as
suel, for the mere want of direet evidence:
viz. where duect evidened is not obtainable,
of not withe ut prL pendesant iieonvenience in
the shape of delat, vexation, und expence.

6. H: M not dueet evideuce insufficient,
merely for the want ot circumstantial.

L Warmngs tending to prevont over-va-
uation :

7. (1) 3et down no article, nor any ag-
gregate ma~<, of circumstantial evidence, as
even provisionally conelusive in all cases.

8. (2 ) Mueh less as conclusive against, or
(what comes to the same thing) to the ex-
clusion of, all counter-evidence.

9. (3.) Content not yourself with general
circurhstantial testimony, when you can have
special direct testimony from the same source,

10 (4.) Whatever cvidenee (in particular,
cirenmstantial ev idenee) other than that pro-
duced by interrogation of the respective par-
ties, presents itself, —if the situation of the

party be such as to present any probability
of his being able to give explanation of it
(i. e. to contribute either to give complete-~
ness or correctness to it, or to the inferences
dedueible from it,) — fail not to employ in-
terrogation — judicial iuterrogation applied
to the party—for the explanation of it.

* Vide supra; Vol. VI. p. 382, No. 13,
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11. 75.) Reject not eireumstautial as need-
less, on account of the abundanee of dircet,

§ 2. Errors of jurists, from weglect of th
above rules.

The warnings given above ac (it may be
said) reasonable enough, but are they not
100 obvicusly so to be of any nw -

Among the errors thus puintod at, 1ot one
perhaps that has not been cubraved iu prue-
tice, propagated by law-wiiters, ov | wiat is
worse) carried into cifect by legislatons and
by judges.

In each part of the ficld of evidence, after
what presents itself as the path of utihty and
reason has been triced out, the courve tuken
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the truth was undeniable; but the collective
conelusion did not follow.

Donneilan practised distillation: as a proof
of porsoning, what did that amount to®—
next to nothing.  Ar that rate, all distiilers
would be poisoners. Not engaged in that or
any other vecupation with a view to profit,
nor yet oecupying himselt with chensistry in
any other shape, ~t1il he practised distillation :
what did that again amount to?—some small
mia*ter perhaps, but very little more. At that
rate, all the Lady Bountvtuls (a class which,
thourl: nod quite so mnnorous s formerly, is

Cnot yet quite extinet . woulsd be poisoners,

in the present work 1s to brmg to view the '
P n

deviations made from it by the most distin-
guished systems of ecrablished law, the Ro-
man and the Enghsh.  Such, arcordingly, 15
the course pursucd on the occasion now in
hand: except that —as exemplifications of
such deviation cannot be found for every one
of the above monitory 1ales—to supply the
deficieney, the view given of the established
practice in the two systems will bere be pre-
ceded by a few exumples, taken trow the spe-

"expused.

eulations of juisis, whose notions in regued |
to the points in question do not aj pear a- yet !

tohavebeen onanyoceasions xpbendy wlopred,
so as to have given buth to pratice. With
a view to this particular sulject, the onder
given to the monitory rules should also have
been given to the caamples: but, to avoid
confounding uvanthoritative notions with au-
thoritative piacuce, the particular prineple
has been saciificed to the general one.

1. Anaggiegate body of cireumstantial ¢ vi-

i

dence treated a- msuflicient, on the yround of !

the separate insufficiency of the clemontary
articles.

When, in a penal cause. the charge i< sup-
ported (as is commouly the ease) by a number
of evidentiary facts, with er without direet
testimouny to the principal fuct in question,—
a natural, and. on the part of the advocate
for the defendant, a necessary course, is, to
take the body of evidence to picces —to ex-
amine each member of it, each evidentiary
fact, separately — and, trom the inconelusive-
ness of each, to infer the inconclusiveness of
the whole.

In the casc of Captain Donnellan, on the
criminative side no article whatever of direct
evidence was prodaced, but a prodigious num-
ber of eriminative facts —articles of circum-
stantial evidence. After he was executed, a
book was written to prove the evidence in-
sufficient. Each criminative fact was taken
separately: how inconclusive this! how in-
conclusive that! and so on: each being in-
conclusive of itself, the inference was, that
80 they were all of them put together. Of the
individual premises, each tuken separatily,

He distslied what there was 1eason to think
was lawel-water, —a known powoun. not
knowu to be used fur auy other purpose: the
pruof strengthens, though sull very far from
conclusive.

Thus much as to preparations, though there
were others i the ease. G0 on next to mo-
. Theadanon of the defendant to the
deccased was sucli, that, upon the death of
the larter, a larze prepeity was to devolve
upon the termer.  Heve, then, was tempta-
ton —a st ¢ notive, to wineh he stood
What he «aw, what lie could uot
but see, was, an wdvantage cand that to a
great aqoun oi the powit of acerung to
hiw on the Lapp nins of that event, In that

Cpoint of view. he was uiped by a particular

speeies of motive (3 ecumary interest; to use
L~ endeavours for the broesing about of that
event,  In that point of view. he stood ex-
posed to the unpulsive action of that wotive,
Doces it tollow that he yielded to the nupulse?
Here was w survivor who had profit in ex-
pectaney upon the death of the deceased.
Docs it tellow that, at the eapense of <o Lor-
ninie a erime, he wsed hiz endeavonr for the
procuraig of sael death At thut rate, the
inost cowmen of all cavses of death 13 par-
ricide.

Hl-humour has been abscrved bhetween man
and wife: the woman dies.  Is dns a proof
that she died by murder, and that Ler hus-
hand wa~ the murderer? At that rate, the
few couples exeepted who might be capable
of making title 10 the ficeh at Dunmow, all
maitied wen aud all marted women are mur-
derers,

2. An aggregate body of evidence held in-
suflicient, for want of a particular article of
circumsrantial evidenee.

In several mstances that have been made
publie, and in a number greater than mignt
at first view have been sapposed,—a de-
fendant ha- been convicted of the murder of
a man, who has afterwards made his appear-
ance in & hving state,

In consideration of the fatal errors in ju-
dicature thus frought to light, instances have
been mentioned in which o yudge has declured
ks resolution never to coucur in any convie-
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tion of murder, where the dead body bas not | a dead state should have been ascertained by

heen found.* But a resolution known to be
thus declared (at least if eorroborated by a
known instance in which such resolution has
been acted upon, ! is cufficient 1o give birth
to a rule of jurisprudential law.

The motive of the determination was evi- |

dently a laudable ove. but the consequences
of the deternanation, 1f converted mto a rule,
and that without exception, and kuown to
be so, would ke in the bighest degree preju-
dicial to justice. To geeure to bimselt im-
punity, a nurderer would have no more to
do but to consume or decompuse the body
by fire, by luue, or by any other of the well-
known chemical mwenstras; o to sk 1t in
au untathomable part of the sea  In any of
these ways might the hody be effeetaalls got
rid of: and, thouark it were i the face of
any number of witnesses, tie rule being e~
tablished without the corrcspondent exeep-
tions, impumty would follew of course

Neor yet would the rule afford the seewrits

it aims at, without another conditon, not ex-

pressed upon the fuee ot it. The body found,
by what evidenee is 11 to be proved to have
been found? The judge betore whom the pro-
secution for the homicde is to be tried, —is
it to fus eyes that the body is to be produced

|
|
|

the testimony of some ocular wituess, whose
trustworthiness is regarded as bemg excey-
tivn-proof : tor example, in English law, the
coroner with his jury. For, if any testimony
at large is to he regarded as sufficient, the
mtended security is gone.  “ I saw the body
of Tinus after he was dead:” * I saw Sem-
pronius heat out the hrains of Titus.” False-
hood may attach with as httle difficulty upon
the ove speech as upon the other.t

3. Anmperfect body of eircum-rantial evi-
denece et down as conclusive, tur want of due
attention to supposable infirmative facts,

Of the need there may be for these warn-
ing~, an exemplification may be scen in the
ductrane of Lord Coke .l OF las division of

" piresaimptions (e of ehcustantisl evidened )

o three deprees, i 1espect of foree — vio-

"lent, proba'de, and Dbght or temerarious —
I3 y lal

This i» not in any case what 1e weant, What, .

prohably enough, 1» meant, though not ex-
pressed, is, that the existen~e of the body in

* Tois judge was Lord (hiet-Justice Hale,
who laid down this dictum, m conseguence of
two cases: one 1» meutioned m Coke’s P €
cap. 104, and the other bappened in Hale's re-
membrance, 10 Ntafforddhure,  The hirst caxe is
thus stated—** An unde who had the bringing

up of his niece, to wiom he was heir-at-luw
and, while he wus correcting her for some offence,

she was heard to say, Goad unele, do not kill me.
After which tinie the (bild could not be tound,
whereupon the uncle was committed upon sus-
picion of murder, and admonished by the jus-
tices of assize to tind out the child by the next
assizes : against which time he could not find
her, but brought another child as like her 1
erson antd years as he could find, and appurel-
ed her like the true child ; but on examination
she was found not to be the true child : upon
these presumptions he was found guilty, and
executed. But the truth was, the child being
beaten, ran away, and was riceived by a stranger,
and afterwards, when she came of' age to have
her land, came and demanded 1. and was di-
rectly proved to be the true child.” The seennd
case is as follows: “* Where A was long mis<ing,
and upen strong presuinptions B was supposed
to have murdered him, and to have consumed
him to ashes i1 anoven, that he should not be
found ; whereupon B was indicted of murder,
and eonvicted and executed: and within one year
after; A returned, bemnyg indeed sent beyond sea
by B. against his will.>” 2 Hale, 200.

Although it is the general rule of law, that the
body must be found, 1t is not acted upon without
qualification. See Rex v. Hindmarsh, 2 Leach,
871.—Ed.

f o’

mention bas been nade upon another occa-
sion, b another place | @ Violenta presump-
(says bed *is many times” (in many
instance~y ** plena probatic” (full proof:)
and the instanee he gives 1~ this 1 00 Asif
one be ran thotow the bodie with a sword in
a houre, whereof he instantly dieth, and a
mdn 15 seen to come out of that house witha
hloody ~word. and no uther man was at that
time in the house.” *¢ Presumptio probabilis
woveth tttde, but precumptio levis sen te-
wierara moveth not at all,”

To the probative force of this body, or ra-
ther article, of cireumstantial evidence, two
facts present themselves in the character of
suppusable intirmative faets.

i, The deceared plunged the sword inte
his ow: bedy, as in the ease of sulcide: the

+ The evidence so anxiously leoked out for by
this worthy judge was of the sort which the Ro-
nranists have in view by the term ecorpus delicti
— the body of the coffence-—m so far as they
have anything determimate 1 view.  The body
of the offinice ; meaning the tuct of the offence
evidence of the fact of the offence.—evidence of
that sort by wihich the tact of the offence niy
be mdicated, witt out atfording any indication of
the person of the offender. In the cose of real
eudence, the indication thus afforded is frequent-
1y, though not constantly and nciessarily, thus
confined. In the case of wstimomal cvidence,
the mrost natural case is, that the fict of the of-
fence and the person of the offender should be
comprnsed in the same narrotive.  That (n ad-
duion to direct testimonial cvidence) circum-
stantial. and more part.cularly real evidence, 1s
hughly desirable, and ought “accordingly to be
lookedd out for, especially in case of bomicide,
is evident enough. But a rule requirng it as
indispensably necessary m all cases, would, be-
s des the unreaconableness of it, be mconsistent
»ith the neccssary practice in regard to a large
division of crines. It is of the nature of ail
verbal offe'ices — offences committed by mere
word-—not to be productive of any real evi-

denee,
¥ Co, Litt, 6, b, il See Vol, VI. p. 231,
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aceused, not being in thme to prevent him,
drew out the sword, and so ran out, through
confusion of mind, for chirurgical assistance.

2. The deceased and the accused both wore
swords.,  The deceased, in a fit of passion,
attacked the accused. The accused, bemng
close to the wall, had no retreat, and had just
time enough to draw iz sword, in the hope

|
|
|
!

{Bnﬂx V.

Restoration of a specific thing is claimed at
the dufendant’s hands. By whatsoever hody
of apposite evidence, direct or circumstun-
tial, the claim is supported, — the defendant
t> allowed to addnce the counter-evidence
thus denominated, and the esvidence in sup-
port of the claim bevomes inadnissible. The

"detendant comes inte court, and denies, in

of keeping off the deceased. the deceared, |

not seemng the sword o tiwe, ran upon it,
and so wa- killed.

Other suppositions might be started besides
these 3 nor do these execuljative one. eithoer
of them seemn in any considerahle destee less

prohable than that crimivative one: it o0, the

prohability of delimqueney. instead of heing
conclusive, 1s but as 1 to 2.

Such is the evidence upon which the father
of Engh~h juwispiudence would have pro-
nounced & man gurlty without <cruple.

What 1t is lie would have found bnw guilty
of, — murder or manslaughter, —a eapital
erime, or a crime short of capital, —he does
not say: murder, probably enough; since
manslaughter, being a sort of alleviation, re-
quires special evidence : murder, accordingly,
15 the verdier whieh the coroner’s jury find
of course, where no alleviating direunistances,
to reduce it to manslaughter, have preseuted
themeelves *

§ 3. D ficts of established sustoms, from
neglect of the abuve rules.

1. General circw:nstuntial testinony, received
to the exclusion of special direet testimony
fiom the same sonree, as also of all countei
evidence, is excinplified in the instance of
the several sorts of actions or suits to which
the evidence called wager of Loct apphes. —

* Here woald vome in one use of a table of
circumstantial evidence.  On the supposition
ot criminahity, criminative crreumstances of the
description 1 question, enuld scarcely tail to be
accampanied by a variety of other circumstances
of the sare tendency: apposite motive, apposite
disposition. previously-k. own enanty, prepara.
tious, previous threats, confescorial discourse, cri-
winative deportment (contemporarv or subses
quent;)all these articlesof psychological evidence,
under all or any of their munerous moditica-
tions ; not to mention such further real evidence
as nught have been afforded by a transaction so
deseribed.

One mode, and that not a very unobvious one,
of throwing light upon so dark a subject, would
have been to subject the accused to a judicial
examination. But this, for any other purpnse
than that of judging whether to corumit the ninn
aor let him out to bail, an Enghsh lawyer (if not
then, at least now) would start from and be
shocked at,  Nemo tenetur serpsum wccusare.
Pronounce a man gulty without examination ¥
Yes: in this consists Enghsh merey.  Examine
bim, to judge whether ke be guilty or not? —
No: the dea is not to be endured.

+ So lately as the year 1824, in an action for
debt on sumple contract, a defendant waged his

[ what he ~ays 1= true.

general terms, the faet (whatever it be) on
the ground of which the obligation i< sought
to be imposed upon lim,  Along with him
comes a posse of other witnesses: nuwher, a
dozen, neither more nor less.  Thes know
nuthing about the matter: but, by the opi-
nion they have of him, they ate eertain that
The evigence they
furuish iz so much chaiacter evidenee.
Swearcrs of this denomination are bke
ghosts and witches: nowhere do they exist;

o hut in many and nany a place they do as

much mischief as if they dil. Two or three
serts of actions are altogether laid aleep by
them 3 and the effect of 1t is, that, for no one
moveable thing that he has, has an Euglizh-
wan any remedy at low. Mouey is given him
instead of it. The sum is never equal in
value to the injury sustained by the want of
the thing sought 1o keep the thing, at the
price thus put wpon it, 1~ alwass at the op-
tion of the wrong doer.

In Roman law, general eircumstantial tos-
timony arcepted in Heu of. or in addition to,
speetal direet tesiimony from the same sonice,
is exempLficd in the cases where the cath d--
nominated junmzen/um (rpuryﬂortumi was
employed.  The eases bewng penal, and the
evidenve on the criminative side neither suf-
ficrent for conviction nur yet tor torture, the
jndge might, it he thought fit, eall upon the

» defendant to swear to Las nou-delinqueney in

gateral terims: of o ixed formulary for that
purpose, 1 know noinstance. The description
ot the praciice js ohsenre and vague enough,
Like everything clse in Roman law,

In these ay in ail other penal cases, inter-
rogation of the defendant himself was in the
power of the judge : extraction, consequently,
of a full body of confessaral evidence. or of
the denegatory tesumony given by hum in lien
of it (testimony, of which, on the snpposition
of deliquency, more or less wust Lave heen
fulse)

Was thiz power employed ? This was let-
ting off a debuquent upon bad and unsatisface
tory evidence, when. upon better evidence,

law. as it was called, and applied to the Court
of King’s Bench to determine what number of
compurgators he ought to produce. But the
plaindff abandoned the action, and there the
matter ended. King ¢. Williams, 2 B. & C. 538.
‘This form of trial was abolished by the 3d and 4th
Will. 1V. c. $2.Ed. X

% Heinece. ad Pandect. lib. xii. ti ii. po3
iin p. 202 (edit. 1728.)



Cu. XV.3
and {in case of confession) the very best of
all, he had been either shown to be not guilty,
or shown to be guilty.  This is recurring to
inferior evidence, after recelviug superior evi-
dence fiom the same source. It is like Haor.
pagon in the play * Rends moi, sanste fowdier,
ce que tu mas volé : the search had already
been made, and produced nothing.

Has the power rewmamed unemployed ?
Thas is emploving the inferior to the exclu.
sion of the superior evidence,
master, persuaded of the guilt of lus innoecent
servant, bad contented biwself with saying
ta him—*¢ Tell me whether you are gualty or
no 3 forbearing purpasely to make search.

CIRCUMSTANTIAL — PROBATIVE FORCE,
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The rashness with which, on different
pretences, exclusions— peremptory and in-
vxorable exclusions — have been put upon
evidences of different descriptions by men of
law, will be matter of ample observation in
another place.3 The ground which forms the

- subject of the pre<ent book is that on which

It is ae if the |

this rashness has displayed itself with least
vivlence.

From oral evidence,— circumstantial evi.
dence orally delivered,——it seems to have

" abstained altogether: in the permanent tex-

Juramentum suppletorium. — This was an |

oath in eertain non-penal cases. It possessed,

i common with the juramentum erpurgato.
+eum, the feature which renders it appheable
to this purpoese. In different nations, on dif+

ferent oceasions, it appears to have been em-

ployed in the character of an evidentiary tact;
right of <ome sort or other being the fuct m.

dicated — right to some service, such as that

very extensive <ot of service whiech consists

in the transfer of money or money’s worth to

the possessor of the right—right to an ex-
emption from an obligation of that or rome
other nature, sought to be imposed on hnm.

The error applicable to the present pur-
pose consists in the aceeptance of a vague
asvertion, in addition to, o1 to the exclusion
of, a specitic statement ; of an article of weak
eireumstantial evidence, in addition to, or in
exclumon of, a body of diveet evidence from
the same souree.d

2. Evidentiary facts excluded altogether,
under the idea of their being weak ; and even
under that of their not being conclusive,

In the ca<e of this, as of every other spe-
etes of evidence, the prodi ction of 1t should
peither be ecmpelled nor admitted, when by
such compulsion or admossion more evil will
be produced in respeet of the collateral ends
of justice (viz. avoidance of delay, vexation,
and evpeuse,) than by the exclusion of it, in
respect of the direct end of justice, viz. by
danger of indecision.

Except on this ground, however, there 1s
no evidence, presented in the character of cir.
cumstantial evidence, the production of which
ought not to be, not only permitted, but com-
pelled. In particuiar, no such evidence ought
to be excluded on the ground of deticiency in
point of probative foree.

Why should any be excluded? Operative,
it is useful ; inoperative, it is innocent.

* Moiiere’s Avare.

+ In addition to this error. comes that of for-
bearing to give justice the benetfit of cross-exa-
mination, together with the other securities for
trustworthiness that stand in connexion with that
essential practice. But this Jatter is an error that
belongs not to the present head. dee Book 11
Securities.

ture of written evidence, it has found (as it
were) sohd ground to fusten upon.

In the shape of parole evidence.— be the
evidence, when of this description, ever so
shght — be the inference 1t affords ever so
short of bemg conclusive, — there is no ob-
jeetion to the reception of it. In this thape,
imagination cannot frame a circumstance nwore
trithng, wore wconclusive, than many are
which have been admitted to be produced
in evidence, and continue to be admitted in
every day’s practice.

Adwitted? Yes; and with ereat and just
effeect. Why ?  Because (not to speak of
greater numbers) even two articles of cir-
canstantial evidence — though each raken by
itself weigh but as a featber,—)oin them to-
gether, yvou will find them pressmg on the
delinguent with the weight of a milistone.

Give to the evidence in question the form
of & written document. the treatment it v evts
with 35 reversed. An inexorable bar is now
oppused to it.  Presented by the mouth of 4
witnes~, be its value ever so small, it isallowed
to pass for whatever 1t 53 worth: presented
w writing. if it fall short of boing conclusive,
it iz not allowed to go for anything.

So it he ealubitea vad voce, no matter
how remote and inconelusive the evidentiary
fuct reported by the cireumstantial evidence,
When recived, the Linpression made by it
mmay be slidht, or amount to nothing; but the
Dghiness of it, how eatreme soever, 1s never
made into a ground for the excusion of it.
It is only when consigned to writing that it
is serutinized before admission, and, if not
looked upon as weighty enough to be con-
clusive, is thrown Out as worthless, Rash
exelasion on one side. or equally 1ash exclu-
sion on the otlier: 1ash exclusion of the lot
of evidence in question, or rash ex~lusion of
every other evidence that mught have been
opposed to it: such i~ the only alternative.

A record (says the immortal Gilbert, the
farher of the law of evidence,) a record is a
diagram whereby right is demonstrated.} To

+ See Book 1X. Exclusion.

i} Tne following is the whole of the guaint
passage ({aanially quoted in the text. Ed.

““ And first of records : those are the memo.
rials of the legislature, and of the King’s Courts
of justice; aud are authentic beyond all man«



appear, amf' not t6 command assent, is be-
neath its dignity: where demonstration en-
ters, doubt finds no room to stand upon,

Numerous are the instances in which the
adnsissibility of matters of record, in proof of
the existence of other matters of record, has
bheen disputed ; and in some it has been dis-
puted with sucees<: with relation to the fact
supposed to be indieated, the existence of the
doeument in question has heen pronounced no
evidenee; or ( what comes to the same thing)
the conrt has in that character deelared it in-
admissible —refused to pay regard to it.

That the ultimate decizion which Las taken
place 1 consequence of this rejection, has
been eontrary to truth and justice, is more
than, in all or any of these instanevs, 1 could
take npon me to affirm: an opinion to that
effeet, well or ill grounded, would be of no use.
matetials for tormung it are not forthcoming.
Possibly, incach one of these instances, had
the document been received in evidenee, and
its probative force been taken into considera-
tion, it would have been tound inconrlusive.
that is, the whole of the evidence on that side
{whether the document in question consti-
tuted the wholc or only a part of 1t} would
have been consideved 1n that light.

Nor yet will T take upon me to say (for
perhaps it may not be to be known, and, if
it were, the result of the inquiry would not
be worth the trouble) whether, in the several
instances in question, the case was, that the
evidence was rejected without consideration
of the teuor of it. Excluded or no in fact,
and in that individual cause. it appears at any
rate in the character of a species of excluded
evidence, in the books of law.* Accordingly.

ner of contradiction ; thev are (f a man may be
permitted a simile from another seience) the pro-
per diagrams for the demonstration of night: and
they do constantly preserve the memory of the
matter, that it is ever permanent and ohvious to
the view, and to be seen at any time in all the
certainty of demonstration: inasmuch as the re-
cord, as is observed elsewhere. can never be
proved per nutwra; for demonstration is oniy
appealing to s man’s own conceptions; which can
never be done with more conviction than where
you draw the cousequence from what is already
a concessum: and consequently there can be no
greater demonstration in a court of justice, than
to appeal to its own transactions. . Gilbert's
Evid, p. 7.
* The authorities do not go the lenygth of
showing that records are excluded as matter of
evidence in any case, but only that they are not
to be taken as eonclusive of the truth of all the
allegations contained 1 them, - as for instance,
with relation to matters which were neither ma-
terial nor traversable upon the issue. Co. Lit.
352, b, In criminal cases, if the jury give a ge-
neral verdict where the felony is proved at an-
other day than that laid in the indictment, then
the party may falsify. But if the tivae when the
fact was committed is found by the jury, all par~
ties are concluded. Gilb, Ev. 870.-—Ed,
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in due form of legal architecture, a species of
ease is built upon the ground of it : and there.
upon, as usual, in each succeeding cause in
which the same or a similar point presents
itself, the question is—not whether the fact
happened, but whether the individual case
in hand belongs or does not belong to that
species of case.

What is the consequence ? Thouyh, in the
individual case in hand, not & person cou-
cerned that is not persuaded of the existenee
of the fact indicated —the existence of the
document which, supposing it to exist, would
he decisive; persuaded, and that by the other
document, the existence of which is exhi-
inted in the character of the evidentiary faet;
vet still the decision is to be directly con-
trary. — Why? Because the case is of the
same specees as that in which, in the former
instance, an evidentiary document of the
same or a similar xpecies was regarded as in-
admissible.

What, ti en, is the practical conclusion here
contended for? Iristhis: viz. that everyarticle
of evidence, the nature of which is to operate
in the character of circumstantial evidence —
whether it be presented in the forin of oral
or of written evidence, and (if in the form
of written evidence) whether in the form
of a judicial document or any other,—ought
equally to be admitted: the judge of fact
heing lcft equally free, in all these cases, to
tormbis judgment of its probative force. That
accordingly, in those instances where (as in
England) the funetion of the judge of fact is
exercised by a jury, the question respecting
the prolative foree of the document in ques-
tion, with reference to the fact alleged to be
indicated by it. ought to be suffered to be
submitted to them —in the same manner as
the probative foree of any article of circum-
stantial evidence exhibited to them through
the mediwm of oral testimony.

Circumstantial evidence at large (~upposing
no legal cause of exclusion opposable to the
testimony of the reporting witness,) circum-
stantial evidence. as such, is supposed to go
to a jury, who, being simple and unlearncd
persons. are left to judge of it in their own
way, without any better light for their gui-
dance than the Jight of common sense, But
it would be beneath the dignity of the sages
of the law to suffer themselves to be led by
any such vulgar guidance. When they judge,
it nust be by rule and measure : practice, vot
reason, 1s their guide. To judge of the pro-
bative force of evidence is not their practice:
it is an operation out of the sphere of their
practice, and beneath it. The sort of ques-
tion to which they are in use to find answer,
is, whether a piece of evidence shall be ad-
mitted or excluded Between being admitted
and being deemed conclusive — between a
man’s being heard, and his exerciring an ab-
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solute command over the decision — there i3
in the nature of things a medium obvious
enough. ut whatever there may be in the
nature of things, in their practice there is
none.  If admitted (says the lawyer to bim-
self) it is that sort of evidence that must be
conclusive ; for who is there that shall take
upon him to pronounce it otherwise? Not
1: it is not our province — it is not our prac-
tice, to weigh the force of evidence. Not
the jury; for, being a law document, it be-
longs not to them to judge of it .- such mat-
ters are too high for them. [t 1 considered ;
it as conclusive, —insomuch that, were I to
tuke it into consideration, I should regard it
as absolutely demonstrative of the fact indi-
cated® Yes. But could T regard it in that |
light * No, I could not. What, then, is to
be done with it? Done with it ¥ — why,
what else can be done with it than what we
are so much in the habit of doing by evi-
dence of all sorts, and for any the slightest
reqson, or no reason - ——shut the door against
it, and refuse to look art 1t,

3 A angle article of circumstantial evi-
dence <et out as heing of itself conelnsive
(viz of the exi-tence of the fact indicated, )1s
an incongruity exemplified in the case where,
on the score of inferest (i e. exposure to the
sinister and seductive action of this or that
species of motive,) a man is excluded from
the faculty of giving testimony in the cause.
Titins has such an interest in this cause,
that, supposing him to swear falsely to such
or such a fact, and thereby comnnt perjury,
and supposing his testimony to be believed,
he would be a gainer by such perjury. By
the impulse of that mutive, be is prompted to
commit perjury; therefore, it heard, he would
perjure himself; therefore he shall not be so |
much as heard. The exclusion is just as ra- |
tional as if Donmellan had heen convicted of |
the murder on no other evidence than that |

]
i
|
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of his being next in remainder to the estate.
If this were reason as well as law, no wit-
ness ought ever to be heard in the character
of a witness: no man ought cver to be out
of the pillory.

Observe, that, though the assumption here
made were always realized, it would not
still be sufficient to warrant the exclusion
grounded on it. For the strongest interest
which a witness can have in being guilty of
mendaeity 1s inconsiderable, in comparison
with the interest by which a defendant nnder
examination in a capital case is prompted to
ineur the same guilt: and for this very reason,
the evidence which a man in this situation
vields to his own prejudice is of all evidence
the most satisfactory. But of this more fully !
in its proper place.®

* s.e Book IX. I:dusiern.

PROBATIVE FOR

§ 4. Circumstantial and direct €
pared, in respect of probative force.

In respect of prohative force, circumstan.
tial evidence has sometimes been put iuto
comparison with direct, both being considered
in the lump: and, on asurvey thus superficisl,
the superiority bas sometimes been attributed
to the one, sometimes to the other,

A few observations, for the purpose of
clearing up the subject. may perbaps not be
nmisemployed.

Possession of either affords, as ohserved
above. no reason for neglecting the other.

But it may happen, that (especially in a
penal case on the defendant’s side) evidence
of one of the two sorts may be supposed to be
wanting: or, in a cause of any sort, on each
of the two opposite sides, evidence of the one
sort may stand single or predominate.

Taking circumstantial in the largest sense,
s0 as to include all the several modifications
that have here heen referred to that head, —
it has already been observed that in no case
perhaps was ever a mass of evidence formed,
consisting of direct evidence alone, without
any admixture of circumstantial: more espe-
cially not in any disputed case; and the ra-
ther, as different portions of direct evidence
will operate n support of each other, thus
acting each of them in the character of cir-
cumstantial: direct evidence being that which
affords not, or at least requires not, any in-
ferences; whereas circuimstantial is in a man-
ner composed throughout of inferences.

But circumstantial evidence is, on the other
hand, presented oftentimes without any ad-
wixture of direct; and in that pure state,
decisions are often grounded on it.

Regarded in an abstract point of view, —
the essence of the species being considered,
without regard to the quantity naturally
found in a state of conjunction, in the several
individual cases, —the inferiority of circum-
stantial, as compared with direct, is out of
dispute. Direct evidence requires no infer-
ence: circumstantial evidence is composed of
infevences: and, as already observed, there is
searee an inference to which it may not bappen
to he fallucious.

Strictly speaking, in the case of direct evis
dence (it 1s to be observed) there is always
indeed an 1uference; but this inference is in
every instance of the same nature,—from the
report made by the witness, the inference that
the facts contained in that report are true.

Of circumstantial evidence, by way of ar-
gument in proof of the superiority of its pro-
hative force over that of direct evidence, it
has been said that it canmot lie. But it is
only of certain modifications of circumstantal
evidence that the proposition is true.

The evidence, and the only evidence, which
cannot lie, is that which, without the inter-
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vention 6f any humau testimony, presents it
self directly to the senses of the judge. In
this case is real evidence; and such involun.
tary evidence as is exhibited by the deport.
ment of & party or an extraneous witness
while undergoing the process of interroga-
tion, In this ssme situation is even lying
testimony (false responsion) itself, consideredd
in respect of the inferences which, on the
supposition of its mendacity, it affords—in-
ferences in virtue of which its character is
changed from thut of direct to that of cir-
cnwmstantial evidence,

But all evidence, which, in its way from
the rouree of evidence to the senses of the
Juilge, has passed through the lips or the pen
of a human being, is no less susceptibie of
that pernicious quality than direet evidence
is. Aad in this situation are all the remain-
ing wodifications of circumstantial evidence
(real evidence itself not excepted,) when,
by having passed through the lipg or penof &
deposing witness, it has sunk into the state
- of auppoxed real evidence reported,

Byt it is ouly in so far 88 it is & cause of
deception, and in so far as it acts with suc-
cees in that character, that lying is produe-
tive of effects adverse to the ends of justice:
aud real evidence, it has been seen, is no less
capalile of acting in this character than direct
peragnal evidence : real evidence, like written
evidence, being, in the hands of a forger, a
source no less eapable of producing decep-
tion, than, when passed throngh a mendacious
mouth or pen, the direct testimony of a de-
pusing witness is.

Thus much, however, is true, vie. that it
is only here and there by accident that real
evidence is capable of being fubricated, or by
alteration adapted to o deceptitious purpose:
whurens there is no cuse in which it may not
heppea to a man, in the charucter of a depo-
nent, o stain his deporition by mendacity, if
be sees what to him fornis an adequate in-
ducement, and is content to run the risk.

The features of advantage by which cir-
cumstantial evidence is in a more particular
manner fitted for rendering service to the
cuuse of truth and jastice, secm to be us
follows: - .

1. By including in its comporition a por-
tion of circumstantial evideuce, the sggregate
mass on either side is, if mendacious, the
more exposed to be disproved. Every false
aliegation being liable to be disproved by any
such notoriously true fact as it is incompa.
tible with, — the greater the number of such
distinet false facts, the more the aggregate
mass of them is exposed to be disproved: for
it is the property of a mass of circumstan-
tial evidence, in proportion to the extent of
it, to bring a8 more end more extensive as-
semb of facts under the cognizance of
the judge.
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2. Of thet additioval mass of facts, thus
apt to he brought upon the earpet by circum-
stantial evidence, parts more or leas consi-
derable in number will have been brought
forward by so many different deposing wit-
nesees,  But, the greater the number of
deposing witnesses, the more seldom will it
huppen thet any such concert, and that a
sucvessful one, has been prodaced, as is ne-
cessary to give effect to a plan of mendacious
testunony, in the execution of which, in the
character of deposing witnesses, divers indi-
viduals are concerned,

Thus, suppose a guiity defendunt’s relinnee
placed in a false mass of elidi evidence. The
greater the number of wendacious witnesses,
who depose to their having seen him at the
time in question, at a place at which be really
was not ut that time (they having been them-
selves cuch of them at a different place at
that time,) the greater the number of faise
depositions, each of which is exposed to be
disproved by true one:. And so in case of
evidence to character.

3. When, for giving effect to a plan of men-
dacious deception, direct testimony is of it-
self, and without any aid from circumstantial
evidence, regarded as sufficient, — the princi-
pal contriver sees before him a comparatively
extensive cirele, within which he muy expect
to find R mendacious witness, or an assort-
ment of mendacious witnesses, sufficient to
bis purpose. But where, to the success of
the plan, the fabrication or destruction of
an article of circumstantial evidence is ne-
ces<ary, the extent of his field of choice may
in this way find itself obstructed by ohstacles
not to he surmounted.®

One thing may, on this occasion, have a
clsim to notice: viz. that, in a great (pro-
bably tbe greater) number of iustances, a
fact necessary to be established in disfavour

* Instances have occurred, where,—a forged
instrament having been employed in the execu-
tion of a plan of gtprcdation,_the employment
of a paper with a wrong stamp has afforded the
means of detection, by bringing to bear against
the body of authenticating evidence & mass of
de.authenticating evidence not to be resisted.
On a species of stamped paper not in use (for
example) till the year 1800, a deed was written,
purporting to have been executed in the year
1799. ‘The non-existence of any such paper at
the time of the date being a fact of the utmost
notoriety among the officers of the stamp.ofiice,
—~the testimony of any one of them, being thus
placed out of tge reach of all effectual tempta.
tion to mendacity, would be sufficient to out.
weigh the t(:[:gmitc testimony of any producible
number of ovdinary witnesses. [* In an action
of improbation of a writ, which the Lords were
convinced was forged, but puzzled for want of
clear proof, the Lord Binning took up the writ
in his h-mi, and holding it betwixt him and the
light, discovered the forgery by the stamp of the
}-Aper." Forbes's Journal of the Session. Pre-
ace, XxVii—Ed.]
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of the defundsnt’s side-—a fact necessary to
be established on the part of the plaintiff —
belonga to that class of facts which is scarce
capable of heing proved to satisfaction with-
out the aid of vircumstantial evideuce.

In this situation, for example, are all those
facts of a psychological class, the proot of
which, a¢ against the defendant, is neces.
sary to bis conviction; and which cannot be
proved by direct evidence other thun that
testitmony of his own_—that confessorial evi-
dence — which nothing but an gwsured ex-
pectation of a suffeient wass of incalpative
evidence {ram other quarters will ever prevail
upon bim to give. Crhininative or otherwize
inculpative conscionsuess, —— inculpative, cri-
inative intentions, .— to which is added, in
wome cases, the existeuce and infinence of
this or that particular sort of motive; —to

¢ Extract fromn the printed pawphict on Cip-
cumstuntial Ecidence, vecasioned by Donnel-
lan's case : —

 We hear this observation everywhere echo-
ed ¢ * Circamstantial cvwdinee is the best, for cir-
cutstauces cannot lie.”  But if we would give
ourrelves the trouble to bestow a little consis
deration upon the subject, 1 think we shali be
convinced that citcumstantial evidence is not
the best, and that circuimatances can lie.  There
wre circumnstances which cannot lie, where the
conclusion or inference in necessary and una-
voiduble 1 but where the conclusion orinference
is contingent, circumstances oy lie; that is,
we may draw an erroneous conclusion from the
given tacts. The learned Matthicus clearly de-
scribes this distinction : -.* Argumontuin porre
pecessariuin vel contingens est: necessarium,
cujus consequentis niccssaria est, veluti coi-
visse eam guie peperit: coutingens, cujus con-
sequentia probabilis est, velutt c:micm fovisse,
qui cruentatus est; Atalintam virginem non
rwe, quid cum adolescentibus spatietur sola
per sylvas®  In the Krst case, ouc tuct is a
certain demonstration of the other; but in the
second, the circumstances must frequently lie
when they charge with murder a rem)n staine
with blood, or Atalauta, from such eompanions
and conduct, with u waat of chastity. But he
procceds to observe, —* Contingentia vero quan-
quam siogula fidem non faciant, plura tamen
conjuncta crimicn manifestare possunt,  Rem
uno atque altero exemplo declarabimus. Qe
cisusy est Kalendis Mavivs: Titius peranpti
inimicus fuit; etdem secpius non salum intermi.
natux, sed et insidiatus est.  Cum depreh: nde-
retur iisdemn kalendis, in loco caedis, cruenaatus,
cum gladio cruento, ad invnsuram valneris lacto,
toto vultu expalfuit, interrogatus nil respondit,
trepide fugit. Hic singula quidem arjumenta
infiriora sunt, universa tamen ceedis auctorem
Tuimm evidenter designant, recteque Duarenus
duxit, non dubitaturum se hunc reuns carnifici
jugulandum dare.’—'Fit, 18, ¢ 6. Yet Duare-
nus might have condeinned and executed an in-
nocent man, Every one of these circumstances
raust be proved by positive witnesses, who may
be either wicked or mistaken; but even if they
are pure and correct, the conclusion we draw
from the facts disclosed may be erroncous. So
that m cirenmstantial evidetce there must of ne-
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one or other of these heads may be referred
the psychological facts, proof of which, one
or more of them, is (in case of mowt of the
offences oceapying a high rank in the scale
of eriminality or penality) regarded, and that
Justly, us indispensable.

But these me among the facts, the exist-
énce of which no defendant, who does not
regard his case as rendered desperate by other
evidence, will ever acknowledge. Proof,
therefore, whatsoever they are susceptible
of, if they receive, they must ceceive from
extraneous evidence : and, until tbe parable
of the man with windows in lis breast be
realized, such extraneous evidence cunnot be
of any other nature thun that of circumstan-
tial evidenece, viz. under one or other of the
wodifications as herein above brouglt to
view.”

cossity be more chances for error than in positive
evidgnee.  lf any number of witnesses should
swear they saw the prisoner draw a reeking
sword fram the side of a dead man, we have not
the sane degree of certainty that he either mur.
dered or killed him, as if the same witnesses had
sworn they had seen hiw run it throogh his body,
It aflonds a violent presumption; tuz still, it
might have been the triendly act of an innocent
man, who had accidenmll{ passed that way after
k]

the niurder was cominitted ; or evenif it was the
prisoner’s own swotd, it might have heen snatcli
ed from his side, snd plunged into the body of
the cCeceased by some one who had escaped ; or
the deceased might have borrowed it, and have
fallen upon it ﬁiunsclf. All human testimony
is nothing more than a high probability ; aud it
ix true that circwnstantdal evidence in one case
may produce a higher degree of it, or more
nearly upproach to certainty, than direct and
positive evidence in another,

** That both positive and circumstantial evie
dence may fail, will appear from the following
cases ¢ the first is in the chronicle of the tientle-
wman's Magazine for Oct. 1772 the other is from
the 5th vol. of Causes €élebres, p. 438, where
several miore such stories are related.

¢ Sept. 14, 1772, came on, at the sexsions in
the Old Bailey, the trial of one Male, a barber's
spprentice, for robbing Mss, Ryan, of Portland
Street, on the highway, onthe 17th of Junelast,
‘The witncsses swore positively to the identity
of the lad, and the whole court imagined bim
f;nilty. He waid nothing in his defence, but that
te was innocent, and s evidences would prove
it, His evidences were the books of the court,
to which refirence being made, it appeared that
on the day and hour when the robbery was sworn
to be committed, the 1ad was on his tnal at the
bar where he then stood, for another rohbery,
in which he was likewise unfortunate enough
be niistaken for the person who committed it}
on which he was honourably acquitted.’

¢ Voici un sutre fait, dont jignare I'épeque,
et qui m’s été transmis par la tradition.  Avant
qu'on eft rebiti cette Jongue suite de maisons
qui bordent la place Saint Michel a Paris, en
face de la rue Sainte Hyacinthe, une marchande
veuve et igée occupeit, su méme endroit, une
petite boutique, avec une arri¢reboutique ou elle
couchoit,  Klle passoit, dans le quartier, pour



CHAPTER XVIL
OF IMPROBABILITY AND IMPOUSSIBILITY.¥

§ L. Jmprobabiluty and impossibility arc names,
not for any qualitics of the facts themselves,
but for cur persuasion of ther non-exist-
ence.

IMposes1BiLI1Y and Improbability are words
that serve to bring to view a particular,
though very extensive, modification of cir-
cumstantial evidence.

The oeeasion on which they are employed,
~— the Occasion, at least, on which, unuer the
present head, 1 shall consider them as em-
ployed, —is this: —on oune side, a tact 1s
deposed to by a witnes~; on the other side,
the truth of 1t is demed — denied, not on the
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{ ground of any speeific cause of untrastwor.
: thiness on the part of the witmens, but because
. the fact is in it- own nature vnpossible : 1m-
: pussible, or (what in practice eomes to the
» same thing) too Improbable to be believed on
i the strength of such te<timony as s adduced
i in proof of it.
. What 1= the nature and probative foree of
thns modifieation of circumstantial evidence ?
! Is there any, and what, criterion, by which
impossible facts, or faces which are to such a
degree improbable, as to be, tor practical pur-
| poses, equivalent to impossible ones, may be
" distingui~hed from all others?

If any such criterion existed, its use i j i
dicatnre would be great indecd. By the help
of 1t, a Lot of such impossible and quasi-i.
posrible facts might in that case be made out—

avoir beau. oup d’argent amass..  Un seul gar-
gon composoit, depuis longtems, tout son dowes-
tique. Il couchoit a un quatneme étage, dont
Pescalier n'avowt point de communication avec
Thabitation de sa maitresse 5 il étoit ohligé, povr
»’y rendre, de sorur daps 12 rues et lorsqul
s'alloit coucher, il fermoit la porte extérienre de
la boutique, et emportmt la clef, dont 11 ¢toit
seul depositaire.  On voit un matin Ia porte ou-
verte plutot gu'a Pordinaire, sans qu'on remar-
quat aucun mouvement qui annoncat gue la
marchande ou son gargon fussent levés,  Cette
inaction doma de I'myuictnde anx voisins, Ce
pendant on ne remarque auncune {racture i la
porte; mais on trouve un coutean ensanglants,
Jetté an milien de la boutigue, et la marchande
assassinee dans son It a coups de couteau. Il
cadavre tenoit dans une main une poignée de
cheveux, et dans I'autre une cravate. Aupres
du lit étoit un coffre, qui avoit été foreé. On
saisit le gargon de boutique : il se trouve que le
couteau lui appartient. La cravate que tenot
11 narchande etort a lui.  On compare ses
cheveux avec ceux gui étoient dans 'autre man,
ils se trouvent les mémes. Enfin. la clef de la
boutique étoit dans sa chambre : lui seul avoit
pu. moyennant cette cief, entrer chez la mare
chande, sans fracture,  17apies des mdices amsi
cumulés et si emncluaits, on lui fant subir la
question ; il avoue, il est rompu.  Peu de tems
apres on arréte un gargon marchand de vin, pour
je ne sgars quel autre délit: il declare, par son
testament de mort, que Iui seul est coupable de
P'assassinat comnus a la place Samnt Michel. Le
cabaret ou il servoit étoit attenant & la demeure
de la marchande égorgée. Il étort farmlicrenvent
li¢ avec le gargon de houtique de cette marchnde;
€’éroit tui qui mettoit ordinairement ses chevenx
en quene; quand il le peignost, il avort soin de
ramasser ceux que le peigne detactoit, et dont 1l
avont, peu-d.peu, formé la poignée qui s’ctoit
trouvée dans les mains du cadavre. Il ne lui
avoit pas été difficile de se procurer une des cra-
vates et le couteau du son camarade, et de pren-
dre, avec de 1a cire, 'emprente de la clef de la
boutique, pour en fabriquer une fausse.”

N '?here is a species of testimony which is
called the epidentia rei: though this must be
introduced by positive evidence, yet, when pro-
duced, it speaks for itself, and requires no ex-
planation.  Of this nature may he wmentioned
two cases, which have happened within a few
years upon the northern cireuit: in one case,

a1aan was tound shot by a ball, and the wad-
dirg of the pistol <tuck in the wound, and was
i found to be part of a ballad called ¢ Sweet Poll
of Plymouth,” which corresponded with another
part found in the pocket ot the prisoner. The
other also was a case of murder; and in the
head of the deceased there was a chip or splinter,
which exactly ntted the cavity m a bludgeon
trom which a piece had been lately broken;
which bludgeon the prisoner carried in his hand
when he was apprchended, Though this ac-
count of the two pieces of the ballad. and two
pieces of the biudgeon, must be proved by po-
, sitive testimony, yet the court and jury are as
! competent judges of the fitness and correspon.
dence of the parts as the witnesses. Cui adsunt
testimonia rerum, quid opus est verbis? These
were certamnly strong corroborations of other cir-
cuimstances; but if they bad stood alone, they
would have deserved hitle consileration; for if
the baliad and the bludgcon had been thrown
away by the murderers. they were ohjects likely
to draw the attention of an innocent man, who
would naturally have put one in his pocket, and
have carned the other i his hand.”

* In putting togetier the seattered pupers from
wibh this sork was compiled, considerable dit-
ficalty was felt in assigning its proper place to
what Mr. Bentham had written on the subject of
mwprobability and impossibility.

Had 1t been in the power of the editor to select
that arrangement which appeared to him best
suited to the nature of the subject, he would have
placed so much of the present chapter as is merely
explanatory of the nafure of improbability and
impossibility. in the first book. entitled Theoretic
Grounds; znd ro wuch of it as relates to the pro-
bative force of improbability and impossibility,
considered as articles of eircumstantial evidence,
in the present book. It appeared to hum, how-
ever, on perusmg the manuscript, that the mode
in which Mr. Bentham had treated the subject
did neot admit of any such separation of it into
two parts, as he had at first contemplated. The
only quustion, therefore, which remained, was,
whether to place the chapter under the head of
Theoretic Grounds, or under that of Circum-
stantial Evidence ? and, on consideration, he has
thought it better to postpone the more general
and explanatory matter to the present book, than
to separate this one species of cirenmstantial evi-
dence from the rest...Editor.
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made out by the legislator, and put into the
hands of the judge. Teo know whether the
probative force of the testimony in question
were or were not destroyed by this modifica-
tion of circumstantial disprobative evidence,
the judge would have nothing mure to do
thun to ook into the list, and sce whether
the species of faet m question were to be
found in it

Unfortunately, there exists no such ecri-
terion—uo passiblity (it the word may here
be employed without self-contradiction) of
making up any such list.  Not only would
one wan's list contain articles which another
man would noi admit into lns; but the same
artivle which would be found m one man’s list
of impossibilitics, would be found in another
man’s list of certainties.

From a man who sets out with this obzer-
vation, no such list, nor any attempt to fonm
one, can of course be expected. Yet, on the
following questions, come light, however faint,
may be, and will here be endeavoured to be,
reflected.

1. What it is men mean, when they speak
of a fact at being impossible —intrmsicaily
mupossible ?

2. To what causes it is owing that onc
man's list of impossible facts will be so dif-
ferent from another’s?

3. Dillerent modifications of impos<ibility
different classes of fuets which wen 1 general
e well-informed men i general, may be ex-
peeted to coneur in regarding as impossible.

4. Awmong tacts likely te be, m general,
eonsidered us imnpossible, what clas.es are of
8 nature to be adduced in evidence ¥

When, upon conzideration given 10 a suj-
posed matter of tact, a man, fecling in bLim-
self a persuasion of its non-existenee, COmMes
to give expression to that persuasion,—lie
pronounces the ma‘ter of fact, according to
the strength of such his persuasion, eithermoie
or less improbable, or impossible.

In and by the form of words thus emploved
for giving expression to that which is in truth
nothing more than a jeychological matter of
fact, the scene of which lies in, and is con-
fined to, his own breast,—a sort of quality
is thus ascribed to the external phenomenon,
or supposed phienomenon ; viz. the matter of
fact, or supposed matter of fuct ftself. Upon
examination, this quality, it will be seen, is
purely a fietitious one, a mere figment of the
imagination; and neither improbability and
impossibility on the one batd, nor their op-
posites, probability and certainty, on the
other, have any real place in the nature of
the things themselves.*

* While the opposite and corresponding attri-
butives, probabilityand improbability, bave thus
been a.ppxl)ied 10 the supposed matter of fact,.an-
other pait of opposite and similarly corresponding
attributives, viz. sredible and incredible, have

7

So far as concerns probability aud impro-
hability, the fictitiousness of tiis group of

been applied, not ouly to the fact, but 1o the wit~
nesses —not only to the supposed matter of fact
itsclty but to the persons by whose testimony the
existence of it has been asserted.

In the structure of these two epithets, an
undeniable impropriety is observable, By the
tumunation eb/e (in Latin, ibile and ibilis,) po.
tentiality and 1t vpposite are the only qualities
which, on other occasions, are denoted : en this
occasion, instead of that of potentiality and its
oppaosite, the import which they are employed to
convey 13 that of propriety or fitness, tupros
priefy or unfitness,

An to potentialily, OF say capeeity.—no ina-
ginable master of fact. how unfit soever to be
credited, but what 1s credible-—no matter of fact
that 1s incredible. No supposed matter of fact
niore unht to be eredited than many a one which
is actually, and by imincnse multitudes, frmly
credited = and, as to witnesses, there never has
besn. nor ever can be, any one, uot in a state of
absolute ivsanity, who has not been not only cre-
dited, but properly and fully credited.

In connexion with, but rather in opposition
to than In conjunction with, credibility and in-
credibility, —lawyers, in speaking of a proposed
witness, employ the attributives rompelency and
incompetency, speaking of the witness as being
competent or incompetent. Of these words the
use 18, to form a sort of denguise for the question,
whether the person produced in the character of
a witness shail b, a:?miucd as such, or excluded:
for the smue mdividual, of whomn they will not
say that in that charicter he 18 incredible, shall
he excluded by them under the notion of his
being incompetent. By the ambiguity in which
they exther found the eputhets competent and in-
competent involved, or contrived to mvolve them,
these epithets bee mie not ill fitted for their pur-
poses. Incompetent, on every giten occasion, was
by earh man decmed <ynonymious to wncredible,
or to inadmissible. according to the purpese which
he had to serve. If to madmissible. it wax on this
ground, viz. that, being by the supposition unfit
to be believed. and in that sense wncredilile. it
would by contequence be useless and dangerous
to give him admittance. since in that case it might
happen to lnm to be, in the other sense, so tar
trom being incredible as to be actually credited.

Al this while, in the words /rustworthy and
untrustworthy, the language posscssed a pair of
appellatives, by which (if employed nstead of the
words credible and incredible on the one hand,
competent and incompetent on the other) the
purposes of common sense and common honesty
would have been fully answered.

Intrustworthiness and untrustsorthiness, there
is no auch impropriety as that which, in the in-
stanceof credibility and incredibility, hasjnst been
brought 1o view: and 1a regard to admission, b
the word trustworthiness been employed, an idea
that might have presented itself to an unsophis-
ticated miind was, that it was a quality the exist-
ence or non-existence of which was a point rather
to be fried afterwards, by means of admission,
than to be determined without trial, for the pur«
pose of forming a pretence for non-admission.

But, by the same qualities by which these
terms were, in 30 superior a decree, adapt-d t0
the purpoces of truth and justice, they were ren-
dered unfit for the purposes of Jawyits. in

]
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qu dities will scarcely, when once suggested,
appear exposed to doubt.

Take any suppo-ed past matter of fact
whatever, giving to it its situation in respect
of place and time. At the time in question,
in the place in question, either it had exist-
ence, or it had not: there is ro mediam.
Between existence and non-existenc: there
is no medwum, no other ulternative. By pro-
bability by improbability, by cach of these
a medium is <uppo~ed—an indefinite number
of ulternatives is supposed.

At the same time, the same matter of fact
which {0 one man is probable, or (if such be
Lis eonfidence) certain, is to another man in-
probable, or, if such be his contidence. Hnpo<-
sible.

Often and often, even to one and the same
man, at different times, all this group of fic-
titious and wutually incompatible quahities
have manifested themselves,

If his persuasion be felt 1o Le of such a
strength, that no circumstance eapable of
being added to the supposed matter of fact
could, in his view of the matter, make any
addition to that strength; or if, on locking
round for other concervable matters of fact,
he fails of finding any one, in relation to whieh

RATIONALE OF JUDICIAL EVIDENCE.

[Buox V

matter, an addition might be made to the in.
tensity of sush disaffirmative persuasion; or
if the supposed matter of fact presents itself
as one in relation to which his persuasion of
its non-existence wight be more intense; in
such case, not iwpossible. but improbable, 15
the epithet,—not impossibility, but improbe.-
bility, is the guality aseribed.

Certanty, which is the opposite to impos.
sihility, or rather of which impossikility is
the opposite, is applied to the persuasion, and
from thence to the supposed miatter of fuet,
It is not, auy more than impossibility, apphed
or appheable to testimony.

As certainty, so uncertainty, applies iteclf
to the persuasion and the fact, and not to the
testimony. In the scale of persuasion, it eu-
hraces all degrees except the two extremes,
The existence of a fact is not matter of un-
certainty to me, if the fact be regarded by
me as juupussible.

Certanty, therefore, has for its opposite,
wnrertawdy in one way — impossibiluy in au-
other.  Uncertainty, in the language of lo.

gieians, is its contradictory opposite — impos.

his persuasion ot its non-existence could he '
more intense, — impossible is the epithet he
attaches to the supposcd matter of faet — iin- )

possibility is the quality which he ascribes |

to it.

If, on the other hand, a circumstance pre- -
sents itself, by which, in bis view of the
Cments, amony the offspring of the affections

In the word wntrustworthy they would have
found but one sinse: m the word incompetent
they had the good fortune to find, or the dextenty
to make, two senses, one of which scrved as a
pretence, or a sort of reason. for the other, As-
suming the man to be unfit to be credited 1f
heard, they assumed, as if it were the same thing,
rather than a consequence of the other, that he
was unfit to be heard.

To the profession the occasion was in its day
an occasion of great interest, and is to this day
had in general remembrance, in which the two

words credible and competent. as applied to wit.

nesses, served as cestuses to Lord Mansfeld and
Lord Camden ; who might be terrved the Cribh
and Molyneux of Westmmster Hall, but for the
undissembled rancour by which the wartare of
the psychological was distinguished from that
of the physical combatants.

In regard to trustworthiness, how the matter
stands in universal experience has_been already
stated. Every man is in general habituated to
the language of truth, and on every occasion dis-
posed to employ it but on every occasion liable
to be mduced, by particular interest acting in a
sinister direction, to substitute to it the language
of talsehood.

But, according to the theory of these habitual
and licensed uttevers of falsehood, manki, d are
divided into two parcels; one of these never asing
any other language than that of falsehood, nor
ever failing of causing it to be accepted as if it
were the language of truth,

silnlity, its contrary opposite.

The fiction by which (in considering the
strength of a mun's persuasion in relation to
this or that fuct, and the piobative foree of
any other matter ot fuct when viewed in the
character of an evidentiary faet in relation to
ity occasion i taken to ascribe a correspond.
ent quality, indicated by some such words as
certarnty and probudidity, to the principal fact
it-elf,.—appears to be like so many other fig-

and pus~ious meident to human nature. It
is among the contrivances a man ewploys to
force other men to entertain, or appear to
entertain, a persua-ion which he himself en.
tertains or appears to entertain, and to make
a pretence or apparent justification for the
pam which he would find a pleasure in in-
flicting on those on whom a force so applied
should bLave faled to be productive of such
its intended effect,

Were it onee to he allowed, that, as ap-
plied to the ficts themselves which are in
question, probability and certainty are mere
fictions and modes of speaking: that all of
which, on any such occasion, a man can be
assured, is his own persuasion in relation to
it ; that that persuasion will have had for its
cause some article or articles of evidence, di-
rect or eircumstantial, real or personal, and
will be the result of, and iu its degree and
magnitude proportioned to, the probative
force of that evidence ; that, of such evidence,
neither the probative foree, nor covsequently
the strength of his persuasion, arc st his com-
mand; that it is not in the power of any ar-
ticle of evidence to have acted with any de-
gree of probative force upon, nor conseyuently
to have given existence to any persuasion
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i a mind to which it has not been applied;
and that therefore it is not in the power of
any evidence to give either certainty or pro-
bability to any matter of fact (the matter of
fact heing, at the time in guestion, either in
existence or not in existence, and naither the
evidence nor the persuasion being capable of
muking any the shghtest change in it} that
it depends in a considerable degree upon the
mental constitutions of A and B respecrively,
what sort of persuasion, if any, shail be pro-
duced in their minds by the application of auy
wven article of evidence; and that 1t is no
more in the power of evidence applied to the
mind of A, and ot to that of B, to produce
in the mind of B a persuasion of any kind,
than it is in the power of evidence applied

to the mind of B, and not of A, to produce a '
persuasion on the mind of A; —were all ths

to be duly considered and allowed, neither
the existence nor the non-existence of a per-
suasion concerning a matter of fact of any
sort, would have the cffcct of presenting to
any person any other per<on as a properohject
of punishment, or 80 much as resentment.
But the certainty of this or that fact is as-

sumed as perfect and indisputable : and thus |

he of whom it is conceived that be fails of
regarding, or of representing himself as re-
garding, that same fact in such its true bght,
18 on no better foundation considered and
treated as being either mendacious, or per-
verse and obstinate: perverse and obstinate,

dacious, if, it being impossible to him to fail
of regarding it in that light, be speak= of him-
self as if be did not.

When a man is himself persuaded —or
though he does but, under the impuise of
some interest by which ke is actuated, ap-
pear to be, or profess to be, persuaded — of
the existeuncc of a fact,— it is matter of pain
and vexation to him to suppose that this same
persuasion fails of being entertamned, still
more to observe that it is profesced not to
be entertained, by those with whom, ou the
oeeasion of it, he has to deal.

Henee it is that, in his mind and in his
discourse, to entertain it is made matter of
merit— to fail to entertain it, matter of de-
merit and blame, on the part of others with
whom he has to do: and, to cause them to
pursue that supposed meritorious line of con-
duct, the power of reward, if within hisreach,
is employed; and to deter them from the
opposite conduct, even the power of punish-
ment: of both which powers, in the applica-
tion thus made of them, mankind have been
unhappily accustomed to see and to feel the
exercise, carried to a pitch so repugnant to
the dictates of humanity and reason.

§ 2. Impossible facts distinguished from ver-

bal contradictions.
It Laving beeu shown thut improbahilivy
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and impossibility, applied to a matter of fact,
are metely furms expressing a certuin strength
of porsuasion of the non-existence of that
fagt — what 1emains is, to show what are the
grounds on which <uch a persuasion is Hahle
to be entertained: to show, in other words,
in what consists the improbability or impos-
sibility of any alleged fact.

Previously, howcver, to entering upon this
inguiry, it will be necessary to diseard out
of the list of impossible facts, artieles that
might be in dunger of being considered as in-
cluded in1t.  These are —

1. Contradicuiens in terms: or, as they
might be termed, verbal impossibilitics. Ex-
amples: Two and two are uot so many as
four: — Two and two are more than four:
—The same thing is, and is not, at the sawe
ume.

The trathis, that in these cases no matier
of fact at all is asserted ; consequently none
of which it can be aid that it is impossible *

2. Inconceivable facts. Sometimes to this
class, sometimes to the former, belong the
opposites of a variety of propositions of a
mathematical nature: ¢. g. that twoand two
should be either more or less than equal to
foar : that two right lines should of them-
selves inclose a space.t

* This may be illustrated by the following pas-
sage from Locke: —* All propositions, wherein
two abstract terms are affirmed one of another,

A S PE ' . are barely about the signification of sounds, For
if he fails of regarding it in that light — men- €

since no abstract idea can be the same with any
other but itself, when 1ts abstract name is affirmed
of any otlier term, it can signify no more but this,
that 1t way or ought to be called by that name;
or that these two names signify the same idea.
Thus, should any one say. that parsimony is
Srugality, that gratitude is jusiice — that this
orthat action 18, or 18 not, femperance ;— however
specious these and the like propositions may at
first sight seem, yet when we come to press them,

and examine nicely what they contain, we shali
find that it all amounts to nothing but the sig-
nification of those terms,"— Essay concernin.

Human Understanding, book iv. ch. vui. § 12,
— Editor.

+ These propositions, even such an one as the
last, viz. that two right lines cannot incluse a
space, are but verbal contradictions. The tevms
straight line, and space, and inclose, are all ge.
neral terms, and to affirm them one of another, is
merely to say that they are of this or that mean.
ing. It is merely to say that the meaning we
ascribe to the term spuce, or rather to the term
inclosure of space, is mnconsistent with the mean-
ing we ascribe to the term two straight hines.
When we pass from names to things, and taketwo
straight rods in ounr hands, we have the evidence
of our senses, that they cannot inclose a space.
{f they touch at one part, they diverge from one
another at every other part, If they touch at
more than one part, they coincide, and then are
eqnivalent to one straight line. 'What we mean
by an inclosure, is such a line, or continuance
of lines, that a body departing from any one
point can pass on without turning back till it
come to that point again, without having met 1
its progress any place where the line was inter~
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§ 3. No facts universally recognised to be
incredible.

Before I enter upon the topic announced by
the word incredibility, a topic the considera-
tion of which does really belong to the sub-
Ject of judicial evidenee, it may be of use to
clear the inquiry of a topic that does not be-
long to it, viz. umpossibelity.  Ou the former,
it will be at all times in the power of a rea-
sonable man, mn the station of a judge, to form
a persuasion sufficient for his guidance: on the
other, it will not he in the power of a reason-
able man, in that station, to form a persuasion
sufficient for his guidance in the business of
judicature: and, of the intioduction of the
topic in argument, nothg but perplexity and
illusion ean be the result.

In truth, the degree of incredibility that
can with propricty be the subject of consider-
ation for any purpose of judicature, is merely
relative and comparative, The objeet of com-
parison is the probative force of the cvidence
by which the existence of the fact cousidered
as improbable is indicated: and the question
is, which of the two forces ought tobe deemed
the greater ? —the probative force of the tes-
tunony by which the existence of the fact in
question 1s indicated ? or the disprobative force
designated or pointed to by the word wered:-
bility, as employed to express an aftribute of
the fact?  Let the disprobative force of the
incredibility be but ever so little greater than
the probative force of the testimony by which
the existence of the fact is maintained, it is
sufficient for the purpose of judicature: the
question concerning any superior degree is
purely speculative, not applicable to judicial
practice, and, assueh, irrelevant to the busi-
nessof judicature—to the nuestion ( whatever
it be) before the court.

In a loose and popular sense, nothing can
be more frequent than the use of the word
impossible, and its conjugate impossibality :
frequent, aud (such is the exigency of lan-
guage,) we may venture to say, mecessary.
But, if applied to the subject of judicial evi-
dence, to express an idea distinet from, and
(if one may so say) superior to, that of im-
probability —a high degree of improbability,
—it then becomes productive of the confu~
sion above spoken of,

The impropriety of introducing the word

rupted, any place where there was not a portion
of line. An inclosure is a lme or conjunction
of lines, which beginning at one point is con-
tinued till it comes to that point again. Two
straight lines are lines which departing from one
point never meet, but continually diverge. What
18 affirmed, then, is, that lines’ which do meet,
in the manner thus described, and lines which in
that manner do not meet, are not the same lines.
The question, then, either is about the physical
fact—the rods to which the evidence of sense
and experience is applicable; or it ig about the
nieaning of general terms. — Editor.
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in this strict sense, on a judicial occasion (not
10 speak of other occasions,) may be rendered
apparent by this consideration, viz. that i
the use of it in this sense is involved the as.
sumption of omniscience and infallibality on
the part of him who uses it.*

Examples lending an apparent countenance
to the use of it in this strict sense, may, I
am aware, not be altogether wanting: but,
upon a closer inspection, it will appear, that
the objects in question either do not come at
all under the notion of facts, or at any rate not
under the notion of such facts as are capable
of being made the subjeet of evidence.

Take the following examples: —

1. It is impossible for the same thing to
be, and not to be. The negative or opposite
of this, it may be said, is a fact, the incredi-
bility of which will be recognised by every-
body. And so with the two following : —

2. Where there is no property, there is no
injustice.

3. Two and two make four.

Answer. — In the first case, no fact, pro-
perly speaking, is concerned. In that case
we have a proposition ; but it has not any
fact for the subject of it. Examined closely,
it will be found to be no more than a propo-
sition concerning the signification of words.
So vague and so inapplicable to any useful
purpose is the import 1t conveys, that it is

* In the uncertainty thus contessed, there is
nothing that applies, with any peculiar force, to
this medification of circumstantial evidence, In
the case of affirmative evidence (i. e. where the
object of the evidence in question is to establish
the existence, instead of the non-existence, of
the fact to which it applies,) if we were to look
for a mark by which to distinguish, on each oc.
casion, such lots as may, with confidence, be
given for concfusire, our endeavours would be
equally unavailing. If, where the object is to
frame a description of the cases in which the
non-existence of one fact may, without danger of
error, and by rules not exposed to contestation,
be deduced from the existence of another; the
cases in which the existence of one may be de-
duced with equal assurance and success from the
existence of another fact, will not be found to
stand upon ground in any degree more satisfac-
tory. Kvidence is the ground we have for the
truth of the propositions of which we are least
assured : evidence, and nothing better, is the
ground we have for those facts, of the existence
or non-existence of which we take upon us to
speak with the greatest confidence. What there
is of reality in the ideas expressed by such words
as impossilality, necessity, certainfy, is, as al-
ready observed, not any property in the thin,
in the facts themselves, but only the degree o
persuasion by which the opinions we entertain in
relation to those facts is accompanied. He who,
by the use of any of these expressions of confi-
dence, should think to attach any additional
strength to the grounds of persuasion, or any ad.
ditional secunity for universality of assent, would
be the man to answer the question put in Serip-
ture—‘“ Which of you altlr,uby taking thought,
can add a cubit to his stature 3
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difficult to say what it does amount to: per-
haps an observation relative to the use of the
word not; showing an occasion on which it
cannot with propriety be employed. -

No fact at all being indicated by the pro-
position in question, no fact is indicated by
it capable of forming a subject of controversy
in & eourt of justice.

2. The second supposed example is brought
to view on account of the deserved celebrity
of the author, and as an instance to show how
idle and nugatory may be the language of the
acutest mind, when dealing with propositions
of an extensive import, without having as yet
scrutinized into their contents, aud applied
them to particulars.

Howsoever it may be with the preceding
proposition, this one may readily be seen to
be neither more nor less than a proposition
concerning the import of words. Where you
cannot, in the way in question, employ the
word property, neither cau you, in the way
in question, employ the word injustice.*

* So unfortunate is this great genius in his
choice of this proposition. by which, in his con-
ception, such great things may be done, that,
even in the character of a proposition concerning
the words in question, it is far from being uni-
formly true. If, by a report, true or fale, I in-
Jure you in your reputation, is there no injustice
in that case? Is it unconformable to the usage
of language to say, I thereby do you an injustice
Yet, what property of yours is concerned in it,
or affected by it? = Whll it be said, the property
you have in your reputation? In this sense, the
use of the word property is manifestly improper
and figurative. Property is a thing that can be
transferred ; is reputation transferable?

Truth being generally desirable—demonstra-
tion being a means of coming at it with the
greatest certainty—moral science being a de-
partment of knowledge in which the importance
of truth is at the highest pitch,—Locke wished to
find, and thought he ha(f found, moral truths to
be a subject for demonstration. All moral truths,
he thought, were capable of being demonstrated,
by a chain of logicaﬁr rather dialectical propo-
sitions, of which this proposition constituted the
first link.

Moral traths a subject for logical demonstra-
tion! As well might he have predicated the
same thing of medical truths. As little could
be done by this wonder-working proposition for
moral science as for medical. he one, as well
as the other, is founded on facts—on facts made
known by observation, experience, and experi-
ment. In both cases these facts are human
feelings : in the case of medical science, the feel-
ings more particularly of the body; in the case
of moral science, more particularly the feelings
of the mind. Of moral science, the only true
and useful foundations are propositions enun-
eiative, not like that of Locke, of the import of
words, but of facts ; viz. of the existence of hu.
man feelings, pains, or pleasures, as the effects
of this or that disposition of law, or of this or
that state of human affairs calling for a corre-
spondent disposition and exercise of the power
of the law. Of these, under the name of azioms
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8. That the proposition, two and two make
four, is neither more nor less than a proposi-
tion concerning the import of words, seems
evident enough, as soon as intimated, To
these same apples to which, when taken to-
gethier, 1 apply the numeral word four, —to
these same bodies, when divided into two
parcels equal in number, I apply respectively
the numeral words two and two ; and in both
cases with equal propriety, and conformity
to the usage of language. In this, then, we
have another instance of a proposition not
enunciative of any fact-—of any fact baving
for its subject-matter anything other than
the oceasion on which the words in question
have been wont, in the language in question,
to be emploved.

In this example, then, we do not see any
exception to the general proposition in ques-
tion ; viz. the proposition, that, of facts hable
to be the subject of judicial controversy, there
is no assignable one which all men would be
sure to be agreed in speaking of as incredible :
—and this for the three following reasons:—

1. The proposition in gquestion—two and
two make four—is not, properly speaking,
the enunciation of a matter of fact,—only of
a manner of employing words.

2. If that, which it is an cnunciation of,
were, properly speaking, a matter of fact, it
would not be of the number of those facts
which are Liable to be the subject of judicial
controversy or exhibition.

3. Although it were a fact, and liable to
be the subject of judicial controversy or ex-
hibition, there would be no assurance that
all men would be agreed in speaking of the
existence of it as certain, or the negation of
it as incredible.

Did any such thing exist as a catalogue of
universally-acknowledged impossible, or even
incredible facts, and these facts liable to be
brought to view in judicature, —the facts be-
ing arranged 1 alphabetical order, open the
dictionary, the cause is at an end.  *

Unfortunately, so tar from a collection of
such facts, whether any one such fact be to
be found, is more than I would venture will-
mgly to determine: and if forred to answer,
my answer, I suspect, would rather be in the
negative

If, among physical facte, there should be
one that presented a fairer chanee than an-
other of being allowed to occupy a place in
such a catalogue, it should, I think, be this,
viz. the existence of any body in two distinet
places at the same time. But this, whieh, by
the greater part of mankind, would (1 sup-
pose) be admitted into the catalogue of in-
credible facts, is, by one portion of mankind,

of mental pathology, a specimen, nor that a
scanty one, has been given in another Plaae.
(See Dumont, “ Traités de Legislation,” and
above, Vol. L. p. 304.} F
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nor that an inconsiderable one, held not to
be incredible without one exception: and in
the case to which that exception extends, it
is held to be not simply not incredible, but
certain and indisputable. Far be # from me
to mention this deviation from the more com-
mon opinion, as matter of reproach to the
deviators: 1 mention it ouly in proot of the
discrepancy —perhaps the incurable discre-
pancy — of opinion, that prevails among man-
kind, and as one out of so many other con-
siderations which concur in impressing the
impropriety of precipitate exclusions and con-
clusions on the mind of an upright and zeal-
ous judge. As to the exception in question:
whether in point of truth it be warranted or
no, it belongs not to the present subject to
inquire. Fortunately, supposing it unwar.
ranted,— 50 long as the proposition, how pa-
radoxical soever, confines itself to the highly
extraordinary case to which alone it seems to
have ever hitherto been applied, — no error,
if it be one, can be more innocent to every
purpose of judicature,

As there is nothing whatever (supposing
it possible) that men cannot be made to do,
-—s0 there is no fact whatever that men may
not be made to speak of as certain or as in-
credible — no proposition which they may not
be made to spesk of as certainly true or cer-
tainly false, — by interest, real or imagined —
by hope of pleasure, or fear of pain, from a
source conceived (rightly or erronecusly) to
exist. In the particulur case in question (two
and two make four) — this subjection of dis-
course (as of all other wodifications of human
agency) to interest —this consequent versa-
tility and ununiformity of discourse, has not,
perbaps, been exemplified. But, in an example
that stands next to it, the exemplification has
actually and notoriously taken place. That
two and two make four, has, perhaps, never
been denied. But that one and one and one
make three, has been denied. That in its
applitation to most subjects it has been ge-
nerally spoken of as true, is evident enough;
otherwise, the known usage of language, and
the known import of the word three, could
not have ohtained. But, that there is a sub-
ject in relation to which this agreement does
not obtain, is, in many countries, matter of
equal notoriety. Agreed, asapplied to apples;
agreed, as applied to men; not agreed, as
applied to Gods.

I mention it, not as meaning to take a part
in such a controversy; I mention it only as
a striking proof, as well as illustration, that
there is no fact whatever, real or nominal,
that is out of the reach of controversy:—a
proposition which, to the present purpose,
has already been shown to be of no small
practical importance.

In vain would it be to say, that the ex-
ception here is in language merely, not in
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persuasion. As a general proposition, it is but
too true, that persuasion and language are
but too often at variance; but in the instanee
of no one individual person would I take upon
me to affirm, but upon special grounds, that
any such variance had place in this particu-
lar case. Granting, however, that, on the
present occasion, perssasion were not con.
formable to language, what would it sig-
nify to the present purpose ? It is in language,
and in language only, that the catalogue in
question, the supposed catalogue of faets
universally agreed ro be incredible, would
be expressed.

By these same considerations it may be ren-
dered equally apparent, that if, at any given
moment, an article were in existence fit for,
entering into the composition of such a cata-
loguae, the next moment might at any time
expunge the article, and leave the catalogue
a blank. Neither over internal persuasion,
nor over exterior discourse, is the power of
interest less at one time than another. To-
day, men are agreed, that, to the truth of the
proposition ** one and one and one are equal
to three,” there is but this ene exception. Let
human laws, or opinion of divine command,
or any other efficient cause of interest, expe-
rience an appropriate change, there shall be
no exception at all, or any number of excep-
tions. Aund so in regard to the proposition,
two and two make four, or any other propo-
sition of grammar, mathematics, or physies.

Under the influence of interest, so far is
what may be termed the natural incredibility
of a fact from excluding it frum a place in the
catalogue of credible facts, and vice versd,
that its tendency may be, and scems to be, to
provide it with a place in that same eatalogue,
and a place even in the class of certain facts.
For, let the expectation of reward be snnexed
to the practice of regarding or speaking of
facts naturally incredible as if they were cer-
tain, and let this reward be to be obtained
pure, earned without sacrifice in tbe shape ot
reputation, or any other shape, what should
hinder it frof® being embraced ? Credo quin
impossibile est, is the often-mentioned and
natural result of the determination generated,
and enthusiasm lighted up, by prospects of
this kind. For at what ei eaper rate can the
matter of reward be earned in any shape?
And so of punishment: a principle of action,
the force of which, when applied in adequate
quantity, is, in its operation, still more cer~
tain and irresistible.

" What the influence may be (beneficial or
otherwise) of the matter of reward or punish-
ment so applied, to the interests of morality,
knowledge, or social barmony, belongs not
to the present place. When, of the above-
mentioned proposition, which does belong to
the present place, the truth is established, the
inquiry is at an end.
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§ 4. Improbability and impossibility resolvable
into disconformity to the established course
of nature.

An incredible fact, as contradistinguished
from a verbal contradiction (whether impro
bable or impossible be the epithet by which
the particular strength of the belief in its non-
existence is designated,) owes its incredibi-
lity to one cause, and to one cause only.

This cause admits of a variety of appel-
lations. On the part of the matter of fact
deposed to by the affirmative evidence, dis-
conformity (as supposed) to the established
course* of nature: thus may be expressed

. * In ordinary language, the phrase would be,
disconformity to some one or more of the laws
of nature.

The expression law of nature is figurative,
metaphorical : it is a metaphor taken trom the
use given to the same word law in the case of a
political law: it is to that source. consequently,
that we must resort for an explanation of it.

‘When a political law. the expression of anact
of human will, s issued, that law emanating from
recognised authority, and backed with the usual
sancuions,—a correspondent degreeof contormity
in human actions —in the conduct of such indi-
viduals as are subject to the law-—1s the custo.
mary and manitest consequence: and (human
actions being events) a law —a political law —is
thus a cause of conformity among events,

In regard to events of a physical nature, the
grand and constant ebsect of curiesity and in-
quiry, is that which respects the cause: and on
a subjeet so interesting, when men cannot colue
at facts, rather than have nothing, they are eager
to catch at, and content themselves with, words,
Between this and that group of facts, a eertain
contornity is observed: what is the cause of that
conformity ¥ becomes then the question, Cause
of the contormity ?—none at all: the conformuty
is itself nothing: it is nothing but a word ex-
pressive of the state our minds are put into by
the contemplation of those facts. There are the
faets: they do exist: vut the conformity, as taken
for a fact distinct from the facts themselves, has
no existence.

Like so many other truths. this being no more
than a confession of ignorance—and that invin-
cible ignorance——is not satisfactory to the human
mind. Nothing but words being on this oceasion
to be had — words, the counterfeit representa-
tives of facts.—them men are determined to have,
rather than have nothing. The conformity be-
ing (like every other fact, real or suppesed) sus-
ceptible of the denominatien of an etfect, this
proves the existence of a cause: what name, then,
shall be given to that cause? What name? —
what word ?.— for when men have gotwords, they
have got that with which (on this, as on so many
Jsther occasions) they are content to pay them-
selves, What cause ?— A /o of nature. Here
are events : these events are conformable to one
another : here wehave conformity amongst events,
But, for that sort of thing which is a cause of
ennformity among events, we have a known name
already : itis a law. The sortof events, the con-
formity among which this term hath been bitherto
employed to designate, are human actions. The
sott of events of which we are now looking eut
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what seems to be the most apposite and the
clearest designation, of which, in any such
small number of words, it is susceptible.

From the course of nature at large, that
of the mental part of man’s nature requires
to be distinguished ; hence disconformity in a
phusical respect, and disconforiity in @ psy-
cholugqical respect.

The remarks which follow, will, in the first
instance, refer more particularly to physical,
as contradistinguished from psyehological
facts. But they will, for the most part, be
found applicable equally to both.

As it is only from evidenee, coming under
onear other of the deseriptions already brought
to view, that any notion whatever concerning
the established course of nature can be de-
rived; and consequently any notion coneern-
ing what is conformable to that course; so
neither from any other source can any notion
be derived respeciing the disconformity of
any supposed matter of fact to that same
course.

The evidenece thus characterized will, there-
fore, be composed of an indeterininate and in-
definite multitude of matters of fact, drawn
from all the evidence of every description
that to the mind of the person in question
(viz. the judge,) have happened to present
themselves during the whole course of his
life ; and composed of all such facts as pre-
sent themselves to him as bearing the sort of
relation in question, to the matter of fact in
guestion,

To produce disbelief of the existence of
the matter of fact in question, this diseon-
formity must be such as (1 his judgment) to
render its existence tnompatible with a cer-
tain portion, at least, of those other number-
less matters of fact, of the existence of which
he has been persuaded by the indeterminate
but ample mass of evidence above indicated.

When the improbability (that is, the appa-
rent, the relative, improbability) of an alleged
fact, is set m the balance against testimony,
it is still at bottom little more than testimony
against testimony. Of the faets of the exist-
ence of which & man is persuaded, the know-
ledge, the persuasion, is derived partly from
his own perceptions, partly from the alleged
pereeptions of others. Bat, in the unmeasur-
able mass of facts which (at least in a country
where civilization is tolerably diffused) the

for the cause, are not human actions, but natural
events. Law in this sense mubtfatherefbre, have
something to distinguish it from law in that sense.
In that sense it is termed law simply, without
an adjunet: to distinguish this from that, let us
give the word law an adjunct, and say law of
nalure.

If it were fully understood, that a law of na-
ture signifies not an occult cause of conformity
among facts, but merely the conformity itself,
the phrase might be employed in this sense with
out danger of confusion,
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most ignorant man is said to know, the num-
ber of those of which his knowledge is de-
rived from his own immediate perceptions—
from his own individual experience, is small,
in comparison with those, for the knowledge
or supposed knowledge of which, he stunds
indebted to the experience or supposed ex-
perience of others.

Coneerning individual facts, — so far as
mere perception, exclusively of inference
drawn from perception by judgment, is con-
cerned, — no force of exterior evidence can
either increase or diminish the degree of
persuasion of which such perceptions cannot
bat have been productive. But in regard to
species of facts, there is not one, perhaps,
concerning which the persuasion derived by a
man from his own experience, would not be
capable of being overborne by allegations of
contrary experience on the part of other men.
‘What makes our confidence so entire as it is
in regard to the existence of those species or
classes of individual facts, the existence of
which is announced by the phrase which ex-
hibits as the cause of 1t this or that law of
nature, is,—that, so0 often as it falls in his
way to make the trial, a man finds his own
perceptions in relation to them confirmed by
the reputed perceptions of all other men
without exception.

§ 5. On the three modes of disconformity to
the course of nature; — viz. 1. Disconfor-
mity in toto: 2. Dusconformity in degree;
8. Dhsconformity in specie.

It has been seen, that in all cases with-
out exception, in which any matter of fact is
supposed by any person to be incredible, the
ground of the supposition is a supposed dis-
conformity between this matter of fact, and
what is by the person in question considered
to be the established course of nature.

But this disconformity is of three kinds;
and corresponding to these three kinds of dis-
conformity are three classes, into which facts
supposed to be incredible may be divided.

1. Facts disconformable in toto : facts which,
supposing them true, would be violations of
some manifest and generally-recognised law
of nature: e, y. a body at the same time in
two different places.

2. Facts disconformable in degree: true,
perhaps, in every day's experience, in certain
degrees; false, in the degree in which, by the
testimony in question, they are stated as be-
ing true: e. g. a man sixty feet high.

3. Facts disconformable in specic: facts al-
together different from any which bave ever
been observed, but which, if true, would not
be violations of any generally-recognised law
of nature: e. g. the unicorn,

It is manifest, that in the two last of these
classes, the incredibility of the fact rizes only
to a greater or less degree of improbability,
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not to that of impossibility. The supposed
fucts are not repugnant to the established
eourse of nature; they are only not conform.
able to it: they are facts which are not yet
known to exist, but which, for aught we
know, may exist; though, if true, they would
belong to the class of extraordinary facts, and
therefore require a greater degree of evidence
to establish their truth, than is necessary in
the case of a fact exactly rescmbling the events
which occur every day.*

Though facts of these two classes can never
be properly said to be impossible, they may
be improbable to a degree little short of prac-
tical impossibility.

I. Facts discouformable in toto: facts re-
puynant to the course of nature.

To give a complete list of facts impossible
in toto, would be to give a complete list of
those general observations which have been,
or use 1o be, characterized by the appellation
of laws (physical laws) of nature.

To give any such complete list, will, I'sup-
pose, be universally recoznised as beyond the
limite of buman knowledge. in its present
state; & complete system of physics might be
considered as included in it.

By way of illustration, I will venture to
propose a few articles as a specimen of what
might be the contents of such a list.

Specimen of the Jaws of nature common to
all matter, as far as bitherto known:.—

1. No two bodies can be in the same place
at the same time (cases of penetration and
inclusion not excepted.)

2. No one body can be in two places at the
same time.

3. All known bodies are, in proportion to
their quantities of matter, affected by the law
of gravitation.

4. All bodies are governed by the law of
gravitation, except in so far as an exception
to that law is created by any of the other
known causes of motion or rest. In other
words,

5. For each instant of time, the place of
every body, of every particle of matter with
in the reach of our observation, is determined
by the law of gravitation, moditied by the
other known primum mobiles, or causes of
motion and 1est. These seem to be as fol-
lows:—

1. The centrifugal force.

2. The force of cohesion — the attraction
observed to take place amongst the homoge-
neous parts of the same whole.

3. The force of chemical attraction; to
which, perhaps, may be to be added repulsion.
The attraction (and repulsion) observed to

* It will be attempted to be shown in a subse-
quent note, that even what Mr. Bentham calls
impossibilities in fofo, are in reality nothing
Eore than facts in a high degree improbable, —

ditor.
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take place amongst the contiguous heteroge-
neous parts of the same whole.

4. The foree of repulsion or elasticity, given
to the particles of other matter by calorie,
when, being united with them, it forms a gas.

5. The force of expansion and contraction
(repulsion and re-attraction) produced by
the addition and subrraction of caloric to ang
from other bodies in the states of solidity and
liquidity.

6. The force of electrieal and galvanic at-
traction and repulsion.

7. The force of magnetic attraction and
repulsion.

8. The force of muscular motion put in
action by the will.

9. The force of muscular motion put in
action by the vital power, in the case of the
involuntary motions that take in living ani.
mals.

10. The force of muscular motion put in ac-
tion in the way of animal galvanism.

11. The force of vegetation.

Of these forces (setting aside the centri-
fugal force, the existence of which is rather
matter of inference than observation) the in-
fluence of gravity ix so much more extensive
and powerful than the rest, that the obser-
vation expressive of its existence seems en-
titled to be distinguished by the appellation
of the general or universal law of nature, ap-
plicable to all bodies of which we have any
sort of cognizance while the other laws of
nature, as above brought to view, may be
considered as constituting so many exceptive
clauses, with reference to that general law.
In most of these instances, the force is not
perceptible but in the case where the distance
between the particles concerned is extremely
small: and accordingly, in few, if any, can 1t
be clearly perceived to have place beyond the
limits of the planet which we occupy.®

* Gravity, the speates of attraction common
to a1l perceptible matter, constitutes, as it were,
the general law of nature: attractions inferior in
force, or limited in extent—attraction of cohesion,
of magnetism, of electricity, of galvanism, with
the multitudinous system of chemical attractions,
- constitute, as it were, 50 many exceptions to
that geperal law of nature. The relation of a
E:odigy, will, if false, be traceable into the re-

tion, the allegation, of a violatron of some one
or more of the known laws of nature. In moest,
if not all, the relations of this kind that have
been current, so gross has been the deceit, that

law, or among the laws, stated as having
been violated (i. e. superseded on that occasion
by some being distinct from and paramount to
the universe,) has been the general, the univer.
sal, Jaw—.the law of gravity itself, 'The other
Kzﬁculat laws not having been in any degree

wn, at any period when relations of this sort
obtained general credit among the superior and
most enlightened classes, instances of any pre-
tended violation of these more particular laws
are scarce discernible. An instance of a needle
of pure iron of a certain weight disobeying the
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Taking this, for argument’s sake, as a com-
plete list of primum mobiles (and I am jn.
clined to think it would not be found to be
very far from a complete one,) any motion
which, being in a direction opposite to that
of the attraction of gravitation, should not be
referable to any one of those particular causes
of motion, may be pronounced impessible
the existence of any such motion on any given
body upon or near any part of the eartl’s sur.
face, for and during any given space of time
an impossible fact.

A particular example may here help to
explain the nature and probative toice of un-
possibility — physical impossibility, and that
impossibility in foto —as adduced in the cha~
racter of an evidentiary fact disprobative of
the supposed fact, supposing the existence of
it averred by direct testimony.

Ia one or more of the many books formerly
current on the subject of witcheraft and ap-
paritions, 1 remelnber reading the following,
stated as a fact. In a room somewhat lofty,
not by any muscular exertions either of his
own or of any other person, other persous being
however at the same time in the same room,
a man finds himself gradually raised up to the
height of the ceiling, and let down again; his
body all the time not being in contact with
any other, except those of which his apparel
was composed.

This I would venture to give as a speci-
men of a sort of fact practically speaking im-
possible, viz. such an one as I could not be
persuaded of the truth of, not enly upon the
testimony of any one simgle witness, but upon
the testimony of any number of witnesses that
ever found their aggregate testimony contra-
dicted by other witnesses in any court of jus-
tice. The supposed fact impossible ? — why
impossible? Because it is in repugnance to
the law of gravity, and not in conformity to
any of those particular laws which operate as
50 many exceptions to that general law. Be
it s0: it cannot be brought under any of these
particalar Jaws. But, supposing these to be
the only particular laws, or say causes of mo-
tion, as yet known,——can you take it upon
you to pronounce it impossible there should
be any others? The steam-engine, as & source
of power, is but a centary and a balf old: the

magnet, or of a needle of pure gold of a certain
weight® obeying it, would be in not less palpa-
ble repugnance to a known law of nature, than
the assent of an insulated and naked man inte
the region of the sky would be. But while the
magnet or its characteristic properties remained
unknown, false stories about magnets could not
be broached.

a | say of a certain weight : for of late a notion
has been advanced, and, for aught I can say to
the contrary, proved, that most if not all bodies
may be seen to pay obedience to the magnet
when reduced to a certain winute quantity,
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knowledge of electricity, as to the great bulk
of its effeets, not so much as a century: gal-
vauism, but of yesterday:—till the other day
there were but six primary planets moving
round our sun; now there are eleven, Are
new primum mobiles less possible than new
planets ?

I answer:— As to the discovery of new
causes of getion —causes apparently distinet
from, and not referable to, any of those above
enumerated — I am not disposed to regard it
as in any degree improbable. Yet, as to any
causes adequate to the production of any such
effect as the effect in question, —in the dis-
coveries just spoken of there is not anything
that would prevent me from regarding it as
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betng, in the sense above determined, practi-
eally impossible. Why? Because it appears
to me practically impossible, that, after so
long a course of physical cxperience and ex-
periment, any primum mobile, of a force ade-
quate to the production of an effect of such
magnitude, can bave remained undetected. .
As to the power of steam, the application of
it to any useful purpose i» not so old as a
century and a half; but the existence of it
as a source of motion could never have heen
altogether a secret to any one who ever boiled
a pot with a cover to it.*

* It may, perhaps, be doubted, whether, until
our knowledge shall have attained a perfection
far be'}ond what it has attained, or is ever likely
t> attain, such an attribute as mmpossibility in
{oto, can, in the sense in which Mr Benthamn
uses the words, be predicated of any conceivable
phenomenon whatever.

Mr. Bentham has given a list {whether com-
plete or incomplete is of no consequence for the
present purpose) of the various forces by which
gravitation ig known to be, under certain circum-
stanees, counteracted: and assuming this list to
be complete, he proceeds to infer, that *“any !
ietion which, being in a direcuon opposite to
that of the attracuion of gravitation, should not be
referable to any one ngr those particular causes
of motion, may be pronounced impossible :** and
for practical purposes, no doubt it may; but if
metaphysical accuracy be sought for, 1 doubt
whetﬁereven in this case the impossibility m ques-
tion be anything more than a very high degree of |
improbability, For,

1s¢, Suppose the catalogue of all the known «
forces which may operate to the production of |
motion (or, as Mr. Bentham calls them, the pri-
mum mobiles,) to be at present complete : does
it follow that it will always remain so? Is it
possible to set limits to the discoveries which
mankind are capable of making in the physi-
cal sciences? Are we justified in affirming that
we are acquainted with all the moving forces
which exist in nature ? Before the dizcovery (for
jnstance) of galvanism, it will be allmvec{ we
should not have been justified in making any
such assertion. In what respect are circumnstances
changed since that time, except that we are now
acquainted with one force more than we were he-
fore? By what infallible mark are we to deter-
mine when we have come to the knowledge of all
the properties of matter ?

—
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11. Facts disconformable in degree,
Of facts impossible in degree (meaning al-

Mr. Bentham himself acknowledges that the
discovery of new moving forces is not apossible ;
but the discovery of new forces, adequate to the

roduction of such an effect as that of raising a
geavy body trom the floor to the ceiling of a room
without any perceptible cause, he does consider
impossible; because (says he) had any force, ade-
quate to the production of such an effect, been in
existence, it must have been observed long ago.a
No doubt, the improbability of the existence of
any such force, wmcreases in proportion to the
magnitude of the effect; but it may be permitted
to doubt whether it ever becomes an impossibi-
lity. Had our grandfathers teen told, that there
existed a force in nature, which was capable of
setting gold., silver, and almost all the other
metals on fire, and causing them to burn with a
bright blue. green, or purple flame—of convert.
ing the earths into bright metallic substances by
the extrication of a particular kind of air, &ec. &e.
—they surely mght have said, with fully as much
justice as we can at present, that if any cause had
existed in nature, adeqguate to the production of
such remarkable effects, they could not have tatled
to have been aware of it before.

2d7y, Suppose it certain thet all the great mo.
ving furces, to one or more of which all the phe-
notena of the universe must be referable, were
known to us,—we shounld not, to any practical
purpose, be further advanced than before, We
might indeed, in a general way, be assured of
the impossibility of every phenomenon not re-
ferable to some one or moere of these forces as its
cause: but that any given alleged phenomenon is
in this predicament, is more than we could pos-
sibly be assured of —until we knew not only all
the moving forces which exist, but all the pos-
sible varieties of the operation of all those forces,
and all the forms and shapes under which it is

ossible for them to manifest themselves —until,
1 short, we knew all which it is possible to know
of the universe. Ilow can 1 be sure that a given
phenomenon which has no perceptible cause, is
not the eifect of electricity, unless I knew what
all the effects of electricity are? And so of all
the other laws of natuie. As, however, it is very
improbable that we ever shall know all the laws
ot nature in all their different comnbinations and
manifestations: and as, moreover, 1t is difficult to
see how, even if we did knew them all, we could
ever be certain that we did so; it seems that we
never can pronounce, with perfect certainty, ot
any conceivable event, that it is impossible. See
even Mr. Bentham himself, wfre, section 9, ad

nem.

Although, however, it conld rot be pronounced,
of the story teld by Mr, Bentham, that the event
which it relates is impossible, thus much may
with safety be pronounced, that, if it did hap-
pen, it was not produced by witchcraft. I can
conceive the exustence of sufficient evidence to
convince me of the occurrence of the event, im-

a In this instance, Mr. Bentham really breaks
down the distinction between his impossibility in
tofo, and impossibility in degree. Causes may
exist (says he) which are not yet known to us,
adequate to the production of some effect; but
not adequate to the production of so great an
effect. If so, however, this impossible fact is im-
possible in degree only, and net in fofo.
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ways by impossible, such as would generally
be aceounted so,) the exemplifications that
might be given are jnnumerable. These con-
sist in deviations from the ordinary quanti-
ties: deviations extending to such a degree,
as on that account to be regarded as incre-
dible.
Let us take those which regard thie man-
ner of being of the human species: —
1. Extent of human stature.
2. Quantity of human force,
3. Duration of human life.
4. Duration of life without food.
5. Time of gestation.
6. Number of children at a birth.
Various are the grounds on which facts
having, like the above, the human species for
their subjeet, present a claim to preference.
Being more interesting than any others, they
are more open to observation, and more likely
to attract it : and they are wont, on a variety
of occasions, some of them more than others,
to come in question on judicial occasions: in
particular, time of gestation, and duration of
hife without food; hut most of all the former,
legitimacy or illegitimaey dependinyg upon it.
Of the six examples thus raken for the
purpose of illustration, two admit of devia-

probable though it be—1 cannot conceive the
existence of any evidence which could convince
me that witcheraft was the cause of it. The reason
is this: Suppose the fact proved, the question re-
mains,— Is it referable to witcheraft. or to some
natural cause ? — OF extraordipary events, pro-
duced by natural causes, many have come within
my expérience: of events produced by witcheraft,
none whatever. That extraordinary events from
patural causes have frequently occurred, there is
abundant evidence: while there cannot, in the
nature of things, be any evidence that any event
bas ever been occasioned by witcheraft. There
may be evidence that a }farticular event has uni-
formly followed the will of a Earticulat person
supposed to be a witch: but that the supposed
witch brought about the given effect, not by
availing herself of the laws of nature, but through
the agency of an evil spirit, counteracting those
laws,——this can never be more than an inference:
it is not in the nature of things thai any person
should have personal knowledge to that effects
unless he has that perfect acquaintance with all
the laws of nature, which alone can enable him
‘o atfirm with certainty that the given effect did
not arise from any of those laws.  What alleged
witch, or magician, was ever suspected of pro-
ducing more extraordinary effects than are daily
produced by natural means, in our own times, by
Jugglers? Omniscience alone, if witcheraft were
possible.
to distinguish it from jugglery. Itisno wonder,
then, that no evidence can prove witcherafts since
there never can be any evidence of it, good or
bad, trustworthy or the reverse. All the evidence
that has ever been adduced of witcheraft is,— tes.
timeny, in the first place, to an extraordinary
event ; and, in the next place, to somebody’s opi-
nion that this event was supernatural; but to no~
thing else whautever.—Editor.

tions at both sides; viz. extent of stature,
and time of gestation. In the other cases,
there is no room for deviation but on the side
of increase: the minimum being in the ordi-
nary course of nature. .

In relation to facts ohjected to as incre.
dible in consideration of the magnitude of the
degree in which they deviate from the ordi-
nary course of nature, erroneous judgment
on the part of the judge seems rather more
to be apprehended in disaffirmance of the
supposed incredible facts, than in affirmance.
Why? Because, in most instances of facts,
the credibility of which is liable to come in
question in judicature, the judge (especially
supposing him & man of a mind cultivated
in a degree at all approaching to what befits
a man in such a situation) will naturally be
more or less apprized what is the ordinary
| epurse of nature: but, of the known devia-
‘; tions — of the degrees of deviation known by
| men possessed of appropriate information in
i the line in question—it may well happen to
i him to be very imperfectly, if at all, apprized.
| 1¢, then, without having recourse to scientific
evidence (viz. to such as apphes in particular
to the species of fact in question,) he takes
upon him to decide in disaffirmance of the
fact, error on his part may be but too natu-
rally the consequence.

Take, for instance, the question,—Of what
length of time passed without food, the pa-
tient surviving, may the existence be regarded
as credible?

Anno 1753, at the Old Bailey, London,
Flizabeth Cauning was convicted of perjury.
Of the mendacity of her testimony, the whole
evidence taken together, 1 have not the small-

could enable any one not in the secret, !

est doubt. But one part of it consisted in an
affirmation on her part of ber having passed a
certain length of time almost without food. In
the course of the history of that cause, several
persons, it appears, regarded the extraordina-
riness of this supposed fact as sufficient to
render it incredible. This judgment I should
not expect to find confirmed by the opinion
of well-informed scientific witnesses, Why?
Because at different times I remember read-
ing different accounts of the protraction of
animal, and in particular human life, without
food, for much greater lengths of ime—ae-
counts that did not appear on the face of them
to present any suspicious cireumstances.

In the list of cases above exhibited, there
are few (if any) in which it might not happen,
in one way or other, to come into quegtion
, 10 the course of judicature; and this without
| baving recourse to wagers, by means of whick,
if legalized, there is no sort of fact whatever
that may not be made to call for the decision
of a judge.

1. Duration of life. Titius is nominee in &
life-annuity, or sends to putina claim of pro-
perty in a distant country, The age of Titius
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is 170, 160, 150. Parris said to have passed
his 151st year, Jenkyns his 160th. Bat the
judge either bas never heard of the reputed
age of Jenkyns or of Purr, or disbelieves it.
In some periodical print an article appeared
some years ago, stating as still in existence a
man who had passed the age of 180.

2. Duration of the time of gestation, This
is a guestion of no very unfrequent occur-
rence, and (in respect of the legitimaey of
children, and the honour of parents) of the
utmost practical importance. 'There are well-
attested instances of women whose pregnancy
has continued ten, cleven, or even twelve
months.  In the case of a pregnancy pro-
tracted for the term of ten months, a rash
judge, too decided to suffer the exhibition of
seientific evidence on this point, might doa
cruel injustice,

3. Number of children at a birth, Of three
children born at the same time, of the same
mother, the existence (suppose) has heen put
out of doubt hy other evidence. Comnes an-
other person, claiming property on the ground
of succession, and says, ** My mother had four
children at a birth, and I am one of them.”
“ Four at a birth!” says the judge: ¢ that I
never can believe ; three 1 can believe, for 1
have known instances of it. I will not hear
your evidence.” Five at a birth I remember
reading of in newspapers, with individualiza-
tion of names, times, and places,

4. Number ot children born of one woman.
The like precipitation is capable of taking
place 1 this case as in the last prece.iing one.
Between thirty and forty, I am clear that 1
have read of.

5. Duration of fecundity in women. De-
livery some years after seventy, I think 1
have read of. An estate is claimed on behalf
of a cluld, whose mother, it is alleged and
confesgsed, when she was delivered of him,
was turned of sixty ¢ No,” says our rash
judge ; “the fact is impossible : it is needless
to hear evidence.”

But such rashness—such irrational refusal
to hear evidence — is it to be supposed? —
Alas! the rashness here supposed as credible
on the part of this or that individual judge,
is nothing in comparison to the rashness which
continues to be exemplified to this day, in the
most enlightened countries, by the whole fra-
ternity of judges.

In regard to facts devious in degree, it is
impossibie to fix upon any point of the scale,
as being the point which separates the incre-
dible degree from the credible. At a large
distance above the ordinary or mean level,
to & person determined to take the distance
large enough, there will commonly be no dif-
ficulty. But begin with the most devious
degree allowed to have been exemplified, —
propose the next degree, and then the next;
scarce any man that will not find himself per-
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plexed, and even in an inextr.cable degree, to
say at what degree credibility ends, incredi.
tulity begins:—1. Stature. A man a hundred
feet high, ineredible. But nine feet? In
London, nominal nine feet has been exhi-
bited. to make allowance for exaggeration,
say eight feet. But, eight feet being certain,
shall eight feet and an ineh be ineredible?
The eredibility of eight feet and an inch being
admitted, add an inch more, and so on with-
out end.-—2. Force. No man living who is
capable of lifting upon his shoulders a fat and
full-grown ox of the largest breed; few men
who would not have been able to deal in that
same way by that same animal when just
bern, Take any man, and propose it to him,
or to any one else, to say, at what age of the
aninal, or at what precise weight in pounds
and ounces, the man’s power of lifting him
will cease. —3. Fecundity at a birth, or total.
According to the legend, in consequence of
the imprecation of a beggar woman, the Coun-
tess of Desmond bad as many children as there
are days in a vear: whether at one or more
births, I cannot tske upon me to recollect.
A delivery of five at a birth has been men-
tioned, with all the circumstances, within
these few years, in the English journals.
Taking this number for certain. will six be
ineredible? Thus we get on, one by one, till
we come to the Countess of Desmond’s num-
ber: only, the more there are of them, the
smaller they must be.

A treatise on the deviations from the or-
dinary course of nature bas been spoken of as
a neecssary part of an encyclopedical system,
hy Bacon. In the synoptical table prefixed
to the first French Encyclopedia, the men-
tion of it has been revived by D’Alembert.
Of a treatise on this subject, the fundamen-
tal part would consist of & statement of the
alleged facts. In regard to such facts as are
more particularly apt to come in question in
a court of judicature — such, above all, on
the belief or disbelief of which (as in some
of the above examples) the property and ho-
nour of families may depend, —might it net
be of use that arrangements should be taken
by governments for their authentication and
registration? At present, the credit of facts
of this description rests, in general, on no
firmer foundation, than that of a paragraph
in this or that periodical publication. And
who can say but that it may sometimes hap-
pen that a false fact of this description shall
have been inserted, in the view of its being,
on an individual occasion, employed in evi-
dence? In the character of the best and only
evidence which the nature of the case admits
of, the paragraph may or rav ~o% Je listened
to by the judge. But,—taouga it should
not be admitted in a direct way, —in an in-
direct and circnitous way it may, neverthe-
less, operate in the character of evidence.
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The judge will, at any rate, not refuse to
hear scientific evidenee ;——but the opinion of
the witness is drawn (for from what better
source can it be drawn?) from this or that
paragraph, which be has read in a newspaper,
with or without the faculty of recollecting
the source from whenee he took it

111, Facts disconformable in specie.

When, on a survey of the catalogue of in-
credible, or supposed incredible, facts, we
come to the class of those which, if ncre.
dible, are so on this ground; and when, ae-
cordingly, on this ground, we set about the
task of drawing the line between the credible
and the incredible,—we find ourselves on an
veean without a compass, and that ocean
without bounds. By what consideration can

auy bounds be set to the modifications of !
matter >.— to the modifications that may have |

heen exenmplified in this place, in that place,
or in any place? Take any one of the speeies
of men, spoken of as existing, by Phny or
Mandeville,-—who shall say but that, in some
place or other, at some time or other, that
species may have existed 7—who shall say that
in no place whatever, at no time whatever,
the existence of such species would be other
than absolutely incredible ?

. . . ¥
By anatomists, some of them, if examined,

might perbaps be found to involve physiolo-
gical incompatibilities ; hut such incompati-
bilities will not be unapt to be too hastily as-
sumed. Angels are painted by adding goose’s
wings —- devils by adding bat’s wings—to an
ordinarily-shaped human body. Judging from
birds, an anatomist may pronounce the usc of
such an appendage incompatible with such a
shape. Yes: supposing no greater quantity
of muscular force capable of being exerted by

a given quantity of matter than what is ex-

erted by men or birds: but what will he say
of fleas?

At this moment 1 have before me a copy
of the book known to antiquaries by the
name of the  Nuremberg Chronicle.” This
work contains, in a folio volume in the Latin
language, the history and geography of the
known world, printed in that city in the years
1492 and 1493; exhibited at the same time
to the corporeal as well as to the mental
eye, by a multitudinous series of graphical
representations, taken from wooden plates.
Amongst these are cuts of twenty-one de-
vious species of men, or as we should say,
monstrosities, from Pliny and other authors.”
Some of them appear to involve incompa-
tibilities of the anatomieal kind, as above.
Others have artually been exemplified —some
nearly, same ever strictly; the cyclops eye;
the horns, the redundant arms and hands. In
these instar ces, however, the exemplification
has not been known to extend beyond the

* Fol. 12,
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individual. But specics, are they anything
but individuals multiplied? In the case ot
the porcupine man, the deviation would na-
turally at first be thought confined to the in-
dividual; but it was found to extend to the
Tace.

Gulliver, upon his return from Lilliput,
consigned, as he tells us, to Greenwich Park
some of the neat bulls and cows of that coun-
try. Till he read on to the account of this
source of permanent real evidence, which con-
verted his douhts into belief, 1 forget what
bishop, mentioned by SBwift and others, was
induced to regard the whole history as a fable.
At the Leverian Museum, full-grown neat
eattle, much about that size, were to be seen
in glass cases,

Among the Nuremberg-Chrouicle men, are
to be seen the cranes, with their classieal
enemies the pigmies, the prototypes of the
Lilhiputian~. is not the ineredibility of the
Lilliputians lessened, more or less, by the
Leverian huffaloes ¥ The relative ineredibi-
lity, 1 think, beyound dispute. The relative
incredibility : that is, our propensity to re-
gard the existence of such & race in that
light. But the absolute ineredibility, the
impossibility, — how can that be affected by
the analogy in question, or any other? — the
absolute incredibility, supposing any deter-
minate idea to be capable of being found, to
atnex to the expression; a discovery which,
to my view, does not, I must confess, pre-
seut itself as eacy to make.

The fact being given,— the inecredibility
of it — the relative incredibility, is lessened

! by remoteness in respeet of place. The pro-

pensity to disbelieve is, certainly. By what
eause ? The imagination would probably be
found to bear a considerable part in the pro-
duction of the effect; but neither is reason
without her share. The more remote the
country, the less explored, Had races of
Cyclops, of horned men, of many -banded
men, of pigmies, existed in England, could
they have thus long remained undiscovered ?
So far as this consideration operates, the re-
lative incredibility of these and other devious
varieties of the human species would evi-
dently be much less in the interior of New
Holland, than in Old England.

Antecedently to the importation of the kan-
garoo, and the two species of ornithorynehi,
suppose a paragraph in a newspaper, speaking
of an animal of any one of those descriptions
as found in a wood in England: —the first
propensity would have been, to regard the
statement as fabulous or incorrect; the next,
to take for granted that the animal had been
imported from some distant country, and had
by accident got loose.

From remoteness in point of place, analogy
conducts us naturally to remoteness in point
of time. On this ground, imagination and
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reason act in opposite directions: the imagi-
nation, to diminish the incredibility (meaning
always the relative) —reason, to increase it.
In time as in place, as the scene grows
more and more remote, to the mind’s eye it
is more and more obscure. Ghosts, devils,
vampires, hobgoblins of all sorts, may exist in
darkness; in the light, we sece clearly there
are no such things,

Rea<on does not in this ease diminish the
incredibility, as in the former. When the
first impulse given by the imagination is re-
sisted, it seems difficult to say why, in the
case of an alleged fact devious in specie, the
ineredibility of it should be lessened by this
canse. As far back as history, supported by
sources of permanent real evidence (skele~
tons, statues, senlptured portraits, drawings,
pictures, or human works,) goes, can any

material difference be found between our |

predecessors and nurselves?
On the other hand. so far as the incredi-

hility of any devious fact depends upon the !

causes of unfrustworthiness, the increave
which it receives from remoteness in point
of time is abuudantly notorious. In the
track of experience aud eivilization, the fur-
ther back we go. the greater the proportion
of incorrectness as well as mendacity, the
greater the ratio of fable to history, till at
last it is all pure fable. In distant times, his-
tories melt at last into fables, as, in distant
plains, hills do into clouds. It is with the
infancy of the species, as with the infancy of
the individual: dreams mix themselves with
realities.

In effect, remote times are virtually present
to us in remote places. The different gene-
rations of mankind, at their different stages
of civilization, are at once present to our
eyes. We may view our ancestois in our an-
tipodes. In Japan, sorcerers are still seen
riding in the clouds, In Negroland, witeh-
craft is even now the most common of all
crimes. Half a century is searce past since
Hungary has been cleared of vampires.

Yet, even in time as in place, experience
forbids our regarding the present as cast in
exactly the same mould with the remote. it
New Holland has presented us with its kan-
garoos and ornithorynchi, Cuvier and others
have presented us with thewr parallels in the
extinet inhabitants of an antediluviar world,

In this line of investigation, as in others,
errors concerning past times might, in a prac-
tical work like the present, pass unnoticed,
if the application of them confined itself to
past times. The misfortune is, that, when
facts, mischievous as well as fabulous, have,
under favour of the clouds of the morning,
been planted in past times, they are apt to
be transplanted into present, there to take
root, and yield a poisonous increase. If Black-
stone refuses a part of his credence (for it is
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but a part) to modern witches, it is because
they are not old enough. A few years more
over their head, and then his faith in them
becomes entire, A little while, and the ima-
gination of some successor or pupil of the
departed sage niay beget upon the ghost of
the witch of Endor a succession of mudern
witches, and then comes the reign of terror
again, if not of blouvd: for the conspicuous
sufferivgs that have been produced by witeh-
craft at the foot of the fatal tree, or in the
wauter, or in the fire, are as nothing in com-
parison with the horrors which it has planted
iv the pillow, and in the chair which, but for
them, would have been an easy one  How
much better directed has been the zeal of
those enlightened divines, who, to conguer
peace for fesh and blood (reflecting that the
accident of being bound up with history does
not give truth to fables,) have made war upon
the sorceress, and devoted to annhilation that
queen of terrors. Has not Farmer, in the same
generous view,converted demoniacs into mad-
wen ? and did not Priestley, to the same eud,
and in a sense peculiar to himself, wrestle
with the prince of darkness ?

Nature wakes her mock of those systems
of tactics, which human industry presents as
leading-strings to human weakness. In so
far as ditference in specie is constituted by
difference in proportion, which 15 as much as
to say ditference in deyree, this latter division
of devious facts must be contessed to coineide
with the former. The existence of pigmies
and Lilliputians being mcredible, is it so in
the character of a fact devious in specie, or
devious ouly in degree? Dwarfs are devious
in degree only, and without difficulty. Why?
Because, #he race being the same, the differ-
rence is, in the botanical sense, only u variety.
But dwarfs, it is believed, may be tound, not
above four times the height of Lilliputians,
and much less superior in height to pigmies
than inferior to ordinary men.

At the worst, imperfect order is better
than total chavs. Amidst so thick a dark-
ness, the faintest light is not altogetber with-
out its use.

[ Further remarks by the Editor.
After an attentive consideration of the cha-

" racters by whick Mr. Bentham endeavours to

distinguish his three classes from one another,
the reader will probably join with me in re-
ducing these three classes to two;—viz. 1.
Facts repugnant to the course of nature so far
as known to us; and 2 Facts merely deviating
from it : or (to express the same meaning in
more precise language) 1. Faets contrary to
experience; 2. Facts aot conformable to ex-
perience.

The discovery of a new species of animal,
presents a specimen of a fact rot conformable
to experience, The discovery “were such a
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thing possible) of an animal belonging to any
of the already known species, but unsuscep-
tible of death or decay, would be a fact con-
-rary to experience.

This distinction was pointed out by Hume ;*
but, baving pointed it out, he knew not how
to apply it: and the misapplication which it
seemed to me that he had made of it, led me
at first sight to imagine that there was no
foundation for the distinction itself. Having,
however, by further reflection, satisfied my-
seif of its reality, I will attempt, if possible,
te make my conception of it intelligible to
the reader.

all that our senses te]l us of the universe,
consists of certain phenomena. with their -
quences, ‘These sequences, that i» vo say, the
different orders in which different pbenomena
cucceed one another, have been discovered to
be invariable. If they were not so-—if, for
cxample, that food, the reception of which
into the stomach was yesterday foliowed by

Lealth, cheerfulness, and strength, were, if

taken to-day, suceeeded by weakness, disease,
and death.—the human race, it is evident,
would have long ago become extinet. Those
sequences, then, which are observed to recur
constantly, comnpose what is termed the order
of nature : and any one such sequenve is, by
rather an inappropriate metaphor, styled a lawe
of nature.

When a new discovery is made in the na.
tural world, it may be either by the disrup-
tion of an old requence, or by the discovery
of a new one. It may be discovered, that the

phenomenon A, which was imagined to bein !

all cases followed by the phenomenon B, is,
in certain cases, not followed by 1t ; or it may
be discovered that the phenomenon C is fol-
lowed by a phenomenon D, which, till now,
was not known to follow it.

In the former case, the newly-discovered
fact is contrary to experience; in the latter
case, it is merely nut conformable to it. 1In
the first case, it is repugnant to what had
been imagined to be the order of nature; in
the second case, it merely deviates from it.

The first time that the sensitive plant was
discovered, its characteristic property was a
fact mot conformable to experience. A new
sequence was discovered ; but no sequence
was broken asunder: the plant bad not been
known to possess this property, but neither
had it been known not 10 possess it, not hav-
ing been known at all.

But if a stone projected into the air were,
without any perceptible eause, to remain sus-
pended, instead of falling to the ground,—here
would be not merely a new sequence, but the
disruption of an old one : a phenomenon (pro-
jection of a stone into the air) which, from
past experience, had been supposed to be

® See his Ersay on Miuacles.
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universally followed by anotber phenomenon
(the fall of the stone,) is found, in the case
in question, not to be so followed. Here,
then, is a faet contrary to experience.

The error, then (as it appears to me,) of
Hume, did not consist in making the distme.
tion between facts contrary, and facts not
conformable, to experience; it consisted in
imagiing, that, although events not conform-
able to experience may properly be believed,
events contrary to experience cannot. That
an event is not fit to be credited which sup-
poses the non-universality of a sequence pre-
viously eonsidered to be universal, iz so far
from heing true, that the most important of
. all diseoveries in physics have been those
| whereby what were before imagmed to be
¢ universal laws of nature, have been proved
to be subject to exception. Take Mr. Ben-
tham’z own list (pp. 84.85) of the exceptions
to the law of gravitation: suppose all these
unknown, the law might have been supposed
universal, and the exceptions, when disco~
vered, would have been so muny violations
of it: but do not these exceptions, with the
exceptions again to them, and so on, com-
pose by far the most valuable part of physical
science ?

§ 6. The improbability of a fact, relatively to
« particular indivedual, depends upon the
degree of his acquaintance with the course
of nature.

The improbability of any alleged fact con-
sists in its deviation from the established,
and (as supposed) unvaried and invariable,
{ conrse of nature.

Of what nature ? — Of irrational nature,
or rational, — of the nature of things, or of
men,—according to the nature of the alleged
t fact deposed to: according as it is & mere
| physical event, or a human act, the result of
¢ the operation of a human mind. According
as the fuct belongs to the une or the other
class, the descriplion of the improbability will
admit of correspondent differences.

Does the fact exhibit any such deviation?
If yes, in what degree ? considerable enough,
or not, to preponderate over the force of such
testimony as the case presents? What, in
respect of the supposed fact in question, is
the unvaried and invariable course of nature ?
Immediately or ultimately, it is from the opi-
nion of the judge, determined by the know-
ledge of the judge, that the answer to these
questions, and the decision grounded on it,
must come,

It must always be borne in mind that pro-
bability and improbability are not, in striet-
ness, qualities of nature ; they are gualities
attributed to supposed natural facts in the
way of fiction, for the convenience of dis-
course — attributed to the fucts themselves,
in consideration of the persaasion entertained
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concerniog them in the mind of him by whom
they are spoken of in this peint of view. The
alleged fact,—is it, in his view of the matter,
completely unconformable to the ordinary
course of nature? he sets it down as impro-
bable in the highest degree: or, in other
words, as impossible. Is it in a less degree
unconformable ? he sets it down as simply im-
probable, and not altogether impessible : and
80 downwards, till the improbability presents
itself as productive of no other degree of
negative persuasion than what is capable of
heing subdued and made to give way to posi-
tive affirmation, by the force of such affirma-
tive evidence as the ease affords.

The improbability being thus recognised
to be purely relative — relative on each ocra-
sion to the idivsyncrasy of the individual by
whom the fact in question is set down as im-
probable, — it is easy to see, that in this point
of view, the probability or improbability of
the fact will depend upon the degree of re-
lative knowledge possessed by the individual
Judge; and thence upon the degree attain-
- able, and generally attained, in the age, and
country, and rank, io respect of mental cul-
tivation, in which heis placed. A fact which,
in Paphlagonia or Palestine, might, in the
Augustan age, not have been too improbable
to be established by testimouny, in the esti-
mation of the most knowing minds of those
respective eountries, might have presented it-
gelf as impossible to the same class of minds
at Rome or Athens at that same time. A
fact which in that same age might not have
been incapable of establi=hing itself in the
character of a probable one at Rome or Athens,
even in that highest class of minds, might at
this time be rejected as improbable by minds
of the same class in Paris or London. A fact
which would be established by a given foree
of testimony without a dissentient voice in
the minds of the highest class at Tombuetoo,
and without many dissentient voices in minds
of the same class in Constantinople, might
find nothing but incredulity in minds of equal
relative superiority in London or Paris. Even
in our own times, and within the hearing of
Bow bells, Stockwell or Cock-lane might,
on the strength of hearsay evidence, atford
a temporary credence to a fact to which no
force of immediate testimony would be able
to afford so much as a momentary credence
in St. Stephen’s chapel,

By the relative credibility or incredibility of
a fact, 1 understand the chance it has of being
believed or disbelieved by a given person.

The relative incredibility, as regards a par-
ticular person, of an anti-physical fact—a
fact amounting to a violation of a law of na-
ture — will be in proportion to his acquaint-
ance with the laws of nature. Suppose a
person sltogether unacquainted with the laws
of nature, yet not altogether unaccustomed
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to hold converse with mankind: he wonld,
upon the credit of a bare assertion, uttered
by any person of his acquaintance, give credit
to one fact as readily as to another; to the
most flagrantly anti-physical fact, as well as
to the most common faet ; to a fact the most
devious and extraordinary in degree or spe.
cies, as well as to the most ordinary fact; to
the existence of a ghost or a devil, as well as
to that of a man; to the existence of a man
sixty feet, or no more than six inches, high,
as well as to that of a man of six feet ; 1o the
existenee ot a nation of eyclops, with but one
eye each, and that in the middle of the fore-
head, as well as to the existence of a nation
with two cyes in their ordinary place,

In this respect, all nations as well as all
men are children for a tiine. Among savages,
not to speak of barbarians, the mental state
cannot be regarded but as a state to which this
supposition is in a great degree applicable.

What is there that would not be believed
in a nation in which it was generally under-
stood — s0 generally a3 to be a position acted
upon by law, that guilt or innocence, menda-
city or veracity, was to be determined by a
man’s walking blindfold hurt or unhurt in a
maze of red-hot ploughshares?

Of a given apparently anti-physical fact,
the relative incredibility will be apt to in-
crease, not only with a4 man’s acquaintance
with the laws of nature, but with his ac-
quaintance with the history—the correspond-
ent part of the history, of the buman mind;
with the observations he has had oocasion to
make of the extreme frequency of incor-
rectness and mendacity among mankind, or
rather of the extreme rarity of the opposite
phenomena; of the extreme frequency of
the instances in which either the one or the
other has been reduced to certainty, some-
times by irreconcilable contradictions, as he-
tween divers reports of the same transaction
— sometimes by self-contradiction on the part
of vach.

In the case of an apparently anti-physical
fact reported by a writer or a number of wri-
ters in a distant period.—to render it more
credible that he shouid either have been a
deceiver or deceived, than that the fact was
true, it is not necessary that it should appear
that he was acted upon by this or that parti-
cular cause of delusion, or that he had this
or that point to gain, this or that specific ad-
vantage to reap, from the lie. All men are,
occasionally, exposed to seduction in this
way, to the temptation of swerving from the
truth, by all sorts of motives. True it is,
that in this case there are two suppositions
to make, for one that there is in the other.
But, take each of these suppositions, —what
can be more probable ?

Go back to distant ages, we shall find men
of the very first reputation for sagacity, for
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insight into the human beart, very unper-
fectly apprized (to appearance at least) of
the causes of untrustworthiness to whick ex-
tra-judicial testimony is exposed.  Speaking
of the two miraculous cures ascribed to the
Emperor Vespasian, Utrumque” (says Ta-
citus)  qui interfuere, nunc quogue memo.
rant, postquam nullum mendacio pretium.”
« By persons who were privy to the two
transactions, both are still related, now that”

anderstand, by the extinction of that empe-
ror’s family) ¢ mendacity has no longer any
reward to hope for.” No reward to hope
for! Asif punishment was not a still more
irresistible principle of seduction than reward !
as if forfeiture of reputation, of reputation
for veracity, were no punishment !

By Tacitus, both these miracles were be-
lieved. The remark could have had no other
object than to communicate that persuasion
to his readers. Unless his intention was 10
deceive, he was bimself deceived.

In England, miracles of the same kind, but
prodigiously greater in number, and beyond
comparison better attested, were belleved —
within these huudred years very generally
believed ; and now, perhaps (anmo 1826) not
by a single human being — not even by any
of the multitudes that still believe in witches
and apparitions. It was among the attributes
of the Stuart dynasty, to cure their subjects
of the species of scrofula called the king's
evil. A piece of coined gold bemg touched
by the monarch for the purpose, the patient
wore it thereafter by a string upon his neck;
for which purpose a bole was pierced in it.
By family inheritance, 1 huve three of these
pieces still by me. It was not by the vision
of a god—the god Serapis —tbat s¢ many
beneficent monarchs were determined to ex-
ercise, for the benefit of their subjects, thix
belling power; it was by the experience of
sges. Under James L. the practice began, or
at least existed, with the 17th century; up-
der Anne, it continued for the first fourteen
years of the 18th : — omitting the reprobate
Charles and the usurping William, all of
them monarchs of exemplary faith and piety.
‘Would sovereigns such as these have lent a
hand to an imposture P¥

Thus it is, that, in many instances, impro-
bability is relative: the same fact is at once

e
® In the edition of Boswell’s Johnson pub-
Yished in 1835 (1. 36.) in illustration of the cir-
cumstance of Johnson having been touched by
Queen Anne, the following proclamation is
copied from the London Gazette, No. 2186 :—
< Whitehall, Oct. 8, 1666.—His Majesty is gra-
ciously pieased to appoint to heal, weekly, for the
evil, upon Fridays; and hath commanded his
physicians and chirugeons to attend at the office
appointed for that purpose, in the Meuse. upon
ursdays, in the afternoon, to ive out tickets.”
Dauring the rebellion of 1745, Charles Edward
restored the practice in Scotland, —Ed.

probable and improbable — probable to some
persons improbable to others; and this with«
out auy necessary imputation, on either side,
on the judgment of those by whom such op-
posite decisions are pronounced.

Ignorance, though perhaps more exposed
to erroneons judgments on the side of belief,
is hy no means unexposed to erroneous judg-
ments on the side of disbelief;t inusmuch as
the analogies by which extraordinary inci-
dents are brought witbin the sphere of pro-
bahility, are, in proportion to the degree of
their ignorance, apt to be without the com-
pass of their knowledge.

The less extensive s man's acquaintance i8
with the ordinary course of nature, the greater
i« the nuwber of those facts, which by bim
are not seen and understood to be within the
ordmary course of nature — facts which, in
his view of the matter, belong to the predi-
cament of extraordinary things. The great-
er, therefore, 15 the number of those things
which, being to him extraordiary things, are
by others reported, and by him (as occasion
presents them to Lis observation) found and
proved, to be true.

Supposed facts, whick, besides being to
him extraordinary, are really out of the course
of nature, and not ouly so, but actually untrue,
are by him neither seen nor suspected to be
untrue. Why not? Because, by their being
extraordinary to him, lttle causcis presented
for suspecting them to be untrue: for many
facts which to him are extraordinary, are by
the general consent of those with whom he is
acquainted held to be, and npon trial found
to be, true. Nor, by their being really out
of the ordinary course of pature, are they
presented to him as being in a proportion-
able degree, if in any degree, improbable: for
with the extraordmary vourse of nature, as
distinet from the ordinary, he has little or no
acquaintance.

Suppose 8 Turk, of the ordinary class of
Turks in point of education, to have been
told of the elevation of a number of persons
in the air. and of the aénal voyage performed
by them; and this by a bare statement of the
fact so far as above described, and without
any indication given of the cause by which the
elevation was produced. Probably enough,
peither disbelief, nor so much as any con-
siderable surprise, would in bis mind have
been the result. To his dizposition to give
credence to this, or any other fact of the
extraordinary class, no great addition could
probably remain to be made by occular de-
monstration, Whatever fact of this descrip-
tion could be related to him, would be
rendered sufficiently credible by a word,
whatever it be, of which in English the words
magic or sorcery serve for representatives.

DA

+ ¢. g. The case of Bruce the Abyssinian tra«
veller. lq—Ed. ’
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By the Turks, Christians are considered either
as being in general magicians, workers of
wonders; or, at least, as abounding in magi-
cians: and by magic, one thing may be done
as well as another. The contents of the ma-
chine by which this wonder was achieved,
were in fuct composed of rarefied air:—had
this account of it been given to him, would
he have credited it? Not unlikely; and so
would he, as likely, had they been represented
to him as composed of lead. To a people
to whom the face of nature is not visible
through any other medinum than that of the
Koran, one fact is not more unconformable
to the course of nature than another.

‘When an air-balloon, on the hydrogen gas
principle, performed for the first time, at St.

Petersburg, an adrial voyage,—certain Ja.

panese, who having been shipwrecked some-
where in Kamschatka, had from thence been
conveyed to Petershurg, were of the number
of the spectators. All the rest were wrapped
ap in amazement: the Japanese alone re-
mained unaffected. A Russian notieing their
unconcern, and a<king for the cause of it,—
“ Oh!” gaid a Japanese, ¢ this is nothing but
magic; and in Japan we have practitioners in
magic in abundance.”

In the long-established empire of Japan,
it is probable, as in the long-established and
neighbouring empire of China, they bhave
jugglers, whose art consists in the produe-
tion of whatsoever phenomena seem most un-
confurinable to the known course of nature,
In England, as well as in other superiorly-
infermed nations, such appearunces are exhi-
bited by jugglers, as it requires a better
acquaintance with the course of nature than
falls to the lot of the bulk of the people, to
distinguish from impossibilities; and in China,
the art of juggling, having been longer in use
than in any European country, appears, by
the instances given by travellers, to have
been carried, in some particulars, to a still
higher degree of perfection than anywhere
in Europe,

The art of travelling in the air being re-
ferred to jugglery, and considered as no more
than a particular branch of that commonly-
practised art, all cause of wonder was at an
end.

In the character of a faithful picture of real
life, the Arabian Nights’ Entertainments, to
an Arabian understanding, are upon a par
with other histories: and if in some points
they differ from histories strietly and properly
s0 called, it is only in the same respect as Ro-
binson Crusoe differs from actual biography:
though not actually true, they contain no-
thing but what might have been true; and
if, in any instance, they are not to be be-
lieved to be true, it is only because, upon a
close inspection, it may be found that they
are not given for such.
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The suthor being, in the autumn of 1785,
on board a Turkish vessel, on a voyage from
Smyrna to Constantinople, a storm arose in
the sea of Marmora, which made us glad to
take refuge in a port on the Asiatic side,
called Kiemed, where the first object we
saw, as soon as we could see anything, was
the wreck of a vessel just driven on shore
within a stone’s throw of us.

There being several Franks of us on board,
the master of the vessel, through the medium
of an interpreter, examined us all for the pur-
pouse of knowing whether any such article as
a fragment of an Egyptiam mummy existed
in the possession of any of us; and if so,
whether we could favour him with a sight
of it, The answer having been universally
in the negative,— when the storm was over,
it was observed tous by the interpreter, that
our deficieney in this cwious article wus, per-
haps, a fortunate circamnstance for us; mummy
being among the implements known to be em-
ployed by Christians in the practice of divers
magical arts, and, amongst others, of the art
of raising storms: whereupon, had any such
article been found in our possession, it would
have heen matter of consideration, as a means
of avating the tury of the stor, whether to
be satisfied with throwing overboard the ma~
gical implement, or to throw over the magi-
cians along with it.

The theorctical principle being established
on the ground of notoriety, the practical in~
ferences seemed to follow from it consistently
enough. If, by a plece of a deud body, pre-
served in a paiticular manner, and introduced
on board a ship, a storm could be raised,—
what more natural than that, by throwing it
out of the ship the storm should be appeased ?
The cause taken away, the effect will follow.
Moreover, if, upon the removal of the sup-~
posed cause, the effect <hould not follow —.
if, after this magical implemment had been
thrown overboard, the sterm should continue
unappeased, —the continuance of it would
be a proof that the eanse of the storm, if re-
maoved in part, was not removed completely:
it would be a sign that, along with this known
implement, the magician was in possession
of some other implement or implements, not
equally known, but equally well adapted for
the purpose of raising svorms: and, under the
difficulty of ascertaining what were the other
implements by the help of which the magi-
cian might be enabled to fulfil his wicked pur.
pose, the surest course was to rid the ship of
the magician himself, which done, his tools,
were they ever so numerous, would do no
mischief,

Be this as it may, the sagacious Turk might
bave placed his srgument on ground sbso-
lutely impregnable, by calling in to his aid
the principle of the Scotch philosopher. I
have a propensity, he might bave said, to be«
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lieve whatever I hear, probable or improba-
ble: and this propensity is innate; for who
can tell me when it first began to show it-
self? But being innate, it is not derived from
experience ; and being older than experience,
it 18 stronger than experience ; nor, therefore
can any argument drawn from probability or
improbability stand against it: for anargument
drawn froro probability or improbubility rests
on no other basis than that of experience;
and when experience, or anything that rests
upon 1, is encountered by the opposing pres-
sure of the pre-established propensity, which
it is that must yield, is manifest enough.*

The better acquainted we are with the
course, the ordinary course, of nature, the
better qualified we are, of course, for judging
whether a given fact be conformable or un-
conformable to it.

As between credulity and incredality, belief |
of false facts and disbelief of true ones, the |
former will naturally present itself as being, |
in the greatest plenty, the fruit of ignorance. |
It certaiuly is so, int so far as ignorance is ae- |
compamed with the conswusness of its own |
existence. Such consciousness is a natural, |
and perbaps predominantly frequent, accom-
paniment of ignorance ; but it is by no means
an inseparable one. Much will depend upon
the opportuniticz & man has of being witness
of the proofs of a degree of knowledge supe-
rior to his own. Much will also depend upon |
the particular temper and cast of mind of m-
dividuals!

Carrying with them the productions of Bu-
ropean arts, the vovagers that from time to
time have, within the two or three last cen-
turies, visited the newly-discovered parts of
this our globe, have in general found the in-
habitants well enough disposed to give credit
to their visiters for reported wonders, on the
strength of the wonders presented to their
eyes: but this facility of credence has not
been altogetber without its exceptions, The
case of the King of Siam is old enough to
bave been noted and eommented upon by
Locke.t When, inreporting the state of |
+hings in their own country, the Dutchmen J
#ho visited his dominions came to speak of |
the frozen scenes presented by their winters
w—water hardened to such a degree as to bear
men and waggons ke dry land, —a laugh of
scorn was the reply, and they were set down |
for impostors.

At that time of day, the advances made in
aaiural science were as yet but incomsider-
able; and the strangers by whom the won-
der was reported, were, perhaps, not much |
more than upon a par with his Siamese |
majesty, in respect of their advances in the
eareer of science; or, at any rate, were not
provided with any ready means of displaying

* Pide Reid, Essay vi. ch, v.—FEd.
+ Essay, Buok iv. ch. xv. § 4.

i state,

any proofs of their superiority in his view.
The fact was not conformable to the course
of nature, in any such state of things as bis
opportunities of observation had presented to
ius view, He bad, therefore, the same reason
for disbelieving that fact, as we have for dis-
believing facts which, by thousands and thou«
sands that could be mentioned, a European,
instructed or not instructed in the rudiments
of physical science, would, ut this time of
day, be disposed to reject as incredible at the
first word.

In London itself. that great metropolis
which disputes with Paris the title of metro-
polis of the scientific world, his Siamese ma-
jesty found, within the compass of my own
experience, a not unworthy representative in
the person of an English physician. At that
time, about twenty years or thereabouts bad
elapsed since the publication of the first ex-
periment by which mercury, by the help of
the Russian ice, bad been exbibited in a solid
in company with the learned doctor,
1 happened, on 1 forget what occasion, to
make ailusion to this experiment. With an
air of authority, that age is not unapt to as
sutne in its intercourse with youth, be pro.
nounced the history to be a lie, and such a
one as a man ought to take shame to himself
for presuming to bring to view in any otber
character.

Solidity, liquidity, and gaseosity, appear
now for some time to bave been considered,
in natural philosophy, as the three states, of
which, by combination with an appropriate
portion of caloric, bodies in general, such as
we are acquainted with, may be regarded as
susceptible : insomuch that, — although in-
stances, and those prétty numerqus, are not
wanting, in which this or that modification
of matter has not as yet been seen assuming,
or made to assume, this or that one of the
three states,—.yet itsbeing presented, though
for the first time, in such hitherto unknown
state, would no more be regarded as repug-
nant to any law of nature, or as an instance
of an incredible deviation from the ordinary
course of nature, than the existence of water
in the state of ice or steam.

One of the most interesting remains of
Grecian antiquity, is the narrative which Lu-
cian {who, though not the most ingenious,
may be set down as by fur the wisest among
the Grecian philosophers).— Lucian, an eye-
witness, has left us, of the pranks played by
the impostor Alexander: asort of Sidrophel
in a bigher sphere, who, upon the strength of
a worm enclosed in an egg-shell, o tame real
snake, and the head of an artificial one, set
up for a prophet and prime minister of the
god Msculapins. Had any man paid a visit
to Lucian, and said to him, * Yesterdsy I
saw Alexander, with bis serpent-god, sailing
in the air in a boat, and mounting up to bea-
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ven, taking with him a globe of not less than
thirty feet diameter —saw him and watched
him till his approara to ‘he seat of Jupiter
had rendered him in risible  wnat would have
been the reception giver oy the philosopher
to his informant ? Provably, much the same
that the King of Siam gave to the story of
the solid water, and the English pbysician to
the lie about the solid quicksilver. But sup-
pose, the next day, Lucian himself had been
witness to the ascent of Alsculapius, with his
favourite, to his native heaven ? —he would
either have been a convert to the godhead of
the serpent, and the divine mission of the
prophet Alexander, or have borrowed some
such term as magic as a cover to his obsti-
nacy ; to a disbelief for which he would not
have been able to have given any tolerable
reasons.

A fact which, when viewed through the
medium of a wan’s actual stock of physical
seience (for even the New Hollanders are not
without some, ) presents itself as rendered in-
eredible by its non-conformity to the known
course of nature, may (if his mind be open to
reasoning, and passion do not shut the door)
be rendered credible to him, by showing its
conformity to this or that fact, rendered for
the purpose present to his observation, or
which, though not altogether foreign to his
memory, had not happened to present itself
in that point of view. Neither the frigorific
saline mixtures we are acquainted with —nor
ether, which, by the promptness of its eva-
poration, stands in lieu of all—could at that
time have been exhibited to the King of Siam
by his Batavian visitants. Bat a handful of
nitre, which, being disolved in boiling water,
had been eonverted in appearance into its
aqueous solvent, might, on its cooling, have
been made to exhibit to the eyes of the in-
credulous monarch the transformation of the
liquid into that semi-transparent stone which,
in the regions of the north, affords natural
bridges capable of conveving the heaviest
elephants over extensive rivers. Or-— unless
in the climate of S8iam there be something,
which there does not seem likely to be, to
prevent the success of an experiment which
in Bengal is so commodiously subservient to
wholesome luxury —a set of porous and shal-
low earthen pans, with, or perhaps without,
an artificial current of air, might, without any
extraneous additament, have sufficed for con-
verting, in any moderate quantity that could
be required, the fable into fact.

Not quite so easy might have been the task
of him who should bave had to reconcile the
facetious philosopher of Greece to the evi-
dence of his senses. The favourite fiuid (he
might have said) of Minerva, rides triumphant
and unsullied upon the element of Neptune.
When, from the summit of 1da, a pine is
rolled down and precipitated into the waves, i
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it not only rides upan the water, but commu.
nicates its buoyaney to the hands that severed
it from the parent earth. What the oil or the
wood is to the water, an sir which you are
not yet acquainted with, but which nature
prepares slready in great quantities, is to the
air in which we move and breathe. Inclose
this light air in a bag of sufficient size, it will
curry up, as you see, not the bag only, bm
boats, and men, and gods, along with it;
exactly as the pine, when by the force of the
fall it has been driven to the bottom of the
lake, rises by its own levity, and would still
rise, though men and other heavy bodies were
attached to it. It is not that the new air is
devoid of weight, any more than the old air,
by the impulse of which vessels are drawn by
design along the surface, and by accident to
the bottom of the waters; but— the lighter
air not being so obedient to the unknown
power by which the effect we call weight is
produced —the lighter air, which, were it
alone, would cling to the earth, is drawn off
from it by its more powerful antagonist, car-
rying with it its receptacle, and the burdens
you see attached to it.

Would this analogy have satisfied the scoff-
ing phitesopher, or would nothing less have
satisfied him than the setting up a manufac-
ture of hydrogen gas before his eyes? This
would have depended upon his particular
frame of mind, upon the humour he happened
to be in, and more or less, perhaps, upon the
state of his quarrel with the impostor whose
pranks he has detailed to us in so agreeable
a narrative.

Opinions, recoguised at present among the
enlightened classes in enlightened nations as
being unsupported by fact, and in opposition
to those laws of nature which have been buiit
on fact, have been erected into what may
be styled so many false and spurious laws of
nature. From these spurious laws, evidence,
which on account of the extraordinariness of
it would be deemed false, by reason of the
circumstantial scientific evidence opposed to
it by the science of the age and country, may
derive, and in many instances has derived,
but too effectual a support. At no time have
even the most enlightened classes been al-
together exempt from the delusion spread by
such spurious laws of nature. The station of
a judge, how high scever it may rank in the
scale of mental illumination, has at no time
been everywhere sufficient to exempt a man
from false persuasions, grounded on the false
laws of nature above spoken of.

Among these so unhappily prolific opinions,
the meost conspicuous and persuasive (net to
say the only ones) are those which kave had
the religious sanction for their support. The
persuasion generated has been produced, not
by any facts by which the opinion has been
seen to be supported, but by a persuasion of



s very different sort; viz. that he in whose
breast the principal persuasion in guestion
should fail of being produced, would, by rea-
son of such failure, be consigned to incon-
ceivable and endless tortures.

If a clear line could be drawn, and were
actually drawn, between time and time, in-
somuch that the dominion of these spurious
laws of nature were wnderstood to be con-
fined to tiroe long since past, the real law of
nature reigning with undisputed dominion in
time present and to come, — the error might
not, in this point of view, be attended with
any pernicious consequences in practice. But
by no man has any satisfactory or so much as
plausible reason been ever given, why any
such line should be thought capable of be-
ing drawn anywhere; much less has it been
shown that, for any precise and satisfactory
reason, it should be understood to have been
drawn at this or that precise point of time,

Things being thus circumstanced, — opi-
nions egunciative of false laws of nature, opi-
nions that have received their birth at some
widely-distant point of time, have, in times
little anterior to the present, been produc-
tive of judicial decisions, by which much mms-
chief has been done, and a degree of alarm
propagated through the community, such as
eould not have been spread by the most atro-
cious crimes. It has been the effect of such
opinions, not only to give support to the fulse
evidence which would otherwise find itself
resisted, and with effect, by the circumstan.
tial scientific evidence of the age and country,
but even to give birth in the first instance to
such false evidence.

In the seventeenth century, Urbain Gran-
dier, for having employed devils to take pos.
session of certain nuns at Loudun, and enable
him to take possession of them for carnal pur-
poses, was roasted alive by a slow fire, after
having undergone other torfures. Of this
eatastrophe, the immediate authors were cer-
tain corrupted magistrates and corrupted wit-
nesses of that time: but the original authors
were the devils who, in a distant age and
country, were cast into the herd of swine;
together with so many others who, in that
age and nation, found, in <nch abundance,
such easy entrance into the human breast.

In England, not many years afterwards,
8ir Mathew Hale, a judge of even proverbial
probity —a judge superior to all corruption,
but not superior to delusion, if the belief in
witcheraft be delusion, — hanged an indivi-
dual for witcheraft: by the assistance of a
jury, whose delusion had probably not waited
for his, but, at any rate, was confirmed by it.
Of this catastrophe, the immediate authors
were the judge and jury, and the either cor-
rupted or deluded witnesses of that place and
time ; but the original author was the witch
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of Endor, and those predecessors of hers in
the same profession, for whose punishment a
Iaw had been inserted into the Mosaie code.

The general evidence applied by scientifie
information to the direct evidence of patti-
cular extraordinary facts, is not slways ne.
cessarily and without exception (though it
is most apt to be) on the negative side, in
opposition to such direct evidence. Direct
evidence, the truth of which is rendered sus-
pieious by this circumstance — viz. that the
fact reported by it would, if true, be a viola-
tion of some acknowledged law of nature —
may be exempted from suspicion, by showing
that it is in conformity to some other less
extensive law of nature, which operates, as
it were, as an exception to that which is more
extensive. By magnetism, by electricity, by
chemical attraction, by galvanism, by expan-
sion and contraction, produced by the action
of caloric on bodies, in their several states of
solidity, liquidity, and gaseosity, motions are
produced in a direction opposite to that in
which the body in guestion is drawn by the
more extensive law of gravitation. Of the
attraction of gravity, some sort of conception
must have been entertained in every, the
rudest age; but in the ancient world, even
in its most enlightened period, the concep-
tion entertained of this universal property of
all matter was but imperfect, and was not
expressed by any sufficiently comprehensive
name. Of the other laws, which, as just
mentioned, stand as it were as so many ex-
ceptions to that more general law, searce any
couception was in those days entertained: of
the laws of magnetic, in particular, and elec-
trical and galvanic motion, none whatever,
In the museum at Oxford may be seen (or
at least might once be seen) a natural mag-
net, by which a mass of iron, weighing 1,200
Ibs., is or was kept suspended, At the lee-
tures there delivered on natural philosopby,
might at the same time be seen an exhibition
which, I suppose, is commonly enough re-
peated in other such lectures —a plate of
gold kept suspended for some moments in a
state of absolute rest, by the antagonising
forces of gravitation and electricity. Of late,
in presence of numerous companies, different
parts of a dead body have received, from the
£0 recently discovered power of galvanism,
motions opposing and overpowering the ac-
tion of gravity.

In our own times and country, scarce a
journeyman or a milliner’s apprentice in a
country town, to whom these particular and
recently-discovered laws of nature are alto-
gether unknown. Even to these inferior
ranks, a fact of any of the classes above ex-
emplified would therefore, at present, be as
far from appearing improbeble, as the fact of
a stone's falling to the gromai after heing
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dropt or projected from the hand. By a per-
$on now sitting in the station of a judge, even
though he were selected from no higher rank
in the scale of illumination, these facts would,
any of them, be received upon any, the slight-
est, evidence. lo the age of Lucian, had Lu-
cian sat as judge, and any of these facts been
exhibited to him in evidence, without any
previous explanation,— Lucian, notwithstand-
ing all his knowledge and sagacity, or rather
by reason of that very knowledge and saga-
city, could never have failed to reject it as
incredible.

Facts, then, which were true, have been
rejected, and with reason rejected, as impro-
bable, When a fact presents itself as impro-
bable, does this experience afford any reason
for crediting it as if it were true? Nothing
like it. Disbelieving improbable things, we
shall deceive ourselves once; believing them,
we shall deceive ourselves nine hundred and
ninety-nine times. Deceived we shall be, not
unfrequently, do what we can: all that is
left for us to aim at, is, so to order our judg-
ment that the number of instances in which
we are deceived shall be as xmall as possible.

Of eleven witnesses exhibited beforeacourt
of justice, and possessing, as far as appears,
equal title to credit, ten may perjure them-
selves, and the remaining one may speak
truth. In this case, if the judge gives credit
to the ten witnesses, misdecision will be the
consequence. But does it therefore follow
that, cateris paribus, ten witnesses are not
to be believed in preference to one?

In practice, no difficulty is found .in be-
lieving one fact, and disbelieving, at the same
time, another, though both of them standing
on the ground of the same evidence. Pro-
pensity leads to such distinctions; judgment
reports the reasonableness of them.

In the Nuremberg Chronicle, two facts are
reported in the same breath: one (that of the
armies fighting in the atmosphere, ) to which,
at present, no well-informed mind will afford
—the other (that of the stones falling from
the same region,) to which none will refuse
—its belief. Why this difference? The rea-
son is obvious and convincing. The fact dis-
believed is a fact unconformable to the known
course of nature: and to such a degree uncon-
formable, that, the better a man is acquainted
with the ordinary course of nature, and the
more close the attention which in this view
be pays to it, the more strongly he will be
persuaded that the reporter or reporters (be
they who they may) were either deccived or
deceivers, rather than that such a fact should
have been true. The fact believed, is a fact
conformable to the course of nature: in for-
mer times not known to be so, but of late
years ascertained to be so by a multitude of
examples, many of which have undergone the
most attentive and most scientific scrutiny,
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§ 7. Improbability is a particular case of

counter-evidence,

The case of improbability or impossibility,
on the part of the fact, the existence of which
is asserted by the testimony delivered in the
first instance, will, when closely looked into,
be seen to coincide with the case of counter-
evidence.

Tmprobability is constituted by a mass of
evidence of a mixed, and in a considerable
degree subtle and recondite, nature — an ar-
ticle of circumstantial evidence deduced in the
way of inference, out of an immense mass of
direct evidenee.

Improbability or impossibility consists (it
has been seen) in the inference deduced from
a supposed disconformity, more or less wide,

| on the part of the affirmed fuct in question,

i as compared with the ordinary and known
| course of nature.

The direct evidence, from which this in-
ference of the non-existence of the affiried
fact is dedueed, 15 composed of the several
supposed reports or relations (added to the
several supposed perceptions of the deposing
witness himself) whereby the existence of the
several supposed analogous facts of which the
course of nature in this behalf is composed,
' has heen supposed to be affirmed.

Operating thus in the way of counter-evi-
dence with relation to the taet affirmed, this
immense and in a manner infinite mass of di-
rect evidence may, for distinction’s sake, be
termed general counter-evidence: the other
evidence antecedently designated by the ap-
pellation of counter-evidence, being at the
same time named special counter-evidence.*

Certain facts are considered as dizaffirmed,
certain negative facts in infinite multitude are
considered as affirmed, by the perceptions and
reports (extra-judicial reports indeed) of man-
kind in general, without any known excep-
tion: and from all these facts put together, in
the character of evidentiary facts, the none
existence of the individual fact in question in
the character of priucipal fact is inferred.

Thus, supposing, down to the time in ques-
tion (say the year 1763,) the greatest length

* Improbability on the part of the fact of
which d};e existence is deposed to and asserted
by an article of evidence, of testimony delivered
in the first instance, may even be constituted by
an article of spevial counter-evidence, in any
case in which the probative force of the counter-
evidence is, with reference to that of the evi-
dence delivered in the first instance, infirmative
only, and not destructive. Indeed, whether the
effect of the conflict on the first-delivered evi-
dence be infirmative only, or altogether destrac-
tive, ~supposing always that any degree of pro-
bative forcz belongs to either of tgf: opposite
articles separately taken,—a degree of improba-
bility, more or less considerable, will by each be
impressed on the existence of the fact affirmed

|
|

by the other.
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of way known, within the bounds of the
conntry called England, to have been travel-
led hy any one man in the compass of twenty-
four hours, to have been 150 miles: — the
existence of a man in a spot 200 miles distant
from the spot in which the aet in question is
known to have been committed, and that
within twenty-four hours of the time at which
it is known to have been commitied, will be
sufficient to render the fact of his having
been the person who committed it, to a cer-
tain degree improbable.”

Of all the mstances of dispateh on journeys
that ever came within my observation (here
we have perception,) and of all that I ever
heard of (here we bave an indefinite mass of
evidence, extra-judicially indeed, not jud:i-
ciglly delivered evidence,) none ever exceed-
ed 150 miles within the twenty-four hours.
Here, if the witnesses are to be believed, we
have a rate of dispateh equal to 200 miles
twentyv-four hours. The supposed fact thus
affirmed, is, theretore, out of the erdinary and
known course of nature: and so widely dis-
tant from it, as to be improbable: and so
great is the isprobability, that, notwithstand-
ing the affirmative testimony of the witnesses
for the prosecution, the fact of their being
either mendacious or under a mistake seecms
the less improbable fact of the two. My
decision, therefore, is, that the criminal act
charged upon this man was not committed by
him, — Such, in the case in question, if deve-
loped at length, would be the language of the
judge (under English law the jury) by whom,
in the case in question, tbe fact affirmed by

state. The position of the eountry is in the
torrid zone, and there is no elevation in it
any where, of sufficient beight to produce
the degree of cold necessary to surmount in
that respect the effect of exposure to the
sun's heat. Admitted to the presence of the
monarch of that country, an ambassador from
Holland, in describing the state of things in
hix own, incidentally found occasion to speak
of ice—of water reduced to that state, in
masses of such thickness as to bear men and
carriages. At this point of the narrative he
was stopped. ¢ What you have been saying
till now,” said his Majesty,  may be true:
but by this I am satisfied you are false. Water
turned into stone! was ever auny such thing,
or anything like it, seen or‘heard of 7

The monarch was perfectly in the right.
Water turned into stone, be had never either
seen or heard of. Liars be had seen, as many
as he had scen men. To him the supposed
fact was altogether unconformable to the
course of nature, much more so than any
instance of mendacity: to us it is altogether
conformable. In his eyes, it opposed an in-
superable bar to the probative force of the
testimony: in ours it would have opposed
none.

Was he, then, in his situation, condemned
to give everlasting discredit to facts thus in-
dubitably true? By no means. Supposing his
understanding powerful enocugh to compre-
hend the force of analogy, the conversion of
water from a liquid to a solid state by the
ahstraction of heat might have been shown to
be conformable to facts in abundance, that

the first-delivered evidence was, on the ground | either already bad beeu, or easily might have

of 1ts improbability, disbeheved.
To illustrate the ngture and effect of im-
probalality in the character of an article of

been, brought within the reach of his own

| experience —of his own perceptions.
t

When an asserted fact is dishelieved as im-

circumstantial evidence, opposed to, and ad- | probahle, —the ground of its rejection, the
duced in disaffirm. nee of, the existence of the | efficient cause of the persuasion by which the
fact, which, howsoever affirmed by testimony, | existence of it is disaffirmed, is the notion of
is thus charged with being improbable,—1 | its being unconformable to the ordinary course

will bring to view three examples: the case
of water brought by cold into the state of
ice; the case of air-balloons; and the case of
stones falling upon the earth from immea-
surable heights in the atmosphere.

A circumstance by which these examples
are rendered all of them the more instructive,
is, that, in every one of these instances, the
fact that was or might have been rationally
and properly objected to as improbable, was
nevertheless, and is now, universally acknoyg-
ledged to be true.

The case of the water and the ice, as re-
ported by Locke, has already been brought
to viewt. In Siam, water is never in that

* Tostead of 200, say 12,600 miles, the distance

of the o ite part of the carth’s surface,— and
one would be apt to say that instead of impro-
bability there was impossibility,

+ This being one of the chapters which was

of nature. Show that there is no such dis-
conformity, the improbability is removed al-
together. Show that the disconformity is
not so wide as it had appeared to be, the im-
probability is diminished: the diminution is
more or less considerable, according as the

written twice over by Mr. Bentham, the last
time without reference to the first,——the story of
the King of Siam is told twice over at full length.
As, however, it is brought to view for two very
different purposes— viz, the first time, to illus-
trate the principle that the credibility of a fact
relatively to a particular individual, depends
upon his acquaintance with the course of nature ;
and the second time, 10 exemphfy the effect of
improbability as an article of circumstantial evi-
dence; and as, moreover, the illustrations which
accompany the story, in the two places in which
it is introduced, are different,—it has not been
thoudgil;t advisable to strike it out in either place.
or.
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analogous facts brought to view to show the
conformity are more or less numerous, and,
in the instance of each, the analogy more or
less close.

In the eyes of the King of Siam, the im-
probability of the conversion of water from
a liqud into a solid might have beeun di-
minished, by indicating to him the case of
metallic substances. 1In the furnace of the
founder, the gold with which your palace is
decorated is in a state of liquidity, like that
of the water in which your barges float: when,
being removed from the fire, it becomes com-
paratively cold, it resumes then a state of
solidity, like that which, during one part of
the year, water resumes so regularly in our
canals,

By this one example, the improbability
might, in the monarch’s eyes, at any rate,
have been lessened. As to the degree in which
it would have been lessened, that would have
depended on the ecast of his mind, and his
opportunities of information.*

The improbability might have been still
further diminished, had the medical chest of
the ambassador’s physician happened to be
furnished with a corresponding pair of those
saline substances which, being separately dis-
solved in water, present ewch of them the ap-
pearance of water, but immediately on being
mixed together constitute a solid and to all
appearance a stony mass; the redundant wa-
ter of the one being absorbed in crystalliza-
tion by the other: — supposing always, that,
while the chest of the medical man supplied
the substances themsel ves, his mind furnished
him, at that early period, with the knowledge
of the properties, which, on this occasion,
required to be displayed.

In the case of the air-balloons, no particu-
lar instance, in which, for any length of time,
the fact of their ascension found any person
to disbelieve it, ever happened to fall within
my knowledge. The unbelievers, if any, were
from the first more likely to be found among
the uninitiated, than among the initiated in
the physieal branch of science, The rarefac-
tion and levity which is the long-known re-
sult of increase of temperature,—this, added
to the known posgibility of abstracting from
an inclosed space the whole weight of the air
that would have been contained in it, were
sufficient to reduce very much, if not to re-
move altogether, the improbability of the fact
‘e the first instance. The discovery of a
gas which, under an elasticity and power of

* That it might very well have happened to
it not to be removed, is made evident, by the
instance already mentioned of the medical man
who pronounced the story of the freezing of mer-
cury to be a lie. Water is not a metal —mer-
cury is: and the experience of the doctor could
scarce have failed to present to his potice metals
more n number than were likely to have pre-
sented themselves to the monarch’s notice,
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resistance equal to that of commeon air, pos.
sessed no more than from a tenth to a fifteenth
part of its weight, bronght it not long after
within that class of fucts, which oppose not
in any degree the objection of improbability
to the testimony of him by whom they are
refated as having fallen within the compass
of bis perceptions.

The case of the stones that, of late years,
have, in 50 many well-attested instances, been
stated to have fallen in different parts of the
world from the sky upon the earth, at too
great a distance from the nearest voleano to
have had any such earthly seat of explosions
for their source, brings to my own recollec.
tion the feelings which, at different times,
reports to that effect presented to my mind.
The Nuremberg Clironicle was the first source
of information by which a fact, or supposed
fact, of this kind, was presented to my notice.
Among the wonders exhibited by graphical
representation in this work, is a shower ot
stones, which, on a day therein recorded, is
meuntioned as having fallen upon the earth’s
surface.t On a glance bestowed, which was
all that seemed worth bestowing, on the point
in question, with the few words that scrved
for the explanation of it, the stones were set
downinmy own wind as having being the mis-
siles employed by the combatants 1n one of
those pairs of armies whose combats in the air
used at that time of day to be so frequent.]

+ Folio 170, 198,

3 Inthe Nuremberg Chronicle, the following
are the two passages: —

One, without mentioning the year, is referred
to the time of the Emperor Lotharius. It stands
in p. 1, of fol. 170.

* Grandinem mire (ire ) magnitudinis his
temporibus in Gallia decidisse tradunt, que
(quew ) pecora multa et nonnullos homines in-
teremit.  Visa est tunc in ipsis grandmnibus
granum durissimum mire (mire) longitudinis.”

Supposing this true, splimers from an atmos-
pherical stone must, after its explosion, have
cooled to such a degree as to have become en-
crusted with frozen water, and thus become the
nucelei of so many hail-stones.

"The other p. 1, of fol. 198, is, by the two last
preceding articles, referred to the year 1128,

“ Acies ignee {ignex ) apparuerunt in celo
{ caelo, ) qua per totum celum sperse ( sparse )
pluruni parte noctis vise (wisw:) et stelle
{ stelle ) perplures de celo in terram cecidisse vise
sunt: superfusa aqua {(superfusi egud) fumus
cum sono exibat.”

Bupposing this true, the stars were stones;
for they were luminous bodies: and these same
luminous bodies were seen to fall upon the earth;
and, after their fall, water being thrown upon
them, noise and vapour were the result. ey
therefore fellpand it was upon the earth they fell;
snd were therefore not of the nature of those
meteors which, under the name of shooting stars
are so frequently observed in the atmosphere
shooting in all directions, but not observed to
leave behind them, in any known part of the
earth’s surface, any traces of their existence,
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A general recollection remains with me of
baving read, many years ago, in one of the
London newspapers, & paragraph, stating a
stone, or a number of stones, to have fallen
from the clouds in England, at some place
remote from the metropolis: I think it was
in Yorkshire. This was the first instance that
had met my observation, of an oceurrence of
this kind, related as having taken place at a
point of time near to that of its publication.
A statement published in a London newspa-
per, with meution of time and place, exposed
thereby to immediate scrutiny and contradic-
tion, presented a very different claim to at-
tention from any that could be presented by
the production of a barbarous age, in which
facts possibly true, and facts unquestionably
false, were intermixed in every page.

Is it true, this story —or is it not? is the
question I remember putting to myself. That
it is altogether false (was the answer,) is more
than T could take upon myself to pronounce
with full assurance. My acquaintance with
the several branches of science concerned, is
not such as to afford sufficient warrant for
any such peremptory conclusion. Bur, within
the time of scientific scrutiny, this is the
first report of the kind that ever met my
observation: whereas, in the pe-iodical pub-
lications of the day, statements more or less
erroneous occur every day, and erroneous re-
ports, relative to facts lying within the divi-
sion of physical scienee, are not unfrequent.
If, therefore, 1 were obliged to lay a wager,
with liberty to choose my side, it would be
onthe negative side; andon that side I should
be content to lay considerable odds.

By the comparative degree of intelligence
prevailing in modern times, the range of the
species of evidence here in question has been
considerably reduced : the question now is,—
not whether, upon the credit of this or that
article of human testimony, the existence of
a fact confessedly out of {he orGinary course
of nature shall be believed,—but rather, whe-
ther, of the fact said to exist, the existence
would be out of, or (what comes to the same
thing) repugnant to, the ordinary course of
nature. -

When credit was given to the existence of
witcheraft,* sorcerers, and ghosts, and ju-
dicial decisions were grounded on evidence
attesting or supposing the existence of such

* The early English and Scottish statutes for
the punishment of witchcraft, continued in force
4ill the passing of 9 Geo. 1L c. 5. In Ireland,
the statute of Elizabeth, to the same effect, was
only repealed by 1 & 2 Geo. IV. c. 18. In the
Institute of the Law of Scotland, published by
Professor Forbes, mn 1730, the existence and cri-
minalty of witchcraft is sugported with great
energy, Thepunishment of death on this charge
was indeed inflicted in Scotland so late as 1722,
by one of the remote local judges.—Ed.

| ordinary repr
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facts, the question concerning the intrinsic
probability of such facts was a question of
great frequency, and of the highest practical
importance. In those times of terror, women
were punished, and always with death, for
acts of witcheraft ; men for acts of sorcery;
human creatures of both sexes for being pos.
sessed, or causing others to be possessed by
devils: all were punished, or might have been
punished, for all sorts of crimes, on the sup-
posed evidence of ghosts.t

+ In some publication, 1 believe in more than
one, of the earlier part of the 18th century, or
the latter part of the 17th, ¥ remember, in for-
mer days, to have seen a print of a scene, in
which, on the occasion of a public trial, the ghost
of a murdered person appeared in court (o give
evidence against the murderer, From such an
appearance, no danger could ever be to be ap-
prehended for truth and justice. But the mis-
chief would be, if the reported testimony of the
ghost of a murdered man should be received in
evidence, and gain credit ; as his reported testi-
mony, said to be ;};iven dum in vitd, does in ac-
tual practice.—{ Therehavebeenseveral instanees
in which witnesses have detailed evidence in
courts of justice, which they have alleged to be
mere repetitions of the narratives of apparitions.
Sir Walter Scott printed for the Banuatyne Cluh,
a remarkable record of such a trial, under the
title, *¢ Trial of Duncan Terig alias Clerk, and
Alexander Bine Macdonald, for the murder of
Arthur Davis, sergeant in General Guise's regi-
ment of foot, June A.D. M DcC L1v." Sergeant
Davis, who had charge of a party for enforcing
the disarming act in one of the wildest districts
of the Highlands, had been murdered in a so-
litary spot, where his body was concealed. At
the trial, a Highlander gave a distinct parra-
tive of the appearanee oghe sergeant's ghost,
which gavea very lucid aecount of the murder,
and described the spot where the body wus con-
cealed. A woman, to whom this witness was
servant, confirmed his testimony. Al efforts o
discover the real source or motive of this extra-
ation, by cross-examination or
otherwise, seem to have been baffied with much
acuteness; but it was impossible to avoid one cir-
cumstance, which was dwelt upon as an incon.
gruity viz, that the ghost of the English sergeant,
who had known no Gaelic in his lifetiroe, was
obliged to use that lanfuage to be intelligible
to the witness. Though the other paris of the
evidence were distinctly against the accused, the
suspicion of the jury seems to have been roused
by this transaction, and an acquittal was found..—
In a case which happened in the Highlands, so
lately as September 1832, evidence of & similar
description was given, with this difference, that
it passed through the medium of a dream. A
pedlarhad been murdered, and hispack concealed.
An individual took the officers of justice to 2
spot where he said a veice bad told him ina dream
in Gaetic, that the pack would be found; and it
was there discovered accordingly. Suspicion was
naturally roused against the witness, but all at-
tempts to discover the real ground of his know-
ledge were bafficd. The accused was found
guilty, and_executed. — In a weekly periodical,
ealled’ ** The Opera Glass,” for 3d February
1827, there is an unauthenticated account of &
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If ever it should bappen that a man should
be in danger of suffering punishment, or in-
justice in any other shape, on the credit of
uny such supposition, it would then be neces-
sary to enter into a serious comparison of the
two counter-forces: the improbability of the
alleged supernatural fact, on the one bhand;
on the other hand, the probative force of the
testimony on which the probability of the
existence of these supernatural facts rested.

Happily, in the present state of the public '
| facts, and preserves his judicial faculties from

mind, this danger does not present itself as
heing seriously formidable. On the last ocea-
sion on which the notion of a ghost presented
itself upon the judicial stage, his existence
was not brought to view in the character of
a subject-matter of proof or argument; but
his non-existence (I should bave said, ber non-
existence — for it was a female ghiost) was as-
sumed, and the assertors of 1t considered as
having, by the assumption of that character,
subjected themselves to legal punishment.

At present, the prevailing impression seems
to be, that no fact, of a nature confessedly
supernatural, is to be believed on the eredit
of buman testimony; or, at any rate, of any
such mass of human testimony as hath ever
found itseif outweighed by a preponderant
mass of connter-testimony (composed, 1v wit,
of an assemblage of witnesses superior in
number and value taken together) in any
court of justice.

While this mode of thinking (if 1 am cor-
rect in considering it as prevalent) continues
in force, — as often as the topic of impossi-
bility, or improbability approaching to im-
possibility, is introduced, the question will
be, — Supposing (for argument’s sake) the
existence of the alleged fact, would it be a
supernatural one? or, in other words, a vio-
lation of any known law of nature? If it
would, it is admitted on all hands that the
fact (that is, the allegation whereby the ex-
istence of it is asserted) is not true: but my
proposition is, that, bowever extiaordinary
it may appear, it does not import the viola-
tion of any law of nature. ‘There is nothing,
therefore, to prevent it from being helieved
on the credit of special human testimony:
and, in particular, of such testimony as on
my side has been adduced. Such, at this
time of day, is the language of the party on
whose side an artiele of testimony has been

trial in the State of Maryland. of the year 1798
or 1748, in which it would appear that 3 witness
in a civil case was exammeg as to communica-
tions which he said he had received from a ghost.
The question regarded a testament, and the
ﬂhmt In question, was that of the testator. It

ud this peculiarity, that it wore a sky.blue coat.

witness on other matters, but the court over-~
ruled the proposal of the counsel to put ques-
ti(:i.ns beyond the subject-matter of the cause..
E
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adduced, the probative force of which is on
the other side encountered by the objection
grounded on the intrinsic improbability of the
alleged fact,

The same progress of intelligence, by which
the mind of the judge is rendered better able
to defend itself against any deceptions that
might be attempted to be put upon it by false
evidence brought forward in support of im-
possible or improbable facts, operates as a
bar to prevent the bringing forward of sach

being exposed to the attempl. Numerous as
are the instances in which the discernment
of the judge is put to the trial by false evi-
dence, by evidence of false fucts — facts which
to the stain of falsebood add the characters
of physical improbability, are seldom found
of the number. It is not at present as in
the days of magic and witcheraft, when the
extraordinariness of the fact (so it did but
derive its characters from that source) would,
instead of diminishing, serve but to increase,
its chunce of being believed. False witnesses,
in the planning of their tales of falsehood,
take care to render them not unconformable
in any respect, but, on the contrary, in all
respeets as conformable as possible, to what
is understcod to be the ordinary course of
nature. When all is done that can be done
to varnish the false tale, is the taint of im-
probability still visible in it?.—the counter-
evidence opposed to it, is little in danger of
operating with lees than its due weight. The
reign of religious impostures, I mean impos-
tures grounding their prospeets of success on
notions derived fromreligion, secms, through-
out thefield of seientific civilization, or (which
happens to be the same thing) of Christen~
dom, pretty well at an end.  Judges are no-
where prepared to give credence to them;
and, this being understood, suitors are as
little prepared to hazard thes  When, in the
last centary, the Cock-lane ghost afforded
entertainment to an English court of justice,
it did not present itself spontaneously — it
was dragged into the light of day by persons
who called down the band of avenging jus-
tyee upon the lying ape that gave it birth,

§ 8. An objection unsuered.

On a loose and hasty survey, the case of
impossibility or improbability — of intrinsic
impossibility or improbability on the part of
the supposed fact in question — might be apt
o present itself in a different point of view
from that in which it has been abave exhi-
bited; in a point of view in which the objec-
tion to the fact might be apt to appear not

The ghost had much communicaion with the | to belong to the head of circumstantial evi-

dence, but to be constituted by a body of
distinet evidence brought forward on the
other side. This conception is accordingly
in a manner implied in the import of the term
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intrinsic, applied as above: it may seem fm-
plied in the words impossibility and impro-
bakility, even when taken by themselves.
Tmpossibility, it may be said, is a property
tha: may with propriety be ascribed to the
fact itself. Look at it by itself —every one !
sees it at first glance to be impossible. Look |
at it in this point of view, you see it by it- |
self: what you do see is the single fact in 1
question: bat, seeing this, what other facts i
do you see ? what other facts do you look tor? |
what other facts have you need to look for? |
Absolutely none. |
This view of the matter is what seems |
likely enough to be entertained ; it being pre- |
sented to the mind, and in a manner war- i
ranted, by the turn of the language which,
on the occasion in question, is commonly em-
ployed.  Upon closer examination, however,
the propriety of it will vanish: it will be seen
that the nature of the case indispensably re-
quires that other facts should be taken into |
the account: in which case, such other facts, |
not being brought forward by any direct tes-
timony, or other evidence, cannot but come {
under the head of cirenmstantial evidence. |
Take one of the vulgar cases of witcheraft,
—at present in civilized countries a ludicrous
one—in most Christian countries not very
long ago, in some parts of some sueh coun-
tries perhaps even now, but foo serious a one.
An old man, or (to tike the more common
case) an old woman, travelling, at pleasure,
with prodigious velocity, and in every direc-
tion, through the eir, without any assistance
at sll for the journey, or none better than
what may be supposed to be atforded by a
broomstick : — Do you believe it ? No. Why?
Because it is impossible: itis a fact in itself |
impossible. Areyou in your senses ? you will
say 0 too. Would you have us go out of the 1
subject, call in other facts, and attempt to §
reason about it ? The very attempt to reason
would be an irrational one. !
The firmness of my persuasion on the sub-
jeet can hardly be excecded by any that could
be entertained by a person, who, speaking of
it, should employ such language as is above.
But as to the source of that persuasion, ugon
examining it, 1 do not find it quite so simple.
Were & fact of the deseription in question to
be reported to me, 1 should regard it as not
trae. For what reasons? Because (vot to
look out for any mere repugnancies) it stands
in contradiction, for example, to two physical
Jaws. One is, that no body ever changes its
place without some specitic cause of motion *
another is, that, even when exposed to the
action of any such specific cause of motion,
no bedy suffers any such change of place, un-
less the force of such specific cause be in a

i
i
}
|

* Of the causes of motion, an enuieration

| So many articles of eire

has been given, suprd, pp. 84, 05.

degree sufficient to overcome the impediment
opposed by the attraction of gravity.

Such are the two laws in guestion: but,
in alleging (as I do for shortness) the exist~
ence of these two ideal, and as they might be
termed verbal, laws, whatis it that Iallege in
substance ? In truth nothing more, in either
case. than an assemblage (though that an im-
meusely multitudinous one) of facts agreeing
with each other in a certain point of view —
with which facts the extraordinary phenome-
non in question is seen to he unconformable.
All bodies that 1 know anything of, tend
towards the centre of the earth. By what
consideration is it, that 1 am led to form &
proposition so general and exclusive? By
these which follow, Every motion I make
or experience, every minute of time 1sit or
stand without any considerable motion, every
motion 1 feel or see on the part of other
hodies, concars in giving me & confirmation
of the truth of it, so far as depends upon the
evidence of my own senses. Dol apply for
further information to the presumed expe-
rience and observation —to the actusl rela-
tion and declaration, of other individuals, my
fellow-creatures 2 the mformation runs eon-
stantly, and without any the least exception,
in the same strain, Oral evidence and written
evidence —men and books.-—books touching
on this particular subject dircetly and profes-
sedly—books tonching on it incidentally and
collaterally,—all concur in giving evidence o
the same side. All this body of informatior,
all this immense and continually accumula-
ting body ofmformation, may at any time, so far
as it were worth while to pursue the thread
of analysis, be resvlved into so many distinet
articles of evidence, ranged under the heads of
distinction aiready exhibited in this work.

After all, what does it amount to? Not
any direct evidence disaffirming the existence
of the supposed magic journey. What then ?

i tantial evid
neither more nor less,  But this circumstan-
tial evidence, this supposed disaffirming evi-
dence (it may ageain be asked,)—how does it
disprove the truth of the supposed affirmative
evidence ? Inno other individual instanee was
motion ever produced without a distinet as-
signable cause, referable to some one or other
of the enumerated heads—in no other indi-
vidual instance was the force of gravity ever
overcome by a force less considerable than
its own: to come to the point at once, in 1o
other individual instance was an old woman
ever carried through the air, either without
any assisting instrument, or with an instru-
ment of no greater degree of appropriate effi-
cacy than a broomstick, by the exertionseither
of her own volition, or hy the exertions of the
volition of any other being (such, for example,
as a devil,) applying itself to her bodily fa-
culties for that purpose.

ce
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But, from the non-existence of any such
extraordinarily produced motions in those in-
stances, numerous as they are, how does it
follow that no such motions have been pro-
duced in this instance? In none of those
instances has there been any direct evidence
affirming the existence of such extraordinarily
produced motions. Bat in this instance such
aflirmative evideuce does exist. Continue
then to disbelieve the existence of such ex-
traordinarily produced motions in those se-
veral instances; but think not, from their
non-existence in those instances, to prove
their non-existence, much less their impos-
sibility, in this. Think not that, bevause
their existence is not to be believed without
evidence, therefore their existence can be
reasonably disbelieved against evidence.

1 should not expect to find in the person
of any reader of these pages, an individual in
whose mind a persuasion of the existence of
any such aérial journey would, by the above
train of reasoning, be produced. On the other
hand, neither do 1 see bow it is possible to
contest the truth of it, so far as concerns the
position it rests upou, — to wit, that all the
argument that is adduced, or can be adduced,
in disproof of such supposed fuct, amounts to
no more than this observation, viz. the want
of consistency, conformity, agreement, ana.
logy (take what word we will, it makes no
difference,) between this extraordinary sup-
posed fact, and the other ordinary facts above
brought to view, of the truth of which we
have becn sufficiently persuaded by direct evi-
dence. Yet upon no stronger nor other ground
than this disconformity, we seruple not to dis-
believe such extraordinary facts; and that with
so firm a degree of persuasion, as without
difficalty, and almost without thought, to
pronounce them to be impossible.

8o far, so good : but this propensity in our
minds, does it alter, does it influence in any
respect, the nature of the facts themselves?
By disbelievi: g the existence, past, present,
or future, of any fact whatsoever, is it in our
power to destroy, to annihilate, its existence ?
to cause 2 fact never to have existed, for ex-
ample, that in truth has existed ? Unquestion-
ably not. Most certainly, not any influence
on the existence of the facts themselves can
be exercised by the opinion such beings as we
entertain of their existence. Yet, after all,
when we come to inquire what is the nature
of the effects which any such disconformity
(or rather our observation of the existence
of such disconformity, which is all we have
of it,) is capable of producing, — the answer
is, a disposition on our part to disbelieve the
existence of the supposed extraordinary fact :
a tendency in our own minds, notany tendency
in the facts themselves.

Thus much indeed may be added, viz. that
50 often s a man in his proceedings assumes
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the falsity of such facts, so often will he, in
that respect, act rationally, and find his con-
clusions warranted by experience: so often
as bhe assumes the truth of them, and acts
upon that foundation, so often will he find
bhimself deceived — completely and deplorably
deceived. Thisargument, after all, will, upon
a strict scrutiny, appear to amount to no-
thing: to be in appearance perhaps a distinet
and additional argument, but, in truth, so
much of it as is true, no more than the same
represented over again in another point of
view. As to everything that is to come-—
us to all supposed future results.—— it is mere
surmise, mere opinion, without facts, without
evidence; a mere assumption of the matter
in dispute. As to all past results, it amounts
to no more than the already alleged and ad-
mitted disconformity, served up only in an-
other shape,

What, then, is the true reply to the ar-
gument in question, supposing it adduced by
a believer in witchcraft — adduced for the
purpose of weakening our confidence in the
proof afforded, by the disconformity in ques-
tion, of the non-existence of that practice?
It is this; — viz. that whatever argument is
capable of being brought forward for the pur-
pose of weakening our confidence in the ar-
gument indicative of the non-existence of that
practice, apphes in like manner, but with
much greater foree, to every argument that
can be brought forward in favour of its exist-
ence. The travelling of old women, with or
without broomsticks, through the air, is that
sort of event which even you who affirm the
existence of it in this or that particular in-
stance, admit not to be a common one. But
the existence of persons who, by any one of
a great variety of motives, are impelled, and
eventually compelled, to exhibit relations of
facts, ordinary as wellasextraordinary, whieh,
on examination, prove not to be true, iz a
fact unhappily but too often verified. The
action of old women in the character of
witches, is a fact which, according to your
own statement, has happened but now and
then, at this or that particular time and place;
but the action of men and women, old and
young, with brooms and without, in the cha-
racter of liars, is that sort of event which has
been happening at all times and in all places
of which we have any account. This is so
true, that a wager (for though a wager is no
direct proof of any fact which is the subject
of it, it is, however, a proof of the real con-
fidence of him who joins in it, and a punish-
ment for rash confidence on the part of him
who loses it, ) in the character of an argument
ad hominem at least, a wager on this subject
might be brought forward, not altogether
without congruity. Show witches on your
part, while I on my part show liars, for the
space of a term in Westminister Hall, at so
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many guineas s-head, and see whose purse
will be fullest at the end of it.

When I bave to choose between believing
a common, and believing an uncommon, event,
1 believe the former, in preference to the lst-
ter. Why? Because, in the very words which
I make use of, it is implied, that the event
called common has hitherto heen of more
frequent occurrence than the event called
uncommon : and to suppose that, having been
hitherto more frequent, it will continue to be
s0, is only to believe, what all experience tes-
tifies, that the course of nature is uniform.

The contclusion seems to be, that, in sup-
port of a persuasion of the impossibility of
any fact, the best and utmost proof which the
natare of the case adinits of, is the indication
of its disconformity wirth some class of facts
indicated by those propositions which, for the
convenience of discourse, have been received
under the appellution of laws of nature: and
that such proof, so given, of such diseonfor-
mity, may, with propriety, be referred to the
head of circumstantial evidence.

Certainty, absolute certainty, is a satisfac-
tion which on every ground of inquiry we are
continually grasping at, but which the inex-
orable nature of things bas placed for ever out
of our reach. Practical certainty, a degree of
assurance sufficient for practice. is a blessing,

the attainment of whieh, a< often as it lies !

in our way to attain it, may be sufficient to
console us under the want of any such super-
fluous and unattainable acquisitions.

§ 9. Untrustworthiness of the evidence by
which facts disconformable to the course of
nature have been attempted to be proved.

The accreditation of anti-physical or su-
pernatural facts is by no means a matter of
wdifference to justice ; —even of facts whieb,
with relation to the fact upon the carpet,
have no other c.reumstance in common than
their being (on the supposition of their truth)
supernatural facts. Every such fact, if admit-
ted for true, opens the door for the admission
of every other: it establishes the precedent:
it establishes this generally applicable pro-
position, viz. that repugnancy to the obvious
faws of nature is no bar to credibility. Give
credit toany oneinstance of witcheraft,—with
what consisteney or reason can you, on the
mere ground of natural incredibility, refuse
to give eredit to any other?

Such being the tendeney of credit given to
supernatural facts — such the mischievous in-
finence of supernatural facts, in themselves
indifferent and innoxious, — it may be not
unuseful to bring to view such considerstions
as tend to diminish the credibility of anti-
physical facts in the lump.

1. No fact of this class was ever established
by that sort of evidence which, under the best
system of proecedure in respect to evidence, is
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cousidered as the best evidence, extracted in
the best manner; and which, though termed
the best sort, is not to be considered as an
extraordinary sort, but the sort which is ordi-
narily required and obtained in ordinary cases.

1L Accordingly, anti-physical facts are
seldom represented anywhere.—never in the
face of justice —as having manifested them-
selves in the presence of divers persons at
the same time.

In the instance of ghosts and apparitions,
this bas already been matter of general ob.
servation, Why so?

1. A persuasion of this sort has in many
instances been sincere—the consequence of
delusion. In the instance of a celebrated au~
thor of Berlin,* to whom we are indebted for
a most curious and instructive account of his
own case, the appearance was the result of
bodily indisposition ; and the unreality of the
existence of a correspondent external object
known by the patient at the time. The ap-
parition appears not to two persons at once,
Why? Because two persons are not subject
to the same indisposition, bodily or mental,
manifesting itself in the same manner, at the
| same time.

2. Where the reported perception has not
. had delusion, but self-conscious mendacity,
for its cau-e, it has never bappened that twe
personshave coneurred in the ntterance of such
report, on any judicial,} or solemn — though
extra-judicial, oeccasion. Why? Because of
the cxtreme and manifest difficulty of carrying
through any such plan of imposition with suc-
cess. Subjected to examination, they could
not hope to escape contradicting themselves,
as well as one another. Accordingly, whensa
man embarks in a plan of this kind, he chooses
the company and the oceasion, and takes care
not to expose his tale to contradiction, de-
signed or undesigned, from a confederate.

111 The anti-physical facts thus reported

i are never of the permanent, but always of
. the evanescent, kind.
Why? Because, were they of the per-
! manent kind, the production of the object
constituting the material source of the reef
evidence would of course be called for: nor
could credence be expected, unless it were
produced. This case, when looked nearly
into, is found resolvable into the preceding
one. Why? Because, supposing the source
of evidence produced, and the evidence ex-
tracted from it, under the eye of the judge,
the anti-physical fact manifests itself in the
presence of divers persons at once.

If, in any instance, the exhibition of the
anti-physical fact in the presence of divers
persons has been undertaken or attempted, it
has been in the way of legerdemain and im-

* Nicolai : in Tilloch’s Philosophical Maga-
zine. and Hibbert’s Philosophy of Apparitions.

+ See above, p. 101, Note +..-Ed.




108

posture. What, then, is legerdemain? It is
the apparent violation of some law or laws of
nature; the circumstances which, if known,
wonld show that no such violation existed,
being concealed.

Upon this view of the matter, it should
seem that those who maintain, in the charac-
ter of a universal proposition, the non-exist-
ence of such physical tacts as above described,
may safely and even consistently admit their
existence, in the event of their being deposed
to by a counsiderable number of unexeeption-
able witnesses, some or all of them of good
character, their testimony being extracted by
& judicial examination, conducted with com-
petent ability, in the best mode.

That the evidence should be extracted in
the best mode, is a condition altogether es-
sential. For. if you will accept of a bad mode
—of a mode which English judges, knowing
the best, and the value of the best, aceept of,
not only in preference, but to the exclusion of
the best,— you may prove witcheraft, in the
manner in which witcheraft has been proved,
and conclusively, to the destruction of the de-
fendant, in any quantity vou please. In the
closet of a judge or other person baving merey
or destruction in his power, you may trans-
form old women into witches by confession, in
any number that you please; and, by taking
upon yourself the wording of the confession,
leaving nothing to do to the witch besides the
signing with her mark, you save her so much
trouble. Of course, you will not in this case
fall into any such inconsistency as that of
calling for the personal evidence to be cor-
roborated (as in other cases) hy real evidence ;
that is, of the permanent kind, as above.

§ 10. Motives terding to produce affirmation
of, and belicf in, facts disconfurmable to
the course of nature.

In the case of a fact in regard to which its
apparent anti-physicality, its apparent incom-
patibility with the laws of nature, operates
as’a disprobative circumstanee, — the proba.
tive force of the evidence on the other side —
the probative force of the testimony deposing
in affirmance of the fact— is, on various occa-
sions, apt to be subjected to diminution from
the same cause. In determining whether any
degree of credence ought to be given to an
apparently anti-physical fact, regard must be
had not only to the circumstantial evidence
afforded by its appurent anti-physicality, but
also to the probability of seduetive motives
acting upon the witnesses by whom the fact
is affirmed,

Various are the occasions on which, by the
inordinate and seductive influence of this or
that species of motive, men are led to repre-
sent as true, facts which if they were true
would be anti-physical, but which are not
true. Variousare the classes of anti-physical
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facts, to the truth of which men are, on those
occasions, led to depose. Coupling tegether
the nature of the fact and the nature of the
oveasion, I proceed to bring to view some of
the principal instances in which this cause of
deception has been observed to operate.

In all these several cases, it may be of use
here to premise that the seductive power of
the species of motive in question, applying as
it were to two different quarters of the mind
at once, the understanding and the will, ope.
rates upon it with a double influence. What
is not true, it prompts a man to regard as
true; and what is neither true, nor so much
as by him regarded as being so, it prompts
him to report as if it were true.

1. Facts promising wealth. Transmutation
of less valuable metals into gold. Seductive
motive, in the character of a cause of delusion
applying to the understanding of the person
addressed — the person to whom the report
is made, — the love of the matter of wealth,
Seductive motive applying to the understand-
ing of the original reporter (the supposed
operator) in case of delusion (simple incor-
rectness, without mendacity,) — the same;
also, the pleasure of curiosity, the pleasure
of reputation, and of the power attending it.
Seduetive motive applying, in case of men-
dacity, to the will, _love of the matter of
wealth ; viz. the wealth to be gained by the
sale of the false secret.

Transmutation of a less valuable metal
into gold, is in itself neither more nor less
credible—a fact neither more nor less anti-
physical, nor devious in specie” —than trans-
mutation of gold into a less valuable metal.
Yet, the probative force of a testimony as-
serting the transmutation of another metal
into gold, weuld be less than that of a tes-
timony assertiug the reverse. Why? Because
the aggregate force of the seductive motives
above mentioned is so much greater in the
Iatter case than in the former. In the latter
case, the most powerful of all, the desire of
wealth does not apply.

11. Cure of diseases by supposed inade-
quate means. Seductive motives applying in
the character of a cause of delusion to the
understanding of the person addressed, —

* By transmutation, according to the sense in
which it is understood, may be signified, either
a pair of anti-physical facts, or a fact simply de-
vious in specie. Understood in a literal sense,
it involves two anti-physical facts : annihilation
of the other metal—creation of the gold. On
either of the two following suppositions, it is
but a fact simply devious : —1. Gold is a com-
pound of two other bodies: they are transmuted
o gold, by being mixed together, in the re«
quisite manner and in the requisite proportions,
2. Gold is one of divers ingredients in the com-
position of another known body: by the separa~
tion of the other ingredients, the remaining iu~
gredient is transmuted into gold.
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fmsion to the pains of eickness: love of
life. Seductive motive applying, in the case
of delusion to the understanding of the ori-
ginal reporter (the supposed operator,) — the
same as in the case of the transmutation of
metals.  Seductive wotive applying, in the
care of mendacity, to his will, — the same as
in the case of delusion.

In this case, the fact of the cure of the
disease in question by the operation of the
supposed remedy in guestion, is one of seven
contending facts, of all which the compara-
tive probability requires to be weighed.

1. No real, or at least ruch, disease: the
symptoms really existing, but the result of
the imagination.

2, No real disease: the symptotos menda-
ciously reported.

3. The disease cured, but by the mere
influence of the imagnation, not by the ope-
ration of the supposed remedy, — or by soine
other remedy.

4. The disease gone offof itself: cured, with-
oyt the assistance of the imagination, by the
unknown healing power of nature, or by the
cessation of the action of the morbific cause.

5. The dizease not completely cured, 7. e.
not ultimately eured, but the symptoms mol-
lified or removed for a time; viz. by either
of the two preceding causes, Nos. 3 and 4.

6. The disease not cured in any degree:
the cessation of the symptoms being falsely
reported, whether through delusion or nien-
dacity, and whether on the part of the patient
or of the medical practitioner.

7. Or, lastly, the disease cured, and by the
operation of the supposed remedy.

Of the delusive influence of the imagina-
tion, exemplifications may be found in the
choice made formerly of medicines. Gold, it
was thought, must be u sovereign remedy:
and all the efforts of industry were employed
to make it potable. A rewmedy for diseases?
Why? Because it was so valuable — because
it was so rare. Diamonds are still more va-
luable: bappily they were never employed for
the cure of diseases: partly, perbaps, because
they were so much more difficult to come at
than gold; partly, because there was no hope
of rendering them potable.

111. Facts promising bappiness, threaten-
ing unhappiness, both in the extreme. The
fact in question, spokeu of as evidentiary of
a commission given by a supernatural being to
& man, to issue commands to any or all other
men; those commands converted ioto laws,
by threats as well as promises ; by prediction
of pains to be endured in this or a future life,
in case of disobedience-—of pleasures, in case
of obedience. Tuke even the promises alone,
without the threats, — the seductive force is
already beyond comparison greater than in
the ease of the meking of gold, or the super-
natural cure of diseases: add the threats, it
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recelves a further and prodigiously greater
increase.

Prudence suggests and requires the yield-
ing to the probative foree of tlus fact, —the
giving credence to it, without staying to
inquire into the intrinsic credibility of it
into its coincidence or deviousness, in degree
or specie, with reference to the usual course
of nature—into its conformity or repugnancy
to the ohvious laws of natare.

In this way,— by the help of an instrument
of seduction which seems to be ready made,
courting the hand of whoever has confidence
enough to take it up and use i, —any man
(it mght seem) would have it in his power
to impose laws, and those irresistible ones,
upon any and every other. Such, aceordingly,
might have been the result, if the operation
had been confined to one person, or if the
operators, in whatever number, had agreed
among themselves. Happily for humen li-
berty at least (not to speak of happiness and
virtae,) no such concord has existed. In
different nations, sowmetimes even in the same
nation. legislators sceking to rale men by this
instrument have come forward, opposing and
combating one another with this instrament,
no less decidedly and strenuously than others
with the sword. Each has proclaimed to the
world, —These of wine are the true wonders;
all others—all those others that you hear of,
are false: these that 1 promulgate to you are
the genuine commands ; all others, all those
others that you kear of, are spurious. Divided
thus, and opposed to itself, the seductive
force, how seldom roever effectually resisted,
ceased to be absolutely irresistible.

Such are the motives by which a man may
be urged to give credit to untrue facts, But
how comes it to be in his power? Such is the
force by which the will of man is subdued;
but hy what means is the understanding itself
brought into subjection by the will?

I answer,— Judgment, opinion, persuasion,
is in & very considerable degree under the
dominion of the will; discourse, declared
opinien, altogether. But it is 1he nature of
opinion declared, truly or falsely declared, by
one man, to produce real opinion on the part
of another.

Judgment in the power of the will? By
what means? By these means:.—To bestow
attention on one consideration, to refuse it
to another, is altogether in the power of the
will. 1t is in the power of a judge to hear
one man speak in the character of a witness,
to refuse to hear another; to bear one paper
read in the character of an evidentiary docu-~
ment, to refuse to hear another. The power
which, in the station of a judge, a man thus
exercises in relation to persons and papers,
the mind of every man, sitting in the tribunal
established in his own bosom, excrcises at
pleasure over arguments and idcas: over the
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contents of evidentiary discourses, in the state
in which, through the medinm of the percep-
tive faculty, they have been introduced into
the memory. An idea to which a man’s at-
tention refuses itself, is, to every practical
purpose, during the continuance of such re-
fusal, as completely excluded, and thence
rendered as completely inoperative, as the
testimony of a witnéss, whom, before he has
begun to speak, the judge has sent out of
court; or a paper which he bas disposed of
in the same way, before any part of it has
been read.*

That discourse of all kinds, more especially
discourse declarative of opinion, is completely
in the power of the will, is manifest enough.
But he who is completely master of men's
discourses, is little less than completely mas-
ter of men’s opinions. It is by the discourse
of A, that the opinion of B is governed, nuch
more than by any reflections of his own.
To take upon trust from others (that is,

* If hope or fear are employed in influencing
the discourse employed in relation to persuasion,
—the discourse employed in giving expression
to persuasion or the pretence of it,~-they are

thereby empk:{ed in the promotion or the subor- |

nation of mendacity. For if truth, if veracit{, be
all that is desired, reward and punishment, hope
and fear, are alike useless: it is only by giving
birth to falsehood — to wilful falsehood, to men-
dacity —that they are capable of producing any
effect.  If the persuasion which a man is about
to declare will be on the side desired, whether
reward be given to him in that event or no——
whether punishment will be given to him in the
event of his declaring it on the opposite side or
no, —neither reward nor punishment can be of
any use. The only supposition en which they
can be of any use, s, that, if left free to declare
his persuasion, he would declare it on the side
opposite w that which is desired.

Thus it is, that, whether hope or fear, expec.
tation of reward or punishment, are employed in
influencing persuasion itself, or discourse pur-
porting to be the expression of it, they are em-
ployed indepraving the constitutionof the human
mind, If in influencing persuasion itself, then
it is to the intellectual part of the mental frame
that the poison is applied —if in influencing dis-
course purporting to be the expression of persua-
sion, then to the moral part.

But in general the poison operates upon both
parts together. To be habitually occupied in
the utterance of wilful falsehood, is a painful
thought ; to be thus occupied for lucre, 1s a re-
flection that renders the thought still more pain.
fal. Torid himself of it as far as possible, a
man strives with might and main to believe
what he stands engaged to say that he believes :
he keeps his attention nailed to the considerations
that operate in favour of that side ; he turns it
aside with horror from all considerations that
operate in favour of the opposite side.

Thus it is that the principle by which merit
and reward are attached to belief, Llame and
punishment to unbelief, is irreconcilably hostile
not only to wisdom, but to virtue. Folly, vice,
and misery, are the fruits, of which, in propor-
tion to jts prevalence, it is productive,
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from the discourses of others) his own opff
nions, is, on by far the greater purt of the
subjects that come undér his cognizance and
call upon him in one way or other for his
decision, the lot, the inevitable lot, of the
wisest and most cautious among mankind :
how much more frequently so, that of the
ignorant, the rash, the headstrong, the un-
thinking multitude!

How wicked (it is frequently said) —how
- absurd and hopeless the enterprise, to make
i war upon opinions! Alas! would it were as
absurd and hopeless, as it is wicked and per-
nicious! Upon opinions, in an immediate way,
yes. To crush the idea in the mind, to act
apon it by mechanical pressure or impulse, is
not in the power of the sword or of the rod.
In an unimmediate, though, for efficacy, not
too remote way, through the medium of dis.
| courses, no: for what, in the case of opinions
(unhappily for mankind) isbut too muchin the
power of the sword and of the rod, is, to erush
the enunciating and offending pen or tongue:
to cut asunder the muscles by which they are
moved.

Unhappily, the power of the will over opi-
nion, through the medium of discourse, is bat
| too well understood by men in power. Mean-
time, thus much is plain enough: the more
credible the facts in themselves are, the less
need has a man to seck to gain credence for
them by such means. By such means, eredit
may be given to facts the most absurd, cur-
rency to opinions the most pernicious. Facts
which are true, opinions which in their in-
fluence are beneficial to society, have no need
of such support. If this be to be admitted,
the consequence seems undeniable. To em-
ploy such means for the securing credence
to any fact, is to confess its falsehood and
absurdity ; to employ such means for the sup-
port of any opinion, is to confess its errone-
ousness and mischievousness. To pursue such
ends by such means, is to betray, and vir-
tually to confess, the practice of imposture,
the consciousness of guilt.

The propensity to give credence to false
facts, to give adoption and currency and prae-
tical influence to opinions howsoever absurd
and pernicious, wheresoever reward or pu-
nishment is conceived as annexed, by super-
natural and irresistible power, to the opera-
tion of giving credence or discredence to any
alleged fact, is of itself too strong to need
strengthening by any factitious means,—by
the application of political rewards or punish-
ments to that same purpose. Ascribe merit
to belief,— belief will naturally be upon the
look-out for the most difficultly credible facts
to attach upon. In the belief of facts which
present themselves as true, there can be no
merit; since there is no exertion, no oppor-
tunity given to any one man to distinguish
himself fromany other— no opportunity tothe
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most obsequious o distinguish himself from
the most refractory. The difficulty (as far ns
there is any) consists in the giving credence
to facts which, of themselves, present them-
selves as incredible : and the more incredible,
the more merit; because without exertion
there can be no merit, and the greater the
exertion (whatever be the line) the greater
the merit, as every man is ready to acknow-
ledge. The more obvious and obtrusive the
considerations by which, if attended to, the
fact would be shown to be incredible, the
greater the exertion necessary to keep them

out.

Not that the difficulty, such as it is, is 8
difficulty which any one need despair or doubt
of being able to surmount. It is a contention
in which, in proportion to a man’s weakness
of mind, he will have the advantage over the
strong; in proportion to his ignorance, over
the knowing; in proportion to his folly, over
the wise; in proportion to his improbity,
over the upright.*

* In the field of theology (all history joins in
proving it,) the attachment manifested by men
to an opimon, and in particular by men in power,
is strenuous and inflexible, in the direct propor-
tion of its absurdity. The effect is the result of
the conjoint influence of a variety of causes.

1. With the zealous and sincere; the more
palpably and flagrantly absurd the proposition—
the greater the reluctance on the part of 2 man's
understanding to the adoption of it—the greater
and more powerful the effort necessary to over-
come that reluctance.—the greater is the diffi-
culty, and thence the apFarem merit, of the
sacritice. If the sacrifice of the body is an obla-
tion acceptable to the more than canine appetite
of a malevolent and jealous deity,—the sacrifice
of the nobler part, the mind, the understanding
itzelf, must be a still more grateful sacrifice.

2. Insincere, or even sincere; the greater the
absurdity of the pmyosiﬁon, the greater the im.
possibility of ob‘aining mn favour of it that com.
plete and imperturbable serenity of mind which
accompanies the conviction impressed upon the
mind by real and familiar truths: the greater,
consequently, the irritation produced by that pre-
sumptive evidence of the falsity of the proposi-
tion, the amount of which is swelled by every
instance of disbelief on the part of other minds.
Every such instance of dissent constitutes & sort
of circumstantial presumptive evidence of the
erronecusness of the proposition thus adhered
to. Every such piece of evidence forms an ob-
stacle to the formation, entertainment, or con-
ti e of the persuasion which a man has it
s0 much at heart toentertain (if sincere,) or {if
insincere) to appear to entertain, without preju-
dice to his reputation for sincerity in the circle
in which he moves.

3. Sincere, or insincere; the more palpable
the absurdity, the greater is the triumph, the
more entire the mastery, obtained over those
minds from whom an assent, real or apparent,
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It is not wonderful that wmotives and in.
terests should have the power of producing
belief in anti.physical facts; sinee they are
found by experience to have the power of
producing belief even in self-contradictory
propositions.

Upon the face of the matter, eyes being
closed against experience, it would seem that
belief in self-contradictory propositions is
impossible. On the contrary, it is altogether
natural : and so natural as to be very gene-
rally exemplified.

1t has already been shown in what manner
the expectation of reward or punishment, as
connected with particular opinions, operates
upon the judgment, through the medium of
the attention.

When the idea of merit comes to be at-
tached to the act of belief, the degree of merit
will naturally be supposed to be in proportion
to the difficulty of believing, and the conse-
quent exertion required for the production of
belief.

But, to the eyes of an observer, the exist.
ence of exertion bestowed on the endeavour
to produce belief has no surer €est — the in-
tensity of it in the character of an operative
cause has no more correct measure — than
the magnitude of the opposing forces which
must have been overcome ere the effect has
been accomplished. And the more repugnant
to reason any proposition is, the more power-
ful are the obstacles whieh it opposes to any
exertions that are made to cause it to be be-
lieved: consequently, if the obstacle has been
overcome, the more powerful must have been
the exertions by which it has been overcome
— by which the effect thus aimed at has been
produced : and the greater, it is therefore
supposed, will be the reward attached to such
meritorious exertions. Thus it is, that, the
more absurd any proposition is, the greater
efforts are naturally made to believe it.

Be the subject what it may, if the propo-
sition proposed for belief be a propesition ot
the affirmative cast, belief will depend partly
upon the probative force of the affirmative
evidence, partly upon the weakness of the
disaffirmative evidence, or the nod-existence
of any such evidence: meaning always hy ex-
istence, relative existence— existence in the
place in question-—the judicatory in which
the cause is beard, and is to be determined.

As to affirmative evidence : in the cage bere
in question, an authority (that is, the opi

he meant to im with the irresistible pleni«

tude of his power)—such are the fruits of faith,

when it is sincere. Swallow this nonsense, i3

the criterion of obedience imposed by each do-

mineering dogmatist upon the };mselyws, whaose
ini e force of

can be ured for it.  Swall is

g lt:‘h“e)c ds which have been
found impudent enough to issue, and fenatics
mad enough to obey. Such (has the triumphant
impostor said to the astonished strangers whom

op or whose langua%f, ¢!

or fear has placed under hia mnmmndE Eis
more gross the nonsense, the more prostral
the obedience on one part,, the mere aﬁmlute the
power on the other.
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nion, real or pretended, of some other person
or persons, whose situation atfords a ground
more or less strong for supposing themn con-
versant with the subject-matter in question)
will always operate with wore or less pro-
bative force in the character of affirmative
evidence. But,—for the exciusion of all di.-
affirmative evidence, and thence of all dis-
probative force, —the power of the will,
applied in that direction with the degree of
exertion required by the nature of the case,
will of course suffice. Finding, therefore, no
disprobative force to oppose it, the preva-
lence of the probative force of the affirmative
evidence, and the production of the corres-
pondent affirmative persuasion, become alike
a matter of course.

The probative force of anthority, in the
character of evidence, will be, on the one
hand, as the plenitude of ascribed knowledge

conscious ignorance.
If, by hope of reward alone, the effect in
question (viz. belief) 1s thus capable of being
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Thus stands the matter in regard to matters
of fact in general, and in perticular in regard
to such as are improbable; these being the
only ones (and that in proportion to their
improbability) in respeet of which there can
be any peed for applying, in this partial way,

new or old,—no doubt but the use thus made of
it will have the effect of causing it to be mare
closely examined into, than if no such use had
been wmade of it.

But in the case of a past fact,— what becomes
of its tendency to promote scrutiny? Is it part
of the supposition that it was actually subjected
to such scrutiny ? Applied to past facts, all sup-
position about fendencies is superseded, If it

, was subjected to scrutiny — in a word, to judicial

produced; how much more surely by punish-
ment! an instrement, which, apparent prox- !

imity and certainty being the same in both
cases, acts with so much superior force. If
by either of itself, how much more surely by
both together! And if by either at an ordi-
nary degree of apparent magnitude, how much
more by both together, each at an infinite
apparent magnitude!™

* This very connexion between reward and
punishment on the one hand, between opimon
and declaration of opinion, on the other; be-
tween reward, and the belief, or expression of
belief, of a wonderful fact,-—between punish-
ment and the disbelief, or expression of disbe-
Hef,—has. in the case of supernatural facts,
been urged by some as a circumstance operating
in proot of the fact, and which ought to have its
infgxemze in producing on our parts a persuasion
of the truth of the fact, on our observing it to
be reported as true by others. In other words;
the wonderfulness of a fact being given, its cre-
dibility will be incrdased by the circumstance
of its l{aving been announced as contributing to
constitute the foundation of a religious system ;
i.e. of a fystem of commands, sanctioned by
threats and promises, represented as emanating
from an invisible supernatural being, as above,
Increased ? Why increased ? For this reason :
Because it is the nature of this circumstance to
provoke scrutiny; and to operate as an advertise.
ment to sceptics and disbelievers to come for-
ward and inquire into the fact, and contest the
truth of it.

1f adequate means and motives for the per-
formance of such scrutiny were at hand, - yes,
But if not, what becomes of the security—the
security for trustworthiness, thus supposed to be
afforded ?

In the case of a fufure fact, yes. Let it pre.
sent itself as being of the wonderful cast, and
let it be employed as an engine of power in the
manner above mentioned, as an instrument for
the support of this or that system of religion,

examination, produce the minutes of the exa~
mination : this done, the question whether it be
likely any such examination should have taken
place, would obviously be frivolous. 1f, on the
contrary, it does not appear that any such scru-

su of self. = tnywas performed, anysuch examination taken
—_ 3 completeness of self- . ; ) ! ! ’
on the other, as the comp . then again theargument from tendencies assumes

what is contrary to fact.

To judge of the force of this argament, take
note of the secunties tor trustworthiness in evi=
dence, as herem brought to view: all of them
exemplitied 1n the practice of English judicature,
Take, on the other hand, the book, whatever it
be, in which the system of alleged supernatural
precepts, threats, and promises is exhibited, toge-
ther with the wonderful facts referred tous proofs
of its authenticity. Observewhich, if any, of those
seeurities have been apphed or are represented
as having been applie({ to the establishment of
these several facts. Take the Koran, for ex.
ample, with the several wonderful facts therein
reported. Whose testimony have you in proof of
them? That of the writer, whosoever he were:
Mahomet, his composer, or hus seribe ; but say
Mahomet. On the occasion of this or that fact,
he speaks of it as taking place in the presence
of hundreds and hundred}; of eye.witnesses —
persons none of them likely either to have been
themselves deceived, or to have harboured a wish
to deceive others. Instead of hundreds put thou-
sands: what do you get by the muhiplication?
W hat testimony have you even now but Maho-
met’s ? and who, at this time of day, shall cross-
examine Mahomet? Instead of Mahomet both
hero and historian, suppose Mahomet only the
hero, and the historian somebody else, who, bave
ing been a hero to nobody, is himself unknown.
Instead of one such historian, suppose half a
dozen, sometimes agreeing, sometines disagree-
ing: a wonderful fact, reported by one, omitted,
asnot heing true—or, not being worth reporting,
omitted or reported differently, by another: not
one of these histories in print, til{ ages after the
deaths of all supposed eye-witnesses: not one of
them known so much as to have been communi.
cated in manuscript, or 50 much as written, till
after the deatbs of all possible counter-witnesses:
not one of them known to have passed for ages
nto the hands of any other readers than what
were predetermined not to institute a scrutiny
into the truth of any of the wonders, And sup-
pose the derire of subjecting the facts to the test
of a_judicial examination ever so strong and ge-
neral among these readers: what means of carry-
ing any such desire into effect? Do the minutes
of any such examination remain, or any trace or
track of their having ever been in existence ¥
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the force of the will to the operations of the
understanding.

What remains to be shown is, why self-
contradictory ptopositions, — which, when
examined as above, are found to be, not im-
probable propositions concerning matters of
fact, but propositions still less fitted to be
credited npon rational grounds, — should find
so much more eazy and extensive evidence
than propositions assertive of improhable
matters of fact, even such as are so in the
highest degree.

The reason seems to be, that, if duly ex-
amined, every self-contradietory proposition
would be found to be an assemblage of words
voidof sense—a mass of downright nonzense.
But, in proportion to the apparent respecta-
bility and trustworthiness of the authority of
the instructor, will be the assurance of the
pupil, that, from such a source, nothing that
is capable of bearing so degrading an appel-
Iation can emanate. What, in this case, he
will therefore tacitly assume and take for
granted, is. that under this veil of apparent
nonsense there lies enveloped some exquisite
sense, too valuable to be made manifest to
eyes so impure and dull as his are.

Issuing, or appearing to issue, from such a
source, 4 proposition of this complexion will
thus be upon a footing with a proposition
taken from a foreign language, a language
with which he has no acquaintance. From
an elderly man of good reputation, in the ca-
pacity of an instructor, suppose a young pupil
to hear delivered, in the character of an un-
controvertible trath, La illak alluh, Moham-
med resoul alluh. To him it would in itself
be so much nonsense: to a person acquainted
with the Arabic language, if a pious Chris-
tian, it would present itself as a hlaspbemous
falsehood —— if a pious Mabometan, as a sacred
and fundamenial trath.

Thus easy is it for a mass of nonsense, by
which no matter of fact is in truth asserted,
to become the subject-matter of a severe and
unshakeable belief: and this for the very 1ea-
son that it is nonsense.

Compare, in this point of view, this non-
sense, with any of those propositions which
are enunciative of an intelligible matter of
supposed fact, which we have the strongest
reason that man ean have for believing not to
be anywhere realized : such as that of an old
woman's moving in the air at pleasure on a
broomstick, or a man's introducing his body
into a quart bottle.

Thongh, in regard to either of these pro-
positions, we have as full proof of its falsity,
as, for the governance of human conduct, a
man needs to bave,— it is only by a mixture
of ignorance and rash confidence, that either
of them could be pronounced, in the strict

effeets, there needs but the existence of some
power in nature with which we are not sa
yet acquainted.*

True it is, that, in my view of the mat-
ter at, least, the existence of any sach power
would be a matter completely disconform.
able to everything that at present we are ac-
quainted withrespecting the establishefl course
of nature. Of this g0 full is my persuasion,
that, in the way of wagering, [ wonld, for the
value of a shilling, stake upon it, without
scruple, everything I possess: but, for the rea.
son above intimated, in the conseiousness 1
feel of my not being in possession of universal
science, I find a reason altogether sufficient
to prevent me from regarding it as being, in
] the strict sense of the word impossibility, im-
| possible.

§ 11, Distinction between facts impossible per
se, and facts impossible si alia. Of alibi
evidence. .

There are two occasions on which the evi-
dence, or argument, indicated by the words
wnpossibility and incredibility, are capable of
presenting themselves,

1. On the one side (say that of the de-
mandant,) a fact is deposed to by a witness:
on the other side (viz. that of the defendant,\
no testimony is adduced, but it is averred
that the supposed fact, as thus deposed to,
is in its own nature incredible; eor, what
comes to the same thing, improbable to such
a degree as to be incredible. Say, for ex-
ample, a fuct pretended to have taken place
in the way of witcheraft: a man lifted up
slowly, without any exertion of will on his
part, or connexion with any other, from the
ground into the air; or an old woman, by
an exertion of volition on her part, riding in
the air at pleasure oa a broomstick.

On the one side (say again that of the de-
mandant,) a fact is deposed to by a witness,
as betore: on the other hand, it is averred
| to be impossible —impossible not in its own
! nature, as before, but for this reasonm, viz.
| that the existence of it is incompatible with
! {he existence of another fact, which in this
| view is deposed to by other evidence: say,
| the testimony of @ superior number of wit-
nesses. The defendant cannot, at the time
alleged, have been committing the offence in
London; for at that same time he was ab
| York, a place above two hundred miles dis-
tant. The instance here given is that which
is commonly known by the name of alibi.
1t supposes the incompatibility of a man’s
existing in one place at any given point of
time, with the existence of the same man in
any other place at the same point of time:
or, in other words, of a man’s existing in two
places at once.

sense of the word i ibility, impossible :
since to the production of either of thesé

* Compare this with p. 86, and the Note at
the bottom of that page.—Editor.
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[For the purpose of the present inguiry,
these two kinds of impossibility are exactly
alike. The nature of the impossibility is in
both cases the same: in both cases it con-
sists in disconformity to the established course
of nature. The difference is, that, in the first
of the two cases, there iz hut one event men-
tioned, and that event is one wbich, taken
by itself, cannot be true;—in the second
case there are two events mentioned, either
of which, taken by itself, may be true, but
both together cannot.

In the first case, therefore, the impossibi-
lity being supposed, we immediately set it
down that the testimony of the affirming wit-
nesses is false: in the second place, we have
to choose which of the two testimonies we
shall disbelieve — that of the witnesses who
affirm the one fact, or that of the witnesses
who affirm the other fact.

If T am told that, on such a day, at such
an hour, John Brown leaped over the moon,
1 at once reject the assertion as being incre-
dible : this is impossibility of the first kind.
1f A tells me, that, on such a day, at such an
hour, John Brown was in London; and B
tells me, that, on the same day, and at the
same hour, the same individual was at York;
1 pronounce with equal readiness that both
stories cannot be true : but it remains a ques-
tion for subsequent consideration, which of
them it is that is false: and this is impossi-
bility of the second kind.]*

The plea of alibi, although the fact should
be regarded as established by satisfuctory
evidence, will not always be regarded as
conclusively disprobative with regard to the
fact to which it is opposed. Why ? By reason
of the uncertainty that may attach upon the
point of time. The identity of the point of
time in the two cases being assumed, — let it
be proved, that at that time Titius was in the
first floor of the house in question, it is there-
by proved to be perfectly incredible that, at
that same point of time, he should have been
in the seeond floor. But, from the size of a
seeond or third of time, enlarge the temporal
seat of the fuct to twenty-four hours:—on
that supposition, and in that sense of the word
time, proof of a man’s having been at London
will not disprove the fact of his having been
at York at the same time; as in the case of
the celebrated flying highwayman. .

Hence it is, that, in the case of the plea of
alibi, —though, admitting the truth of the
evidence in support of it, the incredibility of
the fact in the character of a fact incredible
n toto never comes into dispute, — this is not

* N.B.—The paragraphs within the brackets
are inserted by the Editor. They appeared ne.
cessary to complete the section, which is com.
posed of mere fragments, written at different
tirnes by the Author, and which the Editor was
obliged to connect together as he best could..,
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the case with it in the character of a fact
incredible in degree. 1If it be satisfactorily
proved, that on the 1st of January 1826, at
noon, Titius was in the choir of Westminster
Abbey, — it is out of dispute, that, on the st
of January 1826, at noon, he could not have
been in the choir of York Minster. But if
all that bas been proved is, that, on the 24
of January 1826, at noon, Titius was in the
choir of Westminster Abbey, — whether, on
the Ist of January in the same year, at the
same time of the day, he was at York Min-
ster, is not put out of dispute : the fact of his
being at York Minster on the said 2d of Ja-
nuary, if spoken of in the character of an in.
credible fact, will not be spoken of as being
such in toto, but only in degree. Titius is
not said to bave been in both places at once:
what is said of him now is, that at the one
time he was in the one place, at the other
time in the other: and the question is, whe-
ther the degree of quickness with which he
is said to have passed from the one place to
the other, be credible, under all the circum.-
stances of the case?

Of the plea of alibi, the possible use is evi-
dently without Limit. It may alike be em-
ployed in penal causes and in non-penal causes.
In both, the subject-matter of it may be the
person of the defendant, the person of the
demandant, or any other person—or instead
of a person, it may be a thing.

But the sorts of causes in which in practice
it is most in use to be employed, are penal
causes : and the subject-matter of which the
alibi is most in use to be predicated, is the
person of the defendant. It eannot be true,
that, at the time charged, 1 committed the
offence charged, for at that time 1 was in an-
other place ; and it is not so much as charged,
that, at the place where I then was, any such
offence was committed by me or by any one
else.

The system of procedure in which this plea
occurs with a degree of frequency far beyond
what is exemplified in any other, is the Eng-
lish ; —more particularly in the case of the
causes belonging to the higher penal classes,
in which trial by jury is employed. In these
cases, for one instance in which it is true,
there are perbaps some hundreds in which it
is false. The cases in which it is believed,
I should not expect to find so numerous as
those in which it is disbelieved; but (setting
aside the one extraordinary case,) as often
as it is advanced, perjury is employed in the
support of it ; and, as often as it is believed,
30 often is that perjury successful, and guilt
triumphant, and the eriminal taught by ex-
perience how he may proceed with impunity
to the commission of other crimes. Should
the prevention of crimes ever become a pri-
mary object with the powers that be, this
~ource of turpitude, together with so many
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others, might without much difficulty be dried | adjourn the trial to a further day, or, what

up: but as yet, flat justitia, ruat celum, has
Yeen the maxim : meaning by justitia, not the
essence but the forms of justice.

1. One remedy that presents itself is, the
pot receiving any witnesscs to a point of that
sort, witbout their coming accompanied with a
certain number of persons (of whom a part to
‘be housebolders,) in the nature of the com-
purgators of the old law, to give an account
of their character. There is no one, in such
a eountry as this, be he who or what he may,
who is not known to several.

An objection to thisis, that there are many
persons who have no good character, but who,
for all that, may chanee in good truth to have
seen a man in one place, at the time when he
is charged to have committed a erime at an-
other. This is true; but, if the case with
respect to their character be so, it is still fit-
ting it should appear.

But he may be a stranger: either an ab-
solute stranger, a foreigner; or a native just
arrived from a distant country. But if this
be the case, it is fitting it should appear: and
the making it appear may be acrepted in ex-
cuse for the want of compurgators. But how
is this to appear? Not by the single oath of
the witness himself; for he who will perjure
himself in the immediate matter of the cause,
where he is liable to confrontation, will still
more readily do so in the preliminary matter,
where he isnot. The testimony, concerning
him, of that person or those persons with
whom he has lodged within u certain interval,
should be required, in corroboration of his
own: or, lastly, it he is an absolute vaga-
bord, who has lodged nowhere, and is known
to nobody, this also, it is very fitting, should
appear.

2. Another remedy might be, the requiring
notice to be given to the prosecutor, a certain
number of days hefore the trial, of the names
and places of abode of such intended wit-
nesses—a practice already established as to all
evidence on the side of the prosceution, in
cases of treason——a practice much less liable
to abuse in this instancc than in that, In
treason, there is always a common cause, and
a common purse : a cause whieh sanetifies all
means, and which, morecver, sets to work all
means of obtaining acquittal, with at least as
much alacrity in behalf of guilt as of inno-
cence. In ninety-nine cases out of a hundred
of ordinary prosecutions, the prosecutor has
no wish to impress the judge with a persua-
sion of the guilt of the accused, any further
than he is penetrated himself with that per-
suasion.

3. But the only adequate remedy, and one,
perhaps, which may supersede the other two,
is & power in the judge, after hearing all the
testimony (but whether after or before the
verdict given, may be made a question,) to

Vou V1L

comes to the same thing, to appoint a new
one; taking such securities as the nature of
the case may require, for the forthcomingness
of the defendant, by holding to bail, or by
recommittal. In the mean time, all such par-
ticulars as may give a clue to the discovery
of the situations and characters of such wit.
nesses will have been drawn out of them by
interrogation, and the prosecutor will be fur-
nished with such lights as may guide him to
the discovery of more numerous and unes-
ceptionable witnesses, who may prove that the
first set were themselves, at the time, in a
place other than that wherein they pretended
to have seen the accused; or may in some
other way prove the falsity of their story.

Such a regulation being established, — men
who now, for the sake of hire, or an unright-
eous friendship, venture upon a perjury which
rarely admits of detection, as knowing that
it is but bearing on, and all is over, will
shirink from: the thought of encountering such
ascrutiny zs, after such lights, if well elicited,
it is scarcely possible that anything bat ve-
racity sbould bear. I do conceive that the
apprehension of such a scrutiny would, in by
far the greatest number of those instances in
which such machinatious would otherwise be
put in practice, prevent the atiempt from
being made at all, and, should it be made,
from beinz unbappily successful.

Nor will these precautions, if rightly con-~
sidered, be found to be less favourable, upon
the whole, even to those at whose expense
they are taken. The escaping by cvidence
of this suspicious kind, when unsifted and
unexamnined, never fails to leave a stanon a
man’s character, which a therough diseussion,
with such assistance, would effectually wash
out,

§ 12. Of improbalnlity, as regards psycho-
logical facts.

On passing from physical facts to pyscho-
logical facts, a change of language becomes
necessary. Where physical facts are con-
cerned, the repugnancy between the alleged
fact and the facts corresponding to the law
of nature from which it is considered as de-
viating, or of which it is considered as a vio-
lation, i3 sometimes considered as existing in
a degree which attaches to the alleged fact
in question the character of improbability in
this or that degree, sometimes in that super-
lative degree which stamps the alleged fact
as impossible. In the case of the pyscholo-
gical class of facts, this highest degree is not
considered as having any place in the scale.
In such and such circumstances it is impro-
bable that a man should have acted or thought
50 and $0, — thus much is said continually :
but, that in any such case the improbability
should have risen to the helifht of impossi~
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bility, is a degree of intensity to which the
assertion has seldom been raised by the ut-
most heat of altereation. For expressing
the conformity, the uniformity, observable
amongst physical facts, laws of nature have
been long ago laid down, as above observed.
To the purpose of denoting conformity among
psychological facts, the application of that
fictitions mode of speech appears not to have
been ever yet extended. The cause of this
difference is obvious and simple. Amongst
psychological facts, no such close conformity
iz commonly observed as amongst physical
facts. They are not alike open to our obser-
vation ; nor, in so far as they bave happened
actually to be observed, has the result of the
observation been such as to warrant the sup-
position of a degree of conformity equally
close.

The sort of internal perception or con-
sciousness we all feel of what is called the
freedom of our will, is of itself sufficient to
put 8 negative upon the application of any
such term as impossibility to any of the facts
which present themselves as flowing from
that source. To assert the impossibility of
any givenact, is to assert the necessity of the
opposite act: and, in a proposition asserting
the necessity of this or that act on the part
of any human agent, 2 denial of the freedom
of his will is generally understood to be in-
volved.

Examised to the bottom, this conscious-
ness of the freedom of our will would, it is
true, be found to amount to neither more nor
less than our blindness as to a part, more or
less considerable, of the whole number of
joint causes or concurrent circumstances, on
which the act of the will, and with it the
eonsequent physical acts, depend : nor is this
the only instance of a false conception of
power, growing out of impotence. Bat the
question is, not as to what sort of expression
might be best adapted to the case, but what
the expressien is, that is in actual use. And
here too we see a further confirmation of the
observation already made, viz. that it is only
by a sort of misconception and verbal illusion,
that such attributes as necessity, impossibi-
lity, probability, improbability, are considered
and spoken of as if they were attributes and
properties of the events themselves, The
only sort of faet of which they are really and
truly indieative, is the disposition of our mind,
of our own judgment, to be persuaded, with
a greater or less degree of assurance, con-
cerning their existence or non-existence: to
enterfain an assurance, more or less intense,
that, at the place in question, at the time in
question, the fact in question was or was not
in existence.

Physical improbabilities — facts rendered
incredible to enlightened minds by their de-
viation from the course of irrational nature,
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have seldom of late years come upon the car.
pet in any court of judicature, The alleged
improbabilities, which, on that theatre, are
so much more frequently brought forward and
opposed to direct evidence, are of the psy.
chological or mental kind. Alleged or sup-
posed acts or states of the mind : — conscions-
ness or non-consciousness of this or that faet;
recollection or non-recollection ; intention or
non-intention; operation or non-operation of
the idea of this or that pain or pleasure, in
the character of a motive; conduct of such
or such a description, under the influence of
such or such an intention: —any of these acts
or modes of being are alleged as having
exhibited themselves in the mind of some
individual, in circumstances in which, to an
unbiassed mind, judging from the known
constitution of human nature, the existence
of such alleged phenomena would present if-
self as incredible. JInconsistencies — incon-
sistencies in thought or action—is the deno-
mination in common use, under which these
psychological improbabilities may perbaps
with sufficient propriety be comprised. By
the improbabilities of this description with
which a narrative appears pregnant, it will
frequently lose its credit—if not as to the
entire substance of it, at least as to the par-
ticular points to which the improbabihity
appears to extend: the credibility of it will
in this case be said to be overthrown by its
own internal evidence, without its being ca-
pable of being supported, or requiring to be
opposed, by any external evidence.

In cases of this description, the apparent
improbability, as in the above-mentioned
physical cases, will be suseeptible of an in.
definable multitude of gradations. Insanity
may be considered as marking the highest
point in this scale. According to the degree -
in each case, will be the force with which it
acts against the direct evidence— the persua-
sive force with which it operates upon the
mind of the judge. Such as its relative force
is in each instance, such, in that instance,
will be its effect. In one instanece, it will
prevail over the direct evidence, and the di-
rect evidence will be effectually discredited
by it: in another instance, the decision will
be governed by the direct evidence; though,
in proportion to the apparent improbability,
it is but natural that the persuasion on which
the decision is gronnded should be lowered
and weakened by it.

To class these cases of psychological im-
probability under heads, each head being illus-
trated by apposite examples taken from the
most remarkable causes that have been de-
termined, on questions of fact, among the
most enlightened nations, wounid be a work of
considerable curiosity; and, notwithstanding
the impossibility of warking out and distin-
guishing the different degrees and shades of
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improbability, would be of no inconsiderable
vse. But the task would be a work of itself,
too laborious, as well as voluminous, to be
comprised within the limits of the present
work.

The advances that, within the few last
centuries, have been made in the study of
these psychological laws of nature, — these
advances, though not so describable, nor
perhaps so considerable, as those made in
relation to the physical laws of nature, have,
however, been by no means undiscernible in
their effects. To weigh evidence against evi-
dence — to weigh particular evidence against
general probability . requires a proportion-
able ekill in the science of psychology. Itis
to a deficiency of skill in this useful science,
sccompanied with a consciousness of this
deficiency, that the system of procedure may
aseribe so many altogether inapposite or im«
perfect and now exploded contrivanees for the
investigation of legal truth: trial by ordeal,
trial by battle,* wager of law, ocaths expur-
gatory and suppletory.

To the same cause may moreover be ascribed
those defects which may still be observed ia
such abundance in the system pursued with
respect to evidence among the most enlight~
ened pations. To investigate these defeets,
step by step, is the direct object of the pre-
sent work : but, in the meantime, a presump-
tive only, but not unimpressive, proof of
their existence, is the diversity of the courses
pursued on this groand, as between nation
and nation, in the pursuit of the same end;
and not only as between nation and nation,
but between province and province; nay, be-
tween court and court, in the same nation
and the same province.}

* In the year 1818, in an appeal of death, in
the King’s Bench, the appellece waged his battle.
After very lengthened, and very learned argu-
ments, the Court decided unanimously in favour
of the trial. Subsequently, however, the a‘ppel.
lant, by his counsel, stated that he prayed for no
further judgment, and the Court ordered judg
ment to be stayed on the appeal. Ashford v.
Thornton, 1 B. & A. 405. In the following year
all such appeals were abolished, as well as wager
of battle, and trials by battle, in writs of right,
by the 59 Geo. 11 ¢ 46.—Ed.

4+ As it was before remarked that there are
two kinds of physical improbability, so there are
two corresponding kinds of psychological im-

bability. An alleged psyc {'ogmal fact may
g:oimymbable in itself, —that is, improbable,
because incompatible with the ordinary course of
pature; or it may be improbable, because in-
compatible, in a ter or less degree, with some
other fact which has been established by inde-
dent evidence; for instance (in the case of
elinguency,} with the ¢l of the sup-
posed delinquent. . X

‘What is said in this section on psyclml«:hg.cal
Emprobability is equally aj ble to both theset
species of it. Several of the modifications of the
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CHAPTER XVII.

ATROCITY OF AN ALLEGED OFFENCE, HOW
FAR A GROUND OF INCREDIBILITY.}

A €RIME is the more improbable (it has been
said,) the more atrocious; and the practical
inference is —

The more atrocious the offence, the greater
the force of evidence requisite to prove it,

Thus nakedly given, as we see it frequent-
ly, without the requisite explanations, the
observation is fitter for a play or a novel than
for a treatise on jurisprudence. It proceeds
from an indistinct view of the subject; and,
in respect of the practical conclusions pointed
at, it requires explanation, and distinctions to
be made, to prevent it froma being productive
of pernicious errors in practice.

The imputation is an incredible one: Why?
Because the man on whom it is cast bears so
excellent a character:—such is the argument,
in the case mentioned in a preceding chapter.
The imputation is an incredible one: Why?
Because he is @ man: — such is the argument
in the present cage, This is what is called
sentiment; and being so, is addressed, it is
said, to the heart.

The depravity of human nature, and the
dignity of human nature, are among the topics
on which the practitioners in the arts of rhe-
toric (that is, of deception) have been fond
of skirmishing: some on the one, others on
the other, some on either or both, according
to the purpose.

Of a man who brings forward this obser-
vation, the first question to be asked is, what
he means by atrocity? But this is that sert
of question which the sort of writer in ques-
tion takes care not to put to himself; his
readers would not thank him for it. Nothing
is more troublesome to a man, than to be
obliged to know what he means : no error so
pernicious, that he would not rather adopt
and give currency to, than lvad himself with
so much tronble. To explain or to inquire
what it is a man means, is metaphysies: —
light is an object of hatred to all owls and
to all thieves; definitions, under the name
of metaphysics, to all rhetoricians, < 1 hate
metaphysics,” exclaims Edmund Burke, some-
where: it was not without cause.

What then is, on this occasion, meant by
atrocity ? — the atrocity of the offence—no,

latter species have been treated of at considerable
llc;:‘gm in the former part of the present book.
or.

4 This bas appeared to the Editor to be the
most proper place for the present dissertation ;
which clem‘%’y ‘lﬁlongs&to t}ﬁe head of pyscho_l:—

ical im abilit ough apparently not ifi-
Ended bme Author to sgerve!;i:m i‘lll’;ugnm
of the probative force of the species of evidence
indicated by that termn,
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not of the offence; that would not be senti-
mental enough: — of the crime. The word
crime, being incurably indistinet and ambi-
guous, is the word to be employed upon all
rhetorical occasions.

Does it mean the mischievousness of the
offence? If it does, the proposition is in a
great degree erroneous. Of all offences, by
far the most mischievous are these which owe
their birth, or tend to give birth, to civil war:
treason, rebellion, sedition, and the like. —
Suppose a civil war: — subject of dispute,
title to the throne: question on which the
title turns, legitimacy. The nation is equally
divided: to-day, one half are traitors; to-
morrow, the other half. Whichever half is,
for the time being, on the unsuccessful side,
and composed thereby of seditionists, rebels,
traitors, it is on that side that you find the
most disinterested, the most generous, the
most heroical of mankind. 1f, then, by atro-
city we mean mischievousness, the proposi-
tion, that an offence is the more improbable
the more atrocious it is, is not true.

By atrocity is not unfrequently, perhaps
most frequently, meant, neither more nor less
than odiousness; meaning of course by odious,
that which is so (no matter for what reason,
no matter whether with or without reason)
to the individual by whom the appecllation is
employed : ina word, that which is the ob-
ject of bis antipathy. To one set of men, the
man who differs from them in some pecaliarly
tender point bearing relation to religion, is
the most atrocious character; to another, or
to the same, the man who has been drawn
into some devious path by the impulse of the
sexual appetite. The existence of the Chris-
tian, the Theist, the Atheist, I have thus
heard successively denied by their respee-
tive abominators. In printed books I have
observed doubts, next in foree to denial,
expressed with relation to the existence of
those non-conformists who, in company with
the wearers of linsey-woolsey, are consigned
to destruction in the second edition of the
Mosaic law. All passions are cunning; anti-
pathy not less so than any other. On the
part of the antipathist, the profession of in-
credulity is but a pretence and a disguise, to
enable him with more decency to give vent to
his rage, and with more effect to point the
rage of others against the odious object. If
the existence of these monsters is so incredi-
ble, the practical consequence should be, not
to be so ready to devote to perdition this or
that individugl, under the notion of his being
one of them. But the antipathist knows bet-
ter than to be thus cheated of his prey. The
existence of the monster is to be incredible,
ot pext to incredible, for the purpose of
rendering him proportionably odious. The
odiouysness, being the medium of proof for
the demonstration of the improbability, is as-
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sumed of course; and, forasmuch as an at.
tempt to prove supposes the necessity of proof,
and assumption the non-necessity of proof,
assumption of a fact is still more persuasive
than the strongest proof of it. To screw up
the odium against a man to the highest pitch,
you begin with declaring his existence — the
existence of so odious a character— next to
impossible: having thus pointed against him
the rage of the judge, you make use of that
rage for disposing the judge to believe him
guilty, While Louis X1V. was persecuting
the Huguenots, it was an established maxim,
a fiction of French law, that there were no
such persons in existence.

By atrocity may, again, be meant cruelty.—
crueity displayed in the commission of the
offence. This sense is, of all, the most literal
and proper sense. But, if the import given
to the word atrocity is thus confined, the
application of the maxim, the description of
offences to which it is applicable, is propor-
tionably confined. It is almost confined to
personal injuries, homicide included. If wil-
ful destruction by fire or water be included,
it will be either because homicide, or the
imminent danger of that mischief, and upon
a large scale, are involved — or because, in
its application to property, the amount of
the mischief or danger is so indefinitely ex-
teusive,

Consider, then, the maxim in this sense. In
the ease of an offence characterized by cruelty,
the seduecing motives have to contend with
the motive of humanity, sympathy, general
benevolence (take which name you will, ) —to
contend with it in its character of a restrain-
ing, a tutelary motive.* The disposition of
the individual in question being given {that
is, the etfective force with which it habitually
acts upon his mind,) —the greater the degree
of cruelty said to be displayed m the offence
said to be committed, the greater the force
with which. or that particular occasion, the
motive in guestion must have opposed the
perpetrati