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PI EFACE.

Two covRsns of lectures, delivered by the Author

while he had the honour of holding the Corpu_

Professorship of Jurisprudence in the University of

Oxford, have been alread)/.i_ubtished with the titles

_Village-Communities in _ the East and West,' and

' The Early History of Institutions.' The substance

of the present volume was originally contained in

lectures which formed part of various other courses

given by him at Oxford; but in some cases the

form has been materially altered.

The Author continues in these pages the line of

investigation which he has followed in former works.

He endeavours to connect a portion of existing

institutions with a part of the primitive or velar

ancient usages of mankind, and of the ideas asso-

ciated with these usages. In his first four chapters

he attempts, with the help of the invaluable series
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[6] PREFACE.

of ' Sacred Books of the East,' translated under the

superintendence of Professor Max Miiller, to throw

some light on that close implication of early law

with ancient religion which meets the inquirer on

the threshold of the legal systems of several societies

which have contributed greatly to modern civili-

sation. In the chapters which follow, he treats of

another influence which has acted strongly on early

law, the authority of the King. In the later por-

tions of the book he examines certain forms of pro-

pel_y and tenure, and certain legal conceptions and

legal classifications, which have survived to our day,

but which appear to have had their origin in remote

antiquity. In a few words at the commencement of

his Seventh Chapter, the writer has explained his

reasons for prefixing to his later chapters a discussion

of some ' Theories of Primitive Society.'

The substance of Chapters V., VI., IX., and XI.

has already appeared in the 'Fortnightly Review,'

and the bulk of Chapter VIII. in the ' Nineteenth

Century ;' and the Author has to express his thanks

to the proprietors of those periodicals for their per-

mission to republish his contributions.
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EARLY LAW AND CUSTOM.
io*

CHAPTER I.

THE SACRED LAWS OF THE HINDUS.

Tnn study of the sacred languages of India, which

has given to the world the modern science of Philo-

logy and the modern theory of Race, began virtually

in the study of sacred Indian law. Sir William

Jones, who, though he was not absolutely the earliest

of Anglo-Indian Sanscritists, was the first to teach

the West that there was in the East such a language

as Sanscrit, and a literature preserved in it, does not

appear during his Oriental studies in England to have

suspected the existence of the treasure he was destined

to disinter. He seems rather to have sought the key

to Eastern knowledge in two spoken and highly-

cultivated languages--Arabic and Persian. But he

accepted a Judgeship in a Court of Justice newly esta-

blished in Bengal, under an Act of Parliament which

reserved to native litigants the application of their

own laws and usages in all questions of inheritance
B.



'__ THE SACRED LAWS OF THE HINDUS. CHAP. I.

and contract ; and, from a much earlier period, it had

been the practice of all the Indian Courts to attach

to themselves Moolvies and Pundits--that is, native

professors of Mahommedan and Hindu law--for the

purpose of advising them on the ]eg_ rules, of which

these experts represented themselves to be the deposi-

taries. The correspondence of Sir William Jones re-

peatedly expresses his suspicions (perhaps not always

quite just) of the fidelity and honesty of the native

advisers of the tribunals. ' I can no longer bear,' he

writes in September 1785, 'to be at the mercy of our

Pundits, who deal out Hindu law as they please, and

make it at reasonable rates when they cannot" find it

ready-made.' He therefore formed a determination to

acquaint himself personally with the sources of the law

from which they pretended to draw their opinions.

With Arabic he was already familiar, and he therefore

required no assistance in his studies of Mahommedan

law ; but for the purpose of mastering the virtually

unknown language in which the Hindu law was

contained, he found it necessary to visit during his

v_cations several of the decaying and decayed seats

of learning in which knowledge of it was still pro-

fessed, and he organised a staff of Hindu scholars to

aid him in his Sanscrit studies, and to record their

results. The plan for improving the administration

of Anglo-Indian justice which finally commended

itself to him was one for the preparation of a Digest
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in English of Hindu and Mahommedan law, which

should need no Pundits or Moolvies for its interpreta-
tion. Much to their honour, the Indian Government

of the day, formed of Lord Cornwallis and his Council,

_ccepted his offer to preside over the undertaking, and
his staff of native experts, considerably increased, was
taken into the Government service. On his monument

by Flaxman, in the chapel of University College at
Oxford, he sits surrounded by his company of native

literates, amid conventional Indian foliage, bareheaded,
in the open air.

It was in fact from these native Hindu teachers that

Sir William Jones learned, and the learned and curious

all over the West were _adually informed, that in a

part of the world just coming under the British

sceptre there existed an ancient language, the elder
sister of the classical languages so honoured in the

West, a series of poems which might not unjustly be
compared to the Homeric epics and the Attic drama,
and laws twice as old as the legislation of Solon and

the Twelve Tables of Rome. It is impossible now--

now that India has become more commonplace as she
has got nearer ; now that, here at all events, she is

associated with frontier wars, budgets, opium, and
grey shirtings--to reproduce the keen throb of intel-

lectual interest which the literary portion of these
discoveries sent through Europe. But Sir William

Jones was even more of a jurist than a scholar, and
J_2
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nothing seems to have surprised and interested him
more than the assurance of his teachers that, in the

ancient language he was learning, there survived legal

writings asserted to be of sacred origin, of vast an-

tiquity, and of universal obligation among Hindus.

The oldest of them was said to have been dictated by

Manu, a divine being who had been mysteriously asso-

ciated with the creation of all things ; and it was de-

scribed as the acknowledged basis of all Hindu law and

Hindu institutions, the fountain of all civil obligation

to more than a hundred millions of men. The book

was actually extant, and the translation of it which he

gave to the world, with the title _Institutes of Hindu

Law_ or the Ordinances of Menu, according to the

Gloss of Culldca,' was the first-fruits of his labours on

the Digest which he had planned. He seems, in

fact, to have regarded it as standing to this projected

Digest much in the same relation as the Roman

Institutes to the celebrated Digest of the Emperor
Justinian.

It does not seem to me possible to doubt that the

account which Sir William Jones gave of the Book
of Manu in his Preface to his translation was a

rationalised version of the statements made to him

by his native teachers, who seem all to have belonged

to one particular school of Hindu learning, accus-

tomed to hold Manu in especial honour. Sir William

Jones considered this personage, who_ in the treatise
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called after him, sits 'reclining on his arm, with his

attention fixed on one object, the supreme God,' as

a real individual human being, and the personal

author of the legislation attributed to him. Sir

William Jones compares him to the Cretan Minos

and the Egyptian Men, partly on account of the con-

sonance of names. As I have just stated, he sees an

analogy in this law-book to the Institutes of the

Roman Justinian, but he assigns to it the prodi_ous

date of 1,280 years before Christ. In the light of newer

knowledge, which nevertheless might not have existed

but for Jones, we can see that these statements of his

require correction. There is no doubt that, if Manu

is to be compared to a book known to Englishmen,

it should have been to a book a good deal more

familiar to them than the Roman Institutes, the

book of Leviticus. For Manu, though it contains

a good deal of law, is essentially a book of ritual, of

priestly duty and religious observance ; and to this

combination of law with religion the whole family of

Hindu writings, to which the book of Manu belongs,
owe some remm-kable characteristics on which I am

desirous of dwelling. It is not at the same time to

be supposed that the combination is peculiar to the

Hindus. There is no system of recorded law, literally

from China to Peru, which, when it first emerges into

notice, is not seen to be entangled with reli_ous
ritual and observance. The law of the Romans has
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been thought to be that h_ which the civil and Pontiff-

cal jurisprudence were earliest and most completely

disentangled. Yet the meagre extant fi'aoanents of
the Twelve Tables of Rome contain rules which are

plainly religious or ritualistic "-

Thou shalt not square a funeral pile with an adze.
Let not women tear their cheeks at a funeral.

Thou shalt not put gold on a corpse.

We are told by Cicero (' De Legibus,' 2, 25, 64) _
that several of these rules contained in the Tenth of

the Roman Tables were taken from Greek originals.

He attributes the Greek rules to Solon, and explains

that they limited the costliness of the ancient ritual
of funerals.

The opinions of Sir William Jones produced great
effects both hi the East and in the West. One result

which followed from them I must pass by with notice

very unequal to its practical importance. The Anglo-

Indian Com'ts accepted from the school of Sanscritists
which he founded the assertion of his Brahmanical

advisers, that the sacred laws beginning in the extant

book of Manu were acknowledged by all Hindus to

be binding on them. The impression in the mind of

the English judicial officers--an impression shared, I

infer from.its language, by the English Parliament_

manifestly was that the sacerdotal Hindu law corre-

sponded nearly to the English Common Law, and was
at least the substructure of all the rules of life followed
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by Hindus. It is only just beginning to be perceived

that this opinion had a very slender foundation, for

it is probable that at the end of the last century large

masses of the Hindu population had not so much as

heard of _Ianu, 1 and knew little or nothing of the

legal rules supposed to rest ultimately on his

authority. The original range of operation which it

is possible to allow to the sacerdotal laws has been

much narrowed by very recent investigation. Some

years ago, on my return from India, I stated in a

book on ' Village Communities in the East and West '

(pp. 52, 53) the opinion which I had formed after

personal inquiry among Indian judicial officers.

' The conclusion,' I said, ' arrived at by the persons

who seem to me of highest authority is, first, that

the codified law--Manu and his glossators--embraced

originally a much smaller body of usage than had

been imagined; and next, that the customary rules,

reduced to writing, have been very greatly altered by

Brahmanical expositors, constantly in spirit, sometimes

in tenor. Indian law may in fact be affirmed to consist

of a very great number of local bodies of usage, and

of one set of customs, reduced to writing, pretending

to a diviner authority than the rest, exercising con-

sequently a great influence over them, and tending,

* A high authority informs me that there are few, ff any, re-
ferences to Manu in the Sanscrit literature other than the legal

treatises. These last quote a ' ]_Ianu,' but the writings quoted
under that name are not those now extant.
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if not checked, to absorb them.' Since then, my con-

clusion has been greatly fortified by more systematic

examination of the phenomena. There is in India

a province, the Punjab, the country of the Five

Rivers, which was the earliest seat of the Aryan

Hindus on their descent from their original home

into the Indian plains. The laws and institutions of

this province have quite lately been the subject of an

exhaustive official inquiry (' Punjab Customary

Law,' edited by C. L. Tupper, Calcutta, 1881).

Among several results of great interest which seem

to me to have been reached, one is that we have in the

Punjab the Hindu institutions very much in the state

in which they were before the Brahmanical expositors

took them in hand. The traces of the religious ideas

which profoundly influenced the development of what

is known as the Hindu law are here extremely slight ;

and few things can be more instructive to the legal

archaeologist than the comparison of the Punjab
rules with those worked out in Brahmanical schools

far to the south-east. This Punjab Hindu law ex-

hibits in fact some singularly close resemblances to
the most ancient Roman law. There is also evidence

that the strcmn of Hinduism which at some time or

another flowed over the southern peninsula of India

was extremely superficial. 2 The southern Hindu has

/¢Iuch attention is deserved by the two works of Mr. J. H.
Nelson, A View of the Hindu Zaw as admlnlstered by the tt_h
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always been regarded as a lax Hindu ; but the truth

seems to be, not that he negligently violates the

Hindu sacerdotal law, but that neither he nor his

forefathers ever knew it in anything like its inte_oTity.

Some other views, which are not now accepted

by the most learned Sanscritists, had their origin in

the theories first propounded in Sir William Jones's

preface. The probable antiquity of Manu's law-

book was much exaggerated. Its true date is un-

known: in Indian literary history there are almost

no trustworthy dates : but it is now believed to be

relatively modern--almost the most modern of a

large family of Sanscrit writings more or less treating

of law. This opinion is the result of a test first

applied by Professor Max Miiller, and now univer-

sally accepted by Sanscritists as conclusive. The

law-book of Mauu is in verse, and Verse is one of

the expedients for lessening the burden which the

memory has to bear when writing is unknown or

very little used. But there is another expedient

which serves the same object. This is Aphorism or

Proverb. Even now, in our own country, much of

popular wisdom is preserved either in old rhymes

or in old proverbs; and it is well ascertained that

Court of Madras, and The Scientific Study of the Hindu Zaw, par.

tieularly the first. There may be a question whether the practical
evils pointed out in these books are now remediable, or, if they are
remediable, by what methods they should be removed : but of their
existence I do not think there can be any reasonable doubt.



10 THE SACRED LAWS OF THE HINDUS. CHAP.L

during the Middle Ages much of law and not a little
of medicine was preserved among professions, not

necessarily clerkly, by these two agencies. A great

deal of old German law compressed into maxims has

been preserved, and it is probable that the Latin legal
maxims well known to English lawyers, and some-
times spoken of as the quintessence of wisdom, were

really aids to recollection. As to Verse, the ordinary

medical practitioner once carried his professional

knowledge with him in the versified Latin rules of

the school of Salerno--that curious body of medical

precepts which begins with the grim warning, 'con-
tra vim morris non est medicamen in hortis.' In Sir

William Jones's day, an abridgment of Lord Coke's
' Reports' in verse was in existence ; and he gravely
remarks that, if the verse had been smoother and the

law more accurate, every student might have been
advised to use it. Now, the Sanserit law-books are

sometimes in aphoristic prose, sometimes in verse,
sometimes in a mixture of both; and the canon

established by Max Miiller is that, in India at all

events, books of aphorisms are older than books of

verse; and the clue being once found, many more
proofs disclose themselves that Manu, which is

wholly in verse, is much more recent than the Hindu

law-books (such as Apastamba and Gautama, 3

3 Apastamba and Gautama are translated in vol. ii. of Max
_{uller's 8c_cred .Book,s of the Easg, Vasishtha in vol. ix., Baud-



cm_l_. L THE SACRED LAWS OF THE HI,fi)US. 11

which are wholly in aphoristic prose), and even more

modern than books (like Vishnu and Vasishtha _)

which are partly in prose and partly in verse. ' In

the whole of Vedic (that is Hindu scriptural) litera-

ture,' says Max Mifller, ' there is no work written,

like Manu, in the regular epic sloka, and the con-

tinuous employment of this metre is a characteristic

mark of post-Vedie writings.' Manu, therefore, in

spite of its great modern reputation, belongs to the

Hindu Apocrypha. Nor is it believed that we have

the book in its original form. Dr. Jolly (preface

to Vishnu) speaks of the ' abundant evidence' for

its having undergone modifications and entire trans-

formations in successive periods.

The result of all this literary investigation and

discussion is, that no book has had so many dates
attributed to it as the book of Manu. Sir W.

Jones placed its age at 1280 B.c., Schlegel at 1000

B.c., Elphinstone at 900 B.c., Monier Williams at

about the fifth century B.C., Max Mifller at not earlier

than 200 B.c. But the high authority of the late Dr.

Burnell is now cited for so late an age of the original

book as 400 A.D., and it has even been attributed in

h£yana in the same volume, and his most important clmpters in

West and Biihler's Digest of Hinder Law. This writer is regarded
by ]earned Hindus as an extremely old authority, but the extant
text is in a very untrustworthy conditien, as may be seen from Dr.

Biihlel's Introduction. Vishnu is translated by Jolly in voh w
of the Sacred JBooks. 4 Ibid.
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its present form either to the eleventh or the four-
_eenth century of our era. (See Nelson, ' Scientific

Study of Hindu Law,' p. 37.) It is as though it

were thought doubtful whether a particular work

were composed at the fabulous date of the Taking

of Troy, or at the historical date of the Battle of
Bannockburn. The book itself, however, purports
to be coeval with the creation of the world, and I

suppose that a Hindu holding the opinions now
considered orthodox would be bound to claim for it

an indefinitely high antiquity. At the same time, its

audacious pretension to be of divine origin is out-
done in some of the writings now shown to be older,

for the so-called Code of Vishnu professes to have

been dictated by one of the Persons of the Hindu

Trinity to the Goddess of the Earth.
When this sacred legal literature of the Hindus is

surveyed in its entirety, it is impossible not to recog-
nise the plausibility of the modern theories of its
origin. No one treatise, and still less the aggregate

of treatises, is the production of an individual man or

of an individual mind. The literature is the gradual

growth of schools of learned Brahmans, which are

still found in India. They are companies or cot-
porations of men devoted to sacred learning. Per-

haps the nearest analogy to their work is to be found
in the labours of the Benedictines. But the com-

parison must not be pushed too far. The conception
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of a celibate order appears to have been unknown to

the early Hindus. Each school was either in its

beginning an actual family, or, if originally it was a

mere collection of voluntary pupils sitting at the feet

of a teacher, it tended to shape itself upon the model

of the family, as the only known form of permanent
association. The distinction between one school and

another probably consisted in the particular set of

authorities (as i_ would now be, the particular stand-

ard books) which it followed; and, as it went on

from generation to generation, it was recruited partly

by voluntary adherence and partly by hereditary

descent. The double process is clearly reflected in

the text of one of our oldest authorities, Apastamba.

The student desirous of being initiated into sacred

learning is to go to a man ' in whose family it is

hereditary, who himself possesses it, and who is

devout in following the law' (Apastamba, I. i. 1.

11). On the other hand, the pupil is directed to
consider the teachers of his teacher as his ancestors

(Apastamba, I. i. 7. 12). This view of the relation

of teacher and pupil has by no means died out in

India. The Hindus still regard ' a school consisting

of a succession of teachers and pupils as a spiritual

family' (Dr. Bithler, loc. cir.) And according to

the letter of the law recognised by the Indian Courts,

though not perhaps according to the actual practice.

teacher and pupil still inherit from one another, just
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as they did in the remote days of Apastamba, who

]ays down that, on failure of the nearer kinsmen,

' the spiritual teacher inherits, and in failure of the

spiritual teacher a pupil shall take the deceased's

wealth, and use it for religious works for the deceased's

benefit, or he may himself enjoy it' (n. vi. 14. 3).

There are analo_es to this sacredness and strict-

ness of literary relations in the literary history of
two societies with little or no intellectual likeness to

the Hindus. Mr. Grote's theory of the Homeric

poetry, taken in a mass (ii. 176-178), is that it was

the aggregate production, not of one man, but of a

gens or clan of Homeridee, of whom Homer was the

name-giving ancestor, real or supposed, the ' divine

or semi-divine eponymus or progenitor, in whose

name and glory the individuality of every member

of the _ens was merged.' ' Homer is no indMdual,

but the divine or heroic father of the Homerids, the

ideas of worship and ancestry, coalescing, as they con-

stantly did, in the Grecian mind.' A still nearer

analoKy is one which, like many others, occurs in the

ancient legal literature of the Irish. ' Literary foster-

age,' I wrote in a former work ('Early History of

Institutions,' p. 242), 'was an institution nearly con-

nected with the existence of the Brehon law schools,
and it consisted of the various relations established

between the Brehon teacher and the pupils he received

into his house for instruction in the Brehon lore.
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However it may surprise us _hat the connection

between Schoolmaster and Pupil was regarded as

peculiarly sacred by the ancient Irish and as closely

resembling natural fatherhood, the Brehon tracts

leave no room for doubt on the point. It is expressly
laid down _ that it created the same Pat_oia Pot_'st_'._.

as actual paternity; and the literary foster-father,

though he teaches gratuitously, has a claim through

life upon portions of the property of the literary foster-

son. Thus the Brehon with his pupils constituted,

not a school in our sense, but a true family. While

the ordinary foster-father was bound by the law to

give education of some kind to his foster-children--

to the sons of Chiefs instruction in riding, shooting

with the bow, swimming, and chess-playing, and

instruction to their daughters in sewing, cutting out,

and embroidery--the Brehon trained his foster-sons

in learning of the highest dignity, the lore of the

chief literary profession. He took payment, but it

was the law which settled it for him. It was part of

his status, and not the result of a bargain.'

On the whole, few literary theories of modern

mintage have more to recommend them than that

which Professor Max Mifller first gave of the large

The literary, foster-father has the power of pronouncing
judgment and proof and witness upon the foster-pupil, as has the
father upon the son, and the Church upon her tenant of ecclesias-

tical lands (Ancient ;Laws of Ireland, ii. 349).
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extant body of Hindu sacerdotal legal writings.

They were gradually evolved by Brahmanic families,

real or artificial. ' The great number of these writ-

ings,' he says in his letter, first printed in Morley's

Digest, 6 'is to be accounted for by the fact that

there was not one body of Kalpa-Sutras binding on

all Brahmanic families, but that different old fami-

lies had their own Kalpa-Sutras. These works are

still very frequent in our libraries, yet there is no

doubt that many of them have been lost. Sutras are

quoted which do not exist in Europe, and the loss of

some is acknowledged by the Brahmans themselves.'

As regards the Manava Dharma Shastra, the Manu

translated by Sir William Jones and asserted by his
native teachers to be the basis of all sacred Hindu

law, it is a late redaction of the legal doctrine of the

Manavas, a gens or clan called after a Manu fre-

quently mentioned in Sanscrit literature, but men-

tioned by the writer of the extant book as somebody
different from himself. If the old Manu ever com-

posed a law-book (which is doubtful), it would

certainly not have been composed in the metre of the
extant code.

The theory upon which these schools of learned

men worked, from the ancient, perhaps very ancient,

Apastamba and Gautama to the late Manu and the

G Now ¢o be read at p. 1 of the Introduction _o Apastamba_ in
vol. ii. of the Sacred Books.
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still later Narada, is perhaps still held by some per-

sons of earnest reli_ous convictions, but in time now

buried it affected every walk of thought. The fun-

damental assumption is, that a sacred or inspired

literature being once believed to exist, all knowledge

is contained in it. The Hindu way of putting it was,

and is, not simply that the Scripture is true, but that

everything which is true is contained in the Scripture.

From very early times, the Hindu doctors appear to

have been conscious of difficulties in the interpre-

tation or application of their theory. Sometimes

books of authority contradicted one another. Some-

times they failed to supply a basis for received

doctrines or for immemorial religious practice. One

of the earliest of expedients was to suppose the loss

of passages in the most ancient portion of the

Scriptures. _If you ask,' says Apastamba, 'why
the decision of the Aryas presupposes the existence

of a Vedie passage, then I answer, All precepts were

originally taught in the Brahmanas, but these texts

have been lost. Their former existence may, however,

be inferred from usage. It is not, however, per-
missible to infer the former existence of a Vedic

passage where pleasure is obtained by following the

custom ; he who follows such usage becomes fit for

Hell' (I iv. 12.10). With the aid of such expedients,

of which several are still in use among learned Hindus,

the theory has survived ; and it is to be observed that
C



]8 THE SACRED LAWS OF THE HI_'-DUS. c_AP. L

such a theory, firmly held during the infancy of syste-

matic thought, tends to work itself into fact. As

the human mind advances, accumulating observation

and accumulating reflection, nascent philosophy and

dawning science are read into the sacred literature,

while they are at the same time limited by the ruling

ideas of its priestly authors. But as the mass of this

literature grows through the additions made to it by

successive expositors, it gradually specialises itself,

and subjects, at first mixed together under vague

general conceptions, become separated from one

another and isolated. In the history of Law the

most important early specialisation is that which

separates what a man ought to do from what he

ought to know. A great part of the religious litera-

ture, including the Creation of the Universe, the

structure of Heaven, Hell, and the Wor]d or Worlds

and the nature of the Gods, falls under the last head,

what a man ought to know. Law-books first

appear as a subdivision of the first branch, what a
man should do. Thus the most ancient books of this

class are short manuals of conduct fo# an Aryan

Hindu who would lead a perfect life. They contain

much more ritual than law, a great deal more about the

impurity caused by touching impure things than about

crime, a great deal more about penances than about

punishments. They are intended to guide the faithful

Hindu of the three higher castes from birth to death,
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and give him full directions for living first as a

student of holy books, ne.rt as a householder (or, as

we should say, a citizen), and finally for that is

assumed to be the proper lot of every man in old agem

as a religious ascetic or a hermit. 7

This remarkable distribution of life runs through

the whole series of sacred legal writings, and only

disappears when they become mere law-books. The

Brahman alone teaches, but the entire youth of the

three higher castes, Brahmans, Kshatriyas, and

Yaisyas, come and sit at his feet to be instructed in

sacred learning; it is _ot even certain from some

passages whether the lowest and most despised of

castes, the Sudras, are always excluded. This is the

period of Studentship. When it comes to an end,

the instructed Hindu returns to his family and to

civil affairs. He is then the Householder. But,

Ivhen old age is beginning, it is assumed in these

books (whatever may have been the actual practice)

that he withdraws from active life and doses his days

as a Hermit or Ascetic, following a code of self-denial

which is prescribed for him in full detail. It is of

course to the second of these periods, that of life as a

Householder, that we must look for whatever light the

sacred laws of the Hindus may throw upon the ancient

The Student, who had completed his novitia_ might at any
time become an Ascetic, but the regular course of life is that in-
dicated in the text.

c2
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history of law. The first of them, Studentship, is

remarkable, as disclosing the true secret of the hold

of the sacred literature on large portions of the Hindu

race, and of the respect paid by it to the teachers of

the race, the Brahmans. For the education of the

young Hindu is not merely an education in the holy

texts and doctrines; it is a training in reverence, almost

amounting to abject servility, bestowed on the litera-

ture and its professors in about equal proportions and

inculcated by a system of rules adapted with extreme

skill to immature minds. The third period, however,

that of Asceticism, is the one which on the whole

seems most unintelligible to the modern reader of

these books, and it merits some special attention before

this chapter is closed. The duty of adopting the

ascetic life, and the rules for following it, referred

to in at[ the law tracts, are discussed at much

length by Manu in the sixth chapter. _Having thus

remained,' it is written, ' in the order of Householders,

let the twice-born man (" twice-born," that is, through

the study of the Vedas), who has before completed

his studentship, dwell in a forest, his faith being firm

and his organs wholly subdued. When the father of

a family perceives his muscles become flaccid and his

hair grey, and sees the child of his child, let him then

take refuge in a forest. Abandoning all food eaten

in towns, and all his household uteneils, let him repair

to the lonely wood, committing the care of his wife
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to his sons, or accompanied by her, if she choose

to attend him . . . Let him be constantly engaged

in reading the Vedas, patient of all extremities . . .

Let him bear a reproaehful_ speech with patience;

let him not, on account of this frail and feverish

body, engage in hostility w]th any one living. With

an angry man let him not in his turn be angry;

abused, let him speak mildly; nor let him utter a

word referring to vain illusory things . . . Delighted

with meditating on the Supreme Spirit, sitting fixed

in such meditation, without needing anything earthly,

without any companion but his own soul, let him

live in this world, seeking the bliss of the next . . .

.% gourd, a wooden bowl, an earthen dish, or a basket

made of reeds, has Mann, son of the Self-existent,
declared fit vessels to receive the food of men devoted

to God.'

It is still a comparatively common practice in

India for the aged Hindu to retire into 'religion,'

and the taw, as administered by tha British tribunals,

makes provision in many places for the case of a

Hindu who has embraced a rdigious life, and ceased

to participate in any kind of secular business. There

is nothing by itself surprising in the custom, consider-

ing the tremendous series of experiences which the

devout believer in Hinduism is led to expect as await-

ing him at the moment of his death. Neverthdess,

there is reason for thinking that the withdrawal of the
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aged from activity is more ancient than the Hindu

theological system_ and has existed independently of

it, as a secular practice, in many early societies. The

Patria Potestas, which is witnessed to by the ancient

law or custom of so many communities, was founded

on power quite as much as on parentage ; and when

the power fails, there are many signs that the patri-

archal authority departs. In the Hindu law of

Succession, death is not by any means necessarily

the occasion of inheritance ; the contingency quite as

commonly contemplated is withdrawal from secular

life ; the householder quitting his family and dividing

his substance among his children--nay, being even

liable (though this is a violently disputed point) to

be forced into retirement by his sons. There is

some evidence, moreover, that, when the larger asso-

ciations of Hindu kindred, the Joint Families, were in

a more ancient state than that in which we see them,

they recognised three classes of persons as entirely

helpless and therefore dependent on the group at

large; tile children, the unmarried daughters and

widows, and the old men. The 'seniors' not in-

frequently mentioned in the Irish Brehon law, and

stated to be persons for whom the sept must make

provision, are no doubt aged men.

There is reason, in thct, to believe that at some

period of human history a revolution took place in the

status of aged men, not perhaps unlike that which is
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still proceeding in the case of women. There is

abundant testimony that tribes, long pressed hard by

enemies or generally in straits for subsistence, system-

atically put their members to death when too old for

labour or arms. The place from which a wild Slavonic

race compelled their old men to leap into the sea is

still shown. And the fiercer savage has often in many

parts of the world made food of them. Nevertheless,

the ancient records of many communities, especially

those of Aryan speech, show us old age invested

with the highest authority and dignity. Mr. Free-

man (in his ' Comparative Politics,' FP. 72, 73) has

given a long list of honorific names belonging to

classes or institutions, which indicate the value once

set by advancing societies on the judgment of the

old. Among them are, Senate, _/epovo-& (the Spartan

Senate), 8_?_o_,e'povve_(its Homeric equivalent), _rpc'o'-

fle_s (Ambassadors), Euldorman, Elder, Presbyter,

Monseigneur, Seigneur, Sire, Sir, and Sheikh; and
Mr. Freeman closes with the Old Man of the Mountain.

So great a number of titles, civil and ecclesiastical,

are evidence of a very strong sentiment, and suggest

that this exaltation of old age was a definite stage in
the ascent to civilisation.

There is a story of a New Zealand chief who,

questioned as to the fortunes of a fellow-tribesman

long ago well known to the enquirer, answered, ' He

gave us so much good advice that we put him
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mercifully to death.' The reply, if it was ever given,
combines the two views which barbarous men appear
to have taken at different times of the aged. At first

they are useless, burdensome, and importunate, and

they fare accordingly. But at a later period a new
sense of the value of wisdom and counsel raises them

to the highest honour. Their long life comes to be

recognised as one way of preserving experience. The

faculty of speech, which separates man from the

brute, and the art of writing, by which the society
capable of civilisation is distinguished from the

society condemned to permanent barbarism, are simply

methods by which experience is enlarged, compared,

and transmitted, and by which mankind is enabled
to have more of it than is contained in single

separate lives. Yet the individual life is always the
original source of experience, and at some time or

other it must have been perceived that the more the

individual life was prolonged, the larger was its
eontribution to the general stock. This seems the

best explanation of the vast authority which, in the

infancy of civilisation, was assigned to assemblies of

aged men, independently of their physical power or
military prowess. It probably sprang up among
communities which had no writings to learn from,

and who were conscious that the importance of the

arts which were necessary for their very existence

was out of all proportion to the average shortness of
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life. Almost everywhere in the advancing portions

of the ancient world we find that the old, generally

organised in assemblies_ had a large share of the

public powers, and there is a survival of these ideas

in the minimum limit of age which has been made the -
condition of a seat in the artificial Second Chambers

which have been constructed over most of the civil-

ised West as supposed counterparts of the English
House of Lords. But these modern Second Chambers

reverse to a great extent the functions of the ancient

assemblies, known, from their names and otherwise,

to have originally consisted of old men. [[he Second

Chamber is nowadays assumed to have a veto in the

legislation of the Chamber which has the initiative ;

but the ancient Senates, in their primitive condition

at all events, decided beforehand what measures

should be submitted to the Popular Assembly, and

if they legislated themselves, their enactments had

reference to special departments of State, such as

religion and finance. On thewhole, they were rather

administrative than legislative bodies. The nearest

analogy to the very important control over the law-

making power which they once possessed, must be

sought in the indefinite but most real and effective

authority which an English Cabinet enjoys through

its virtual monopoly of the initiative in legislation.
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CHAPTER II.

RELIGION AND LAW.

THE most ancient of the books containing the sacred

laws of the Hindus appear to me to throw little light

on the absolute origin of law Some system of actual

observance, some system of custom or usage, must

lie behind them ; and it is a very plausible conjecture

that it was not unlike the existing very imperfectly

sacerdotalised customary law of the Hindus in the

Punjab. But what they do show is, if not the

b%dnning of law, the beginning of lawyers. They

enable us to see how law was first regarded, as a

definite subject of thought, by a special learned class ;

and this class consisted of lawyers who were first of

all priests. There are signu of the ancient identity of

the two professions in the earliest recorded usages of

several races, Celts, Romans, and Greeks. Nobody,

for example, will understand the ancient Roman

laws, er , with that obstinate adherence of his to texts

which has characterised his profession during so many

centuries, and that method of stating his facts in



c_&t'. II. I_ELIGION AND LAW. 27

inflexible formulas which has only just died out in

this country, unless it is realised that the jurisconsult

sprang from the pontiff or priest. All through the

Middle Ages the lawyer who was avowedly a priest

held his own against the lawyer who professed to be

a layman; and ours is the only country in which,

owing to the peculiar .*urn of our legal history, it is

difficult to see that, on the whole, .the canonist exer-

cised as much influence on the ,course_)f legal develop-

meat as the legist or civilian. If the Roman Empire

had merely transmitted its administrative system to

_Vestern Europe, and if it had not bequeathed to it a

coherent body of codified secular law making con-

siderable approach to completeness, it is very doubtful

whether the general law of the West would not even

now reflect a particular set of religious ideas as dis-

tincdy as the Hindu law reflects .the sacerdotal con-

ceptions of the Brahmans.

It is necessary, first of all, to observe how the

priestly character of the Brahmanical authors of the

law-books affected their view of conduct, a word which

must be used at the outset in prefel_nce to 'law.'

Shortly, this view is intimately affected throughout
by their belief as to the lot which awaits human

beings after death. This lot will be made up of

various experiences, some of which correspond to

direct reward or punishment in Heaven or Hell, as

conceived by the Western reli_ons. But the Hindu
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belief concerning the posthumous state of man, and

the Buddhist belief which has mainly sprung from it,

differ from the most widely diffused Western beliefs

in that the Transmigration of Souls fills as large a

space as direct reward and punishment, and in that

rewards and punishments in all their forms are re-

garded, not as eternal, but as essentially transitory.

It is beside my purpose, I shonld observe, to consider

what may have been the most ancient faith or faiths

of the Hindus, and still more how far the religious

ideas reflected in the books before us represent their

existing reli_ous doctrine. ]n the works of which

I have been speaking, the earl)' manuals of law, belief

has reached a definite stage, which may be examined

by itself and which seen_s to me extremely instructive.

Hindu theology, from very remo,te times, appears to

have regarded the universe as having been destroyed

and again created, and as destined to be destroyed

and again created; but during the enormous in-
tervals between these destructions and creations the

aggregate of existence is conceived as indestructible

and as incapable of increase or diminution. The sum

of life, in particular, is always constant. This essence,

life or soul, is regarded as running ill a continuous

stream through all animate, perhaps we might say

through all organic, nature; but it is always re-

turning on itself--never ending, still beginning.

This stream of life is divided into portions or parcels,
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which are temporarily detained ill external forms,

but which are constantly passing from one form to

another without losing their identity. Men, animals,

holy sages, and the gods themselves, are not essentially
different from one another. The same life or soul

pervades them all, clothing itself in one form after
another. Existence itself does not end, but its

successive stages are terminable and transitory.

When a man still contaminated by impurity dies, his

spirit passes through a series of purgatories; from

the last of these it escapes to clothe itself with

one animal shape after another, and at last it finds

embodiment in a human frame, which at first will

probably be frail or sickly. But, after a second birth

through the study of the Scriptures, the virtuous at

death pass straight into Heaven, where their stock of

virtue will keep them for long ages; but it will

gradually wear out, until some remnant of it carries

them back to earth, to reappear among the prosperous

and the powerful. ' Men of all castes, if they fulfil

their assigned duties, enioy in Heaven the highest

imperishable bliss. Afterwards, when a man who

has fulfilled his duties returns to this world, he ob-

tains by virtue of a remainder of merit birth in a

distinguished family, beauty of form, beauty of com-

plexion, strength, aptitude for learning, wisdom,

wealth, and the gift of fulfilling the laws of his caste
or order. Therefore in both worlds he dwells in
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happiness, rolling like a wheel from one world to the
other' (Apastamba, II. i. 2. 2 and 3). Even the

gods in Heaven, who are looked upon as not much

more than men of extraordinary virtue, will in time

exhaust their store of merit and pass out of blessed-
ness. 'It is by favour of the Brahmans,' says

_rishnu (x_x. 22), _that the gods reside in Heaven.'
The Wheel mentioned in the above passage from

Apastamba is a favourite image with these writers.

They figure existence as a wheel spinning round.
Religious pictures, representing the circle of life with

its various compartments, with Heaven at the top and
Hell at the bottom, and with human and animal ex-

istence at the sides, are eommon in the East; but

though they are not unknown to Hindus, they are
more frequently found among Buddhists, 1 who must

have borrowed the symbol of the Wheel from an

older Hinduism, and who appear to attach to it a
special spiritual significance. In the Buddhistic

Wheel-pictures, Buddha is depicted outside the cir-

cumference, in the attitude of benediction. He only

has escaped from the weary cycle of existence, and
stands alone in Nirvana, apart from gods and men.
The assumption of such a possibility would doubtless

be regarded by orthodox Hindus as atheistic. Ex-

alted religious feeling takes with them the form of

meditation on Brahma, the Atman, the Infinite, the

I See No_e A at the end of this chapter, ' Wheel-pictures.'
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Self-Existent, the ' immortal and spotless,' who ' lies

enveloped in matter and is the dwelling of all living

creatures,' who is, ' like a city, divided into many

streets.' Here and there they express themselves on

this topic in language of much sublimity.

I shall have occasion to explain in the next

chapter that one particular reli_ous system of the

greatest antiquity which is shadowed forth in these

books stands quite apart from the beliefs which I have

been examining. ]t is very probable that these beliefs

were themselves compounded of divers more ancient

parts, and that direct reward or punishment, and in-

direct reward or punishment by transmigration, did

not originally belong to the same body of doctrine.

Heaven and Hell and the Transmigration of Souls

are, however, all referred to in the oldest of the law

treatises, though briefly and slightly. In the more

recent writings (some of them, however, not so

modern as Manu) these subjects occupy a great space,

and have been vastly amplified by gloomy and fan-

tastic ima_nation. Heaven, as is not unusual in

religious systems, is but faintly sketched; but tile

Hells, or, as they would more properly be called, the

Purgatories (since they are essentially transient), are
described with the utmost minuteness of detail.

They are twenty-two in number, each applying a

new variety of physical or moral pain. It would be

a mistake_ I think, to suppose that they were created
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by a single imaginative effort, like the circles of
Dante's Inferno. They rather belong to widely

separated grades of the conception of punishment.

Such places of retribution as the twenty-first of these

Purgatories, where souls wander in sword-leaved
forests ; the nineteenth, where they stray over rough
and uneven roads ; the fifteenth, where they sink in

stinking clay, are probably much older than the first,

or place of darkness ; the fourth, or place of howling ;

or the places of burning, parching, and pressing to-
gether, which stand tenth, eleventh, and twelfth.
These last seem to me not older than the infliction of

regular (but originally very cruel) criminal punish-
ments by civil rulers possessing organised authority.

The torture chambers of princes have very strongly
influenced the conception of posthumous punishment,

as may be seen by comparing what remains of some of

them--for example, of that in the free city of Nurem-
berg-with a picture in which some painter of the
fourteenth century gives form to the popular ideas

concerning Purgatory and Hell.

The sojourn of the sinful soul in each of these places

of punishment is, as I have said, always terminable, but
its length is expressed in language suited to astronomi-

cal magnitudes. If, for example, a Brahman be slain,

as many as are the pellets of dust which his blood
makes on the soft--that is to say, on the burnt-up soil

of India--so many are the periods of a thousand years
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the slayer must pass in Hell (Manu, xI. 208). The

duration of punishment is imagined by the Bud-

dhists with even greater extravagance ; and indeed on

all these subjects they seem to have outdone the doc-

trine of the Hindus. The frightful Buddhist pictures

of torments in hell are tolerably well known. They

are mostly of Chinese origin, and probably exagge-

rate (but do not more than exaggerate) the criminal

justice administered from dn_mimmemorial in the great

organised Chinese Empire and its dependent kingdoms,

in which the highest importance seems always to have

been attached to the deterrent effects of punishment.

The series of Purgatories is, however, at last

worked through, and the soul or portion of life

emerges to begin a course of transmigration which

may bring it again to humanity. I have already

stated my opinion that the purgation of sin or im-

purity by transmigration, and its purgation by

punishment in hell, did not originally belong to the

same system of religious thought. But in these

Hindu law-books they are blended together; and

the sinful spirit, released from purgatorial pains, has

still to pass through a succession of animal or vege-

table forms before it is again clothed with a human

body. It is hard not to smile at the grotesque

particularity of detail with which such writers as

Vishnu and Manu depict the transmigration of souls.

' Criminals in the highest degree enter the bo/fies
D
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of all plants successively. :Mortal sinners enter
the bodies of worms or insects. Minor offenders

enter the bodies of birds. Criminals in the fourth

degree enter the bodies of aquatic animals. Those

who had committed a crime affecting loss of caste

enter the bodies of amphibious animals' (Vishnu,

xLIv. 2). These general statements are followed

by a prodi_ous number of others, mentioning the

class of creature into which particular sinners enter.

There is perhaps a natural fitness in some of them,

but others look llke arbitrary assertions or wild

guesses. One who has appropriated a broad passage

becomes a serpent living in holes. One who has

stolen grain becomes a rat. One who has stolen
water becomes a water-fowl. But what is to be said

of the transfol-mation of the stealer of silk into a part-

ridge ; of the thief of linen into a frog ; of the cattle-

stealer into an iguana ? I may venture at the same

time to suggest that what seems to us most difficult

to understand in these beliefs once appeared simple

and natural. It has been observed that savages look

upon the transmutation of one creature into another

as almost an easy, everyday process. Primitive men_

living constantly in the presence of wild animals,

preying on them and preyed upon by them, do not

seem to have been struck by the immense superiority

of the man to the brute. They appear to have

been impressed by the difference between living
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things and everything else, but to have considered

the forms of animate being as separated from one

_auother by a very slight barrier. Some very interest-

ing inferences have recently been drawn from this

savage characteristic; and it has been pointed out

how in those survivals of a very ancient world, fairy
tales and myths, one creature is constantly changing

into another, and slipping back into its original shape.

The most popular child's book of our day is a story

of metamorphosis; but that story of Wonderland

owes its popularity to its faithfully following the

operations of a dream; and one must here remark

that much of the material of ancient superstition is

literally such stuff as dreams are made of.

But these Hindu law-books have wrought up the

ancient belief into a moral and theological philosophy

of the greatest precision and amplitude. Their special

principle is that man's acts and experiences in one

form of being determine the next. Whether he will

in a future existence become a plant, a reptile, a bird,

a woman, a Brahman, or a semi-divine sage, depends

on himself. He goes out of the world what his own

deeds have made him ; and the impossibility of dis-

sociuting the past from the future is declared by these

writers in language of much solemnity. If a man

departs modified by voluntary sinfulness or involun-

tary impurity, and if he has not expelled the taint

by due penance, he will become one of the lowest
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creatures ; if he dies purer than he was born, he may

reach the highest stage of humanity or become indis-

tinguishable from divinity. The whole theory is

saved from contempt by its power of satisfying moral

cravings, and by the apparently complete explanation

which it offers of the unequal balance of good and

evil in this world. The last King of Burmah had

been a monk before he ascended the throne, and he

remained to his death an eminent Buddhist theologian.

An Englishlnan was lecturing him on the military,

scientific, and commercial superiority of the English

to the Burmese, not without some intention of hinting

that this pre-eminence was due to the purer faith of his

countrymen. The king politely assented, but added,

' There is no doubt that you must all have been very
virtuous Buddhists in some former state of existence.'

With these explanations, some features of those

writings which are at first sight very perplexing be-

come comparatively intelligible. Thus, they are chiefly

called law-books because they contain rules of conduct

stated with the utmost precision. But what happens

to a man if he disobeys the rule ? This is the principal

question to the modern jurist. What is the punish-

ment, or, as the technical phrase is, the Sanction ?

Understood in the modern sense, it is hardly noticed
in the oldest of these books. It is in fact to be

inflicted in another state of existence, and therefore_

though it may be asserted, no directions can be given
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about it. Thus the place which in u modern law-

book is taken by the Sanction--that is, by the various

penal consequences of refusing to obey a law--is taken

in these writings by Penances. You are to punish

yourself here, lest a worse thing happen to you else-

where. These penances are set forth in the most un-

compromising language and in apparent good faith?

In one place, the penitent is told to mutilate himself

and to walk on in a particular direction till he drops
dead. In another he is to throw himself three times

into the fire, or to go into battle and expose himself

as a target to the enemy. For one great crime he is

to extend himself on a red-hot iron bed, or to enter a

hollow iron image, and, having lighted a fire on both

sides, to burn himself to death. For the comparatively

venial offence of drinking forbidden liquor a Brahman

is to have boiling spirit poured down his throat.

Other penances are extraordinary from the length and

intricacy of the self-inflictions which they suppose.
The old books hint a doubt here and there as to the effi-

cacy of penance : what good can it do, they say, since

the evil deed itself remains ; still_ they add, the autho-

ritative opinion is, that the penance should be per-

formed. ' Man in this world,' writes Gautama (XlX. 2),

' is polluted by a vile action, such as sacrificing for

men unworthy to offer a sacrifice, eating forbidden

Apastamba, i. i. 15; Gaut_ma, xxn.; Vishnu, xxxiv.
XXXV.



38 RELIGION AND LAW. c_tAP. IL

food, speaking what ought not to be spoken, neglect-

ing what is prescribed, practising what is forbidden.

They (i.e. some Brahman authorities) are in doubt if

he shall perform a penance for such a deed or if he
shall not do it. Some declare that he shall not do,

it, because the deed steal[ not pcrish. (But) the most

excellent opinion is that he shall perform a penance.'

This opinion is then supported by copious quotations

from the Hindu scriptures. The remarkable thing is,

that no one of these writers seems to feel, what would

be our doubt, whether anybody could be got to per-

form the severer penances.

How then does what we should call Law--that is,

law, civil or criminal, enforced by sanctions or penal-

ties to be inflicted in this world--first make its appear-

ance in these books ? It appears in connection with

the personage whom we call the King. His authority
is more or less assumed to exist hi the oldest of these

treatises, but, all taken together, they suggest that

the alliance between the King and the Brahmans was

very gradually formed. The most ancient of the

books give comparatively narrow place to the royal

authority, but the space allotted to the King and his

functions is always increasing, until in the latest trea-

tises (such as Manu) the whole duty of a King is.

one of the subjects treated of at the greatest length

and with the greatest particularity. It may be ob-

served that, with the increased hnportance attributed
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to the King, there is a change in the sacerdotal view

of his relation to the law. In what appear to me to

be the most ancient portions of these books, the King

is only represented as the auxilial:f of the spiritual

director. He is to complete and enforce penances.

'If any persons,' says Apastamba (iI. v. 10. 13),

' transgress the order of their spiritual dh'ector, he shall

take them before the King. The King shall consult

his domestic priest, who should be learned in the law

and in the art of governing. He shall order them to

perform the proper penance, if they are Brahmans,

and reduce them to reason by forcible means, except

corporal punishment and servitude, but men of other

castes, the King, after examining their actions, may

punish even by death.' In a later treatise (Vishnu,

hi. 2) the duties of a King are summed up in two

rules : he is to protect his people ; he is to keep the

four castes, and the four orders o£ Student, House.

holder, Hermit, and Ascetic, in the practice of their

several duties ; or, in other words, he is to enforce the

whole social and religious system as conceived by the

sacerdotal lawyers. The further progress of change

consists [ll the further exaltation of the personage who

in the passage from Apastamba is called the King's

domestic priest. In the end, the law-books come

to contemplate an ideal tribunal composed of the

King, with learned Brahmans as assessors. The later

writings clothe the King with right divine. He is
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formed of eternal particles drawn from the substance

of the gods. ' Though even a child, he must not be

treated lightly, from an idea that he is a mere mortal.

No ; he is a powerful divinity who appears in human

shape' (Manu, vIL iv. 8). But he has lost in

actual personal power. He can only act with the

advice of his Brahman assessors. ' Just punishment

cannot be inflicted by an ignorant and covetous King,
who has no wise and virtuous assistants_ whose un-

derstanding has not been improved, and whose heart

is addicted to sensuality. By a King, wholly pure,

faithflfl to his promise, observant of the Scriptures,

with good assistants and sound understanding may

punishment be justly inflicted' (Manu, vii. xxx. 31).

From this point the law set forth in these trea-

tises becomes tr_e civil law, enforced by penalties

imposed in this world by the Court itself. The
Brahmans themselves no doubt from first to last

claim a considerable benefit of clergy. 'Corporal

punishment,' it is written, _must not be resorted to

in the case of a Brahman ; he at most can have his

crime proclaimed, or be banished, or be branded.'

At the same time the abstract doctrine of punish-

ments or penal sanctions found in Manu (VII, 17 et

se¢.) might satisfy the English jm-ists who make the

sanction the principal ingredient in a law, so uneom-

promisingly is it declared. Jeremy Bentham could

hardly complain of such language as this : ' Punish-



c]tAP, ii. RELIGION AND LAW. 4]

ment governs all mankind; punishment alone pre-

serves them ; punishment wakes when their guards

are asleep; if the King punish not the guilty, the

stronger would oppress the weaker, ]ike the fish in

the sea. The whole race of man is kept in order

by punishment ; gods and demons, singers in heaven

and cruel _ants, birds and serpents, are made capable

by just correction of their several enjoyments'

(Manu, loc. cir.) The full consequences of juridical

doctrine like this do not, however, appear in such a

law-book as the extant Manu, which, besides a great

deal of civil law, contains a mass of sacerdotal rules,

mostly, as it seems to me, in a state of dissolution and

decay. A still later treatise, Narada, 3 is almost

wholly a simple law-book, and one of a very interest-

ing kind. The ancient Brahmanical system has been

toned down and tempered in all its parts by the good

sense and equity of the school of lawyers from whom

this book proceeded. The portions of it which deal

with Evidence appear to me especially remarkable, not

only for the legal doctrine, which (though the writer

believes in Ordeals) is on the whole extremely mo-

dern, but for the elevation of moral tone displayed

in its language on the subject of true and false wit-

ness, which should be set off against the unveracity

attributed to the modern Hindu. ' No relatives, no

3 The ' Institutes of Narada ' have been tmnsla¢_l into English
By Dr. Julius Jolly. London : Triibner & Co., 1871.
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friends, no treasures, be they ever so great, are able
to hold him back who is about to dive into the tre-

mendous darkness of Hell. Thy ancestors are in

suspense when thou art come to give evidence, and

ponder in their mind, "Wilt thou deliver us from

Hell or precipitate us into it ? " Truth is the soul

of man ; everything depends upon truth. Strive to

acquire a better self by speaking the truth. Thy

whole lifetime, from the night in which thou wert born

up to the night in which thou wilt die, has been spent

in vairt if thou givest false evidence. There is no

higher virtue than veracity; nor is there a greater

crime than falsehood. One must speak the truth,

therefore, especially when asked to bear testimony'

(Narada, pp. 42, 43, Jolly). The somewhat analo-

gous passage in Manu (viii. 112)is defaced by the

often reprobated qualification,' In case of a promise

made for the preservation of a Brahman, it is no deadly

sin to take a light oath.'
The difficulties under which the student of the so-

called Sacred Laws of the Hindus has so long laboured

have been almost entirely caused by the transitional

character of the book which was first introduced to

European scholarship as the original source of Hindu

Law. If the sample of this branch of Hindu litera-

ture first translated into a Western language had been

Narada, it would have been regarded as a law-book of

a familiar type, and the traces of sacerdotal influence
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which are to be found in it would probably have been

neglected. If, on the other hand, the book first made

accessible had been Gautama, or BaudhAyana, or

Apastamba, it would probably have been set down at

once as a manual of practical reli#ous conduct, the

Whole Duty of a Hindu; the law contained in it

would probably have been considered adventitious

or accidental. But Manu, which Sir William Jones

made famous in Europe, neither falls who]ty under the

one description nor wholly under the other. And so

long as it stood by itself there was the greatest diffi-

culty in determining its place in the general history

of law. A good many years ago (' Ancient Law,'

pp. 17, 18, 19), I showed the hesitation [ felt in

making use of it for archmological purposes; but
I can now see that I underrated the sacerdotal ele-

ment in the structure of Manu. The whole of the

literature to which it belongs sprang, it would now

appear, from a double origin; in part from some

body of usage, not now easy to determine (though

the recent investigation of local bodies of Indian

custom has thrown some light upon it), but chiefly

from the Hindu scriptural literature. The last exer-

cised by far the most important influence. Its crea-

tors, far back in antiquity, did not start with any idea

of making or stating law. Beg'inning with religious

hymnology, devotional exercises, religious ritual, and

theological speculation, some of their schools were
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brought to Conduct, and to stating in detM1 what a

devout man should do, what would happen to him if

he did it not, and by what acts, if he lapsed, he could

restore himself to uprightness. Gradually there arose

in these schools the conviction that, for the purpose
of regulating Conduct by uniform rules, it was a

simpler course to act upon the rulers of men than on
men themselves, and thus the King was called in to

help the Brahman and to be consecrated by him.
The beginning of this alliance with the King was the
beginning of true civil law.

Nothing which thus happened seems to me to be
very unlike what would have happened in the legal

history of Western Europe, if the Canonists had

gained a complete ascendency over Common Lawyers
and Civilians. The system which they would have

established might be expected to _ve great import-

ance to the purgation of crime by penances. This in
fact occurred ; the preference of the ecclesiastical sys-

tern with its penances over the secular system with

its cruel punishments, had much to do, as may be

seen from the legendary stories, with the popularity
of St. Thomas (Becket}. Then it would be probable

that, in the case of graver sin, the ecclesiastical law-
yer would invoke the aid of the secular ruler to secure

the proper expiation ; and this again occurred in the

form of entrusting the severer punishments to the

secular arm. Finally, if the sole advisers and instru-
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ments of the European King in the administration of

civil and criminal justice had been ecclesiastics, they

would have been driven in the long run to construct

a system of civil and criminal law with proper sanc-

tions enforced by the Courts. But the system would

have been deeply tinged in all its parts with ecclesias-

tical ideas, and though it would possibly have bor-

rowed some or many of its rules from older usage, it

would have been very hard to detect their sources

and their precise original form.
Here we have one of the chief drawbacks on the

historical usefulness of the sacred Hindu laws. In the

course of their growth they have probably absorbed

much customary law from without ; but even in the

earliest of them it probably has been changed in

transmission, while in the latest it may have been

borrowed from several different bodies of usage,

irreconcilable in the principles from which they stm*t.

On the whole, the most valuable portions of the lite-

rature are those which throw light on the derivation

of certain branches of law from a set of entirely reli-

gious beliefs. One example of this derivation will

be discussed in the next chapter.

I said that this ancient literature threw less light

on the begim_ing of law than on the beginning of

lawyers. But it is of course to be understood that
the men who conceived and framed it were much

more than lawyers. All the world knows that they
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_vere also in some sense priests ; but they were much

more than priests. What we have to bring home to

ourselves is the existence in ancient Indian society of

a sole instructed class, of a class which had an abso-

lute monopoly of all learning. It included the only

lawyers, the only priests, the only professors, the sole

authorities on taste, morality, and feeling, the sole

depositaries of whatever stood in the place of a science.

These books are one long assertion that the Brahmans

hold the keys of Hell and Death, but they also show

that the Brahmans aimed at commanding a great deal

more than the forces of the intellect, and that all their

efforts came to be directed towards bringing trader

their influence the mighty of the earth of another

sort, the concluering soldier and the hereditary king.

They were to become partners with princes in their

authority, their advisers and assessors. ' A King and

a Brahman deeply versed in the Vedas, these two

uphold the moral order of the world'; thus it is

written in one of the oldest of the books. Doubtless,

the alliance between Brahman and King was often

sealed, and produced great effects; for, amid the

obscurities of early Indian history, the fact does

seem to emerge that, although religions doubtless at

first extended themselves by conversion, they were

established over wide areas and again overthrown

much less by propagandism than by the civil power.

On the whole, the impression left on the mind by the
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study of these books is, that a more awful tyranny

never existed than this which proceeded from the

union of physical, intellectual, and spiritual ascend-

ency. At the same time it would be altogether a

mistake to regard the class whose ideas are reflected

in the literature as a self-lndulgent ecclesiastical

aristocracy. It is not easy, I must admit, to describe

adequately the intensity of the professional pride

which shows itself in all parts of their writings.

Everybody is to minister to them ; everybody is to

give way to them; the respectful salutations with

which they are to be addressed are set forth with

the utmost minuteness. They are to be free of the

criminal law which they themselves prescribe. ' A

Brahman,' writes Gautama, 'must not be subjected

to corporal punishment, he must not be imprisoned,

he must not be fined, he must not be exiled, he must

not be reviled or excluded (from society).' Their

arrogance perhaps reaches the highest point in a

passage of the law-book of Vishnu, where it is written

that ' the Gods are invisible deities; the Brahmans are

visible deities. The Brahmans sustain the world. It

is by favour of the Brahmans that the Gods reside

in Heaven.' Yet the life which they chalk out for

themselves is certainly not a luxurious and scarcely

a happy life. It is a life passed from first to last

under the shadow of terrible possibilities. The Brah-

man in youth is to beg for his teacher; in maturity,
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as a married householder, he is hedged round with

countless duties, of which the involuntary breach may

consign him in another world to millions of years of

degradation or pain ; in old age, he is to become an

ascetic or a hermit. It is possibly to this combina.
tion of self-assertion with self-deniM and self-abase-

ment that the wonderfully stubborn vitality of the

main Brahmanical ideas may be attributed. As I

have shown, the sacerdotal legal system, as a system,

owes probably much of its present authority to its

adoption by the Anglo-Indian Courts of Justice as

the common law of India ; but some of the points of

belief which underlie it, as they do the whole Brah-

manical literature, make the most durable part of the

mental stock of every Hindu. Some of these ideas

are not wanting either in religious or in moral eleva-

tion; but on the whole the evil has prevailed over

the good. We can find in this most ancient litera-

ture the germs of many superstitions still exercising

pernicious effectmof the caste prejudice which forces

the wounded Sepoy to die of fever rather than take

water from his low-caste fellow-soldier or his Eng-

lish officer ; of that terror of pollution which, twenty-

five years since, led to the frightful mutiny of the

mercenary troops; of that rejection of meat and drink

which still limits the food supply of an over-populated

country, and contributes to its periodical famines.
But in close contact with this frame of mind there
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is nowadays an ever-_owing body of thought

stirring with the leaven of Western knowledge and
Western scientific method; and the juxtaposition

of the two makes the government of India by the

English an undertaking without a parallel in its
novelty and difficulty, and in the amount of caution,

insight, and self-command demanded from its admi.
nistrators.
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NOTES AND ILLUSTRATIONS.

NOTE A.

WHEEL- PI C T U/_ES.

BUDDmST wheel-pictures are, as I have said, com-
moner than those of the Hindus, and have been fre-
quently figured. Mr. Grant Duff's kindness has,
however, supplied me from Madras with two Hindu
pictures of the class, less perfect in outline than the
Buddhist wheel-pictures, but manifestly following the
same model.

I am indebted to Professor Cowell for the follow-

ing curious legendary account of the origin of the
Buddhist pictures :--

' In the twenty-first story of the Northern Bud-
dhist collection of legends called the "DivyAvadAna,"
there is an account how Buddha's disciple, Maud-
galyAyana, used occasionally to visit heaven and hell,
and when he returned to earth he would describe the

different sights which he had seen.

' Buddha said to Xnanda, " MaudgalyAyana will
not always be present, nor one ]ike Mandgalygyana ;
therefore a wheel must be made with five divisions

and placed in the chamber of the gate." The mendi-
cants heard that Buddha had given this order, but they
did not know what sort of a wheel was to be made.

Buddha said, "Five paths are to be made--those in
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the hells, animals, pretas, 1 gods and men. Of these
the he]is are to be made lowest; then the anhnals and
pretas ; and above, the gods and men--i.e, the four
continents, viz., Pfirvavideha, Aparagod'Enlya, Utta-
rakuru, and Jambudvlpa. In the centre are to be
made desire, hatred and stupid indifference :_ desire
in the form of a dove_ hatred in that of a snake,
stupid indifference in that of a hog. And images of
Buddha are to be made pointing out the circle of
Nirv_n.a. Beings are to be represented as being
born in a supernatural way, as by the machinery of
a water-wheel, falling from one state and being pro-
duced in another. All round is to be represented
the twelve-fold ch-ele of causation 3 in the regular
and in the reverse order. Everything is to be re-
presented as devoured by Transitoriness, and the two
g_ith£s are to be written there,m

' Begin, come out, be zealous in the doctrine of Buddha,
Shake off the army of death as an elephant a hut of reeds.
X-Ie who shall walk unfaltering in the Doctrine and Discipline,*
Leaving behind birth and mundane existence, shall make an end

of pain.

' The mendicants carried out Buddha's words, al_(l
made the wheel with five divisions. The Brahman._
and householders came and asked, " Sir, what is this
engraved here ?" They replv, " Sirs, even we do
not know." Buddha said, "Let a certain mendicant

be appointed to stand in the chamber of the gate, who
shall show it to all the Brahmans and householder_
who come from time to time."'

I Ghoskn or goblins who suffer from perpetual hunger.
The well-known three ' fattlts' of Hindu philosopby.

3 See Colebrooke's Essays (ed. 2), vol. i. pp. 453-_55.
4 Dharma and ¥inaya.

_2
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CHAPTER III.

ANCESTOR-WORSHIP.

I HAVE said that the rules of life contained in the

most ancient of the sacred law-books of the Hindus

are strongly affected by two systems of religious be-

lief which were probably at one time independent of

one another. Although welded together by the Hindu

sacerdotal lawyers, the purgation of sin by post-
humous punishment in a series of hells, and the pur-

gation of sin by transmigration from body to body, are
distinct solutions of the same problem. The breach
of the rules set forth in the law-books afflicts the law-

breaker with a special taint, which, unless he be

cleansed from it by proper penances in his lifetime,

will cling to his spirit after death, and can only then
be purged away by far severer expiations. Two

separate views of the life after death would appear to

have contributed the theory of successive special Pur-
gatories, and the theory of Transmigration, to the

maturer Hindu system which has joined them to-

gether. But besides the traces of this two-fold
religious speculation, there is plain evidence of yet a
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third, and perhaps a still older religion, standing

quite by itself, in these treatises. This is the Worship

of Ancestors, which has shaped the entire Hindu law
of Inheritance. The connection between Ancestor-

Worship and Inheritance is not, however, l_eculiar to
the Hindus. The most _nclent law of a considerable

number of the communities which have contributed

most to civilisation shows us the performance of some

part of this worship as a duty incumbent on expectant
heirs and as the condition of their succession. This

rude and primitive belief has thus very strongly

influenced the branch ofj urisprudence which, as link-

ing the generations each to each, is of the greatest

importance to all advancing societies.

Ancestor-worship is not here to be understood in

the sense in which the expression has usually been

taken by scholars. It is not the cult of some long-

descended and generally fabulous ancestor, of some

Hero, the name-giving progenitor of a Race, _ _a-

tion, a Tribe, a House or a Family ; an Ion, a Romu-

lus, or an Eumolpus. Nor, again, can it be visibly

connected with the superstitious reverence of savages

for their Totem, even though it symbolise to them

the living creature from which they conceive them-

selves to have sprung. In the case before us the

ancestors sought to be propitiated by sacrifices and

prayers are ancestors actually remembered, or, at

all events, capable of being remembered by the
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worshipper. Proximity in time is essential to the wor-

ship of which I am speakfiag. There are signs that,

according to the early ideas of many coramunities--

communities, for example, so far removed from one

another as the Hindus and the Irish--a man living as

a member of a Joint Household or Family could at

most expect to see at some time during life three

generations above him and three generations below

him. In accordance with this expectation, the ances-

tors worshipped are three : the father first, then the

grandfather, and then the great-grandfather. The

reverence paid to remoter ancestors, not personally

remembered, may be believed to be a later off-growth

of these ideas. Their original character, and the nature

of the feelings associated with them, may be gathered

from the account of its own ancestor-worship which

Canon Callaway (a[,ud Tylor, ' Primitive Culture,'

ii. 106) attributes to a group of South African tribes.

'Althouo'h they worship the many Amatongo (ances-

tral spirits) of their tribe, making a great fence

around them for protection, yet their father is before

all others when they worship the Amatongo. Their

father is a great treasure to them even when he is

dead; and those who have grown up, knew him

thoroughly, his gentleness and his bravery .....

Black people do not worship all Amatongo indiffer-

ently-that is, all the dead of their tribe. Speaking

generally, the head of each house is worshipped by
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thechildrenof thathouse,forthey do not know the

ancientswho aredead. But theirfather,whom they

knew, is the head by whom they begin and end in

their prayer, for they knew him best ..... We do

not know, they say, why he should regard others

besides us : he will regard us only.'

' Manes-worship,' says Mr. Tylor (' Primitive

Culture,' ii. 108), ' is one of the great branches of the

religion of mankind. Its principles are not difficult to

understand, for they plainly keep up the social relations

of the living world. The dead ancestor, now passed

into a deity, goes on protecting his family and receiving
from them suit and service as of old. The dead chief

still watches over his own tribe, still holds his autho-

rity, by helping friends and harming enemies, still

rewards the right and sharply punishes the wrong.'

Ancestor-worship, the worship of father, grand-

father, and great-grandfather, has among the Hindus

a most elaborate liturgy and ritual, of which the out-

lines are given in the law-books, and with special ful-

ness in the Book of Vishnu. In the eye of the ancient

Hindu sacerdotal lawyer, the whole law of Inheritance

is dependen_ on its accurate observance. What is

more remarkable is that the same close interdepend-

ence of ritual and inheritance exists in the eye of

the modern Anglo-Indian Judge, who, after long ages,

strives to interpret the old books and to apply their
doctrine to the case before him. There are few more
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curious meetings of the Past and Present than when

an English Judge, in the High Court (let us say) of

Calcutta, carefully weighs the exact amount of

Spiritual Benefit derived by a deceased Hindu from

the sacrifices of a descendant or collateral, and the

exact degree of blessing reflected on the kinsman
who has offered the sacred water and the sacred cake.

All the main juridical conceptions of the Roman law

of Succession are to be found in the Hindu law, but

the terms expressing them (suus h_eres, agnate, cog-

nate, actio de fa_nilid erciscw_d_, and so forth) mostly

translate into phrases taking their meaning from the

liturgy and sacrificial order of Hindu Ancestor-

worship.

It must be added, for the full understanding of

the subject, that the Hindu worship of ancestors does

not merely affect the Hindu law of Inheritance. It

influences the everyday life of that vast majority of

the people of India who call themselves in some sense

Hindus, and indeed in the eyes of most of them

their household divinities are of more importance than

the whole Hindu pantheon. ' It is a common saying

among us,' says the author of an instructive treatise

on the ' Law of Inheritance' (Professor Rajkumar

Sarvadhikari) ' that a man may be pardoned for

neglecting all his social duties, but he is for ever

cursed ff he fails to perform the funeral obsequies of

his parents, and to present them with the offerings
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due to them.' Ancestors, as divine beings to be wor-
shipped, are referred to in the Yedas, and stand

rather obscurely, under the name of Pitris, in the

background among the Hindu gods ; but every day1
in the dwelling of a Hindu the shradda is offered to
father, grandfather, and great-grandfather; and the

offering is made with special observances on particu-

lar days and on particular occasions. The most
solemn oblation of all is made at a funeral, and the

rules for it are already set forth in minute detail by
the oldest of our authorities (Gantama, xv. i. 30).

The first-fruits of the earth, the first portions at all

meals, all aTrapXa;and primitive, are the special share
of these ancestral gods ; the special blessing which

they confer is length of days and the unbroken con-
tinuity of the family. M. Fustel de Coulanges was

the first modern writer to bring into full light, in his
brilliant book ' La Citd Antique,' the hitherto little

observed importance of the private or family worship
of the Greeks and Romans. Almost all attention

had been concentrated on the greater Gods of these

societies. In their honour, temples were raised, oxen

were led to the altar, processions moved along the
streets, reli_ous confraternities were formed. These

were Gods of Nations or Tribes, Gods born of primi-

tive observation of Nature and primitive reverence

for her, Gods sprung from wide-spreading emotional

1 Sarvadhikari, Hindu Law of Inl_eritafwe, pp. 83 et seq.
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movements, llke Dionysus and Cybele. But they

lived far away in their own Olympus, and the real

effective worship of the Roman was to the Lares and

Penates. Their clay or metal images stood in the

]ararlum or penetralia, in the innermost recesses of

the house, and represented forefathers who in the

earliest days had actually been buried in it before

the hearth. At their head was the eldest of them,

the Lar Familiaris. This private worship, like the

public worship of the greater Gods, had its ritual, its

liturgy, and its priesthood within the circle of the

family ; and the intimacy with which it mixed itself

with all family relations is the staple of the striking

argument which fills ' La Cit6 Antique.'

Ancestor-worship is still the practical religion of

much the largest part of the human race. We who

belong to Western civilisation are but dimly con-

scious of this, mainly on account of the Hebrew
element in the faith of Western societies. Sacrifice to

ancestors was certainly not unknown to the Hebrews

either as a foreign practice or as a prohibited idola-

try. ' They joined themselves unto Baal-Peor,' it is

written in Psalm cvi. 28, ' and ate the sacrifices of the

dead.' And again in Deuteronomy xxvi. 14 : _Thou

shalt say before the Lord thy God .. I have

brought away the hallowed things out of my house

... I have not transgressed thy commandments,

neither have I forgotten them . . . I have not eaten
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thereof in my mourning; nor have I taken away

ought thereof for any unclean use; nor given ought

t/_ereof to the dead.' But it has been generally

allowed that the Hebrew Scriptures contain few

allusions to this wide-spread practice ;: and any con-

tact with it which may be found in Christianity or
Mahommedanism is due to accidental causes. A

wild Turkoman, though he passes as a fanatical

M._hommedan, may occasionally worship at his an-

cestor's grave, as did his forefathers in the extreme

East, and here and there a locally reverenced Christian

saint may have succeeded to the supposed miraculous

power of a local heathen divinity who, in his origin,

may have been a deified ancestor. But all sects of

Hindus, and all the multitudes affected by Hinduism,

worship their ancestors. The ancient reli_on lately

The Fifth Commandment, which promises length of days as

the blessing e_rned by honouring father and mother during their
lifetime, may be compared with the very ancient Chinese litur-
gical odes in which the long duration of the family is described as
the special reward for honouring dead parents with sacrifice. See

the fine Chinese hymn, taken from .the ritual of Ancestor-worship,
and translated by Dr. Legge (Shih-King, Sacred Books of the .East,

vol. iii. pp. 348, 349). 'With happy auspices and purifications
thou bringest the offerings and dost preaent them, in spring,
summer, autumn, and winter, to the dukes and former -kings.

And they say, "We give to thee, we give to thee myriads of years,
duration unlimited. The spirits come and confer on thee many
blessings .... Like the moon advancing to the full. Like the

sun ascending the heavens. Like the everlasting southern hills.
_ever waning, never falling. Like the luxm-ianee of the fir and
the cypress, hiay such be thy succeeding line !"'
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revived by State authority in Japan at the expense

of Buddhism, and known as Shintoism, appears to be

a form of ancestor-worship ; the Chinese universally

worship their ancestors ; and these, with ancestor-

worshipping savages, make up the majority of the
human race.

The Chinese are the great example of a commu-

nity earnestly devoted to this system of religious

belief and observance. The evidence of its antiquity

and of its prevalence among them is extremely abun-

dant. Let me quote what is probably the oldest and

the newest testimony on the subject. The most

ancient Chinese records are the earlier portions of

those fanlous collections in prose and verse, the Shu-

King and the Shih-King. A fairly trustworthy chro-

nology carries back the earliest prose documents in

the Shu-King to the twenty-fourth century before

the Christian era, and the oldest liturgical odes of

the Shih-King are thought to be contemporaneous

with the eighteenth century B.c. The second of the

pieces in the Shu-King speaks of Yao retiring from

government ' in the temple of his accomplished an-

cestor,' and the first and most ancient hymn in the

Shih-King, which celebrates a sacrifice to ancestors,

represents the practice as even then old. ' Here _re

set our hand-drums and drums. The drums resound

harmonious and loud, to delight our meritorious

ancestor. The descendant of Thang invites him with
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the music that. he may soothe us with the realisation

of our thoughts . . . From of old, before our time,

the former men set us the example how to be mild

and reverent from morning to night, and to be

reverent in discharging the service.'

For the most recent evidence I refer to a paper

published in 1882, and manifestly based on mission-

ary information, a

' Great (in China) are the expenses entailed by the

dead on the living. In no land can the loss of a kins-

man be more severely felt. The body must be dressed

in fine new clothes, and another good suit must be

burnt. A handsome coffin is essential, and the priests

must be largely paid for funeral services at the house

of the deceased, and again for their services in ascer-

taining the lucky day for burial .... From the tenth

to the seventeenth day after death, the priests, whether

Taoist or Buddhist, hold service in the house to pro-

tect the living from the im'oads of hosts of spirits

who are supposed to crowd in, in the wake of their

new friend .... Many families are permanently im-

poverished by the drain to which they are subjected,

and which is likely to recur again and again. To omit

them would be to incur the anger of the spiteful dead,

who are now in a position to avenge themselves on

the living by inflicting all manner of sickness and

' Ningpo and the Buddhist Temples,' by Constance Gordon
Cumming (Century, September 1882).
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suffering .... The priests pretend to 'have had reve-

lations from the spirit-world, showing the unfortunate

dead to be tortured in Purgatory, and that he can

only be extricated by a fresh course of cosily services

in the house. The price to be paid is fixed at the

highest sum they think it possible to extract. It ends

in the family raising every possible coin, and even

selling their jewels, to procure the necessary sum.'

Finally, I will repeat Mr. Tylor's reflections on the

whole of this marvellous system of belief and practice

(' Primitive Culture,' ii. 108): 'Interesting problems

are opened out to the Western mind by the spectacle

of a great people who for thousands of years have

been seeking the li_4ng among the dead. Nowhere

is the connection between parental authority and

conservatism more graphically shown. The worship

of ancestors, begun during their life, is not interrupted
but intensified when death makes them deities. The

Chinese, prostrate bodily and mentally before the
memorial tablets which contain the souls of his ances-

tors, little thinks that he is all the while proving to

mankind how vast a power unlimited filial obedience,

prohibiting change from ancestral institutions, may
exert in stopping the advance of civilisation. The

thought of the souls of the dead as sharing the glory

and happiness of their descendants is one which

widely pervades the world; but most such ideas

would seem vague and weak to the Chinese, who will
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try hard for honours in his competitive examination

with the special motive of glorifying his dead ancestors,
and whose titles of rank will raise his deceased father

and grandfather a grade above him, as though with

us Zachary Macaulay or Copley the painter should

have viscounts' coronets officially placed on their

tombstones. As so olden happens, what is jest to

one people is sober sense to another. There are 300

millions of Chinese who would hardly see a joke in

Charles Lamb, reviling the stupid age that would not

read him, and declaring that he would write for an-

tiquity.'

The relations of Ancestor-worship to other reli-

gions held in honour by those who practise it appear

to have varied much from community to community,

and from time to time within the same community.

In China it seems to have more than held its ground

against the other more famous faiths. Confucianism

is deep]y implicated with it, and the creeds of Buddha

and of Lao-Tze have assimilated it, and their priests

indifferently perform its ceremonies. Sir Alfred

Lyall has amusingly described the liberties which the

Chinese Government takes with war-gods and river-

gods, promoting and deposing them by acts of State ;

but it may be doubted whether it would venture on

any serious interference with the service of the dead.

Among the Hindus, the ancestral deities are but

dimly seen amid the Vedic gods, but the later
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sacerdotal law-writers seem conscious of a rivalry be-

tween them and these greater divinities. The ritual of

ancestor-worship given in the book of Vishnu begins

with sacrifice to the gods (_xxIv. 1), and Manu

expressly says (III. 205), ' Let an offering to the

gods be made at the be_nning and end of the shrad-

d]_a ; it must not begin and end with an offering to

ancestors, for he who begins and ends it with an

oblation to the Pitris quickly perishes with his pro-

geny.' Nevertheless, although the greater Hindu gods,

like the greater divinities of the Greeks and Romans,

have their temples, rites, and sacrifices, though they

have their special devotees, though they are honoured

by pilgrimages and festivals, in which multitudes take

part, the worship offered every day by Hindus in

their private dwellings to their immediate ancestors

is perhaps more genuine, and is certainly far more

continuous. I have already quoted the statement of

a learned contemporary native lawyer, that every

other crime may be forgiven to his co-religionists, but

not the neglect of ancestral sacrifices. On the other

hand, the comparatively scanty Roman evidence con-

cerning the sacra privata would seem to show that

they dwindled in importance and popular respect.

In Cicero's time the charges for them were still a

heavy burden .on Inheritances, but they seem to

have followed a course of change not unusual else-

where, and the payments for them were in the nature
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of fees or dues to the College of PontiUs. There are

signs, too, that the household gods were losing their

divinity. The Lares became hardly distinguishable

from the Larvm--a word of the same origin, which is

said to have at first meant spirits not laid to rest with

the proper rites 4--and indeed from the Lemures, mere

goblins who haunted tombs. The ' Lars and Lemurs,'

who moaned : with midnight plaint ' at the Nativity,

are thus not improperly coupled together in Milton's

4 The ancestor-worshlpplng peoples appear to have agreed in

thinking that the gravest consequences depended on properly dis-

posing of the bodies of the dead. But there was no such agree-
ment as to what was the proper mode of disposal. There is a

startling contrast between the last prayer of Ajax to Zeus that he
be at least buried, so that dogs and birds eat not his body, and the

prayer of the devout Zoroastrian that he be not buried, and that dogs
and birds do eat his remains. Compare Sophocles, Ajax, 826, e$seq.

with the Zend Avesta, iii. 4, 30 (Sacred Books of the East, vol. iv.) :
' "0 Maker of the material universe, Thou Holy One, ira man shall

bury a corpse in the earth and if he shall not disinter it within the
second year, what is the penalty for it ] What is the atonement
for it ]" Ahura Mazda answered, "For that deed there is nothing

can pay, nothing can atone ; nothing can cleanse from it ; it is a
trespass for which there is no atonement for ever and ever." ' And

again, at vi. 4, 4=4: '" O Maker of the material world, Thou Holy
One, whither shall we bring, where shall we lay, the bodies of the
dead _" Ahura Mazda answered, "On the highest summits, where

they know there are always corpse-eating dogs and corpse-eating
birds, O holy Zarathrusta." ' We can sympathise with the Greek
feeling, though not in its full stren_h; but it would be hardly
credible that a vigorous and comparatively civilised nation once
followed the Zoroastrian usage, were it not for the stubborn survival

of it among the Parsees, whose ' Towers of Silence' are among the
first objects which strike the eye of the traveller on landing in
Western India.

F
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verse. But though this most ancient religion died, its

effects on civil law remained, and indeed still survive.

One curious relic of it may be found in the Codes of

the Christian Emperors. There is a classification of

'Things' which divides them into their kinds, and

then subdivides 'things which are not the property

of anybody' into Res Sacrse, Res Sanctse, and Res

Religiosse. Res Sacrse are things consecrated to the

greater gods ; Res Religiosse are expressly defined as

things dedicated to the spirits of the dead, the Manes ;

and some part of the Roman rules relating to this

last class of things still affects our law of church-

yards. But, further than this, there can be no doubt

that our law of Inheritance is still partially shaped

by the old worship of the Manes, though the exact

degree in which it has been influenced is not now

ascertainable. Almost all the English law on the

subject of the descent of Personalty, a great deal of

Continental law on the same subject, and some part

of our law of Realty, has for its foundation the 118th

Novel, or Novella Constitutio, of Justinian. This
Novel is the last revision of the older Roman law of

Succession after death, which was formed by the fusion
of the rules of inheritance contained in the venerable

Twelve Tables with the Equity of the Prsetor's Edict ;

two streams of law profoundly influenced at their

source, as no reader of M. Fustel de Coulanges can

doubt, by the worship of ancestors.

Modern investigators who have made it their
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special business to search for the earliest forms of

mental conceptions among the present ideas of savages

have based a theory of the origin of ancestor-worship

upon the phenomena of sleep and unconsciousness

as they present themselves to men not yet escaped,

or barely escaped, from savagery. ' The idol,' writes

Sir John Lubbock,' usually assumes the human form,

and idolatry is closely connected with that form of

religion which consists in the worship of ancestors.

We have already seen how imperfectly civilised man

realises the conception of death, and we cannot wonder

that death and sleep should long have been connected

together in the human mind. The savage, however,

knows well that in sleep the spirit lives, even though

the body appear to be dead. Morning after morning

he wakes himself and sees others rise from sleep.

Naturally, therefore, he endeavours to rouse the dead.

Nor can we wonder at the very general custom of

providing food and other necessaries for the use of

the dead. Among races leading a settled and quiet

life this habit would tend to continue longer and

longer. Prayers to the dead would reasonably follow

from such customs, for even without attributing a

greater power to the dead than to the living, they

might yet, from their different sphere and nature,

exercise a considerable power, whether for good or

evil. But it is impossible to distinguish a request to

an invisible being from prayer, or a powerful spirit
P2
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from a demi-god' ('Origin of Civilisation and

Primitive Condition of Man,' 4th ed. 1882). In har-

mony with this theory, the various societies of man-

kind, in their relation to belief in a spirit world, have

been thus classed by Mr. Herbert Spencer (' Prh_ciples

of Sociolo_T,' p. 322): ' Taking the aggregate of the

haman peoples, tribes, societies, nations, we find that

nearly all of them have a belief, vague or wavering,

or settled and distinet, in a reviving other-self of the

dead man. Within this class of peoples, almost co-

extensive with the whole, we find a class, not quite so

large, by the members of which the other self of the

dead man, definitely believed in, is supposed to exist

for a considerable period after death. Nearly as

numerous is the class of peoples included in this who

show us ghost propitiation, not only at the funeral but

for a subsequent interval. Then comes the narrower

class included in the last, the more settled and ad-

vanced peoples who, along with the developed belief in

a ghost that permanently exists, show us a persistent

ancestor-worship. Again, somewhat further restricted,

though by no means small, we have a class of peoples

whose worship of distinguished ancestors begins to

subordinate that of undistinguished. And eventually

the subordination, gr_wh_g decided, becomes most
marked when the ancestors were leaders of con-

quering races.'

The theory, fully developed, appears to be that the
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dead are believed by savage men to live the life which

they themselves live in dreams, a life very like that

of their waking hours and yet unlike it. It is thought

that in death, as in the visions of the night, the spirit

meets its everyday companions and kinsmen, but that

it meets, besides_ others who have disappeared from

the living world, and especially those whom it loved,

feared, or hated. They eat, drink, and speak as of old ;

the only difference between their world and that of life

is perhaps that they melt into other forms with an ease

and rapidity which are new, but which have ceased

to surprise. In this region, the visitant most fre-

quently meets the dead whose life had most contact

with his own, and specially the Father armed with

his Paternal Power. This is the figure which, when

sleep leaves him, he best remembers. In such a

state of belief and feeling, the first impulse of the

kinsmen whose chief is seen to have finally departed

for the spirit-world, is to provide him with food and

drink, perhaps with arms, ornaments, and attendants,

for his new home, which is to be so like his old one.

In these impulses the bloody funeral rites, which are

still described iu the Homeric.poems, are. supposed to

have had their origin, and another survival is the
sacrifice of the Hindu to his ancestors with the

'water and the cake.' I myself certainly think that

the theory has been made to account for more than

it will really explain by some of the eminent writers
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who have adopted it; but there is some interesting

evidence that, so far as the early Hindus are con.

cerned, it goes far to show the origin of their an-

cestor-worship. There is manifest perplexity in the
minds of the sacerdotal law-writers at the contra-

dictions between the various religious doctrines

underlying the law. How is the doctrine of benefit

to ancestors by ritual and sacrifice to be reconciled

with the theory of transmigration and of the purgation

of sin by punishment after death .9 Nothing seems

clearer to them than the principle that, as a man has

made himself by his acts, so he leaves this life for

the next, pure or impure, sinful or sinless. He

dies when that result is entailed by the result of his

acts in some past state; he goes into the next state

according to the result of his acts here. These

principles are laid down in solemn and sometimes

eloquent language. 'Single is each man born;

single he dies ; single he receives the reward of his

good, and single the punishment of his evil deeds.

When he leaves his corpse like a log or a heap of

clay upon the ground, his kindred retire with averted

faces;but his virtue accompanies his soul. Con-

tinually, therefore, by degrees let him collect virtue,

for the sake of securing an inseparable companion;

since, with virtue for his guide, he will traverse a

gloom, how hard to be truversed!' (Manu, Iv. 240).

' What thou hast to do to-morrow_ do it to-day.
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What thou hast to do in the afternoon, do it in the

forenoon, for death may come at any moment.'

' When a man's mind is fixed upon his field, or his

traffic, or his house, or while his thoughts are en-

grossed by some beloved object, death suddenly carries

him away as his prey, as a she-wolf catches a lamb.

Time is no one's friend, and no one's enemy. When

the effect of his acts in a former existence, by which

his present existence is caused, has expired, Time

snatches him away forcibly. He will not die before

his time has come, even though he has been pierced

by a thousand shafts ; he will not live after his time

is out, though he has only been touched by a blade

of kusa grass' (Vishnu, xx. 44). If this be so, it

is a rigorous logical conclusion that nothing which

the living can do will help the dead. But the writer

I am quoting finds a solution in what seems to

us the most unnatural of principles--that relatives

of the dead ought not to mourn for him, but never-
theless should offer the sacrifices. ' As both a man's

good and bad actions will follow him after death like

associates, what does it matter to him whether his

relatives mourn over him or not ? But, as long as

his relatives remain impure, the departed spirit finds

no rest, and returns to visit his relatives, whose duty

it is to offer up to him the funeral ball of rice and

the water libation. Till the Sapindikarana has

been performed, the dead man remains a disembodied
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spirit, and suffers both hunger and thirst. Give

rice and a jar with water to the man who has passed

into the abode of disembodied spirits .... Perform

therefore the Shradda always, abandoning bootless

grief' (Vishnu, xx. 31-36). It is impossible to

state the ancient superstitious belief more nakedly ;

if the ghost be not supplied by his mourning kinsmen

with food he will ' walk ;' but the law-writer before

us evidently finds the doctrine unaccountable, and

maintains it because there is authority for it. It is

at the same time to be observed that the problem is

solved in a different way by the latest Hindu law,

which declares that the effect of sacrificing to a dead

ancestor is to deliver hhn from one special purgatory,

the ' Hell called Put.' The doctrine of direct post-

humous punishment has to this extent absorbed the

opinion that the perturbed spirit revisits his ancient
haunts.

There is one peculiarity of ancestor-worship

which recent speculations on primitive human insti-

tutions invest with a great deal of interest. The

ancestors worshipped appear to have been at first

always male ancestors. 'Although,' says Sir John

Lubbock, 'descent amongst the lowest savages is

traced in the female line, I do not know of any

instance in which female ancestors were worshipped.'
Female ancestors in the direct line are now wor-

shipped by the civilised Chinese, but the evidence
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shows that the posthumous honours paid to women

are of later origin than the worship of men. In the

oldest of the Chinese sacrificial odes, plausibly dated

at not much less than two thousand years before

Christ, the ' accomplished' and ' meritorious' ances-

for celebrated is manifestly a man. The worship of

female ancestors does not appear till a much later

division of the hymns. ' We have our high gTan_-

ries,' runs the ode called the 'Fang Nien'--' We

have our high granaries, with myriads and hun-
dreds of thousands and millions of measures in

them, for spirits and sweet spirits, to present to our

forefathers, male and female ;' and again, the sacrificer

in another hymn is made to say,' 0 great and august

father, comfort me, your filial son .... I offer this

sacrifice to my meritorious father, and to my accom-

plished mother.' It is thought that the still existing

practice of placing spirit tablets of wives along with

those of husbands in their shrines had by this time

begun. So too in the most ancient Hindu law-

books, the funeral oblation is confined to male an-

cestors. At this rite, says Apastamba (II. vii. 16.3),

the manes of one's father, grandfather, and great-

grandfather are the deities to whom the sacrifice

is offered. The rite is to be performed in the latter

half of the month of which the luckiest day is

the fifth. ' If he performs it on the fifth day, sons

will be born to him; he will have numerous and
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distinguished offspring, and he will not die childless.'
But if he performs it on the first day of the half-

month, the caution is given that the issue of the

sacrificer will consist chiefly of daughters. When,

however, we come to writers of a much later era,
like Vishnu, we find a distribution of the sacri-

rices which is very sig_nificant. Vishnu gives us a

summary of the whole ritual of ancestor-worship

as practised at the date of the treatise called by
this name (Vishnu, chap. ]xxiii.) First of all the

sacrificer is to worship the (greater) Gods. Then

on particular daysMthe ninth days of the dark halves

of certain months--he is to consecrate an offering
with proper hymns and scriptural texts and present

it to three Brahmans present, who represent his
father, grandfather, and great-grandfather. The

liturgy and ritual which he is to follow are indicated,

head by head, and it is essential for the virtue of the
sacrifice that a company of Brahmans should have

been invited. On certain other sacred days, the

Anvashtakas, he is to sacrifice to his mother, his

paternal grandmother, and his paternal great-grand.

mother; and lastly, says the writer, 'an intelligent
man '--an expression which, as it appears to me, is
always used of a doubtful point--' must offer shraddas

to his maternal grandfather, and to the father and

grandfather of him in the same way.' The order of
celebration seems to me to follow the historical order,



CHAP._n. ANCESTOR-WORSHIP. 75

and to show that the ancestors first worshipped by

the Hindus were tile father, grandfather, and great-

grandfather.

It is clear then, I think, that wherever ancestor-

worship arose, Paternity was fully recognised; and

_s the texts relating to this worship are as old as

any others in the sacerdotal law-books, and indeed

are probably the oldest, I attach small import-

ance to casual expressions found here and there in

these treatises which have been thought to show

that their writers preserved traditions of the savage

custom of tracing descent through females only.

Still, as we cannot doubt the existence and preva-

lence among some part of mankind of this savage

usage, sometimes called 'Mother-law,' it is im-

possible not to ask oneself the question, Did the

worship of the dead bring about the recognition of

paternity, or is ancestor-worship a religious inter-

pretation of, or a religious system founded upon,

an already existing institution ? M. Fustel de Cou-

langes, without referring to the custom of ' Mother-

law,' certainly seems to me to express himself occa-

sionally as if he thought that all the characteristics of

the so-called Patriarchal Family were created by the

worship of ancestors which was ever celebrated in

the recesses of the household; and that from this

worship sprang the Father's Power as its high-priest,

and also the denial of kinship to persons no longer
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able to participate in it, as the married daughter and

the emancipated son. It may well be believed that

ancestor-worship, by consecrating, strengthened all

family relations, but in the present state of these
inquiries the evidence certainly seems to be in i_avour
of the view that the Father's Power is older than the

practice of worshipping him. Why should the dead

Father be worshipped more than any other member of

the household unless he was the most prominent--it
may be said, the most awful--figure in it altering his

life ? It was he, according to the theory which I
have described, who would most frequently show

himself, affectionate or menacing, to his sleeping

children. This opinion is fortified by the recent

investigations into the customary law of the Punjab,
the earliest Indian home, I must repeat, of the Aryan
Hindus after their descent from the mountain-land of

their origdn. Ancestor-worship does exist among the
Hindus of the Plmjab. But it is a comparatively

obscure superstition. It has not received anything

like the elaboration given to it by the priesthood in

the provinces to the south-east, many of whose
fundamental doctrines are unknown to the Punjabee
communities of Hindus. Nevertheless, the constitu-

tion of the Family is entirely, to use the Roman phrase,

' agnatic ;' kinship is counted through male descents

only. There is a very strong resemblance between
these usages and the most ancient Roman law,

and their differences, where they differ, throw very
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valuable light on the more famous of the two

systems.
The truth seems to be that, although Ancestor-

worship had at first a tendency to consolidate the

ancient constitution of the Family, its later tendency

was to dissolve it. Looking at the Hindu system as

a whole, we can see that, as its historical growth pro-

ceeded, the sacerdotal lawyers fell under a strong

temptation to multiply the persons who were privi-

leged to offer the sacrifices, partly in the interest

of the dead ancestor, chiefly in the interest of the

living Brahman. In this way, persons excluded from

the ancient family circle, such as the descendants of

female kinsmen, were gradually admitted to par-

tieipate in the oblations and share in the inheritance.
Some traces of a movement in this direction are to be

found throughout the law-books ; and a very learned

Indian lawyer (Mr. J. D. Mayne, ' Hindu Law and

Usage,' chap. xvi.) has shown that, wherever in

modern India the doctrine of Spiritual Benefit--that

is, of an intimate connection between the religious

blessing and the civil right of succession--is most

strongly held, women and the descendants of women

are oftenest permitted to inherit. It is remarkable that

the Equity of the P_oman Prmtor, which was probably

a religious before it was a philosophical system, had

precisely the same effect in breaking up the structure

of the ancient Roman family, governed by the Father
as its chie£
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CHAPTER IV.

ANCESTOR-WORSHIP AND INHERITANCE.

THE close connection between succession to property
after death and the performance of some sort of

sacrificial rites in honour of the deceased has long

been known to students of classical antiquity. A
considerable proportion of the not very plentiful
remains of Greek legal argument to be found in the

Athenian Orators is occupied with questions of in-

heritance, and the advocate or litigant frequently
speaks of the sacrifices and the succession as in-

separable. ' Decide between us,' he says, ' which of us
should have the succession and make the sacrifices

at the tomb' (Isa_us, ' In the goods of Philoctemon,'

Or. vi.) ' I beseech you by the gods and immortal

spirits not to allow the dead to be outraged by these
men ; do not suffer his worst enemies to sacrifice at

his grave' (Or. ii.). In a former work I pointed ou_

the number, cost]iness, and importance of these
ceremonies and oblations among the Romans, and I

insisted on their probable significance as the source
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of the peculiar fictions which cluster round early

family law (' Ancient Law,' p. 191). The best ex-

planation, I argued, of the facility with which a

stranger can be made a son is that, being admitted

to the religious observances, he is not distinguishable

from a son under his religious aspect. The later

experience of the world may show us that in the

mere blending of the ideas of inheritance and offering

there is nothing to surprise us. It is natural enough.
Wherever it has been matter of belief that the sur-

viving members of a dead man's family could do any-

thing to better his lot in the world after death, it

has been thought their duty to do it before they

entered upon his possessions. The mediaeval Christian

Church held this view of personal or movable pro-

perty ; it was primarily a fund for the celebration of

masses to deliver the soul of the owner from pur-

gatory. Upon this doctrine was founded the juris-

diction of our Ecclesiastical Courts, in which all

property of this kind vested in the first instance before

it could be distributed ; and this jurisdiction, coupled

with the necessary powers over Executors in the

case of Wills, and of Administrators in the case of

Intestacies, has descended to the modern Court of

Probate. The new light which we owe to the author

of ' La Cit_ Antique' is his determination of the

nature of the divine beings to whom the oblations,

which exercised so powerful an influence on Athenian
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and Roman heritages, were devoted. They were of

course not offered to any one Supreme God. But

neither were they offered to the greater deities of the

local Pantheon. ' Le culte des dieux de l'Olympe et

celui des HSros et des M_ne_ n'eurent jamais entre

eux rien de commun,' says M. Fustel de Coulanges.

The worship was given to the dead, chiefly to the

remembered dead who had just passed away into a
life not further removed from their late existence

than a sleep from reality.

I will note in passing that the excessive expensive-

ness of the Roman sac_a pr_'vata, whidl is the%urden

of Cicero's complaints in his private letters, seems to

be a feature of still surviving ancestor-worship. The

writer of a paper I have before quoted (' Ningpo and

Buddhist Temples ') gives a curious calculation, upon

what is probably American missionary authority, of

the expenses to which the Chinese are put by

worshipping their forefathers. ' One well entitled to

know what he spoke of said that fully thirty millions

of dollars are annually expended in China at the three

great festivals in honour of the dead, and, with the

average expenditure of e_h family, fully 150 millions

of dollars are spent in quieting the spirits.' There is

no doubt also that funeral rites and oblations are

extremely expensive in India, and I have heard their

heavy cost seriously urged as a reason against im-

posing a duty on legacies and successions. The ex-
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pensiveness of religious observance among Hindus

arises from the necessity which it involves of feasting

Brahmans, sometimes in multitudes, and making them

gifts. The oldest of the law-books strongly inculcate

the duty of employing the ministry of Brahmans.

Three are especially to be in places of honour at all

funeral celebrations, who are to represent the three

uncestors worshipped--the father, grandfather, and

great-grandfather. But many more are to be enter-

tained. 'Pure, with composed mind, and full of

ardour,' says Apastamba, _he shall feed Brahmans
who know the Vedas.' ' He shall feed an uneven

number of Brahmans, at least nine,' is the rule of

Gautama_ _or let him feed as mm_y _s he is able to

entertain.' Some singular but very intelligible texts

forbid the worshipper to make these sacred feasts a

pretext for entertaining his own relatives. ' The food

eaten at a sacrifice by persons related to the giver

is a gift offered to goblins. It reaches neither the

Manes nor the Gods. Losing its power to procure

heaven, it wanders about in this world, as a cow that

has lost her calf runs into a strange stable' (Apas-

tamba, xi. vii. 17. 8).

We have now to consider some of the ways in

which the law and custom of ancestor-worshipping

societies have been affected by their peculim- faith and

religious practice. The first instance of a trans-

formation in law which I will give is one nearly con-
O
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nected with the growing costliness of the ritual. By
this ritual a religious and intellectual aristocracy lived.

One of the commonest popular errors about the

Brahmans even now current in England is that,

because they are spiritually the highest, they are

therefore the wealthiest and most powerful of the

Hindu castes. They count among them some opulent

and powerful families, and one Royal house in India

is Brahman, but, on the whole, they are not specially

wealthy. It would be more accurate to describe

them as a serving and ministering class, their occu-

pations varying from the high administrative duties

which they once monopolised in the Mahratta States

to such humble functions as those of the cook, whose

service is a luxury, because no impurity can be con-
tracted at his hands. The Brahman of the old taw.

books is still a priest and spiritual director more

than anything else, though with a visible tendency

to become a lawyer, a judge, or an administrative

counsellor. He lives, however, by the bounty of

others, by their charitable and pious _fts, more par-

ticularly those given to him on the great occasions

of sacrifice. It is strongly said by a modern writer

(J. D. Mayne, ' Hindu Law and Usage,' p. 205) that

the modern law, as promulgated by Manu, might be

described as a law of gifts to Brahmans. ' Every step

of a man's life from his birth to his death required

gifts to Brahmans. Every sin which he committed
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might be expiated by gifts to Brahmans. The huge

endowments for religious purposes which are found

in every part of India show that these precepts were

not a dead letter.' Now one chief impediment to

pious liberality is that system of joint ownership by

groups larger than families which is still common in

India, especially in that earliest home of the Aryan

race, the Punjab. Every man's rights in such a

group are more or less limited by the rights of every-

body else; and, as a rule, the assent of the entire

group is necessary before any part of its property

can be alienated. Hence the sacerdotal system, of

which the rudiments are to be seen in the law-books_

is most manifestly adverse to joint forms of property.

The writers frankly avow their motives for this dis-

like of co-ownership and for their partisanship of

partition. 'In partition,' says Gautama, _there is

increase of spiritual merit' (x. viii. 4). The prin-

ciple is still more plainly put by Manu (_x. iii.) :

'Either let them live together, or, ff they desire

separately to perform religious rites, let them live

apart; since religious duties are multiplied in

separate houses, their separation is therefore right

and even laudable.' The more separate households,

the more occasion for domestic sacrifice, the more

opportunities for pious largesse to the sacred order.

The modern writer I have quoted (J. D. Mayne,

p. 204) cites my own opinion, expressed in a former
_2
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work (' Early History of Institutions,' p. 104) that

the Christian Church, when engaged in proselytism

among barbarous societies, exerted a similarly dis-

solving force upon tribal ownership. The Church

certainly introduced its barbarous converts to the

Testament or Will; it strove to stren_hen their

reverence for Contracts ; and the Irish evidence seems

to prove that it largely extended Separate, as dis-

tinguished from Tribal, ownership. In reading the

Brehon tracts, you remain in doubt whether the

writer means to lay down that tribal land under cer-

tin circumstances may be parted with generally and

in favour of anybody, or whether it is only to be

alienated in favour of the Church. The strong pro-

bability is that he intended to sanction gifts to the

Church primarily; and that a generally enlarged

power of separate alienation was the consequence of

such rulings. But it has always to be remembered
that there is a radical difference between the Brahman

encouragement of charitable profusion and the en-

largement of legal facilities for pious endowment by
the mediaeval Christian Church. Charity with the

Brahman began strictly at home ; he was wedded to

it, because he lived by it. But the Church, although

it certainly desired to fortify by endowments every

asylum and stronghold which it planted amid bar-

barism, had other classes under its protection besides

its own servants and clergy. It fed the poor and
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needy at its gates. It was ever careful for the orphan
and the widow. But the Brahman law-books, with

much elevation and some te'_derness of feeling, are

constantly offensive in the contempt, sometimes

amounting to loathing, which they express for all
classes except the sacred caste and other castes

powerful enough to pretend to equality with it, or

proximity to it.1
We come now to some results of Ancestor-

worship which are of the highest interest as throw-

ing light on a number of perplexing questions which

embarrass our first steps in the examination of very
ancient societies. It seems clear that, according to

the most ancient ideas, not only must the ancestor

worshipped be a male ancestor, but the worshipper
must be the male child or other male descendant.

Under the conditions of thought we have been sup-

posing, it will have been seen that the verge of life
and death was very easily overstepped. The dead
man was he who had been the living dreamer, only

that he had now passed permanently into the life of

dreams. It thus seemed proper that the sacrifice

should be offered by a person who one day would
take his place in the chain of deified ancestors, and

this could only be a male descendant. Hence there

arose, among the ancestor-worshipping peoples, a
most intense desire for male offspring and, as a

1 See Note A to this chapter.
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consequence of this desire, a remarkable set of ideas

about paternity, sonship, and inheritance, which must

have been widely diffused of old among all the more

powerful races of mankind, and specially those of

the Aryan stock. There are manifest traces either of

these ideas, or of the customs with which they were

intermixed, in the legal antiquities of the Athenians

and of the Spa_ans, of the Romans, of the Celtic

Irish, of the Hebrews, and of the Chinese. As is

natural, from the deeply sacerdotalised character of

their legal literature, the fullest and most detailed

account of a family system shaped and interpene-

trated by ancestor-worship is to be found in the

ancient books of the Hindus. It cannot, of course,

be taken for granted that this system, in its integrity,

once existed everywhere. One feature of it is found

here, another there. But there does seem to have

been a general likeness between the deductions which

the priests and lawyers of a large number of ancient

societies drew from the principle that sacrifice and

worship were due, under severe supernatural penalties,
from male children to their dead forefathers.

We cannot, as it appears to me, frame in our

minds any reasonable explanation of Ancestor-worship

and its legal consequences, unless we assume that,

when it first arose among men, the Father of each

family appeared to them in the form in which he

constantly shows himself on the threshold of juris-
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prudence, and which he probably wore 2 when the

human race began. He is the Pater Fa,m_lias. The

physical paternity is fully recognised, but it is

blended with protective power. Most of the males

subject to him are really his children, but, even if

they have not sprung from him, they are subject to

him, they form part of his household, they (if a word

coloured by later notions be used) belong to him.

On the other hand, under the reli_ous aspect of these

relations, from the point of view of a sacerdotal

lawyer, the son is simply the person who can effica-

ciously offer the sacrifices. Dr. Biihler (Preface to

vol. ii. of' Sacred Books of the East,' p. xLx.) writes

thus of Baudh_yana, whom Sanscritists, Indian and

European, generally regard as one of the oldest

of the law-writers. ' Like many other ancient

teachers, Baudh£yana permits childless Aryans to

satisfy their craving for representatives bearing their

name, and to alh_y their fears of falling after death

into the regions of torment through a failure of the

funeral oblations, by the affiliation of eleven kinds of

substitutes for a legitimate son. Illegitimate sons,

the illegitimate sons of wives, the legitimate and

illegitimate offspring of daughters, and the children

of relatives and even of strangers, who may be

solemnly adopted or received as members of the

See Chapter VII. (on ' Modern Theories of Primitive Society ')
below.
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family without any ceremony, are all allowed to take

the place and the rights of legitimate sons.' I will

proceed to examine this system of artificial affiliation

at some length, together with its bearing on Inheri-

tance in the embryo. Until the ideas upon which

it rests have been carefully sifted, it seems to me

doubtful whether all investigation of the primitive

forms of society is not likely to be imperfect and pre-
mature.

First of all, then, the person who offers the sacri-

rices with file best chance of efficacy in the world

beyond the grave is the legitimate son, the son who

is physically the offspring of his father and who, by

preference, is born of a marriage blessed by Brah-
mans and contracted under all the conditions which

their sacred law prescribes. And, among all sons,

the eldest son is most likely to confer spiritual benefit

on his father. Here, however, we come upon one of
the most remarkable of the extensions which the

sacerdotal lawyers give to their doctrine in order to

prevent its miscarriage in particular cases. With the

purpose of increasing the chance of there being legiti-

mate sons to present the oblation, some among the
oldest of these Brahmanical teachers relax the con-

ditions of marriage, and show leniency to strange

forms of wedlock, so numerous as almost to include

all possible unions of the sexes. Some of these mar-

riages are very strongly condemned by the later
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Hindu law-writers; for example, marriage with a

purchased bride ; others, where they occur, are effec-

tuated by violence or by fraud. Still, it is to be
observed that the children of all these unions would

be physically the children of the husband ; and the

father and mother, however barbarous their con-

nection, are probably understood to have been un-
married before it.

Among all the sons sprung from the father, the

eldest is preferred. The sacerdotal reason assigned

by the Hindu lawyers is that, by his birth, the

religious obligation to have a son who can continue

the chain which binds together the living and the

dead has been satisfied. But the privileges of inheri-

tance corresponding to this spiritual primacy are very

variously defined in the law-books, and, even when

they approach somewhat to modern primogeniture,

they are still very unlike it. Sometimes the eldest

son is spoken of as taking the whole inheritance of

his father and supporting the rest of the family, and

this is very probably the secular custom for which

the priestly lawyers invented a religious reason.

_ore often, the best portion, or some similar advan-

tage, is assigned to the eldest of the sons, and some-

times alternative modes of providing for h_m are

stated. Of two ancient authorities, Gautama defines

his privileges in ambiguous and indeed contradictory

language (see chap. xxviii.,), while Apastamba, while
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admitting that Primogeniture gives advantages in

certain countries, argues strongly for equal division

among all the sons (II. vi. 14. 14). It seems to me

that, at _he epoch of these law-treatises, the ancient

P_dmogeniture was decaying among the Hindus, as

we know that it decayed in the barbarous world

generally. Under the original usage, the eldest

son may have taken everything and maintained his

brethren; but the Brahmans, as I have explained,

were strong partisans of multiplied households, and

this feeling must have militated powerfully against

the privileges of the eldest. On the whole, the doc-

trine which tends to prevail is that the division

should be equal among sons, with a small advantage

to the eldest as the divider of the inheritance, which

may have been meant as an inducement to fairness.

Next to the legitimate sons, as proper vehicles

for spiritual blessing, the greater number of the

ancient Hindu law-writers place the son of the wife,

born during her marriage but not necessarily of her

husband. At first sight this looks like an application

of the long-descended legal maxim, 'pater est quem

_tice demo_strant,' but all the ancient texts taken

together suggest a different explanation, and I will

consider the ' son of the wife' again when I come to
the son of the widow.

The person who, on failure of all the inheritors I

have mentioned, can next in order offer the sacrifices
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for the deceased and claim his succession, is the son

of his 'appointed' daughter. It is an interesting

case for a variety of reasons. The son of a daughter,

regarded by himself, would not satisfy the require-

merits either of a successor or of a worshipper. From

the secular point of view, he is, in Roman phrase,

a 'cognate,' a kinsman through women only, who,

according to the usage prevailing among all the more

powerful races of mankind either from the first or at

a certain stage of their development, cannot continue

the family. The religious theory of ancestor-worship

would not take any notice of him, for the parent to

whom he would sacrifice would be a woman, and

women could not in the earliest times be objects of

worship, and never at any time by themselves. But

the ancient law allowed the father, who had no pro-

spect of having legitimate sons, to ' appoint' or nomi-

nate a daughter who should bear a son to himself and

not to her own husband. Apparently this appoint-

ment could be made against the husband's will, for

one of our oldest authorities warns the Hindu against

marrying a girl who has no brothers, because her

father may ' appoint' her, and her husband may have

his own naturally-born son converted into the son of

the maternal grandfather. The sacerdotal formula of

appointment is given in Gautama, xxvin. 19. 18:

' A father who has no male offspring may appoint his

daughter to raise up a son for him, presenting burnt
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offerings to A_o-ni and to Prag_pati, the lord of crea-

tures, and addressing the bridegroom with these

words, "For me be thy male offspring."' ' Some

declare,' adds the writer, _that a daughter becomes

an appointed daughter solely by the intention of the
father.'

Some customs near akin to the Hindu usage of

'appointing' a daughter appear to have been very

widely diffused over the ancient world, and traces of

them are found far clown in history. The daughter
here becomes neither the true successor of her father

nor the priestess of his worship, but a channel

through which his blood passes to a male child,

capable, according to the oldest notions, of sacrificing

to him ; and, accordiag to the newer ideas, of taking

his property and preserving the continuity of the

household. At first there was ahvays, I should

ima_oine, some expression of the father's will, coupled

with some religious ceremony. Among the Athenians,

when our knowledge of their law begins, the Testa-

ment or Will has appeared, though its operation is

much limited. An Athenian father, fearing sonless-

ness, might have a son raised up to him by a

daughter ; and the commonest mode of effecting this

object was by devising his property--or, to speak

more strictly, the property and the daughter together

into a person selected by himself on condition of

marrying her. The son born of the marriage was,
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on coming of age, transferred to the family of his

maternal grandfather--it would seem, with some of

the forms of adoption--and took his name, becoming

at the same time the legal representative (K@m_) of

his own mother. This is essentially the same method

of obtaining a male child which was anciently in use

with the Hindus. But some such practice must have

been followed, and some such ideas must have pre-

vailed among a certain portion of the barbarous

communities which contributed their usages to the

enormous body of rules finally consolidated as the

Feudal Law. According to some systems of medimval

customary law, daughters succeeded, either in order

of primogeniture or in a group, when sons had failed.

According to others, they were excluded altogether.

But between these doctrines there was an intermediate

view, that a daughter_ though she could not succeed

herself, could transmit a right of succession to her

male children. Hereafter, I shall have occasion to

point out that this was the rule on which our

Edward III. based his claim to the throne of France ;

he admitted that the French princess, who was his

mother, could not succeed, but he contended that he

himself, as her son, was entitled to succeed his

maternal grandfather. This argument did not pre-

vail either in the forum of arms or in the opinion of

the feudal lawyers ; but it seems to be clearly con-

_ected with the range of legal notions before us.
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The chief interest of the Hindu 'appointment,'

and of the counterparts of it in the law of other races_

lies in their probably marking one of the points at

which the right of women to inherit made its way

into the strict agnatic systems of kinship and succes-

sion which prevailed among the more advanced of

the barbarous societies. The Brahman compiler of

Manu, while speaking of the appointed daughter, uses

language which seems to show the natural growth of

feeling : ' The son of a man is even as himself, and as

the son so is the daughter ('thus appointed' adds

the commentator) : how then, if he have no son, can

any inherit his property but a daughter who is closely

united with his own soul ?' As the law developed

itself, the most general result finally attained was

that daughters inherited when sons had failed. But

it was not reached at once. Among the ancient

Hindu writers, Bandhhyana seems to have wholly

denied the right of women to inherit: Apastamba

places the daughter at the very end of the list of

inheritors, but the more modem Vishnu introduces

both mother and daughter immediately after the

sons. In works treating of the Athenian law, it is

usually stated that when there were no sons daughters

succeeded. But this is not an adequate statement

of the rule. The daughter of a man who left property

but no sons, was not in strictness his heiress. She

was, as her Greek name (_wlKX_?po_) indicates, a



caAP. rv. ANCESTOR-WORSHIP AND INHERITANCE. 95

' person who went with the property.' 3 As I have s_id
above, her father might compel her by testament to

marry the devisee of her share ; but, if he died intes-

tate, she was subject to another liability--marriage
to his nearest kinsman--which connects itself with

some singular branches of our subject to be dis-

cussed presently. In all these Athenian rules, it
is to be observed that, while the ancestral sacrifices

are constantly mentioned, the object of special care is
the devolution of the estate in the household. The

religious basis tends to drop away from the law.

Indeed, the wish to prevent daughters fl'om carrying

off the patrhnony of one household to another is not
at all a feature exclusively of sacerdotalised bodies of

usage. The secular law of the unsacerdotalised Hindus

of the Punjab applies the same principle and exhibits
some instructive variants of the Athenian rules

(' Notes on Punjab Customary Law,' vol. ii. pp. 75,
81, 184, 239). Under some Punjab usages, the

dmlghter, when there are no sons, inherits a limited

interest in her father's property ; but she must resign
it when she marries. It is usual, however, for the

husband of such a daughter to be adopted by his
father-in-law.

The legitimate sons, and the son of an ' appointed'

daughter, have in their veins the blood of the father

s See ;[ebb, Attic Orators, ii. 318.
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to whom they sacrifice and succeed. But when there

are no sons, and when there has been no appointment

of a daughter, we are introduced by the law-books to

a number of possible successors whose sonship is

altogether fictitious. I know no part of the ancient

Hindu law more curious than this, or demanding

more imperatively to be taken into careful account

by all who investigate the beginnings of organised

human society. That ancient family law is entangled

with fictions has long been known. (See my ' Ancient

Law,' p. 130.) One of them has been so long before

our eyes as to be comparatively familiar to us. This

is Adoption, the engrafting on the family a son from

a strange house. Its importance as a private in-
stitution at Rome and Athens is of course well

known to students; and, among the Romans of the

Empire, it became politically important in a high de-

gree as one of the chief expedients for bringing abou_

the peaceable succession of Prince to Prince. It is

true that to Englishmen, nowadays, it is little more

than a name; to adopt a child is to nurture and

educate it, and perhaps to provide for it by Will. But

in the French Civil Code (liv. i. 8 ; tit. 8, c. 1),

and other Continental Codes founded on the French,

Adoption survives as an institution : a childless man,

though under somewhat severely restrictive condi-

tions, may take to himself an adoptive child who will

be entitled to succeed to his property. This famili-
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arity with Adoption, during such a length of history,
blinds us to the fact that it is one of the most violent

of fictions. The faculty of accepting them, strong as

it is in ancient communities, must have been strained

to the utmost when, for the purpose of taking part in

the most solemn of religious ceremonies and earn-

ing a consequent right of inheritance, a strange child
was transferred to the household, or a man alien in

blood was permitted to enter it vohmtarily. No

doubt, in the more recent practice of the societies

accustomed to the adoption of children, the violence

of the fiction is somewhat diminished. The theory

may be that the child adopted is a stranger, at most

of the same order or caste as the person adopting

him, but in India he is generally a blood-relation of

some kind; and, on looking through a list of known

Roman adoptions, the large majority will be seen to

be instances of the adoption of' cognatic' kinsmen--

that is, of relatives through women. But the ancient

feeling on the subject may be inferred from the place

which simple adoption occupies in the list of expe-

dients for continuing the family of a childless father

as set forth in these early Hindu law-books. ' There

is a singular disproportion,' says Mr. J. D. Mayne,

'between the space necessarily devoted to adoption

in the English works on Hindu law, and that which

it occupies in the early law-books. One might read

through all the texts from the Sutr_ writers down to
H
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the Daya-Bhaga without discovering that adoption

is a matter of any prominence in the Hindu system'

(' Hindu Law,' p. 81). The truth is, that by its side
there are a number of fictitious affiliations which

were of at least equal antiquity with Adoption, and

which, I suspect, served its object even more com-

plete]y in very ancient times. They are startling or

revolting to modern sentiment, but they seemed per-

haps simpler and more natural to ancient thought

than the admission of a mere stranger to the family.
These fictitious sons are called by Gautama

(xxvm. 32) the ' son born secretly,' the 'son of an un-

married damsel,' the' son of a pregnant bride,' and the

son of a ' twice married woman.' It is sufficient to say

of them that none of them are necessarily the sons of

the father whom they are permitted to worship after

his death, while some of them cannot possibly be his

children. They are all, to use modern words, illegi-

timate or adulterine offspring, but then they are all the

offspring of women who are under the shelter of the

household, or who are brought under it. These women

are under the protection of its head; they belong to him,

and the status of their children is settled by the well-

known rule which, in Roman law, would settle the

status of a slave. Here it is that these strange usages

link themselves to familiar phenomena of primitive

societies. Paternal power and protective power are

inextricably blended together ; even the Slave is in
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some sense a member of the family. We know in
fact that at Rome a Slave could perform the family
sacrifices on his master's death ; and it was a com-

mon contrivance of men who expected to die insolvent
to nominate a slave as the heir in the last resort, in

order that the bankruptcy of the estate might be
declared in his name. Thus, on the secular side, these

fictitious sons are permitted to rank as in some remote

sense sons, because they are born of women protected

by the head of the household, and because they are
themselves protected by him. On the religious side,

they are permitted to offer the ancestral sacrifices as
a desperate expedient for preserving the ancestor
from a total failure of male offspring, and from the

terrible consequences of entering the world of the dead

without the proper oblations and rites.

It must be, however, understood that strong

moral repugnance to the fictitious affiliation of these
illegitimate and adulterine children begins to show

itself among the oldest of the Hindu law-writers

whose treatises have survived. A velT ancient

authority, Apastamba, gives no list of them, protests

against the principle, and lays down broadly that
' the son belongs to the begetter.' Even the writers

who mention them vary- greatly as to their place in
the order of succession, and Manu aims at them the

remark (IX. 161) that 'such advantage as a man

would gain who should attempt to pass deep water in
1t2
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a boat made of woven reeds, that father obtains who

passes the gloom of death leaving only contemptible

sons.' I cannot doubt that the growing popularity

of Adoption, as a method of obtaining a fictitious son,
was due to moral dislike of the other modes of affilia-

tion which was steadily rising among the Brahman
teachers in the law-schools.

Let us now suppose the head of the household to

have died without having left a son, without having
appointed a daughter, without having taken a son in

adoption, without male children born in the house

who can satisfy the fiction of sonship,--is there any

escape possible from the dreaded consequences of

failure in the family succession and the ancestral
sacrifices? In the opinion of some of the Hindu

doctors, these consequences might be averted by an

institution which has lately received a great deal of
attention, known commonly as the Levirate, but called

by the Hindus, in its more general form, the lXTiyoga.
Under it, a son is born to a childless man of his wife

or his widow, not from the husband himself but from

his brother or nearest kinsman. The practice of so oh-

taining a son appears to have extended, with various
modifications and with or without the religious sanc-

tion, over many branches of the human race. We

come upon faint but still recognisable traces of it in

the law of the Spartans and Athenians, and in one of
its forms it was certainly followed by the Hebrews.
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The Levirate, under which the son is born to the

dead man from his brother, ' that his name be not put

out of Israel,' is best known to Englishmen from the

casuistical question of the Sadducees in the twenty-

second chapter of St. Matthew (v. 24 et scq.):

' Master, Moses said, If a man die, having no children,

his brother shall marry his wife and raise up seed to
his brother. Now there were with us seven breth-

ren; and the first, when he married, deceased and,

having no seed, he left his wife unto his brother:

Likewise the second also, and the third, unto the

seventh. And after them al_l, _he woman died. In

the Resurrection, therefore, whose wife shall she be of

the seven ? for they all had her.' In the passage here

expressly referred to (Deuteronomy xxv. 5) the duty

of the husband's brother is declared to be impera-

tive. ' If brethren dwell together, and one of them

die and have no child, the wife of the dead shall

not marry without unto a stranger: her husband's

brother shall go in unto her, and take her to wife,

and perform the duty of a husband's brother unto her.
And it shall be that the first-born which she beareth

shall succeed in the name of his brother which is

dead, that his name be not put out of Israel.' The

verses which succeed describe the procedure which is
to be followed when the brother-in-law declines the

obligation ; and this procedure, consisting chiefly of a

symbolic plucking off of the shoe, reappears in the Book
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of Ruth, where the idyllic beauty of the story sometimes
blinds the reader to the fact it is meant to illustrate,

a legal rule which was important in its bearing on
passage in the genealogical history of the Royal
House of Judah. The most ancient form of the insti-

tution appears, however, to be that which is described

by the oldest of the Hindu law-writers. ' A woman
whose husband is dead and who desires offspring may
bear a son to her brother-in-law. Let her obtain the

permission of her Gurus (that is, her spiritual direc-

tors). On failure of a brother-in-law, she may

obtain offspring by cohabiting with a Sapinda, _
Sagotra (a Roman would have said, an _Ag'natus' or

' Gentilis '), a Samgnapravara (that is, one of the
same literary or sacerdotal elan as her husband), or

one who belongs to the same caste. Some declare
that she shall cohabit with nobody but a brother-in-
law.' It is to be remarked that Gautama does not

appear to contemplate that the widow will necessarily _.
become the wife of the Levir, and that, as in the Book

of Ruth, the obligation is extended by hinl to kins-
men remoter than a brother-in-law, though he notices
the opinion that a brother.in-law alone can raise up,

seed to his brother (Gautama, xvlII. 6 et seq.)

But the practice here and there received an exten-
sion even more revolting to modern delicacy than the

shape whic h it takes in the Levirate. ' The child be-

gotten at a living husband's request, on his wife,' says
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Gautama (xvm. 11), 'belongs to the husband.'

There are several instances of such requests referred

to in the Sanscrit literature, but the practice, when

defined as an institution by the lawyers, strictly

required that the natural father of the child should

always be a kinsman. Gautama immediately adds to

the passage just quoted, ' If the natural father of the

child was a stranger, that is not of kin to the hus-

band, it belongs to the stranger.' And, again, in his

list of sons, this ancient writer places the 'son be-

gotten on the wife by a kinsman.' It would appear,

as I shall have to point out presently, that Hindu

sacerdotal feeling was divided from the _-el_f earliest

times on the morality of the Niyoga ; but we must

bear in mind that its coarser form was not necessarily

more repugnant to the old teachers than the form
which seems to us somewhat less offensive. _o

doubt the birth of the son fi-om the widow does not

revolt so much as his birth from the wife. But then

the ancient law made little difference between the

husband's old age and his death. It is assumed that

an old man will quit his house and family and with-

draw to spend the residue of his life in asceticism;

and the fittest moment for retirement is frequently

described as the time at which he becomes incapable
of fatherhood.

There are some vestiges of the class of functions

assigned by the Niyoga to the nearest kinsman in
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the records of both the great States of Greece. A

well-known story told by Plutarch (' Pyrrhus,' 26)
of the relations between a brilliant Lacedmmonian

officer, Acrotatus, and Chelidonis_ the wife of Cleo-

nymus, and of the way in which the old men of

Sparta applauded these relations and invoked bless-

ings on the offspring of Chelidonis, does assuredly

suggest that_ in that old-fashioned and never very

delicate society, some institution like that of the

ancient Hindus survived till the third century before

Christ. Cleonymus was an aged man_ and Acrotatus,

his grand-nephew, seems to have been his nearest

male relative in the flower of life. At Athens, the

most nearly corresponding institution differed con-

siderably from the Hindu form. I have stated that

an Athenian father might provide, like an Hindu, for

the continuance of his family through the son of a

daughter; but if, dying sonless and intestate, he

allowed his property to descend to a daughter without

special arrangement, she became the Orphan Heiress

(or _Tr&kv}po_), who makes a great figure in Attic law.

She had no power of choosing a husband for hersel_

but it was the right of her nearest kinsman to marry

her and his duty to marry or portion her. The right

seems in fact to have been keenly disputed; there

was a special proceeding (or _a_Kao'_'a) for deciding

between different claimants, and men often divorced

their wives in order to marry the heiress. The same
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principle was applied to a group of daughters, whom

their various kinsmen in order of proximity had to

marry or provide with a portion. The object, of

course, is to keep the property in the family, and, ff

possible, to provide that the daughter's children
should derive a stream of its blood from male descents.

An even more remarkable application of the principle
occurred when the children left were a brother and

sister. In such a case the duty of the brother was to

portion the sister, but if she were only a half-sister,

the strong Athenian feeling against the marriage of

brothers and sisters had to give way, and he might

marry her and save the portion to the estate. This

power could not, however, be exercised, if the sister

were uterine, that is, a child by the same mother

though not by the same father ; and this limitation

has been thought a survival of the remote age

at which the Athenians counted l_nship through

females only. But marriage with an uterine sister

would have no tendency to promote the object a_med

at. She would have no rights over the father's estate,

and marrying her would not help to keep it from

diminution and to preserve in its integrity the fund

for the ancestral sacrifieesJ Let me repeat that, in

most of the Athenian rules about the rights and

4 This is the explanation of M. Fustel de Coulanges (Cit_
Antique, p. 83), which seems to me conclusive. He observes that

_u emancipated son did not enjoy the privilege.
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duties of the nearest kinsman, we have illustrations

of the tendency, manifest also in the last chapter of

the Book of Ruth, of ancient contrivances for continu-

ing the family to become mere modes of succession to

property.

A few words will not be thrown away on the pro-

bable origin and meaning of this group of institutions.

The Levirate, which is a special case of the Niyoga

and under which one brother raises up seed to

another, has had a definite place assigzmd to it by the

late Mr. J. F. McLennan in the evolution of society.

Originally, I understand him to lay down, there was

promiscuity in the relations of the sexes. This pro-

miscuity became limited by Polyandry, 5 one wife

having several husbands. These plural husbands

came in time to be always brothers, and the Levi-

rate is a relic of this form of Polyandry. It would

not be quite easy to bring all forms of the Niyoga

(of which the Levirate is, as I have said, only a

special case) under this ingenious theory ; but ][ will

confine myself to saying that the explanation is not

the one suggested, to my mind at all events, by the

antiquities of Hindu law. Let us suppose that in a

particular society an intense desire has arisen for

male issue, whether through its worship of ancestors

or otherwise. Let us assume that in a particular case

5 See :Note B, ' Polyandry.'
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actual issue of the father's loins is impossible. There

are no daughters. The accepted fictions, by which

sons are created for the sacrifice, cannot be made ser-

viceable. What is to be done, that the name of the

aged or dead man be not put out on earth nor his

lot placed in jeopardy beyond the grave? Now all

ancient opinion, religious or legal, is strongly influ-

enced by analogies, and the child born through the

Niyoga is very like a real son. Like a real son, he is

born of the wife or the widow ; and, though he has

not in him the blood of the husband, he has in him
the blood of the husband's race. The blood of the

individual cannot be continued, but the blood of the

household flows on. It seems to me very natural for

an ancient authority on customary law to hold that

under such circumstances the family was properly

continued, and for a priest or sacerdotal lawyer to

suppose that the funeral rites would be performed by
the son of the widow or of the wife with a reasonable

prospect of ensuring their object. The very differ-

ences of opinion wMch arose on the subject in the
most ancient Brahmanical law-schools seem to me

exactly those which would be provoked by a plau-

sible and yet non-natural contrivance. There was a

division of opinion about the Niyoga, especially in its

more offensive shape, from the very first. Apastamba

condemns it in the strongest language, while Baud-

h_yana and Gautama have nothing to say against it.



]08 ANCESTOR-WORSHIP AND INHERITANCE. CHxP. Iv.

Manu, in a later age, declares it is only fit for cattle

(Ix. 65.66), but Narada, a still more recent autho-

rity, almost pervaded by the modern spirit, takes it
as a matter of course.

I have stated that, in my opinion, the capacity

which came to be recognised in daughters, to transmit

to a male child the religious quality of sonship to his

maternal grandfather, is connected with the ultimate
admlssion of female descendants to a share in the

_nberitance. It seems to me, further, a plausible con-

jecture that the capacity of the widow to produce a

son to her deceased husband through the Levirate

has helped to confer on her the life-interest in her

husband's property which she enjoys in parts of

India ; and has also led to the power very generally

vested in her by Hindu law and usage of taking a

son to her deceased husband by simple adoption.

My subject, however, is the dependence of inheritance

on ancestor-worship, and these topics are too far re-

moved from it to be fitly discussed at present. In

any inquiry into the origins of the succession of

daughters to their father's estate, it would be neces-

sary to exa,mlne the practice of giving them portions

on their marriage which prevailed widely in the an-

cient world. The _o_ftto a woman or the provision

for her on her marriage cannot be separated from her

right of succession. Speal<ing generally, they are

alternative modes of providing for her ; and the ex-
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clusion of daughters from inheritance in ancient sys-

tems of law constantly means that they have a right

to be portioned, as a rule, out of the movable pro-

perty of a family. The ancient Hindu writers scarcely

mention the daughter's succession. Baudh£yana, it

is thought, held the opinion that no woman could

inherit. Apastamba brings in the daughter not

only after the male relatives, but after such remote

successors as the religious teacher and the fellow-

pupil of the deceased. But still these writers implicitly

recognise some separate property in married women

(Gautama, xxvIII. 24). In the ancient legal systems
of the Western world there is a visible connection

between inheritance and provision upon marriage.

Under Athenian law, when sons have failed and the

father has died intestate, daughters must be either

married to kinsmen, or portioned by them under the

system which I have described. The ancient Roman

law, at the earliest stage at which we know it, is

thought to have allowed some share of their father's

inheritance to daughters. But the Roman law has

bequeathed to modern jurisprudence the doctrine 6

that, under certain circumstances, a marriage portion

is to be deemed an 'advance' of a legacy to a

daughter, and, conversely, that a covenant to settle a

portion is ' satisfied' by a legacy. I have always sus-

pected that this doctrine inverted the principle of the

6 See Dig. xxx. 8_, 6. Cod. vi. 37, 11.
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oldest law: and that, anciently, the daughter only
succeeded when she had not been portioned. In the
Joint-Families of modern India, and in the Slavonian

House-Communities, though the estate may be re-
garded as belonging to the male members of the

household, the women are entitled to a portion on

marriage, generally amounting to some definite frac-
tion of the share which their brothers would receive

on a division ; and in India, when the property of a
joint-family is distributed, the law saddles the shares

with a liability to ' maintain' the unmarried women
and widows. Nowhere, so far as I know, are women

left without provision in ancient societies which have

made even a slight degree of advance. The real

prejudice or reluctance is against allowing them to

confer on their husbands, to whom they are generally
married in infancy, any rights over the kind of pro-

perty, such as land, by which the community lives

and holds together. But a provision for them by

means of property which is actually movable and
transferable is thought not merely just and fair, but
so imperatively required that it would be a violation

of decency and a blot on the family honour to omit
or refuse to provide it.

We have now come to the point at which, if there

were any close analogy between a modern legal writer
and these ancient expositors of the Brahmanical

sacred law, they would take up for discussion (1) the
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succession of ascendants of the deceased, of his male

paternal ancestors, if any survived him, and (2) the

succession of collaterals--that is, of the descendants of

his paternal ancestors. The second of these subjects,

Collateral Succession, has attained a vast extent and

complexity in the modern v law of the Hindus ; and

on the whole its importance has increased rather than

diminished in Western Europe. Engllshmen are less

interested in Collateral Succession than other peoples,

and, indeed, it may be said in all succession by law,

through their almost universal habit of determining

the devolution of their property by marriage-settle-

ments or wills. But on the Continent, principally

through the operation of the French Code and of the

Codes modelled on it, the practice of testamentary

disposition is said to be on the decline. The rights

over the father's property secured to children are

indefeasible, and the chief modern object of a Will,

the distribution of property among children according

to their character and needs, being thus unattainable,
Wills fall into disuse and the law is left to settle the

succession of more distant relatives. It shows the re-

moteness of the legal ideas which I am examining from

those now prevalent, that the ancient lawyers before

7 The existing Hindu law on the subject, with the principles
on which the two rival sets of doctrines depend, is discussed by
]Hr. J. D. Mayne in a most instructive chapter (xvi.) of his Hind_
Law and Usage.



112 ANCESTOR-WORSHIP A_D INHERITANCE. elY.AP.IV,

us hardly notice collateral succession. They provide
for the ultimate succession, on failure of nearer claim-

ants, of spiritual kinsmen, the Brahman teacher, and
the fellow-pupil, and for the succession of the King,

but they say hardly anything of Inheritance as now
understood, save in the direct line of descent or

ascent. Their language on the remoter succession of

blood relations is brief and obscure_ and the)- do not
use technical terms in the same sense, or in the sense

of the modern Hindu law. s They pass rapidly to the

spiritual inheritors whom I have named, and to the

King; and one of them adds that ' in cases for which
no rule has been given that course must be followed of
which at least ten Brahmans, who are well instructed,

skilled in reasoning, and free from covetousness,

approve' (Gautama, xxvm. 48).
The brevity and obscurity of the early law-teachers

on certain topics have been accounted for by the

assumed purpose of their treatises, which is to give a

s The familiar terms of the mature Hindu law indicating classes
of inheritors (Sapinda, Sagotra, &e.) occur in these writers, but not
apparentlyin the more modern sense. A text attributedfx)

Baudh_yana defines'Sapinda'as 'the paternal grandfather,

grandfather,the father,the maa himself_hisuterinebrotherby a

woman ofequalcaste(thatis,the son of hisfatherby the same

mother ashimseff,providedshebeofequalcastewithherhusband),
his son,his son'sson, and the son of the grandson.' But this

cannot be the meaning of Sapinda in Gautama (xlv.13, and

xvm. 6). Vishnu seems to employ Sapinda and Bandhu as

synonymous (xwL 10).



|
OHAP. IV. ANCESTOR-WORSHIP AND INHERITANCE. ]-:[ 3

compendious summary of the law in aphoristic lan-

guage. It is to be observed, however, that they are
full and clear enough on all subjects to which they
attach importance. It is, I think, impossible not to

see that, so far as regards collateral succession, they
were little interested in it. The truth seems to me

to be that they trusted, for the proper devolution
of the inheritance, to their various contrivances for

providing a son when legitimate sons had failed,
to the appointment of a daughter, to their fictions

of sonship, to adoption and to the Niyoga. It is

probable that at first an efficacious sacrifice to
the dead could only be offered by a descendant in

the direct line; and though some of the artificial

methods of obtaining a worshipping representative

were disapproved of, it is very likely that a col-

lateral relative could not originally sacrifice at all

with any prospect of conferring or receiving spiritual
benefit. But all the artificial expedients, save one,

for providing sons have long since been exploded in
India. They are not permitted, says the orthodox
Hindu doctor, in the Iron Age in which we now live,
because of the hardness of men's hearts. As a

matter of fact, a current of feeling adverse to some or

all of them runs through the most ancient of the law-
books, and this is the source of the opinion which

has ultimately prevailed. Nowadays, if a man has

no legitimate sons, he has no resource but adoption,
I
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either by himself or his widow, and there are local

disputes whether the widow requires his consent or

directions to be given before he dies, and ff she re-

quires it, in what form it should be given. Such a state

of the law adds greatly to the modern importance of

collateral succession, and there are facts which co-ope-
rate with the law. There is marked infertility among

Hindus of high rank, and, though there may be a

theoretical preference for adopting a son rather than

allow the succession to go to a collateral, yet (as I

am informed) there is a great deal of the same

superstitious disrellsh for effecting an adoption which

is known sometimes to prevent in England the

making of a will.

The original authorities for the very extensive

body of modern rules governing the succession of

collateral relatives are far less the ancient law-books

than the so-called mediaeval Digests, dating approxi-

mately from the eleventh to the fourteenth century, of
which the most archaic is the ' Mitakshara.' The most

general feature of this body of rules is thus described

by Mr. J. D. Mayne (' Hindu Law and Usage,'

p. 51): ':Except in Bengal, agnates, kinsmen con-

nected through male descents, exclude cognates, kins-

men through females, to the fourteenth degree.' The

same preference for males is observable in the rules

of succession shown to prevail in the Punjab, where

law and usage are ' essentially unsacerdotal, unsacra-
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mental, secular.' The judicial experience of the Chief
Court of the Punjab here coincides with the conclu-

sions of the official inquirers, and establishes that

' kinship is wholly agnatic.' 9 There can be no doubt,
therefore, that agnatic succession among collaterals is

the general principle of Hindu usage. It was the ex-
clusive principle of the Roman law under the Twelve
Tables, and it governed the remoter collateral suc-

cessions under the law of Athens, which prescribed

that agnates should always have precedence over
(_p _ ,,cognates onlzao'_a, rob_ a_ro_'_z, appevoJv...... z_z, azro

O_?kd_v). Indeed, if a comparatively recent writer 1

may be trusted, agnatic succession, succession through
males exclusively, was, ff I may so put it, the common
law of Greece.

But one remarkable exception to this general
preference for males in India is specified by Mr.

Mayne. In the populous province of Bengal Proper,
also noticeable for the nearly total disappearance of

the ¥illage Community, cognates are largely admitted

to succeed, and sometimes in preference to agnates.

' Heirs in the female line frequently take before very
near Sapindas in the direct male line' (' Hindu Law

and Usage,' p. 428). Mr. Mayne has very copiously
illustrated this peculiarity of Bengal law, and traced

9 See Boulnois and l_ttigan, 2Votes on .Punjab/Jaw, p. 85.

1 Diodorus Siculus, xii. 14 (commenting on a probably spurious
law attributed to Charondas).

i2
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it to its causes, in his sixteenth chapter. The rela-

tively modern authorities followed by the Brahmani-

cal lawyers of that province--the Daya-Bhaga and

Daya-Krama-Sangraha--are charged with sacerdotal
doctrine. They display not only a close connection
between ancestor-worship and inheritance, but a com-

plete dependence of the last upon the first. The first
question is, What is the exact amount of spiritual
benefit received by the ancestor from the sacrifices,

and what is the precise amount reflected on the wor-

shipper?--and this is an accurate measure of the place
of the worshipper in the table of succession.

The explanation seems to me to be that the
original Ancestor-worship transformed itself, and in

the course of change helped to modify the law, but

did not affect all the stream of legal doctrine in the
same degree. Originally, it cannot be doubted, the
ancestor worshipped was a male, and the worship-

per was his direct male descendant through males.

Again, nothing can be stronger than the denials of
the right of any woman to offer a sacrifice which we
find in the ancient writers. ' A female shall not

offer any burnt oblation' (Apastamba, _t. vi. 15.18).

:But, as I pointed out before, there seems to have
arisen in time a practice of associating the ancestor's
wife with the ancestor as an object of worship. ' A

man must fare by himself in the other world,' say
the Hindu doctors. ' Even were he to die with




