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PREFACE BY THE--AMERICAN EDITOR.

1
2o

Tung présenf ‘edition of the-Commentaries of Sir William Blzibléstoné :

nas been prepared with especial reference to the use of American law-
students. The main object of the notes, selected and original, has been
to correct any statement in itself erroneous, and to explain what might be
calculated to mislead. In some cases where the text appeared to pass
over important topics, they have been introduced in order to render the
book complete as an institute of legal education. Besides the editions of

Archbold, Christian, and’Chitty, which have been republished in this

country, the editor has drawn largely upon the valuable notes of Mr.
Justice Coleridge. The late English editions by James Stewart and
Robert Malcolm Kerr—in which all the recent- alterations by statutes
have been referred to aﬁd_incorporated—have been (freely used, and an
occasional note will be:found from the late abridgment of Blackstone by
Samuel Warren; and the attention of the student is especially called to
the notes added to the last chapter of the work, on the rise, progress, and
gradual improvement of the laws of England, for valuable sketches by
Coleridge, John William Smith, Stewart, Warren, and Kerr, of the latest
enactments, to which the American editor has ventured to add .some
remarks upon American jurisprudence. Barron Field's Analysis—a most
- nuportant aid to the student in the work of self-examination—has been
added at the end. On the whole, it is hoped that this edition—the fruit
of much care and toil, as ‘much in rejecting (which does not appear) as
in 'adoptihg (which does)—may meet the approbation of the profession

and the public. -
G. 8.

PriLapELPHIA, June, 1859,
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PREFACE

Toe following sheets contain the substunce of a course of lectures on the
Laws of England, which were read by the author in the University of Oxford.
His original plan took its rise in the year 1753; and, notwithstanding the
" novelty of such an attempt in this age and country, and the prejudices unsually
conceived against any innovations in the established mode of education, he had
the satisfaction to find—and he acknowledges it with a mixture of pride and
gratitude—that his endeavours were encouraged and patronized by those, both
in the university and out of it, whose good opinion and esteem he was princi.
pally desirous to obtain.

The death of Mr. Viner in 1756, and his ample benefactions to the university
for promoting the study of the law, produced about two years afterwards a
regular and public establishment of what the author had privately undertaken.
The knowledge of our laws and constitution was adopted as a liberal science by
general academical authority; competent endowments were decrced for the
support of a lecturer and the perpetual enconuragoment of students; and the
compiler of the ensuing Commentaries had the honour to be elected the first
Vinerian professor.

In this situation he was led, both by duty and inclination, to investigate the
elements of the lnw and the grounds of our civil polity with greater assiduity
and attention than many have thought it necessary to do. And yet all who
of late years have attended the public administration of justice must bo sensible
that a masterly acquaintance with the general spirit of laws and principles of
universal jurisprudence, combined with an accurate knowledge of our own muni-
cipal constitutions, their original, reason, and history, hath given a beauty and
energy to many modern judicial decisions, with which our ancestors were
wholly unacquainted. If, in the pursuit of these inquiries, the author hath been
able to rectify any errors which either himself or others may have heretofore
imbibed, his pains will be sufficiently answered; and if in some points he is still
mistaken, the candid and judicious reader will make due allowances for the
difficulties of a search so new, so extensive, and so laborious.

Nov. 2, 1765.

POSTSCRIPT.

Notwithstanding the diffidence expressed in the foregoing Preface, no sooner was the
work completed, but many of its positions were vehemently attacked by zealots of all
{even opposite) denominations, religious as well as civil; by some with a greater, by
others with a less, degree of acrimony. To such of these animadverters as have fallen
within the author’s notice (for he doubts not but some have escaped it) he owes at least
this obligation, that they have occasioned him from time to time to revise his work in
ree{)ecb to the particulars objected to; to retract or expunge from it what appeared to be
really erroneous; to amend or supply it when inaccurate or defective; to illustrate and
explain it when obscure. But, where he thought the objections ill founded, he hath left
and shall leave the book to defend itself, being fully of opinion that, if his principles be
false and his doctrines unwarrantable, no apology from himself can make them right;
if founded in truth and rectitude, no censure from others can make them wrong,.

iv
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OF

SIR WILLIAM BLACKSTONE,

BY THE AMERICAN EDITOR.

TnEe ambition of posthumous fame is very general, if not universal, among
mankind. It is one of the strong arguments for our immortality, that we
stretch out our desires beyond the brief span of our present existence and live
in the future. A sad and dreary thought would it be to a man,—that of dying
unwept by any obe, unhonoured by any survivor, and entirely forgotten as
soon as removed from sight. If not an actor upon the more prominent
theatre of the world's history, within some narrower circle .of society—his
neighbourhood, his friends, his family, or at least his descendants—every one
looks anxiously forward, in the hope that his memory will be respectfully
cherished, his faults and foibles overlooked and excused, his-virtues aderned
in their fairest and loveliest colours. Whether, in _tha.t spirit-land where
our immortal natures still live after their earthly tabernacles have crumbled
to their original clay, they have any knowledge of or interest in the affairs of
the world which they have left behind, we do not know: it has not been re-
vealed to us. From that bourne no traveller has returned. The faculties and
powers of the soul,—especially memory,—the strong affections of the heart, all
belonging to and constituting an inseparable part of its spiritual nature, as well
as its unwearying activity even while the body reposes in soundest slumber,
render it, to say the least, a reasonable conjecture that, though engaged i
moral and intellectual employments and enjoyments much nobler and purer
than earth’s, they are still spectators—interested, curious spectators—in the
works of God's providence which relate to his moral creation. The common
superstitions of the people in all ages and- countries, which may be regarded
either as the tradition of an original revelation or the result of a strongly-
impressed inhate sentiment, are not without weight on such a question.; .Such
superstitions have intertwined themselves with the earliest poetry: they form

. apart of the legends of childhood: in spite of ourselves, we are all, more or

less, believers in the communion of spirits. The man who has entirely cass

off this prejudice or-superstition, if we please to term it so, has lost one

restraint which has been known to exert its salutary influence when even the

sense of higher accountability has been disregarded. We may well fancy, then,
v
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& power in departed spirits of watching and tracing the influences of their own
lives, writings, or actions upon those who have come after them. If these
influences have been for human virtue and happiness, the wider and more
extended the purer must be the pleasure afforded; if they are otherwise, they
must be the source of bitter, unavailing, and never-ending regrets. Such
considerations may well excite us to the practice of virtuous actions, to the
cultivation of noble and generous sympathies and emotions: a part of their
appropriate reward may be the observation hereafter of their mdenmg circles
as they spread with their influences for good the name we have borne, down
to the remotest generation. . |

The fame of a lawyer, however much he maylive in the public eye, and
however large may seem the space he occupies in the public consideration, is
in general a very narrow and circumscribed one. He is prominently useful in
his own day and generation and among his contemporaries. He supports and
defends the accused and oppressed; he maintains the cause of the poor and
friendless; he succours those that are ready to perish; he counsels the igno-
rant, he guides and saves those who are wandering and out of the way,and,
when “ he has run his course and sleeps in blessings,” his bones “have a tomb
of orphans’ tears wept on them.” How much untold good is done by an
honest, wise, and generous man, in the full practice of this profession, which
even those to whom he has consecrated his time and thoughts without the
hope of adequate compensation never appreciate! How often, contrary to his
own interest, does he succeed in calming the surges of passion, and leading the
bitter partisan to measures of peace and compromise! How often does his
beneficence possess that best and purest characteristic of the heavenly grace,
that his right hand knoweth not what his left hand doeth! Yet—beyond the °
circle of his own profession, the student of which may occasionally meet with a
few bricf evidences of his learning and industry in print on the pages of some
dusty report-book, and pause to spell his name and wonder who he w:
terity will scarcely ever hear of him, and his severest efforts and brightest in-
tellectual achievements will sink forever in the night of oblivion. The im-
poriaut case of Taylor on the demise of Atkyns vs. Horde was argued before
Lord Mansfield and the court of King’s Bench about one hundred years ago.
The title to a large estate was at issue; knotty and difficult points of old law-
learning were required to be discussed, and they were discussed with exhaust-
ing research and ability. Itis not to be doubted that the counsel engaged
were the most eminent at the English bar. 'We have a further assurance from
‘he character of some of them. Mr. Pratt,~—afterwards Lord Camden, a name
forever associated with English liberty, as the dauntless opponent of general
warrants, and the champion of American colonial rights upon the floor of
Parliament,—Mr. Yorke, son of Lord-Chancellor Hardwicke, the Hon. Charles
Yorke, afterwards Lord-Chancellor, are named as of counsel for plaintiff.
With them were Mr. Caldecot, the compiler of the Settlement Cases. Opposed
to these men, there were for the defendant the names of Mr.Knowles, Mr.
Perrot, and Mr. Sergeant Prime. Pratt and Yorke having occupied high poli-
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tical and judicial positions, their lives have been written, their characters have
been portrayed and will be preserved. Who were these others deemed worthy
to enter the lists and measure lances with them in this important intellectual
contest? Wheroe is their memorial, even among the members of that profesqxon
of which, while they lived, they were.the pride and ornament? -

Besides official and political position, which must frequently give character
and fame to the lawyer, there are some other exceptions,—of those who'hand
down their names within the bounds of their profession by contributing valu-
able works to its legal literature. The legal writings of Lord Coke have con-
tributed more than his office and influence to this result. Hale, Foster, Gilbert,
and others may be placed"in the same category. But that they have .argely
paid that debt which, according to Lord Bacon, every man owes to his' profes-
sion, hcw soon would the names of Fearne, Hargrave, Butler, Preston, Powell,
Stephen, and ‘Williams have to be classed with those of Knowles, Perrot and
Primel

There is one Enghsh legal writer whose fortune in this- respect is pecuhzu
He produced an elementary work,—written with so much system and accuracy,
and in style and language so pure and elegant, that it not only at oace assumed
and has ever since maintained the place of First Institute of legal education
to all who make the common law of England their special study, but became a
book of instruction and interest to scholars and gentlemen of all pursuits,—
which has been for that reason translated into many other tongues. That
lawyer was Sir William Blackstone. An American author has in like manner
illustrated his name by a-work which both here and abroad will forever stand
alongside and share the enviable fame of that of the illustrious Enghsh com-

-mentator, It-is unnecessary to name James Kent:

The father of -Sir William Blackstone:was Charles Blackstone, a citizen and
silkman of London, whose family was from:the West of England. He was
born on the 10th J uly, 1723: his father had d1ed before; and he lost his mother
at the early age of eleven.

By the early loss of both parents, William and his two brothers Charles’

and Henry were thrown upon the care of their maternal uncles. Charles-and
Henry' were educated at' Winchester, under the care of Dr. Bigg, who was
warden of that school. * Both of them took orders in ‘the Church. The care
and education of William fell to the lot of another uncle,——-Mr Thomas Bigg,
an eminent surgeon of London: .

In-1730, William, then about seven years old, was put to school -at the
Charter-House, and in 1735 was, by the nomination of Sir Robert Walpcle,
through the inﬁuence of another merrer of his mother's ‘family; admitted as
a scholar upon its foundation. “He is vaid to have been a studious and exem-
plary boy and to have gained the favour of his masters. At the age of fifteen
he was at the head of the school, and was thought sufficiently advanced to be
removed' to’ the university; and he was accordingly entered a commouer at
Pembroke College, in Oxford; on the 80th of November, 1736. He was allowed
to remain at school until after the 19th of December, the anniversary com-

\
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memoration of the foundation of the Charter-House, in order that ne might
deliver the customary oration in honour of Richard Suttez,—by which he gained
much applause.

After having been three years prosecuting his studies at this illustrious seat
of learning, on the 20th November, 1741, being then eighteen, 'he:entered
himself a member of the Middle Temple and commenced the study of the law.
He was called to the bar as soon as the probationary period of five yea.rs had
expired,—viz., on the 28th November, 1746.

In the early periods of English jurisprudence, the Inns of Court were re-
sorted to by large numbers of young gentlemen, not merely to acquire a pro-
fession, but to compléte a liberal education by the study of the laws of their
country. In the time of Fortescue, who wrote in the reign of Henry VI,
there are said to have been about eighteen hundred or two thousand students
in the Inns of Court and Chancery. The number was still very considerable
in the time of Ben Jonson, who has left on record his estimate of their influence
and character in the dedication of his comedy of Every Man out of his-Humour,
which he inscribed “To the noblest nurseries of humanity and liberty in the
kingdom, the Inns of Court.” To characterize a law-school as the nursery of
sound learning and civil liberty is indeed a highly-wrought eulogium of the
legal profession,—a praise, however, which its history shows to have been well
deserved. In the Inns of Chancery the younger students of the law were
usually placed, “learning and studying,” says Fortescue, *the originals, and as
it were the elements, of the law; who profiting therein, as they grew to ripe-
ness, so were they admitted into the greater inns of the same study, called
the Inns of Court.”

The word “Inns” was anciently used to denote town-houses, in which the
nobility and gentry resided when they were in attendance at court; and it is
frequently employed by the old poets to denote a spacious and elegant mansion,
The Inns of Court were in old French termed hostells. In the court-records
in Latin they are called Aospitia; while diversoria is the name applied to public
lodging-houses, which are now commonly known as inns. The buildings
originally purchased for the purposes of these legal societies, having been at
the time private residences, still retained in their new use the ancient names
by which they were designated. The Middle and Inner Templas were formerly
dwellings of the Knights Templars; Lincoln’s and Gray’s Inn anziently belonged
to the Earls of Lincoln and Gray. So the names of the several Inns of Chan-
cery are taken from the names of their original proprietors,—except New Inn,
Staple Inn, which belonged to the Merchants of the Staple, and Lion Inn, whicL
was a common tavern, with the sign of the lion.

There can be no doubt that there was originally provided in these schools
some system of instruction for the students. Competent persons, termed
readers, were appointed to deliver public lectures. Such men as More, Coke,
and Holt were chosen as readers. They fell into disuse, however; and before
the time of Blackstone the student at the Inns was left to his own discretion,
nud was even called to the bar, after a sot time, without any examination as ts
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his qualification for the exercise of his profession. According to the regula-
tions at that time, and with some modification still existing, every man was
entit’ed to be calied to the bar who had paid the fees accustomed and due to
the Inn at which he had entered, and had kept twelve terms. A term was
kept in a very easy and pleasant way indeed, by being present at a certain
number of dinners in common—generally five in each term—in presence of the
benchers. He must have gone nine times through a certain ceremony which
is called performing an ezercise. Exercises were performed thus. The student
was furnished by the steward of the society with a piece of paper, on which
was supposed to be written an argument on some point of law, but, owing to the
negligence of successive copyists, the writing came at last to consist of a piece
of legal jargon wholly unintelligible. When, after-dinner, grace had been said,
the student advanced to the barristers’ table and commenced reading from
this paper; upon which one of the barristers present made him a slight bow,
took the paper from him and told him that it was quite sufficient. Throwing
aside this piece of antiquated and ridiculous mummery, we may say, then, that
practically all that was required as a qualification for the English bar was that
the applicant had eaten sixty dinners at certain intervals.

We have not been informed under whose advice or by whose direction
Blackstone prosecuted his course of legal studies in the Middle Temple. He
has himself depicted in a very lively manner the dangers and difficulties of
such a course:—* We may appeal to the experience of every sensible lawyer,
whether any thing can be more hazardous or discouraging than the usual en-
trance on the study of the law. A raw and inexperienced youth, in‘the most
dangerous season of life, is transplanted on a sudden into the midst of allure-
ments to pleasure, without any restraint or check but what his own prudence
can suggest; with no public direction in what-course to pursue his inquiries,
no private assistance to remove the distresses and difficulties which will always
embarrass a beginner. In this situation, he is expected to sequester himself
from the world, and, by a tedious, lonely process, to extract the tlicory of law
from a mass of undigested learning; or else, by an assiduous attendance on the
courts, to pick up theory and practice together sufficient to qualify him for the
ordinary run of business.”

We may conjecture that Blackstone began with Finch, and then proceeded
% set upon the rough mines of legal treasure to be found in Coke upon Little-
ton, as well as t0 .Jook into Bracton, Glanville, Fleta, and the Reports. It
was somewhat better than when, not quite two centuries before, in 1652, Sir
Henry Spelman so graphically described it as linguam peregrinam, dialectum
barbarum, methodum 1 mconcmnum, molem mon ingentem solum sed perpetuis
humeris sustinendam. .

The young student, whose career we are to sketch, little thought that, in the
design of Providence, he was the engineer selected to make a new road through
this wild and almest impassable country, and that he would do so with so much
skill and judgment, and at the same time adorn its sides and environs with so
green and rich a landscape, as to convert the journey from a wearisome toil
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to an attractive pleasure. For almost a century the Commentaries have teen
the first book of the student of law; and, whatever criticisms have been or may
be made upon their learning or accuracy, the fact is, that no lawyer fails 1o
make them a part of his course of study, sooner or later.

At Oxford he had been a diligent student. Before he was twenty, he had
compiled a treatise on the Elements of Architecture, with plans and drawings
from his own pen. He devoted a large portion of his time to elegant litera-
ture, and had cultivated to a considerable extent the art of poetry. Even at
school he had shown poetic ability by some verses on Milton, for which he
was rewarded with a gold medal. Upon betaking himself to the study of the
law, he appears to have considered it necessary to abandon this employment.
He wrote “The Lawyer’s Farewell to his Muse,” which was afterwards printed
in Dodsley’s Miscellanies,—a poem exhibiting a cultivated taste and a chas-
tened fancy, as well as great command of language.- Afterwards, in 1751, he
wrote an elegy on the death of Frederick, Prince of Wales, which was published
in the Oxford Collection. Judging from these pieces, it is, perhaps, not a sub-
ject of regret that he relinquished poetry; nor are we tempted to exclaim, as
Pope did of Lord Mansfield,—

How swect an Ovid, Murray, was onr boast.
How many Martials were In Pulteney jost.

It has, however, been well remarked that “to his early predilection for
poetry we may reasonably attribute the formation of that exquisite style and
method with which he afterwards embellished and illustrated the law. For
nothing so well can teach us that propriety of expression, that felicity of illus-
tration, and that symmetry of method by which the most abstruse subject may
be rendered clear and delightful, as the study of the works of those who may
be styled the masters of language.” It is not uncommon to hear the expres-
gion, “The law is a jealous mistress.” 1It.is true that this profession, like all
others, demands of those who would succeed in it an earnest and entire devo-
tion. It must be the main business of the student:-he must love it. But
it is not inconsistent with all this that he should still pursue his classical read-
ing,—that he should maintain a constant acquaintance and familiarity with
those authors in every tongue who, by the unanimous award of time, are the
standards of taste and eloquence. A man may become a first rate practitioner
or scrivener by devoting himself exclusively to professional reading,-and, if
money be his whole object, with great success; but if his aim be—as it ougnt-to
be—higher, then liberal studies will be found as necessary to make the truly
great and accomplished lawyer as any other. It is not the mere gathering of
flowers in devious by-paths, but of rich and nourishing fruit, which gives tone
and vigour to the moral and intellectual man. The old partition of time,
which even Lord Coke has sanctioned by his authority, “for the good spending

nf the day,” assigned six hours of the twenty-four to the “sacred muses:"—
- B ’ .
#Sex horas somno, totidem des legibus equis
Quatuor orabis, des epulisque duas
Quod superest ultra sacris largire camoonis.”

R Fiant B
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.- Previously to Blackstone's call to the bar, he had removed from” Pumbroke
te All-Souls, and in June, 1744, had become a fellow of the latter college.
All-Souls was celebrated for lawyers; and Lord Northington and Chief-Justice
Willes were fellows of this college. In 1745, he graduated Bachelor of Civil
Law, ) ‘

After his admission to the bar, he was condemned, like the great majority of
all who adopt this profession, to undergo a long and trying novitiate. From 1746
to 1760, he only reports himself to have been engaged in two cases, and those
go unimportant that they are not mentioned in any other report-book. Happy
are those who adopt as their motto Ne cede malis, sed contra audentior to,
—who seize this as the favourable time for close observation of men and things,
as well as for an extended and thorough course of professional reading,~—re-
membering that the mower loses no time while he is whetting his scythe,—but
being careful not to sink into the mere recluse and book-worm. Our author
appears to have attempted this happy middle way; but, at the same time, hope
so long deferred made his heart sick; and it has been noticed that though from
his call to the bar until Michaelmas Term, 1750, he regularly attended the
court of King's Benich and took notes of cases, his diligence relaxed, and
latterly the only cases noted are those concerning the universities, in whose
affairs he always took an especial interest. He made the acquaintance, how-
ever, and secured the friendship, during this time, of some of the most eminent
men in the profession, who appear to have discovered in him that merit
which he only wanted the opportunity to display to all. One of these was
William Murray, afterwards Earl of Mansfield. Upon a vacancy in the pro-
fessorship of Civil Law in the University of Oxford, Mr. Murray introduced
Mr. Blackstone to the Duke of Newcastle, then Chancellor of the University,
and warmly recommended him as’ entirely-able to fill the vacant chair. Fcz
his grace, however, this was not enough; unless he could rely on his support in
favour of the administration. To ascertain the political principles of Black-
stone, he said to him, “Sir, I can rely upon the judgment of your friend Mr.
Murray as to your giving law-lectures in a style most beneficial to the students; "
and I dare say I may safely rely on you, whenever any thing in the political
nemisphere is agitated in the auiversity, that you will exert yourself in our
behalf.” The answer was, ‘“Your grace may be assured that I will discharge
my duty in giving law-lectures to the best-of my poor ability.” “Ay, ay,”
replied his grace, “and your duty in the other branch, too.” Mr. Blackstone
coolly bowed; and a few days after Dr. Jenner was appointed professor.

Mr. Blackstone passed much of his time in Oxford, and took an active inte-
rest in the affairs of the university. He was elected bursar, or treasurer, of his
colege. Finding the muniments in a confused state, with considerable re-
search and labour he made’a -new arrangement of them. He drew up a dis-
sertation upon the method of keeping the accounts, with a view to render them
more simple and intelligitle,—a copy of which is still preserved, for the benefi$
of his successors in the bursarship. He took a lively interest in the Codring-
ton Library, exerted himself actively to secure the completior of the buildirg,



41 . : MEMOIR OF SIR WILLIAM BLACKSTONE.

anl formed a new arrangement and classification of the books. In May, 1749,
as a small reward for his services, and to afford him further opportunities of
advancing the interests of the college, he was appointed Steward of their
Manors. In the same year, on the resignation of his uncle, Seymour Rich-
mond, Esq., he was elested recorder of the borough of Wallingford, in Berk-
shire, and received the king's-approbation on the 30th of May. On the 26th
of April, 1750, he commenced Doctor of Civil Law, and thereby became a
member of the convocation. About this time he published An Fssay on Col

lateral Consanguinity. The design of the work was to attack the claims of
those who, on the ground of kindred with Archbishop Chichele, the founder of
All-Souls, asserted a right of being elected in preference to all others into that
society. He undertook to prove that as the archbishop, who by the canons
could not lawfully marry, never had any legitimate lineal descendants, the
great lapse of time since his death, by the rules both of the civil and canon
law, had put an end to all collateral relationship,—or, in other words, that all
mankind might be presumed equally akin to the founder. The college acted
on this doctrine; but Archbishop Secker, in 1762, as visitor, reversed their
decision. Secker’s successor, Archbishop Cornwallis, chose Blackstone one of
his assessors, and with his assistance, and that of Dr. Hay, an eminent civilian,
formed a regulation which, without entirely setting aside all claims founded
on the express words of the college-statutes, limited the number of the founder’s
kin who could be admivted,—a regulation which in a great measure removed
the inconvenience and gave satisfaction on all sides.

It was about the year 1750 that Blackstone first began to plan his Lectures on
the Laws of England. Ile despaired of success at the bar, and determined to
confine himself to his fellowship and an academical life, continuing the practice
of his profession as provincial counsel. In Michaelmas Term, 1753, he delivered
his first course at Oxford. Whether from the novelty of the subject or the
reputation of the lecturer, his first course was numerously attended. Nor did
the interest flag. Such was the elegance of style and popular character of the
course, that attendance soon became the fashion. In 1754, he found it worth
while, from the number attending, to publish his Analysis of the Laws of
ZFngland, for the nse of his hearers. It is founded on a similar work by Sir
Matthew Hale, with some alterations, not generally regarded as improvements.

In July, 1755, he was appointed one of the delegates of the Clarendon Presa,
He entered upon this office with that determination to do his whole duty
which characterized him in every other situation in which he was placed. He
found that abuses had crept into that trust; and, in order to obtdin & clearer
insight into the matter, and to be better qualified to enter upon the task of
correcting them, he made himself master of the mechanical art of printing.
He proposed a valuable reform, which he had the pleasure of seeing successfully
put in execution, much to the advantage of the university. He wrote a small
tract on the Management of the University Press, which he-left for the ase of
his successors in that office. In 1757, he was elected by the surviving visitors
of Michel's new foundation in Queen’s College into that body. There had been
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& long dispute between the members of the old and the new foundation. Here
again he exerted himself successfully; and principally through his instrumea-
tality this donation became a valuable acquisition to the college, as well as an
ornament to the university, by the completion of that bandsome pile of build-
ings towards the High Street which for many years had been little better than a
confused heap of ruins. Dr. Blackstone drew up a body of statutes for the
regulation of the endowment, which was confirmed by Act of Parliament in
the year 1769.

Mr. Viner having bequeathed to the University of Oxford a considerable sum
of money and the copyright of his Abridgment of Law, for the purpose of insti-
tuting a professorship of Common Law, with fellowships and scholarships, Dr.
Blackstone was, on the 20th of October, 1758, unanimously elected first

- Vinerian Professor. He lost no time in entering upon his duties, and on the

25th of .the same month delivered his Introductory Lecture on the Study of
the Law,—certainly, if no sketch had previously existed, a most remarkable

composition to be prepared in so short a period of time. At the request of the

Vice-Chancellor and heads of houses, he published this introductory, and after-
wards prefixed it to his Commentaries. His lectures soon became celebrated
throughout the kingdom. He was requested to read them to the Prince of
Wales, (afterwards George IIL.;) but, being at that time engaged with a nume-
rous class of pupils at Oxford, whom he did not think it right to leave, he
declined the honour. However, he transmitted copies for the prince’s perusal,
who in return sent him a handsome present.

In 1756, he had resumed his attendance at Westminster, coming up to town
every winter and showing himself in court each Michaelmas and Hilary Term,—
for the purpose, doubtless, of making himself known. He does not record,
however, that he was engaged in any cause. In June, 1759, he resigned his
offices of Assessor in the Vice-Chancellor’s Court and Steward of All-Souls
Manors, and purchased chambers in the Temple, where he came to reside.
He did not appear in court until Trinity Term, 1760; nor, indeed, does it seem
that he ever acquired much celebrity as an advocate. His principal practice
was as a chamber counsel. That he was commanding notice and regard in the
profession appears from the fact that Lord Chief-Justice Willes and Mr. Justice
Bathurst invited him to take the coif, which he declined,—probably from eco-
nomical reasons. The expense accompanying that honour was considerable;
acd in that which Blackstone felt to be more his professional line, the advan-
tages and privileges of the order—principally then the monopoly of the practice
at the bar of the Common Pleas—were not sufficient to counterbalance its ex-
pense and inconvenience. In the same year (1759) he published two small
pieces relative to the university: the one entitled Reflections on the Opinions of
Messrs. Pratt, Morton, and Wilbraham, relating to Lord Litchfield's Disqua-
lification, who was then a candidate for the chancellorship; the other, 4 Case
Jor the Opindon of Counsel on the Right of the University to make New Sta-
tutes. In November, 1759, he published a new edition of the Great Charter
and Charter of the Forest, and also a tract On the Law of Descents in Fee-
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Simple. As to the former, while the mechanical execution ‘reflected great
honour on the author as the principal reformer of the Clarendon Press, from
which no volume had ever before issued equal in beauty to this, the work it<elf
added materially to his former. reputation as a lawyer and antiquary. 1t
led him, however, into an unpleasant controversy with Dr. Lyttelton, Dean
of Exeter, afterwards Bishop of Carlisle, in regard to the authenticity of an
ancient roll, containing the Great Charter and the Charter of the Forest,
belonging to Lord Lyttelton, which, however, Blackstone did not consider
an original.

The first cause of any interest which he argued was that of Robinson vs.
Bland, in Trinity Term, 1760. The question was whether a gaming-debt,
contracted in France could be recovered in England. It is to be found
réported 1 W. Blacks. 234, 256; 2 Burr. 1077. His argument is certainly
elaborate and ingenious. The next cause in which he appears to have been
engaged was, in a legal point of view, decidedly the most interesting
that ever came before the courts,—namely, the common-law right of lite-
rary property. It was the case of Zonson vs. Collins, 1 Sir W. Blacks. 301,
321. Blackstone’s admirable argument is to be found at p. 321. After
this, it would be tedious and uninteresting to trace his connection with other
important cases at the bar. In 1761, the appointment of Chief-Justice of the
Common Pleas for Ireland was offered to him, but declined. In March of the
same year, he was returned to Parliament for Hindon, in Wiltshire, and on May
6th received a patent of precedence. On the 5th May, 1761, he married the

.»+-daughter of James Clitherow, Esq.,.of Boston House, in the county of Mid-
“dlesex. Having by this marriage vacated his fellowship of All-Souls, he was
on the 28th of July, 1761, appointed Principal of New Inn Hall, by the Earl
of Westmoreland, then Chancellor of Oxford. This appointment, besides
the rank it gave him in the university, assured him .an agreeable. residence
during the delivery of his lectures. In 1762, he collected and republished
several of his pieces, under the title of Law Tracts, in two volumes octavo.
In 1763, he was appointed Solicitor-General to the Queen, and elected about
the same time a Bencher of the Middle Temple. In 1765.appeared the first
volume of the Commentaries,—twelve years after the delivery of his original
lectures; and the other three volumes were published in the course of the four
succeeding years.

Tn 1766, Le resigned the Vinerian professorship, and at the same time the
principality of New Inn Hall. He had hoped that the professorship might
be permanently connected with some college or hall, as Mr. Viner had con-
templated, and thus a permanent settlement in Oxford be rendered agreeable.
But this plan was rejected in convocation, and thus his views of a lasting set-
tlement disappointed.

In 1768, he was returned to Parliament for the borough of Westbury, in
Wiltshire, and took part in the debates relative to the election of John Wilkes,
when his adversaries ohserved and pointed out an inconsistency between his
nosition and the doctrine laid down in his Commentaries on the sulject. He
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published a-pamphlet on the subject, which drew upon: him .evere sarcasms
from the author of Junius.. In the same year Dr. Priestley animadverted
on his positions in the Commentanes relative to offences .against:the doctrine
of the Established Church, and Dr. Furneaux addressed him some letters on
his Exposition of the Toleration Act. He published an answer to Dr. Priestley,
and in subsequent editions modlﬁed the passages in which errors and inaccu- ¢
racies had beeun pointed out. -

He was offered the Solicitor-Generalship by Lord North in. .T anuary, 1770,
on the resignation of Dunning. He accepted, however, the position of a Judge
of the Common Pleas, on the resignation of Mr. Justice Clive. He .was of
course called to the degree of Sergeant, and gave rings with the motto “Se-
cundis dubiisque rectus.”” “But, Mr. Justice Yates being desircus to retire’
(to use Blackstone's own words) “into the court of Common Pieas, I consertel
to exchange with him; and accordingly (February 16th) I kissed his majeaty 3
hand on being appointed a Judge of the King’s Bench, and received the hor.our
of knighthood.” Sir Joseph Yates did not long survive his rstirement; for wo
the Whit-Sunday following he was taken ill at church, and died on Thursaay
following, “to the great loss of the public, and the court of Common Pleas in-
particular, wherein he sat one term only.” On-this event Sir William Black-
stone likewise “retired into the court of Common Pleas,” which, says Burrovw,
“he was always understood to have in view whenever opportunity offered.” -

Sir William Blackstone maintained the reputation -he had previously ac-
quired by his performance of his duties on the bench. There are several-very
elaborate judgments of his, in his own reports, upon important and difficult
questions, which display his ability and research to great advantage. The
court of Common Pleas during the time of, Blackstone differed in opinion only
upon two cases, In both he dissented. -The first was Scott vs. Shepherd, (2
W. BL 892)) relative to the distinction between actions.of trespass and on the
case; the other, Goodright dem. Rolfe vs. Harwood, (2 W. Bl. 937,) in which
the judgment of the Common Pleas was unanimously reversed by the King's
Bench, and-that reversal confirmed by the House of Lords, upon the opinions
of the Barons-of the Exchequer. The opinion of Sir William Blackstone in
the celebrated case of Perrin vs. Blake (1 W. Bl-672) has been'always highly
esteemed as-a most ingenious and-able view of the knotty question.which arose
in that case,"and has attained a very just celebrity. It may.well be doubted
whether Mr. Roscoe is sustained by the facts in the opinion which he has so
confidently expressed,—that “after the publication of the Commentaries the
legal acquirements of Blackstone rather declined than advanced.”

He had purchased shortly after his marriage a villa,-called Pnory Pla.ce, in
Wallingford. *He exerted himself, with his accustomed. activity, in the promo-
tion of every plan for the improvement of his neighbourhood, not only sub-
etantially in the opening of roads and building of bridges, but ornamentally
i the rebuilding of that handsome fabric, 8t. Peter's Church. Such were his
employments at home. In Liondon, besides the duties of his public post, he
was generally engaged in some scheme of public utility. In the latter part
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of his life he devoted much time to the consideration of the subject of prison-
discipline. He exerted himself, in conjunction with John Howard, to procure
un Act of Parliament for the establishment of Penitentiary Houses near London,
the objects of which should be “to seclude the criminals from their former
uasociates; to separate those of whom hopes might be entertained from-those
who were desperate; to teach them useful trades; to accustom them to habits
of industry; to give them religious instruction; and to provide them with a
recommendation to the world, and the means of obtaining an honest livelihood
after the expiration of the term of their imprisonment.” The statute 19 Geo.
II1. c. 74 was accordingly passed; and, though it did not produce all the bene-
ficial effects that were expected from it, it led the way to more just and rational
views of prison-discipline. In one of his charges to a grand jury, he referred
to the establishment of penitentiaries under this act in the following terms:~—
#In these houses the convicts are to be separately confined during the intervals
of their labours, debarred from all incentives to debauchery, instructed in
religion and morality, and forced to work for the benefit of the public. Ima-
gination cannot figure to itself a species of punishment in which terror, bene-
volence, aid reformation are more happily blended together. What can be
more dreadful to the riotous, the libertine, the voluptuous, the idle delinquent,
than solitude, confinement, sobriety, and constant labour? Yet what can be
more truly beneficial? Solitude will awaken reflection, confinement will banish
temptation, sobriety will restore vigour, and labour will beget a habit of
honest industry; while the aid of a religious instructor may implant new
principles in his heart, and, when the date of his punishment is expired, will
conduce both to his temporal and eternal welfare. Such a prospect as this ia
surely well worth the trouble of an experiment.”

He indulged, also, in literary labours to some extent. . The only fruits of
these, however, are “ An Account of the Dispute between Addison and Pope,”
communicated .to Dr. Kippis, and by him published in the *Biographia Bri-
tannica,” in the Life of Addison; and some notes upon Shakspeare, which are
published in Malone’s edition of 1780, marked by the final letter of -his name,.

He did not, however, long continue to enjoy this life of quiet usefulness,
honour, and happiness. Sedentary employments, such as those in which hae
delighted, are never conducive to health. As he advanced in age, he became
corpulent, and was occasionally visited by gout, dropsy, and vertigo. About
Christmas, 1779, he was seized with- a violent shortness of breath, which his
physicians attributed to his dropsical habit and to water on the chest; and their
prescriptions gave him a temporary relief. He was able to come to town to
attend Hilary Term,—when he was again attacked in a more formidable shape,
chiefly in his head, which induced a drowsiness and stupor that baffled all
the skill-of his medical attendants. After lying in a state of insensibility for
several days, he expired at his house in Lincoln’s Inn Fields, on the 14th of
February, 1780, being in the fifty-seventh year of his age. He was buried at
8t. Peter’s Church, Wallingford,—his friend Dr. Barrington, Bishop of Llandaff,
officiating at his funeral.
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»~ He had nine «children, of whom seven survived him.: Henry- Blackstone,
the reporter,.was his nephew, and-died from-the effects of - over-exertion in-his
professicn., Of his sons, James enjoyed ‘nearly the same-university prefer-
ments as his father: he was Fellow of All-Souls, Principal of New Inn Hall,
Vinerian Professor, Deputy High Steward, and ‘Assessor in the Vice-Chan-
cellor’s Courts. He died in 1831. oLt

. +: The notes of decisions which he had’ collected while at the-bar and:on the

bench, and: which he had himself prepared for the press, were published-after
his death) in twovolumes folio, agreeably. to a direction in: his will.> They
geem to be only such as .he had selected out of many frors.his:rough notes,
either as being of a more interesting nature, or as containing some essential point
of Jaw. or practice, or perhaps such-onlyi(particularly for the first few years)
as he had taken the most accurate notes of. - They were published - under the
superintendence of his- executor -and brother-in-law, James Clitherow, Esq:,
prefaced by ‘a sketch of his life, from which the facts contained in this mémoir
have been principally taken. - . - oL
“Having now.given,” says Mr. Clitherow, “a faithful, and, it is hoped, not
too prolix; a detail of the life of this great:man;:from his- cradle-to his- grave,
it will be-expected that it should be followed by the outlines at least of his
cliaracter. ‘A hard task for the pencof a friend! - To'do justice to the merits
of such a character, without incurring the imputation of flattery, is as difficult
as to touch on its imperfections (and such the most "perfect human charactera
have) with truth and delicacy. ’ s
" “In-his public -line of life‘he approved: himself an able, upright,<impartial
Judge, perfectly acquainted with'the laws of his country and-making them
the invariable rule of his conduct: ‘As a senator, he was averse to party vio-
lence: and. moderate in his sentiments.- Not only in:Parliament, but atall
times and on-all occasions, he was‘a firm supporter of. the true- pringiples of

- our happy Constitution'in Church and State,—on the real merits of whicli few

men were so well qualified to'decide. - He was ever an’ active and judicious
promoter of whatever he thought useful or advantageous to the publi¢ in
general, or to any particular society or neighbourhood he was connected with;
and, having not only a sound judgment, but ‘the clearest ideas and the most
analytical head that any man: perhaps was -ever-blessed with, these qualifica-
tions, joined to-an unremitting perseverance in pursuing whatever he thought
right, enalled him to carry many beneficial -plans into execution; which pro-
bably would have failed if they had been attempted by other men. =~ .

“He was a believer in-the great truths-of Christianity from a thorough in-
vestigation of its evidence. ' Attached to the'Church of England from convic-
tion of its'excellence, his principles were those'of its genuine members,—enlarged
and tolerant: -His religion was pure ‘and unaffected, and his attendance on‘its
public duties regular, and those-duties always performed-with' seriousness“and
devotion. R
+ “"His professional abilities need not be dwelt upon. “They will be aniversaly
acknowledged and admired: as'long as” his‘works shall be read; or, in -other
J Vor.L-B
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words;.as long as the. municipal laws of this country.shall rem.in a’ object of
study and practice. And, though his works will only hold forth to future
generations his knowledge of the law and his talents :as a writer, there ‘was
hardly any branch of literature he was unacquainted with. He ever employed
much time in reading; and whatever he had read and once digested he never
forgot. o

“He was an excellent manager of his time; and though so much of it waa -

spent in an application to books and the employment of his pen, yel this was
done without the parade or ostentation of being & hard student. It was ob-
served of him, during his residence at college, that his studies never appesred
to break in upon the common business of life or the innocent amusements of

society,—for the latter of which few men wera better calculated, being possessed
of the happy faculty of making his own company agreeable and mstructlve,
whilst he enjoyed without reserve the society of-others.

‘“Melancthon himself could not have been more rigid in observmg the houx
and minute of an appointment. During the years in which he-read his lectures
at Oxford, it could not be remembered that he had ever kept his sudience
waiting for him even for a few minutes. As he valued his own time, he was
extremely careful not to be instrumental in squandering or trifling away that
of others, who he hoped might have as much regard for theirs as he had -for
his. Indeed, punctuality was in his opinion so much a virtue that ha could
not bring himself to think perfectly well of any who were notorlously df tective
in it.

. “The virtues of his private character, less conspicuous ‘in then' nature s.nd
oonsequently less generally known, endeared him to those he was more inti-
mately connected with and who saw him in the more retired scenes of life.

He was, notwithstanding his contracted brow, (owing in & great measure 10-

his being very near-sighted,) a cheerful, agreeable, and - facetious companion.
He was & faithful friend, an affectionate husband and parent, and a charitable
benefactor to the poor,—possessed of generosity without affectation, bounded-by
prudence and economy. The constant accurate knowledge he hdd of his in-
come and expenses-(the consequence of uncommon regularity in-his accounts)
enabled him to avoid the opposite extremes of- meanness and profusion. -

“Being himself strict in the exercise of every public and privaté.duty, he
expected the same attention to both in others, and, when disappointed in his
expectation, was apt to animadvert with some degree of severity on those
who, in his estimate of duty, seemed to deserveit. This rigid sense of obliga-
tion, added to a certain irritability of temper derived-from nature-and in-
creased in his latter years by.a strong nervous affection, together with. his
countenance and figure, conveyed an'idea-of sternness, which occasioned ‘the
heavy but unmerited imputation, among those who did not know.him; of ill
" nature; but he had a heart as benevolent and ‘as feeling ras man -ever
possessed.

“ A natuial reserve and diffidence, which accompanied him-Zrom hm earhwt
vouth, and which he could never shake off, appeared to & casual observer
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“though it w.s only appearance, like pride,—especially after-he became a judge,
wher he thought it his duty to keep strictly up to forms, (which, as he was
wont to observe, arc now too much laid aside,) and not to lessen the respect
due to the dignity and gravity of his office by any outward levity of behaviour.

“TIn short, it may be said of him as the noble historian (Lord Clarendon)
aaid of Mr. Selden: ‘If he had some infirmities with other men, they were
weighed down with wonderful and prodigious abilities and excellencies in the
other scale.’”

Such is the testimony of a friend and kinsman to the character of Sir
William Blackstone. Partial, no doubt, in some respects; but on the whole it
bears on its face the marks of an honest effort to tell the truth,—not to conceal
what appeared to be unlovely. We may accept it with the more confidence
as truthful -and reliable. “There may have been,” concludes Mr. Welsby,
(Lives of Eminent English Judges,) “more shining characters, of whom we
read with deeper interest; but there have been fow men more useful in their
sphere, few whose example we can contemplate more profitably, few who better
realized the wish so happily expressed by himself:—

#Untainted by the guilty bribe,
Uncursed amidst the harpy tribe;
No orphan’s cry to wound my ear,
My honour and my conscience clear;
Thus may I calmly meet my end,—
Thus to the grave in peace descend.”

Of the Commentaries as an Institute of Legal Education, very ditterent
opinions have been expressed; but, with one or two exceptions, there is a con-
current admiration of their style and method.- When the illustrious contem-
porary of Blackstone—Lord Mansfield—was asked to point out the books
proper for the perusal of a.student of the law, that great man bore this em-
phatic testimony to their value:—*Till of late I could never with any satis-
faction co myself answer that question; but since the publication of Mr.
Blackstone’s Commentaries I. can never be at a loss. There your son will
find analytical reasoning; diffused in a pleasing and perspicuous style. There
he may imbibe imperceptibly the first principles on which.our excellent laws
are founded;.and there he may become acquainted with an uncouth crabbed
author, Coke upon Littleton, who has disappointed many & tyro, but who can-
not fail to please in a modern dress.” One of his most stern-and unrelenting
critics,—Jeremy Bentham,—himself a jurist, and .fundamentally opposed to
Blackstone.in his general.views and principles of government, thus speaks of
the style in which the Commentaries were written:—“He it is who first of all
institutional writers ‘has taught jurisprudence to speak the language of the
scholar and -the gentleman, put.a polish upon that rugged science, cleansed
ber from the dust and cobwebs of the office, and, if he has not enriched her
with that precision which is drawn only from the sterling treasury of the
sciences, has decked her out to advantage from the toilet of classic. erudition,
enlivened her with.metaphors and allusions, and sent her abroad .in some
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measure to'instruct;and in'still greater measure to entertain;the most miscel®
wneous and'even'the most fastidicus societies: The merit to'which, as much
perhaps as'to any, this work stands indebted; is the enchanting harmony of ita
numbers.” It is easy,” says Mr. Justice Coleridge, “ to point out their faults;
and their general merits of lucid order, sound and clear exposition, and a’style
almost faultless in its kind, are also easily ‘perceived-and universally acknow"
ledged; but it requires perhaps the study necessarily imposed upon an editov
to understand fully the whole extent of praise to which the author is entitled:
his materials should be seen in-their crude and scattered state; the contre-
versies examined, of which the result only is shortly given; what he has
rejected, what-he has forborne to say, should be known before his learning,
judgment, taste, and, above all, his total want of self-display, can be justly ap-
premated " Lord "Avonmore has said, “He it was who first gave to the -law
the air of a science. " He found'it a skeleton, and clothed it with life, colour,
and complexion: he'embraced the cold statue, and by his touch it grew into
youth, health, and beauty.” Sir William Jones, one of the most aocomphshed
scholars the legal profession can boast of havmg ‘produced, and an ornament not
to that profession alone, but to human nature, gives his opinion in these words:

—“His Commentaries are the.most correct and beautiful outline that ever was
exhibited of any human science; but they ‘alone will no more form a lawyer
than a general map of the world, how accurately and elegantly soever it may
be delineated, will make a geographer. If, indeed, all the titles which he pro-
fessed only to sketch in elementary discourses were filled up with exactness
and perspicuity, Englishmen might hope at length' to | posséss a digest of their
laws which would leave but little room for controversy except in cases depend:
ing upon their particilar circumstances,—a work- which every lover of hu-
manity and’peace must anxiously wish to see accomplished.” o

To these many similar authorities might be added; but we may be-allowed
to subjoin the testimony of the distinguished Amencan Commentator Chancellor
Kent:—*“He [Blackstone] is justly placed at the head of all the modern writers
who treat of the general elementary principles of law. By the excellence of
his arrangement, the ‘variety of his learning, the justness of his taste, and the
purity and elegance of his style he communicated to those subjects, which
were harsh and' forbidding in the pages of " Coke, the attraction of a liberal
science and ‘the" embellishments of polite ‘literature. The second and third
volumes'of the: Commentaries are-to be thoroughly studied and accurately
understood. - What is obsolete is necessary to illustrate that which remains in
use; “and the greater part-of the matter'in these volumes is law at- thxs day
and on this side of the Atlantic.” -~ - o

In oppos1t10n to this stand’ Mr. Ritso and- Mr»Austm, the former in his
curious and useful Introduction‘to the Study of Coke upon Littleton, and -the
latter in his Outlines of Lectures on the Province of Jurisprudence. They
deay to Sir William Blackstone all merit as an institutional writer, and even
condemn his’ style, as'unfitted "to the subject” and meretricious. His manner,
says Mr. Austin, 4is not the manner-of those classical Roman jurists, who are
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always models of expression, though their meaning be never so faulty. It differs
from their unaffected, yet apt and nervous, style, as the tawdry and flimsy dress
of a miliiner’s doll from the graceful and imposing nakedness of a Grecian
statue.” Mr. Ritso is an idolater of Lord Coke, and unwilling that any book
shonld share in the honours of the Institutes, much less displace it as a first
book in the hands of the professional student. Mr. Austin is an enthusiastic
Benthamite. His associations have been altogether with codes and systems,
What other arrangement he would have made of the Common Law of Eng-
land than that followed by Blackstone and Hale can only be conjectured; but
the probability is that it would not have been adapted to the science as it prac-
tically existed, and would have been inconvenient because artificial. The Com-
mon Law is not a strait canal cut by the art of civil engineers, but a mighty
river, its head lost in the sands of antiquity, which has sought and made its
own channel, and that the most natural and the best, though occasionally re-
quiring to be improved by legislative dams and embankments.

It is not difficult to arrive at a just conclusion between theso conflicting
opinions. Blackstone is not an authority in the law in the same sense in which
Littleton or his commentator Lord Coke is. He has fallen into some errors and
inaccuracies,—not, however, so many nor so important that the student ought to
have his confidence in it as an Institute at all impaired. In fact, these errors
and inaccuracies have been for the most part pointed out and corrected in the
modern editions. There is certainly truth in the charge biought against
Blackstone of overweening admiration of the British Constitution; but that is
not likely to mislead an American student. We can sympathize with his pane-
gyric of the free spirit and general justice of the Common Law. We claim
it as our birthright and boast of it as the substratum of our own jurisprudence. -
As an elementary book, however, it mgy be-enough tosay that the whole body
of American lawyers and advocates, with very few exceptions, since the Revo-
lation, have drawn their first lessons in jurisprudence from the pages of Black-
gtone’s Commentaries; and no more modern work has succeeded as yet in
saperseding it.
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.4 BOOK/L*0F THE RIGHTS OF PERSONS. - . °

CHAPTER L.,
Jvr TtHE ABsoLuTE Ricurs oF INpivi-
T DUALS s tacenses csnssors serseseseaio. Page 122 to144
1 The objects of the laws of England are,
L Rights. IL Wrongs....ceeesiieicisrennens 122
2 Rights are, the rights of persons, or the
FLIghts Of thiDZ. seerviees aoreerseressare covssrses 122
1. The rights of persons are such as concern, -
and are annexed to, the persons of men:
and, when the person to whom they are
¥ due is regarded, they are called’ (simply)-
rights; but when we consider the person
{rom whom they are due, they are then
denominated duties.,...... reonnvenen ererseses 123
4.iPersons are either natural, that is, such
asthey are formed by nature; or artificial,
that is, created by human policy, as bodies -
.. politic or corporations. .. st erersecsaeeses. 123
b.!The rights of natural persons are; I, Ab- -
solute, or such:as belong to individuals,:
I1, Relative, or such as regard ‘members -
~0f BOCIELY essorerases resererss oterssnarsonsonseares’ 123
9 The absoiute rights of individuals, re-.
garded by the municipal laws, (which pay
no attention to duties of the absolute
kind,) compose what is called political or,
civil liberty....iiveesrsenneivesennass eosoonoonee. 128
7. Political or civil liberty is the' natural-
-‘liberty of mankind, so far restrained by
human laws as is necessary for the good
Of BOCICLY cvevsevee secrnvarssreree mersoressnssnnces 125
8. The absolute rights, or eivil liberties, of
.. Englishmen, as frequently declared in
‘- Parlinment, -are - principally three: the -
right of personal security,. of personal
liberty, and of private propertyi..ce.uee, - 129
9. The right of personal sccurity consists in
the legal enjoyment of life, limh, body,-’
health, and reputation ......... o oenedar 129
10. The right of personal liberty consists in
4 the free: power-of locomotion, without-
illegal restraint or banishment.,:\...ivieee.
11, The right of private property consists in
* every man’s free use and disposal of his
own lawful acquisitions, without injury..
or illegal diminutionsucee sibesstoeesenss seasee 138
12, Besides these three primary rights, there -
are others which are secondaryand subor-
"dinate; viz.-(to preserve the former from -
unlawful attacks,) I. The 'constitutionand 7
power of -parliaments: IL. The limitation «
of the king’s prerogative: and, (to vindi-
cate them when actually violated,) IIL °
The regular administration of public jus-. -
_tice: IV. The right of -petitioning for re- .
* dressof grievances:.V, The right of hav
ing and using arms for self-defence...140-144

.« .CHAPTERL. -
UF THE PARLIAMENT .eveeve o senves ervens oo 146 £0 189
U The relations of.persons are, 1. Public. .
IL Private. The publicrelations arethose
of magistrates,and people, - Magistrates
. ,bre suprems, or subordinate. And of su-
" preme magistrates, in England, the par<
<amerit is the supreme executive....ss..... -146
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2. Parliaments, in ‘some shape, are of as 2
high antiquity as the Saxon government .
in this island, and have subsisted, in ,~
their present form, at least five hundred |

- FEOTB.ieuustsrren serenaess soversess snssearsves PAEE 147

3. The parlinment js assembléd by theking's -
writs, and its sitting must not be inter- .
mitted above three Years ceveesessosses crness 160

4. Its constituent parts are the king’s ma-
Jesty, the lords spiritual and temporal,

-, and the commons represented, by their
membera: each of which parts has a ne- ; ,
gative, or necessary, voice in making |
laws,, eesens 163160

6. With regard to the general law of parlia-
ment;—its power is absolute: each house
is the judge of its own privileges: and all
the members of either house are entitled

- ‘{0 the privilege of speech, of person, of
their domestics,.and of their lands and ,,
20008 eureerreres svsesovnsens vasrenssesss soeesss 160167

6. The peculiar privileges of the lords (be-_.
sides their judicial capacity) are to hunt .
in the king’s forests; to be attended by
the sages of the law; to make proxies;
to enter, protests; and to regulate the
election of the sixteen peers of North
Britain . 167

7. The peculiar privileges of the commcns
are to frame taxes for the subject; andto
determine the merits of their own clec-
tions, with regard to the qualifications of
the electors and elected, and the proceed-. .
ings at elections themselves..curesseeers 169180

8. Billsare usually twiceread in each house, .

>-committed, engrossed, and then read.a,

“third time; and when they have obtained
the concurrence of both houses and re-
-ceived the royal assent, they become acts
of parlisment.. i ceereesss sricsoss suanses.. 182-18b

9. The houses may, adjourn themselves; .
but the king only can prorogue the par- R
liament eeceesereaes secreces snsvorens sresvsnes 186187

10. Parliaments are dissolved, I. At the
king’s will. IL By the demise of the”
crown; that is,.within six months after,

IIL By length of time, or having sat for
the space of seven years...ceees eseeessss187-189

. - QHAPTER Jm. . -,

OF THE KING, AND HI8 TITLE veecereveene 190 to 216

1.:The:supreme executiye power of this
kingdom is lodged .in a single person:
the king OF QUEeD. userssersesaseccssre srarnsars 190

2, This royaliperson may be considered
with -regard to, I His:title, . IL -His

. royal family. III. His councils. IV, His
duties. V. His prerogative. VL His re-
Venue.. e eeven Fertisesrarasasssesnes sessssnessesses 180

8. With regard to hie title: the crown of
England, -by the positive constitution of
the kingdom, hath ever been descendible, 7 -
and so continues; - 191

4, The crown is descendible in & course pe--

+ 7 culiar to it8elfisimecssenrss corosnseessorsionssns 193
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6 This course of descent is subject to
limitation by parliament.......cre.....Page 195
§ Notwithstanding- such limitations, the
crown retains its *descendible quality,
and becomes hereditary in the prince to
whorm it i3 limited veeemevecseens ceserenen coreee 196
s. King Egbert, king Canute, and king
William 1. have been successively con-
stituted the common stocks, or ancestors,
of this descent...eeees ce e senressrecesvernnsens 198
8. At the revolution, the convention of
..estates, or representative body of the -
nation, declared that the misconduct cf
king James II. amounted to an abdica-
tion of the government, and that the
throne was thereby vacant....ceeeee cecvereee 213
9. In consequence of this vacancy, and from
-a regard to the ancient line, the conven-
tion appointed the next Protestant heirs
of the blood-royal of king Charles L. to
fill the vacant throne, in the old order of
succession ; with a temporary exception,
or preference, to the person of king Wil-
liam IIL..cceececernee sasnensescsacns seveasens
10. On the impending failure of the Pro-
testant line of king Charles 1., (whereby
the throne might again have become va-
cant,) the parliament extended the set-
tlement of the crown to the Protestant
line of king James I., viz. to the princess
Sophia of Hanover, and the heirs of her
body, being Protestants; and she is now
the common stock, from whom the heirs
of the crown must descend,...cocceeesseneeee 216

214

CHAPTER IV.

Or taE KING'S ROYAL FAMILY.. 00cc.... 218 t0 224
1. The king’s royal family consists, first, of

the queen: who is either regnant, consort,

Or dOWAZEr vevereereen srconssorees serasecssaenses 218
2. The queen consort is a publie person; and

has many personal prerogatives and dis-

tinct revenues .
8. The prince and princess of Wales, and

the princess-royal, are peculiarly re-
. garded by the 1aW eeeeeeeceverivecravennes cosees 223
4. The other princes of the blood-royal are

only entitled to precedence sueesses seveaese. 224

218

CHAPTER V.
Or THE CoUNCILS BELONGING TO THE
KING..oeercrorreencescssssease sorassans oreees 227 L0 232

1. The king’s councils are, 1. The parlia-
ment. II. The great council of peers.
IIL, The judges, for matters of law. IV.
The privy council...ecceeeressencrers eseren 227-230

2. In privy counsellors may be considered,

1. Their creation. II. Their qualifica-
tions. III Their duties, IV, Their pow-
ers, V. Their privileges. VI. Their dis-
BOIULION seveescrs crsenrronaroace soonsn raveseses280-232

-~ CHAPTER VL

Or THE KING’S DUTIES.coccsses sereensssse. 288 to 235
1, The king’s duties are, to govern his peo-
ple according to law, to execute judgment
in mercy, and to maintain the established
VOHEION e veree-eeesioere os erasres secssersronnee 233
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2. These are hiz part of the original sum-
tract between himself and the people;
founded in the nature of society, and ex-
pressed in his oath at the coronation. Page 235

CHAPTER VII

Or THE KIXG’8 PREROGATIVE cevereree... 287 10 278
1. Prerogative is that special power and -
pre-eminence which the king hath above
other persons, and of the ordinary course
of law, in right of his regal dignity...287-23%
2. Such prerogatives are either direct, or
incidental. The incidental, arising out
of other matters, are considered as they
arise! we now treat only of the direct.,.. 23%
8. The direct prerogatives regard, I. The
king’s dignity, or roysal character. IL
His authority, or regal power. III. His
revenue, Or royal inCome eeeecssrsos seeenenr 240
4. The king’s dignity consists in the legal
attributes of, I. Personal sovereignty.
II. Absolute perfection. IIL Political
PErPetuity cesree covvesss ssnersvsnnre von sansss 241=249
5. In the king’s authority, or regal power,
consists the executive part of govern-
MEDLeeeeerressssssseresrotensesess ssoten ssssosnce roe LOU
6. In foreign concerns,. the king, as the re-
presentative of the nation, has the right
or prerogative, I. Of sending and receiv-
ing embassadors. II. Of making treaties.
IIL. Of proclaiming war or peace. IV Of
issuing reprissls, V. Of granting safe-
CONAUCLS eueovves seevercesser soesesose sosesesss 258261
7. In domestic aflairs, the king is, first, a
constituent part of the supreme legisla-
tive power ; hath a negative upon all new
laws; and is bound by no statute, unless
specially named thereinicurecesseeveee e sosers 261
8 He is also considered as the general of
‘ the kingdom, snd may raise fleets and
armies, build forts, appoint havens, erect
beacons, prohibit the exportation of arms
and ammunition, &and confine his subjects
within the realm, or recall them from .
foreign partS.c.ciic s .-+ 262-266
9. The king is also the fountain of justice,
and general conservator of the peace;
and therefore may erect courts, (Wherein ¢
he hath a legal ubiquity,) prosecute
offenders, pardon crimes, and issue pro-
Clamations ceceeeessr ssesseses cocsevarrarensecenner
10. He is likewise the fountain of honour,
of office, and of privilege...ceeceeceranncerees
11. He is also the arbiter of domestic com-
merce, (not of foreign, which is regulated
by the law of merchants;) and is, there-
fore, entitled to the erection of public
marts, the regulation of weights and
measures, and the coinage or legitima-
tion Of MONEY ccesee siesecrce soeser sorseresncsssee
12, The king is, Iastly, the supreme head
of the church; and, as such, convenes,
. regulates, and dissolves synods, nomi-
nates bishops, and receives appeals in all .
ecclesiastical CAUSEE. sccueecrecrecannssns sreaes 27

CHAPTER VIIL .

OF 7HE KIK0’8 REVENUE...cvseveeveer,er 281 £0 980
1. The king's revenue is either ordinary or

266
271

278
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eatraordinary. And the-ordinaryis. L.~

Ecclesiastical. - II. Temporal..........Page 281

*»

The king’s ecclcsiastical revenue consists
in, I. The custody of the temporalities of
vacant Lishoprics. II. Corodies and
pensions.  IlI. Extraparochial tithes.
IV. The first-fruits and tenths of bene-
fices. . ees
3. The king's ordinary temporal revenue
- consists in, L The demesne lands of the
‘crown. II. The hereditary excise; being
part of the consideration for the pur-
chase of his feodal profits, and the prero-
gatives of purveyance and pre-emption,
1IL An annual sum issuing from the duty
on wine-licenses; being the residue of
the same consideration. IV. His forests.
V. His courts of justice. VI. Royal fish.
VIIL. Wrecks, and things jetsam, flotsam,
and ligan. VIIL Royal mines. IX. Trea-
sure trove. X. Waifs. XI. Estrays, XIIL
Forfeitures for offences, and deodands.
XIIL. Escheats of lands. XIV. The cus-

ceovessoranrans resens serssssacese o0e 282-286

tody of idiots and Junatics ....ieeeees +.286-306

-

. The king’s extraordinary revenue con-
sists in aids, subsidies, and supplies
granted to him by the commons in parlia-
ment
6. Heretofore these were usually raised b
grants of the (nominal) tenth or fifteenth
part of the movables in every township;
or by scutages, hydages, and talliages;
which were succeeded by subsidies as-
pessed upon individuals with respect to
_ their lands and g00ds..cecseeemeeresssornresns
8. A new system of taxation took place
about the time of the revolution: our
modern taxes are, therefore, I. Annual.
I1, Perpetusl.ccieecees covreses senven savene
The annual taxes are, 1. The land-tax,
or the ancient subsidy raised upon a new
assessment. 1L The mali-tax, being an
annual excise on malt, mum, cider, and

pe cesenes
8. The perpetual taxes are, I. The customs,
or tonnage and poundage of &ll merchan-
dise exported or imported. II. The ex-
cise duty, or inland imposition, on a great
varicty of commodities. III. The salt
duty, or excise on ealt. IV. The post-
office, or duty for the carriage of letters.
V. The stamp duty on paper, parchment,
¢c. VI The duty on houses and win-
Jows. VII. The duty on licenses for
hackney coaches and chairs. VIIL The

seorse

-y
.

807

808

808

crere sosecsrnness snnenrens 308-818

duty on offices and pensions ..eceeere...818-826

D. Part of this revenue is applied to pay the
interest of the mational debt, till the
principal is discharged by parliament ....

10, The produce of these several taxes were

_originally separate and specific funds, to
answer specific loans upon their respect-
ive credits, but are now consolidated by
parliament into three principal funds, the
aggregate, general, and South-Sea funds,
to answer all the debts of the nation: the
public faith being also superadded, to
supply deficiencies and strengthen the
security of the Whole....ceereesersceneanseare

1

826

829

J1. The surpluses of these funds, after -

paying the intereat of the national debt,

XxXxvi

are carried together, and denominatea’

the sinking fund; which, unless other-
wise appropriated by parliament, is an-
nusally to -be applied towards paying off

some part of the principal.....cccessses Puge 380

|12, But, previous to this, the aggregate

fund is now charged with an annual sum
for the civil list ; which is ‘the immediate

proper revenue of the crown, settled by °

parliament on the king at his accession,
_ for defraying the charges of civil govern-

INENL cosessess sovocs sessesssrascsss srasers ¢ srvesrace

CHAPTER - IX.

88(

QOr SUBORDINATE MAGISTRATES. eveseesre 338 L0 865

1. Subordinate magistrates, of the most ge-
neral use and suthority, are, -I. Sheriffs
I1. Coroners. IIIL Justices of the peace.
IV. Constables. V. Surveyors of the high-

-ways. VL QOverseers of the poor......338-339

. The sheriff is the keeper of each county,
snnually nominated in due form by the
king ; and is (within his cpunty) a judge,
a conservator of the peace, a ministerial
officer, and the king's bailiff . cesereees coeees

8. Coroners are permanent officers of the
crown, in each county, elected by the
freeholders ; whose office it is to make in-
quiry concerning the death of the king's
subjects, and certain revenues of the
crown; and also, in particular cases, to
supply the office of sheriffi.cvceeeeeervsceese

. Justices of the peace are magistrates in
each county, statutably qualified, and
commissioned. by the king’s’ majesty;
with authority to conserve the peace, to
hear and determine felonies and other
misdemeanours, and to do many other
acts, committed to their charge by parti-
cular BtALULES corversorrvenre srsese srsasaservreses

6:-Constables are officers of hundreds and

townships, appointed at the leet, and
empowered to preserve the peace, to keep
watch and ward, and to apprehend of-
fenders.veveeeeeses resretves coancrsae sevesas v orooes

8. Surveyors of the highways are officers

appointed annually in every parish; to

28y

510

846

remove annoyances in, and to direct the

reparation of, the public roads.......coeeu
. Overseers of the poor are officers ap-
pointed annually in every parish; to
relieve such impotent and employ such
sturdy poor as are settled in each pariek,
- by birth ;—by parentage ;—by marriage;
—or by forty days’ residence, accompa-~
nied with, I. Notice. II Renting & tene-
ment of ten pounds’ annual value. IIL
Paying their assessed taxations, IV.
Serving an annual office. V. Hiring and
gerving for a year. VL Apprenticeship
for seven years. VII. Having a sufficient

‘867

estate in the parish .c....eceeceteeseerese. 359 -865

CHAPTER X.
Or THE PEOPLE, WHETHER ALIENS, DENI-

ZENS, OR NATIVES veorveeveeneens ernsseess 366 £0 BTH

1. The people are either aliems,. that Is,
born out of the dominions, or allegiance,
of the crown of Great Britain; or natives,

that is, born Within it ceceesecrossseceneccee. 868
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2. Allegiance is the duty.of-all subjects ;-.
being -the reciprocal tie of the people to
the prince, in return.for the protecuon .
he affords them; nnd, in, natives, this
* duty of allegiance is natural and per-
petnal ; -in aliens, is local and temporary
onl, cvevensas Page 366—371
8 The rights of natives are also natural
and perpetual: those of alicns local and
{emporary only; unless they be made
denizens by. the kwg, or, naturalized by
parliament.. 371-376

UHAPTER “XI.

OF TIE CLERGY «veevronssos esevense soegerens 876 10 895

1. The people, .whether alxens, denuens, or .
natives, are also either clergy, that is, all
persons in holy orders, or in ecclesias-
~: tical offices; or Iaity, which comprehends
" the rest of the DALION veveersees sornse csnmpenne

2. The clerical part of the nahon, thus de:
fined, are, 1. Archbishops,and bishops;
who are elected*by their several chap-
ters, at the nomination of the crown, and
afterwards confirmed and consecrated by
each other. II. Deans and chapters. IIL
Archdeacons. IV. Rural deans. V, Par-
sons’ (under whom are included appro-
priators) and vicars; to'whom there are
generally requisite holy orders, presen-
mtlon, institution, and induction. VI,
" Curates. To which may be added, VIL
Churchwardens. VIIL Panslx clerks and
soxtons.

876

esrseveee

CHAPTER XiL

OF THE CIVIL STATE wecvecsie veerse sereensas 396 t0 407
1. The laity are divisible mto three states:
* ' civil, military, and maritime...c.ccecreresens
The civil state, which includes all the
nation except the clergy, the army, and
the navy, (and many individuals among .
,~them also,) may be divided into the nobl-‘
lxty, and the commonalty..ccccoseernecancs
8. The nobility are dukes, marquesses,
earls, viscounts, and barons. These had
anciently duties annexed to their respect-
ive honours; they are created either by
writ, that is, by summons to pnrliament;
or by the king’s letters-patent, that is,
by royal grant: and they enjoy many °
privileges exclusive of their senatorial
CAPACILY oeeerers ereroscevessons sovenr sasasenee 396-402
4. The commonalty consist of knights of |
the garter, knights bannerets, baronets,
knights of the Bath, knights bachelors,
esquires, gentlemen, yeomen, tradesmen,
artificere and labourera.,yeeees cvere e 4032407

ssesssocarscees vavs

396

CHAPTEB‘ xnr”

Or THE MILITARY AND MARITINE STATES ...
408 to 417
l. The: military state, by the standing con- - °
- slitutional, law, consists of .the militia of .
each county, raised from among the peo- *
ple by lot, officered by the principal
landholders, and commanded by the lord
£ lieutenant veeieesees sesesiues cossavans corsoresnes 408

e 377-395 | -
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2. The more. dizciplined occasional; Aroups:y
>:of the kingdom . are kept on foot:only 7
from year to year,.by parliament,.and, ¢
during that period, are governed by mar- .
tial law, or arbitrary articles.of war,,
formed at the pleasure of the crown.. 'age 412

8. The maritime state consists of the ofi-
“cers and mariners of the British navy;
who are governed by express and perma-
nent laws, or the articles of the mavy, .,
established by act of parliament...eeeereees 417

_CHAPTER XIV. |

OF MASTER AND SERVANT..ccreasinadseini422 to 48]
1. The "private, economical relatlons *of
persons are those’of, I. Master and ser- *
vant. IL Husband and wife. III. Parent '
and child. IV. Guardian and ward........ 422
2. The first relation may subsist -between a
master and four species of servants, (for-
slavery is unknown to our laws:) viz. I.
Menial servants, who are hired. II. Ap-
prentices, who are bound by indentures.
1II. Labourers, who are casually em-
ployed. IV, Stewards, bailiffs, and fac- ¢
tors; who are rather in a ministerial °
SLBLE evrene e srescener sressnnas suassesaesutnns sevees -q2¢
8. From 'this relation result dxvers powers
to the master, and emoluments to the
servant... cessecesceosen tersecsses sene
4, The master hath a property in the’ ser-
vice of his servant, and must be answer-
able for such acts as the servant does by *

H

. 427

o e ossserus

his express or implied command....ceceree. 481
CHAPTER XV. - 3
OF HUBBAND AND WIFE.cereers caveer sesened38 t0 441

1. The second private relation is thai of
marriage: which includes the reciprocal
rights and duties of husband.and wife... 13.

2. Marriage is duly contracted between )
persons, L Consenting. IIL Free from .

- scanonical impediments which make it .
voidable. . ILL Free also from the civil :
impediments,—of prior marriage;—of
want of age;—of non-consent of parents ,
or guardians, where requisite;—and of
want of reason;—either of which make
it totally void. And it must be celcbra-
ted by a clergyman in due form and .
PlACE. cecrreceeraroernes troearees sonen veeevereers 433440

8. Marriage is dxssolved I. By death.. IL
By divorce in a spiritual -court; not
a mensa et thoro only, but a vinculo matri-
monii, for canonical cause existing pre-,
vious to the contract. IIl. By act of o
parliament, as, for adultery..coe ceserrseees. 440

4. By marriage the husband and wife be- -
come one person in law; which unityis
the principal foundation of their respect- .
iverights, duties, and disabilities...eeeee.s 442

CHAPTER XVIL

OF PARENT 8nd CHILD.seeiernses sonserr 10446 to 459

1. The 'third, and most umversal private
relation is that of parent and chi]d....... 446

2. Children are, I. Legitimate; being those '
who asre born in lawful wedlock, or
within a competent time after, II Bas- F!
tards, being those who are not 80...cveee.0 2448
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3. The duties of parents to legitimate chil-
dren are, I, Maintenance. II. Protec-
tion. IIL Education....c.eesseessess.Page 447

4. The power of parents consists prmcx-
psllyun correchon, and consent to mar-
riage. Both ‘may, after. dénth; be dele-
gated by will to & guardxan- and the
former also, living the purent, to a tutor
OF INSterecssrcere oo

6. The duties of legmmate “children  to
perents are obedience, protechon, and
. MAintenance..ceere. seenees

6. The' duty of ‘parents t6'bastards is only
that of maintenance..ceee erserrsseeseecnnene 45

7,:The rights of a bastard are such only as
he can acquire} for 'he'is mcapable of
.inheriting any thing.....

- CHAPTER XVIL

Or Gn.umun AND WABD oo seesanse 460!0 464
1. The fourth private relation 15 that of
guardian and ward, which is plainly de-
-l rived from.the precedmg, these being, -
' diiring the continuance of their relation,-

463

"reciprocally. subject-.to the same rights ----

. BNd duties.eceesecoresseiensre seesranse soesresner 460
2 Guardians are of divers sorts: 1. Guar-
dians by nature, or the parents. IL

Guardians for nurture, assigned by the
{“ordinary....III. Guardians -in socage, as--

signed by the common law.” IV. Guar-i":-

dians by statute, assigned by the father's

will. Al subject to the snperintendence

of the court of Chancery

-

S’Full age .in. male or female, for all pur- -

¢ poses, is.the age of -twenty-one years;
- (different ages being allowed for different --
purposes;) till which age the person is
BN INfANt.cciietiscencer soerse seeressnaricoss sonnse®
4. An infant, in respect to his-tender years, -
hath various privileges, and various dis--~ -
abilities in. law;.chiefly- with regard to- -

suits, crimes, estates,-and contracts.......>464 [’

5

CHAPTER XVIIL.
" Conrougxon

2467 to 484

P I L L

reeeees . 452

es ssesusseessesessre 469 |-

xxix

1. Bodies politic, or corporations, which
are artificial persons, are established for
preserving in perpetual succession cer-
tain rights; which, being conferred on

| 4 natural persons only, would fml'm pro-

’ . [ K]
ssvves

. _cess'of time Pagc 467
2. Corporations are, L Aggregate, consist-

ing of many members. II Sole, consist~

ing of one person only..ececsssscessvanessecess 468

'3 Corporations are also either spmtual

‘erected to perpetuate the rights of the
church; or lay. And-the lay are, L. .,
" Civil; crected for many civil purposes.
1L Eleemosynary erected to perpetuate
the charity of the 'founder. ......
4. Corporations are ususlly erected, and’
" pamed, by virtue of the king’s .royal
charter, but may be created by act of
" “parliament.....
6. The pawers mcldent to all corporatxons
sre, L To maintain perpetual succes-
sion. IL To act in their corporate ca-
_pacity like en individual. IIL. To hold
. lands, subject to the statutes of mort-
main. IV, To have a common seal. V.
" To make by-laws. Which last .power,
“in spiritual or _eleemosynary éorpora-
tions, may be executed by the king or
the founder..
6. The duty of corporations is to answer
 1the ends of their institution...ecvees reveevees
7. To ‘enforce this duty, all corporauons
may be visited: spiritual corporatmna
by the ordinary; lay corporations by the
.. founder, or his representatives; viz., the
..civil by the king (who, is the; fundatof
incipiens of all) represented in his court
of King’s Bench; the eleemosynary by
the endower, (who is the fundator per-
ficiens of | such) or by his heirs or
“ngsigns.........
g, Corporauons mny be dissolyed, I. By act
. "of parliament. IL By the natural death
of all their members. IIL. By the sur-
Tender of their franchises. IV, By for-
_feiture of their charter..... ceieecneneesesss $84
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THE RIGHTS OF THINGS.

Which consist in domINION OVEL.ciieeeseecrrsennsers sreoss cearssssnesess sosess sossnssossss snsass sonses CHAPTER L
(1. Things real; in which are considered T
(1. Their several kinds; viz.

1. Corporeal. eesesncssseten ssasestnanas et

2. Incorporeal..eco conresseerecess ,

1. Ancient..

‘2. Modern...
3. Estates therein,
(1. Quantity of interest; viz.
.(1. Freehold,

1. Of inheritance.....ceeee sveeeeas - VIL
2. Not of inheritAnCe.ceeovee sosrvsess sosesn sesses sacose sessrassessessessrsn YiI
< 2. Less than freehold..ceuee. IX

3 8. On condition....... ' b. 4
2. Time of enjoyment; in - .
1. Possession,
{2. Remainder,
3. Reversion.. eores cecene oo veves seeece XL
| 8. Number and connections of the tenants; who may hold in
1. Severalty,
2. Jaint-tenancy,
3. Coparcenary,
4. Common sveserene ssveere
| 4. Title to them: which may be gained or 108t bY wecesssesssens seesssccrseee
1. Descent....... eosee eescooreanes sosvesssssssane sesere X1V,
2. Purchase; which includes
1. Escheat. ceccorecscsanscecsane seesen - XV.
2. Qccupancy....... cveses sosvseseonserensse XVI
. . svseserse esores XVil
4. POrfelliTe vueeeress sesses soorancecasscoreasses seasescasnasors snssessorssnass srosas XVIil
6. Alienation, by common assurances; Which aro..ceerecereseecscoeens . XIX
1. Deed, or matter in paiz; wherein of its
1. General nature,
2. Several species..ceieeee
2. Matter of record.
3. Special custom ...
4, Deviseeaenres
L11. Things personal, or chattels; in whxch are considered
{1 Their distribution vavoer XXIV.

XIL

2. Property therein.. teasecnseneseseise seosen XXV.
8. Title to them; which mny be gamed or lost by
1. Occupancy eveversvene P— vovere seasas XXVL

2. Prerogative,

8. Forfeitlure..seeecececsassvesranesseaasssonsessosceosonssesssseesssarasssooonsasesnansns . AXVII
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ANALYSIS.

BOOK IL—OF THE RIGHTS OF THINGS.

CHAPTER L

OF PROPERTY IN GENEBAL.c.eecesreeees Page 2to14
1. All dominion over exiernal objects has
its original from the gift of the Creator
to man in general ......
2. The substance of things was, at first,
common to all mankind; yet a temporary
property in the use of them might even
then be acquired and continued by occu-~
PBNCY eveeroverecronranes Sevetere sensaneis sosemeere O
8. In process of time a permanent property
was established in the substance, as well
. a8 the use, of things; which was also ori-
ginally acquired by occupancy only...... 4, §
4 Lest this property should determine by
the owner’s dereliction, or death, where-
bythe thing would again become common,
societies have established conveyances,
wills, and heirships, in order to continue
the property of the first occupant; and
where, by accident, such property becomes
discontinued or unknown, the thing usu-
ally results to the sovereign of the state,
by virtue of the municipal law....ceceee o 9-11
6. But of gome things, which are incapable .
of permanent substantial dominion, there
still subsists only the same transient usu-
fructuary property which originally sub-
sisted in all things....eeee serers svnsevese conere

“ CHAPTER IL

Or Rear PROPERTY; AND,” S

1st. OF CorRPOREAL HEREDITAMENTS......161018

1 In this property, or exclusive dominion,
consist the rights of things; which are,
1. Things real. II. Things'personal......

2.In things real may be considered, I.
Their seversel kinds, 'IL The tenures by
which they may be holden. III. The
estates which may be acquired therein.
IV. Their title, or the means of acquiring
8nd 108ing themM..vveces cersesaen coraee evnesie

R. All the several kinds of things real are
reducible to one of these three, viz.
lands, tenements, or hereditaments; °
whereof the second includes the first,
snd the third includes the first and
8ECONM 1aersvrsres ssrsssnsosessss sorssusassnsssone

4 Hereditaments, therefore, or whatever
may come to be inherited, (being the”
most comprehensive denomination of

- things real,) are either corporeal or in-
COTPOTOR] ceeeissrvsrsarsrensanserniasnssssses snovss
Corporeal hereditaments consist wholly

* of lands, in their largest legal semse;
wherein - they include not only the face
of the earth, but every other object -of
sense adjoining thereto, and subsisting
*sither above or beneath ituiieescereiveeesned?, 18

14

18

16

-16

17

CHAPTER IIL

Or InCORPOREAL HEREDITAMENTS...Page201; 44
1. Incorporeal hereditaments are rights is-
suing out of things corporesl, or concern-
ing, or annexed to, or exercisable within,
the BAME. . cci ceieersreesstncsnroocsscss srasensessee
2. Incorporeal hereditaments are, I. Ad-
.vowsons. II. Tithes. IIL. Commons.-
IV. Ways. V. Offices. VL. Dignities,
VII. Franchises. VIIIL Corodies or pen-
sions, IX. Annuities. X. Rents........21-41
8. An advowson is o right of prescntation
to an ecclesiastical benefice; either ap- .
pendant, or in gross. This may be, I, -
Presentative. II. Collative. III. Dona-
tive... 21-28
4. Tithes are the tenth part of the increase
yearly arising from the profits and stock
of lands and the personal industry of
mankind. These, by the ancient and po-
gitive law of the land, are due of common
right to the parson, or (by endowment) ,
to the vicar; unless specially discharged,
L By real composition. 1I. By prescrip-
tion, either dz modo decimandi, or de non
decimando . eveese veoror sessavess sroves servensosese 2481
6. Common is & profit which a man hath in
the lands of another; being, 1. Common
of pasture; which is either appendant,
-appurtenant because of vicinage, or in
gross. II, Common of piscary. 1IL
Common of turbary. IV. Common of:
estovers, or botes 32-86
6. Ways are & right of passing over another
man's Ground eiiesesessecssrsee cosssasessorsesses 38
88

20

7. Offices are the right to exercise a public,
or private, employment ......cceerecevencsseee

8. For dignities, which are titles of honour,
see Book I. Ch, XIL

9. Franchises are a royal privilege, or
branch of the king’s prerogative, subsist-
ing in the hands of a subject .ecrereseesacens

10. Corodies are allotments for one's suste«
nance; which may be converted into pen-
sions. (See Book I. Ch. VIIL) ...... o one

11. An annuity is & yearly sum of money,
charged upon the ‘person, and not upon
the 1ands, of the grantar.cececsecsceenscenees

12. Rents area certain profit issuing yearly *
out of lands and tenements, and are re-
ducible to, I. Rent-service. IL Rent- |
_charge. IIL Rent-BecK.......ecsessseseeeesd]=42

87

4

CHAPTER IV.

OF THE FEODAL BYSTEM ..eutes meass saoeecses 44 10 B8
1. The doctrine of tenures is derived from '
the feodal Jaw; which was planted in Ba- -

rope by its Northern conquerors.at the
dissolution of the Roman empire ..."...44-48§
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2. Pure and proper feuds were parcels of
land allotted by a chief to his followers;
to be held on the condition of personally
rendering due military service to their - ..
lord esvienss. Page 45
8. These were granted by investiture ; were
held under the bond of fealty; were in---- -
heritable only by descendants, and could
not be transferred’ without 'the mutaal !:
consent of the lord and vassal .eees veese.53-57°
4. Improper feuds were derived from the
other, but dxﬂ'ered from them in their
-soriginal, their services and renders, theiry . ,
descent, and other circumstances......... .. b8
6. The lands of Englnnd were converted |
into feuds, of the improper kind, soon ..
Aafter the Norman conquest whick gave
Tise to the grand maxim of tenure; viz.
that all lands in the kingdom are holden, .
mediately or 1mmedmtely, of the king...48-53

HY CHAPTER -V. .

Or Tne ANCIENT ExaLisn TENURES.. 61 to 77
2. The distinction of tenures consisted in
the nature of their services: as, I, Chi-
;-valry, or kmght-servxce where the ser-
“'vice was’free, but uncerta.m IL Free -
socage; wWhere the service was free, and
certain, IIL Pure villenage; where the
service was base, and uncertain. IV.
Privileged villenage, or villein socaoe,
where the service was base, but certain 61-78
2. The most universal sncient tenure was
that in chivalry, or by kmght.—sernce in
which the tenant of every knight's fee
1 Was bound, if called upon, to attead ‘his
" lord to the wars. This was granted by
livery, and perfected by homage and :,
fealty; which usually drew after them
suit of court.. o poese
8. The other frults and consequences of the
tenure by knight-service were, L. Aid. IL
;. Relief. III, Primer seisin, IV. Ward-
ship, V. Marriage. VL Fines upon
alienation. VIL Escheat........ eese68-72
4. Grand gerjeanty differed from cluvn.lry -
prmcxpnlly in its render, or service, and
rot in its fruits and consequences ......... 73
6. The personal service in chivalry was at_
length graduslly changed into pecuniary
assessments, which were called scutage
" OF @3CUAZR.c sonessess sesassass caserssas sasses senase
6. These military tenures (except. the ser-
vices of grand serjeanty) were, at the
v-restoration of King Charles, totally abo-
lished, and reduced to free socage, by act
of parliament........

74

conssororenns 17

.. . CHAPTER VI

Qv 1ax Mopkry ExaLisy TENURES......T8 0101
1. Freé socage is a tenure by any free, cer-
*"tain, and determinate service....... 78
2. This tenure, the relic of Saxon llberty,
includes petit’ serjeanty, tenure in bur-
. gage, and gavelkind. e veenanee
8. Free-socage- lands partake strongly of
the feodal .nature, as well as-those-in-;
chivalry; being holden.subject.to some
Zrgervice,—at the least, to fealty and suit ..

81

“of court; subject fo relief, to wardship,
and to eschea.t but not to marrmge sub-
Jject also formerly to alds, pnmer seisin,
- and fines for alienation.... ..Page 86-8¢
4. Pure,/villenage was & precanous and
slavish tenure, at the absolute will of the
~-lord, upon uncertain services of the basest

DBLUTE. ssseesses sessancse ase sossee sesses sesnan weeene. 98

"] 6. From hence,- by‘taclt( consent or en-

croachment, bave arisen the modern
copyholds, or tenure by copy of court-
roll; in which lands may be still held at

; 1the (Snommal) will of the Jord, (but regu- .
“lated) according to . the custom of the
INBNOT eeeerveres seseas sasess savens sess ceesernereeees OB

6. These_are subject, like soca.ge 1nnds, to
services, relief, and escheat; and also to
heriots, wardship, and fines upon descent .
and alienation..... 97

7. Privileged villenage, or villein socage, is

. an exalted species of copyhold tenure,.
upon base but, certain services; subsist- . -
ing only in the ancient demesnes of the
crown ; whence the tenure is denominated
thetenure in ancient demesne.eeseese secees 09

8. These copyholds of .ancient demesne
have divers immunities annexed to their .
tenure; but are still held by. copy.of
court-roll, according to ‘the custom of
the manor, though not at the will of the ,
lord.. 100

9. Frankalmoxgn is a tenure by spiritual
services at large; whereby many eccle- -
siastical .and eleemosynary corporations

: now hold their lands and tenements:
being of & nature dxstmct from tenure by =
divine service in certain... 101

CHAPTER YVIL

 r .
Or FREEHOLD ESTATES OF INHERITANCE...
—arp 108 to 117
1. Estates in lands, tenements, and heredi-
taments are such interest as the tenant - .
hath therein; to ascertain which, may-be
considered, :1. The quantity of interest.,
II. The time of .enjoyment.-, IIL The .
~number and connections of the te-
NANLS .eeeerenes savere ceessecnananass seaseeans 108 t0 11
2. Estates,. with.respect to their. quantity
of interest, or duration, are either.:free-
hold or less than freehold.. ceeee 104
8. A freehold .2state, in lands, is such as is
. created by livery .of .seisin at-common
law; or, in tenements of an incorporeal r
nature, by what is equivalent thereto..... 104

.| 4. Freehold estates are either estates of-

inheritance, or not of inheritance, viz.
for life only: and .inheritances. are,
1. Absolute, or fee-simple. II. Limited .
fees coceeee ooe
6. Tenant in fee-simple is he that bath
lands, tenements, or hereditaments te
hold to him and his heirs forever...ceceev.e 104
6. Limited fees are,.l. Qualified, or base,
fees. II. Fees conditional at the com-
mon law.,

. 104

109

* { 7. Qualified, or base, fees are those which, .-

having a qualification subjoined thereto, »
are liable to be defeated when that quah- -
~‘fication is at an end..ccee seeies sessoose sesees J0F
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8. Conditional fees, at the common law,
were such as were granted to the donee,
and the heirs of his body, in exclusion of
collateral heirs..

€. These were held to be fees, granted on
condition that the donee had issue of his
body; which condition being once per-
formed by the birth of issue, the donee
might immediately sliene the land; but,
the statute de donis being made to prevent.
such alienation, thereupon, from the divi-
eion of the fee (by-construction of this
statute) into a particular estate and re-
version, the conditional fees began to be
called fees-tail..ceecereieseceens ..111,

10. All tenements real, or savouring of the
realty, are subject to entails...ccceeccceaeen

11, Estates-tail may be, I. general, or spe-
cial; II. male, or female; III. given in

Pagel10

.

112
113

frank-MArTiage.ceecesee svarsssas vassecses . 113-116

12. Incident to estates-tail are, I. Waste.
I1. Dower. III, Curtesy. IV. Bar,—by
fine, recovery, or lineal warranty with
889et3.c ceees toessesesstucseares soness

13. Estates-tail are now, by many smtutes
and resolutions of the courts, almost
brought back to the state of conditional
fees At the common law.......

CHAPTER VIIL

. 116

AP § ¥ 4

Or FREENOLDS NoT OF INHERITANCE ...120 to 136

1 Freeholds not of inheritance, or for life
only, are, I. Conventional, or created by
the act of the parties. IL Legal, or cre-
ated by operation of 1aw. ........

2 Conventional estates for life are created
by an express grant for term of one’sown
life, or pur auter vie; or by a general
grant, without expressing any term at
all

8. Incident to tlus, and all other estates for
life, are estovers, and emblements; and
to estates pur auler vie general occupancy
was also incident; as special occupancy
still is, if cestuy que vie survives the

4. Legal estates for life are, 1. Temancy
in tail, after possibility of issue extinct.
11, Tenancy by the curtesy of England.

120

- 122

III. Tenancy in dower....... e ceeerensenes 124-129

€. Tenancy in tail sfter possibility of issue
exunct is where an estate is given
in special tail, and, before issue had, a
person dies from whose body the issue
was to spring ; whereupon the tenant (if

surviving) becomes tenan. _n tail after
possibility of issue extinct..

6 This estate partakes both of the incidents
‘o sn estate-tail, and those of an estate
for life .. coeee oo

. Tenancy by the curtesy of England 13
where a man’s wife is seised of an estate
of inheritance, and ke by her has issue,
born alive, which was capable of inherit-
ang her estate: in which case, he shall,
upon her death, hold the tenements for
his own life, a3 tenant by the curtesy....

8. Tenancy in dower is where a womnns
husband is seised of an estate of inherit-

ance, of which her issue might by any
Vor. I.—C

-y

124

. 125

. 126
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possibility have been heir; and the hus- °

band dies: the woman is hereupon enti-
tled to dower, or one-third part of the
lands and tenements, to hold for her

natural life veeeeeescene. o soeesenes ssseneess Page 129

9. Dower is either by the common lnw by
special custom; ad ostium cccle.ruc, or
ez assensu pairis. ..

10. Dower may be forfelted, or bnn-ed
particularly by an estate in jointure .....

CHAPTER IX

. 132-38

. 136

Or Estares Lrss toan FrEEnoLp...)40to tR0

1. Estates less than freehold are, I. Estates
for years. IL Estates at will. III. Es-
tates at sufferance.......... . 140

2. An estate for years is where a man,

geised of lands and tenements, letteth
them to another for a certain period of
time, which transfers the interest of the
term; and the lessee enters thereon,
which gives him possession of the term,
but not legal seisin of the land......c.ecsure
. Incident to this estate are estovers; and
also emblements, if it determines before
the full end of the term....cceceererveceres 1

4, An estate at will is where lands are let
by one man to another, to hold at the
will of both pnrtxes, and thelessee enters
thereon ... cosenare

b. Copyholds are estates held at the will of
the lord, (regulated) according to the
custom of the MaNOr...cceeee treveenerene

6. An estate at sufferance is where one
comes inio possession of land by lawful
title, but keeps it afterwards without any
title at all..cceerecreneecee

(]
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CHAPTER X.

= -y

160

140

44-45

14u
14/

150

Or ESTATES UPON CONDITION.cees cecens 162 to 16)

1. Estates (whether freehold or otherwine)
may also be held upon condition; in
which case their existence depends on

the happening, or not happening, of some,

uncertain event..oceee oo
2. These cstates are, I. On condition im-
plied. IL On condition expressed. IIL
Estates in gage. IV. Estates by statute,
merchant or staple. V., Estates by elegit
8. Estates on condition implied are where
a grant of an estate has, from its essence
and constitution, a condition inseparably
annexed to it; though none be expressed
in words. ...
4, Estates on condition expressed are where
an express qualification or provision is
annexed to the grant of an estate.......
6. On the performance of these conditions,

either expressed or implied, (if precedent,) .

the estate may be vested or enlarged, or,
on the breach of them, (if subsequent,)
an estate alrendy vested my bte de-
. feated..

162

152

16458
6. Estates m gage, m zadw or in pledgc,\

are estates granted as a securxty for . -

money lent; being, I. In vivo vadio, or
living gage; where the profits of land
are granted till a debt be paid, upon
which payment the grantor’s estate will
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revive II In morfuo vadio, in dead or
mort gage; where an estate is granted
.on condition to be void at a day cer-*
tain if the grantor then repays the
money borrowed; on failure of which,
the estato becomes absolutely dead to
the grantor ..... cevieees secesens ceeeseres Page 167

7. Estates by statute merchant or statute
staple are also estates conveyced to cre-
ditors, in pursuance of certain statutes,
till their profits shall discharge the debt
. Estates by elegit are where, in conse-
quence of a judicial writ 8o called, lands
are delivered by the sheriff to a plaintiff
till their profits shall satisfy a debt ad-
judged to be due by 1aW .eeeerevessesccecseas 161

CHAPTER XI

Or EstaTEs 1IN Po0ssEssioN, REMAINDER,
AXD-REVERSION wereeecissoressare sevansses 168 L0 177
1. Estates, with respect to their time of en-
Jjoyment, are either in immediate posses-
sion,’or in expectancy: which eststes in
expectancy are created at the same time,
and are parcel of the same estates, as
those upon which they are expectant.
These are, I. Remainders.  'II.” Rever-
BIONBieesseues savess sasereses sraserses sovsss sesessrae
2. A remainder is an estate limited to take
effect and be enjoyed after another par-
ticular estate is determined .ccoccercrrrveras
- 8. Therefore, 1. There must be a precedent
particular ‘estate, in order to support a
remainder. II. The remainder must pass
out of the grantor, at the creation of the
particular estate. III. The remainder
must vest in the grantee, during the con-
tinuance, or at the determination, of the
particular estate.cceccuie. cerere vocnes snosoness 16568
4. Remainders are, 1. Vested—where the
estate is fixed to remain to & certain per-
son after the particular estate is spent.
II. Contingent—where the estate is li-
mited to take effect, either to an un-
certain person, or upon an uncertain
event . oeeueesoes X . 168-69
& An executory devise is such a disposi-
rtion'of lands, by will, that an estafe shall
-not vest thereby at the death of the de-
visor, but only upon some future contin-
.gency ; and without any precedent parti-
cular estate to sUpport it....ceeeeeeeocrenenss
8. A reversion is the residue of an estate
left in the grantor, to commence in pos-
session after the determination of some
particular estate granted; to which are
incident fealty, and rent:...c.ccieeee weceeere
Where two estates, the oneless, the other
greater, the one in possession, the other
in expectancy, mest together in one and
the same person and in one and the
same right, the less is merged in the
Brealerc i o inisnsio senneinnrsreencnen senens 177

CHAPTER XII.

Or EsTATES IX SEVERALTY, JOINT-TENANCY,
COPARCENARY, AND COMMON.. cereeses. 17910 195
!. Estates, with respect fo the number and
connections of their tenants, may be held,
L In severalty. IL In joint-tenancy.
T In coparcenary. IV, In common.... 179

160

163

164

176

172,
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2. Anestate in severalty is where one tenant
holds it in his own sole right, without any °
other person being joined with him...Page 113

3. An cstate’in joint-tenancy is where an-*
‘estate i3 granted to two or more persons;
in which case the law construes them to
be joint-tenants, unless the words of the”
grant expressly exclude such construction 18%

4. Joint-tenants have & unity of interest,
of title, of time, and of possession: they’
are seised per my et per toul: and there-"
fore, upon the decease of one joint-
tenant, the whole interest remains to tho’
BUTVIVOT e ceseus sesseoese ssanasanssnsnessssassasnsns 182

5. Joint-tenancy may be dissolved, by de-
stroying one of its four constituent unitics 186

6. An estate in coparcenary is where an
estate of inheritance descends from the
ancestor to two or more persons; who
are called parceners, and all together
make but one heireeeeceeeececessccssn saceesese 187

7. Parceners have a unity of interest, title,
and possession; but are only seised per
my, 'and not per tout: wherefore there is
no survivorship among parceners.......... 188

8. Incident to this estate-is the law of
HOLChPOL. cecenrree vnrsmn srevessoneee senesinnnsosses 140

9. Coparcenary may also be dissolved by
destroying any of its three constituent
UNILEB ceveecrnn covesstarsesaarnsern cacten sosseness 191

10. An estate in common is where two or
more persons hold lands, possibly by dis-
tinct titles, and for distinct interests,
but by unity of possession, because none *’
knoweth his own severalty..cceveeceesereneer 191

11. Tenants in common have therefore a °
unity of -possession, (without survivor-
ship; being seised per my, and not per
touf,) but no necessary unmity of title,
time, or interest..., cesseecrecacecseacs seservene

12. This estate may be created, I. By dis-
solving the constituent unities of the two
former; II. By express limitation in a
grant; and may be destroyed, I. By
uniting the several titles in one fenant;
IL. By partition of the land..ecserns ooes 191-194

CHAPTER XIIIL

Or e Trtie To THINGS REAL, 1IN GENE-
RAL:ccrasnneecoseencs sorssassessssseasesecsrs 196 10 193

1. A title to things real is the means where-
by 2 man cometh to the just possession
Of hi3 Property...cecc. ceveseressecssesennei seenee

2. Herein may be considered, I. A mere or
naked possession. II. The right of pos
session; which is, 1st, an apparent,_
2dly, an actual, right. III. The mere
right of property. IV. The conjunction
of actual possession with both these -
rights; which constitutes a perfect
Li1€ i e neeeeecen sentensen seenerannans snseennrs 195199

CHAPTER XIV.,

OF TITLE BY DESCENT. ceeeveeeenesoeoaees. 200 0 284
1. The title to things real may be recipro-
cally acquired or lost, I. By descent.
I, By purchase ceeeeesees cosess sesssavas ssaens 200
2, Descent is the means whereby a man, on °
the death of his ancestor, acquires a title *
to his estate, in right of representation,
88 his heir-at-1aW. cveersecesecrenm soe ssaneare 201

m

195
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3 To understand-the doctrine of descents,
we must form & clear-notion of consan-
guinity ; which is the connection or rela-
tion of persons descended from the same
stock or common ancestor; and it is,
I. Lineal, where one of the kinsmen is:
lineally descended from:the other. II.
Collateral, where they are lineally de-
scended, not one from the other, but both
from the same common ancestor. Page 203-£04

t. The rules of descent, or canons of inhe-
ritance, observed by the laws of England,
are these :

Inheritances- shall lineslly descend, to the
issue of the person last actually seised,
in mfvutum ; but shall never lineally
asCend. coeece sraocenee soe

. . 208
The malei msue shall be adrmtted before the

Where there are two or more males of equal
degree, the eldest only shall inherit; but
the females all together....... ose sessneseanre 214
The lineal descendants, in infinitum, of any
person deceased, shall represent their
ancestor; that is, shall stand in the same
place as the person himself would have
done had he been 1iving.....oeeeeecrcrecerees
On failure of lineal descendants, or:issue,
of the person last seised, the inheritance
shall descend to the blood of the first
purchasor; subject to the three preced-
ing rules. To evidence which blood, the
two following rules are established........
The collateral heir of the person last seised
must be his next collateral kinsman of
the whole blood ciieceernsresererncorcecenens e 224
In collateral inheritances, the male stock
shall be preferred to the female; that is,
kindred derived from the blood of the
male ancestors shall be admitted before
those from the blood of the female; un-
less where the lands have in fact de-
scended from a female....ccereee . 234

CHAPTER XYV.

Or TitLe BY PURCHASK; AND, rms'r, BY
ESCHEAT ...
1. Purchase, or perqulsmon, is the posses~
sion of an estate which a man hath by
his own act or agreement, and not by the
mere act of law, or descent from any of
his ancestors. This includes, I. Escheat.
I1. Occupancy. III. Prescription. IV.
Porfeiture. V., Alienation......ee..re..241-244
2. Escheat is where, upon deficiency of the
tenant’s inheritable blood, the estate falls
to tho lord of the fee.ccciieesrirenreecscensn
8 Imheritable blood is wanting to, I Such
as are not related to the person last
seised. II. His maternal relations in pa-
ternal inheritances, and vice versd. IIL
His kindred of the half-blood. IV. Mon-
sters. V. Bastards. VI. Aliens, and their
issue. VII. Persons attainted of treason
or felony. VIII. Papists, in respect of
themselves only, by the statute law...246-267

CHAPTER XVI.

07 Tirik BY OCCUPANCY wuuueeenroneeseneeses 258-261
1. Occupancy is th- taking posseseion of

216

[LRYTYTTeY Y]

.241 to 257 |-

XXXV’

those things which before had no

OWILELeacsesennes ssvassose sessse soanans eesoease Page 264
2. Thus, at the common lnw, where tenant

pur auler vie died during the life of cestvy  °
" que vie, he who could first enter might

lawfully retain the possession ; unless Ly

the original grant the heir was mado a

special occupant...
8. The law of derelictions and alluvions Las

narrowed the title by occupancy.......

259
. 261

ceave e ssee seee

CHAPTER XVIIL

OFf TITLE BY PRESCRIPTION.. eece o sesesceeees 267

1, Prescription (as distinguished from cus-
tom) is & personal immemorial usage of
enjoying a right in some incorporeal he-
reditament, by a man, and either his an-
cestors or those whose estate of inherit-
ance he hath; of which the first is called
prescribing in his ancestors, the latter,

I B QUE €8aLe. correrree coeraanes sassencen svess 2o 208
CHAPTER XVIj~
OF TITLE BY FORFEITURE e0.  eevre- _ 267 to 280

1. Forfeiture is a punishmenti arex.d Ly
law to some illegal act, or negligence, in
the owner of things real; whereby the
estate is transferred to another, who is
usually the party injured..cc.ccee seeeers veee
2. Forfeitures are occasioned, I. By crimes,
II. By alienation contrary to law., IIL
By lapse. IV. By simony. V. By non-
performance of conditions. VI. By
waste. VII. By breach of copyhold cus-
toms. VIIL By bankruptey. cceeceerieneee

8, Forfeitures for crimes, or misdemeanours,
are for, I. Treason. II. Felony. III.
Misprision of tr 1V. Pr ire.

.Y. Assaults-on & judge, and batteries,
sitting ‘the courts, VI. Popish recu-
sancy, &o..

4. Alienations or conveyances which induce -

a forfeiture are, I. Those in mortmain,

made to corporations contrary to the

statute law. II. Those made to aliens.

II1. Those made by particular tenants,

when larger than their estates will war--

TANE sectnniraes vorsevens senseanns creeessesseeena268-274

6. Lapse is a forfeiture of the right of pre-
sentation to a vacant church, by neglect
of the patron to present wnhm six calen-
dar months

6. Simony is the corrupt presentation of
any one to an ecclesiastical benefice,
whereby that turn becomes forfeited to-
the CroWn ...eceevee crererseereraranses reverane e . 278

7. For forfeiture by non-performance of
conditions, see Ch. X.

8. Waste is a spoil, or destruction, in any
corporeal hereditaments, to the prejudice
of him that hath the inheritance... . 281

9. Copyhold estates may have also other
peculiar causes of forfeiture, accordmg
to the custom of the manor. s . 284

10. Bankruptey is the act of becoxnxng a
bankrupt ; that is, a trader who secretes
himself, or does certain other acts tend-
ing to defraud his credxtors (See Ch.

D. 0.4 ) ) PORRIRRNIIRINIIN

267

. 267

. 278 -
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11. By bankruptcy, all the estates of the
bankrupt are transferred tothe assignees™
of his commissioners, to be sold for the
benefit of his creditors weeecess ceereeee. Page 286

CHAPTER XIX.

OF TITLE BY ALIENATION .coeersacrennsens 287 to 204
{. Alienation, conveyance, or purchase, in
its more limited sense, i3 a means of
transferring real estates, wherein they
are voluntarily resigned by one man and
accepted by 8DOLhET wiceriee sevsaraesisvaccess 287
This formerly could not be done by a
tenant, without license from his lord ; nor
by alord,without attornment of histenant 287
All persons are capable of purchasing;
and all that are in possession of any
estates are capable of conveying them;
—unless under peculiar disabilities by
law: as being attainted, non compotes, in-
fants, under duress, feme-coverts, aliens,
OF PAPIBLS.ceeraranntensoracs severs sasase veeens 288-293
4. Alienations are made by common assu-
rances; which are, I. By deed, or matter
in pais. 11, By matter of record. III By
specinl custom. IV. By devise.........293-294

CHAPTER XX,

OF ALIENATION BY DEED wercreneeecscraen 295 to 342
1, In assurances by deed may be consi-
dered, 1. Its general nature. II. Its se-
veral SPECieS.ucreee cvemsroesenr svaversiseonseanes 205
2. A deed, in general, is the solemn act of
she parties: being, usually, a writing
sealed and delivered: and it may be, 1.
A deed indented, or indenture. II. A
deed-Poll cueeeee crvesecerersaranss sosoansenes. 295296
8. The requisites of a deed are, L. Sufficient
parties, and proper subject-matter. II.
A good and sufficient consideration, IIT.
Writing on paper, or parchment, duly
stamged. IV. Legal and orderly parts;
which are usually, 1st, the premises;
2dly, the habendum ; 3dly, the lenendum ;
4thly, the reddendum; 5thly, the condi-
tions; Othly, the warranty, (which is
either lineal or collatemlf; Tthly, the
covenants ; 8thly, the conclusion, (which
includes the date.) V. Reading it, if de-
sired. VI. Sesaling. and, in many cases,
signing it salso. VII, Delivery. VIII

»

ALLeStation.. ces verseevereeonee vue seuveereans206-807 ||

4. A deed may be avoided, I. By the want
of any of the requisites before mentioned.
II. By subsequent matter: as, Ist, ra-
sure, or alteration; 2dly, defacing its
seal; 3dly, cancelling it; 4thly, disagree-
ment of those whose consent is neces-
sary; bthly, judgment of a court of jus-
HHCC . ereneserererassasronssisertoessarnrssssvaraassns 308
S5 Of the several species of deeds, some
serve to convey real property, some only
to charge and discharge it..icere eesoeeeeses 809
+ 8§ Deeds which serve to convey real pro-
perty, or conveyances, are either by com-
mon law, or by statute. And, of convey-
ances by common law, some are original
or primary, others derivative or secondary 309
T Original conveyances are, 1. Feoffments.
II. Gifts. IIL Grants. IV. Leases. V.

Exchanges. VI Partitions.—Derivalive
are, VIL. Releases. VIII. Confirmations.
IX. Surrenders. X. Assignments, XI
. Defeazances...ceie sseecersecsesanares oo Page
8. A feoffment is the transfer of any corpo-
real hereditament to another, perfected
by livery of seisin, or delivery of bodily
possession from the feoffor to the feoffee;
without which no freehold estate thercin
can be created at common law...ccecrerenes
9. A gift is properly the conveyance of
lands in tail
10. A grant js the regular method, by com-
mon law, of conveying incorporeal here-

31¢

810
816

dItaments. cee weeetressoser srcessserarssessasses 817

11. A lease is the demise, granting, or let-
ting to farm of any tenement, usually for
a less term than the lessor hath therein;
yet sometimes possibly for a greater; ac~
cording to the regulations of the restrain-
ing and enabling statutes..cceecse sserorene
12. An exchange is the mutual conveyance
of equal interests, the one in considera-
tion of the other.cicesccccsicrcrvonre connanens
13. A partition is the division of an estate
held in joint-tenancy, in coparcenary, or
in commun, between the respective to-
nants ; 8o that each may hold his distinct
PArt in 8eVeralty.cicieeceecicmncoeeseene sorsa
14. A release is the discharge or convey-
ance of a man’'g right in lands and tene-
ments to another that hath some former
estate in possession therein....eseeecsseerens
156. A confirmation is the conveyance of an
estate or right in esse, whereby & voidable
estate is made sure, or a particular estate
19 increasedue .. cecres seresese sasaesare soveseses
16. A surrender i3 the yielding up of an
estate for life, or years, to him that hath
the immediate remainder or reversion;
wherein the particular estate may merge
17. An assignment is the transfer, or making
over to another, of the whole right one
has in any estate; but usually in a lease,
for life OF years..cocursetsesereseacasans ssscaasns
18. A defeazance is a collateral deed, made
at the same time with the original con-
veyance ; containing some condition upon
which the estate may be defeated ...ceurs..
19, Conveyances by statute depend much
on the doctrine of uses and trusts; which
are aconfidence reposed inthelerre-tenant,
ortenant of the land, that he shall permit
the profits to be enjoyed, accordingto the
directions of cestuy que use, or cestuy que
ITUSL coecee saceccse seostacesseoninces seracesescsseer
20. The statute of uses, having transferred
alluses into actual possession, (or, rather,
having drawn the possession to the use,)
has given birth to divers other species of
conveyance: I. A covenant tostand seised
to uses. II. A bargain and sale, en-
rolled. IIT. A lease and release. IV. A
deed to lead or declare the use of other
more direct conveyances, V. A revoca-
tion of uses; being the exccution of a
power, reserved at the creation of the use,
of recalling at a future time the use or
estate so creating. All which owe their
present operation principally to the sta-

317

329

3238

324

828

828

8zb

827

327

tite Of USeS..eueusn voserse vosserasrsoneseeenn337-38Y
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41 Deeds which do not convey, but only
char%e real property, and discharge it,
-are, I. Obligations. II. Recognizances.

III. Defeazances upon both ......Page 340-342

CHAPTER XXL

OF ALIENATION BY MATTER OF RECORD. 844 t0 363
I. Assurances by matter of record are, where
the sanction of some court of record is
called in to substantiate and witness the
transfer of rcal property. These are, I.
Private acts of parliament. II. The king's
grants. IIL Fines. IV, Common reco-
veries.... cenees eosenen
2. Privato acts of pu.rhu.ment ure a specleu
of agsurances, calculated to give (by the
transcendent authority of parliament)
such reasonable powers or relief as are
beyond the reach of the ordinary course
of IaW o civarvacs seccennees
8., The kmg ] grants, contmned in chnrters
or letters-patent, are sll entered on re-
cord, for the dignity of the royal person
and security of tho royal revenue...
* A fine (sometimes said to be a feoﬁ‘ment
of record) is an smicable composition and
agreement of an actual or fictitious suit;
whereby the estate in question is acknow-
ledged to be the right of one of the parties 348
5. The parts of a fine are, I. The writ of
covenant. IL The license to agree. III.
The concord. IV. The note. V. The
foot. To which the statute hath added,
VL, Proclamations.......ceeceevecee ooren. 360862
b. Fines are of four kinds: 1. Sur cogni-
2ance de droit, come ceo que §l ad de son
done. L. Sur cognizance de droit lantum.
II1. Sur concessit. IV, Sur done, grant, et
render; which is & double fine w.ceceer seeeee 8568
7. The force and effect of fines (when levied
by such as have themselves any interest
in the estate) are to assure the lands in
question to the cogmzee, by bnrrmg the
respective rights of purtles, privies, and
BLrANZETS cvere seaese rsaee srosas sease cors sanesnas .
. A common recovery is by an nctuul or
fictitious, suit or action for land, brought
against the tenant of the freehold; who
therenpon vouches another, who under-
takes to warrant the tcnant's title; but
upon such vouchee’s making default, the
ssnd is recovered by judgment st law
against thetenant; who,inreturn, obtains
judgment against the vouches to recover
lands of equal value in recompense...357-369
9. The force and effect of & recovery are to
assure lands to the recoveror, by barring
estates tail, and all remainders and rever-
sions expectant thereon ; - provided the
tenant in tail either suﬁ"ers, or is vouched
in, such recovery.. ueeeemeceeressrrsersenenens 361
10 The uses of a fine or recovery mny be
directed by, I. Deeds to lead such uses;
which are made previous to the levying
or suffering them II Deeds o declare

. 844

essess00 srsoctane soo

854

o

the uses; which are made subsequent..... 863
CHAPTER XXII
Or ALIENATION BY SreciAL Custoy ...365 to 371

1 Assurances by special custom: are con-

fined to the transfer of copyholl estates.. 865

XXXVl -

2, This is effected by, I. Surrender by the
tenant into the hands of the lord to the
uso of another, according to the custom
of the manor. II. Presentment, by the
tenants, or homage, of such surrender.
III. Admittance of the surrenderee by
the lord, according to the uses expressed
in such surrender . ...c.ceee eeveesse. Page 368-870
8. Admittance may also be had upon original
grants to the tenant from the lord, and
upon descents to the heir from the an-
cestor.. cveens 371

CHAPTER XXIIIL

Or ALIENATION BY DEVISE. ceeeee sveee.... 8378 to 881
1. Devise is & disposition of lands and tene
ments, contained in the last will and tes-
tament of the OWneTr..coeccerecarranacans crenens
2. This was not permitted by the common
law, as it stood since the conquest; but
was introduced by the statute law, under
Ilenry VIIL : since made more universal
by the statute of tenures under Charles
1I., with the introduction of additional
solemnities by the statute of frauds and
perjuries in the same reign....... .eneeen 875-370
8. The construction of all common assur-
ances should be, I. Agreeable to the in-
tention, IL to the words, of the parties,
III. Made upon the entire deed. IV
Bearing strongest against the contractor
V. Conformable to law. VI. Rejecting
the latter of two totally repugnant clauses
in a deed, and the former in & will. VII,
Most favourable in case of a devise...879-581

CHAPTER XXIV.

Or THINGS PERSONAL.. «...884 to 887
1. Things personal are comprehended under

the general name of chattels; which in-

clude whatever wants either the duration,

or the immobility, attending things real.. 834
2. In these are to be considered, I. Their

distribution. II. The property of them.

II1. The title to that property. .........384-887
8. As to the distribution of chattels, they

are, I. Chattels real. II. Chattels per-

BONALuecres sesecssrsconostnresoraarecs saovssane ssoses 8
4. Chattels real are such quantities of in-
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times subsist, and at other times not sub-
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lending, gives birth to the doctrine of in-
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INTRODUCTION.
Of the Study, Hature, and Exlent of the Hafus of England, -

SECTION 1.
" ON THE STUDY OF THE LAW.t

MR. VICE-CHANCELLOR AND THE GENTLEMEN.OF THE UNIVERSITY.

‘TnE general expectation of so numerous and respectable an audience. the
novelty, and (I may add) the importance of the.duly required from this chair,
must unavoidably be productive of great diffidence and apprehensions in him who
has the honour to be placed in it. He must be sensible how much will depend
upon his conduct in the infancy of .a study, which is-now first adopted by public
academical authority; which has generally been reputed (however unjustly) of a
dry and unfruitful nature; and of which the theoretical -elementary parts, have
hitherto received a very moderate share of cultivation. He cannot but reflect
that, if either his plan of instruction be crude and injudicious, or the execution
of it lame and superficial, it will cast .2 damp upon the farther progress of this
most useful and most rational branch of learning; and may defeat for a ., 4
time the *public-spirited design.of our wise,and munificent benefactor. [
And this he must more especially dread, when he feels by experience how un. '
equal his abilities are (unassisted by preceding examples) to complete, in the
manner he could wish, so extensive and arduous a task; since he freely confesses,
that his former more private attempts have fallen very short of his own ideas of
perfection. And yet the candour he has already experienced, and this last tran.
scendent mark of regard, his present nomination by the free and unanimous suf:
frage of a great and%earned university, (an honour to be ever remembered with
the deepest and most affectionate Eratitude,) these testimonies of your public
Jjudgment must entirely supersede his own, and forbid him to believe himself
totally insufficient for the.labour at least of this employment. One thing he will
venture to hope for, and it certainly shall be his constant aim, by diligence and
attention to alone for his other defects: esteeming, that the best return which he
can possibly make for your favourable opinion.of his capacity, will be his un-
weurled endeavours in some little degree-to deserve it.

Thescience thus committed to his charge, to be cultivated, methodized, and
explained in & course.of academical lectures, is that of the laws and constitution
of .our.own country: a species of knowledge, in.which the gentlemen-of England
have been more remarkagly»deﬁcient than those of all Europe besides. In most
of the nations of the continent, whero the civil or imperial law, under different
modifications, is closely interwoven with the municipal laws of the land, no gen-
tleman, or at least no scholar, thinks his education is completed, till he has
attended a course or two of lectures, both upon the institutes of Justinian and

-t Read in Oxford at the opening of the Vinerian lectures, The aunthor had been ele:ted Airst Vinerian profeasor tb-
utt{’Octolier, 11758. 20th of October. previously. 1
oL. L— N
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the local constitutions of his native soil, under the very eminent professors that
abound in their several universities. And in the northern parts of our own
island, where also the municipal laws are frequently connected with the civil, it
is difficult to meet with a person of liberal education, who is destitute of a com-
petent knowledge in that science which is to be the guardian of his natural rights
and the rule of his civil conduect. '
*51 *Nor have the imperial laws been totally neglected even in the English
nationi. A general acquaintance with their decisions has ever been deserv-
edly considered as no small accomplishment of a gentleman; and a fashion has
prevailed, especially of late, to transport the growing hopes of this island t»
foreign universities, in Switzerland, Germany, and Holland; which,.though ic-
finitely inferior to our own in every other consideration, have been looked upon
a8 better nurseries of the civil, or (which is nearly the same) of their own mu-
nicipal law. In the mean time, it has been the peculiar lot of our admirable
system of laws to be neglected, and even unknown, by all but one practical
profession ; though built upon the soundest foundations, and approved by the
experience of ages. . . i

Far be it from me to derogate from the study of the civil law, considered
(apart from any binding authority) as a collection of written reason. No man
is moro thoroughly persuaded of the general excellence of its rules, and the usual
equity of its decisions, nor is better convinced of its use as well as, ornament, to
the scholar, the divine, the statesman, and even the common lawyer. But we
must not carry our veneration o far as to sacrifice our Alfred and Edward to the
manes of Theodosius and Justinian; we must not prefer the edict of the prmtor,
or the rescript of the Roman emperor, to our own immemorial customs, or the
sanctions of an English parlinment; unless we can also prefer the despotic mon.
archy of Rome anc? Byzantium, for whose meridians the former were calculated,
to the free counstitution of Britain, which the latter are adapted to perpetuate.

Without detracting, therefore, from the real merits whicli) abound in the im-
.verial law, I hope I may have leave to assert, that if an Englishman must be
ignorant of either the one or the other, he had better be a stranger t6 the Roman
67 than the English institutions. For I think it an undeniable position, that

a competent knowledge of the laws of that society *in which we live, is
che proper accomplishment of overy gentleman and scholar; an highly useful,
1 had almost said essential, part of liberal and polite education. And in this I
am warranted by the examp}:a of ancient Rome; where, as Cicero informs us,(a)
the very boys were obliged to learn the twelve tables by heart, as a carmen neces-
sar{um or indispensable Jesson, to imprint on their tender minds an early know-
ledge of the laws and constitution of their country.?

" But, as the long and universal neglect of this study with us in England seems
in some degree to call in question the truth of this evident position, it shall there-
fore be the business of this introductory discourse, in the first place to demon-
strate the utility of some general acquaintance with the municipal law of the land,
.by pointing out its particular uses in all considerable situations of life. Some
conjectures will then be offered with regard to the causes of neglecting this use-
ful study : to which will be subjoined a fow reflections on the peculiar propriety
of reviving it in our own universities.

And, first, to demonstrate the utility of some acquaintance with the laws of
the land, let us only reflect & moment on the singular frame and polity of that
land which is governed by this system of laws. A land, perhaps, the only one in
the universe, in which political or civil liberty is the very end and scope of the
ronstitution.(b) This Bberty, rightly understood, consists in the power of doing

(8) De Legg.2. 22 : () Montesq. Eyp. L.1.11, c. 5.

1In the Great Law enacted by the first General Assembly of Pennsylvania, convened
at Chester or Upland, Deec. 4, 1682, containing sixty-one chapters, was one requiring the
luws to be taught in the schools of the province snd territories.——Gordon's Hist. of Penna.,
v. 71; Hazard's Annals, 634.—Sparswoop. -
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whatever the iaws permit,(¢)* which is only to be effected -bya general conform-
ity of all orders and degrees to those equitable rules of action by which -the
meanest individual is protected from the insults and oppression of the greatest
As therefore every subject is interested in the preservation of the laws, it 1w
incumbent upon every man to be acquainted with those at least with which h¢
is immediately concerned; lest he incur the censure, as well-as inconvenience,
of living in society without knowing the obligations which it lays him *7
under. And thus much may suffice for *persons of inferior condition, who L
have neither time nor capacity to enlarge their views beyond that contracted
sphere in which they are appointed to move. But those, on whom nature and
fortune have bestowed more abilities and greater leisure, cannot be so easily
oxcused. Theso advantages are given them, not for the benefit of themselves
only, but.also of the public: and yet they cannot, in any scene of life, discharge
E;operly their duaty either to the public or themselves, without some degree of

owledge in the laws. To evince this the more clearly, it may not be amiss to
descend to a few particulars. )

Let us therefore begin with our gentlemen of independent estates and fortune,
the most useful as well as considerable body of men in the nation; whom even
to suppose ignorant in this branch of learning is treated by Mr. Liocke(d) as a
strange absurdity. It is their landed {)roperty, with its long and voluminous
train of;descents and conveyances, settlements, entails; and incumbrances, that
forms the raost intricate and.most extensive object of legal knowledge. The
thorough comprehension of these, in all their minute distinctions, is perhaps too
laborious & task for any but a lawyer by profession; yet still the understanding
of a fow leading principles, relating to estates and conveyancing, may form some
check and guard upon a gentleman’s inferior agents, and preserve him at least

- from very gross and notorious imposition.

Again, the policy of all laws has made some forms necessary in’the wording
of last wills and testaments, and more with regard to their attestation. An
ignorance in these must always be of dangerous consequence,to such as by choice
or necessity compile their own testaments without any technical assistance.
Those who have attended the courts of justice are the best witnesses of the con-
fusion and distresses that are hercby occasioned in familics; and of the difficulties
that arise in discerning the true meaning Of the-testator, or sometimes [*8
in discovering any meaning at all ; so that in the end his estate *may often
be vested quite contrary to these his enigmatical intentions, because perhaps
he has omitted one or two formal words, which are -necessary to ascertain the
sense with indisputable legal precision, or has executed his will in the presence
of fewer witnesses than the law requires. L

But to proceed from private concerns to those of a more public consideration.
All gentlemen of fortune are, in consequence of their property, liable to be called
upon to establish the rights, to estimate the injuries, to weigh the accusations and
sometimes to dispose of the lives of their fellow-subjects, by serving upon juries.
Tn this situation they have frequently a right to decide, and that upon their oaths,

(¢) Facullas ¢jus, quod cuigue facere libety nist quid vi, aut jure prohibetur. Inst.1,3.1. (4) Education, Sec.157,

3This definition has been much criticized. * Consistently with this, & ne;frro slave on a
sugar-estate is free: he may do whatever the laws permit Iim to do.”— idge. I{ we
read what follows as part of the definition, it evidently contemplates just and equal laws,—
equitable rules of action. Civil liberty is the power of doing whatsoever we will, except
when restrained by just and equal laws. Political liberty is that condition in which a
man’s civil liberty is fully recured. Mr. Justice Coleridge cites, as preferable to the text,
the following definition from Locke:—* Freedom of men under government is to have a
standing rule to live by, common to every one of that sociely, and made by the legis-
lative Eower vested in it; a liberty to follow my own will in all things, when the rule
prescribes not, and ‘not to be subject to the inconstant, uncertain, unknown, arbitrary
will of another man.”’—On' Government, b. xi. c. 4. 'Mr. Locke’s definition confounds civil
with political liberty, which ought always to be carefully distinguished in discussions

upon this subject.—Snarswoop.
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questions of nice importance, in the ‘solution of which some .egal skill is reqm
‘site; especially where the lawand the fact, as it often happens, are intimately
blended together. And the general incaf)aci , éven of our best juries, to do thia
with any {olerable propriety, has greatly debased their authority; and has un-
avoidably thrown more power into the hands of the judges, to direct, control, and
even reverse their verdicts, than perhaps the constitution intended. “

But it is not as ‘a juror only that the English gentleman is called upon to
determine questions of right, and distribute justice to his fellow-subjects: it ia
‘principally with this order of men that the commission of the peace is filled.
And here a very ample field is opened for a gentleman to exert his talents, by
maintaining good order in his meighbourhood; by punishing the dissolute and
idle; by protecting the peaceable and industrious; and, above all, by healing
petty differences, and preventing vexatious prosecutions. But, in order to attain
these desirable ends, it is necessary that the magistrate should understand his
business; and have not only the will, but the power also, (under which must be
included the knowledge,) of administering leglitl and effectual justice. Hlse, when
*9 he has mistaken his authority, through passion, through ignorance, or ab-

1 surdity, he will be the object of *contempt from his inferiors, and of cen-
sure from those to whom he is accountable for his conduct.

Yet farther; most gentlemen of considerable property, at some period or other
in their lives, are ambitious of representing their country in parliament: and
those, who are ambitious of receiving so high a trust, would also do well to
remember its nature and importance. They are not thus honourably distinguished
from the rest of their fellow-subjects, merely that they may privilege their per
‘gons, their estates, or their domestics; that they may list under party banners;
may grant or withhold supplies; may vote with or vote against a popular or
unpopular administration; but upon considerations far more interesting and im
portant. They are the guardians of the English constitution; the makers, repeal-
ers, and interpreters of the English laws; delegated to watch, to check, and to
-avert overy dangerous innovation, to propose, to adopt, and to cherish any solid
and well-weighed improvement; bound by every tie of nature, of honour, and of
religion, to transmit that constitution and those laws to posterity, amended if
‘possible, at least without any deregation. And how unbecoming must it appear
in o member of the legislature to vote for a new law, who is utterly ignorant of
the old! what kind of interpretation can he be enabled to give, who is a stranger
to the text upon which he comments

Indeed it is perfectly amazing that there should be no other state of life, no other
occupation, art, or science, in which some method of instruction is not looked
upon as requisite, except onl);; the science of legislation, the noblest and ‘most
difficult of any. Apprenticeships are held necessary to almost every art, com-
méreial or mechanical : a long course of reading and study must form the divine,
the physician, and the practical professor of the laws; but every man of superior
*107 fortune thinks himself dorn a legislator. Yet Tully was of a'different

opinion: “It is *necessary,” says he,(e) “for a senator to be thoroughly
acquainted with the constitution; and this,” he declares,“is a knowledge of the
most extensive nature; a matter of science, of diligence, of reflection; without
which no senator can possibly be fit for his office.”

The mischiefs that have arisen to the public from inconsiderate alterations in
‘our laws, are too obvious to be called in question; and how far they have been
owing to tho defective education of our senators, is a point well worthy the
_public attention. The common law of England has fared .like other venerable
edifices of antiquity, which rash and unexperienced workmen have ventured to
new-dress and refine, with all the rage of modern improvement. Henco frequently
its s etry has been destroyed, its proportions distorted, and its majestic
‘simplicity exchanged for specious embellishments and fantastic novelties. For,
to say ‘the truth, almost all the perplexed questions, almost all the niceties, intri-
:cacies, and delays, (which have sometimes disgraced the English, as -vell-as other

(9) De Legg. 3.18. Est senators necessarium nosse rempub-  memorie es?; sine quo puratus esse senator nullo puto po
Keam : t‘dq:c late palet —genus hoc omne scientie, didigentie  trsd t
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courts of justice,) owe their original not to the common law itself, but {oinnova.
tions that have been made in it by acts of parliament, ¢ overladen (as Sir Edward
Coke expresses it)( f) with provisoes and additions, and many times on a sudden
penned or corrected by men of none or very little judgment in law.”’ This great,
and well-experienced judge declares, that in all his time he never knew two ques-
tions made upon rights merely depending upon the common law; and warmly
laments the confusion introduced by iH;quging and unlearned legislators. “But
if,” he subjoins, “acts of parliament were after the old fashion penned, by such
only as perfect'y knew what the common law was before the making of any act
of parliament concerning that matter, as also how far forth former statutes had
provided remedy for former mischiefs and defects discovered by experience; [ *11
then should very few questions in law arise, *and the learned should not

so often and so much perplex their heads to make atonement and peace, by con-
struction of law, between insensible and disagreeing words, sentences, and pro-
visoes, as they now do.” -And if this inconvenience was so heavily felt in the
reign of Queen Elizabeth, you may judge how the evil is increased in later times,
when the statute book is swelled to ten times a larger bulk, unless it should be
found that the penners of our modern statutes have proportionably better informed
themselves in the knowledge of the common law. .

What is said of our gent%emen in general, and tho propriety of their applica-
tion to the study of the laws of their country, will hold equally strong or still
stronger with regard to the nobility of this realm, except only in the article of
serving upon juries. But, instead of this, they have soveral peculiar provinces of
far greater consequence and concern; being not only bgr birth hereditary coun-
gellors of the crown, and judges upon their honour of the lives of their brother-
peers, but also arbiters of the property of all their fellow-subjects, and that in
the last resort. In this their judicial capacity they are bound to decide the nicest
and most critical points of the law: to examine and correct such errors as have
eseaped the most experienced sages of the profession, the lord keeper, and the
Judges of the courts at Westminster. Their sentence is final, decisive, irrevoca-
ble; no appeal, no correction, not even a review, can be had: and to their deter-
mination, whatever it be, the inferior courts of justice must conform; otherwise
the rule of property would no longer be uniform and steady.

Should a judge in the most subordinate jurisdiction be deficient in the know-
ledge of the law, it would reflect infinite contempt upon himself, and disgrace upon
those who employ him. And yet the consequence of his ignorance is compara.
tively very trifling and small: his jud%ment may be examined, and his vrrory
rectified, by other courts. But how muchmore seriousand affecting is the *192
case of a superior judge, *if without any skill in the laws he will boldly [*12 .
venture to decide a question upon which the welfare and subsistence of whole
families may depend! where the chance of his judging right, or wrong, is barely
equal ; and where, if he chances to judge wrong, he does an injury of the most
alarming nature, an injury without possibility of redress.

Yet, vast as this trust is, it can nowhere be so properly reposed as in the
noble hands where our excellent constitution has placed it: and therefore placed
1, because, from the independence of their fortune and the dignity of their station,
they are presumed to employ that leisure which is the consequence of both, in
attaining a more extensive knowledge of the laws than persons of inferior rank:
and because the founders of our polity relied upon that delicacy of sentiment, so
peculiar to noble birth; which, as on the one hand it will prevent either interest
or affection from interfering in questions of right, so on the other it will bind a
Eeer in honour, an-obligation which the law esteems equal to another’s oath, to

e master of those points upon which it is his birth-right to decide.

{7)2 Rep pref.

¥This assertion, that the law esteems ths word of honour of a peer as an obligation
equal to another’s oath, is not accurate. In the courts of common law, when a nobleman
18 examined as & witness, he must he sworn to speak tha truth. just as a commop;:r must
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The Roman pandects will furnish us with a piece of history not ‘unapplicable
to ‘our present purpose. Servius Sulpicius, a gentleman of the patrician order,
and a celcbrated orator, had occasion to take the opinion of Quintus Mutius
Sceevola, the then oracle of the Roman law; but, for want of some knowiedge
in that science, could not so much as understand even the technical terms, which
his friend was obliged to make use of. Upon which Mutius Semvola could not
forbear to upbraid him with this memorable reproof,(g) “that it was a shame
for a patrician, a nobleman, and an orator of causes, to be ignorant of that law
in which he was so peculiarly concerned.” This reproach made so deep an im-
pression on Sulpicius, that he immediately applied himself to the study of the
%137 1aw, wherein he arrived to that*proficiency,that he left behind him abuvut

1 an hundred and fourscore volumes of his own compiling upon the subject;
and became, in the opinion of Cicero,(h) a much more complete lawyer than even
Mutius Sceevola himself.

I would not be thought to recommend to our English nobility and gentry to
become as great lawyecrs as Sulpicius; though he, together with this character,
sustained likewise that of an excellent orator, a firm patriot, and a wise, indefati-
gable senator; but the inference which arises from the story is this, that igno-
rance of the Jaws of tho land hath ever been esteemed ‘dishonourable in those
Z‘ixho are intrusted by their country to maintain, to administer, and to amend

em.

But surely there is little occasion to enforce this argument any farther to per-
sons of rank and distinction, if we of this place may be allowed to form a general
judgment from those who are under our inspection: happy that while we lay
down the rule, we can also produce the example. You will therefore permit
your professor to indulge both a public and privatoe satisfaction by bearing this
open testimony, that, in the infancy of these studies among us, they were fa-
voured with the most diligent attendance, and pursued with the most unwearied
application, by those of tlgle noblest birth and most ample patrimony, some of
whom are still the ornaments of this seat of learning, and others, at a greater
distance, eontinue doing honour to its institutions, by comparing our polity and
laws with those of other kingdoms abroad, or exerting their senatorial abilities
in the councils of the nation at home.

Nor will some degree of legal knowledge be found in the least superfluous to
persons of inferior rank, especially those of the learned professions. The clergy
in ' particular, besides the common obligations they are under in proportion to
*147 their rank and fortune, have also abundant reason, considered *merely as

clergymen, to be acquainted with many branches of the law, which are
almost peculiar and appropriated to themselves alone. Such are the laws relating
to advowsons, institutions, and inductions; to simony and simoniacal contracts;
to uniformity, residence, and pluralities; to tithes and other ecclesiastical dues; to
marriages, (more especially of late,) and to a variety of other subjects, which are
consigned to the care of their order by the provisions of particular statutes. To

) Ff.1.2.2.343. Furpe esse patricio, et nobili, ef cautar  (B) Brut. 41,
sranti, jus in quo versarelur re.

But, in courts of equity, peers and peeresses are privileged to put in their answers on their
honour only, when others are required to be sworn. And so the members of the House
of Peers, when sitting judicially upon the trial of impeachments. are upon their pledge
of honour only. - )

It may be remarked also, as qualifying what is said of the jurisdiction of the House
of Peers as the highest court of errors and appeals, that this part of their business is
transacted by the Lord Chancellor, and those members, who are lawyers by profession and
have filled judicial stations. The lay peers, who attend the sessions, abstain from voting in
such cases. Baron Parke was recently raised to the peerage, with the title of Lord Wens-
leydale, for the avowed purpose of strengthening the legal staff in that body. He was
first created a baron for life; but, much dissatisfaction having been expressed at such a
precedent, as of a dangerous nature in its tendency toincrease the influence of the crown,
n patent was issued to him entailing the dignity to him and his heirs male.—SHarswooo.
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understand these aright, to discern what is warranted or enjoined, and wlat ia
forbidden by law, demands a sort of legal apprehension, which is no otherwise
to be acquired than by usc and a familiar acquaintance with legal writors.

For the gentlemen of the faculty of physic, I must frankly own that I see no*
special reason why they in particular should apply themsclves to the study of
the law, unless in common with other gentlemen, and to complete the character
of general and extensive knowledge; a character which their profession, beyond
others, has remarkably deserved. They will give me leave however to suggest,
and that not ludicrously, that it might frequently be of use to families upon
sudden emergencies, if the ];hysician were acquainted with the doctrine of
last wills and testaments, at least so far. as relates to the formal part of their
execution.

But those gentlemen who intend to profess the civil and ecclesiastical laws, in
the spiritual and maritime courts of this kingdom, are of all men (next to com.
mon lawyers) the most indispensably obliged to apply themselves seriously to the
study of our municipal laws. "For the civil and canon laws, considered with respect
to any intrinsic obligation, have no force or authority in this kingdom; they are
no more binding in England than our laws are binding at Rome. But as far as
these foreign laws, on account of some peculiar propriety, have in some particu-
lar cases, and in some particular courts, been introduced and allowed by our
laws, so far they oblige, and no farther; their authority being wholly founded
upon that permission and adoption. In which we are not singular in our

*notions; for even in Holland, where the imperial law is much cultivated, [¥15

and its decisions pretty generally followed, we are informed by Van
Leeuwen(?) that “it receives its force from custom and thé consent of the
people, either tacitly or expressly given; for otherwise,” he adds, “ we should no
more be bound by this law, than by that of the Almains, the Franks, the Saxons,
the Goths, the Vandals, and other of the ancient nations.” ‘Wherefore, in all
oints in which the different systems depart from each other, the law of the
and takes place of the law of Rome, whether ancient or modern, imperial or
pontifical. And, in those of our English courts wherein a reception has been
allowed to the civil and canon laws, if either they exceed the bounds of that
reception, by extending themselves to other matters than are permitted to them;
or if such courts proceed according to tho decisions of those laws, in cases
wherein it is controlled by the law of the,land, the common law in cither in-
stance both may, and frequently does, prohibit and annul their proceedings:(k) and
it will not be a sufficient excuse for them to tell the king’s conrts at Westminster,
that their practice is warranted by the laws of Justinian or Gregory, or is con-
formable to the decrees of the Rota or imperial chamber.® For which reason it
becomes highly necessary for every civilian and canonist, that would act with

{§) Dedicatio corporis Jurie civilis. Edit. 1663, ) Hale Hist.C.L.c.2, Selden i1 Flelam. 5 Rep.Can
0 J dre(y‘l case. 2 Insl. 599, P

41t ought, perhaps, to be added in this place, that, as medical men are frequently required
to testify as experts in courts of justice, it is quite important that they should possess at
least a {mowledge of the general principles of the law which apply to those classes of
cases in which they are most liable to be called upon., Such are mental capacity to make
contracts, wills, and do other legal acts, or to incur liability for crimes, the causes of
death, the period of gestation, and other similar questions. The subject of Medical
Jurisprudence, or, as it is perhaps more properly termed, Forensic Medicine, has of late
years much attracted the attention of the medical profession, and many works have been
svrepared and published. One of the latest and best is “ Wharton and Stille’s Medical

urisprudence,” an American work which appears to exhaust all the topics which belong
to this title,—a title both in law and medicine, which thus links together these two
honourable professions.—Szarswoob.

5 The Rora, or Ruota Rouana, is the highest papal court of appeal. It has a collegiate
constitution, and consists of twelve prelates. Its jurisdiction extends over all Christen-
dom; and it decides not only spiritual controversies, but questions concerning eccle-
siastical tenefices. The name is said to be derived from the circumstance that the floo
of their hall is overlaid with marble slabs in the form of wheels, Others, however, attri-
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‘safety as a judge, or with prudence and reputation as an advocate, to know in
what cases and how far the English laws have given sanction to the Roman; in
what points the latter are rejected ; and where they are both so intermixed and
blended together as to form certain supplemental parts of the common law of
England, distinguished by the titles of the king’s maritime, the king’s military,
an({; the king’s ecclesiastical law; the propriety of which inquiry the university
of Oxford has for more than a century so thorouihly seen, that in her statutes(l)
she appoints, that one of the three questions to be annually discussed at the act __
by the jurist-inceptors shall relate to the common law; subjoining this reason,
*16] “guia juris civilis studiosos decet haud imperitos esse *juris municipalis, et
differentias exteri patriique juris notas habere.” And tho statutes(m) of the
nniversity of Cambridge speak expressly to the same effect.

From the general use and necessity of some acquaintance with the common
law, the inference were extremely easy with regard to the propriety of the
present institution, in a place to which gentlemen of all ranks and degrees resort,
as the fountain of all useful knowledge. But how it has-come to pass-that a
design of this sort has never before taken ﬁ)lace in the university, and the reason
why the study of our laws has in general fallen into disuse, I shall previously
proceed to inquire.

Sir John' Fortescue, in his panegyric on the laws of England, (which was writ-
ten in the reign of Henry tﬁe Sixth,) puts(n) a very obvious question in the
mouth of the young prince, whom he is exhorting to apply himself to that
branch of learning : “ Why the laws of England, being so goog, so fruitful and so
commodious, are pot taug{t in the universities, as the civil and canon laws are ?”
In answer to which he gives(o) what seems, with due deference be it spoken, a
very jejune and unsatisfactory reason; being, in short, that “as the proceedings
ut common law were in his time carried on in three different tongues, the Eng-
lish, the Latin, and the French, that science must be necessarily taught in those
three several languages; but that in the universities all sciences wbre taught in
the Latin tongue only;” and therefore he concludes, ¢ that they could not be
conveniently taught or studied in our universities.” But without attempting to
examine seriously the validity of this reason, (the very shadow of which, by the
wisdom of your late constitutions, is entirely taken away,) we perhaps may find
out a better, or at least a more plausible account, why the study of the municipal
laws has been banished from these seats of science, than what the learned chan.
cellor thought it prudent to give to his royal pupil.

*17] *That ancient collection of unwritten maxims and customs, which iy
called the common law, however compounded or from whatever fountaing
derived, had subsisted immemorially in this kingdom; and, though somewhat
- altered and impaired by the violence of the times, had in great measure weathered
tho rude shocﬁ of the Norman conquest. This.had endeared it to the people
in general, as well because its decisions were universally known, as because it
was found to be excellently adapted to the genius of the English nation. 1In the
knowledge of this law consisted great part of the learning of those dark ages;
it was then taught, says Mr. Selden,(p) in the monasteries, in the universities,
and in the families of the principal nobility. The clergy, in particular, as they
then engrossed almost every other branch of learning, so (like their predccessors

) T VIL Sect.2 3 2.

™) Doctor legum moz a doctoratu dabit operam lenbue (%) C. 4T,
Anglie, ut non sit {mpentus earum legum quas habet sua  (9) C. 48,
valris, ¢ differentias exteri patriique juris noscal. Stat (#) In Fletam, 7, 1.
Eliz. R.C.14. Cowell, Institut. ¢n proemio,

bute the name to the fact that in ancient Rome a round public building stood upon -
the place where this tribunal was first established.

The IxreriaL CHAMBER was a court of the German Empire, instituted by the Emperor
Maximilian L in 1495, It had concurrent jurisdiction with the Aulic Council, and was
intended, among other things, to adjust the disputes between the different members of
the German Empire., and between them and the Emperor. It expired in 1506.—
YaaRswoon
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the British Draids),(¢) they were peculiarly remarkable for their proficiency in
the study of the law. Nullus clericus nisi causidicus, is the character given of
them soon after the conquest by William of Malmsbury.(r) The judges there
fore were usually croatcg out of the sacred order,(s) as was likewiso thoe case
among the Normans;(?) and all the inferior offices were supplied by the lower
clergy, which has osrasioned their successors to be denominated clerks to this
da /s

%ut the common law of England, being not committed to writing, but only
handed -down by tradition, use, and experience, was not so heartily rolished by
the foreign clergy, who came over hither in shoals during the reign of the con-
queror and his two sons, and were utter strangers to our constitution as well as
our language. And an accident, which soon after’happened, had nearly completed
its ruin. copy of Justinian’s pandects, being nowly(u) discovered at  -4qg
Amalfi,* *soon brought the civil law into vogue all over the west of L
lurope, where before it was quite laid aside,%;) and in a manner forgotten,
though -some traces of its authority remained in Italy(x) and the eastern pro-
vinces of the empire.(y) This now became in a particular manner the favourite
of the popish clergy, who borrowed the method and many of the maxims of
their canon law from this original. The study of it was introduced into several
universities abroad, particularly that of Bologna, where exercises were performed,
lectures read, and degrees conferred in this faculty, as in other branches of sciencn;
and many nations on the continent, just then beginning to recover from the con-
vulsions consequent upon the overthrow of the Roman empire, and settling by
degrees into peaceable forms of government, adopted the civil law, (being the
best written system then extant,) as the basis of their several constitutions;
blending and interweaving it among their own feodal customs, in some places
with a more extensive, in others a more confined authority.(z)

Nor was it long before the prevailing mode of the times reached England.
For Theobald, a Norman abbot, being elected to the see of Canterbury,{a) and
extremely addicted to this new study, brought over with him in his retinue many
learned proficients therein; and, among the rest, Roger, surnamed Vacarius,
whom he placed in the university of Oxford(d) to teach it to the peoplo of this
country. But it did not meet with the same easy reception in England, where &
mild and rational system of laws had been, long established, as it did upon the
continent; and though the monkish clergy, devoted to the will of a foreign pri.
mate, received it with eagerness and zeal, yet the laity, who were more interested
to preserve the old constitution, and had already severely felt the effect of many

(9) Cesar de Bello Gal. 6,12 w) Cire. A.D. 1130,
8 De Gest. Reg. 4. ~ . -3 LL. Wisigoth. 2,1, 9.
%) Dugdale, Orig, Jurid. ¢. 8. 2) Capitular. Hiudoo, Pri. 4, 102,

(§) Les juges sont sages personnes el autentiques,~sicome (¥) Selden in Ficam. b, 6. -
archevesques, ques, les chanoines des eglises cathe-  (5) Domat's Treatise of Law, c.13 3 9, Epistol. Innocent
draulz, el les autres personnes qui ont digniles insaincle 1V, wn M. Paris ad A.D. 1254
lise ; les abbes, les pricurs conventaulz, e les gouverncurs a) A.D, 1138,
eglises, de. Grand Cowstumier, ch. 9. ) Gervas. Dorobern. Act. Pontif. Cantuar. col. 1665,

¢ The common account of this matter is that this copy of the Pandects was transcribea
at Constantinople, in the seventh century, by a Greek scribe. It was discovered at
Amalfi, a.p. 1135, by the Pisans, who took that city, Their ally, Lothaire II., granted
them the copy in recompense of their services, On Pisa being taken by the Florentines,
4.p. 1406, it was transported to Florence, rebound in purple, placed in a rich casket
in the ancient palace of the republic as a sacred relic, and shown to the curious by the
monks or magistrates uncovered, It is supposed that all editions of the Pandects trace
their origin to this copy.

M. Savigny contests the whole of- this account, and, after examination of the histori-
cal evidence produced in its favour, pronounces it unsatisfactory, (Hist. Droit Rom., vol.
ii. ¢, 15.) Mr. Hallam also gives reasons for doubting it, {Middle Ages, vol. ii. p. 520.)
The Florentine manuseript is undoubtedly the oldest in existence; but it appears to be
the hetter opinion that many others were copied from still older ones. They were quoted
by John of Chartres, who died a.p. 1117, by Theobald, Archbishop of Canterbury, and
by Vacarius, the first professor of civil Jaw in England, in a.p. 1140~ Colquhoun’s Sum-
wary, vol. 1. p. 67.—SmArswoob.
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197 Norman innovations, continued wedded to the use of the com on law:

King Stephen immediately *published a proclamation,(c) forbidding the
study of the laws, then nowly imported from Italy, which was treated by the
monks(d) as a picce of impicty ; and, though it might prevent the introduction of
the civil Iaw process into our courts of justice, yet did not hinder tho clergy from
roading and teaching it in their own schools and monasteries.

From this timo the nation secems to have been divided into two parties, the
lishops and clergy, many of them foreigners, who applied themselves wholly
to tho study of the civil and canon laws, which now came to be inseparably
interwoven with each other, and the mnobility and laity, who adhered with equai
pertinacity to the old common law; both of them reciprocally jealous of what
they wero unacquainted with, and neither of them, perhaps, allowing the opposite
system that real merit which is abundantly to be found in cach. ql‘his-appears,
on the one hand, from the spleen with which the monastic writers%e) speak of
our manicipal laws upon all occasions; and, on the other, from the firm temper
which the nobility shewed at the famous parliament of Merton, when the
prelates cndcavoured to procure an act to declare all bastards legitimato in case
the parents intermarried at any timo afterwards; alleging this only reason,
because holy church (that is, the canon law) declared such children legitimato;
but “all tho earls and barons (says tho parliament roll)(f) with one voice an
swered, that they would not change the laws of England, which had hitherto
been used and approved.”” And we find the same jealousy prevailing above a
century aﬁerwards,gg) when the nobility declared, with a kind of prophetic
spirit, “ that the realm of England hath never been unto this hour, neither by
%20 ] the consent of our lord the king, and the lords of parliament, shall it

- ever be *ruled or governed by the civil law.”(%) d of this tempeor
hetween the clergy and laity many more instances might be given.

While things were in this situation, the clergy, finding it impossible to root
out the municipal law, began to withdraw themselves by degrees from the tem-
poral courts;’ and to that end, very early in the reign of King Henry the Third,

(®) Rog. Bacon atal. per Belden, in Fletam, 7, 6, in For- Dbarones una voce responderunt, qu;d nalunt t:y“ Angha

tesc. c. 33, ard 8 Rep. Prefl mutare, quee hucusque usitals suné ef a,
d) Joan Sarisburiens. Pulycral. 8, 22. (7) 11 Ric, 11.
) Iiem, 1bid. 5, 16, Polydor. Virgil. Hist. I.9. (l; Selden, Jan. Anglor, 1. 2. 3 43, in Forlese. c. 33,
1) Stat. Merton. 20, Ilen. 1IL c. 9. Et omnes comiles e

T Mr, F. Hargrave, in his notes to the first volume of Blackstone, has here presented an
interesting hislory of the contests which have existed since this event between the
clergy and the common lawyers. He shows that prior to the Reformation the latter
kept the ecclesiastics within proper bounds,—that they -were prominent actors in the
events of the Reformation. Sugsequently, if we are to believe Whitelocke’s speech to the
House of Commons in 1649, (Parl. Hist. 1ii, 1341,) the lawyers bore no mean part m the
field of battle on the side of the Parliament. *The gown,” says he, ** does not abate a
man’s courage or his wisdom, or make him less capable of using a sword. You all know
this to be true by the great services performed by Lieutenant-General Jones, and Com-
missary Ireton, and many of the members and other lawyers, who, putting off their gowns
when you required it, have served you stoutly and successfully as soldiers, and under-

one great dangers and hardships.” He remarks, also, that in the Westminster Assem-

ly, 1fale, Maynard, Wilde, Selden, Whitelocke, St. John, and other lawyers, success-
fully resisted the atterapts of the Presbyterians to clothe themselves with the jus divinum,
which had just been str(ilpped from the deposed hierarchy,

Bishop Burnet, indeed, seems to have thought that antipathy to the national church
is an inseparable charactezistic of the lawyers. In his account of the contests between
the French bishops and the parlinment of Paris, in the beginning of the seventeenth"
century, is the following passage:-—“It has been everywhere observed that no host
of men have made head against those things which have been called rights of the church,
with more zeal and indignation than lawyers and secular courts. This ecclesiastics 1m-
pute to their enmity to the church and their envy at her prosperity ; Jawyers, on the
other hand, pretend that their studies carry them further than other men into the dis-
covery of those cheats and late inventions by which the world has beer: imposed on in
-former ages.””—(Rights of Princes, ch. 8.)—Suarswoob. ;
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episcopal constitutions were published,(?) forbidding all ecclesiastics to appear
as advocates in foro seculari : nor did they long continue to act as judges there,
not caring to take the oath of office which was then found necessary to be ad

ministered, that they should in all things determine according to the law and
custom aof this realm,(k) though they still kept possession of the high office of
chancellor, an office tLen of little juridical power; and afterwards, as its busi..
ness increased by degrees, they modelled the process of the court at their own
liscretion. )

But wherever they retired, and wherover their authority extended, thoy car-
ried with them the same zeal to introduce the rules of the civil, in exclusion of
the municipal law. This appears in a particular mannor from the spiritual
courts of all denominations, from the chancellor's courts in both our universities,
and from the high court of chancery before mentioned; in all of which the pro-
ceedings are to this day in a course much conformed to the civil law : for which
no tolerable reason can be assigned, unless that these courts were all under the im-
mediate direction of the popish ecclesiastics, among whom it was a ‘point of re-
ligion to exclude the municipal law; Pope Innocent the Fourth having forbidden(l)
the very reading of it by tﬁo clergy, because its decisions were not founded on
the imperial constitutions, but merely on the customs of the laity. Andifit be
considered, that our universities began about that period to receive their present
form of scholastic discipline; that thoy were then, and continued to *be *91
till the time of the Reformation, entirely under the influence of the [*2
popish clergy; (Sir John Mason the first Protestant, being also the first lay,
Chancellor of Oxford;) this will lead us to perceive the reason, why tho study
of the Roman laws was in those days of bigotryﬂm) pursued with such alacrity
in these seats of learning; and why the common law was entirely despised, and
osteemed little better than heretical.

And, since the Reformation, many causes have conspired to provent its be-
coming a part of academical education. As, first, long usage and established cus-
tom; which, as in every thing else, s0 especially in the forms of scholastic
exercise, have justly great weight and authority. Secondly, the real intrinsic
merit of the civil law, considered upon the footing of recason and not uf obliga-
tion, which was well known to the instructors of our youth; and their total
ignorance of the merit of the common law, though its equal at least, and per-
haps an improvement on the other. But the principal reason of all, that has
hindered the introduction of this branch of learning, is, that the study of the
common law being banished from hence in the times of popery, has fallen into
a quite different channel, and has hitherto been wholly cultivated in another
place. But, as the long usage and established custom of ignorance of tho laws .
of the land, begin now to bo thought unreasonable; and as by these means the
.merit of those *laws will ‘probably be more generally known; we may o0
hopo that the method .of studying them will soon revert to its antient [*22
course, and the foundations at least of that scionce will be laid in the two uni-
versities ; without being exclusively confined to the channel which it fell into at
the times I have just been describing.

For, being then entirely abandoned by the clergy, a fow stragglers excepled,
the study and practice of it devolved of course into the hands of laymen: who
entertained upon their parts a most hearty aversion to the civil law,(n) and
made no scruple to profess their contempt, nay even their ignorance(o) of it in

g)) ;Sg;lll;:l:;; 01’-"1375 ;:giﬂ'l Wilkins, vol.1 p. 674, 509, md:: mc: ;:%i“;r:tr f:}tunz.w?muod :‘r‘l cqtu_:l udapcra!am erata : mf
&l) . Paris, A.D. 1251, contra adversarium callidissimum dx;ql_xlugl": in cau-a nos-

m) There cannot be u stronger fnatance of the absurd (fra desperata ; ) To which au
and superstitious veneration that was pald to theso laws, eminent Franciscan, two centories afterwards, Bernardinzus
than that the most learned writers of the times thonght de Bustl, (Mariale, part 4, serm. 9,) very gravely subjcins
they conld not form a perfect charucter, even of the blessed  thls note: “ Nec m'zﬁur tnoongruum mulieres habere ’
virgin, without makingher a civillan and a canonist; which  tiam juris. Legitur enim de uzore Joannis Andres g
Albertus Magnus, the renowned Dominlcan doctor of the  loris, quod lantam peritiam in utroque jure habuit, ut pub-
thirteenth century, thus proves In his Summa de laudidus lice {n scholis Legere ausa sit”
christifers 'ffm'.“u (dln:num magis quam humanum opus) ?? Fortesc, de Laud. L, L. ¢. 23.

23% 5. “ Item quod jura civilia, et leges, of decreta scivil o) This remarkably appeared In the ease of the Abbot of
sn summo, probatur hoc modo: sapientia advocati mani- Torum, M. 22 Edw. I11. 24, who had caused a certain prior

Jestatur in tribus ; uoum, quod obtineat omnia contra ju- to be summoned to answer at Avignon for erecting an
sicem justum ef sapientem ; secundo, quod contra adversarium  oratory condra inhibitionem novi operis s by wllxlch words
1
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the most public manner. But still as the balance of learning was greatly on the
side of tho clergy, and ae the common law was no longer taught, as formerly, in
any part of the kingdom, it must have been subjectc§ to many inconveniences,
and perhaps wauld have been gradually lost and overrun by the civil, (a suspicion
well justified from the frequent transcripts of Justinian to be met with in
Bracton and Fleta,) had it not been for a peculiar incident, which happened at
a very critical time, and contributed greatly to its support.
A The incident which I mean was the fixing of the court of common pleas, the
. grand tribunal for disputes of property, to be hold in one certain spot; that the
seat of ordinary justice might be permanent and notorious to the nation.
*03 Formerly that, in conjunction with all the other superior *courts, was
23] Yeld beforo the king’s capital justiciary of England, in the aula regis, or
such of his palaces wherein his royal person resided; and removed, with his
household, from one end of the kingdom to the other. "This was found to occa-
sion great inconvenience to the suitors; to remedy which it was made an article
of the great charter of liberties, both that of King John and King Henry the
Third,(p) that “common pleas should no longer follow the king’s court, but be
held in some certain place:” in consequenco of which they have ever since been
held (a faw necessary removals in times of the plague excepted) in the palace
of Westminster only. This brought togethor tho professors of the municipal
law, who before were dispersed about the kingdom, and formod them into an
aggregate body; whereby a society was established of persons, who, (as Spel-
man(g) observes,) addicting themselves wholly to the study of the laws of the
land, and no longer considering it as a mere subordinate science for the amusc-
ment of leisure hours, soon raised those laws to that pitch of perfection, which
thoy Fsuddenly attained undor the auspices of our English Justinian, Xing Edward
the First. ,

In counsequence of this lucky assemblage, they naturally fell into a kind of
vollegiate order, and, being excluded from Oxford and Cambridge, found it neces-
sary to establish a new university of their own. This they did by purchasing
at various times certain houses (now called the inns of court and of chancery)
between, the city of Westminster, the place of holding the king’s courts, and
the city of London; for advantage of ready access to the one, and plenty of
provisions in the other.(r) Here exercises were performed, lectures read, and
degrees were at length conferred in the common law, as at other universities in
217 the canon and civil. The degrees were those of barristers (first styled

- apprentices(s) from apprendre, to *learn) who answered to our bachelors:
as the state and degree of a serjeant,(t) servientis ad legem, did to that of doctor.

The crown seems to have soon taken under its protection this infant seminary
of common law; and, the more effectually to foster and cherish it, King Henry
the Third, in ‘the nineteenth year of his reign, issued out an order directed to
the mayor and sheriffs of London, commanding that no regent of any law schools
within that city should, for the future, teach Iaw therein.(x) The word law, or
leges, being a general term, may create some doubt, at this distance of time,

[InTrOD

Mr. Selden (in Flet. 8, 5) very justly understands to be
meant the tltle de novi operis nunliatione both fn the civil
and canon laws, (Ff. 39, 1, ¢. 8, 11 and Decretal. not

1,3 Edw.1.c. 29, and In Horn's Mirror,c.1310,c. 2, 25
¢ 3,21, In the same reign.  But M, Paris, in his lifo of
John 1I., Abbot of St. Alban’s, which he wrote in 1255, 89

Eztrav. 5. 32,) whereby the erectlon of any new buildings
tn prejudica of more anclent ones was prohibited. But
&kipwith, the king’s eergeant, and afterwards Chlef Baron
of the Exchequer, declares them to be flat nonsense: “in
¢eux parolz, contra inhibitionem novl operis. ny ad pas
enlendment ;° and Justice Schardelow mends the matter
Lut little by lnformlng him, that they signify a restitutlon
in their law: for which reason he very sagely resolves to
pay no sort of regard to them. ¢ Cen n'est que un restitu-
. fion_en lour ley, pur Jue a ceo n'avomut regard, de”
(»C.11.
9 }(:'Iouar. 33443'
r) Fortesc. c.
'; Aprrentices or oarristers scem to have been first
sppointed by an onllnanco of king Edward the First in
arllanient, In the 20th year of hiz relgn. Epelm. Gloss.
7. Dugdale, Orig, Jurd. 55
(f) The first mentlon which T have met with In our law.
meoks of serjeants or conntors is in tho statute of Westm.
12

Henry 111. speaks of advocatea at the comnion law, or
conators, ( banci narratores vulgariter appellamies,)—
88 of an order of men well known. And we have an exan-
ple of the antiquity of the coif in the same anthor’s 1listory
of England, 4,D.1259, in the case of one Wllliam de Busay';
whao, being called to account for his great knavery and mal-
practices, claimed the benefit of his orders or clergy, which
till then remalned an entire secret; and to that end voluit
ligamenta coifze su solvere, ut palam monsiraret se v.suram
habere clericalem ; sed non et permizsus——Satelles vero
eum arripiens, non per cotfe ligamina sed per gullur eum
dapprehendens. traxil ad carcerem. lence Slr 1. Spelman
conjectures (Glossar. 335) that colfs were Intruduced to
hide the tonsure of such renegade clerks, as were still
tempted to remain In tho secular courts la the quality of
advocates or judges, notwithstanding their prohibition by
canon,

w) Ve aliguis scholus regens de legibug in sadem civitals
dc(wlm ibidem leges doceats
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whetner the teaching of the civil law or the common, or both, is hereliy restrained
But ineither case it tends to the same end. If the civil law only is prohibited,
(which is Mr. Selden’s(w) opinion,) it is then a retaliation upon ‘the clergy, who
had excluded the common law from their seats of learning. If the municipal
law be also included in the restriction, (as Sir Edward Coke(x) understands it,
and which the words seem to import,) then the intention is evidently this; ty
reventing private teachers within the walls of the city, to collect ail the common
awyers into the one public university, which was newly instituted in the suburbs
*In this juridical university (for sueh it ‘is insisted to have been by .
Fortescue(y) and Sir Edward Coke)(z) there are two sorts of collegiate [*25
houses; one called inns of chancery, in which the younger students of the law
were usually placed, “learning and studying, (says Fortcscune,)(a) the originals,
and, as it were, the elements of the'law; who, profiting therein, as they grew to
ripeness, 50 were thoy admitted into the greater inns of the same study, called
the inns of court.” And in these inns of %l;)th kinds, ho goes on to tell us, the
knights and barons, with other grandees and noblemen of the realm, did use 1o
place their children, though they did not desire to have them thoroughly learned
m the law, or to get their living by its practice: and that in his time ‘there were
.about two thousand students at these several inns, all-of whom, he informs us,
weroe filit nobilium, or gentlemen born.®

() In Flet. 8, 2. (%) 2 Tnet, proem. (v) C. 49. (5) 3 Rep. pret © () C.40.

8The number was not materially different in the time of Ben Jonson, who has given
evidence of their influence and character in the dedication of his comedy of Every Mun
out of kis Humour, which he inscribed “ To the noblest nurseries of humanity and liberty

_in the kingdom,—the Inns of Court.”” By humanity is evidently meant classical learn-
ing,—a meaning of ‘the word which is now almost lost by disuse, To charicterize a law
school as the 'nursery of sound literature and civil liberty is indeed a highly-wrought
eulogium of the legal profession,—a tribute, however, which it is believed that its history
shows to have been well merited. In the time of Jonson, the Inns of Court were still in
a very flourishing condition. In theyear 1586, there were in term 1703, out of term 643,
There were four Inns of Court,—Gray’s Inn, Lincoln’s Inn, the Middle Temf)le, and the
Inner Temple. These had-attached to them certain Inns of Chancery, in all numbering
eight. Clifford’s Inn, Clement’s Inn, and Lion’s Inn belonged to the Inner Temple; New
Inn, to the Middle Temple; Furnival’s Inn (which has since ceased to exist) ami) Thavie's
Inn to Lincoln’s Inn, and Staple’s Inn and Barnard’s Inn to Gray’s Inn.

Sir Edward Coke seems to consider the writ of Henry I11., mentioned in the text,
as intended to attack the memory of Magna Charta unlciy the Charter of the Forest, by
silencing, in an arbitrary and summary manner, legal teachers who based upon these
documents instruction in thelaws of England. : -

1t may ‘be doubted whether the opinion of Sir William Blackstone,’that the lawyer
were collected together at so early a period, will bear examination. Of Lincoln’s Inn
Dugdale moentions a tradition as still current among the ancients, 'that the professors of
the law were brought to settle in that place by Henry, Earl of Lincoln, * about the begin-
ning of Edward I1.’s time.”” This was written more than'seventy years after the nine-
teenth of Henry 111, There is an account of Gray’s Inn (formerly the property of the
Lords Gray of Wilton) as having been held by lease from them by students of the law, .
in the time of King EdwardIII. And Dugdale gives a traditionary account that the
temple, having passed'to the Knights Hospitallers in the reign of Edward IIL., came to
the Iawyers by demise from them.

The word Inns was anciently used to denote town-houses, in which the nobility and
gentry resided when they were in attendance at court ; und it is frequently employed by
the old poets to denote & noble mansion. The Inns of Court'were in French ‘termed
kostells. In all our Latin records they are called hospitia; while diversoriz is the name
applied to public lodging-houses, which are now commonly known as inns. The build-
ings originally purchased for the purposes of these legal societies,-having been at ‘the
time handsome private residences, still retained in 1%eir new use the ancient names
by which they were designated. The Middle and Inner Temple'were formerly dwellings
of the Kniglits Templars. Lincoln’s and Gray’s Inns-anciently belonged ‘to the Earls of
Lincoln and Gray. Sothe names of theseveral Inns of Chancery are taken from the names
of their original proprietors, except New Inn, Staple’s Inn, which belonged to the Mer
chants of the Staple, and Lion’s Inn, which 'was a common inn with the sign of a lion.

At a very early period Holborn was & quies suburban village of ‘London: watered by a
13
»
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Hence it 18 evident,that (though under .the influence of the monks, our uni-
versities neglected this study, yet) In the time of Henry the Sixth it was thought
highly necessary, and -was the universal practice, for the young nobility and
gentry to be instructed in the originals and elements of the Jaws. But by
degrees this custom has fallen into disuse; so that, in the reign of Quecen Eliza.

little rivulet which descended to the river Fleet, with an extensive prospect of the adja-
cent country, 1t was called Old Bourne, from which it derived its modern name. It was
in and near this secluded and beautiful spot that the professors and practitioners of the
common law of England established their chambers and university. Situated between
the city of Westminster, the place of holding the king’s courts, on the one side, and the
city of London on the other, they enjoyed the advantage of “ready access to the one
and plenty of provisions in the other’ A river separated them from the city, flowing
from Battle Bridge past the foot of Holborn Hill, and joining the Thames at Black-
friars, This river was called the Fleet or Swift River, and gave their names to Fleet
Street and Fleet Prison.

The Inns of Chancery were originally in fact, what in later years they became only in
name,—preparatory seminaries for the study of the grounds and principles of the Exw.
Such men as More, Coke, and Holt were chosen to deliver lectures. They were governed
by principals and ancients, elected by the members, exercising their authority in sub-
ordination to the benchers of the Inns of Court to which they respectively belonged.
The readings, in time, came to be attended with costly entertainments, which even-
tually led to the suspension of these valuable exercises. The Inns of Court were much
celebrated for the magnificence of their revels. The last of these took place in 1773, in
the Inner Temple, in honour of Mr. Talbot, when he took leave of that house, of which
he was a bencher, on having the Great Seal delivered to him. Something of the same
kind was exhibited in Lincoln’s Inn in 1845, on the occasion of the queen’s visit at the
opening of the New Hall, when Prince Albert was made a barrister and bencher. -

In modern times, lectures and examinations have been reintroduced into these esta~
blishments; but attendance upon them is entirely voluntary. To entitle a person to be
called, he must keep twelve terms. A term is kept by the student being present at a
certain number of dinners, generally five in each term. He must also have gone nine
times through a certain ceremony which is called performing an exercise. The student is
furnished by the steward with a piece of paper, on which is supposed to be written an
argument on some point of law; but, owing to the negligence of successive copyists, the
writing now consists of a piece of legal jargon wholly unintelligible, ‘When, after din-
ner, grace has been said, the student advances to the barristers’ table and commences
reading from this paper;.upon which one of the senior barristers present malces him a
bow, takes the paper from Eim, and tells him that it is quite sufficient. With the pay-
ment of the necessary fees and taking certain oaths, the student, having kept his terms
and performed his exercises, receives his call to the bar.

“The original institution of the Inns of Court nowhere precisely appears;°but it is
certain that they are not corporations, and have no charter from the crown. They are
voluntary societies, which for nges have submitted to a government analogous to that o
the seminaries of learning.”—Lorp MANSFIELD.

The student who desires to be more fully informed on this subject is referred to
Dugdale’s Origines Juridicales, Herbert’s Antiquities of the Inns of Court and Chancery,
and Pearce’s History of the Inns of Court.

A commission was issued May 8, 1854, by the crown to several distinguished lawyers,
to inquire into the arrangements in the Inns of Court and Inns of Chancery for the
promoting the study of the law and jurisprudence. Their report was made Aug. 10,
1855, and contains a mass of the most interesting and valuable information, not only in
regard to the state, revenues, and management of the institutions, which were the sub-
fect of the inquiry, but as to the state of legal education not only in England and
Bcotland, but in the different countries of Europe and the United States of America,
The commissioners recommend that a university be constituted, with the power of con-
ferring degrees in law; the chancellor of the university to be elected for life, the electors
being all barristers (including serjeants) and masters of law; the senate, consisting of
thirty-two members, to bo elected eight by each Inn of Court. They contemplate a preli-
minary examination prior to admission as a student, unless in the case of one who has
obtained the degree of Bachelor of Arts, or Master or Bachelor in Law, at some university
within the British dominions; and that no person shall be called to the bar without
- having passed an examination satisfactory in at least one subject of each of the following
two branches: First bianch: a, constitutional law and legal history; o, jurisprudence;
¢, the Roman civil-law. -Second branch. z, common law; b, equity; ¢, the law of real
nropﬂrtyi-—Su.\stoon.

I
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beth, Sir Edward- Coke(b) does not reckon:above a thousand students. and -the
number at present is very considerably less. 'Which seems principally owing to
these reasons : first, because the inns of chancery, being now almost totally ﬁ%]ed
by the inferior branch of the profession, are neither commodious nor proper for .
the resort of gentlemen of any rank or figure; so that there are very rarely any
young students entered at the inns of chancery : secondly, because in the inng
of court all sorts of regimen and academical superintendence, either with rogard
to morals or studies, are found impracticable, and therefore entirely neglected :
lastly, because persons of birth and fortune, after having finished their usual courses
at the universities, have *seldom leisure or resolution sufficient to enter *96
upon a new scheme of study at a now place of instruction. "Wherefore t
fow gentlemen now resort to the inns of court, but such for whom tho knowledgo
of practice is absolutely necessary; such, I mean, as are intended for the profes-
sion: the rest of our gentry (not to say our nobility also) having usually retired
to their estates, or visited foreign kingdoms, or entered upon publie life, without
any instruction in the laws of the lan%, and indeed with hardly any opportunity
of gaining instruction, unless it can be afforded them in these seats of learning.

And that these are the proper places, for affording assistances of this kind to
ﬁentlemen of all stations and degrees, cannot (I think) with any colour of reason

e denied. For not one of the objections, which are made to the inns of court
and chancery, and which I have just now enumerated, will hold with regard to
the universities. Gentlemen may here associate with gentlemen of their own
rank and degree. Nor are their conduct and studies left entircly to their own
discretion ; but regulated by a discipline so wise and exact, yet so liberal, so
sensible, and manly, that their conformity to its rules (which does at present so
much honour to our youth) is not more the effect of constraint than of their
own inclinations and choico. Neither need they apprehend too long an avoca-
tion hereby from their private concerns and amusements, or (what 18 4 more
noble object) the service of their friends and their country. This study will go
hand in hand with their other pursuits: it will obstruct none of them; it will
ornament and assist them all. .

But if, upon the whole, there are any still wedded to monastic prejudice, that
can entertain a doubt how far this study is properly and regularly academical,
such persons I am afraid either have not considered the constitution and design
of an university, or else think very meanly of it. It must’ be a deplorable nar-
rowness of mind, that would confine these seats of instruction to the limited
views of one or two learned professions. To the praise of this age be it spoken,
a more open *and generous way of thinking: begins now universally to [*27
prevail. The attainment of liberal and genteel accomplishments, though - =
not of the intellectual sort, has been thought by our wisest and most affectionato
patrons,(¢) and very lately by the whole university,(d) no small improvement of
our ancient plan of education: and therefore I may safely affirm that nothing
(how unusual soever) is, under due regulations, improger to be taught in this
place, which is proper for a gentleman to learn. But that a science, which dis-
tinguishes the criterions of right and wrong; which teaches to establish the one,
and prevent, punish, or redress the other; which employs in its theory the
noblest faculties of the soul, and exerts in its practice the cardinal virtues of
the heart; a science, which is universal in its use and extent, accommodated to
each individual, yet comprehending the whole community; that a science like
this should ever have been deemed unnecessary to be studied in an university, is
matter of astonishment and concern? Surely, if it were not before an object

83 Rep. pref danclng, and fencing, at thoeenhoun when more serfous

¢} Lord Chancellor Clarendon, in his dialogue of educa- exercises should be Intermitted.!
tion, among his tracts, p. 325, npgears to have been very (3 lé{ nceeptl‘ng In full convocation the remainder of
solicitous, that it might be made “a part of the ornament Yo arendon’s history from his noble descendants, on

of our learned academies, to teach the qualities of riding, condition to apply the profits arlsing from jts publication
to the establishment of a manege In the university,

* This brief eulogium upon the science of the laws has been the subject of deserved
swdmiration. 'We may add to it the following, which have been equally celebrated :—
“Of law there can be no less acknowledged than that her seat is the h)sonlxsof God,

-
’
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.of academical knowledge, it was high time to make it one: and to thnse who
«an doubt the propriety of its reception among us, (if any such there be,) we
‘may veturn an answer in their own way, that ethies are confessedly a branch of
ncademical learning; and Aristotle Aimself has said, speaking of the laws of his
.own country, that jurisprudence, or the knowledge of those laws, is the prin.
cipal and most perfect branch of ethics.(e) . -
om a thorough conviction of this truth, our munificent benefactor, Mr. Viner,
having employed above half a century in amassing materials for new-modelling
and rendering more commodious the rude study of the laws of the land, con-
%287 gigned *both the plan and execution of these his public-spirited designs
to the wisdom of his parent university. Resolving to dedicate his learned
labours “to the benefit of posterity and the perpetual servico of his country,”(f)
he was sensible he could not perform his resolution in a better and more
effectual manner, than by extending to the youth of this place, those assistances
of which he so well remembered and s. “eartily regretted the want. And the
sense which the university has entertained of this ample and most useful bene-
faction must appear beyond a doubt from their gratitude, in receiving it with all
;possible marks of esteom;(g) from their alacrity and unexampled dispatch in
carrying it into execution;(%) and, above all, from the laws and constitutions b
which they have effectually guarded it from the neglect and abuse to which suc
institutions are liable.(?) We have seen an universal emulation who best should
understand, or most faithfully pursue, the designs of our gencrous patron: and
%307 with pleasure we recollect, that those who are most distinguished *by
their quality, their fortune, their station, their learning, or their expe-
rience, have appeared the most zealous to promote the success of Mr. Viner's
establishment. )

/' (8) Teltsa paliora apern, Sr¢ vng redetas aperns xpnois  blished, with a salary of two hundred pounds per annam;

sort. Ethic.ad Nieomach. L 5, c. 3. *the professor to be elected by convocation, and to be at the
(/) Sea the Proface to the 18th volume of his abridg- time of his election at least a master of arts or bachclor of
mwent. civil law in the university of Oxford, of :ten years’ standing
(#) Mr.Viner 1s enrolled among the public benefactorsof  from his matriculation: and also a barnaster at law, of fowr
die university by decree of convocation. years’ standing at the bar.

(» Mr. Viner died June 6, 1756. 1lis effects were col- 3. That such professor (by himself, or by deputy to'ts
lected and settled, near:a volume of his work printed, previously approved by convocatior) do read one solemn
almost the whole disposed of, and the accounts eup,la  public lectnre on the laws of England, and ln the English
a year and & half from his decease, by the very diligent and  language, In every academical term, at certaln stated times
worthy administrators, with the will annexed, (Dr. West previous to the ¢t of the law term,
and Dr. Good, of Magdalena; Dr. Whaley, of Orlel; Mr. or forfeit twenty pounds for every omlisslon to Mr, Vlner's
Buckler, of All Souls; and 'Mr. Betts, of Unlverslty col- general fund: and also (by himself or by depnty to Le ap-
lege;) to whom that care was conslgned by the unlversity. proved, if occaslonal, by the vicechancellor and proctors;
Another half year was employed {n conridering and settling or, if per t, both the cause and the deputy to be an-
s plan of the proposed Institution, and la framing the nually approved by convocation,) do yeaﬂ{ read one com-
statutes thereupon, which were finally confirmed by com- plete course of lectures on the laws of England, and in the
vocation on the 3d of July, 1758. The prufessor was elected  English language, consisting of sixty lectures at the leaat,
on the 20th October following, and two scholars on the suc- to be read duriog the unlversity term time, with such
ceedlng day. And, lastly, it was agreed at the annual pru[:er intervals, that not more than fonr lectures may fall
andit in 1761, to establizsh a fellowship; and e fellow was  wlithla any ulnglo week; that the professor do,glive a
accordingly elected in January following. The residue of month’s notice of the time when the course Is to begin, and
this fund, arising from the sale of 3r. Viner’s abridgment, do read gratis to the scholars of Mr. Vlner's foundation;
will probably be sufficient hereafter to found another fel- but may demand of other auditors such,.gratuity as shall
lowship and scholarship, or three more acholarships, 28 shall  be settled from tme to time by decree of convocation, and

be thought most expedient. that for every of the said sixty lectures omitted, the pro-
if) The statutes are in substance as follows:— fesaor, on complaint made to the vice-chancellor within the

1, That the accounts of this benefactlon be soparately year, do forfeit forty shillings to Mr. Viner's general fund,
kept, and annually audited by the delegates of and the proof of having performed his duty to lie upon the said
yprofessor, and afterwards reported to convocation. professor.

2. That a professorship of the laws of England'be esta. 4. That every professor do continue in his office during

her voice the harmony of the world. All things in heaven and earth do her homaie,—-
the very least as feeling her care, the greatest as not exempted from her power: :both
angels and men and creatures, of what condition soever, though .each in-different sort
anﬁ manner, yet all ‘with uniform consent, admiring her as the mother of their peace
and joy.”—Hooker’s Eccl. Pol.
¢1 might instance in other professions the obligation men lie under of applying to
certain parts of history; and I can hardly forbear doing.it in that of .the law,—in its
nature the noblest and most beneficial ‘to mankind, in its:abuse and debasement the
most pernicious. A lawyer now is nothing more, (I speak of ninety-nine in a hundred
at least,) to use some of Tully’s words, ‘ Nisi leguleius quidam cautus, ef acutus preco actionum,
cantor formularum, auceps syllabarum.” But there have been lawyers that .were orators,
philosophers, historians, There have been Bacons and Clarendons. There will be nona
. 3ach any more till, in some better age, true ambition or the love of fame prevails over
18
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The advantages that-might result to the science of -the law itself, when a little
more attended to in these seats of knowledge, perhaps,~would be-very consider
able. The leisure and abilities of the learned in these retirements might either
suggest expedients, or execute those dictated by wiser heads,(k) for improving
its method, retrenching its superfluities, and reconciling the little contrarieties,
which the practice of many centuries will necessarily create in any human sys-
tem; a task which those who are deeply employed in business, and the more
actuwve scenes of the profession, can hardly condescend to engagein. And as to

lifs, unless in case of such misbehaviour as shall amount to
lannitioc by the university statutes, or unless he deserts
the professlon of the law by betaking himself to another
professlon; or unless, after one admonition by the vice-
chancellor and proctors for notorfous neglect, he la gnilty
of another flagrant omission; In any of which cases he be
deprived by the vlcechancellor, with consent of the honse
#f convocatlon,

6. That such a nomber of fellowships, with a etipend of
4fty pounds per annum, and scholarships with a etipend of
thirty pounds, be established, as the convocation shall from
time to time ordaln, according to the state of Mr. Viner's
revenues.

6 That every fellow be elected by convocation, and at
the time of election be nnmarried, and at least a master of
arts or a bachelor of clvil law, and a member of some col-
legs or hall in the university of Oxford; the schalars of this
foundatlon, or such as have been scholars, (if qualified and
approved of by convocation,) to have the preference: that
if not a barrister when chosen, he be called to the bar
within one year after his election; but do reside in the
university two months in every year, or, in case of non-
residence, do forfelt the stlpend of that year to Mr. Viner’s
general fund.

7. That every scholar be elected by convocation, and at
the time of electlon be unmarried, and & member of some
college cr hall in the university of Oxford, who shall have
been matriculated twenty-four calendar months at the
1east; that he do take the degree of bachelor of civil law
with all convenlent speed (either proceeding in arts or
otherwise); and prevlons to his.taking the same, between
the second and eighth year from his matriculation, be
beund to attend two courses of the professor’s lectures, to

be certified under the professor’s hand; and within: one
{ear after taking the same to Le called to the Lar; that

e do annually reside six months, till he is of four yeurs’
standlng, and four months from that time tllI he ls master
of arts or bachelor of clvil law; after which he Le bound to
reside two months in every year; or, in case of non-res!
dence, do forfelt the stipend of that year to Mr, Viners
general fund.

8. That the scholarshlps do become vold In caso of nonr
attendance on the professor, or not taking the dogree of
bachelor of civil law, being dnly admonished so to do Ly
the vicechancellor and proctors; and that both fellowships
and scholarshipa do expire at the end of ten years after
each respective electlon; and become vold In case of gross
mlsbehaviour, non-residence for two years together, mar
riage, not being called to the bar withln the time before
limited, (being duly admonished so to be by the vice
chancellor and proctors,) or deserting the professlon of the-
law by following any other profeesion; and that in any of
these cases the vice<h 1lor, w1 t of convocation,
do declare the place actually vold.

9. That in case of any vacancy of the professorship, fel-
Iowships, or scholarships, the profita of the current year be
ratably dlvided between the &)redecessor, or his representa-
tlves, and the successor; and that & new election Le had
within one month afterwards, unless by that means the
time of election shall fall within any vacatlon, in which
case It be deferred to the first weok in the next full term
And that before any convocation shall be held for such
election, or for any other matter relating to Mr. Viner's
benefaction, ten days’ public notlce be given to each college
and hall of the convocation, and the canse of convoking it

(%) See Lord Bacon’s proposais and offer of a digest.

avarice, and till men find leisure and encouragement to prepare themselves for the
exercise of this profession by climbing up to the vantage-ground—so my Lord Bacon
calls it—of science, instead of grovelling all-their lives below in o mean but gainful
application to all the little arts of chicane. Till this happen, the profession of the law
will scarce deserve to be ranked among the learned professions; and, whenever it hap-
pens, one ¢f the vantagegrounds to which men must climb is metaphysical, and the other historical,
knowledge. They must pry into the secret recesses of the human heart and become well
acquainted with the whole moral world, that they may discover the abstract reason of all
laws; and they must trace the laws of particular states—especially of their own—from
the first rough sketches to the more perfect draughts,—from the first causes or occa-
sions that produced them, through all the effects, good and bad, that they produced.”’—
BoriNcsrokE: Study of History. .

¢ Law,” said Dr. Johnson, “is the science in which the greatest powers of the under-
standing are applied to the greatest number of facts.” “And no one,” said Sir James
Mackintosh, “who is acquainted with the variety and multiplicity of the sahjects of
Jjurisprudence, and with the prodigious powers of discrimination employed upon-them,
can doubt the truth of this ogservation.”

“The science of jurisprudence is the pride of the human intellect, which, with all its
defeots, redundanoies, and errors, is the collected reason of ages, combining the princi-
ples of original justice with the infinite variety of human concerns. One of the first and
noblest of human sciences,—a science which does more to quicken and invigorate the
human understanding than all other kinds of human learning put together; but’it is
not apt, except in persons very happily born, to open.and liberalize the mind oxactly in
the same proportion.”-—Epxuxp BURKE.

“There is not, in my opinion, in the whole compass of human affairs so noble a speo
tacle es that which is displayed in the progress of jurisprudence; where we may contem
plate the cautious and unwearied exertions of wise men through a long course-of ages,
withdrawing every case, as it arises, from the dangerous power of discretion and subject
ing it to inflexible rules, extending the dominion of justice and reason; and gradually
contracting within the narrowest possible limits the domain of brutal force and arbitrary
ml‘l’.”—L(Sx;: Jaxes MACKINTOSH.)—SHARSWOOD, .

oL. L—
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the’irterest, or (whicl'is the same) the repatation of the universities themselves,
[ may venture to pronounce, that if ever this study should arrive to any tolerablo
verfection, cither here or at Cambridge, the nobility and gentry-of this kingdom
would not shorten their residence upon this account, nor perhaps entertain a
worse opinion of the benefits of academical oducation. Neither should it be con.
sidered as a mattor of light importance, that while we thus oxtend the pomeria -
*31) of university learning, and adopt a new tribe of citizens within those
philosophical walls, we interest a very *numerous and very powerful pro-
fession in the preservation of our rights and revenues.®
"For I think it past dispute that those gentlemen who resort to the inns of
court with a view to pursue the profession, will find it expedient, whenever it is
rracticable, to lay the previous foundations of this, as well as every other gcience,
in one of our learned universities. e may appeal to the experience of overy
sensible lawyer, whether any thing can be more hazardous or discouraging, than
the usual entrance on the study of the law. A raw and unexperienced youth,
in the most dangerous season of life, is transplanted on a sudden into the midst
of allurements to pleasure, without any restraint or check but what his own
rudence can suggest; with no public dircction in what course to pursue his
inquiries; no private assistance to remove the distresses and difficulties which
will always embarrass & beginner. In this situation he is expected to sequester
hiiself from the world, and, by a tedious lonely process, to cxtract the theory
of law from a mass of undigested learning; or else, by an assiduous attendanco
on the courts, to pick up theory and practice together, sufficient to qualify him
for the ordinary run of gusiness. How little, therefore, is it to be wondered at,
that we hear of so frequent miscarriages; that so many gentlemen of bright

1 Hitherto, however, the study of -the law at the English universities has not been
cnltivated with much success, even where facilities have been afforded to it. In 1758
n professorship of law was founded under the will of Mr. Viner, and Blackstone was the
first Vinerian professor. The professorship, although commenced under such brilliant.
auspices, has, according to Mr. Christian, long sunk into the inglorious duty of receiving
the stipend. But the report of the Oxford University commission gives strong reason
for expecting, not only an active revival of the duties of that learned professor, but also
the establishment of a law school in the University, on the very principles contended
for by Blackstone. From the Downing professorship of law at Cambridge, founded in
1800, results equally beneficial may be expected. In the latter university, also, the civil
law classes (in which English and international law also find place) have for some years
past been working with good results. The evidence taken by the university commis-
sioners is much In favour of the present system; but they recommend a complete
fusion of the studies of English civil and international law with a board of legal studies.
“The faculty of law,” they say, **should embrace an examination of the principles upon
which existing systems of laws are founded, and investigations of the principles on
which all laws ought to be founded.” And they are of opinion that the foundation of
professional education should be laid at the university. Within the last few years some
additional facilities for this study have been afforded in the metropolis. Two professor-
ships of law have been established,—the ane at King’s College, the other at the London
- University, where courses of lectures on various branches of the law are delivered. Law
lectures are also regularly given at the Incorporated Law Society. .

It has long been much regretted that no-part of the resources of the Inns of Court
should be devoted to the endowment of lectureships on the various branches of the law,
and to a general scheme of legal education. It is to the honour of the present rulers
of these institutions that they have at length, and after much deliberation, taken steps
to wipe off this stain on the character of the Inns of Couxt as seminaries of legal learn-
ing. A-scheme, which, if not so comprehensive as the subject would admit, is an ad-
mirable commencement, has been adopted by the Tuns of Court, whereby readerships
have been established on—1. Constitutional law and legal history; 2. J urisprudence and
the civil law; 3. The law of real property ; 4. The common law ; and 5. Equity. A year’s
altendance at the lectures of the readers is now compulsory on all eandidates for the bar
who had not, by the first day of Trinity Term, 1852, kept twelve terms. Examinations are
held on the subjects lectured upon, and studentships and certificates-of merit are con
forred. It is to be maturely considered, however, whether these examinations should
nnt be made compulsory before any law dezree is conferred.—STEWART.
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imaginations grow weary .of .80 unpromising a‘search,(?) and addict themselves
wholly to amusements, or other.less innocent pursuits; and that so many.persons
of moderate capacity confuse themselves at first setting out, and continue ever
dark and puzzled during the remainder of their lives. :

The ovident want of some assistance in the rudiments of legal knowledge haa
ﬁiven birth to a practico, which, if ever it had gro vn to be general, must *39

ave proved of extremely *pernicious consequence I mean the custom, L
by some so very warmly recommended, of dropping all liberal education, as of
no use to students in tho law, and placing them, in its stead, at tho desk .of somo
gkilful attorney, in order to initiute them early in all the depths of practice, and
render them more doxterous in the mechanica{part of business. A fow instances
of particular persons, (men of excellent learning and unblemished integrity,)
who, in spite of this method of education, have shone in the foremost ranks of
the bar, afforded some kind of sanction to this illiberal path to the profession,
and biassed many parents, of short-sighted judgment, in its favour; not con-
sidering that there are some geniuses formed to overcome all disadvantages, and
that, from such particular instances, no general rules can be formed ; nor observ-
mg that those very persons have frequently recommended, by the most foreible
of all examples, the disposal of their own offspring, a very different foundation
oflegal studies, a regular academical education. lgerhaps, too, in return, I could
now direct their eyes to our principal seats of justico, and suggest a few lines in
favour of university learning :(m)" but in these, all who hear me, I know, have
already prevented me. : .

Making, therefore, due allowance for one or two shining exceptions, experience
may teach us to foretell that a Iawyer, thus educated to the bar, in subservience
to attorneys and solicitors,(n) will find he has be%)un at the wrong end. If prac-
tice be the whole he is taught, practice must also be the whole he will over know:
if he be not instructed in the elements and first principles upon which the rule
of practice is founded, the least variation from established precedents will tolally
distract and bewilder him: ita lex scripta est(o) is the utmost his knowledge will
arrive at; he must never aspire to form, and seldom expect to comprehend, any
arguments drawn, a priori, from the spirit of the laws and the natural founda-
tions of justice. \

*Nor is this all; for (as few persons of birth or fortune, or even of -
scholastic education, will submit to the drudgory of servitude, and the ,[ ©
manual Iabour of copying tho trash of an office,) should this infatuation prevail
to any considerable degree, we must rarely expect to see a gentleman of distine-
tion or learning at the bar. " And what the consequence may be, to have the
interpretation and enforcement of the laws (which include the entiro disposal
of our properties, liberties, and lives) fall wholly into the hands of obscure or
illiterate men, is matter of very public concern:

The inconveniences here pointed out can never be effectually prevented, but
by making academical education a previous step.to the profession of the common
law, and at the same time making the rudiments of the.law a part of aca.
demical education. For sciences are of a sociable disposition, and flourish best in
the neighbourhood of cach other; nor is there any branch of learning but may
be helped and improved by assistances drawn from other arts. If, therefore, tho
student in our laws hath formed both his sentiments and style by perusal and
imitstion of the purest classical writors, among whom the historians and orators

(?) 8ir Tlenry Spelman, In the preface to his glossary, has (m) The four highest judicial offices were at that {ims
given us a very lively picture of }is own distress upon this filled by gentlemen, two of whom had beex fellows of All
occasion : ¢ Emisit me mater Londinum, juris nostri capes- Souls College; another, student of Christ Church; and the
sendi gratia ; cyjus cum vestibulum salutassem, repertssem-  fourth, a fellow of Trinity College, Cambridge. .
que linguam peregrinam, dialectum barbarum, methodum ») See Kennet's Life of Somuer, p, 67.
inconcinnam, molem non ingentem solum sed pe‘?dlu‘c s () Ef. 40,9, 12, ‘
humeris sustinendam, ezcidit mili ( fateor) animus, de”

1t Tord Northington and Lord Chief-Justice Willes, of, All Souls College, Lord Mans-
field, of Christ Church, and Sir Thomas Sewsll, Master of the Rolls, of Trinity College,
Cambridge, then occupied the highest judicial offices.—Smarswoop. ]
~9
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-will best deserve his regard ; if he can reason with precision, a1.1 separate argu-
‘ment from 1allacy, by &10 clear simple rules of pure unsophisticated logic; if he
can fix his attention, and steadily pursue truth through any the most intricate
deduction, by the use of mathematical demonstrations; if he has enlarged his con-
ceptions of nature and art, by a view of the several branches of genuine experi-
mental philosophy ; if he has impressed on his mind the sound maxims of the-
law of nature, the best and most authentic foundation of human laws; if, lastly.
Lie has contemplated those maxims reduced to a practical system in the laws of -
imperial Rome; if he has done this, or any part of' it, (though all may bo easily
done under as able instructors as ever graced any seats of learning,) a student
thus qualified may enter upon the stu(g' of the law with incredibﬁ) advantage
xg47 ond reputation. And if, at the conclusion, or during *tho acquisition of
1 these accom lishments, ho will afford himself here a year or two’s further
leisure, to lay the foundation of his future labours in a solid scientifical method,
without thirsting too early to attend that practice which it is impossiblo he should
rightly comprehend, he will afterwards proceed with the greatest ease, and will
unfold the.most intricate points with an intuitive rapidity and clearness.

I shall not insist upon such motives as might be drawn from principles of
economy, and are applicable to particulars only: I reason upon more general
topics. And thereforoe to the qualities of the head, which I have just enumerated,
I cannot but add those of the heart; affectionate loyalty to the king, a zeal for
liberty and the constitution, a sense of real honour, and well-grounded principles
of religion, as necessary to form a truly valuable English lawyer, a Hydo, a
‘Hale, or a Talbot. And, whatever the ignorance of some, or unkindness of
others, may have heretofore untruly suggested, oxperience will warrant us to
affirm, that these endowments of loyalty and public spirit, of honour and reli-
gion, are nowhere te be found in more high perfection than in the two universi-
ties of this kingdom.

Before I conclude, it may perhaps be expected that I lay before you a short
and general account of the method I propose to follow, in endeavouring to cxe-
cute the trust you have been pleased to repose in my hands. And in theso
solemn lectures, which are ordamed to be read at the entrance of every term,
(more perhaps to do public honour to this laudable institution, than for the
private instruction of individuals,)( p) I presume it will best answer the intent
of our benefactor, and the expectation of this learned body, if I attempt to
illustrate at times such detached titles of the law as are the most easy to be
understood, and most capable of historical or critical ornament. But in reading
the complete course, which is annually consigned to my care, 2 more regular
+35] method will bo necessary; and, till a better-is proposed, I *shall take the

] liberty to follow the same that I have already submitted to the public,gg)
to fill up and finish that outline with propriety and correctness, and to render the
whole intelligible to the uninformedp minds of beginnners, (z7wvhom we are too.apt
to suppose acquainted with terms and ideas, which they never had opportunity
to learn,) this must be my ardent endeavour, though by -no means my promise,
to accomplish. You will permit me, however, very briefly to describe rather
what I conceive an academical expounder of‘theli}zilws should do, than what [
have ever known to be done.

He should consider his course as a general map of the law, marking out the
'shape of the. country, its connections and boundaries, its greater divisions and
princigal cities : it is not his business to describe minutely the subordinate limits,
or. to fix' the longitude and latitude of every inconsiderable hamlet. His atten-
.tion should be enﬁaged, likke that ¢ the readers in Fortescue’s inns of chancery,
“in tracing out the originals, and as it were. the elements, of the law.” For if,
88 Justinian(r) has observed, the tender understanding of the student be loaded

) See Lowth's Oratio Crewiana, p. 365. : () Incipientibus nobis ma‘e Jura popult Romam, ifa
‘e) Tha Analysis of the Laws of England, first published eideniur tradi posse com sime, 87 primo leyi ac simplict
».p 1756, and.exhibiting the order and principal divislons via singula tradastur: alioqui, st stalim ab initio rudem
of tho ensning Commeniaries, which were originally sub-, adhuc et infirmum animum studiost multitudine ac raricate
mitted to the universily in a private course of lectures rerum omerarimus, duorum allerum, aul deserforem studio
V. 1753, 2 rum ¢fficiemus, aul cum magno lahure, sxpe eliom cum difh
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at the first with a multitude and variety of matter, it will either occasion-him to
desert his studies, or will ‘carry him heavily through them, with much labour
delay, and despondence. These originals should be traced to their fountains, as
well as our distance will permit; to the customs of the Britons and Germans, gy
recorded by Cemsar and P[‘acitus ; to the codes of the morthern nations on the
" continent, and more especially to those of our own Saxon princes; to the rules
of the Roman law either left here_ in tho days of Papinian, or imported by Va-
carius and bis *followers; but above all, to that inexhaustible reservoir.of *35
legal antiquities and learning, the feodal law, or, as Spelman(s) has en- [*36
titled it, the law of nations in our western orb. These primary rules and funda-
mental principles should be weighed and compared witllx) the precepts of the law
" of naturoe, and the practice of other countries; should be explained by reasons.

illustrated bg examples, and confirmed by undoubted authorities; their history
should be deduced, their changes and revolutions observed, and it should be shown
how far they are connected with, or have at any time becen affected by, the civil
transactions of the kingdom. .

A plan of this nature, if executed with care and ability, cannot fail of admi-
nistering a most useful and rational entertainment to students of all ranks and
professions; and yet it must bo confessed that tho study of the laws is not merely
a matter of amusement; for, as a very judicious writer(?) has observed upon a
similar occasion, tho learner “will be considerably disappointed, if ho locks for
cntertainment without tho expense of attention.” ‘fn attention, however,
not greater than is usually bestowed in. mastering the rudiments of other sti-
ences, or sometimes pursuing a favourite recreation or exercise. And this atten- -
tion is not equally necessary to be exerted by every student upon every occasion.
Some branches of the law, as the formal process of civil suits, and the subtle
distinctions incident to landed property, which are the most difficult to bo
thoroughly understood, are the least worth the pains of understanding, except
to such gentlemen as intend to pursue the profession. ..To others I may venture
to apply, with a slight alteration, the words of Sir John Fortescue(u) when first
his royal pupil determines to engage in this study: “It will not be necessary -
for a gentleman, as such, to examine with a close application the critical nicetics
of the law. It will fully be sufficient, and he may well enough be denominated
a lawyer, if under the instruction of a master he traces up the principles and
grounds of the *law, even to their original élements. Therefore,in a very [*37
short period, and with very little Iabour, he may be sufficiently informed .
in the laws of his country, if he will but apply his mind in good earnest tu
receive and apprehend them. TFor, though such knowledge as is necessary. for a
judge is hardly to be acquired by the lucubrations of tiventy ycars, yet, with a
genius of tolerable Eers'picacity, that knowledge which is fit for a person of birth
or condition may be learned in a single year, without neglecting his other im-
provements.” . .

To the few, therefore (the very few I am persuaded) that entertain such w.
worthy notions of an university, as to suppose it intended for mere dissipation of
thought; to such as mean only to while away the awkward interval from childhood
to twenty-one, between the restraints of tho school and tho licentionsness of
foliter life, in & calm middle state of mental and of moral inaetivity; to theso

[r. Viner gives no invitation to an entertainment which they nover can relish.
But to the long and illustrious train of noble and ingenuous youth, who are not
moro distinguished among us by their birth and possessions, than by the regu-
larity of their conduct and their thirst after useful knowledge, to these our
benefactor has consecrated the fruits of a long and Iaborious life, worn out in
the duties of his calling; and will joyfully reflect (if such reflections can be now
the employment of his thoughts) that he could not more effectually have benefited
posterity, or contributed to the service of the public, than by founding an insti.
tution which may instruct the rising generation in the wisdom of our civil polity,

dentia lerumaque Juvenes avertit) serius ad id perduce ¢) Of parllaments, 57,
muz ﬂé‘l"‘"a{ leviore vi’a ductus, n'n? magno Iubtm.p! sine (l? Dr.l')l::ylor'n l‘t:;t. to Elem. of Civil Law. ~
ulla dvffidents« matu-ius perduct potutsset, Inst. L1 2 (¥} De Laud. Leg. ¢ 8. 3
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and in~pire them with a desire to be still better acquainfed with the laws and
constitution of their country.n

# 1t is proposed to present a few considerations upon the proper mode of training for
the practice of the profession of the law in this country. I.;.‘hey will be altogether of a
practical character.

‘The bar in the United States is open to all who wish to enter it. Itis mostly under -
the regulation of the various courts, and their rules have been framed upon the most
liberal principles. Generally a certain period of study has been prescribed, never, it is
believed, exceeding three years. In some States, however, even this restriction is not
found. The applicant for admission is examined, as to his knowledge and qualifications
either by the courts or by a committee of members of the bar.

'The profession is the avenue to political honours and influence. Those who attair
eminence in it are largely rewarded, and, with ordinary prudence, cannot fail to accu-
mulate a handsome competence. Hence the young nn? ambitious are found crowding
into it.

There is a great—perhaps an overdue—haste in American youth to enter upon the
active and stirring scenes of life. Hence it is undoubtedly true that many men are to
be found in the ranks of the profession without adequate preparation. Very often the
difficulties presented by the want of a suitable education are overcome by native energy,
application, and perseverance; but more commonly they prevent permanent success,
and confine the unlettered advocate to the lower walks of the profession, which promise
neither profit nor honour, Unless in cases of extraordinary enthusiasm and where there
are evident marks of bright natural talents, a young man without the advantages of edu-
cation should be discouraged from commencing the study of thelaw. Not that & collegiate
or classical course of training should be insisted on as essential,—although it is, doubtless,
of the highest importance. Classical studies are especially calculated to exercise the
mental faculties in habits of close investigation and searching analysis, as well as to
form the taste upon models of the purest eloguence. The orators and historians of
Greece and of Rome are a school in which exalied patriotism, high-toned moral feeling,
and a generous enthusiasm can be most successfuﬁy cultivated. With a good English
education, however, many a man has made a respectable figure at the bar.

Lord Campbell has said that ““he who is not a good lawyer before he comes to the
bar will never be a food one after it.” It is, no doubt, highly necessary that the years
of preparation should be years of earnest, diligent study; but it is entirely too much to
say, with us, that a course of three years’ reading, at so early a stage, will make a good
lawyer. In truth, the most important part of every lawyer’s education begins with his
admission to practice. He that ceases then to follow a close and systematical course of
reading, although he may succeed in acquiring a considersble amount of practical
knowledge, from the necessity he will be under of investigating different questions,

* yet it will not be of that deep-laid character necessary to sustain him in every emergency.
It may be safe, then, to divide the period of a lawyer’s preparation into—first, a course
of two or three years’ reading before his admission, and, second, one of five or seven
years’ close and continued application after that event,

At the commencement of his studies in the office of his legal preceptor, the cardinal
maxim by which he should be governed in his reading should be non multz, sed multum.
Indeed, it was an observation of Lord Mansfield, that the quantity of professional read-
ing absolutely necessary, or even really useful, to a lawyer, was not so great as was usually
imagined. The Commentaries of Blackstone and of Chancellor Kent should be read,
and read again and again. The elementary principles so well and elegantly presenied
and illustrated in these two justly-celebrated works should be rendered familiar. They
‘orm, too, a general plan or outline of the science, by which the student will be able to

rrange and systematize all his subsequent acquisitions. To these may be added a few
vooks of a more practical cast ; such as Tidd's Practice, Stephens on Pleading, Greenleaf’s
Evidence, Stephens or Leigh’s Nisi Prius, Mitford or Story’s Equity Pleading, which,
with such reading of the local law of the State in which he purposes to settle as may be
necessary, make up the best part of office-reading. It will be better to have well mas-
tered thus much than to have run over three times as many books hastily and super
ficially. Let the student often stop and examine himself upon what he has read. Ti
would be an excellent mode of proceeding for him, after having read a lecture or chap
ter, to lay aside the book and endeavour to commit the substance of it to writing, -
trusting entirely to his memory for the matter, and using his own language. After
having done this, let him reperuse the section, by which lie will not only discern
what parts have escaped his memory, but the whole will be more certainly impressed
upon his mind, and become incorporated with it as if it had been originally his own
work. Let him cultivate intercourse with others pursuing the same studies, and con.
7erse frzezquently upon the subject of their reading. The biographer of Lord-Keeper
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North has recorded of ‘him that “he fell into the way of putting cases, (as they call it,)
which much improved him, and he was most sensible of the benefit of discourse; for 1
have observed him often say that (after his day’s reading] at his night’s congress with
his professional friends, whatever the subject was, he made it the subject of discourse in
the company; for, said he, I read many things which I am sensible I forgot; but 1
found, withal, that if I had once talked over what I had read, I never forgot that,”

Much, of course, will depend upon what may be termed the mental temperament of
the student himself, which no one can so well observe as his immediate preceptor; and
he will be governed accordingly in the selection of the works to be placed in his hands,
and his general course of training. No lawyer does his duty who does not frequently
examine his student,—not merely as an important means of exciting him to attention
and application, but in order to acquire such an acquaintance with the character of his

upil’s mind—its quickness or slowness, its concentrativeness or discursiveness—as to
Be able to form a judgment as to whether he requires the curb or the spur., It is an
inestimable advantage to a young man to have a judicious and experienced friend watch
ing anxiously his progress, and competent to direct him when, if left to himself, he will
most probably wander in darkness and danger.

In regard to the more thorough and extended course of reading which may and
ought to be prosecuted after admission to the bar, the remarks of one of the most dis-
tinguished men, who has ever graced the American bar, whose own example has en-
forced and illustrated their value, may be commended to the serious consideration of the
student. *“Thero are two very different methods of acquiring a knowledge of the laws of
England,” says Horace Binney, (art. Edward Tilghman, Encyclopedia Americana, vol, xiv.,}
“and by each of them men have succeeded in public estimation to an almost equa
extent. One of them, which may be called the old way, is a methodical study of the

eneral system of law, and of its grounds and reasons, beginning with the fundamental
aw of estates and tenures, and pursuing the derivative branches in logical succcession,
and the collateral subjects in due order; by which the student acquires a knowledge of

rinciples that rule in all departments of tho science, and learns to feel, as much as tg

now, what is in harmony with the system and what not. The other is, to get an out-
line of the system, by the aid of commentaries, and to fill it up by desultory reading
of treatises and reports, according to the bent of the student, without much shape o1
certainty in the knowledge so acquired, until it is given by investigation in the courts
of practice. A good deal of law may be put together by a facile or flexible man in the
second of these modes, and the public are often satisfied ; but the profession itself knows
the first, by its fruits, to be the most effectual way of making a great lawyer.”

Under this view, the following course of reading may be pursued. The whole subject
is divided into heads, and the order of proceeding is suggested. All the books named
may not be within the student’s reach: some may be omitted, or others may be substi-
tuted. It may, however, be somewhat irksome to pursue any one branch for too long a
period unvaried. When that is found to be the case, the last five heads may be adopted
as collateral studies, and pursued simultaneously with the first three.

1. Rean Esrate axp Equiry.—Hale's History. of the Common Law. Reeves’s History
of the English Law. Robertsou’s Charles V. Hallam’s Middle Ages. Datcymple on
Feudal Property. Wright on Tenures. Finch’s Law. Doctor and Student. littleton’s
Tenures. &ke upon Littleton. Preston on Estates. Fearne on Contingent Remain.
ders. Sheppard’s Touchstone. Preston on Absiracts. Preston on Conveyancing.
Jeremy on Equity. Story’s Equity Jurisprudence. Powell on Mortgages. Racon on
Uses. Sanders on Uses and Trusts. Sugden on Powers. Sugden on Vendors and Pur-
chasers. Powell on Devises. Jarman on Wills. Washburn on Real Property.

I1. Pracrice. PLEsDING, AND EvibEncE.—Sellon’s Practice. Tidd’s Practice. Stephen
on Pleading. Williams’s Saunders, Greenleaf on Evidence. Mitford’s Equity Pleading.
Barton’s Suit in Equity. Newland’'s Chancery. Gresley on Equity Evidence.

III. Crixes axp Forreirures.—Hale's Pleas of the Crown. Foster's Crown Law.
Yorke on Forfeiture. Coke’s Institutes, Part ITI. Russell on Crimes and Misdemeanors,
Roscoe on Criminal Evidence. Chitty’s Criminal Law, Wharton’s Criminal Law. Bish-
op’s Criminal Law. ' -

IV. Naturar anp IntervatioNat, Law.—Burlamaqui’s Natural and Political Law.
Grotius de Jure Belli et Pacis. Rutherford’s Institutes. Vattel’'s Law of Nations.
Bynkershoeck Questiones Publici Juris. Wicquefort’s Ambassador. Bynkershoeck de Foro
Legatorum. Mackintosh’s Discourse. Wheaton’s History of International Law. Robin-
son’s Admiralty Reports. Cases in the Supreme Court U.S, Dunlap’s Admiralty Practice.

CoxstiTurioNat Liaw.—Coke’s Institutes, Part 11. Hallam’s Constitutional History.
Wynne’s Eunomus. De Lolme, with Stephens’s Introduction. The Federalist. Rawla
on the Constitution. Story on the Constitution. Baldwin’s Constitutional Views,
_I;Eh{}r’g Brief Enquiry. Calhoun’s Works, vol.i. All the Cases on the Subject in the

VI. Ctvir, Law.—Butler’s Hors Juridiem. Gibbon’s Histor® of the Rise and Fall,
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chip. 44, Justinian’s Institutes. Taylor’s Elements. Mackeldy’s Compendium. Col-
quhoun’s Summary. "Domat’s Civil Law. Savigny’s Histoire du Droit Romain, Savig-
ny’s Traité du Droit Romain. ’

VII. Persoxs aNp PersoxaL ProrerTy.—Reeves on Domestic Relations. Bingham un
Infancy and Coverture. Roper on Husband and Wife, Angell and Ames on Corpora-
tions. Pothier’'s Works. Smith on Contracts. Jones on Bailments. Story on Bail-
ments. Story on Partnerships. Byles on Bills; Abbott on Shipping. -Duer on Insu-
rance. Emerigon Traité des Assurances. Boulay-Paty Cours de Droit Comimercial.
Btory on the Conflict of Laws. Parsons on Contracts. Parsons’s Elements of Men
cantile Law. Parsons on Shipping, Insurance,-and Admiralty; being a Treatise on
Maritime Law. Phillips on Insurance. ’ ’

VIII. Executors AND ADXMINISTRATORS~—Roper on Legacies. Toller on Fkecutors,
‘Williams on Executors. Lovelass’s Law’s Disposal.

Very few Report books are set down in this list as to be read in course. In hisregular
reading, the student should constantly, where it is in his power, resort to and examine the
leading cases referred to and commented upon by his authors. In this way he will read
them more intelligently, and they will be better impressed on his memory.

- It is believed'that the course thus sketched, if steadily and laboriously pursued, will
make a very thorough lawyer. There is certainly nothing in the plan beyond the reach
of any youhg man with industry and application, in a period of-from five to scven years,
with a considerable allowance for the interruptionsof business and relaxation. He must
have, however, certain fixed and regular hours for his law-studies, and he must not
suffer the charms of a light literature to allure him aside. The fruits of study cannot be
gathered without its toil. In the law, a young man must be the architect of his own
character, as well as of his fortune. ‘““The profession of the law,” says Mr. Ritso, *is
that, of all others, which imposes the most extensive obligations upon those who have
had the confidence to make choice of it and, indeed, there is no other path of life in
which the unassumed superiority of individual merit is more conspicuously distinguished
according to the respective abilities of the parties. The laurels that grow within these
recincts are to be gathered with no vulgar hands: they resist the unhallowed grasp,
ke the golden branch with which the hero of the ZEneid threw open the adamantine
gates that led to Elysium.”—Sgarswoob.

'SECTION II. , . .

" OF THE NATURE OF LAWS IN GENERAL.

Liaw, in its most general and comprehensive sense, signifies a rule of action;
aad is applied indiscriminately to all kinds of action, whether animate or inani-
wnate, rational or irrational. Thus wo say, the laws of motion, of gravitation,
of optics, or mechanics, as well as the laws of nature and of nations. And it is
that rule of action which is prescribed by some superior, and which the inferior
is bound to obey. ; ‘

Thus, when the Supreme Being formed the universe, and created matter out
of nothing, he impressed certain principles upon thnt ‘matter, from which it can
never depart, and without which it would cease to bo. When he put that matter
into motion, he established certain laws of motion, to which all movable bodies
must conform. And, to descend from the greatest operations to tho smallest,
when a workman forms a clock, or other picce of mechanism, he establishes, at
his own pleasure, certain arbitrary laws for its direction,—as that tho hand shall
describe a given space in a given timg, to which law as long as the work con-
forms, so lonﬁ it continues in perfection, and answers the end of its formation.

If we farther advance, from mere inactive matter to vegetable and animal
life, we shall find them still '%overned by laws, more numerous indeed, but
equally fixed and invariable. The whole progress of plants, from the seed to
%39 tho root, and from thence to the seed again; the method of animal

] *nutrition, digestion, secretion, and all other branches of vital economy;
-axre not left to chance, or the will of the creature itself, but are performed in a
wondrous involuntary manner, and guided by unerring rules laid down by the

eat Creator.
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This, then, is the general -signification of law,.a rule of action dictated-hy
some superior being; and, in thoso creatures that have neither the power to
think, nor to will, such laws must be invariably obeyed,-so long as the creature
itself subsists, for its existence depends on that obedienco. But laws, in their
more confined sense, and in which it is our present business to consider them,
denote the rules, not of action in general, but of human action or conduct; that
is, the precepts by which man, the noblest of all sublunary beings, a creature
endowed with hoth reason and free-will, is commanded to makoe use of those
facultics in the general regulation of his behaviour.!

Man, considered as a creature, must nccessarily be subject to the laws of his
Creator, for he is entirely a dependent being. A being, independent of any
other, has no rule to pursue, but such as he prescribes to %imselg;) but a state of
dependence will inovitably oblige the inferior to take the will of him on whom
he tepends as the rule of his conduct ; not, indeed, in every particnlar, but in all
those points wherein his dependence consists. This prineiple, therefore, has

1 This, perhaps, is the only sense in which the word Jaw can be strictly used ; for. in all
cases where it 18 not applied to human conduct, it may be considered as a metaphor, and
in every instance a more approgriate term may be found. When it is used to express
the operations of the Deity or Creator, it comprehends ideas very different from those
whieh are ineluded in its signification when it is applied fo man, or his other creatures.
The volitions of the Almishty are his laws: he had only to will, ¢u¢ yeveofo xat eyeverd.
When we apply the word law to motion, matter, or the works of nature or of art, we
¢hall find in every case, that with equal or greater propriety and. perspicuity we might
have used the words quality, property, or peculiarity—~We say that it is'a law of motion,
that a body put in motion in vacuo must forever go forward in a straight line with the
same velocity ; that it is a law of nature, that particles of matter shall attract each other
with a force that varies inversely as the square of the distance from each other; and
mathematicians say, that a series of numbers observes a certain law, when each subse-
quent term bears a certain relation or proportion to the preceding term: baut, in all thesa
instances, we might as well have used the word property or guality, it being as much the
property of all matter to move in a straight line, or to gravitate, as it is to be solid or
extended ; and when we say that it is the law of a series that each term is the square or
square-root of the preceding term, we mean nothing more than that such is its property
or peculiarity. And the word law is used in this sense in those cases only wﬁich are
sanctioned by usage; as it would be thought a harsh expression to say, that it is a law that
enow should be white, or that fire should burn. When a mechanic forms a clock, hs
establishes a model of it either in fact or in his “mind, according to his pleasure; but if
he should resolve that the wheels of his clock should move contrary to the usual rota-
tion of similar pieces of mechanism, we could hardly with any propriety established by
usage apply the term law to his scheme. When luw is applied to any other object than
man, it ceases to contain two of its essential ingredient ideas, viz. disobedience and
punishment.

Hooker, in the beginning of .his Ecclesiastical Polity, like the learned judge, has with
incomparable eloquence interpreted law in its most gerteral and comprehensive sense.
And most writers who treat law as a science begin with such an explanation. But the
editor, though it may seem presumptuous to question such authority, has thought it his
duty to suggest these few observations upon the signification of the word laiw—CHrisT1AN.

It has been objected that law, in its proper sense, is confined to the conduct of
intelligent beings. It is to be observed, however, that we apply the term in the English
language to any rule whatever which we conceive to have been established by a superior.
In this sense, all the operations of nature may be considered as the result of certain
rules laid down by the Supreme Being in creation; in other words, that every existence,
spiritual, animal, vegetable, or mineral, had impressed upon it certain rules of action.

hey may be called qualities, properties, or peculiarities; but, considering them all as
the work of an Almighty Creator, it is perfectly accurate and most proper to call them
laws. By the use of this word we keep constantly in mind, as we ought, that the uni-
verse was not the result of a blind chance, but the work of Intelligence. A perfectly
correct, as well as most general, definition of the word law is, the command of a superior

In most Janguages there are two words,—one expressive of law in its generni or ab
stract, and another in its concrete, sense. Thus, in Latin, jus expresses the former, lez
the latter; in French, droit and bi; in German, recht and gesetz. The word right, in
English, might be adopted for the abstract sense of law; but it has not been. Ugslu non
Jus facit norma loquendi, Considering the word law as comprehending this general und

shstract sense, there is no objection to the text.—SraRsWoOD.
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moro or l-gs extent and ‘effect, in proportion as the -superiority of the one and
the dependence of the other is greater or less, absoluto or limited. And con.
sequontly, as man depends absolutely upon his Maker for every thing, it is
necessary that he should, in all points, conform to his Maler's will.

This will of his Maker is called the law of nature. For as God, when he
created matter, and endued it with a principle of mobility, established certain
rules for the (Perpetual direction of that motion, so, when he created man, and”
%107 endued him with free-will to conduct himself in all parts of *life, he laid

down certain immutable laws of human nature, whereby that free-will is
1n some degreo regulated and restrained, and gave him also the faculty of reason
to discover the urport of those laws.?

Considering t{)le Creator only as a being of intinite power, he was able unques
tionably to have preseribed whatover laws he pleased to his creature, man, how-
ever unjust or sovere. But, as he is also a being of infinite wisdom, he has laid
down only such laws as were founded in those relations of justice that existed
in the nature of things antecedent to any positive precept. These are the eter-
nal immutable laws of good and evil, to which the Creator himself, in all his
dispensations, conforms; and which he has enabled human reason to discover,
so far as they are necessary for the conduct of human actions, Such, among
others, are these principles: that we should live honestly, should hurt ncbody,
and should render to every one his due; to which three general precepts Jus-
tiuian(a) has reduced the whole doctrine of law.?

(a) Juris precepla sunt heee, honeste vivere, alterum non ledere, suum cuique tribuere. Inst.1.1.3.

2 The laws of our moral being are the necessary relations sustained by us to our Maker
and to other beings. 'The existence of a Supreme Beingl—a Spirit infinite, eternal,
omniscient, omnipotent—is o first truth of moral science. It may be assumed safely as
an admitted truth. Having created us such as we are, our relations to him and to one
another arose not from his will, but from those eternal principles of rectitude which
were coeternal with his will. ¢ Erat enim ratio profecta a rerum natura et ad recti faci-
endum impellens, et a delicto avocans; que tum denique incepit lex esse non cum
scripta est, sed tum, cum orta est; orta autem simul est cum mente divina.”—Ci. de
Legg., 1.1i.s.4. The same may be affirmed of other than moral relations. We may say
without the slightest irreverence that, hnving created things having extension, God
could not make two things, both equal to a third, which would not at the same time be
equal to one another, There is, in like manner, an inherent difference between right
and wrong, independently of the will of any being. God himself cannot make right
wrong or wrong right. Right and wrong are eternal as the Deity. They depend upon
the relations of moral beings; and, even before such beings were created, those relations
existed in possibility, though not in act. The will of God existed coeternally with him-
gelf; and that will, infinitely perfect and incorrupt, never could do else than choose the
right and refuse the wrong. Right and wrong are not created existences, but the moral
qualities of created existences. -

It may well be questioned, then, whether the learned commentator, in starting with
the assertion that the law of nature is the will of the Creator, has not assumed an
erroneous principle as the foundation of his reasoning. In his sense, the law of nature
denotes “ the rules of human action or conduct; that is, the precepts by which man,
the noblest of all sublunary beings, a creature endowed with both reason and free-will,
is commanded to make use of those faculties in the general regulation of his behaviour.”
It is clear wuut this law respects entirely the question of what is right and wrong. It is
true that, in willing to create moral beings, our Maker knew what their necessary rela-
tions both to himself and each other would be; and, in a secondary sense, he may be
raid {o have willed the existence of those relations. But this is an-entirely different
thing from the idea that the rules of right and wrong resulting from those relations
were simple creations of his will; for that implies that he might have made them other
than they are.—~SHARsWoOD.

3 1t is rather remarkable, that both Harris, in his translation of Justinian’s Institutes,
and the learned Commentator, whose profound learning and elegant taste in the classics
no one will question, should render in English, honeste vivere, to live honestly. The lan-

age of the Institutes is far too pure to admit of that interpretation; and besides, our
idea of lionesty is fully conveyed by the words suum cuigue tribuere. Ishould presume
to think that Aoneste vivere signifies to live honourably, or with decorum, or dicnséance; and
that this precept was intended to comprise that class of duties of which the violations

<28




Secr. 2.) OF LAWS IN GENERAL. 40

But if the discovery of these first principles of the liw of 'nature .depended
valy upon the due exertion of right reason, and could not otherwise be obtained
than by a chain of metaphysical disquisitions, mankind would have wanted some
aducement to have quickened their inquiries, and tho greater part of the world
would have rested content in mental indolence, and ignorance its inseparable
companion. As, therefore, the Creator is a being not only of infinite power, and
wisdom, but also of infinite goodness, he has been pleased 80 to contrive the
constitution and frame of humanity, that we should want no'other prompter to
inquire after and pursue the rule of right, but only our own self-love, that uni-
versal principle of action. For he has so intimately connected, so inseparably
interwoven the laws of eternal justico with the happiness of each individual,
that the Iatter cannot be attained but by observing the former; and, if the
former be punctually oboyed, it cannot but induce the latter. In consequence
of which mutual connection of justice and human felicity, he *has not *41
perplesed the law of nature with a multitude of abstracted rules and L
precepts, referring merely to the fitness or unfitness of things, as some have
vainly surmised, but has graciously reduced the rule of obedience to this one
paternal precept, “ that man should pursue his own true and substantial happi-
ness.” ']})his is the foundation of what we call ethics, or natural law; for the
several articles into which it is branched in our systems, amount to no more
than ‘demonstrating that this or that action tends to man’s real happiness, and
therefore very justly concluding that the performance of -it is a part of the
law of nature; or, on the other hand, that this or that action is destructive of
man’s real happiness, and therefore that the law of nature forbids it.¢

are ruinous to society, and not by immediate but remote consequences, as drunkenness,
debaunchery, profaneness, extravagance, gaming, &c.—CHRISTIAN,

4 There is in every moral being a faculty or sense by which he is enabled to distinguish
right from wrong. There have been & great number of theories amung those who have
rejected the doctrine of a moral sense. They have succeeded each man in showing
every other theory but his own to be baseless. The reductio ad adsurdum of every other
system, which ingenuity has ever framed; would alone seem to leave the advocates of a
moral sense in possession of the field. The appeal; after all, must be made to every
wan’s consciousness. And why not? Every other faculty is proved in the same way.
Let any one attempt to demonstrate that therg is in men a natural taste for beauty. He
will be met by precisely the same course of argument as that which attacks the existence
of the moral sense, or, as it may well be termed, the taste for moral beauty. All men
have it not in the same perfection. In some it is undeveloped, in some it is corrupted.
Indeed, the same objections may be urged against the perceptions of the palate or of any
other natural sense, That some men love the taste of tobacco by no means proves that
there is not a natural faculty in all men which distinguishes between the qualities of .
sweet and bitter. ‘

. The commentator appears to have adopted the idea that utility is the standard of
right and wrong; in other words, that we are determined in our judgment of the moral
qualities of an action solely by a consideration of its effect on our ‘happiness. Such a
dootrine contradicts the common sense and feeling of mankind. If a gross instance of
ingratitude to a benefactor—of filial impiety—of marital cruelty—is presented to the
mind, no man stops to estimate its consequences before pronouncing judgment of con-
demnation or feeling & sense of detestation. If a grovelling miser were robbed of his
treasure by a philanthropist in order to devote every cent of it to the relief of suffering
humanity, nay, though the result should be peace and joy to many families, without one
element of unhappiness to the sordid wretch-whose property was thus wrested from
him, the common sense and feeling of mankind woulg condemn the act as wrong. It
=ould be right on the utilitarian scheme, even if you give the widest scope to the idea
of utility, as Archdeacon Paley has done; for even the precedent, if we confine its
authority (as all precedents must be) to the very case given, would not be dad. - -

“ According to this view,” says the Rev. Dr. Alexander, “unless a man is persuaded

* that lie shal{; gain something by keeping his word, he is under no obligation to do it.
Even if God should clearly make known his will and lay upon him his command, he is
under no obligation to ogey, unless certain that he shall receive benefit by so doin
This is, indeed, to make virtue o mercenary thing and reduce all motives to a level.
And, as self-love or the desire of happiness is the only rational motive, (and all men

possess {his in a sufficient degree of strength,) the only conceivable djﬁ'erencezbetweev
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TLis law of nature, being coeval- with mankind, and dictated by God himself
is of course superior in obligation to any other. It is binding over all the globe,
in all countrics, and at all times: no human laws are of any validity, if contrary
to this; and such of them as are valid derive all their force and all their author.
ity, mediately or immediately, from this original® .

But, in order to apply this-to the particular exigen.ies of each individual, it
is still necessary to have recourse to reason, whose offico it is to discover, as was
beforo observed, what the law of nature directs in every circumstance of life, by
considering what method will tend the most effectually to our own substantial
happiness. And if our reason were always, as in our first ancestor before his
transgression, clear and perfect, unruffled by passions, unclouded by prejudice,

unimpaired by disease or intemperance, the task would be pleasant and easy;:

we should need no other guide but this. But every man now finds the contrary
in his own experience; that his reason is corrupt, and his understanding full of
ignorance and error.

This has given manifold oceasion for the benign intorposition of divine Provi-
dence, whiel, in compassion to the frailty, the imperfeetion, and the blindness
427 of human reason, *hath been pleased, at sundry times and in divers man-

~<4 ners, to discover and enforce its laws by an immediate and direct revela-
tion. The doctrines thus delivered we call the revealed or divine law, and they
are to be found only in the holy scriptures. ‘These precepts, when revealed, aro
found upon comparison to be really a part of the original law of nature, as they
tend in all their consequences to man’s felicity. But we are not from thence to
vonclude that the knowledge of these truths was attainable by reason, in its
resent, corrupted stato; since we find that, until they were revealed, they were

1id from the wisdom of ages. As then tho moral precepts of this law are indeed
of the same original with those of the law of nature, so their intrinsic obligation
is of equal strength and perpetuity. Yet. undoubtedly the revealed law is of
infinitely more authenticity than that moral system which is framed by ethical

the good and the bad consists in the superior sagacity which the one hag above the other
to discern what will most contribute to happiness. And if what we call vice or sin
could be made to contribute to happiness, then it would change its nature and become
virtue.”—Elements of Moral Science, p. 57.

Right and wrong, indeed, are words which are often employed in common speech in a
much larger sense than is attached to them by moral science; and it is necessary to dis-
tinguish this popular from their strictly philosophical meaning. Right, in this popular
sense, is synonymous with ezpediency,—fitness to an end. In the strict sense of the word,
as a moral quality, right is conformity to that rule of moral conduct which the conscience
approves; wrong, that which it disapproves. It is not the conscience, but the understand-
ing, which is called into exercise wlien we judge of questions of expediency or utility,—
of the fitness of certain things or actions to certain ends, That feeling of complacency
which, in its higher or lower degrees, we term admiration or apx;:'obation, must always
accompany & judgment of moral right; detestation or disapprobation, a judgment of
moral wrong.—SHARSW0OD. ’ .

5 Mr, Justice Coleridge remarks that he understands the author to mean by this
merely that a human law against the law of nature has no binding force on the con-
science, and that if a man submits to the penalty of disobedience he stands acquitted;
and that, in this sense, the position seems unquestionable. He subsequently states that
the burden of proof and the moral responsibility in case of error lie on him who dis-
obeys; that is, on him who sets up his own understanding of the divine law as a ground
in conscience for refusing to submit to the lawfully-constituted legislature of the
country, *“ ’

It appears to me, however, that, in such a case, the subject or citizen has only one of
two nllt)ematives: revolution,—an appeal to the ultimate power which exists in every

society, after he has tried all the ordinary forms of the constitution to obtain a repeal
of the obnoxious law,—or removal to another country. I cannot agree that when a law,
decided to be constitutional, is in full force, its provisions can be conscientiously vio
lated, even though its penalty be submitted to. It may be necessary to do so for a time,
and such necessity may afford a sufficient justification in foro conscient:e. I do not say
that a man’s circumstances, and especially his relation to his family, may not be such as
%0 make this justification’ permanently a good one. All I mean to say is that he cnght
not voluntarily to place himself, or remain, in such a position.—Suarswoon. .
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writers, and denominated. the -natural law; because one is.'the:law ct 1 ature,
expressly declared so to be by God himself; the other is only what, by the assist.
anco of human reason, we imagine to bo that law. If we could be as certain of
the latter as we are of the former, both-would have an equal authority; but, till
then, they can never be put in any competition together.

Upon these two foundations, the law of nature and the law of revelation, -
depend all human laws; that is to say, no human laws should be suffered to
contradict these. There. are, it is true, a great number of indifferent points in
which both the divino law and the natural leave a man at his own liberty, but
which are found necessary, for the benefit of society, to be restrained within
certain limits. And herein it is that human laws have their greatest force and
efficacy; for, with rogard to.such points as are not indifferent, human laws are
only declaratory of, and act in subordination to, the former. To instance in the
caso of murder: this is expressly forbidden by the divine, and demonstrably by
the natural law; and, from these prohibitions, arises the true unlawfulness of
this crime. Those human laws that annex a punishment to it do not at all
increase its moral guilt, or *superadd any fresh obligation, in foro con- [*43
scientie, to abstain from its perpetration. Nay, if any human law should
allow or enjoin us to commit it, we are bound to transgress that human law, or
else we must offend both the natural and the divine. But, with regard to mat-
ters that are in themselves indifferent, and are not commanded or forbidden by
those superior laws,—such, for instance, as exporting of wool into foreign coun-
tries,~here the inferior legislature has scope and opportunity to interpose, and °
to make that action unlawful which before was not so.

If man were to live in a state of nature, unconnected with other individuals,
there would be no occasion for any other laws than the law of nature, and the
law of God. Neither could any other law possibly exist: for a law always sup-
poses some. superior who is to make it; and, in a state of nature, we are all
equal, without 'any other superior but Him who is the author of our being. But
man was formed for society; and, as is demonstrated by the writers on this sub-.
ject,(b) is neither capable of living alone, nor indeed has the courage to do it.

owever, a8 it, is impossible for the whole race of mankind to be united in one
great society, they must necessarily divide into many, and form separate stutes,
commonwealths, and nations, entirely independent of each other, and yet hable
to a mutual intercourse. Hence arises a third kind of law to regulate this mutual
intercourse, called “the law of nations,” which, as none of these states will
acknowledge a superiority-in the other, cannot be dictated by any, but depends
entirely upon the rules of natural law, or upon mutnal compacts, treaties, leagues,
and agreements between these several communities: in the construction also of
which compacts we have no other rule to resort to, but the law of nature ; being
the only one to which all the communities are equally subject; and-therefore the
civil law(c) very justly observes, that quod naturalis ratio inter omnes homines
constitutt, vocatur jus gentium. ’

(8) Puffendorf, .7, c. 1, compared with Barbeyrac’s Oommen:hry. . (;') FALLY

T The.law of nature, or morality, which. teaches.the.duty towards.one’s neighbour,
would scarce be yvanted'in a solitary state, where man is unconnected with man. -A state
of nature, to which the laws of naturs, or of morals, more particularly.refer, must signify
the state of men, when-they associate together previous to, or independent of, the 1nsti-
tutions of regular government. The ideal equality of men in such a state.no more pre-
cludes the idea of s law, than the supposed equality of subjects in:a-republic. The
superior, who would prescribe and enforce the law in a state of nature, would.be the
collective force of .the wise and-good, as the superior in atperfect.republic is a majority
of the people; or the power to.which the majority-delegate. their authority.~CorisTian:

odern writers have.agreed that the term.International Law is more proper than Law

of Nations. Jus gestium is rather what Adam Smith has called natural’ jurisprudence,

which he says is ““a theory of the principles which ought to run through, and to be:the

foundation of, the laws of all nations.” The two phrases jus nature and jus gentium are

used by the Roman lawyers almost indiscriminately: Jis feciale more properly. was em-

ployed to express among- the Romans what we mean-by the law of nations. They had
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4] *Thus much I thought it necessary to premise concerning the law of
nature, the revealed law, and the law of nations, befors I proceeded to treat
more fully of the principal subject of this section, municipal or civil law; that
8, the rule by which particular districts; commu.ities, or nations, are governed ;
being thus defined by Justinian,(d)“jus civile est quod quisque sibi populus constituit.”
- I call it municipal law, in compliance with common speech; for, though strictly
that oxpression denotes the particular customs of one single municipium or frce
town, yet it may with sufficient propriety be applied to any one state or nation,
which is governed by the same laws and customs. :
Municipal law, thus understood, is properly defined to be “a rule of civil cor-
duct prescribed by the supreme power in a state, commanding what is right and
prohibiting what.is tvrong.”® Let us endeavour to explain its several proper-

) Inst. 1.2, 1.

a college of heralds, by whose ministry the declaration of war was always announced to
the enemy, and by whom occasionally, no doubt, questions connected with the relation
of states were considered. The history of Rome is a history of continual wars., From
Numa to Augustus, the gates of the temple of Janus were never closed. Hence most
of the questions which arose must necessarily have been connected with a state of war.
On the other hand, the definition of jus gentium by the Digest is, Quod naturalis ratio inler
omnes homines constituit, idque apud omnes peraque custoditur vocaturque jus gentium.—Dig. 1. 9.
What is termed the Law of Nations was more accurately called the jus inter gentes—the
law between or among nations—by Dr. Zouch, an English civilian, distinguished in the
celebrated controversy between the civil and common lawyers. during the reign of Charles
IL., as to the extent of the admiralty jurisdiction. He suggested this term as more appro-
Friate to express the real scope and object of thelaw. An equivalent term in the French
anguage was subsequently proposed by Chancellor D’Aguesseau, as better adapted to
express the idea properly annexed to that system of jurisprudence commonly,called le
droit des gens, but which, according to him, ought to be called I droit entre les gens. The
term International Law has since been advocated by Mr. Bentham, as well adapted to
express in our language, ‘“in a more significant manner, that branch of jurisprudence
which goes under the name of law of nations,—a denomination [he remarks] so uncha-
racteristic, that, were it not for the force of custom, it would rather seem to refer to
internal or municipal jurisprudence.” The terms Jnternational Law and Droit international
have now taken root in our legal nomenclature, and are constantly used in all discussions
connected with this important science.—SHarswooD. )

® Though the learned judge treats this as a favourite definition, yet, when it is ex-
amined, 1t will not perhaps appear so satisfactory as the definition of civil or municipal
law, or the law of the land, cited above from Justinian’s Institutes, viz. Quod quisque popu-
lus ipse sibi jus constituil, id ipsius proprium civitatis est vocaturque jus civile, quasi jus proprium ipsius
civitatis. - - .

A municipal law is completely expressed by the first branch of the definition: “ A rule
of civil conduct prescribed by t{xe supreme power in a state.” And the latter branch,
“ commandin[&: what is right, and pro{:ibitin what is wrong,” must either be superfluous,
or convey a defective idea of a municipal %aw; for if right and wrong are referred to
the municipal law itself, then whatever it commands is right, and what it prohibits is
wrong, and the clause would be insignificant tautology. Butif right and wrong are to
be referred to the law of nature, then the definition will become deficient or erroneous;
for though the municipal law may seldom or never command what is wrong, yet in ten
thousang instances it forbids what is right.—It forbids an unqualified person to kill a
hare or a partridge; it forbids a man to exercise a trade without having served seven
yeara as an apprentice; it forbids a man to keep a horse or a servant without paying the
tax. Now all these acts were perfectly right before the prohibition of the municipal law.
The latter clause of this definition seems to have been taken from Cicero’s definition of
a law of nature, though perhaps it is there free from the objections here suggested : Lex est
ﬁgnma ra(z,io insita & naturd que jubel ea, que facienda sunt prokibetque contraria.~—Cic. de Leg.

.i.c. b, : :

The description of law given by Demosthenes is perhaps the most perfect and satisfac-
tory that can either be found or conceived: 0! é2 vépor 78 dixazov xel T3 xaddv xal 1d ovupkpov
Bobdovras, xal Tovro {yrovor. kal Exetddv elpedi, xowdy Tovry mpbsayua dnedelyOz, maaw loov xal opor
ov. kal Tob7, &8 Wépog, § wévrag wpoatxes melleabar &id 7oAl kal pdhiol)’, dre mag ke vépog ehprpa
uly xal ddpov Bedv, dbypa & avbpbmov Ppovipwy, Emavépluua e Twv Exovoiwy xal dxovcivr dpapry-
sdtwy, méhzwg 82 oubiiy xowh' xab #v wio: mpochixee §fv Toic év T méier. **The design and ob-
ject of the laws is to ascertain what is just, honourable, and expedient ; and, when that
in discovgr(ed. it is proclaimed as a general ordinance, equal and impartial to all This

3 .
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ties,-as they arse out of this definition. And, first, it is a rule: -not a transient
suddey order from a superiorto or concerning a particular person ; but something
permanent, uniform, and universal. Therefore a particular act of the legislature
to confiscate the goods of Titius, or to attaint him of high treason, does not enter
into the idea of a municipal law: for the operation of this act is Sli:mt upon
Titius only, and has no relation to the community in general; it is rather a sen-
tence than a law® But an act to declare that the crime of which Titius ‘s
accused shall be deemed high treason: this has permanency, uniformity, and uni-
versality, and therefore is properly a rule. It s also called a rule, to distinguish
it from advice or counsel, which we are at liberty to follow or not, as we see
proper, and to judge ugon the reasonableness or unreasonableness of the thing
sdvised : whereas our obedience to the law depends not upon our approbation, but
upon the maker's will. Counsel is only matter of persuasion, law is malter of
injunction ; counsel acts only upon the willing, law upon the unwilling also.

*It is also called a rule, to distingwish it from a compact or agreement; 15
for-a compact is a promise proceeding from us, law is a command directed L
fous. The language of a compact is, I will, or will not, do this;” that of a law
is, “ thou shalt, or shalt not, do it.” It is true there is an obligation which a
compact carries with it, equal in point of conscience to that of a law; but then
the original of the obligation is different. In compaets we oursclves determine
and promise what shall be done, beforo we are obliged to do it; in laws, we are
obliged to act without ourselves determining or promising any thing at all.
Upon these accounts law is defined to be “a rule.”

unicipal law is also “a rule of civil conduct.”” This distinguishes municipal
law from the natural, or revealed; the former of which is the rule of moral con-
duct, and the latter hot only the rule of moral coudnct, but also the rule of taith
These regard man as a creature, and point out his duty to God, to himself, and
to his neighbour, considered in the light of an individual. But municipal or civil
law re%ards him also as a citizen, and bound to other duties towards his neigh-
bour than those of mere nature and religion : duties, which he has engaged in
by enjoying the benefits of the common union; and which amount to no more
than that %e do contribute, on his part, to the subsistence and peace of the so:
ciety.

It?r is likewige “a rule prescribed”’” Because a bare resolution, confined in the
breast of the legislator, without manifesting itself by some external sign, can
never be properly a’law. It is requisite that this resolution be notified to the
people who are to obey it. . But the manner in which this, notification is to be
made, is matter of very great indifference. It may be notified by universal
tradition and long practico, which sup]Eoses a previous publication, and is' the
caso of the common law of England. It may be notified viva voce, by officors
appointed for that purpose, as is done with regard to proclamations, and such

is the origin of law, which, for various reasons, all are under an obligation to obey; but
especially because all law is the invention and gift of heaven, the sentiment of wise men,
the correction of every offence, and .the general compact of the state; to live in con-
formity with which is the duty of every individual in society.”—Orat. 1, cont. Aristogit.—
CHRISTIAN,

It has been justly observed that the last clause of this definition is surplusage, if the
meaning be that what the law commands is therefore right, and what it prolibits wrong.
But mere law, the command of a superior, cannot per se annex the moral quality of right
or wrong to the action in itself considered, commanded or prohibited. Right or wrong
are abstract moral qualities, resulting necessarily from the relations of persons or things.
Yo law can make that right which is itself wrong. The definition of Cicero certainly
avoids this objectionable feature of Blackstone’s language :—Lex est summa ratio insita d
nalur®, que jubel ea, que facienda sunt prohibetque contraria. If the definition of the text
were modified 80 as'to conform to this idea, it would be better :—** Municipal law is a
rule of civil conduct prescribed by the supreme power in a state, commanding what is
to be done, and forbigding the contrary.”—SHEARSWOOD. .

? The act to confiscate the goods of Titius would, in Latir, be fz, not jus; in French
bi, mot droit: in English, however, it is called law. Pubic and private acts of the

legislature are indiscriminately termed luws.—Smarswoob.
21
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s3g acts of parliament as are appointed* to be publicly read in churches and
4 other assemblies. It may lastly be notified by writing, printing, or the
like; which is tho general course taken with all our acts of parliament. Yet,
whatover way is made use of] it is incumbent. on the promulgators to do it ir
the most public and perspicuous manner; not like Caligula, who (according to
Dio Cassius) wroto his laws in & very small character, and hung them upon high
pillars, the more effectually to ensnare the people. ' There is still a more un-
reasonable method than this, which is called making of laws ex post facto; when
aftor an action (indifferent in itself) is committed, the legislator then for the first
time declares it to have been a crime, and inflicts a punishment upon the person
who hag committed it. Here it is impossible that the party could foresee that
an action, innocent when it was done, should be afterwards converted to guilt
by a subsequent law; he had therefore no cause to abstain from it; and all pun-
ishment for not abstaining must of consequence be cruel and unjust.(¢) All laws
should be therefore made to commence in futuro, and be notificd before their
commencement; which is implied in the term “prescribed.” But when this rule
is in the usual manner notified, or prescribed, it is then the subject’s business to
be thoroughly acquainted therewith; for if ignorance, of what he might know
were admitted as a legitimate excuse, the laws would be of no effect, but might
elways bo cluded with impunity.°
e o peieat e ot W Cero (ot 1o A0l b s el ut, e perbcstus, RO i s

in his oratlon, domo, 17) thus speaks: “ Vztant lges cicvitas ferre pas.rit’."
sacratm, velant gur;icn'm tabule, leges privatis homimbus
® An ex post facto law may be either of a public orof & The Roman privilegia seem to correspond to our bills of
private nature; and when we speak generally of an ez post  attainder, and bills of pains and penalties, which, though in
acto 1aw, wo perhaps always mean a law which compre- their nature they are ez post facto 1aws, yet are never called
the whole community. 80~~CHRISTIAN,

10 Many instances formerly occurred of acts of parliament taking effect prior to the
assing thereof, by legal relation from the first day of the session. See 1, Lev. 91,4
}[‘. R. 660; but this is remedied by 33 Geo. IIL. c. 13; and frequently it is provided that
the act shall commence at a future-named day.

In New York, every law, unless a different time is prescribed therein, takes effect on
the twentieth day after the day of its final passage. 1 R.S.157.

The statutes of the United States take effect from their date. 1 Kent’s Com. 426;
1 Gallis. 62; 7 Wheat.164. The constitution of the United States prevents Congress from
passing any ez post facto law. Article 1, sec. 2, § 3. So, article 1, sect. 10, ¢ 1, prevents
any State from passing any ex post facto law, or law impairing the obligation of contracts.
By ex post facto laws is only meant laws relating to criminal, not civil, matters. 7 Johns.
R.477; 3 Dallas, 386. See, however, 2 Peters 681,—Mr. Justice Johnson’s opinion.

According to the rule of the English law, acts of parliament took effect by relation
to the first day of the session of parliament at which they were passed, unless some
otizer day was specially named in the body of the act. The entire session of parliament
was regarded by a fiction as one day. In the case of the King vs. Thurston, this doctrine
of carrying a statute back by relation to the first day of the session was admitted in the
King’s Bench, although the consequence of it was to render an act murder which would
not have been so without such.relation. (1 Lev.91.) By the stat. 33.Geo. IIL. c. 13, it
was declared that statutes are to have effect only from the time they receive the.royal
assent; and the former rule was abolished, to use the words of the statute,. by reason of
“its great and manifest injustice.” ’

In the United States, an act of Congress takes effect from the time of its passage. So
wide-spread is the territory the.inhabitants.of which may be affected by the provisions
of such act, that it is impossible they can have notice of the existence of the law until
some time after it has been passed.

The Code Napoleon declared that laws were binding.from the.moment their promulga-
tion could be known ; and that the promulgation should be considered as known in the
department of the Imperial residence.one day afterthat promulgation, and in-each.of
the other departments of the French empire after the expiration of the same space of
time, augmented by as many days as there were distances of twenty leagues-between the
seat of government and the place. The New York Revised Statutes have also declared
that every law, unless a different time be prescribed therein, shall take effect throughout
the State on and not before the twentieth day after the day of its final. passage..

By the constitution of the United States, art. 1, s, 8 and 10, Congress and the States
are forbidden to pass ex post facto laws, An ex post facto law is one which renders an act
punishable in a manner in which it was not punishable when it.was committed. Every
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+.. But farther: municipal law is “a rule of civil conduct prescribed by the supreme
power in a state.” : For legislature, as was before observed, is the greatest act of
superiority that can be exercised by one being over another. erefore it in
requisite to the very essence of a law, that it be made by the supreme powor
Sovereignty and legislature are indeed convertible terms; one cannot subsist
without the other. .
*This will naturally lead us into a short inquiry concerning the nature .,.:
. i X . . [*7
of society and civil government; and the natural, inherent right that
belongs to the sovereignty of a state, wherever that sovereignty be lodged, of-
making and enforcing laws. . . .
The only true and natural foundations of society are the wants and the fears
of individuals. Not that we can believe, with some theoretical writers, that
therc ever was a time when there was no such thing as society either natural or
civil; and that, from the impulse of reason, and through a sense of their wants
and weaknesses, individuals met together in a large plain, entered into an
original contract, and chose the tallest man present to be their governor. This
notion, of an actually existing unconnected state of nature, is too wild to be
geriously admitted: and besides it is plainly contradictory to the revealed ac-
counts of the primitive origin of mankind, and their preservation two thousand
cars afterwards; both which were effected by tho means of, single families
hese formed the first natural society, among themselves; which, every day
extending its limits, laid the first though imperfect rudiments of civil or political
society: and when it grew too large to subsist with convenience in that pastoral
state, wherein the patriarchs appear to have lived, it mecessarily subdivided
itself by various migrations into more. Afterwards, as agriculture increased,
which employs and can maintain a much greater number of hands, migraiions
became less frequent: and various tribes, which had formerly separated, reunited
again; sometimes by compulsion and conquest, sometimes by accident, and some-
times perhaps by compact. But though society had not its formal beginning
from any convention of individuals, actuated by their wants and their fears; yet
it is the sense of their weakness and imperfection that keeps mankind together ;
that demonstrates the necessity of this union; and that therefore is the solid
and natural foundation, as well as the cement of civil society. .And this is what
we mean by the original contract of society; which, though perhaps in no
instance it has ever been formally expressed at the first institution of a state,
yet in nature and reason must always be understood and implied, *in the .,,g
very act of associating together: namely, that the whole should. proteet L
all its parts, and that every part should pay obedience to the will of the whole,
or, in other words, that the community should guard the rights of each indivi-
dual member, and that (in return for this protection) each individual should sub-
'mit to the laws of the community; without which submission of all it was im.
possible that protection should be certainly oxtended to any.?

law that makes an act done before the passing of the law, and which.was innocent when
done, criminal, or which aggravates a crime and makes it greater than it was when it
was committed, or which changes the punishment and inflicts a greater punishment
than the law annexed to the crime when committed, or which alters the legal rules of
evidence and makes less or different testimony than the law required at the time of the
commission of the offence sufficient in order to convict the offender, falls within this
dofinition. Ez post facto laws relate to penal and criminal proceedings, which impose
punishments or forfeitures, and not to civil proceedings, which affect private rights re-
trospectively. Retrospective laws and State laws divesting vested rights, unless ex post
Jacto, or impairing the obligation of contracts, do not fall within the prohibition con-
tained in the-constitution of the United States, however repugnant they may be to the
rinciples of sound legislation. - Of retrospective laws Lord Bacon says, ‘Cuyjus generis
leges; raro et magna cum cautione sunt adhibends: neque enim placet Janus in legibus.”
—TVact. de Just. Univ., aphorism xlvii. 1 Kent Com. 405, Cal(ﬁar vs. Bull, 3 Dall: 386
Fletcher vs. Peck, 6 Cranch, 135, Satterlee vs. Matthewson, 2 Peters, 413. Watson vs.
Mercer, 8 Peters, 88.—Smarswoop. . . '
1 Man is by nature a social being. He is made to live in the society.of other moral
bel‘lrlgs.‘ Iaiiae cannot be.contented in a state of solitude. -He would rather ¢ dw:sll,in- the
on L.
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For when civil socicty is once formed, government at the same timo results of
course, as necessary to preserve and to keep that society in‘order. “Unless some
superior be constituted, whose commands and decisions all the members are
bound to obey, they would still remain as in a state of nunture,without any
judge upon earth to define their several rights, and redress their several wrongs.

ut, as all the members which compose this society were naturally equal, it ‘may
be asked, in whose hands are the reins of government to be intrusted? To this
the general answer is easy; but the application of it to particular -cases lLas
occasioned one half of those mischiefs, which are apt to proceed from misguided
political zeal. In gencral, all mankind will agree that government should be
reposed in such persons,in whom those qualities are most likely to be £ und, the
perfection of which is among the attributes of Him who is.emphatically styled
the Supreme Being; the three grand requisites, I mean, of wisdom, of goodness,
and of power: wisdom, to discern the real interest of the community; goodness,
to endeavour always to pursue that real interest; and strength, or power, to
carry this knowledge and intention into action. These are the natural founda-
tions of sovereignty, and these are the requisites that ought to be found in every
well constituted frame of government.

midst of alarm than reign’ in a desert. The commentator is right when he says that
“man was formed for society, and, as is demonstrated by the writers on this subject, is
neither capable of living alone, nor, indeed, has the courage to do it.” But it is not con-
sistent wit% thia admission to say, as he afterwards does, that “the only true and natursl
foundations of society are the wants snd fears of individuals.” It may be fearlessly
asserted that a state of solitude would be unnatural and unsuited to a man if he had no
wants and no fears, He confounds in this passage society and government. It is true
that the wants and fears of individuals in society tend to government; or, as he after
wards expresses it, government “results of course, as necessary to preserve and keep
society in order.” But it would be more philosophical to go one step further back to
that principle in human nature which makes the wants and fears of men in society tend

necessarily to government. That principle is, that, strong as the social feelings are, the

mdividual or selfisk (using the word ‘in a sense not necessarily bad) are still stronger.
Each man, in consequence, looks more to his own interest and happiness than those of
others, and conflicts must take place,—universal discord and confusion, destructive of
the social state and the ends for which it is ordained, There must be a controlling
power somewhere lodged ; and, wherever or whatever it is, that is Government.

It having been shown that government is a necessary relation of man from his natural
zonstitution, it follows that government is right. The moral government of the Supreme
Being over the universe of matter and mind has this same moral quality. It is there-
fore 1n a secondary sense that all government—and, of course, human government—may
be said to be of divine ordination. In the creation of mornl beings with social natures,
this relation of government resulted as necessarily as the equality.of the three angles.of
a triangle to two right angles. It js in this sense we are to receive the declaration that
“‘the powers that be are ordained of God.”—Rom. xiii. L. | ’ ’

‘Writers have amused themselves with supposing an original compact in every society.
The nearest approach to such a thing in history is to be found in the original settlement
of the United States. The different colonies were constituted -under-charters from the
‘trown of Great Britain; and the original adventurers, ns well us those who succeede,
may without much violence be considered as having, either expressly or tacitly, becomea
Erties to a compact of society founded upon the terms set forth in those charters.

ch colony was a separate state or nation. They all agreed in recognising the King of
&reat Britain as their supreme executive magistrate, and the power of the British Par-
liament to extend over them in certain respects; but, in the main, theirlocal laws were
to be made by them through their Representative Assemblies. At the Revolution, they
threw off their dependence upon the British crown and declared themselves “free and
independent States”” The Declaration of Independence was the joint and several act
of the colonies, and its effect was to constitute each separate colony a free and independ-
oent State. So they themselves considered; for, as they had done before, they con-
tinued to act by a Congress of States, each State, by its delegates, having one vote in the
Congress; and ‘when, subsequently, they entered into articles of confederation, it wans
declared expressly, * Each State retains its sovereignty, freedom, nnd independence, and
every power, jurisdiction, and right which is not by this Confederation expressly dele-
‘pated to the United States in Congress assembled.” -

The f;u‘ndamental principle announced to the world ir‘the Declaration of Independ.
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. How the.several forms of government we now gee in the -world at first actu.
ally began, is matter of great uncertainty, and has occasioned infinite disputes.
It is not my business or intention to enter into any of them. However they
began, or by *what right soever they subsist, there is and must.be in all , 49
of them a supreme, irresistible, absolute, uncontrolled authority, in which - I

the jura summi imperti, or the rights of sovereignty, reside. And this authority
is placed in those hands, wherein (according to the opinion of the founders of
such respective states, either expressly given, or collected from their tacit appro
bation) tho qualities requisite for supremacy, wisdom, goodness, and power, are
the most likely to be found. .

The political writers of antiquity will not allow more than three regular forms
of government: the first, when the sovereign power is lodged in an aggregate
assembly, consisting of all the free members of a community, which is called a
democracy; the second, when it is lodged in a council, composed of select mem-
bers, and then it is styled an aristocracy; the last, when it is intrusted in the
hands of a single person, and then it takes the name of 2 monarchy. Al] other
species of government, they say, are either corruptions of; or reducible to, these
three. . )

By the sovereign power, as was before observed, is meant the making of laws,
for wherever that power resides, all others must conform to and be directed by
it, whatever appearance the-outward form and administration of the government
may put on. For it is at any time in the option of the legislature to alter that
form and administration by 'a new edict or rule, and to put the execution of the
laws into whatever hands it ﬁleases; by constituting one, or a few, or many
exccutive magistrates: and all the other powers of the state must obey the

ence was that governments derive their just powers from the consent of the goveined,
that it is the right of the people to alter or abolish their form of government and, insti-
tute a new one, laying its foundation on such principles and organizing its powers in
such form as to them shall seem most likely to effect their safety and happiness. This
may be treated as the established doctrine of .this country, Nor is it inconsistent with
any thing before advanced in these notes; for, while government is a moral relation
necessarily resulting from the nature of men, and therefore of divine ordination, the
particular form of government is evidently of human contrivance. The great majority
of governments have been the result of force*or fraud; yet even these may be con-
sidered as resting upon the tacit consent or acquiescence of the governed. If they have
the physical power, they are competent to overthrow it; nor are other nations justified
in interfering in such domestic conflicts. It is to be remarked that in the freest nations
—even.in the republics which compose_the United States—the consent of the entire
body of the people has never been expressly obtained. The people comprehend all the
men, women, and children of every age and class. A certain number of the men have
assumed to act in the name of all the community. The qualifications of electors or
voters was in_general settled by the colonial charters, and so continued until altered
subsequently by the authority of the same body. It was settled, too, that the acts of
the majority of such body of electors were binding on the whole number. .

Very plainly, then, it is essential to the American doctrine to hold that every citizen
shall have a right at any time to expafriafe himself.. It is well known that it is settled
to the contrary in the lgnglish courts. Nemo potest exuere patriam, But how can the con-
sent of .the governed be in any sense implied if the citizen is coerced to remain & mem-
ber of the state through all the changes which its_form of government may undergo,
whether with or without his approbation? It is clear that in any such change, he may
remove himself and his property to another country if he chooses, and should %e allowed
& reasonable time in which to make his election. This course was adopted,at the period
of the American Revolution. All persons, whether natives or inhabxt,ants, were oonsi-
dered entitled to make their choice either to remain subjects of the British crown or to
become citizens of one or other of the United States. This choice was necessarily to.be
made within a reasonable time. In some cases, that time was pointed out by express
acts of the legislature ; and the fact of abiding within the State after its assumed inde-
pendence, or after some other gpecified period, was declared to be an election to hecome
a citizen. That was the course in Massachusetts, New York, New Jersey, and Penn-
sylvania. In other States, no special laws were passed, but each case was left to be

ecided upon its own circumstances, according to the voluntary acts and conduot of ths
party.—SHARsWOOD. g
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legnslative powér in the discharge of their several functions, or else the‘consiitu
tion is at an end.” :

I

- 1 The sovereignty or supreme power in every state resides ultimately in the body of
tho people. Blackstone supposes the jura summi imperii, or the right of sovereignty, to
reside in those hands in which the exercise of the power of making laws is placed. Our
simple and more reasonable idea is, that the government is a mere agency established
by the people for'the exercise of those powers which reside in them. The powers of
government are not, in strictness, granted, but delegated, powers. As all delegated powers
are, they are trust powers, and may be revoked. It results that no portion of sovereiguty
resides in government. A man makes no grant of his estate when he constitutes an
attorney to manage it. The sovereignty—the jura summi imperii—resides in the body of
the state or nation by whose consent, expressed or implied, a form of government was
at one time established as the organ to make known its sovereign will. This sovereignty
is indivisible, and can be lost only in one way,—by a voluntary or forced subjection to, or
merger with, some other state or people. -

That act of the people which constitutes the form of government we call the constitu-
tiom. It may be a general unlimited delegation of all the power of the people to certain

rescribed functionaries. This is the case with the English constitution. The king,

ords, and Commons are vested with unlimited power. They can change at any time the
established form of the government, and have done so in ‘many instances, as in the
change of the succession to the throne, the powers and organization of the Lords and
House of Commons. What is popularly termed the English constitution are certain
principles according to which the government has been organized, and which, according
to the most liberal view, forms an implied restriction upon the omnipotence of -the king,
Lords, and Commons. Yet it is certain that, if Parliament were to pass a law clearly
inconsistent with those principles, no court in England would venture to pronounce it
void. And if it could not be repealed by the force of the popular will,%y the same
power which made it, it would have to be submitted to ss the law of the land, unless the
people chose to resort to a revolution. Revolution means nothing more nor less than a
peaceable or forcible change by a people of their constitution. .

The constitutions of our American Republics have always been written. The charters
which preseribed the forms of government were so. Those adopted by the several States
at the period of the Revolution were all so. They not only organized 'the several de-
partments,—the legislative, executive, and judicial,—but by various Bills of Rights, as
well as exgress restrictions, prescribed limitations to the power of the government. In
other words, certain of the powers of sovereignty they refused to delegate, and as to
others, provided that they should only be exercised in a prescribed manner. It results
that the provisions of the constitution, emanating directly from the people, are the ex-
pression of their permanent will, and no act of the government inconsistent with it of
any validity. The courts will pronounce such acts invalid, null, and void. “It is em-
phatically the province and (ﬁlty of the judicial department to say what the law is.
Those who apply the rule to particular cases must of necessity expound and interprei
that rule. If two laws conflict with each other, the courts must decide on the operatior
of each. Soif alaw be in opposition to the constitution, if both the law and the con
stitution apply to a particular case, so that the court must either decide that case con-
formably to the law, disregarding the constitution, or conformably to the constitution,
disregarding the law, the court must determine which of the conflicting rules governs
the case. This is of the essence of judicial duty. If, thenythe courts are to regard the
constitution, and the constitution is superior to any ordinary act of the legislature,
the constitution, and not such ordinary act, must govern the case to which tiey both
a}:fﬂy. Those, then, who controvert the principle that the constitution is to be con-
sidered in court as a paramount law are reduced to the necessity of maintaining
that courts must close their eyes on the constitution nand see only the law. This doc-
trine must subyert the very foundation of all written constitutions. It would declare
that an act which, according to the principles and theory of our government, is entirely
void, is yet in practice completely obligatory. It would declare that, if the legislature
shall do what is expressly forbidden, such act, notwithstanding the express prohibition,
is in reality effectual. It would be giving to the legislature a practical and real omnipo-
tence with the same breath which professes to restrict their powers within narrow limits.
It is prescribing limits and declaring that those limits may be passed at pleasure.”—C. J.
MarsmHaLL, in Marbury vs. Madison, 1 Cranch, 177.

In genera], in our State constitutions the right of suffrage is almost universally ex-
tended. to all fre¢ white male citizens, and the principle is to give effect to the will of the
_numerical majority of the voters. Vet the States are not pure, but representative, de-
mocrucies. The legislative functions are vested in two separate bodies, differently con-
thtuteda,o—a Senate and a House,—whose concurrence is required to the passage of laws,
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_ In a democracy, where the right of making laws resides.in the.people at
large, public .virtue, or goodness of intention, is*more likely to be found, than
either of the other qualities of government, Popular assemblies are frequently
foolish in their contrivance, and weak in their execution; but gencrally mean to
do the thing that is right and just, and have always a degree of patriotism or
ublic spirit. . In *aristocracies there is more wisdom to be found, than in ..o
the other frames of government; being composed, or intended to be com- L
posed, of the most experienced citizens: but there is less honesty than in a
republic, and less strength than in a monarchy. A monarchy is indeed the most
powerful of any; for, by the entire conjunction of the legislative and executive
powers, all the sinews of %overnment are knitted together, and united in the hand
of the prince : but then there is imminent danger of his cmploying that strength
to improvident or oppressive purposes. ( .
Thus these three species of government have, all of them, their seveial -per-
fections and imperfections. Democracies are usually the best calculated to direct
the end of a law; aristocracies to invent the.means by which that end shall be
obtained; and monarchies to carry these means into execution. And the
ancients, as was observed, had in general no idea of any other permanent form

and a qualified veto is generally allowed to the executive. But, as the representatives
of the people in the legislatures are elected by separate districts, it may so happen, if
there are large majorities for some of the representatives, while those of different views
are chosen by small majorities, that either or both branches may not truly represent the
views of a majority of all the voters. While the bare numerical majority may be safely
intrusted with the election of the executive magistrate, and in general, ditectly or indi-
rectly, with the disposition of the offices of trust and profit, it has long been a prevailing
opinion that something more than a bare numerical majority should be required in the
passage, of laws. Stability is of the highest importance in regard to measures of financial
and jurisprudential policy ; and. where parties are pretty nearly equally divided, a sudden
gust of popular excitement—a flying camp of voters easily swayed by passion or interest
from one side to another—what is still worse, a small neutral party with one idea, ready
to make its terms with either of the others—will often change. the politics of a state so
frequently as to be very injurious to the best interests of the commonwealth. The diffi-
culty is, and has been felt to be, how to arrange such a system which, while not denying
to the numerical majority its legitimate influence, will operate to afford such a check
upon it as to secure the rights and interests of The minority. Pérhaps the adoption of
a different basis for the two branches, as of territory for the Senate, and of population
for the lower house, comes nearer practicability than any other plan.

Besides the constitutions of the several States, there is also the constitution of the United
States, with paramount authority over the people of all the States. By that constitu-
tion certain specified powers were delegated to a general or federal government,—all
powers not delegated being reserved to the States or to the people. The special powers
thus delegated are principally such as concern the foreign relations of the country, the
rights of war and peace, the regulation of foreign and domestic commerce, and other ob-
Jjects most appropriately assigned to the general government. The government invested
with the exercise of these powers is distributed into legislative, executive, and judicial
departments. The legislative is divided into two branches,—a Senate, composed of
two members from each State, elected by the legislature thereof, and a House, composed
of representatives from each State in proportion to their respective numbers, determined
by adding to the whole number of free persons, including those bound to service for a
term of years and excluding Indians not taxed, three-fifths of all other persons. The
voters in each State are such persons ns by the constitution thereof are the electcrs of
the most numerous branch of the State legislature. The executive power is vested in
o President, who is chosen by electors chosen in. each State as its legislature may pre-
acribe,—each State being entitled to as many electors as it has Senators and representa-
tives. He has a qualified veto upon the acts of the legislature. The judicial power is
vested in a supreme court, and such inferior courts as may be established by law,—the
Judges receiving their appointment from the President by and with the advice and con-
sent of the Senate, and holding. their office by the tenure of good behaviour. It.is
unnecessary to proceed with further details on this subject. The student must be
referred ta the instrument itself, with which he should make himself familiar at an early
stage of his professional studies; and it would be well worth his while to commit it to
memory. so as to have i‘e very words at all times at command.—Smarswoob. P
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of goyernmen , bul these three: for though Gicero(f) declares himself of opinion,
“ esse optime -constitutam rempublicam que ex tribus generibus illis, regali, optimo,

et populari, sit modice confusa ;” yet Tacitus treats this notion of a mixed govern-

_ ment, formed out of them all, and partaking of the advantages of each, as a
visionary whim, and one that, if offected, couﬁi never be lasting or secure.(g)
But, happily for us of this island, the British constitution has long remained, and
I trust long continue, a standing exeeption to the truth of this observation,
For, as with us the executive power of the laws is lodged in a single porson, they
have all the advantages of strength and despateh, that are to be found in the most
absolute monarchy: and, as the legislature of the kingdom is intrusted to three dis-

£V

tinct powers, entirely independent of each other; first, the king; secondly, the -

lords spiritual and temporal, which is an aristocratical assemblal.l’;e of persons
*51 selocted for their piety, *their birth, their wisdom, their valour, or their
] property; and, thirdly, the House of Commons, freely chosen by the people
Jfrom among themselves, which makes it a kind of demoeracy: as this aggregate
body, actuated by different springs, and attentive to different interests, composes
the British parliament, and has the supreme disposal of every thing; there can
no inconvenience be attempted by either of the three branches, but will be with-
stood by ono of the other two; each branch being armed with a negative power,
sufficient to repel any innovation which it shall think inexpedient or dangerous.
Here then is lodged the sovereignty of the British constitution; and lodged
as beneficially as is possible for society. For in no other shape could we be so cer-

tain of finding the three great qualities of government so well and so happily united.

If the supreme power werelodged in any one of the three branches separately,
we must be exposed to the inconveniences of either absolute monarchy, aris-
‘ocracy, or democracy; and so want two of the threo principal ingredients of
good polity, either virtue, wisdom, or power. Ifit were lodged in any two of the
brancﬁes ; for instance, in the king and House of Lords, our laws might be provi-
dently made and well executed, but they might not always have the good of the
people in view : if lodged in the king and commons, we should want that circum-
spection and mediatory caution, which the wisdom of the peers is to afford : if the
supreme rights of legislature were lodged in the two houses only, and the king
had no negative upon their proceedings, they might be tempted to encroach upon
the royal prerogative, or perhaps to abolish the kingly office, and theroby weaken
(if not totally destroy) the strongth of the executive power. But the constitu-
tional government of this island is so admirably tempered and compounded, that
nothing can endanger or hurt it, but destroying the equilibrium of power between
one branch of the legislature and the rest. Xor if ever it should happen that
the independence of any one of the three should be lost, or that it should be-
%521 come subservient to the views of either of the other two, there wounld

~4  *goon be an end of our constitution.* The le%islature would be changed
from that, which (upon the supposition of an original contract, either actual or
implied) is presumed to have been originally set up by the general consent and
fundamental act of the society : and such a change, however effected, is, accord-
ing to Mr. Locke,(A) (who perhaps carries his theory too far,) at once an entire
-lissolution of the bands of government; and the people are thereby reduced to

f: !))“Ia‘hh fragments, de rep. L 2. - laudari facilius quam evenire, vel si evenit, haud diuturna

nclas nationes ef u. populus aut primores, aul esse potest.” Ann.lL 4.
wngdi regunt ; delecta ex Ais et constiluta reipublics forma (*) On government, part 2, § 212

B If it be true that there would be an.end of the constitution if at any time any vne of
the three should become subservient to the views of either of the other branches, then
assuredly the constitution is at an end; for it would be difficult to contend that in
th times of Ilenry VIII. and Elizabeth the two Houses of Parlinment were not sub-
servient to the crown, or that before the Reform Act the House of Lords had not the
ascendency, or that since that act the House of Commons have not had it. Indeed, it
does not seem easy to name any eventful geriod of our constitutional history when the
exact equilibrium of power, referred to by Blackstone, existed. That this supposed
-theory of our constitution is now denied by political writers of different parties is, at
any rate, indisputable.—STEWART. -
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a-state of -anarchy, with liberty to constitute to-themselves a new lagislative
awer, - - - .-

P Having thus cursorily considered the three usual species of government, and
our own sinélular constitution, selected and compounded from them all, I proceed
to observe, that, as the power of making laws constitutes the supreme authority,
so wherever the supreme authority in any state resides, it is the right of that
atthority to make faws; that is, in the words of our definition, to prescribe the
rule of cvil action. And this may be discovered from the very end and institution
of civil states. For a state is a collective body, composed of a multitude of indi-
viduals, united for their safoty and convenience, and intending to act together
as one man. If it therefore is to act as one man, it ought to act by ono uniform
will. But, inasmuch as political communities are made up of many natural per-
sons, each of whom has his particular will and inclination, these several wills
cannot by any natural union be joined to‘fether, or tempered and disposed into
a lasting harmony, so as to constitute and produce that one uniform will of the
whole. It can therefore be no otherwise produced than by a political union;
by the consent of all persons to submit their own private wills to the will of
one man, or of one or more assemblies of men, to whom the supreme authority
is intrusted : and this will of that one man, or assemblage of men_ ‘s in different
states, according to their different constitutions, understood to be luw.

Thus far as to the right of the supreme power to make laws; but farther, it is

its duty likowise. For sinee the *respective members are bound to con- *53
. form themselves to the will of the state, it is expedient that they receive L
directions from the state declaratory of that its will. But, as 1t is impossible,
in so great a multitude, to give injunctions to every particular man, relative to
each particular action, it i therefore incumbent on the state to establish genoral
rules, for the perpetual information and direction of all persons in all points,
whether of positive or negative. duty. And this,in order that every man may
know what to look upon as his own, what as another’s; what absolute and what
relative duties are required at his hands; what is to be esteemed honest, dis-
honest, or indifferent; what degree every.man retains of his natural liberty;
what he has given up as the price of the benefits of society; and after what
manner each person is to moderate the use and exercisc of those rights which
the state assigns him, in order to promoto and secure the public tranquillity.
. From what has been advanced, the truth of the former branch of our definition,
is (I trust) sufficiently evident; that “municipal law is a rule of civil conduct pre-
scribed by the supreme power in a state” T proceed now (o the latter branch
of it; that it is & rule so prescribed, « commanding what is right, and prohibiting
what is wrong.*

Now in order to do this completely, it is first of all necessary that the bound-
aries of right and wrong be established and ascertained by law. And when
this is once done, it will %ollow of course that it is likewise the business of the
law, considered as a rule of civil conduct, to enforce these rights, and to restrain
or redress these wrongs. It remains therefore only to consider in what manner
the law is said to ascertain the boundaries of right and wrong; and the methods
which it takes'to command the one and prohibit the other.

For this purpose every law may be said to consist of several paris: one,
declaratory ; whereby the rights to be observed, and the wrongs to be eschewed,
are clearly defined and *laid down: .another, directory; whereby the sub- [*51
jeot is instructed and enjoined to observe those rights, and to abstain

rom the commission of those wrongs: & third, remedial, whereby a method is
pointed out to recover a man’s private rights, or redress his private wrongs: to
which may be added a fourth, usually termed the sanction, or vindicatory branch
of the law; whereby it is significd what evil or penalty shall be inourred by such
88 commit any public wrongs, and transgress or neglect their duty.

- With regard to the first of these, tha declaratory part of the municipal law,
‘this depends not so much upon the law of revelation or of nature, as upon tho
wisdom and will of the legislator. This doctrine, which before was slightly

touched, deserves a more particular explication. Those rights then Wl;ioch God
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and nature have established, and are therefore called natural rights, such as are
life and liberty, need not the aid of human laws to be more effectually invested
in every man than they arc; neither do they receive any additional strength
when declared by the municipal laws to be inviolable. On the contrary, no
human legislature has power to abridge or destroy them, unless the owner shall
himself commit some act that amounts to a forfeiture. Neither do divine or
natural duties (such as, for instance, the worship of God, the maintenance of
children, and the like) receive any stronger sanction from being also declared to
be duties by the law of the land. Theo case is the same as to crimes and misde-
mesnors, that are forbidden by the superior laws, and therefore styled mala in se,
such as murder, theft, and perjury; which contract no additional turpitude from
being declared unlawful by the inferior legislature. For that legislature in all
these cases acts only, as was before observed, in subordination to the great law-
giver, transcribing and publishing his precepts. So that, upon the whole, the
declaratory part of the municipal law has no force or operation at all, with
regard to actions that are naturally and intrinsically right or wrong.
*55] *But, with regard to things in themselves indifferent, the casc is entircly
altered. These become either right or wrong, just or unjust, duties or
misdemesnors, according as tho municipal legislator sees proper, for promoting
the welfare of the society, and more cffectually carrying on the purposes of civil
life. Thus our own common law has declared, that the goods of the wife do
instantly upon marriage become the property and right of the husbhand; and
our statute law has declared all monopolies a public offence : yet that right, and
this offence, have no foundation in nature, but are merely created by the law, for
tho purposes of civil society. And sometimes, where the thing itself has its rise
from the law of nature, the particular circumstances and mode of doing it become
right or wrong, as the law of the land shall direct. Thus, for instance, in
civil duties; obedience to superiors is the doctrine of revealed as well as natural
religion : but who those superiors shall be, and in what circumstances or to what
degrees they shall be obeyed, it is the province of human laws to determine,
And so, a8 to injuries or crimes, it must be left to our own legislature to decide,
in what cases the seizing another’s cattle shall amount to a trespass or a theft;
and where it shall be a justifiable action, as when a landlord takes them by way
of distress for rent.

Thus much for the declaratory part of the municipal law: and the directory
stands much upon the same footing; for this virtually includes the former, the
declaration being usually collected from the direction. The law that says, “thou
shalt not steal,” implies a declaration that stealing is a crime. And we have
seen(i) that, in things naturally indifferent, the very essence of right and wrong
dc{)ncnds upor the direction of the laws to do or to omit them.

he remedial part of a law is 80 necessary a consequence of the former two,
*561 that laws must be very vague and imperfect *without it. For in vain
would rights be declared, in vain directed to bo observed, if there were
no method of recovering and asserting these rights, when wrongfully withheld
or invaded. This is what we mean properly, when we speak of the protection
of the law. When, for instance, the declaratory part of the law has said, ¢ that
the field or inheritance, which belonged to Titius’s father, is vested by his death
in Titius;” and the directory part has «forbidden any one to enter on another's
property, without the leave of the owner:” if Gaius after this will presume to
take possession of the land, the remedial part of the law will then interpnse
its office; will make Gaius restore the possession to Titius, and also pay him
damages for the invasion.

With regard to the sanction of laws, or the evil that may attend the breach
of public duties, it is observed, that human legislators have for the most part
chosen to make the sanction of their laws rather vindicatory than remuneratory,
or 1o consist rather in punishinents, than in actual particular rewards. Because,
in the first place, the quiet enjoyment and protection of all our civil rights and
“berties, which are the sure and general consequence of obedience to the muni.

() See page 43.
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cipal law, are in themselves the best and most valuable of all rewards. Because
also, wero the exercise of every virtue to be enforced by the proposal of particu.
lar rewards, it were impossible for any state to furnish stock enough for so pro-
fuse a bounty. And farther, because the dread of evil is a much more forcible
principle of human actions than the prospect of good.(k) For which reasons,
though a prudent bestowing of rewards is sometimes of exquisite use, yet we
find that those civil laws, which enforce and enjoin our duty. do seldom, if ever,
propose any privilege or gift to such as obey the law; but do constantly come
armed with a penalty denounced against transgressors, either expressly defining
the nature and quantity of the punishment, or else leaving it to the discretion
of the judges, and those who are intrusted with tho care of putting the laws in
execution.

*Of all the parts of a law the most effectual is the vindicatory. For it 57
is but lost labour to say, “do this, or avoid that,” unless we also declare, [*5
“this shall be the consequence of your non-compliance.” We must therefore
observe, that the main strength and force of a law consists in the penalty
annexed to it. Herein is to be found the principal obligation of human laws.

Legislators and their laws are said to compel and oblige: not that by any
natural violence they so constrain a man, as to render it impossible for him to
act otherwise than as they direct, which is the strict sense of obligation; but
because, by declaring and exhibiting a penalty against offenders, they bring it
to pass that no man can easily choose to transgress the law; since, by reason of
the impending correction, compliance is in a high degreo preferable to disobe-
dience. And, even where rewards are proposed as well as punishinents threat-
ened, tho obligation of the law seems chiefly to consist in the penalty; for
rewards, in their nature, can only persuade and allure; nothing is compulsory
but punishment.

It is true, it hath been holden, and very justly, by the principal of our ethical
writers, that human laws are binding upon men’s conscionces. Bat if that wero
the only or most forcible obligation, the good only would regard the laws, and
the bad would set them at defiance. And, true as this principle is, it must still
be understood with some restriction. It holds, I apprehend, as to rights; and
that, when the law has determined the field to belong to Titius, it is matter of
conscience no longer to withhold or to invade it. So also in regard to natural
duties, and such offences as are mala in se: here we are bound in conscience;
beeause we are bound by superior laws, before those human laws were in being,
to perform the one and abstain from the other. But in relation to those laws
which enjoin only positive duties, and forbid only such things as are not mala in
se, but mala prohibita merely, without any intermixture of moral guilt, [*58
*annexing a penalty to non-compliance,(!) here I apprehend conscience is
no farther concerned, than by directing a submission to the penalty, in caso of
our breach of those laws: for otherwise the multitude of penal laws in a stato
would not only be looked upon as an impolitic, but would also be a very wicked
thing; if every such law were a snare for the conscience of the subject. But in
these cases the allernative is offered to every man; “eithor abstain from this, or
submit to such a penalty:” and his conscience will be clear, whichever side of
the alternative he thinks proper to cmbrace. Thus, by the statutes for pre-
serving the game, a penalty is denounced against every unqualified person that
kills a hare, and against every person who possesses a partridge in August. And
80 too, by other statutes, pecuniary penalties are inflicted for exercising trades
without serving an agprenticeship thereto,* for not burying the dead in woollen,
for not performing tho statute-work on the public roads, and for innumerable
other positive misdemesnors. Now these prohibitory laws do not make the
transgression a moral offence, or sin: the only obligation in conscience is to
submit to the penalty, if levied. It must however be observed, that wo are here

(*) Locke, Ium. Und., b. iL. ¢. 2L (7) See book iL. page 420,

Y By stat. 54 Geo. II1., c. 96, this law, and by stat. 54 Geo. III., c. 108 that for not
ourying in woollen, are repealed.—CHIrTY. a
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speaking of faws that are simply and purely penal, whore the thinz forbidden o1
enjoine(f is wholly a matter of indifference, and where the penalty inflicted is an
adequate compensation for the civil inconvenience supposed to arise from the
offence.* But where disobedience to the law involves in it also any degree of
ublic mischief or private injury, there it falls within our former distinction, and
18 also an offence against conscience.%n!:
I have now gone through the definition laid down of a municipal law; and

wm) Lex pure p lis obligat tantum ad p , non ilem  poenam. (Sanderson de conscient, obligat. prael. vill. & 17,
nl(czdm#la:pmalﬁm{dadadculpmobhyat,dad 24) ( e am

18 This is a doctrine to which the editor cannot subscribe. It is an important question,
and deserves a more extensive discussion than can conveniently be introduced into a
note The solution of it may not only affect the quiet of the minds of conscientious
men, but may be the foundation of arguments and decisions in every branch of the law.
To form a true judgment upon this subject, it is necessary to take into consideration
the nature of moral and positive laws. The principle of both is the same,—viz., utility,
or the general happiness and true interests of mankind, “atque ipsa utilitas justi prope mater
el aqui.”’

But the necessity of one set of laws is seen prior to experience; of the other, poste
rior. A moral rule is such, that every man’s reason, if not perverted, dictates it to him
2s soon as he associates with other men. It is universal, and must be the same in every
part of the world. Do not kill, do not steal, do not violate promises, must be equally
obligatory in England, Lapland, Turkey, and China. But & positive law is discovered hy
experience to be useful and necessary only to men in certain districts, or under peculiar
circumstances. It is said that it is a capital crime in Holland to kill a stork, because
that animal destroys the vermin which would undermine the dykes, or banks, upon
which the existence of the country depends. This may be a wise law in Holland ; but
the life of a stork in England would be of no more value than that of a sparrow, and
such a law would be useless and cruel in this country.

By the laws of nature and reason, every man is permitted to build his house in any
manner he pleases; but, from the experience of the destructive effects of fire in Lon-
don, the legislature, with great wisdom, enacted that all party-walls should be of a cer-
tain thickness; and it is somewhat surprising that they did not extend this provident
act to all other great towns. (14 Geo. IIIL,, ¢.78.)

It was also discovered, by experience, that dreadful consequences ensued when sea-
faring people, who returned from distant countries infected with the plague, were per
mitted immediately to come on shore and mix with the healthy inhabitants. It was,
therefore, a wise and merciful law, though restrictive of natural right and liberty, which
compelled such persons to be purified from all contagion by performing quarantine
(Book iv., 161.)

He who, by the breach of these positive laws, introduces conflagration and pestilence,
E_ st;lrely guilty of a much greater crime than he is who deprives another of his purse or

is horse.

The laws against smuggling are entirely juris positivi; but the criminality of actions can
only be measured by their consequences; and he who saves a sum of money by evading
the payment of a tax does exactly the same injury to society as he who steals so much
from the treasury, and is therefore guilty of as great immorality, or as great an act of
dishonesty. Or, smuggling has been compared to that species of fraud which a man
would practise who should join with his friends in ordering a dinner at a tavern, and,
after the festivity and gratifications of the day, should steal away and leave his com-
panions to pay his share of the reckoning,

Punishments or penalties are never intended as an equivalent or a composition for the
commission of the offence; but they are that degree of pain or inconvenience which is
supposed to be sufficient to deter men from introducing that greater degree of inconve-
nience which would result to the community from the general permission of that act
which the law prohibits. It is no recompense to & man’s country for the consequences
of an illegal act that he should afterwards be whipped, or should stand in the pillory, or
lie in a joil. But in positive laws. as in moral rules, it is equally false that omniz peccata

aria sunt. If there are laws (such as the game-laws) which, in the public opinion, pro-
uce little benefit or no salutary effect to society, a conscientious man will feel, perhaps,
no further regard for the observance of them than from the consideration that his
example may encourage others to violate those laws which are certainly beneficial to
the community. Indeed, the last sentence of the learned judge upon this subject is an
answer to his own doctrine; for the disobedience of any law in existence must be pre
amed to involve in it either public mischief or private injury. It is related of Socrates
42
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have shown that it is “a rule of civil conduct prescribed by the supreme power
in a state, commanding what is right, and prohibiting what is wrong;” in the
explication of which 1 have endeavoured to interweave a few useful principles
concerning the mnature of civil government, and the obligation of human laws
Before I conclude this section, it may not be amiss to add a fow observationa
concerning the interpretation of laws.

When any doubt arose upon the construction of the Roman laws, the usage
was to state the case to the emperor in writing, and take his opinion upon it.
This was certainly a bad method of interpretation. To interrogate the legis-
laturo to decide particular disputes is not only endless, but affords great room
for partiality and oppression. The answers of the emperor were called his ro-
seripts, and these had in succceding cases the force of perpetual laws; though
they ought to be earefully distinguished by overy rational civilian from those
general constitutions which had only tho nature of things for their guide. The
emperor Macrinus, as his historian Capitolinus informs us, had once resolved to
*abolish tbese rescripts, and retain only the general edicts: he could not 59
bear that the hasty and crude answers of such princes as Commodus and A
Caracalla should be reverenced as laws. But Justinian thought otherwise,(n)
and he has preserved them all. In like manner the canon %ﬂWS, or decretal
cpistles of the popes, are all of them rescripts in the strictest sense. Contrary
to all true forms of reasoning, they argue from particulars to generals.

The fairest and most rational method to interpret the will of the logislator is
by exploring his intentions at the time when the law was made, by signs the
most natural and probable. And these signs are either the words, the context,
the subject matter, tho effects and consequonce, or the spirit and reason of the
law. Let us take a short view of them all.

1. Words are generally to be understood in their usual and most known signi-
fication ; not so much regarding the propriety of grammar, as their general and
popular use. Thus the law mentioned by Puffendorf(o) which forbade a layman
to lay hands on a priest, was adjudged to extend to him who had hurt a priest
with a weapon. Again, terms of art, or technical terms, must be taken accord-

®) st 1,2, 6. (9 Lof N.and N. 5,12,3.

that he made a promise with himself to observe the laws of his country; but this is
nothing more than what every good man ought both to promise and perform; and he
ought to promise, still further, that he will exert all his power to compel others to obey
them. As the chief design of established government is the prevention of crimes and
the enforcement of the moral duties of man, obedience to that government necessarily
becomes one of the highest of moral obligations; and the principle of moral and posi-
tive laws being precisely the same, they become so blended that the discrimination be-
tween them is frequently difficult or impracticable, or, as the author of ““The Doctor
and Student” has expressed it with beautiful simplicity, “In every law positive well
made is somewhat of the law of reason and of the law of God; and to discern the law
of God and the law of reason from the law positive is very hard.” 1 Dial.c.4. An elo-
quent modern divine has also said, “Let the great general duty of submission to civil
authority be engraven on our hearts, wrought into the very habit of the mind, and made
a part of our elementary morality.” Halls Sermon, Oct. 1803.—CHRISTIAN.

The morality of this position of the learned commentator has been well questioned.
Its soundness as a legal principle, though it once had sway in the courts, has been since
repudiated. With all the qualifications which have been cautiously annexed to it in
the text,—namely, that the thing forbidden or enjoined is wholly & matter of indiffer-
ence, and the penalty inflicted an adequate compensation for the civil inconvenience
supposed to arise from the offence,—it must be admitted to be fraught with practical
danger to society. There is a moral obligation resting on every individual to obey the
laws of that community in which he lives. The breach of any known law is a violation
of that obligation. If the laws be so multiplied that the citizen cannot be expected to
know or understand them, then, although in the eye of the law he may not be excused,
—legis ignorantia neminem excusat,—yet it is different in foro conscientic. This is the
answer to the suggestion that such laws would be a snare to the conseience. But if the
subject knows, or ought to know, the law, if he had exercised ordinary diligence. he
has no right to set up his own judgment as to the indifference of the action which the
legislature has prohibited or enjoined. Every penalty implies a prohibition, even it
not expressed. 1t is now well settled that every contract to do a thing made ‘genal by
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ing Lo the acceptation of tho learned in each art, trade, and science. So in
tho act of settlement, where the crown of England is limited “to the princess
Sophia, and the heirs of her body, being Protestants,” it becomes necessary to call
in the assistance of lawyers to aseertain the precise idea of the words ¢keirs of her
body,” whicly, in a legal sense, comprise only certain of her lineal descendants.'
*607 *2, If words happen to be still dubious, we may establish their mean-
ing from the context, with which it may be of singular use to compare a
word, or a sentence, whenever they are ambiguous, equivoeal, or intricate. Thus
the proeme, or &)reamble, is often called in to help the construction of an act of
parliament.® Of the same nature and use is the comparison of a law with
other laws, that are mado by the same legislator, that have some affinity with
the subject, or that oxpressly relate to the same point.* Thus, when the law

statute is void as unlawful. Aubert vs. Maze, 2 Bos. & Pul. 371. Cannon wvs. Bryce,
3 B. & Ald. 179. De Begnis vs. Armistead, 10 Bingh. 107. Mitchell vs. Smith, 4 Dall.
269; 1 Binn. 118. Elkins vs. Parkhurst, 17 Verm. 105.—Smarswoob.

18 If words or expressions have acquired a definite meaning in law, they must be
so expounded. 2 M. & Sel.230. 1 Term. Rep. 723.

The natural import of the words is to be adopted ; and if technical words are used,
they are in general to have assigned to them their technical sense. Ez parte Hall,
1 Pick. 261, The Statc vs. Smith, 5 Humph. 392. Bank vs. Cook, 4 Pick. 405. Where
a word has a clear and settled meaning at common law, it ought to have the same
meaning in construing a statute in which it is used. Adams vs. Turrentine, 8 Iredell,
147. Where a law is plain and unambiguous, whether expressed in general or limited
terms, there is no room left for construction, and a resort to extrinsic facts is not per-
mitted to ascertain its meaning. Bartlett vs. Morris, 9 Porter, 266. No mere misnomer
in the name of a natural person or corporation is fatal to the validity of an act if the
person or corporation intended can be collected from the words. Blanchard vs. Sprague,
8 Sumner, 279. The term “person” in a statute embraces not only natural but artifi-
cial persons or corporations, unless the language indicates that it was used in a more
limited sense. Bank vs. Andrews, 8 Porter, 404. U.S. vs. Ammedy, 11 Wheat. 392,
Where provision is made that criminal prosecutions are to be instituted “on complaint,”
a complaint under oath or affirmation is implied as a part of the technical meaning of
the terms. Campbell vs. Thompson, 4 Shep. 117. The word “may” always is held to
mean “must” or “shall” in cases where the public interest and rights are concerned,
and where the public or third persons have a claim de jure that the power delegated
should be exercised. Er parte Simonton, 9 Porter, 390. Minor vs. Bank, 1 Peters, 64,
Bchuyler Co. vs. Mercer Co., 4 Gilman, 20. Turnpike vs. Miller, & Johns. Ch. Rep. 101.
A conjunctive may be taken in a disjunctive sense: in other words, “and” may be con-
strued to be “or.”” Barker vs. Esty, 19 Vermont, 131. By judicial construction, it some
instances the extent and force of the term “void” when used in statutes has been
limited so as to mean *voidable;” that is, to be made void by some plea or act of the

arty in whose favour the statutes are set up. Green vs. Kemp, 13 Mass, 515. Smith rs,
Saxton, 6 Pick. 483.——Snarswoob.

¥ But a positive enactment is not to be considered restrained by the preamble. 1
Term. Rep.44. 4 Term. Rep.790. 3 M. & Sel. 66. Lofft’s Rep. 783.~Cmirry.

181t is an established rule of construction that statutes in pari materid, or upon the
same subject, must be construed with refercnce to each other; that is, that what is clear
i one statute shall be called in aid to explain what is obscure and ambiguous in
another. Thus, the last qualification act to kill game (22 and 23 Car, II., ¢. 25) enacts
“that every person not having lands or tenements, or some other estate of inheritance,
of the clear yearly value of 100l or for life, or having lease or leases of ninety-nine
years of the clear yearly value of 150L,”” (except certain persons,) shall not be allowed to
kill game. Upon this statute a doubt arose whether the words or for life should be re-
ferred to the 100L or to the 150. per annum. The Court of King’s Bench, having looked
into the former qualification acts, and having found that it was clear by the first qualifi-
cation act (13 R. L st. 1, c. 13) that a layman should have 40s. a year, and a priest 10/, a
year, and that, by the 1 Ja. c. 27, the qualifications were clearly an estate of inheritance
of 10/ a year, and an estate for life of 30l a year, they presumed that it still was the
intention of the legislature to make the yearly value of an estate for iife greater than
that of an estate of inheritance, though the same proportions were not preserved; and
thereupon decided that clergymen, and all others possessed of a life-estate, only must
have 150. a year to be qualified to kill game., Lowndes vs. Lewis, E. T. 22 Geo. I11.

The same rule to discover the intention of a testator is applied to wills,~—viz.: the
rhole-of a will shall be taken under consideration in order to decipher the meaning of
an obscure passage in it.—Curistian. Sye 5 Cowen, 421,
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of England declares murder to be felcny without benefit of clergy, we must re-
sort to the same law of England to learn what the benefit ot clergy is; atrd,
when the common law censures simoniacal contracts, it, affords great light to
tho subject to consider what the canon law has adjudged to be simony.*

8. As to the subject matter, words arc always to be understood as having a
regard thercto, for that is always supposed to be in the cye of the legislator, aLd
all his expressions directed to that end. Thus, when a law of our Bdward I11.
forbids all ccclesiastical persons to purchase provisions at Rome, it might seem
to prohibit the buying of grain and other victual; but, when we consider that
the statuto was made to repress the usurpations of the papal see, and that tho
nominations to benefices by the pope were called provisions, we shall see that the
restraint is intended to be laid upon such provisions only.

4. As to tho effects and consequence, the rule is, that where words bear cither
none, or a very absurd signification, if literally understood, we must a little
deviate from the received sensc of them. Therefore the Bolognian law, men-
tioned by Puﬁ'(mdorf,(pE1 which enacted “ that whoever drew blood in the streets
should be punished with the utmost severity,” was held after long debato not to
extend to tho surgeon who opened the vein of a person that fell down in the
strect with a fit. '

*5. But, lastly, tho most universal and effectual way of discovering the *61
true meaning of a law, when the words are dubious, is by considering the L
reason and spirit of it; or the cause which moved the legislator to enact it.®
For when this reason ceases, the law itself ought likewise to cease with it. An
instance of this is given in a case put by Cicero, or whoover was the author of
the treatise inscribed to Hcrennius.(q{ There was a law, that those who in a
storm forsook the ship should forfeit all property therein; and that the ship and
lading should belong entirely to those who stayed in it. In a dangerous tempest
all the mariners forsook the ship, except only one sick passenger, who, by reason

(*)1.5¢c.12 8. (L1 ecIl

19 It may be laid down that the intention of the makers of a statute is to govern, even
though the construction grounded upon such intention may appear to be contrary to
the literal import of the words. Every technical rule as to the construction or form of

articular terms must yield to the clear expression of the paramount will of the legis-
ature. Wilkinson vs. Leland, 2 Peters, 661. In construing statutes, penal as well as
others, an interpretation must never be adopted, which will defeat the evident purpose
of the law, if it will admit of any other reasonable construction. The Emily and Caro-
line, 9 Wheat. 388. .

All the parts of a statute—title and preamble as well as the body—may be consulted
for the purpose of arriving at a knowledge of the general intention of the lawgivers.
The title and preamble, however, yield always to the clear expressions of the body of
the act, and are referred to as explanatory only when an ambiguity exists. Jackson vs.
Gilchrist, 15 Johns. 89. Holbrook vs. Holbrook, 1 Pick. 248. Eastman vs. McAlpin,
1 Kelly, 157. Bartlett vs. Morris, 9 Porter, 266. When the language of the enacting
purt or body of a law is doubtful and may admit of a larger or more restricted interpre-
tation, the preamble may be referred to in order to determine which sense was intended
by the legislature. The U.S. vs. Webster, Davies, 38. The true rule seems to be that,
where an inconvenience or particular mischief would arise from giving the enacting
words their broad and general meaning, they shall in that case be restrained by the
preamble, but not otherwise. Seidenbender vs. Charles, 4 S. & R. 166. Lucas vs. McBladr,
12 Gill. & Johns.1. James vs. Dubois, 1 Harring, 285.

Statutes in pari maferii are to be construed together. Schooner Harriet, 1 Story, 51
Scctt vs.Searles, 1S.& M. 590. Harrison vs. Walker, 1 Kelly, 32. If it can be gathered from
a subsequent statute what meaning the legislature attached to the words of a former one,
this will amount to a legislative declaration of its meaning. U.S. vs. Freeman. 3 How.
U.8. 556. The general system of legislation upon the subject-matter may be taken into
view, in order to throw light upon a particular act relating to the same subject. Fort vs,
Burch, 6 Barb. S. C. 60. Thus, the history of legislation, including the language of
repealed statutes, may be referred to and considered, Henry vs. Tilson, 17 Verm, 479,—
SHARSWOOD.

= The ends contemplated are to be considered, and general words may be therely

zestrained. 3 Maule and Selwyn, 510.—CnirrY. s
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of his disease, was unable to get out and escape. By chance the ship came safe
to port. The sick man kept possession, and claimed the benefit of the law.
Now here all the learned agree, that the sick man is not within the reason
of the law; for the rcason of making it was, to give encouragement to such as
should venture their lives to save the vessel; but this is a merit which ha coald
never pretend to, who neither stayed in the ship upon that account, nor contributed
any thing to its preservation.®

From this method of interpreting laws by the reason of them, arises what we
call equity, which is thus defined by Grotius:(r) “the correction of that wherein
the law (by reason of its universality) is deficient.” For,since in laws all cases
cannot be foresecn or expressed, it is necessary that, when the general decrees
of the law come to be applied to particular cases, there should be somewhere a
power vested of defining those circumstances, which (had they been foreseen)
the legislator himself would have expressed. And these are the cases which,
according to Grotius, “ lex non exacte definit, sed arbitrio boni viri permittit.”’®
*62] Equity thus depending, essentially, upon the particular circumstances

“4  of each individual case, there can be no established *rules and fixed pre-
cepts of equity laid down, without destroying its very essence, and reducing it
to a positive law. And, on the other hand, the liberty of considering all cases
in an equitable light must not be indulged too far, lest thereby we destroy all
law, and leave the decision of every question entirely in the breast of the jud%e.
And law, without equity, though hard and disagreeable, is much more desirable
for the public good than equity without law; which would make every judge a
legislator, and introduce most infinite confusion ; as there would then be almost
as many different rules of action laid down in our courts, as there are differences
of capacity and sentiment in the human mind.

(r) De Equitate, 3 3.

2 See o very sensible chapter upon the interpretation of laws in general, in Ruther-
forth’s Institutes of Natural Law, b. i1. ¢. 7.—CHRIsTIAN.

2The only equity, according to this description, which exists in our government,
either resides in the king, who can prevent the summum jus from becoming summa injuria,
by an absolute or a conditional pardon, or in juries, who determine whether any, or to
what extent, damages shall be rendered. But equity, as here explained, is by no means
applicable to the court of chancery; for the learned judge has elsewhere truly said, that
*“the system of our courts of equity is & laboured connected system, governed by esta-
blished rules, and bound down by precedents, from which they do not depart, although
the reason of some of them may perhaps be liable to objection.” Book iil. 432.—~Caris-
TIAN. .

What the learned commentator here says is certainly inaccurate, if it leads to the sup-
position that any other rules of interpretation are applied to statutes in courts of equity
than in courts of law. On the contrary, herein equity follows the law, just as it does in
the construction of wills and other instruments. In England, the court of chancery often
sends cases to the common law courts, in order to procure their opinion on such points.
The system administered in that court differs from the common law mainly in its means
of getting at the truth by enforcing a discovery by the defendant under oath, and by
the peculiar remedy it affords by injunction and the decree for specific performance. -

What the commentator does mean, perhaps, is what is generally termed the equity of
& statute, which is in reality a compendious mode of expressing his fifth rule of interpre-
tation. Those cases are said to be within the equity of a statute which, though not
directly comprehended by its language, are nevertheless within the intention of the
lawgiver, reached by its reason and spirit.

It seems that when, bad the legislature foreseen the occurrence of a particular con.
tingency, the letter of the statute would have been enlarged to receive it, this is sufficient
warrant for the courte to bring it within the spirit. Brinker vs, Brinker, 7 Barr, 23.--
SHARSWOOD.
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SECTION IIL
OF THE LAWS OF ENGLAND.

Tre municipal law of England, or the rule of civil conduct prescribed to the
inhabitants of this kingdom, may with sufficient propriety be divided into twe
kinds: the lex non scripta, the unwritten, or common law; and the lex scripta, the
written, or statute law.

The lex non seripta, or unwritten law, inclades not only general customs, o1 the
common law properly socalled; but also the particular customs of certain purts
of the kingdom ; and likewise those particular laws, that are by custom observed
only in certain courts and jurisdictions.

‘When I call these parts of our law leges non scripte, I would not be understood
ag if all those laws were at present merely oral, or communicated from the
former ages to the present solely by word of mouth. It is true indeed that, in
the profound ignorance of letters, which formerly overspread the whole western
world, all laws were entirely traditional, for this plain reason, because the nations
among which they prevailed had but little idea of writing. Thus the British
as well as the Gallic Druids committed all their laws as well as learning to
memory ;(a) and it is said of the primitive Saxons here, as well as their brethren
on the continent, that leges sola memoria et usu retinebant.(b) But, with us at
present, the monuments and evidences of our legal customs are contained i the
records of the several courts of justice in books of *reports and judicial 0,
decisions, and in the treatises of learned sages of the profession, preserved L
and handed down to us from the times of highest antiquity. However, I there-
fore style these parts of our law leges non scripte, because their original institu-
tion and authority are not set down in writing, as acts of parliament are, but
they receive their binding power, and the force of laws, by long and immemorial
usage, and by their universal reception throughout the kingdom. In like manner
as Aulus Gollius defines the jus non scriptum to be that, which is “tacito et
illiterato hominum consensu et moribus expressum.”

Our ancient lawyers, and particularly Fortescue,(¢) insist with abundance of
warmth that these customs are as old as the primitive Britons, and continued
down through the several mutations of government and inhabitants, to the
Bresent time, unchanged and unadulterated. This may be the case as to some;

ut in general, as Mr. Sclden in his notes observes, this assertion must be under-
stood with many grains of allowance; and ought only to signify, as the truth
seems to be, that there never was any formal exchange of one system of laws
for another; though doubtless, by the intermixture of adventitious nations, the
Romans, the Piots, the Saxons, the Danes, and the Normans, they must have
insensibly introduced and incorporated many of their own customs with those
that were before established; thereby, in all probability, improving the texture
and wisdom of the whole by the accumu]ntcf wisdom of divers particular coun-
tries. Our laws, saith Lor Bacon,ﬂd) are mixed as our language; and, as our
language is 8o much the richer, the laws are the more complete.

d indeed our antiquaries and early historians do all positively assure us,
that our body of laws is of this compounded nature. For they tell us that in
the tims of Alfred the local customs of the several provinces of tne kingdom
were grown so various, that he found it expedient to compile his Dome-Book, or
Liber Judicialis, for the general use of the whole kingdom. *This book [*65
is said .to have been extant so late as the reign of King Edward the

(3) Grs. de B. 0. 12, 6, . 8. 290.17.
pelm. G7, 362 ) See his proposals for a digest. pu
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Fourth, but is now unfortunately lost.! Tt contained, we may probably suppese,
the prineipal maxims of the common law, the penalties for misdemesnors, and the
forms of judicial proceedings. Thus much may at least be collected from that
injunction to observe it, which we find in the Iaws of king Edward the clder,
the son of Alfred.(¢) “Omnibus qui reipublice presunt etiam atque etiam mando,
ut omnibus @quos se preebeant judices, perinde ac in judiciali libro (Sazxonice, bom-bec)
scriptum habetur: nec quicquam formident quin jus commune (Sazonice, polcnibre)
audacter libereque dicant.”

But the irruption and establishment of the Danes in England, which followed
soon after, introduced new customs, and caused this code of Alfred in many
provinces to fall into disuse, or at least to be mixed and debased with other laws
of a coarser alloy; so that about the beginning of the eleventh century there
were three principal systems of laws prevailing in different districts: 1. The
AMercen-Lage, or Merciun laws, which were abserved in many of the midland
counties, and those bordering on the principality of Wales, the retreat of the
ancient Britons; and therefore very probably intermixed with the British® or
Druidical customs. 2. The West-Saxon Lage, or laws of the West Saxons, which
obtained in the counties to the south and west of the island, from Kent to Devon-
shire. These were probably much the same with the laws of Alfred above
mentioned, being the municipal law of the far most considerable part of his
dominions, and particularly including Berkshire, the seat of his peculiar residence.
3. The Dane-Lage, or Danish law, the very name of which speaks its original
and composition. This was principally maintained in the rest of the midland
counties, and also on the eastern coast, the part most exposed to the visits of
that piratical people. As for the very northern provinces, they were at that
time under a distinct government.(f)

%66 *Qut of these three laws, Roger Hoveden(g) and Ranulphus Cestrensis(h)

inform us, king Edward the confessor extracted one uniform law, or digest
of laws, to be observed throughout the whole kingdom ; though Hoveden, and
the author of an old manuscript chronicle,(?) assure us likewise that chis work
was projected and begun by his grandfather king Edgar. And indeed a general
digest of the same nature has been constantly found expedient, and therefore
put in practice by other great nations, which were formed from an assemblage
of little provinces, governed by peculiar customs, as in Portugal, under king
Edward, about the beginning of the fifteenth century:(%) in Spain under Alonzo
X., who, about the year 1250, executed the plan of his father St. Ferdinand, and
collected all the provincial customs into one uniform law, in the celebrated code
entitled Las Partidas:(l) and in Sweden, about the same sra, when a universal
body of common law was compiled out of the particular customs established

?C.l. Q) In Sld. ad Etimer, 8,
) Ial. 1Mist. 55, t) Mod, Un, Hist. xxil. 135,
#) In Hen. I 0) Tld. xx. 211,

A) In Edw. Confessor.

1 Botn Hallam and Turner doubted the fact that such a work ever existed. It has,
however, recently been brought to light, and may be seen, in both Saxon and English,
in “ The Ancient Laws and Institutes of England,” published by the Record Commis-
gioners, vol. i. pp. 45-101. At the head of it stand the Ten Commandments, followed
by many of the Mosaic precepts, with the express and solemn sanction given them by
our Saviour in the Gospel:—“Think not that I am ceme to destroy the lmw or the prophets: I am
rot come to destroy, but to fulfil” After quoting the canons of the apostolical council at
Jervsalem, Alfred refers to the divine commandment, *“As ye would that men should do to
you, do ye alsv to them,” adding, “from this one doom, a man may remember that ho
judge every one righteously: he need heed no other doom-book.” A noble and affect-
ing incident this in the history of our laws,—which, though since swollen into an
enormous bulk and complexity and fed from many sources, still bear the same rela-
tions to religion, which we observe in the rude and simple elements of these laws in the
days of our illustrious Alfred. The work, however, is little more than a collection of
punishments for offences, and has no pretensions to be regarded as a general system of
municipal law.—WaRReN, Spence says there is no trace of it. 1 Spence, 61 n.
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by the laghmuan of every province, and entitled the land’s lagh, being analogoaa
to tho common law of Eng{)and.(m)’ S~

Both these undertakings of king Edgar and Edward the confessor secom to have
been no more thar a new edition, or fresh promulgation, of Alfred’s code or
dome-book, with sucn additions and improvements as the experience of a cen-
tury and a half had suggested ; for Alfred is generally styled by the same his-
tonans the legum Anglicanarum conditor, as Edward the confessor is the restitutor.?
These, however, are the laws which our histories so often mention under the
name of the laws of Edward the confessor, which our ancestors struggled so
hardly to maintain, under the first princes of the Norman line; and which sub-
sequent princes so frequently promised to keep and restore, as the most popular
act they could do, when pressed by foreign emergencies or domestic discontients.
These are the laws that so vigorously withstood *the repeated attacks of *G7
the civil law, which established in the twelfth century a new Roman em- L6
pire over most of the states of the continent ; stales that have lost, and pevhaps
upon that account, their political liberties: while the free constitution of Eng-
land, perhaps upon the same account, has been rather improved than debaseg.
These, in short, are the laws which gave rise and original to that collection of
maxims and customs which is now known by the name of the common law; a
name either given to it in contradistinction to other laws, as tho statute law,
the civil law, the law merchant, and the like; or, more probably, as a law com-
mon to all the realm, the jus commune, or folcright, mentioned by king Edward
the elder, after the abolition of the several provincial customs and particular
laws before mentioned.*

But though this is the most likely foundauion of this collection of praxims
and customs, yet the maxims and customs, so collected, are of higher antiquity
than memory or history can reach # nothing being more difficult than to ascer-
tain tho precise beginning and first spring of an ancient and long estal lished
custom. Whence it is that in our law the goodness of a custom depends upon
its having been used time out of mind; or, in the solemnity of our legal phrase,
timo whercof the memory of man runneth not to the contrary. This it /= that
gives it its weight and authority: and of this nature are the maxims an 1 cus-
toms which compose the common law, or lex non scripta, of this kingdom ¢

(m) Ibid. xxxiil. 21, £8.

2 The commentators on the old French law cite Littleton for illustration ; and, fev the
same reason, the antiquarian lawyer will cite Les Coutumes de Beavoisis, collected by
Beaumanoir, first printed at Bourges, 1600, for the purpose of illustrating Littl~ton.
Beaumanoir’s compilation was made long antecedent to our venerable author, or, as he
has been called, father of our law.—Lee. .

3 To assign, however, to the common law no other original than this, would be to take
an imperfect and erroneous view of the subject. Our system of tenures was chiefly con
structed, if not first founded, by the Norman conqueror; our judicial forms and plead:
ings, while they have nothing in common with the Anglo-Saxon style, are in striking
conformity with the Norman; and it has been remarked with great truth that the
general language of our jurisprudence and its terms of art are exclusively of French
extraction. (Crag. Jus. Feud. 1. 1, d. 7.) We cannot hesitate, therefore, to recognise in
the ancient law of Normandy another parent of the common law, and one from which
it has inherited some of its most remarkable features.—StEPnEN.

¢ The student who may be desirous of pursuing this investigation further may add to
his own conjectures those of Dr. Wilkins, in his code of ancient laws; Selden, in his
Notes on Eadmer; and of Garberon, editor of the works of Anselm.—I.EE.

8 What Lord Hale says. is undoubtedly true, that *the original of the common law is
as undiscoverable as the head of the Nile.” Hist, Com. Law, 556.—CHR1sT1aN.

¢ There is no common law of the country designated geographically as the United
States. The Union is composed of sovereign and independent States, each of which
may have its local usages, customs, and common law. There is no principle which per
vades the Union and has the authority of law that is not embodied in the constitutior
end acts of Congress. As the federal government has no powers not specially delegated,
and no jurisdiction over the regulation of real and personal property, nor over crimes,
except such as relate to federal subjects, the common law neither is, nor could it by
legislative adoption be made, a part of the federal system.

Vor. L.—4 49
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This unwritten, or common, law is properly distinguishable into three kinds:
1. General customs; which are the universal rule of the whole kingdom, and
form the common law, in its stricter and more usual signification. 2. Particular
customs; which, for the most part, affect only the inhabitants of particular dis-
tricts. 3. Certain particular laws; which, by custom, are adopted and used by
rome particular courts, of pretty general and extensive jurisdiction.
68%] *I. As to gencral customs, or the common law, properly so called; this
is that law, by which proceedings and determinations in the king’s ordi-
nary courts of justice are guided and directed. This, for the most part, setties
the course in which lands descend by inheritance ; the manner and form of ac-
quiring and transferring property; the solemnities and obligation of contracts;
the rules of expounding wills, deeds, and acts of parliament; the respective
remedies of civil injuries; the several species of temporal offences, with the
manner and degree of punishment; and an infinite number of minuter particu-
lars, which diffuse themselves as extensively as the ordinary distribution of
common justice requires. Thus, for example, that there shall be four superior
courts of record, the Chancery, the King’s Bench, the Common Pleas, and the
Exchequer ;—that the eldest son alone is heir to his ancestor ;—that property
may be acquired and transferred by writing ;—that a deed is of no validity un-
less sealed and delivered ;—that wills shall be construed more favourably, and
decds more strictly ;—that money lent upon bond is recoverable b{ action of
debt ;—that breaking the public peace is an offence, and punishable by fine and
imprisonment :—all these are doctrines that are not set down in any written
statute or ordinance, but depend merely upon immemorial usage, that is, upon
common law, for their support.
Some have divided the common law into two principal grounds or foundations:
1. Established customs; such as that, where there are three brothers, the eldest
brother shall be heir to the second, in exclusion of the youngest: and 2. Esta-
blished rules and maxims ; as, “ that the king can do no wrong, that no man shall
be bound to accuse himself,” and the like. %ut I take these to be one and the
samo thing. For the authority of these maxims rests entirely upon general
reception and usage: and the only method of proving, that this or that maxim is
arule of the common law, is by showing that it hath been always the custom to
observo it.
69* *But here a very natural, and very material, question arises: how are
1 theso customs or maxims to be known, and by whom i3 their validity

It is true that the common law was the substratum of the jurisprudence of the thirteen
States by whom the constitution of the United States was at first adopted. The men
by whom it was framed had been educated under that system, and many of them lawyers.
No doubt, upon the commonly-received principles of interpretation, the language of
that instrument, and the technical terms employed in it, are to be construed by the
common law. Of the remaining States, Vermont was formed out of territory originally
belonging to New Hampshire, and Maine from Massachusetts. Of the States which have
since acceded to the Union, Kentucky, Tennessee, Ohio, Indiana, Mississippi, Illinois,
Alabama, Michigan, Wisconsin, Iowa, comprise territory which originally belonged to
one or more of the thirteen States and was ceded by them to the United States.
Louisiana, Missouri, and Arkansas were formed out of territory ceded to the United
States by France by the treaty of April 30, 1803. Florida was formed out of territory
ceded by Spain by the treaty of February 22, 1819, Texas, an independent republic,
but originally one of the United States of Mexico, was received into the Union by a
Jjoint resolution of Congress, approved March 1, 1845. California was formed of part of
the territory ceded to the United States by the Mexican Republic by the treaty of
Guadaloupe Hidalgo, February 2, 1848.

In Texas, Missouri, Arkansas, and California, the common law has been adopted ty
express legislative enactment, so that Louismna is the only State in which any other law
prevails. In that State the law of France, which is the Roman civil law with such
modifications as obtained at the time of her purchase, is the foundation of her jurispru-
dence; for it is & well-settled principle of international law, that whenever a country is
sonquered by or ceded to another, the law of that country as it was at the iime of ite
session or conquest remains until it is changed by its new master.—Swarswoop.

50



Seor. 3 ] OF ENGLAND. 6%

to be determined? The answer is, by the judges in the several courts of justico.
They are the depositaries of the laws; the living oracles, who must decide in all
cases of doubt, and who are bound by an oath to decide according to the law of
the land. The knowledge of that law is derived from experience and study;
from the “viginti annorum lucubrationes,” which Fortescue(n) mentions; and from
being long porsounally accustomed to the judicial decisions of their predeceseors.
And indeed these judicial decisions are the principal and most authoritative evi-
dence, that can be given, of the existence of such a custom as shall form a part
of the common law. The judgment itself, and all the proceedings previons
thereto, are carefully registered and preserved, under the name of records, in
publie repositories sct apart for that particular purpose; and to them frequent
recourse is had, when any critical question arises, in the determination of which
former precedents may give light or assistance. And therefore, oven so early as
the conquest, we find the “prateritorum memoria eventorum” reckoned up as one
of the chief qualifications of those, who were held to be «legibus patrie optime
instituti.”(0) For it is an established rule to abide by former precedents, where
tbe same points come again in litigation : as well to keep the scale of justice
oven and stesdy, and not liable to waver with every new judge’s opinion; as
rlso because the law in that case being solemnly declared and determined, what
before was uncertain, and perhaps in(lfiﬂ‘ercnt, is now become a permanent rule,
which it is not in tho breast of any subsequent judge to alter or vary from
according to his private sentiments: he being sworn to determine, not accordin
to his own private judgment, but according to the known laws and castoms o?
the land ; not delegated to pronounce a new law, but to maintain and expound
the old one. Yet this rule admits of exception, where the former determination
is most cvidently contrary to reason ; *much more if it be clearly contrary *70
to the divine law. But even in such cases the subsequent judges do not L
retend to mike a new law, but to vindicate the old one from misrepresentation.
or if it be found that the former decision is manifestly absurd or unjust,? it is de-
clared, not that such a sentence was bad law, but that it was not law; that is,
that it is not the established custom of the realm, as has been erroneously de- -
termined. And henee it is that our lawyers are with justice so copious m their
encomiums on the reason of the common law; that they tell us, that the law is
the perfection of reason, that it always intends to conform thereto, and that
what is not reason is not law. Not that the particular reason of every rule in
the law can at this distance of time be always precisely assigned; but it is suf-
ficient that there be nothing in the rule flatly contradictory to reason, and then
the law will presume it to be well founded.(p) .And it hath been an ancient
observation in the laws of England, that whenever a standing rule of law of
which the rcason perhaps could not be remembered or discerned, hath been

=) Cap. 8. ratio reddi potest. EL fdeo rationes eorum, quee constiluun-
20) Seld. Review of Tith. c. 8. tur, inquiri non oportet: alioquin mulla ez his, qua certa
(?) Herein agreeing with the civil law, Ff. 1,8, 20, 21.  sun!, subvertuntur.”

% Non omnium, quse a majoribus nostris constiluta sund,

TBut it cannol be dissembled, that both in our law, and in all other laws, there are
decisions drawn from established principles and maxims, which are good law, though
such decisions may be both manifestly absurd and unjust. But notwithstanding this,
they must be rigorously adlered to by the judges in all courts, who are not to assume the
« characters of legislators. It is their province jus dicere, and not jus dare. Lord Coke, in
his enthusiastic fondness for the common law, goes farther than the learned commen-
tator: he lays down, that argumenfum ab inconvenienti plurimum valet in lege, because nikil quod
est inconreniens est licitum. Mr. Hargrave’s note upon this is well conceived and expressed :—
“ Arguments from inconvenience certainly deserve the greatest attention, and, where tho
weight of other reasoning is nearly on an equipoise, ought to turn the scale. But if the
rule of law is clear and explicit, it is in vain to insist uFon inconveniences; nor can it
be true that nothing which is inconvenient is lawful, for that supposes in those who
make laws a perfection which the most exalted human wisdom s incapable of nttaininé.
and would be an invi1 cible argument agninst ever changing the law.”—Harg. Co. Lit. 6

~CHRISTIAN.
")
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wantonly broken in upon by statutes or new resolutions, the wisdom of the ruie
hath in the end appeared from the inconveniences that have followed the inno-
vation.

The doctrine of the law then is this: that precedents and rules must be fol-
lowed, unless flatly absurd or unjust;® for though their reason be not obvious at
first view, yet we owe such a deference to former times as not to suppose that
they acted wholly without consideration. To illustrate this doctrine by exam.
Eles. It has been determined, time out of mind, that a brother of the half

lood shall never succeed as heir to the estate of his half brother, but it shall

8 Precedents and rules must be followed even when they are flatly absurd and unjust,
if they are agreeable to ancient principles. If an act of parliament had been brought
in at the close of a session, and passed on the last day, which made an innocent act
criminal or even a capital crime; and if no day was fixed for the commencement of its
operation, it had the same efficacy as if it had been passed on the first day of the session,
and all who, during a long session, had been doing an act which at the time was legal and
inoffensive, were liable to suffer the punishment prescribed by the statute. (4 Inst. 25; 4
Term. Rep. 660.) This was both flatly absurd and unjust ; but it was the clear law of Eng.
land, and could only be abrogated by the united authority of the king, Lords, and Com-
mons in parliament assembled, who, by the 33 Geo, III, c. 13, enacted that when the
operation of an act of parliament is not directed to commence from any time specified
within it, the clerk of the parliament shall endorse upon it the day upon which it
receives the royal assent, ang that day shall be the date of its commencement. Many
other similar instances might be adduced.

It is therefore justly said in the civil law, that non omnium, que a majoribus eonstituta
sunl, ratio reddi potest ; et ideo rationes eorum que constituuntur, inquiri non oportet: alioquin multa
ez his, que certa sunt, subvertuntur. Domat, 8. —CuRisTIAN,

Professor Christian maintains that precedents and rules must be followed, even when
they are flatly absurd and unjust, if they are agreeable to ancient principles ; a condition which,
it is apprehended, extracts the whole negation with which he would reverse the maxim
in the text., Mr. Sedgwick contends, on the other hand, that Sir William Blackstone
urges the doctrine too far, and sets up a distinction between legal precedents and laws,
which, however sound in itself, does not aid the argument it is intended to enforce. “A
law,” he says, *is a public statute, solemnly framed by the legislative, and confirmed by
the executive, power. The decrees and determinations of the magistrates are not, rigor-
ously speaking, laws: legal precedents ought therefore not despotically to govern, but
discreetly to guide. With laws it is otherwise: to them the judge in his adjudications
must conform,” &e. Now, it is evident that our author is speaking of the common law,
and his commentators must so understand him ; which common law is as absolute as the
porliamentary statutes, and must be as rigidly observed by the judicature. Assuming
that the legal precedent, or the statute, is absurd and unjust, the only question is, by
what authority shall it be abrogated? Mr.Sedgwick points tothe judges on thebench; and
Professor Christian maintains the sole and supreme right of the legislnture to éxercise this
function. The spirit and practice of the constitution is with him, and it is well for the in-
terests of public justice that they are so. In the multitude of counsels thereis wisdom ; and
the business of legislation, even upon the substitution of a wholesome law in the place of
an absurd or unjust precedent, may well employ the highest wisdom in the state. There
may be a difference of opinion as to what is absurd and unjust. For instance, the law
of primogeniture has fallen under that censure from the lips of men whose station in
sociefg recommend even their hasty notions to the respect of their contemporaries. It
would be difficult to reconcile the preference of the first-born to the exclusion of all the
‘other offspring of the same family, with the law of nature, or the law of God; yet na
fudge would dare to treat this rule of law as absurd or unjust, and substitute an equal
division of the patrimony among all the children, upon the question being brought be-
fore him. Had he such power given him by the constitution, his fellows might exercise -
it also; and 1t is no overstrained conjecture to say that fluctuating and conflicting adju-
dications would be the consequence, producing much more mischief than cah ensue
from the enlorcement of any ‘precedent or rule of law, however absurd or unjust, till the
legislature piovides the proper remedy.

o, it being a rule of law, that a person born in England owes a natural allegiance, from
which he cannot release himself, it was held, that a person born in England, of French
parents, but removed out of England immediately aftér his birth, and educated in France,
was guilty of treason in joining the French in war against England. Foster, Co. L. 59
—Cmnx;. ’
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rather escheat to the king or otber superior lord. Now this is a positive law,
fixed and established by custom, which custom is evidenced by judicial decisions,
and therefore can nover be departed from by any modern judge without a breach
of his oath and.*the law. E‘or hercin there is nothing repugnant to *71
natural justice;? though the artificial reason of it, drawn from the feodal L
law, may not be quite obvious to everybody?® And therefore, though a modern
judge, on account of 3 supposed hardship upon the half brother, might wish it
had beep otherwise settled, yet it is not in his power to alter it. But if any
court were now to determine, that an elder brother of the half blood might
enter upon and seizo any lands that were purchased by his younger brother, no
subsequent judges would scruploe to declare that such prior determination was
unjust, was unreasonable, and therefore was ngt law. So that the law, and the
opinion of the judge, are not always convertible terms, or one and the same thing;
since it sometimes may happen that the judge may mistake tho law. TUpon the
whole, however, we may take it as a generaT rule, ¢ that the decisions of courts
of justice are the evidence of what is common law :” in the same manner as, in
the civil law, what the emperor had once determined was to serve for a guide
for the future.(g)"

(8) © Si {mperialis majestas causam cognilionaliler exami-  hane esse legem, non solum i cause producta est,
narenit, ¢ partibus, i tlutis, sententiam dizerit, sed e in omnibus imilibwe? G, 1{'1"2.@“‘
omnes omnino judices, qui aub nostro tmpero sund, sciant

® But it is certainly repugnant to natural reason, where a father leaves two sons by two
different mothers, and dies intestate, and a large estate descends to his eldest son, who
dies & minor or intestate, that this estate should go to the lord of the manor, or to the
king, rather than to the younger son. When such a case happens in the family of a
nobleman or a man of great property, this law will then appear so absurd and unreuson-
able that it will not be suffered to remain long afterwards to disgrace our books. See
book ii. p, 281.—CurisTIAN.

YThe more advanced student may consult Mr. Humphrey’s ‘‘Observations on the
Actual State of the English Laws of Real Property, with the Qutline of a Code;” a pro-
duction indicative of great mental vigour. He states the evil with perspicuity ; whether
it be fundamental, or whether it be one merely of inconvenient anomaly; an.l, with
qual clearness, and, to many, with irresistible reason on his side, suggests the antidote.
—CuirrY.

11t is not possible to lay down, with mathematical precision, any rule in regard to
the authority of precedents. Every judge and every court must consider that their
function is jus dicere and not jus dare. How far previous determinations ought to be re-
garded as definitely settling any point or principle of law, will depend very much upon
circumstances. The character of the court, and of the times in which such decision took
place, will have its weight; and not a little, after all, will depend upon the tone and
tendency of prevailing opinions. No constitutional lawyer would now think of citin%
precedents in State trials during the Tudors. The rule anciently applied in actions o
slander with ridiculous particularity—uverba sunt accipienda in mitiori sensu—has been ex-
ploded, and a large class of solemn adjudications, made while it prevailed, are of no
authority, Thus: “You have poisoned your husband.” *S8ir Thomas Holt struck
his cook on the head with a cleaver, and cleaved her head: the one part lay on one
shoulder, and the other on the other:” in both cases held not actionnblle)a. 1 Roll. Abr.
71. Cro. Jac. 184. For, though she poisoned her husband, he might not have died:
Though he cleaved the cook’s head into two parts, the wound might not have been mor-
tal. So in regard to the bar of the statute of limitations. Almost any admission or
acknowledgment was greedily caught at to take the case out of the statute. “Prove
your debt, and I will pay you: I am ready to account; but nothing is due.” Cowp. 548.
‘“ As to the matters between you and me, they will be rectified.” 2 T. R. 760. *What
an extravagant bill you have sent mel!” Peake, 93. I do not consider myself to owe
4 farthing, 1t being more than six years since I contracted.” 4 East.599. These are
some of the acknowledgments held sufficient. These cases are not now considered as
authority, Many otherchanges of the judicial current might be cited illustrative of the
position that the declaration of what the law is rests in the sound, conscientious judg-
ment of the court ; the weight to be allowed to prior determinations depending altogether
upon the circumstances - * the case. A recent decision, which has not been frequently
recognised nor grown into a landmark, is not entitled to so much respect as one of older
date, of which such a remark may be predicated. Hardly a modern report-book appears
in which some prior caso is not found in express terms overruled. A courtqgr Judge
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The decisions therefore of courts are held in the highest regard, and are noi
oniy preserved as authentic records in the treasuries of the several courts, vut
are handed out to public view in the numerous volumes of repor¢s which furnish
the lawyer’s library. These reports are histories of the scveral cases, with a
short summary of the proceedings, which are preserved at large in the record;
the arguments on both sides, and the reasons the court gave for its judgment;
taken down in short notes by persons present at the determination. .And these
serve as indexes to, and also to explain the records, which always, in matters
of consequence and nicety, the judges direct to be searched. The reports are
extant in a regular series from the reign of king Edward the Second inclusive ;
*712] and from this time to that of Henry the *Eighth, were taken by the pro-

thonotaries, or chief seribes of the court, at the expense of the crown,
aud published annually, whence they are known under the donomination of the
year 6ooks. And it is much to be wished that this beneficial custom had, under
i:roper regulations, been continued to this day; for, though king James the
‘irst, at the instance of Lord Bacon, appointed two reporters(s) with a hand-
some stipend for this purpose, yet that wise institution was soon neglected, and
from the reign of Henry the Eighth to the present time this task has been exe-
cuted by many private and contemporary hands; who sometimes through hasto
and inaccuracy, sometimes through mistake and want of skill, have published
very crude and imperfect (perhaps contradictory) accounts of one and the same
determination. Some of the most valuable of the ancient reports are those pub-
lished by Lord Chief-Justice Coke; a man of infinite learning in his profession,
though not a little infected with the pedantry and quaintness of the times he
lived in, which appear strongly in all his works. However, his writings are so
highly esteemed, that they are generally cited without the author’s name.(s)
esides these reporters, there are also other authors, to whom great venera-
tion and respect is paid by the students of the common law. Such are Glanvil
and Bracton, Britton and Fleta, Hengham and Littleton, Statham, Brooke,
Fitzherbert, and Staundforde,”* with some others of ancient date; whose treat-
ises are cited as authority, and are evidence that cases have formerly happened
in which such and such points were determined, which are now become settled
and first principles. One of the last of these methodical writers in point of
time, whose works are of any intrinsic authority in the courts of justice, and
do not entirely depend on the strength of their quotations from older authors,
* is the *same learned judge we have just mentioned, Sir Edward Coke;
73] . 5 AR .
who hath written four volumes of institutes, as he is pleased to call them,
though they have little of the institutional method to warrant such a title

8 Pat. 15, Jac. I p. 18, 17 Rym. 26. in his three volumes were determined ; viz. Queen Elizableth,
4) 11is reports, for Instance, are styled xar’ ¢foxnv, the King James, and King Charles the First; as well as by the
reports; and, in quoting them, we usually say, 1 or 2 Rep, number of each volume. For sometimes we call them 1, 2,
not 1 or 2 Coke’s Rep. as in citing other authors. Tke re- and 3 Cro. but more commonly Cro. Eliz., Cro. Jac.,, and Cro.
ports of Judge Croke are also cited in a peculiar manner, by Car.

the names of those princes in whose reigns the cases reported

ought to be very cautious even in regard to recent cases, much more in regard to older
ones, e: pecially such as have been su%)sequently recognised and acted on. It is best to
err on the safe side ; and the safe side is stare decisis.—~SHARSWOOD.

12The works of these authors are distinguished by the following titles:—* Glanvil’e
Treatise of the Laws and Customs of England,” written in the time of Henry IL, edit.
1780; *Bracton’s Treatise of the Laws and Customs of England,” written in the reign
of Henry IIL, edit. 1569; * Britton, corrected by Wingate,” edit. 1640; ‘Flets, or a
Commentary upon the English Law,” written by an anonymous author (a prisoner in the
Fleet) in the time of Edw. 1., with a small Treatise, called ¢ Fet Assavoir,” annexed, and
Mr. Selden’s * Dissertations,” edit. 1685 ; “ Hengham, [Chief-Justice of the King’s Bench
in the time of Edw. I.] Summa Magna and Parva, treating of Essoigns and Defaults in
Writs of Right, Writs of Assize and Dower, &c.,” which is printed with “ Forteacue de
Laudibus Legum Anglie,” edit. 1775; * Littleton’s Tenures,” various edits., ‘Statham’s
Abridgment, containing the Cases down to the End of Henry VL.:” only one edit., with-
out date; “Brooke’s Grand Abridgment of the Law,” 1573; ¢ Fitzherbert’s Grand
Abridgment of the Law,” 1665 ; *Staundforde’s Pleas of the Crown,” to which is added
an “ Exposition of the King’s Prerogative,” 1607.—Cr1rry.
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The first volume is a very extensive comment upon a little excollent (reatise of
tenures, compiled by J u?:re Littleton in the reign of Edward the Fourth. This
comment is a rich mine of valuable common law learning, collected and heaped
together from the ancient reports and year books, but greatly defective in
method.(t) The second volume is a comment upon many old acts of parlinment,
without any systematical order; the third a more methodical treatise of the
pleas of the crown; and the fourth an account of the several species of
nourts.(u)

And thus much for the first ground and chief corner-stone of the laws ot
England, which is general immemorial custom, or common law, from timo to
time declared in the decisions of the courts of justice; which decis.ons are pro-
served among our public records, explained in our reports, and digested for
general use in the authoritative writings of the vencrable sages of the law.

The Roman law, as practised in the times of its liberty, paid also a grea:
regard to custom; but not so much as our law: it only then adopting it, when
the written law was deficient. Though the reasons alleged in the digest(v) will
fully justify our practice, in making it of cqual authority with, when it is not
contradicted by, the written law. “ For since, (says Julianus,) the writien law
binds vs for no other reason but because it is approved by the judgment of the
people, thercfore those laws which the people have approved without writing
ought also to bind everybody. For where is the difference, whether the people
declare their *assent to a law by suffrage, or by a uniform course of *74
acting accordingly?” Thus did they reason while Rome had some re- L
mains of her freedom; but, when the imperial tyranny came to be fully esta-
blished, the civil luws speak a very different language. “Quod principi placuit?
legis habet vigorem, cum populus ei et in ewm omne suum imperium et potestatem con-
Jerat,” says Ulpian.(w) “Imperator solus et conditor et interpres legis existimatur,”
says the code.(x) And again, “sacrilegii instar est rescripto principis obviari”(y)
And indeed it is one of the characteristic marks of English liberty, that our
common law depends upon custom; which carries this internal evidence of free-
dom along with it, that it probably was introduced by the voluntary consent of
the people.

}i) 1t is usually clted either by the name of Co. Litt. or as  and other tracts being quoted in the name of thy compties,
1 Inst. a8 2 Ventris, 4+ Leonard, 1 Siderfin, and the like,
(1) These are cited as 2, 3, or 4 Inst. without any author’s v) F£.1,3,32
name. An honorary distinction, which, we observed, is paid w) Ff.1,4,1.
to the works of no other writer; the generality of reports x) 0}, 14,12
y) C.1,23 5.

13 This is the first sentence of the definition of a constitution in the beginning of the
Institutes. It ought to be cited at length, that it may receive the execration it deserves,
It is no wonder, from this specimen, that the civil law should have experienced such
protection and patronage from all the despotic governments of Europe, and such opposi-
tion and detestation from the sturdy English barons.

CoxNsTITUTI0.~Sed el quod principi placuil, legis habet vigorem: quum lege regia, que de gms
imperio lata est, populus €, el in eum omne imperium suum et polestatem concedal. Quodcungus
ergo imperalor per epistolam constituit; vel cognoscens decrevit, vel edicto pracepil, legem esse con-
stat; hee sunl, que constitutiones appellantur,  Plane ex his quadam sunt personales, que nec ad
exemplum trakuntur quoniam non hoc princ?s vult, nam quod alicui ob meritum indulsit, vel si quam
penam irrogavit, ve Si cui sine exemplo subvenil, personam non transgreditur. Aliz autem, quum
generales sint, omnes procul dubio lenent. [Inst. 1, 2, 6.—CHRISTIAN,

U Lord Chief-Justice Wilmot has said that *the statute law is the will of the legisla
ture in writing; the common law is nothing else but statutes worn out by time. All our
law began by consent of the legislature, and whether it is now law by usage or writing is
the same thing, (2 Wils. 348.) And statute law, and common law, both originally flowed
from the same fountain.” (Ib.350.) And to the same effect Lord Hale declares “that
many of those things that we now take for common law, were undoubtedly acts of par-
liament, though now not to be found of record.” (Hist. (bm. Law, 66.) Though this is
the probable origin of the greatest part of the common law, yet much of it certainly has
been introduced by usage, even of modern date, which general convenience has adopted.
As in the civil law, sine scripto jus venit, quod usus approbavil, nan diuturni mores consensu
sdentium compvobati legem imiZitur. (Inst. 1,2, 9.) Of this nature in this country i:sthe law
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II. The second branch of the unwritten laws of England are particular cus

toms, or laws, which affect only the inhabitants of particular districts.
- These particular customs, or some of them, are without doubt the remains
of that multitude of local customs before mentioned, out of which the common
law, as it now stands, was collected at first by king Alfred, and afterwards by
king Edgar and Edward the confessor: each district mutually sacrificing some
of its own special usages, in order that the whole kingdom might enjoy the
benefit of one uniform and universal system of laws. But for reasons that have
been now long forgotten, particular counties, cities, towns, manors, and lord-
ships, were very early indulged with the privilege of abiding by their own
customs, in contradistinction to the rest of the nation at large : which privilego
is confirmed to them by several acts of parliament.(2)

Such is the custom of gavelkind in Kent, and some other parts of the king-
dom, (though perhaps it was also general till the Norman conquest,) whic
*75] ordains, among other things, *that not the eldest son only of the father

shall succeed to his inheritance, but all the sons alike; and that, though
the ancestor be attainted and hanged, yet the heir shall succeed to his estate,
without any escheat to the lord—Such is the custom that prevails in divers
ancient boroughs, and therefore called borough-English, that the youngest son
shall inherit the estate, in preference to all his elder brothers.—Such is the cus-
tom in other boroughs, that a widow shall be entitled, for her dower, to all her
husband’s lands; whereas, at the .common law, she shall be endowed of one-
third part only.—Such also are the special and particular customs of manors,
of which every one has more or less, and which }i‘)ind all the copyhold and cus-
tomary tenants that hold of the said manors.—Such likewise is the custom of
holding divers inferior courts, with power of trying causes, in cities and trading
towns, the right of holding which, when no royal grant can be shown, depends
entircly upon immemorial and established usage.~Such, lastly, are many par-
ticulur customs within the city of London, with regard to trade, apprentices,
widows, orphans, and a variety of other matters. All these are contrary to the
general law of the land, and are good only by special usage; though the cus.
toms of London are also confirmed by act of parliament.(a)

To this hcad may most properly be referred a f)articular gystem of customs
used only among one sot OP the king's subjects, called the custom of merchants,
or lex mercatoria: which, however different from the general rules of the com-
mon law, is yet ingrafted into it, and made a part of it;(b) being allowed, for
the benefit of trade, to be of the utmost validity in all commercial transactions-
for it is a maxim of law, that ¢ cuilibet in sua arte credendum est.”’*

?) Mag. Cart, 9 Hen, ITI. ¢, 9.—1 Edw. ITI, st. 2, . 9.~14 Edw. III. st. 1. ¢. 1.—and 2 Hen. IV, ¢. 1.
s) 8 Rep. 126; Cro. Car. 347, (b) Winch. 24,

of the road, viz.: that horses and carriages should pass each other on the whip-hand.
This law has not been enacted by statute, and is so modern, that perhaps this is the first
time that it has been noticed in a book of law. But general convenience dircovered the
necessity of it, and our judges have so far confirmed it, as to declare frequently, at nisi
prius, that he who disregards this salutary rule is answerable in damages for all the con-
sequences.

('}‘he action in which this rule is applied, viz.: for negligently driving a carriage, by
which any one is injured, is as ancient as the common law; but the uniform determina-
jon of the judges that the non-observance of this rule is negligence is of modern date.

It is now decided, that, where an injury is done by a man’s driving his carriage on the
wrong side of the road, the action must be trespass, vi et armis. Lord Ellenborough
and the court laid down generally, that, where there is an immediate injury from an
immediate act of force, the proper remedy is trespass, and wilfulness is not necessary to
constitute trespass. 3 East, §93.

When two carriages meet, the impact is a reciprocal act of force; but the force of that
only is wrongful which is on the wrong side of the way.—CrRIsTIAN,

11 should be remembered, however, that, when the carriage is driven by a servant, the
action against the master must always be trespass on the case, unless, indeed, the wrong
was committed by the immnediate command of the master.—Snarswoop.

8 The les: mercatoria, or the custom of merchants, like the lex et consuetudo par baments,
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The rules relating to particular customs regard c.ther the proof  f their oxist
ence; their legality when proved; or their usual method of allowance. And first
wo will consider the rules of proof.

*As to gavelkind, and borough-English, the law takes particular notice *76
of them,(c) and there is no occasion to prove that such customs actually L
exist, but only that the lands in question are subject thereto. All other private
customs must be particularly pleaded,(d) and as well the existence of such cus.
toms must be shown, as that tho thing in dispute is within the custom alleged.
The trial in both cases (both to show the existence of the custom, as, “ that in
the manor of Dale, lands shall descend only to the heirs male, and never to the
heirs female;” and also to show ““that the lands in question are within that
manor”) is by a jury of twelve men, and not by the judges; except the samo
particzllar custom has been before tricd, dotermined, and recorded in the same
court.(e)

The customs of London differ from all others in point of trial: for, if the
existence of the custom be brought in question, it shall not be tried by a jury,
but by certificate from the lord mayor and aldermen by the mouth of their re-

g) 0&:.!;{261615 (¢) Dr. and §t. 1, 10,
) 260,

describes only a great division of the law of England, The laws relating to bills of ex-
change, insurance, and all mercantile contracts, are as much the general law of the land
as the laws relating to marriage or murder. But the expression has very unfortunately
led merchants to suppose, that all their crude and new-fangled fashions and devices im-
mediately become the law of the land; a notion which, perhaps, has been too much
encouraged by our courts. Merchants ought to take their law from the courts, and not
the courts from merchants; and when the law is found inconvenient for the purposes
of extended commerce, application ought to be made to parliament for redress. Mer-
chants ought to be considered in no higher degree_their own legislators or judges upon
subjects of commerce, than farmers or sportsmen in questions upon leases or the game-
laws. For the position of Lord Coke ought never to be furgotten:—*“ That the common
law has no controller in any part of it, but the high court of parliament; and if it be not
nbrogated or altered by parliament, it remains still, as Littleton saith.” (Cb. Litt. 115.}
Tb?s 1s agreeable to the opinion of Mr. Justice Foster, who maintains that ¢ the custom
of merchants is the general law of the kingdom, and thierefore ought not to be left to a
Jjury after it has been settled by judicial determinations.” 2 Bur. 1226.—CurisTiax.

That large branch of law which relates to the transactions of commerce is now a part
of the municipal law of the country, whether it be found in statutes or codes, or adopted
by general reasoning and the authority of the opinions of jurists and civilians. It is
taken notice of judicially by the courts, and is not decided by the jury, as a mere custom
would be. Mercantile usage is often appealed to in order to explain doubtful words in
& contract, but never to contradict or vary any settled rule or principle of law. The
sources of the mercantile law are, mainly, the Roman law, the various codes of modern
European nations, and the writings of general jurists; but it is not to be denied that
these questions were originally treated in England as matters of custom, and were re-
ferred to the decision of g jury of merchants. After one point of such custom was ascer
tained by the verdict of a jury, it was not considered proper to submit the same ques
tion to another jury, but it was thereafter judicially moticed and applied by the court.
« Before the time of Lord Mansfield,” says Mr. J. Buller, *“we find that, in courts of law,
all the evidence in mercantile cases was thrown together: they were left generally to a
jury, and they produced no established principle. From that time, we all know, the
great study has been to find out some certain general principles, whicli shall be known
to all mankind, not only to rule the particular case then under consideration, but to
serve as a guide for the future. Most of us have heard those principles stated, reasoned
upon, enlarged, and explained, till we have been lost in admiration of the strength and
stretch of the human understanding. And I should be very sorry to find myself under
a necessity of differing from any case, which has been decided by Lord Mansfield, who
may be truly said to be the founder of the commercial luw of this country.” (2T. R.73))
“The law merchant,” said Lord Denman, “forms a branch of the law of England; an
those customs which have been universally and notoriously prevalent amongst merchants,
and have been found by experience to be of public use, have been adopted as a part of
it, upon a principle of convenience, and for the benefit of trade and commerce; and,
when so adopted, it is unnecessary to plead and prove them. They are binding on all
‘without proof. Accordingly, we find that usages affecting bills of exchange and bills
of lading a1n taken notice of judicially.” 6 Man. & Gr. 665.—Smarswoop,
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vorder;(f) unless it be such a custom as the corporation is itself interested in,
as 2 right of taking toll, &c.; for then the law permits them not to certify on
their own behalf.(g

‘When a custom is actually proved to exist, the next inquiry is into the legality
of it; for, if it is not a good custom, it ought to be no longer used. “Malus usus
abolendus est” is an established maxim of the law.(A) To make a particular cus-
tom good, the following are necessary req iisites.

1. That it have been used so long, thal the memory of man runneth rot te
the contrary.”® So that, if any one can show the beginning of it, it is no good
custom. For which reason no custom can prevail against an express act of
7] *parliament,” since the statute itself is a proof of a time when such a

custom did not exist.(?)

2. It must have becn continued. Any interruption would cause s temporary
ceasing: the revival gives it a new beginning, which will bo within time of
memory, and thereupon the custom will be void. But this must be understood
with regard to an interruption of the right; for an interruption of the possession
only, for ten or twenty years, will not destroy the custom.(j; As if the in-
habitants of a parish have a customary right of watering their cattle at a cer-
tain pool, the custcm is not destroyecd, though they do not use it for ten years;
it only becomes more difficult to prove: but if the right be any how discontinued
for a day, the custom is quite at an end.

3. It must have been peaceable, and acquiesced in; not subject to contention
and dispute.(X) For as customs owe their original to common consent, their
being immemorially disputed, either at law or otherwise, is a proof that such
consent was wanting.

4. Customs must be reasonable ;(I) or rather, taken negatively, they must not
be unreasonable. Which is not always, as Sir Edward Coke says,(m) to be
understood of every unlearned man’s reason, but of artificial and legal reason,
warranted by authority of law. Upon which account a custom may be good,
though the particular reason of it cannot be assigned; for it sufficeth, if no
good legal reason can be assigned against it. Thus a custom in a parish, that
no man shall put his beasts into the common till the third of October, would be

0od; and yet it would be hard to show tho reason why that day in particular
18 fixed upon, rather than the day before or after. But a custom, that no cattle
shall be put in till the lord of the manor has first put in his, is unreasonable, and
thereforc bad: for peradventure the lord will never put in his, and then the
tenants will lose all their profits.(n)

*78] *5. Customs ought to be cerfain. A custom, that lands shall descend to
’ the most worthy of the owner’s blood, is void; for how shall this worth
be determined? but a custom to descend to the next male of the blood, ex-
clusive of females, is certain, and thercfore good.(¢) A tustom to pay two-

(/) Cro. Car. 516. (¥) Ibid.

9) Hob. 85. fl) Litt. 3 212,

») Litt. 3 212; 4 Tost, 274, 'm) 1 Inst. 62,
Co. Litt. 114, . (®) Co. Copyh. ¢ 33,
Co. Litt. 114, (o) 1 Roll. Abr. 665,

¥ 1t scoms that a custom beginning within any time after the first year of the reign of
king Richard 1. is bad.—CrirrY.

1 Therefore, & custom that every pound of butter sold in a certain market should
weigh eighteen ounces is bad, because it is directly contrary to 13 and 14 Car. II. c. 26,
which directs that every pound, throughout the kingdom, should contain sixteen
ounces. (3 T. R.271.) But there could be no doubt, I conceive, but it would be a good
custom to sell lumps of butter containing eighteen ounces; for, if it is lawful to sell &
pound, it must be so to sell a pound and any aliquot part of one. The inconvenience
and deception arise from calling that a pound in one place which is not a pound in an-
other.—CuristiaN. Therefore, where a contract is made to sell specified goods by quantities
of weight or measure, this must mean statute weight or measure. As, if a plaintiff declares
for breach of contract, in not delivering *four hundred bushels of oats,” and it is proved
the agreement was for four hundred bushels in some particular measure other than the Win-
shester bushel, which is the statute measure, this is a fatal variance, and the plaintiff would
l» nonsuited. See 4 T.R.314. 6 T.R.338. 4 Taunton, 102, 11 East, 300.—Cmrry.
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pence an acre in lieu of tithes, is good; but to pay sometimes two-pen e, and
sometimes three-pence, as the occupier of the land pleases, is bad for its uncer-
lainty. Yet a custom, to pay a year's improved value for a fine on a copyhold
estate, is good ; though the value is a thing uncertain: for the value may at any
time be ascertained; and the maxim of law is, id certum est, quod certum reddi
otest.!
P 6. Customs, though established by consent, must be (when established) com-
ulsory; and not left to the option of every man, whether he will use them or
no. Therefore a custom, that all the inhabitants shall be rated toward the main-
tenance of a bridge, will be good; but a custom, that every man is to contribute
thereto at his own pleasure, is idle and absurd, and indeed no custom at all.

7. Lastly, customs must be consistent with cach other: one custom cannot be
set up in opposition to another. For if both are really customs, then both are
of equal antiquity, and both established by mutual consent; which to say of
contradictory customs is absurd. Therefore, if one man preseribes that by cus-
tom he has a right to have windows looking into another’s garden; the other
cannot claim a right by custom to stop up or obstruct those windows : for these
two contradictory customs cannot both be good, nor both stand together. Ile
ought rathor to deny the existence of the former custom.(p)

Next, as to the allowance of special customs. Customs, in derogation of the
common law, must be construed strictly.®* Thus, by the custom of *70
gavelkind, an infant of fifteen years *may, by one species of conveyance, (7€
(called a deed of feoffment,) convey away his lands in fee-simple, or forever
Yect this custom does not empower hin to use any other conveyance, or even
to lease them for seven years; for the custom must bo strictly pursued.(g)*
And, morcover, all special customs must submit to the king’s prerogative.
Therefore, if the king purchases lands of the nature of gavelkind, where all the
sons inherit equally; yet, upon the king’s demise, his eldest son shall succeed to
those lands alone.(*) And thus much for the second part of tho leges non
Scripiee, or those particular customs which affect particular persons or districts

21
only: (#) 9 Rep. 58. {#) Co. Litt.15.
(#) Co. Cop. ¢ 33. K

18 A custom that poor housekeepers shall carry away rotten wood in a chase is bad,
being too vague and uncertain. 2 T.R.758. A right to glean in the harvest-field can
not be claimed at common law; neither have the poor of o parish legally settled such
right within the parish. 1 H.BL 5], 52. So, a custom for every inhabitant of an an-
cient messuage within a parish to take a profit a prendre in the land of an individual is
bad. But such a right may be enjoyed by prescription or grant. 4 Term Rep. 717, 718,
2 H.BL.393. 1Ld.Raym.407. 1 Saund.34l, n.3; 346, n.3.—Curismax.

17This rule is founded upon the consideration that a variety of customs in different
places upon the same subject is a general inconvenience. The courts, therefore, will not
admit such customs but upon the clearest proof. So, where there is a custom that lands
shall descend to the eldest sister, the courts will not extend this custom to the eldest
niece, or to any other eldest female relation, but upon the same authority by which the
custom between sisters is supported. 1 T.R.466.—CarisTIAN.

2 There does not appear to be any authority for this; but, on the contrary, Sir Edward
Coke, in the same section, says that a custom is not to be confined to literal Interpreta-
tion ; for, if there be a custom within a manor that copyhold lands may be zranted in
fee-simple, by the same custom they may be granted in tail for life, for years, or any
gther extent whatever, because cui licel quod majus non debet quod minus est non licere.—

TEWART.

™ 1n some of the States— as in Pennsylvania, for instance—general customs and usage on
certain subjects prevailed to such an extent as to produce a distinctive common law, In
very few of the States, however, do any mere local customs exist such as are treated of by
the commentator in this section. They, however, are to be carefully distinguished from
usages of trade or business. Tliese are everywhere allowed their just influence and
operation. A usage of trade and business clearly proved to exist, to be ancient, notorious,
reasonable, and consistent with law, is permitted to explain the meaning of ambiguous
words in written contracts, and to control the mode and extent of their rights where the
parties have been silent. But it is never admitted against the expressed agreement
of the parties, ror in violation of any statute or well-established rule of law. Peihaps

9
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I1L. The third branch of them are those peculiar laws, which by custom are
adopted and used only it certain peculiar courts and jurisdictions. And by tLese
I understand the civil and canon laws.(s)

It may seem a little improper at first view to rank these laws under tho head
of leges non scripte, or unwritten laws, seoing they are sect forth by authority in
their pandects, their codes, and their institutions; their councils, decrees, and
dccretals; and enforced by an immense number of expositions, decisions and
treatises of the learned in both branches of the law. But I do this, after the
example of Sir Matthew Hale,(f) because it is most plain, that it is not on ac-
nount of their being written laws that either the canon law, or the civil law, have
any obligation within this kingdom : neither do their force and efficacy depend
upon their own intrinsic authority, which is the case of our written laws, or acts
of parliament. They bind not the subjects of England, because their materials
were collected from popes or emperors, were digested by Justinian, or declared
to be authentic by Gregory. These considerations give them no authority here;
for the legislature of England doth not, nor ever did, recognis¢ any foreign
power as superior or equal to it in this kingdom, or as having the right to give
*307 law to any, the meanest, of its subjects. But all the *strength that either

the papal or imperial laws have obtained in this realm, or indeed in any
other kingdom in Europe, is only because they have been admitted and roceived
by immemorial usage and custam in some particular cases, and some particular
courts; and then they form a branch of the leges non scripte, or customary laws;
or else because they are in some other cases introduced by consent of parlia-
ment; and then they owo their validity to the leges scripte, or statute law. This
is expressly declared in those remarkable words of the statute 25 Hen. VIIL
c. 21, addrossed to the king’s royal majesty :—« This your grace’s realm, recog-
nising no superior under God but only your grace, hath been and is free from
subjection to any man’s laws, but only to such as have been devised, made, and
ordained within this realm, for the wealth of the same; or to such other as, by
sufferance of your grace and your progenitors, the people of this your realm.
have taken at their free liberty, by their own consent, to be used among them;
and have bound themselves by long use and custom to the obscrvance of the
samo; not as to the observance of the laws of any foreign prince, potentate, or
Erelute; but as to the customed and ancient laws of this realm, originally csta-
lished as laws of the same, by the said sufferance, consents, and custom ; and
none otherwise.” .

By the civil law, absolutely taken, is generally understood the civil or muni-
cipal law of the Roman empire, as comprised in the institute, the code, and the
digest of the emperor Justinian, and the novel constitutions of himself and soma
of his successors. Of which, as there will frequently be occasion to cite them,
by way of illustrating our own laws, it may not be amiss to give a short and
goneral account.

The Roman law (founded first upon the reg.! constitutions of their ancient
kings, next ugon the twelve tables of the decemuiri, then upon the laws or statutes
enacted by the senate or people, the edicts of the prestor, and the responsa pru-
«811 dentum, or opinions of learned lawyers, and *lastly upon the imperial de-

crees, or constitutions of successive emperors) had grown to so great a
bulk, or, as Livy expresses it,(«) “tam immensus aliarum super alias acervatarum
legum cumulus,” that thoy were computed to be many camels’ load by an author
who preceded Justinian.(v) This was in part remedied by the collections of
three private lawyers, Gregorius, Hermogenes, and Papirius; and then bg' the
emperor Theodosius the younger, by whose orders a code was compiled 4.p
438, being a methodical collection of all the imperjal constitutions then in force*
which Theodosian code was the only book of civil law received as anthontic in

{l Iist. C. L. c. 2. w) L3, ¢ 34,
t; ist. C. L. c. 2 v) Taylor's Elemonts of Clvil Law, 17,

in some cases the courts have gone further than is here indicated; but the current of
judicial decisions of late years has been to restrain and limit the sXlowance and mfluence
of sprecial usages. —SHaARSWooD
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the western part of Emiupe .1l many centuries after; and to this it is probable

that the Franks and Goths might frequently pay some regard, in framing legai

constitutions for their newly erected kingdoms: for Justinian commanded only

in the eastern remains of the empire; and it was under his auspices that the
resent body of civil law was compiled and finished by Tribonian and other
awyers, about the year 533.

This consists of, 1. The institutes, which contain the olements or first prin-
ciples of the Roman law, in four books. 2. The digests, or pandects, in fifty
books; containing the opinions and writings of eminent lawyecrs, digested in a
systematical method. 3. A new code, or collection of imperial constitutions, in
twelve books; the lapse of a wholo century having rendercd the former codo of
Theodosius imperfect. 4. The novels, or new constitutions, posterior in time to
the other books, and amounting to a supplement to tho code; containing new
decrees of successive emperors, as new questions happened to arise. These form
the body of Roman law, or corpus juris civilis, as published about the time of
Justinian ; which, however, fell soon into neglect and oblivion, till about the
year 1130, when a copy of the digests was found at Amalfi, in Italy; which
accident, concurring with the policy of the Roman ecclesiastics,(w) suddenly
gave now vogue and authority to the civil law, introduced it into several na.
tions, and *occasioned that mighty inundation of voluminous comments, *go
with which this system of law, more than any other, is now loaded. [*82

The canon law is a body of Roman ecclesiastical law, relative to such mat-
ters as that church either has, or pretends to have, the proper jurisdiction over.
This is compiled from the opinions of the ancient Latin fathers, the decrces of
genoral councils, and the decretal epistles and bulls of the holy see; all which
lay in the same disorder and confusion as the Roman civil law, till, about the
year 1151, one Gratian, an Italian monk, animated by the discovery of Justi-
nian’s pandects, reduced the ecclesiastical constitutions also into some method,
in three books, which he entitled Concordia Discordantium Canonum, but which
are generally known by the name of Decretum Gratiani. These reached as low
a8 the time of pope Alexander III. The subsequent papal decrees, to the pon-
tificate of Gregory IX., were published in much the same method, under the
auspices of that pope, about the year 1230, in five books, entitled Decretalia
Gregorii Noni. A sixth book was added by Boniface VIII. about the year 1298,
which is called Sextus Decretalium. The Clementine constitutions, or decrces
of Clement V., were in like manner authenticated in 1317, by his successor John
XXITI., who also published twenty constitutions of his own, called the Fxtrava.
g‘antes Joannis, all which in some measure answer to the novels of the civil law

0 these have been since added some decrees of later popes, in five books, called
Erxtravagantes Communes: and all these together, Gratian’s decree, Gregory’s
decretals, the sixth decretal, the Clementine constitutions, and the extravagants
of John and his successors, form the corpus juris canonici, or body of the Roman
canon law,

Besides these pontifical collections, which, during the times of ‘popery, were
received as authentic in this island, as well as in other parts of ghﬁstendom,
there is also a kind of natural canon law, composed of legatine and provincial
constitutions, and adapted only to the exigencies of this church *and [*83
kingdom. The legatine constitutions wero ecclesiastical latws, enacted in
national synods held under the cardinals Otho and Othobon, legates from pope
Gregory 1X. and pope Clement IV. in the reign of king Henry 1IL., about the
years 1220 and 1268, The provincial constitutions are principally the decrees of
]grovinc‘al gynods, held under divers archbishops of Canterbury, from Stephen

aangton, in the reign of Henry I1IL., to Henry Chichele, in the reig;n of Hen
V.; and adopted also by the province of York(z) in the reign of Henry VL
At the dawn of the Reformation, in the reign of king Henry VIIL, it was
enacted in parliament(y) that a review should be had of the canon law; and,
till such review should be made, all canons, constitutions, ordinances, and syno-

1) See 2 1, page 18. { ) Btatate 25 Hen. VIII. ¢. 19, revi-ed and zonfrmed by
}:) Burn’s Eccl. Law, pref. vill. 1Eliz.c. 1.
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dals provincial, being then already made, and not repugnant to the law of the
‘and or the king’s prerogative, should still be used and executed. And, as no
such review has yet bcen perfected, upon this statute now depends the authority
of the canon law in England.

As for the canons enacted by the clergy under James I. in the year 1603, and
never confirmed in parliament, it has been solemnly adjudged upon ihe prin-
c}ples of law and the constitution, that where they are not merely declaratory
of the ancient canon law, but are introductory of new regulations, they do not
bind the laity,(2)whatever regard the clergy may think proper to pay them.®

There are four specics of courts in which the civil and canon laws are per.
mitted, under different restrictions, to bo used: 1. The courts of the archbishops
and bishops, and their derivative officers, usually called in our law courts Chris-
tian, curie Christianitatis, or the ecclesiastical courts, 2. The military courts.
8. The courts of admiralty. 4. The courts of the two universities. In all,
their reception in gencral, and the different degrees of that reception, are grounded
%841 entirely upon custom, corroborated in the latter instance by act of *par-

liament, ratifying those charters which confirm the customary law of
the universities. The more minute consideration of these will fall properly
under that part of these commentaries which treats of the jurisdiction of courts.
It will suffice at present to remark a few particulars relative to them all, which
may serve to inculcate more strongly the doctrine laid down concerning them.(a)

1. And, first, the courts of common law have the superintendency over these
courts; to keep them within their jurisdictions, to determine wherein they ex-
ceed them, to restrain and prohibit such excess, and, in case of contumacy, to
punish the officer who executes, and in some cases the judge who enforces, the
sentence so declared to be illegal.

2. The common law has reserved to itsclf the exposition of all such acts of
Earliament as concern ejther the extent of these courts, or the matters depending

efore them. And therefore, if these courts either refuse to allow these acts
of parliament, or will expound them in any other sense than what the common
law puts upon them, the king’s courts at Westminster will grant prohibitions to
restrain and control them.

3. An appeal lies from all these courts to the king, in the last resort; which
roves that the jurisdiction exercised in them is derived from the crown of Eng-
and, and not from any foreign potentate, or intrinsic authority of their own.—

And, from these three strong marks and ensigns of superiority, it appears be-
yond a doubt that the civil and canon laws, though admitted in some cases by
custom in some conrts, are only subordinate, and leges sub graviori lege; and that,
thus admitted, restrained, altered, new-modelled, and amended, they are by no
means with us a distinet independent species of laws, but are inferior branches
of the customary or unwritten laws of England, properly called the king’s
fcclcsiastical, the king’s military, the king’s maritime, or the king’s academical
aws.
85 *Let us next proceed 1o the leges scripte, the written laws of the king-
dom, which are statutes, acts, or edicts, made by the king’s majesty, by
and with the advice and consent of the lords spiritual and temporal, and commons
in parliament assembled.(b) The oldest of these now extant, and printed in our
statute books, is the famous magna ckarta, as confirmed in parliament 9 Hen. ITL.,
though douhtless there were many acts before that time, the records of which

s) Stra. 1057, (%) 8 Rep. 20,
2) Hrle, Hist c. 2.

2 Lord Hardwicke cites the opinion of Lord Holt, and declares it is not denied by any
one, that it is very plain all the clergy are bound by the canons confirmed by the kin
only, but they must be confirmed by the parliament to bind the laity. (2 Atk. 605.
Hence, if the archbishop of Canterbury grants a dispensation to hold two livings distant
from each other more than thirty miles, no advantage can be taken of it by lz:Pse or
otherwise in the temporal courts, for the restriction to thirty miles was introduced by a
ranon made since the 25 H=n VIII. 2 Bl Rep. 968.—CHRISTIAN. .

€2



Skecr. 3.] OF ENGLAND. 85

are now lost, and the determinations of them perhaps at present curreatly
received for the maxims of the old common law.

The manner of making these statutes will be better considered hereafter,
when we exgmine the constitution of parliaments. At present we will only take
notice of the different kinds of statutes, and of some general rules with regard
to their construction.(c)

First, as to their several kinds. Statutes are either general or special, publiz
or private. A general or public act is an *universal rule, that regards the *86
whole community; and of this the courts of law are bound to take notice L
judicially and ex officio; without the statute being particularly pleaded, or for-
mally set forth by the party who claims an advantage under it. Special or
private acts aro rather exceptions than rules, being those which only operate
upen particular persons, and private concerns; such as the Romans entitled
senatus decreta, in contradistinclion to the senatus consulta, which regarded the
whole community ;(d) and of these (which are not promulgated with the same
notoriety as the former) the judges are not bound to take notice, unless they
be formally shown and pleaded. Thus, to show the distinction, the statute 13
Eliz. c. 10, to prevent spiritual persons from making leases for longer terms
than twenty-one years, or three lives, is a public act; it being a rule prescribed
to tho whole body of spiritual persons in the nation: but an act to enablo the
bishop of Chester to make a lease to A.B. for sixty years is an exception to this
rule; it concerns only the parties and the bishop’s successors; and is therefora
a private act.® :

(¢) The method of citing these acts of parliament is
various. Many of our ancient statutes are called after the
name of the place where the parlinment was held that
made them; as the statutes of Merton and Marleberge, of
Westmi 5 Gl , and Winchester. Others are de-
nominated entirely from their sulject, as the statutes of
Wales and Ireland, the articuli cleri, and the prargaliva
regis. Some are distinguished by thelr imtlal words, a
method of citing very ancient, being used Ly the Jews in
denominating the booka of the Pentateuch; by the Chris-
tian church in distinguishing their hymns and divine offices;
by the Romanists in describing their papal bulls; and, in
short, by the whole body of ancient civilians and canonisats,
among whom this method of citation generally prevailed,
not only with regard to chapters, but Inferlor sections also;

tates by thelr initial words, as the statute of quia emptores,
and that of cfrcumspecte agatis. But the most usual meth

of citing them, especlally since the time of Edward the
Second, is by naming the year of the king’a relgn in which
the atatute was made, together with the chapter, or particu-
lar act, according to ita numeral order, as 9 Geo. 11. ¢. 4, for
all the acta of one seasion of parliament taken together
make properly bt one statute; and therefore, when two
sessions have Leen held in one year, we usually mention
stat. 1 or 2, Thus the bill of rights is cited as 1 W. and M
st. 2, c. 2, signifying that it is the second chapter or act of
the second statute, or the laws made in the second session
of parliament, in the first year of king Willlam and queen

Mary,
(4) Gravin. Orig. L 3 24.

in imitation of all which we still ¢all some of our old sta-

2 See other cases upon the distinction between public and private acts. Bac. Ab. Statuto
F. The distinction between public and private acts is marked with admirable precision
by Mr. Abbat, (the present Lord Colchester,) in the following note, in the printed report
from the committee for the promulgation of the statutes:—PUBLIC AND PRIVATE ACTS.—
1. IN LEGAL LANGUAGE,—I1. Acts are deemed to be public and general acts which the judges
will take notice of without pleading,~—viz., acts concerning the king, the queen, and the
prince; those concerning all prelates, nobles, and great officers; those concerning the
whole spirituality, and those which concern all officers in general, such as all sheriffs,
&c. Acts concerning trade in general, or any specific trade; acts concerning all persons
generally, though it %e a special or particular thing, such as a statute concerning assizes,
or woods in forests, chases, &c. &c. Com. Dig. tit. Parliament, (R. 6.) Bac. Ab. Statute
F. 2. Private acts are those which concern only a particular species, thing, or person,
of wkich the judges will not take notice without pleading them,—viz., acts relating to
the bishops only ; acts for toleration of dissenters; acts relating to any particular place,
or to divers particular towns, or to one or divers particular counties, or to the colleges
only in the universities. Com. Dig. tit. Parliament, (R.7.) 3. In a general act there may
be a private clause, ibid. and a private act, if recognised by a public act, must afterwards be
noticed by the courts as such. 2 'Term Rep. 569. 2. IN PARLIAMENTARY LANGUAGE,—1. The
distinction between pullic and private bills stands upon different grounds as to fees. All
bills whatever from which private persons, corporations, &c. derive benefit, are subject
to the payment of fees; and such bills are in this respect denominated private bills. In-
stances of bills within this description are enumerated in the second volume of Mr.
Hatsel’s Precedents of Proceedings in the House of Commons, edit. 1796, p. 267, &e. 2.
1n parliamentary language another sort of distinction is also used: and some acts are called

lic general acts, others public local acts,—viz., church acts, canal acts, &c. To this class
may also be added some acts which, though public, are merely personal,—viz., acts of
attaicder, and patent acts. &e. Others are called private acts. of which latter clcz;ss some
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Statutes also are either declaratory of the common law, or remedial of some
defects therein* Declaratory, where the old custom of the kingdom is almost
fallen into disuse, or become disputable; in which case the parliament has
thought proper, in perpetuum rei testimonium, and for avoiding al] doubts and
difficulties, to declare what the common law is and ever hath been. Thus the
statute of treasons, 25 Edw. IIL. cap. 2, doth not make any new species of -
treasons, but only, for the benefit of the subject, declares and enumerates those
several kiuds of offerice which before were treason at the common law. Reme
dial statutes are thore which are made to supply such defects, and abridge such
superfluities, in the common law, as arise cither from the general imperfection
of all human laws, from change of time and circumstances, from the mistakes
and unadvised determinations of unlearned (or even learned) judges, or from any
other cause whatsoever. And this being done, either by enlarging the common
*87] law, where it was too narrow and circumscribed, or by restraining it

*where it was too lax and luxuriant, hath occasioned another subordinate
division of remedial acts of parliament into enlarging and restraining statutes.
To instance again in the case of treason: clipping the current coin of the king-. .
dom was 11 offence not sufficiently guarded against by the common Jaw; there-
fore it was thought expedient, by statute 5 Eliz. c. 11, to make it high treason,
which it was not at the common law: so that this was an enlarging statute.®
At common law also spiritual corporations might lease out their estates for any
term of years, till prevented by the statute 18 Eliz. before mentioned: this was,
therefore, a restraining statute.

Secondly, the rules to be observed with regard to the construction of statutes
are principally these which follow.™

1. There are three points to be considered in the construction of sll remedinl
statutes; the old law, the mischief, and the remedy: that is, how the common
law stood at the making of the act; what the mischicf was, for which the com-
mon law did not provide; and what remedy the parliament hath provided to
cure this mischief. And it is tho business of the judges so to constrne the act
as to suppress the mischief and advance the remedy.(¢) Let us instance again
in the sume restraining statute of 13 Eliz. ¢. 10: By the common law, ecclesias-
tical corporations might let as long leases as they thought proper: the mischief
was, that they let long and uureasonable leases, to the impoverishment of their
succensors ; the remedy applied by the statute was by making void all leases by
eccleniastical bodies for longer terms than three lives, or twenty-one years. Now,
in the construction of this statute, it is held, that leases, though for a longer

(¢) 3 Rep. 7; Co. Litt. 11, 42,

are local,—viz, enclosure acts, &c.; and some personal,—viz,, such as relate to names,
estates, divorces, &ec.

In many statutes which would otherwise have been private, there are clauses by which
they are declared to be public statutes. Bac. Ab. Statutes F.-~Cnitrr.

% This division is generally expressed by declaratory statutes and statutes introductory
of a new law. Remedial statutes are generally mentioned in contradistinction to penal
statutes. See note 19, p. 88.—CarisTiaN.

® This statute against clipping the coin hardlv corresponds with the general notion
either of & remedial or an enlarging statute. In ordinary legal language remedinl
statutes are contradistinguished to penal statutes. An enlarging or an enabling statute
is one which increases, not restrains, the power of action, as the 32 Hen. VIIL. c. 28,
which gave bishops and all other sole ecclesiastical corporations, except parsons and
vicars, a power of making leases, which they did not d;;ossess before, is always called an
enabling statute. The 13 Eliz. c. 10, which afterwards limited that power, 'is, on the
contrary, styled a restraining or disubling statute, See this fully explained by the
learned commentator, 2 Book, p. 319.—CuristiaN.

® Where there are conflicting decisions upon the construction of a statute, the court
must refer to that which ought to be the source of all such decisions,—that is, the words_
of the'statute itself, per Lord Ellenborough. 16 East, 122,

The power of construing a statute is in the judges of the temporal courts, who, in cases
of doubtful construction, are to mould them according to reason and convenience, to the
hest use& Hob. 346. Plowd. 109. 3 Co. 7.—Cuirtr.
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term, if made by a bishop, are not void during the bishop’s cuntinnanco in his
seo; or, if made by a dean and chapter, they ave not void during the continuance
of the dean; for the act was made for the benefit and protection of the sue-
cessor.(f) The mischief is therefore sufficiently suppressed by vacating them
after the determination of the interest of the *grantors; but the lcases, *gg
during their continuance, being not within the mischief, aro not within [
the remedy.

2. A statute, which treats of things or persons of an inferior rank, cannot by
any general words be extended to those of a superior.” So a statute, treating
of “deans, prebendaries, parsons, vicars, and others having spiritual promotion,”
is held not to extend to bishops, though they have spiritual promotion, deans
heing the highest persons named, and bishops being of a still higher order.(g)

3. Penal statutes must be construed strictly. Thus the statute 1 Edw. VL.
c. 12, having enacted that those who are convicted of stealing horses should not
have the benefit of clergy, the judges conceived that this shoald not extend to
him that should steal but one Aorse,® and therefore procured a new act for that
purpose in the following year.(?) And, to come nearer our own times, by the
statute 14 Geo IL c. 6, stealing sheep, or other cattle, was made felony, without
benefit of clergy. But these general words, “or other cattle,” being looked upon
as much too loose to create a capital offence, the act was held to extend to
nothing but mere sheep. And therefore, in the next sessions, it was found
necessary to make another statute, 15 Geo. II. c. 34, extending the former to
bulls, cows, oxen, steers, bullocks, heifers, calves, and lambs, by name.®

(f) Co Litt, 45, 3 Rep.60. 10 Rep. 58. (*) 2and 3 Edw. VL. c.33. Ba. Elem.c.12
(9) 2 Kep. 46

# Moslern statutes of importance have what is commonly called a “dictionary clause,”
the object of which is to define what persons, things, places, &c. shall be included in
every geueral word used in the act. For example, the first section of the Limitation of
Actions, act 3 and 4 Wm. IV. c. 27, defines what shall be included in the words “land,”
“rent,” and “person.”——HARGRAVE.

B Lord Hale thinks that the scruple of the judges did not merely depend upon the
words being in the plural number, because no doubt had ever occurred respecting former
statites in the plural number; as, for instance, it was enacted by the 32 Hen. VIIL c. 1
that no person convicted of burning any dwelling-houses should be admitted to clergy. But
the reason of the difficulty in this case was, because the statute of 37 Hen. VIIL, ¢. 8 was
expressly penned in the singular number,—If any man do stcal any horse, mare, or filly, and
then this statute, varying the number, and at tlie same time expressly repealing all other
exclusions of clergy introduced since the beginning of Hen. VIII., it raised a doubt
whether it were not intended by the legislature to restore clergy where only one horse
was stolen. 2 H. P. C. 365.

It hos since been decided, that where statutes use the plural number, a single instanca
will be comprehendel. The 2 Geo. IL. c. 25 enacts, that it shall be felony to steal any
vank-notes; and it has been determined that the offence is complete by stealing ons
bank-note. Hassel’s Case, Leach, Cr. L. 1.—CurisTIAN.

® There are some kinds of statutes in the construction of which the courts have con
sidered themselves bound to adhere more closely to the words than in other cases. This
is termed strict construction. The text confines it to penal statutes; but there are other.
also of this class. As to penal statutes, however, it i3 to be observed that such laws arc
not to be construed so strictly as to defeat the obvious intention of the legislature. The
United States vs. Wiltberger, 5 Wheat, 76. They are to be construed strictly in that
sense that the case in hand must be brought within the definition of the law, but not se
strictly as to exclude & case which is within its words taken in their ordinary acceptation:
that is to say, there is no peculiar technical meaning given to language in penal any
more than in remedial laws. U.S. vs. Wilson, Baldw. C. C. Rep. 78. Hall vs. The State,
20 Ohio, 7. But, besides penal statutes, laws made in derogation of common right are
to be construed strictly; as, for instance, statutes for any cause disabling any person of
full age and sound mind to make contracts. Smith vs. Spooner, 3 Pick. 229. So statutes
conferring exclusive privileges on corporations or individuals fall under this rule
Sprague vs. Birdsall, 2 Cowen, 419. Young vs. McKensie, 3 Kelly, 31. Charters of incor
poration are to be construed most strongly against those corporations or persons wha
claim rights or powers under them, and most favourably for the public. Mayor vs. Rail-
road Co., 7 Georgia, 221, Railroad Co. vs. Briggs, 2 N. Jersey, 623. In the samesclnss are

Vor. L.—5 5
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4. Statutes aguiust frauds® are to be liberally and beneficially expounded
This may seem a contradiction to the last rule; most statutes against frauds
being in their consequences penal. But this difference is here to be taken,
where the statute acts upon the offender, and inflicts a penalty, as the pillory or
a fire, it is then to be taﬁen strictly ; but when the statute acts upon the offence,
by setting aside the frandulent transaction, here it is to be construed liberally.
Upon this footing the statute of 13 Eliz. ¢. 5, which avoids all gifts of goods,
*891 &c. made to defraud ereditors and others, was *held to extend by thae

general words to a gift made to defraud the queen of a forfeiture.(:)®

(%) 3 Rep. 82,

statutes which impose restrictions on trade or common occupations, or which levy a tax
upon them. Sewall vs. Jones, 9 Pick, 412. So a statute conferring authority to impose
taxes. Moseley vs. Tift, 4 Florida, 402. So laws exempting property from taxation.
Cincinnati College vs. Chio, 19 Ohio, 110. So when the liberty of the citizen is involved.
Pierce’s Case, 4 Shipley, 255. The power invested in public bodies to take the lands of
private persons for public uses is in derogation of the common law, and ought therefore
to receive a rigid interpretation. Sharp vs. Speir, 4 Hill, 76, Sharp vs. Johnson, ibid. 92.
Enough has been specified to illustrate the general bearing and application of the prin-
ciple of strict construction.

By far the most important question, which has ever been agitated, has been in regard
to the constitution of the United States. Two schools of constitutional law—the National
and State-Rights schicol—maintain different doctrines upon this subject. The former
have always contended that the delegations of power to the federal government ought to
receive a large and liberal interpretation; and that at all events, wherever a general
object was within the scope of the powers specified, Congress ought to be considered as
invested with a large discretion os to the means to be employed for the purpose of giving
effect to the power, and especially that there existed no limitation upon their right to
appropriate the public money but their own judgment of what would conduce to the
““gencral welfare,” On the other hand, the State-Rights school zealously contend that,
the government being conceded to be one of special limited powers, such a principle of
construction as that assumed on the other side in effect destroys all limitation ; that any
thing and every thing can be reached under the power of appropriating money for the
“general welfare;” that Congress can employ no means except such as are necessary as
well as proper to the end, and have no right to assume a substantive power, not granted,
a3 incidental. Non nobis tantas componer ¢ lites.—SHARSWOOD.

% These are generally called remedial statutes; and it is a fundamental rule of con-
struction that penal statutes shall be construed strictly, and remedial statutes shall be
construed liberally. It was one of the laws of the twelve tables of Rome, that whenever
there was a question between liberty and slavery, the presumption should be on the side
of liberty. This excellent principle our law lias adopted in the construction of penal
statutes; for whenever any ambiguity arises in a statute introducing a new penaslty or
punishment, the decision shall be on the side of lenity and mercy; or in favour of natural
right and liberty; or, in ather words, the decision shall be according to the strict letter
in favour of the subject. And though the judges in such cases may frequently raise and
solve difficulties contrary to the intention of the legislature, yet no further inconvenience
can result than that the law remains as it was before the statute. And it is more conso-
nant to principles of liberty that the judge should acquit whom the legislator intended
to punish, than that he should punish whom the legislator intended to discharge with
impunity. But remedial statutes must be construed according to the spirit; for, in
giving relief aﬁainst fraud, or in the furtherance and extension of natural right and
Justice, the judge may safely go beyond evén that which existed in the minds of those
who framed the law.—Cnrismax.

31 And, therefore, it has been held that the same words in a statute will bear diffarent
interpretations, according to the nature of the suit or prosecution instituted upon them.
As hy the 9 Ann. c. 14, the statule against gaming, if any person shall lose at any time
or sitting 10 and shall pay it to the winner, he may recover it back within three months;
and if the loser does not within that time, any other person may sue for it and treble the
value besides. So where an action was brought to recover back fourteen guineas, which
had Leen won and paid after a continuance at play, except an interruption during dinner,
the court held the statute was remedial, as far as it prevented the effects of gaming.
without inflicting a penalty, and, therefore, in this action, they considered it one time
or sitting; but they said if an action had been brought by a common informer for the
’-em\lty, they would have construed it strictly in favour of the defendant, and would
mve held that the money had been lost at two sittings. 2 Bl, Rep. 1226,—Crristiax.

*? Some kinds of statutes are held entitled to receive a liberal or favourable imnterpr=
AR
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5. One part of a statute must be so construed by another, that the wholo
may (if possible) stand: uf res magis valeat, quam pereat. As if land be
vested in the king and his heirs by act of parliament, saving the right of A
ard A. has at that time a lease of it for three yecars: here A.shall hold it for
his term of three years, and afterwards it ghall go to the king. For this inter-
pretatio% furnishes matter for every clause of the statute to work and operate
upon. ut,

pﬁ. A saving, totally repugnant to the body of the act, is void. If] therefure,
an act of parliament sests land in the king and his heirs, saving the right of all
persons whatsoever; or vests the land of A.in the king, saving the right of
A.; in either of these cascs the saving is totally repugnant to the body of the
statute, and (if good) would render the statute of no cffect or operation; and
therefore the saving is void, and the land vests absolutely in the king.(4)*

7. Where the common law and a statute differ, the common law gives place
to the statute; and an old statute gives place to a new one. And this upon a
general principle of universal law, that ¢ leges posteriores priores contrarias abro-

ant:”’ consonant to which it was laid down by a law of the twelve tables at
me, that “quod populus postremum jussit, id jus ratum esto.” But this is to be
understood only when the latter statute is couched in negative terms, or where
its matter is so clearly repugnant that it necessarily implies a negative. Ag il
a former act says, that a juror upon such a trial shall have twenty pounds a
Kear ; and a new statute afterwards enacts, that he shall have twenty marks:
ere the latter statute, though it does not express, yet necessarily implics &
negative, and virtually repeals the former. For if twenty marks be made
qualification sufficient, the former statute which requires twenty pounds is at an
end.(l) But if both acts be merely affirmative, *and the substance such ()
that both may stand together, here the latter does not repeal the former, L
but they shall both have a concurrent efficacy. If by a former law an offence
be indictable at the quarter-sessions, and a latter law makes the same offenco
indictable at the assizes, here the jurisdiction of the sessions is not taken away,
but both have a concurrent jurisdiction, and the offender may be prosecuted at
either: unless the new statiite subjoins express ncgative words, as, that the
offence shall be indictable at the assizes, and not elsewhere.(mn)*

k) 1 Rep 47. (m)11 Rep. 63
21) Jenk. Cent. 2, 73.

tation. Thus, remedial laws are to be so construed as to suppress the mischief and
advance the remedy. Smith vs. Maffott, 1 Barb. 65. Franklin vs. Franklin, 1 Maryl. Ch.
342, Carey vs. Giles, 9 Geo. 253. So laws which have reference to the public welfare or
the policy of the State, which are intended to encourage her staple productions, to
maintain public peace and security, or to extend tlie blessings of education, Wolcott vs.
Pond, 19 Conn. 597. Bryan vs. Dennis, 4 Florida, 445. In like manner, acts of the legis-
lature relative to the general administration of justice. Mitchell vs, Mitchell, 1 Gill, GO.
—SHARSWOOD.

3 But a proviso, (that is, a clause ingrafted upon a preceding and complete enactment,
9B. &C. 835,} though totally repugnant to the body or provision of the act, shall not be
void, but shall stand, being leld to be a repeal of the preceding enactment, by nnalogy
to the well-known rule of construction applicable to testamentary instruments, that a
later clause, if inconsistent with a former one, expresses the last intention and revokes
the preceding expressions. Fitz. 195, Bac. Abr. Statute.—HARGRAVE. .

3 Later statutes abrogate prior ones. In affirmative statutes, however, such parts of
the prior as may be incorporated into the subsequent one, and are consistent with it,
must be considered in force. Daviess zs. Fairbairn, 3 Howard U. S. 636. Where two
statutes can be construed together so as to allow both to stand, the latter will not be
construed a repeal of the former. Morris vs. Canal Co., 4 Watts & Serg. 461. Canal
Co. vs. Railroad Co., 4 Gill & John. 1. Statutes which apparently conflict with each
other are to be reconciled as far as may be, on any fair hypothesis, and effect given to
each if it can be, and especially if it is necessary to preserve the titles to property undis-
turbed. Beals vs. Hale, 4 Howard U.S. 37. The law does not favour repeals by im-
plication. Bowen vs. Lean, 5 Hill, 221. Wyman vs. Campbell, 6 Porter, 219. Strut vs.
Commonwealth, 4 W, & S., 209. A subsequent statute, attaching milder and different
punishments to offences than are attached to the same offence by a prior statute, is a
repeal of such prior statute. The State vs. Whitv orth, 8 Porter. 434. A gen&x‘al law

é
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8. If a statute, that repeals another, is itself repwaled afterwards, the firsi
statute is hereby revived, without any formal words for that purpose. So wher
the statutes of 26 and 35 Hen. VIII., declaring the king to be the supreme head
of the church, were repealed by a statute 1 and 2 Philip and Mary, and this
latter statute was afterwards repealed by an act of 1 Eliz. there necded not any
express words of revival in Queen Elizabeth’s statute, but these acts of King
Henry were impliedly and virtually revived.(n)®

9. Aets of parliament derogatory from the power of subsequent parliamenis
bind not. So the statute 11 Hen. VII. o. 1, which directs that no person foi
ussisting a king de facto shall be attainted of treason by act of parliament or
otherwise, is held to be good only as to common prosecutions for high treason;
but will not restrain or clog any parliamentary attainder.(o) Because the legis-
Iature, being in truth the sovereign power, is always of equal, always of absolute
authority: it acknowledges no superior upon eart{x, which the prior legislature
must have been, if its ordinances could bind a subsequent parliament. And
upon the same principle Cieero, in his letters to Atticus, treats with a proper
contempt theso restraining clauses, which endeavour to tie up the hands of suc-
*91] ceeding legislatures. “When you repeal the *law itself, (says he,) you

at the same time repeal the prohibitory clause, which guards against such
repeal.”’(p) '

10. Lastly, acts of parliament that are impossible to be performed are of no
validity : and if there arise out of them collaterally any a{))surd consequencer,
manifestly contradictory to common reason, they are, with regard to those col-
lateral consequences, void.* I lay down the rule with theso restrictions; though
I know it is generally laid down more largely, that acts of parliament contrary
to reason are void. But if the parliament will positively enact a thing to be
done which is unreasonable, I know of no power in the ordinary forms of the
constitution that is vested with authority to control it: and the examples usually
alleged in support of this sense of the rule do none of them prove, that, where
the main object of a statute is unreasonable, the judges are at liberty to reject
it; for that were to set the judieial power above that of the legislature, which
would be subversive of all government. But where some collateral matter arises
out of the general words, and happens to be unreasonable; there the judges are
in decency to conclude that this consequence was not foreseen by the parliament,
and therefore they are at liberty to expound the statute by equity, and only
quoad hoc disregard it. Thus if an act of parliament gives a man power to try
all causes, that arise within his manor of Dale; yet, if a cause should arise in

'®) 4 Inst, 325, (#) Cum lex abrogalur, Wud ipsum abrogatur, quo nos
gﬂ) 4 1nst, 43. eam alrogar oporteat, L é, . 23, !

liowever, does not operate a repeal of n special law upon the same subject passed pre-
vious to the general law. McFarland vs. The State Bank, 4 Pike, 410.—Suarswoop.

% Where a repealing statute is itself repealed, the first or original statute is thereby
ipso facto revived. Commonwealth vs. Churchill, 2 Metc. 118,  Directors vs. Railroad
Co., 7 W. & S. 236. Harrison vs. Walker, 1 Kelly, 32. The repeal of a statute, however,
will not be construed to divest rights which have vested underit. Davis vs. Minor, 1
Howard, (Miss.,{ 183. James vs. Dubois, 1 Harr. 285. Mitchell vs. Doggett, 1 Branch,
356. The repeal of a prohibitory act does not make valid contracts prohibited by it
which were made while it was in force. Milne vs. Huber, 3 McLean, 212. Where a
statuté, reviving a statute which had been repealed, is itself repealed, the statute which
was revived stands as it did before the revival, Calvert vs. Makepeace, 1 Smith, 806.
This rule has been altered in England by St. 12 & 13 Vict. c. 21, s. 5, which enacts that
repealed statutes shall not be revived by the repeal of the act repealing them, unless
express words be added reviving such repealed acts. The same enactment was made in
Virginia in the year 1789.—SmaRswooD. -

#°If an act of parliament is clearly and unequivocally expressed, with all deference to
the learned commentator, I conceive it is neither void in its direct nor collateral cou.
sequences, however absurd and unreasonable they may appear. If the expression will
admit of doubt, it will not then be presumed that that construction can be agreeable to
the intention of the legislature, the consequences of which are unreasonable; but where
the signification of a statute is manifest, no authority less than that of parliament can
restrainoits operation.—CHRISTIAN
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which he himself is party, the act is construed not to extend to that, because it
18 unreasonable that any man should determine his own quarrel.(¢) But, if we
could conceive it possible for the parliament to enact, that he should try as weli
his own causes as those of other persons, there is no court that has power to de-
feat the intent of the legislature, when couched in such evident and express
words, as leave no doubt whether it was the intent of the legislature or no.*
These are the several grounds of the laws of England: over and above whicly,
equity is also frequently called in to *assist, to moderate, and to explain [*02
them. What equity is, and how impossible in its very essence to be re- -
duced to stated rules, hath been shown in the preceding section. I shall there-
fore only add, that (besides the liberality of sentiment with which our common
law judges interpret acts of parliament, and such rules of the unwritten law as
are not of'a positive kind) there are also peculiar courts of equity established 1 ir
the benefit of the subject: to detect latent frauds and concealments, which the
process of the courts of law is not adapted to reach; to enforce the execution
of such matters of trust and confidence, as are binding in conscicence, though not
cognizable in a court of law; to deliver from such dangers as are owing to mis-
fortune or oversight; and to give a more specific relief, and more adapted to
the circumstances of the case, than ean always be obtained by the generality
of the rules of the positive or common law. This is the business of our courts
of equity, which however are only conversant in matters of property. For the
freedom of our constitution will not permit, that in criminal cases a power

(9) 8 Rep. 118,

37 The fullowing canons of interpretation may be added to those stated in the text:-

11. A statute shall always be so construed as to operate prospectively, and not retro-
spectively, unless, indeed, the language is so clear as to preclude all question as to the
intention of the legislature. Sayre vs. Wisner, 8 Wend. 661. Hastings vs. Lane, 3 Shep.
134. Brown vs. Wilcox, 14 8. & M. 127. Quackenbush vs. Danks, 1 Denio, 128. This is
a very important rule and frequently called into exercise. The provision in the Federal
and most of the State constitutions prohibiting the passage of ex post facto laws has been
coufined by construction to criminal or penal laws; and the power of the legislature to
affect injuriously vested rights, when the obligation of contracts is not violated, is gene-
rally conceded. Hence the value and necessity of the rule in question.

12. Contemporaneous usage may be resorted to as evidence of the construction put
upon a statute by those best acquainted with the mind and intention of the lawmakers,
When a particular construction has thus been assumed and acted on at an early day,
and especially if many titles depend upon it, the courts will not at a subsequent period
disturb it, even if it should appear to be indefensible on principle. MecKeer vs. Delancy,
5 Cranch, 22, Chesnut vs. Shane, 16 Ohio, 519. Kernion vs. Hills, 1 Louis. Ann. R. 419.

13. The judicial interpretation of the statute of a State as settled by its own courts is
to be received and followed by the courts of other States and by the Federal Judiciary.
Johnston vs. The Bank, 3 Strobh. Eq. 263. Hoyt vs. Thompson, 3 Sandf. Supreme Court,
416. So even the Supreme Court of the United States is held bound by the determination
of the State courts upon the construction of their State constitutions, and the validity of
State laws as dependent thereon. Elmendorf vs. Taylor, 10 Wheat. 152. Harpending vs,
Dutch Church, 16 Peters, 439. :

14, Where there has been a general revision of the statute ¢ode of a State, under the
authority of the legislature, and the revision has been approved and adopted, a mere
change of phraseology introduced by the revisers will not be held to have effected a
change, unless such appear clearly to have been the intention. Chambers vs. Carson,
2 Whart. 9. Commonwealth vs. Rainey, 4 W. & 8. 186. In re Brown, 21 Wendell, 316
It has been held in some States, however, that where a statute is revised and a provision
contained in it is omitted in the new statute, the inference is that a change in the lawis
intended. Ifthe omission is accidental, it belongs to the legislature to supply it. Back vs
Spofford, 31 Maine, 34. Ellis vs. Paige, 1 Pick. 43.

15. A statute cannot be repealed by usage or become obsolete by non-user. Wright ve.
Crane, 13 Serg. & R. 447. Snowden vs. Snowden, 1 Bland. 550. When the circumstances
or business of a community so materially change that the facts no longer can arise to
which a statute was meant to apply, in that sense it may become obsolete. It may,
however, so happen that the current of legislation shows that an old statute, never
actually repealed, was regarded by the legislature as no longer in force; and in that case

it may be regarded as repealed by implication. Hill vs. Smith, 1 Morris, 7ﬂ.—S}:estaor
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should be lodged in any judge, to construe the iaw otherwise than according
to the letter. This caution, while it admirably protects the public liberty, can
never bear hard upon individuais. A man cannot suffer more punishment than
the law assigns, but he may suffer less. The laws cannot be strained by par-
tiality to inflict a penalty beyond what tho letter will warrant; but, in cases
th(:lre tho letter induces any apparent hardship, the erown has the power to
pardon

SECTION IV.

OF THE COUNTRIES SUBJECT TO THE LAWS OF
ENGLAND.

TrE kingdom of England, over which our municipal laws have jurisdiction,
includes not, by the common law, either Wales, Scotland, or Ireland, or any
other part of the king’s dominions, except the territory of England only. And
yet the civil laws and local customs of this territory do now obtain, in part or
mn all, with more or less restrictions, in these and many other adjacent countries;
of which it will be proper first to take a review, before we consider the king-
dom of England itself, the original and Eroper subject of these laws.

‘Wales had continued independent of England, unconquered and uncultivated,
in the primitive pastoral state which Cxsar and Tacitus aseribe to Britain in
ceneral, for many centuries; even from the time of the hostile invasions of the
Saxons, when the ancient and Christian inhabitants of the island retired to those
natural intrenchments, for protection from their pagan visitants. But when
these invaders themselves were converted to Christianity, and settled into regu-
lar and potent governments, this retreat of the ancient Britons grew every day
narrower; they were overrun by little and little, gradually driven from one fast-
ness to another, and by repeated losses abridged of their wild independence.
Very early in our history we find their princes doing homage to the crown of
England; till at length in the reign of Edward the First, who may justly be
*04 styled the conqueror of *Wales, the line of their ancient princes was

] abolished, and the King of England’s eldest son became, as a matter of
course,! their titular prince; the territory of Wales being then entirely rcan-
nexed (by a kind of feodal resumption) to the dominion of the erown of Eng-
land;(a) or, as the statute? of Rhudlan(d) expresses it, «“ Terra Wallie cum
incolis suis, prius regi jure feodali subjecta, (of which homage was the sign,) jam
in proprietatis dominium tolaliter et cum integritate conversa est, et coron@ regni
Anglie tanquam pars corporis ejusdem annera et unita.” By the statute also of
Wales(c) very material alterations were made in divers parts of their laws, so

(a) Vaugh, 400. is erected into a principality ; and as an integral part of

(b) 10 Edw. I.—“ The territory of Wales, before sub- England, annexed 1o and united with the crown.”
Jected with its Inhabitants to the king by the fendal law, (c) 12 Edw. L.

VIt cannot be said that the king’s eldest son became Prince of Wales by any neces-
sary or natural consequence; but, for the origin and creation of his title, see page
224.—CHRISTIAN.

2 The learned judge has made a mistake in referring to the statute, which is called the
statute of Rutland, in the 10 Ed. 1., which does not at all relate to Wales. But the
statute of Rutland, as it is called in Vaughan, (p. 400,) is the same as the Statutum Walliz.
Mr. Barrington, in his Observations on the Ancient Statutes, (p. 74,) tells us, that the
Statutum Wallie bears date apud Rothelanum, what is now called Rhuydland in Flintshire.
Though Edward says, that terra Wallie prius regi jure feodali subjecta, yot Mr. Barrington
assures us, that the feudal law was then unknown in Wales, and that *there are at pre-
sent in North Wales, and it is believed in South Wales, no copyhold tenures, and scarcel,
an instance of what we call manerial rights; but the property is entirely free and allodial.
Edward, however, was a conqueror, and he had a right to make use of his own words in
the preamble {o his law.” Tb 75.—~Crrisriax.
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as to reduce them ncarer to the English standard, especially in the forms of their
Judicial proceedings : but they still retained very much of their original polity ;
particularly their rule of inheritance, viz. that their lands were divided equally
among all the issue male, and did not descend to the eldest son alone. By other
nubsequent statutes their provincial immunities were still farther abridged: but
the finishing stroke to their independency was given by the statute 27 Hen. VIII,
c. 26, which at the same time gave the utmost advancement to their civil pros-
perity, by admitting them to a thorough communication of laws with the sub-
jects of England. Thus were this brave people gradually conquered into the
enjoyment of true liberty ; being insensibly put upon the same footing, and made
fellow-citizons with their conquerors. A generous method of triumph, which
the republic of Rome practised with great success, till she reduced all Italy to
Ler obedience, by admitting the vanquished states to partake of the Romau
rivileges.

P It isgcnacted by this statute 27 Henry VIII., 1. That the dominion of Wafes
ghall be forever united to the kingdom of England. 2. That all Welshmen born
shall have the same liberties as other the king’s subjects. 3. That lands in Wales
shall be inhcritable according to the Iinglish tenures and rules of descent.
4. That the laws of England, and no other, shall *be used in Wales: be- o+
sides many other regulations of tho police of this principality. And the (95
statute 31 and 35 Hen. VIIL, c. 26, confirms the same, adds farther regulations,
divides it into twelve shires, and, in short, reduces it into the same order in
which it stands at this day; differing from the kingdom of England in only a
few particulars, and those too of the nature of privileges, (such as having courts
within ijtself, independent of the process of Westminster-hall,) and somo other
immaterial peculiarities, hardly more than are to be found in many counties of
England itself.

The kingdom of Scotland, notwithstanding the union of the crowns on the accos-
sion of their King James VI. to that of England, centinued an entirely separato
and distinct kingdom for above a century more, though an union had been long
projected ; which was judged to be the more easy to be done, as both kingdoms
were anciently under the same government, and still retained a very great
resemblance, though far from an identity, in their laws. By an act of parliament
1 Jac. I. c. 1, it is declared, that these two mighty, famous, and ancient kingdoms,
were formerly one. And Sir Edward Coke observes,(d) how marvellous a con-
formity there was, not only in the religion and language of' the two nations, but
also in their ancient laws, the descent of the crown, their parliaments, their titles
of nobility, their officers of state and of justice, their writs, their customs, and even
the language of their laws. Upon which account he supposes the common law
of cach to have been originally the same; especially as their most ancient and
authentic book, called regiam majestatem, and containing the rules of their ancient
common law, is extremely similar to that of Glanvil, which contains the prin-
ciples of ours, as it stood in the reign of Henry II. And the many diversitics,
subsisting between the two laws at present, may be well enough accounted for,
from a diversity of practice in two large and uncommunicating jurisdictions,
and from the acts of two distinct and independent parliaments, which have in
many points altered and abrogated the old common law of both kingdoms.*

(%) 4 Inst. 345,

3 The laws in Scotland concerning the tenures of land, and of consequence the consti-
tution of parliaments and the royal prerogatives, were founded upon the same feudal
principles as the laws respecting these subjects in England. It is said, that the feudal
polity was established first in England ; and was aterwards introduced into Scotland, in
imitation of the English government. But it continued in its original] form much longer
in Scotland than it did in England, and the changes in the Scotch government, probably
owing to the circumstance that they are more recent, are far more distinctly marked
and defined than they are in the history of the English constitution. And perhaps the

rogress of the Scotch parliaments affords a clearer elucidation of the obscure and am-
Eiguous points in the history of the representation and constitution of our country, than
any arguments or authorities that have yet been adduced. But a particular d'l]scussior
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96 *However, Sir Edward Coke, and the politicians of that time, ¢>n.
ceived great difficulties in carrying on the projected union; but these
were at length overcome, and the great work was happily effected in 1707, 6
Anne; when twenty-five articles of union were agreed to by the parliaments
of both nations; the purport of the most considerable being as follows:

1. That on the first of May, 1707, and forever after, the kingdoms of
l[gng]and and Scotland shall bo united into one kingdom, by tho name of Great

ritain.

2. The succession to the monarchy of Great Britain shall be the same as was
before settled with regard to that of England.

8. Tho united kingdom shall be represented by one parliament.

4. There shall be a communication of all rights and privileges between ine
subjects of both kingdoms, exeept where it is otherwise agreed.

SQdOBVhen England raises 2,000,000L. by a land tax, gcotland shall raise
18,0001

16, 17. The standards of the coin, of weights, and of measures, shall be re-
duced to those of England, throughout the united kingdoms.

18. The laws relating to trade, customs, and the excise, shall be the same in
Scotland as in England. But all the other laws of Scotland shall remain in
force; though alterable by the parliament of Great Britain. Yet with this
caution: that Jaws relating to public policy are alterable at the discretion of
the parliament: laws relating to private right are not to be altered but for the
evidert utility of the people of Scotland.

*97] *22, Sixteen peers are to be chosen to represent the peerage of
Scotland in parliament, and forty-five members to sit in the House of
Commons.*

of this subject would far exceed the limits of a note, and will be reserved for a future
occasion. But for an account of the parliament of Scotland before the union, and the
laws relative to the election of the representative peers and commoners of Scotland, I
shall refer the studious reader to Mr. Wight’s valuable Inquiry into the Rise and Progress
of Parliaments chiefly in Scotland. (Quarto ed.) It is supposed, that we owe the lower house
of parliament in England to the accidental circumstance that the barons and the repre-
sentatives of the counties and boroughs had not a room large enough to contain them
all; but in Scotland, the three estates assembled always in one house, had one common
president, and deliberated jointly upon all matters that came before them, whether of a
judicial or of a legislative nature. (Wight, 82.) In England the lords spiritual were
always styled one of the three estates of the realm; but there is no authority that they
ever voted in a body distinct from the lords temporal. In the Scotch parliament the
three estates were, 1. The bishops, abbots, and other prelates who had a seat in parlia-
ment, as in England, on account of their benefices, or rather lands, which they held in
capite, i.e. immediately of the crown: 2. The barons, and the commissioners of shires,
who were the representatives of the smaller barons, or the free tenants of the king:
3. The burgesses, or the representatives of the royal boroughs. Craig assures us, nihil
ratum esse, nihil legis vim habere, nisi quod omnium, trium ordinum consensu conjuncilo constitutum est ;
it tamen ut unius cujusque ordinis per se major pars consentiens pro tolo ordine sufficiat. Scio hodie
controverti, an duo ordines dissentiente lertio, quast major pars, lgqres condere possint ; cujus partem
negantem boni omnes, et quicunque de hac re scripserunt, pertinacissim tuentur, alioqui quo ordines in
eversionem tertii possint consentire. (De Feudis, lib. i. Dieg. 7, 8. 11.) But some writers have
since presumed to controvert this doctrine. (Wight, 83.) It is strange that a great fun-
damental point, which was likely to occur frequently, should remain a subject of doubt
and contioversy. But we should now be inclined to think, that a majority of one of the
estates could not have resisted a majority of each of the other two, as it cannot easily be
supposed that a majority of the spiritual lords would have consented to those statutes.
which, from the year 1587 to the year 1690, were enacted for their impoverishment, and
finally for their annihilation. At the time of the union, the Scotch parliament consisted
only of the other two estates. With regard to laws concerning contracts and commerce,
and perhaps also crimes, the law of Scotland is in a great degree conformable to the civil
law ; and this, probably, was owing to their frequent alliances and connections with France
and the continent, where the civil law chiefly prevailed.—CrrisTIaN,

4 By the 25th article it is agreed, that all laws and statutes in either kingdom, so far
as they ire contrary to these articles, shall cease and become void. From the time of
SAw TV, till the reign of Ch. IL both inclusive, our kings used frequently to grant, by
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23. The sixteen peers of Scotland shall have all privileges of parfiament;
and all peers of Scotland shall be peers of Great DBritain, and rank next afte
those of the samo degree at the time of the union, and shall have all privilegea
of peers, except sitting in the House of Lords, and voting on tlie trial of a
peer®

their charter only, a right to unrepresented towns of sending members to Parliament.
The last time this prerogative was exercised, was in the 29 Ch. II. who gave thig privilege
to Newark; and it is remarkable, that it wes also the first time that the legality of this
power was questioned in the House of Commons, but it was then acknowledged by a
majority of 125 to 73. (Comm. Jour. 21 March 1676-7.) But notwithstanding it is a general
rule in our law, that the king can never be deprived of his prerogatives, but by the clear
and express words of an act of parliament; yet it has been thought, fromn this last article
in the act of union, that this prerogative of the crown is virtually abrogated, as the ex-
ercise of it would necessarily destroy the proportion of the representatives for the two
kingdoms. (See 1 Doug®El Cases, 70. The Preface to Glanv. Rep. and Simeon's Law of Elect.
91.) It was also agreed, that the mode of the election of the peers and the commons
should be settled by an act passed in the parliament of Scotland, which was afterwurds
recited, ratified, and made part of the act of union. And by that statute it was enacted,
that of the 45 commoners, 30 should be elected by the shires, and 15 by the boroughs;
that the city of Edinburgh should elect one, and that the other royal boroughs should
be divided into fourteen districts, and that each district should return one. It was also
provided, that no person should elect or be elected one of the 45, but who would have
been capable of electing, or of being elected, a representative of a shire or a borough to
the parliament of Scotland. Hence, the eldest son of any Scotch peer cannot be elected
one of the 45 representatives; for by the law of Scotland, prior to the union, the eldest
son of a Scotch peer was incapable of sitting in the Scotch parliament. (Wight, 269.)
Thero seems to be no satisfactory reason for this restriction, which would not equally
extend to the exclusion of all the other sons of a peer. Neither can such eldest son be
entitled to be enrolled and vote as a frecholder for any commissioner of a shire, though
otherwise qualified, as was lately determined by the house of lords in the case of lord
Daer, March 26, 1793. But the eldest sons of Scotch peers may represent any place in
England, as many do. (2 Hats. Prec. 12.) The two statutes, 9 Ann. c. 5, and 33 Geo. II.
c. 20, requiring knights of shires and members for boroughs to have respectively 600
and 300/ a year, are expressly confined to England. But a commissioner of a shire
munt be a freeholder, and it is a general rule that none can be elected, but those who
can elect. (Wight, 289.) And till the contrary was determined by a committee of the
house of commons in the case of Wigtown in 1775, (2 Doug. 181,) it was supposed that
it was necessary that every representative of a borough should be admitted a burgess of
one of the boroughs which he represented. (Wight, 404.) It still holds generally true in
shires in Scotland, that the qualifications of the electors and elected are the same; or
that eligibility and a right to elect are convertible terms, Upon some future occasion I
shall endeavour to prove, that, in the origin of representation, they were universally the
same in England.—Curisrian.

5 Since the union, the following orders have been made in the house of Lords ruspect
ing the peerage of Scotland. Queen Anne, in the seventh year of her reign, had created
Jomes duke of Queensbury, duke of Dover, with remainder in tail to his second son,
then earl of Solway in Scotland ; and upon the 21st of January, 1708-9, it was resolved
by the lords, that a peer of Scotland claiming to sit in the house of peers by virtue of a
patent passed under the great seal of Great Britain, and who now sits in the parliament
of Gireat Britain, had no right to vote in the election of the sixteen peers who are to re-
present the peers of Scotland in parliament.

The duke of Hamilton having been created duke of Brandon, it was resolved by the
lords on the 20th of December, 1711, that no patent of honour granted to any peer of
Great Britain, who was a peer of Scotland at the time of the union, should entitle him
to sit in parliament. Notwithstanding this resolution gave great offence to the Scotch
pecrage, and to the queen and her ministry, yet a few years afterwards, when the duke
of Dover died, leaving the earl of Solway, the next in remainder, an infant, who, upon
his coming of age, petitioned the king for a writ of summons as duke of Dover; the
question was again argued on the 18th December, 1719, and the claim as before dis-
allowed. (See the argument, 1 P. Wms. 582.) But in 1782 the duke of Hamilton claimed
tn sit as duke of Brandon, and the quastion being referred to the judges, they were
unanimously of opinion, that the peers of Scotland are not disabled from receiving, sub-
sequently to the union, a patent of peerage of Great Britain, with all the privileges in-
cident thereto. Upon which the lords certified to the king, that the writ of summons
ought to be allowed to the duke of Brandon, who now enjoys a seat as a Bri;iash peer.
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'Theso are the principal of the twenty-five articles of union, wh ch are ratified
aud confirmed by statute 5 Ann. c. 8, in which statute there are also two acts
of parliament recited; the one of Scotland, whereby the church of Scotland,
and also the four universities of that kingdoimn, are established forever, and al:
succeeding sovereigns are to take an oath inviolably to maintain the same;
the other of England, 5 Ann. c. 6, whercby the acts of uniformity of 13 Eliz.
and 13 Car. IL. (except as the same had g’een altered by parliament at that
time,) and all other acts then in force for the preservation of the church of
England, are declared perpetual; and it is stipulated, that every subsequent
kin&r and queen shall take an oath inviolably to maintain the same within Eng-
land, Ircland, Wales, and the town of Berwick upon Tweed. And it is enacted,
that these two acts “shall forever be observed as fundamental and essential
conditions of the unjon.”

Upon these articles and act of union, it is to be observed, 1. That the two
kingdoms are now so inseparably united, that nothing aen ever disunite them
again, except the mutual consent of both, or the successful resistance of either,
upon apprehending an infringement of those points which, when they were
separate and independent nations, it was mutually stipulated should be ¢ funda-
mental and essential conditions of the union.”(¢) 2. That whatever else may be
%98 ] deemed “ fundamental *and essential conditions,” the preservation of the

two churches of England and Scotland in the same state that they were
in at the time of the union, and the maintenance of the acts of uniformity
which establish our common prayer, are expressly declared so to be. 3. That
therefore any alteration in the constitution of either of those churches, or in
the liturgy of the church of England, (unless with the consent of the respective
churches, collectively or representatively given,) would be an infringement of
these “fundamental and cssential conditions,” and greatly endanger the unjon.
4. That the municipal laws of Scotland are ordained to be still observed in
that part of the island, unless altered by parliament; and as the parliament
has not yet thought proper, except in a few instances, to alter them, they still,
with regard to the particulars unaltered, continue in full force. Wherefore

(s) It may justly bo doubted whether even such an In-
Iring, t (though a ifest Lreach of guod fiith, anless
done upon the most pressing necessity) would of itself dis-
solve the unton: for the bare 1dea o” a state, without a power
somewhero vested to alter every part of its laws, i3 the
height of political absurdity. The troth seems to be, that
in such an tncorporate union (which is well distinguished by
& very learned prelate from a faederale alliance, where such
an infringement would certainly rescind the compact) the
two contracting states are totally annihilated, without any
power of a revival; and & third arises from their conjnne-
tion, in which all the rights of sovereignty, and particularly
that of legislation, must of necessity reside. (See War-
burton’s Alliance, 195.) But the wanton or imprudent ex-
ertion of this right would probably raise a very alarming
fcrment In the minds of fndividuals; and thereforo it is
ainted above that such an attempt might endanger (though

To illustrate this matter a little farther, an act of parlia-
ment to repeal or alter the act of uniformity in England, or
to establish episcop «cy In Scotland, would doubtless 1n point
of authonty bo sufficiently valid and binding; and, not-
withstanding such an act, the union would continue un-
broken. Nay, each of these measures might be safely and
honourably pursued, if respectively agreeable to the senti-
ments of the English church, or the kirk in Scotland. Dut
it should scem neither prudent, nor perhaps cousistent with
good fuith, to venture npon either of those steps, by a spon-
taneous exertion of the inherent powers of parliument, or al
the instance of mere individuals,

So sacred indeed ars the laws above mentioned (for pro-
tecting each church and tho English liturgy) esteemed, that
in the regency acts both of 1751 and 1765 the regents are
expressly disalled from assenting to the repeal or alteration
of either these or the act of settlement.

by no means destroy) the union.

(6th June, 1782.) But there never was any objection to an English peer’s taking a Scotch
peerage by descent; and, therefore, before the last decision, when it was wished to con-
fer an English title upon a noble family of Scotland, the eldest son of the Scotch peer
was created in his father’s lifetime an English peer, and the creation was not affected
by the annexation by inheritance of the Scotch peerage. On the 13th of February, 1787,
it was resolved, that the earl of Abercorn and the duke of Queensbury, who had been
chosen of the number of the sixteen peers of Scotland, having been created peers of
Great Britain, thereby ceased to sit in that house as representatives of the peerage. (See
the argument in Ann. Reg. for 1787, p. 95.) At the election occasioned by the last reso-
lution, the dukes of Queensbury and Gordon had given their votes as peers of Scotland,
contrary to the resolution of 1709, in consequence of which it was resolved, 18th May,
1787, that a copy of that resolution should be transmitted to the lord register of Scot-
land as a rule for his future proceeding in cases of election.

The duke of Queensbury and marquis of Abercorn had tendered their votes at the last
general election, and their votes were rejected ; but notwithstanding the foriner resolu.
tions, on 23d May, 1793, it was resolved, that if duly tendered they ought to have been
wuntedi—-CHmsruN.
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the mumeipal or common laws of England are, genceraily speaking, of no force
‘or validity in Scotland; and of consequence, in the ensuing Commentaries, we
shall have very little occasion to mention, any further than sometimes by way
of illustration, tho municipal laws of that part of the united kingdoms.

The town of Berwick upon Tweed was originally part of the king- 99
dom of Scotland; and, as such, was for a time reduced *by king Edward [*9f
I. into the possession of the erown of England: and during such, its subjection,
't reccived from that prince a charter, which (after its subsequent cession by
Edward Balliol, to be forever united to the crown and realm of England,) was
confirmed by king Edward III. with some additions; particularly that it
should be governed by the laws and usages which it enjoyed during the tiwe
of king Alexander, that is, before its reduction by Edward I. Its constitution
was new-modelled, and put upon an English footing, by a charter of king
James I.: and all its liberties, franchises, and customs, were confirmed in
parliament by the statutes 22 Edward IV.c. 8, and 2 Jac. I e. 28. Though,
therefore, it hath some local peculiarities, derived from the ancient laws of
Scotland,(f) yet it is clearly part of the realm of England, being represented
by burgesses in the house of Commons, and bound by all Acts of the British
parliament, whether specially named or otherwise. And thercfore it was, per-
haps superfluously, declared, by statute 20 Geo. IL. c. 42, that, where England
only is mentioned in any Act of parliament, the same, notwithstanding, hath
and shall be deemed to comprehend the dominion of Wales and town of Ber-
wiek upon Tweed. And though certain of the king's writs or processes of
the courts of Westminster do not usually run into Berwick, any more than the
principality of Wales, yet it hath been solemnly adjudged(g) that all preroga-
tive writs, as those of mandamus, prohibition, habeas corpus, certiorari, &ec., may
issuc to Berwick as well as to every other of the dominions of the crown of
England, and that indictments and other local matters arising in the town of
Berwick may be tried by a jury of the county of Northumberland.®

As to Ireland, that is still a distinet kingdom, though a dependent subordi-
nate kingdom. It was only entitled the dominion or lordship of Ircland,(k)
and the king’s style was no other than dominus Hibernie, lord of Ireland, till
the thirty-third year of king Henry the Eighth, when he assumed the
*title of king, which is recognised by act of parliament 35 Hen. VIII. *100
c. 3. But, as Scotland and England are now one and the same king- L
dom, and yet differ in their municipal laws, so England and Ireland are, on
the other hand, distinet kingdoms, and yet in general agree in their Iaws.
The inhabitants of Ireland are, for the most part, gescended from the Lnglish,
who planted it as a kind of colony, after the conquest of it by king Henry the
Second; and the laws of England were then reccived and sworn to by the Irish
nation assembled at the council of Lismore.(?) And as Ireland, thus conquered,
planted, and governed, still continues in a state of dependence, it must neces-
sarily conform to, and be obliged by, such laws as the superior state thinks
proper to prescribe.

At the time of this conquest the Irish were governed by what they called the
Brehon Jaw, so styled from the Irish name of judges, who were denominated
Brehons.(k) But king John, in the twelfth year of his reign, went into Ireland,
and carried over with him many able sages of the law; aud therc by his lotters
Eatent, in right of the dominion of conquest, is said to have ordained and esta-

lished that Ireland should be governed by the laws of England :(1) which letters
patent Sir Edward Coke(m) apprehends to have been there confirmed in parlia-

21) 1lale, Hist. C, L. 133, 1 Sid. 352, 462. 2 Show. 365. (£) 4 Inst. 358, Edm. Spenser’s State of Ireland, p. 1513,
. Bl) Crsoéfac. §43. 2 Roll. Abr, 202, Stat. 11 Geo. L c.4. edit. Hughes.
urr.

. 834, T) Vaugh. 204, 2 Pryn. Rec, 85. 7 Rep. 23
g‘) Stat. Hiberniz, 11 Ten. ITT, EM)I Inst. 141,

) Pryn. on 4 Inst, 219,

* See the case of the King vs. Cowle, in 2 Burr. 834, where the constitution of the town
of Berwick upon Tweed, and, indeed, the prerogative as to dominion extra Great Britain,
8 very elaherately discussed.—CHRISTIAN, s
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ment. But to this ordinance many of the Irish were averse to conform, and
still stuck to their Brehon law: so that both Henry the Third(n) and Edward:
the First(o) were obliged to renew the injunction ; and at length, in a parliament
tolden at Kilkenny, 40 Edw. IIL, under Lionel duke of %larence, the then
lieutenant of Ireland, the Brehon law was formally abolished, it being unani.
mously declared to be indeed no law, but a lewd custom crept in of laier times.
*101] And yet, even in the reign of queen Elizabeth, the *wild natives still

kept and preserved their Brehon law, which is deseribed(p) to have been
“a rule of right unwritten, but delivered by tradition from one to another, in
which oftentimes there appeared great show of equity in determining tbe right
between party and party, but in many things repugnant quite both to God’s
laws and man’s.” The latter part of this character is alone ascribed to it, by tha
laws before cited of Edward the First and his grandson.

But as Ireland was a distinct dominion, and had parliaments of its own, it is
to be observed that though the immemorial customs, or common law, of England
were mado the rule of justice in Ireland also, yet no acts of the English parlin-
ment, since tho twelfth of king John, extended into that kingdom, unless it
were specially named, or included under general words, such as “within any
of the king’s dominions.” And this is particularly expressed, and the reason
given in the year books :(qg “a tax granted by the parliament of England shall
not bind those of Ircland, because they aro not summoned to our parliament;”
and again, “Ireland hath a parliament of its own, and maketh and altereth laws;
and our statutes do not bind them, because they do not send knights to our
parliament, but their persons are the king’s subjects, like as the inhabitants of
Calais, Gascoigne, and Guienne, while they continued under the king’s subjec-
tion.” The general run of laws, enacted by the superior state, are supposed to
he calculated for its own internal government, and do not extend to its distant
dependent countries, which, bearing no part in the legislature, are not therefore
in its ordinary and daily contemplation. But, when the sovereign legislative
power sces it necessary to extend its care to any of its subordinate dominions,
and mentions them expressly by name, or includes them under general words,
there can be no doubt Eut then they are bound by its laws.(r)

%1027 *The original method of passing statutes in Ireland was nearly the
“4 same as in England, the chief governor holding parliaments at his
Eleasure, which enacted such laws as they thought proper.(s) But an ill use
cing made of this liberty, particularly by lord Gormanstown, deputy-lieute-
nant in the reign of Edward IV.(¢) a set of statutes were then enacted in the
10 Hen. VII. (Sir Edward Poynings being then -lord deputy, whence they are
called Poynings’ laws) one of which,(%) in order to restrain the power as well
of the deputy as tho Irish parliament, provides, 1. That, before any parliament be
- summoned or holden, the chief governor and council of Ireland shall certify to
the king, under the great seal of Ireland, the consideration and causes thereof,
and the articles of the acts proposed to be passed therein. 2. That after the
king, in his council of England, shall have considered, approved, or altered the
said acts or any of them, and certified them back under the great seal of Eng-
land, and shall have given license to summon and hold a parliament, then the
same shall be summonced and held; and therein the said acts so certified, and o
other, shall be proposed, received, or rejected.(w) But as this precluded any
law from being proposed, but such as were preconceived before the parliament
was in being, which oceasioned many inconveniences and made frequent dissolu-
tions necessary, it was provided by the statute of Philip and Mary, before cited,
that any new propositions might be certified to England in the usual forms,
even after the summons and during the session of parliament. By this means
however, there was nothing left to the parliament in Ireland but a bare nega

») 4. R. 30, 1Rym. Feod. H2. gq) 20 1Ten. V1. 8. 2 Rie. 11112,
i’) A. R. 5—pro co quod leges quibus wlunlur Hybernici 7) Yearbook 11len.V1I.3,7. Rep.22, Calvin's case
Deo detestalnles existunt, et omni juri dissonant, adeo quod ('; Irish stat. 11 Elz. st, 3, ¢, 8.
leges censeri non debeanl ;—nobis el consilio nostro satis vide- f) Ibid. 10 Hen.V1L ¢, 23
*iir expediens, eisdem ulendas concedere leges Anglicanas, 3 %) Cap. 4, expounded by 3 and 4 Ph and M.c.4.
fryn. Rec. 1218, w) 4 Inst. 353.
(¢, l‘ldmi cSpexmer, bid.
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tive or power of rejecting, not of proposing or altering, any law. But the
usage now is, that bills are often framed in either house, under the denomi-
nation of “heads for a bill or bills:” and in that shape they are offercd to the
consideration of the lord lieutenant and privy council, who, upon such parlia-
mentary intimation or otherwise upon the application of private persons, receive
and ‘transmit such *hecads, or reject them without any transmission to ¥108
England. And with regard to Poyning<’ law in particular, it cannot be L
repealed or suspended, unless the bill for that purpose, before it be certified to
England, be approved by both the houses.(x)
ut the Irislzl nation, being excluded from the benefit of the English statutes,

were deprived of many good and profitable laws, made for the improvement of
the common law : and the measure of justice in both kingdoms becoming thence
no lon;fver uniform, it was therefore enacted by another of Poynings’ aws,ﬂy)
that all acts of parliament before made in England should be of force within the
realm of Ireland.(z) But, by the same rule, that no laws made in Xngland,
between king John'’s time and Poynings’ law, were then binding in Ircland, it
follows that no acts of the English parliament, made since the 10 Hen. VII. do
now bind the people of Ireland, unless specially named or included under general
words.(a) And on the other hand it is equally clear, that where Ireland is par-
ticularly named, or is included under general words, they are bound by such
acts of parliament. For this follows from the very nature and constitution of
a dependent state: dependence being very little else, but an obligation to con.
form to the will or law of that superior person or state, upon which the inferior
depends. The original and true ground of this superiority, in the present case,
is what we usually call, though somewhat improperly, the right of conquest: a
right allowed by the law of nations, if not by that of nature; but which in
reason and civil policy can mean nothing meore, than that, in order to put an
end to hostilities, a compact is either expressly or tacitly made between the
conqueror and the conquered, that if they will acknowledge the victor for their
master, he will treat them for the future as subjects, and not as enemies.(b)

*But this state of dependence being almost forgotten and ready to bo 44,
disputed by the Irish nation, it became necessary some years ago to de- L
clare how that matter really stood: and therefore by statute 6 Geo. I. c. 5, it is
declared that the kingdom of Ireland ought to be subordinate to, and dependent
apon, the imperial crown of Great Britain, as being inseparably united thereto;
and that the king's majesty, with the consent of the lords and commons of Great
Britain in parliament, hath power to make laws to bind the people of Ircland.

Thus we see how extensively the laws.of Ireland communicate with those of
England : and indeed such communication is high1¥vncccssary, as the ultimate
resort from the courts of justice in Ireland is, as in Wales, to those in England;
a writ of error (in tho nature of an appeal) lying from the King’s Bench in Ire
land to the King’s Bench in England,(c) as the appeal from the Chancery in
Ireland lies immediately to the House of Lords here : it being expressly declared
by the same statute, 6 Geo. I. c. 5, that the peers of Ireland %xave no jurisdiction
to affirm or reverse any judgments or decrees whatsoever. The propricty, and
even necessity, in all inferior dominions, of this constitution, “#that, though
justice be in general administered by courts of their own, yet that the appeal

%) Irish stat.11 Eliz st.3, c. 38, ED) Puff. L.of N, vill,6, 21, “Grot.de Jns. B.acd P. 3,87
¥) Cap. 2. ¢) This was law in the timo of llen. VI11.; as appears by
s) 4 Inst, 351. the ancient book, entitnled Diversity of Quurts, c.bank le roy.
's) 12 Rep. 112,

TPrynne, in his learned argument, has enumerated several statutes made in Englanu
from the time of king John, by which Ireland was bound. (3 St. Tr. 343.) That was an
argument to prove that Lord Connor Maguire, Baron of Inneskillin in Ireland, wio had
committed treason in that country, by being the principal contriver and instigator of
the Irish rebellion and massacre in the time of Car. 1., and who had been brought to
England against his will, could be lawfully tried for it in the King’s Bench at West-
minster by a Middlesex jury, and be ousted of his trial by his peers in Ireland, by force

of the statute of 35 Hen. VIII. c. 2. y
w
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in the last resort ought fo be to the courts of the superior state,” is foundod
upon these two reasons. 1. Because otherwise the law, appointed or permitted
to such inferior dominion, might be insensibly changed within itself, without the
assent of the superior. 2. Because otherwise judgments might be given to the
disadvantage or diminution of the superiority ; or to make the dependence to be
only of the person of the king, and not of the crown of EnglandI.)(d)‘ '

(9) Vaugh. 402,

The prisoner having ({)leaded to the jurisdiction, the court, after hearing this argument,
overruled the plea, and the decision was approved of by a resolution of the two houses
of parliament, and Lord Maguire was found guilty, and was afterwards executed at
Tyburn as a traitor.—CHRISTIAN.

8 The following statement of that great and most important event, the union of Great
Britain and Ireland, is extracted from the 39 and 40 Geo. IIL c. 77.

In pursuance of his Majesty’s most gracious recommendation to the two houses of
parliament in Great Britain and Ireland respectively to consider of such measures as
might best tend to strengthen and consolidate the connection between the two king-
doins, the two houses of parliament in each country resolved, that, in order to promote
and secure the essential interests of Great Britain and Ireland, and to consolidate the
strength, power, and resources of the British empire, it was advisable to concur in such
measures as should best tend to unite the two kingdoms into one kingdom, on such
terms and conditions as should be established by the acts of the respective parliaments
in the two countries. And, in furtherance of that resolution, the two houses of each
parliament agreed upon eight articles, which, by an address of the respective houses of
parliamens, were laid before his Majesty for his consideration; and his Majesty having
approved of the same, and having recommended it to his parliaments in Great Britain
and Ireland to give full effect to them, they were ratified by an act passed in the parlia.
ment of Great Britain on the 2d of July, 1800.

Art. I. That the kingdom of Great Britain and Ireland shall, on the first day of
January, 1801, and forever after, be united into one kingdom, by the name of the United
Kingdom of Great Britain and Ireland; and that the royal style and titles of the imperial
crown, and the ensigns, armorial flags, and banners, shall be such as should be appointea
by his Majesty’s royal proclamation.

Art. 11. That the succession to the imperial crown shall continue settled in the same
nianner as the succession to the crown of Great Britain and Ireland stood before limited.

Art, ITI. That there shall be one parliament, styled The Parliament of the United
Kingdom of Great Britain and Ireland.

Art. IV. That four lords spiritual of Ireland, by rotation of sessions, and twenty-eight
lords temporal of Ireland, elected for life by the peers of Ireland, shall sit in the House
of Lords; and one hundred commoners—two for each county, two for the city of Dublin,
and two for the city of Cork, one for Trinity College, and one for each of the thirty-one
most considerable cities and boroughs—shall be the number to sit in the House of Com-
mons on the part of Ireland. :

That questions respecting the rotation or election of the spiritual or temporal peers
shall be decided by the House of Lords, and in the case of an equality of votes in the
election of a temporal peer, the cierk of the parliament shall determine the election by
drawing one of the names from n glass.

That a peer of Ireland, not elected one of the twenty-eight, may sit in the House of
Commons ; but whilst he continues a member of the House of Commons, he shall not be
entitled to the privilege of peerage, nor capable of being elected one of the twenty-eight,
nor of voting at such election, and he shall be sued and indicted for any offence as a
commoner,

That as often as three of the peerages of Ireland, existing at the time of the union,
shall become extinct, the king may create one peer of Ireland; and when tke peers of
Ireland are reduced to one hundred by extinction or otherwise, exclusive of those who
shall hold any peerage of Great Britain subsisting at the time of the union, or created
of the united kingaom since the union, the king may then create one peer of Ireland
for every peerage that becomes extinct, or as often as any one of them is created a peer
of the united kingdom, so that the king may always keep up the number of one hundred
Trish peers, over and above those who have an hereditary seat in the House of Lords.

That questions respecting the election of the members of the House of Commons
veturned for Ireland shall be tried in the same manner as questions respecting the
<lections for places in-Great Britain, subject to such particular regulations as the parlia
ment afterwards shall deem expedient.

That the qualifications by property of the representatives in Ireland shall be the same
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With regard to the other adjacent islands which are subject to the *105
crown of Great Britain, some of them (as the isle of *Wight, of Port- [*10:
land, of Thanet, &e.) are comprised within eome neighbouring county, aud are
therefore to be looked upon as annexed to the mother island, and part of the
kingdom of England. But there are others which require a more particular
consideration.

And, first, the isle of Man is a distinct territory from England, and is rot
governed by our laws: neither doth any act of parliament extend to it, unless
it be particularly named therein; and then an act of parlinment is binding
there.(¢) It was formerly a subordinate feudatory kingdom, subject to the
kings of Norway; then to king John and chry?il. of England, afterwards
to the kings of Scotland; and then again to the crown of England: and at
length wo find king Henry IV. claiming tho island by right of conquest, and
disposing of it ‘to the Earl of Northumberland ; upon whose attainder it was
granted (by the name of the lordship of Man) to Sir John de Stanley by letters
patent 7 Henry IV.(f) In his lineal descendants it continued for eight gene-
rations, till the death of IFerdinando Earl of Derby, A.p. 1594: when a contro-
versy arose concerning the inheritance thereof, between his daughters and

(9 4Inst. 23 2 And.116. () Selden, tit. hon. 1, 3.
respectively as those for counties, cities, and boroughs in England, unless some other
provision be afterwards made.

Until an act shall be passed in the parliament of the united kingdom providing in
what cases persons holding offices and places of profit under the crown of Ireland shall
be incapable of sitting in the House of Commons, not more than twenty such persons
chall be capable of sitting ; and if miore than twenty such persons shall be returned from
Ireland, then the seats of those above twenty shall be vacated who have last accepted
their offices or places.

That all the lords of parliament on the part of Ireland, spiritual and temporal, sitting
in the House of Lords, shall have the same rights and privileges respectively as the peers
of Great Britain ; and that all the lords spiritual and temporal of Ireland shall have rank
and precedency next and immediately after all the persons holding peerages of the like
order and degree in Great Britain subsisting at the time of the union; and that all peer-
ages hereafter created of Ireland, or of the united kingdom, of the same degree, shall
have precedency according to the dates of their creations; and that all the peers of
Ireland, except those who are members of the House of Commons, shall have all the
privileges of peers as fully as the peers of Great Britain, the right and privileges of
sitting in the House of Lords, and upon the trial of peers, only excepted.

Art. V. That the churches of England and Ireland be united into one protestant-
episcopal church, to be called The United Church of England and Ireland; that the
doctrine and worship shall be the same; and that the continuance and preservation of
the united church as the established church of England and Ireland shall be deemed
an essential and fundamental part of the union; and that, in like manner, the church
of Scotland shall remain the same as is now established by law and by the acts of union
of England and Scotland.

Art. VI. The subjects of Great Britain and Ireland shall be entitled to the same privi-
leges with regard to trade and navigation, and also in respect of all treaties with foreign

OWers.

P That all prohibitions and bounties upon the importation of merchandise from one
country to the other shall cease.

But that the importation of certain articles therein enumerated shall be subject to
ruch countervailing duties as are specified in the act.

Art, VII. The sinking-funds and the interest of the national debt of each country
ghall be defrayed by each separately. And, for the space of twenty years after the
union, the contribution of Great Britain and Ireland towards the public expenditure
in each year shall be in the proportion of fifteen to two, subject to future regulations.

Art. VIII. All the laws and courts of each kingdom shall remain the same as they
are now established, sulject to such alterations by the united parliament as circum-
stances may require; but that all writs of error and appeals shall be decided by the
House of Lords of the united kingdom, except appeals from the court of admiralty in
Ireland, which shall be decided by a court of delegates appointed by the court of
chancery in Ireland.

The statute then recites an act passed in the parliament of Ireland, by which the

rotatinn of the four spiritual lords for each sessions is fixed ; and it also directs the time
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William his surviving brother: upon which, and a doubt that was started con
cerning the validity of the original patent,(g) the island was seized into the
queen’s hands, and afterwards various grants were made of it by king James
the First; all which being expired or surrendcred, it was granted afresh in 7
Jac. I. to William Earl of Derby, and the heirs malo of his%ody, with remain-
der to his heirs general; which grant was the next ycar confirmed by act of
arliament, with a restraint of the power of alienation by the said earl and his
1ssue male. On the death of James Earl of Derby, A.p. 1785, the male line of
Earl William failing, the Duke of Atlioll succeeded to the island as heir general
by a female branch. In the mean time, though the title of king had been long
disused, the Earls of Derby, as Lords of Man, had maintained a sort of royal
%106 ] authority therein; by assenting or *dissenting to laws, and exercising
an appellate jurisdiction. Yet, though no English writ, or process from
the courts of Westminster, was of any authority in Man, an appeal lay from a
decree of the lord of the island to the King of Great Britain in council.(k)
But the distinet jurisdiction of this little subordinate royalty being found in-
convenient for the purposes of public justice, and for the revenue, (it affording
a commodious asylum for debtors, outlaws, and smugglers,) authority was
given to the treasury by statute 12 Geo. I. c. 28, to purchase the interest of
the then proprietors for the use of the crown: which purchase was at length
completed in the year 1765, and confirmed by statutes 5 Geo. III. c. 26 and
39, whereby the whole island and all its dependencies so granted as aforesaid,
(except the landed property of the Atholl family, their manorial rights and
emoluments, and the patronage of the bishopric(f) and other ecclesiastical
benefices,) are unalienably vested in the crown, and subjected to the regula-
tions of the British excise and customs.

The islands of Jerscy, Guernsey, Sark, Alderney, and their appendages, were
Earcel of the duchy of Normandy, and were united to the crown of England

y the first princes of the Norman line. They are governed by their own laws,
which are for the most part the ducal customs of Normandy, being collected in
an ancient book of very great authority, entitled, le grand Coustumier. The
king’s writ, or process from the courts of Westminster, is thero of no force;
but his commission is. They are not bound by common Acts of our parlia-
ments, unless particularly named.(X) All causes are originally determined by
their own officers, tho bailiffs and jurats of the islands; but an appeal Lies from
them to the king and council, in the last resort.

Besides these adjacent islands, our more distant plantations in America, and
elscwhere, are also in some respect subject to the English laws. Plantations
*107] or colonies, in distant *countries, are either such where the lands are

claimed by right of occupancy only, by finding them desert and un-
cultivated, and peopling them from the mother-country; or where, when
already cultivated, they have been either gained by conguest, or ceded to us
by treaties. And both these rights are founded upon the law of nature, or at
least upon that of nations. But there is a difference between these two species
of colonies, with respect to the laws by which they are bound. For it hath

#) Camden, Fliz. oD, 1594, was formerly within the province of Canterbury, bnt an-
A) 1 P. Wms, 320, nexed to that of York, by statute 33 Ilen. VIII.c.31.
The bishopric of Man, or Sodor, or Sodor and Man, (%) 4 Inst. 286.

and mode of electing the twenty-eight temporal peers for life; and it provides that sixty-
four county members shall be elected, two for each county, two for the city of Dublin,
two for the city of Cork, one for Trinity College, Dublin, and one for each of thirty-one
cities and towns which are there specified, which are the only places in Ireland to be
represented in future. One of the two members of each of those places was chosen by
lot, unless the other withdrew his name, to sit in the first parliament; but at the next
elections one member only will be returned.

An Irish peer is now entitled to every privilege except that of sitting in the House of
Lords, unless he chooses to waive it, in order to sit in the House of Commons; and
therefore Irish peers, who are not members of the House of Commons, are entitled to
the letter missive from the court of chancery, when a bill is filed against them. 8§ Vea
Tan. 601.—CHRISTIAN.
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been held,(!) that if an uninhabited country be discovered and planted by Eng-
lish subjects, all the English laws then in being, which are tge birthright of
every subject,(m) are immediately there in forece. But this must be under-
stood with very many and very great restrictions. Such colonists carry witl
them only so much of the English law as is applicable to their own si.uation
and the condition of an infant colony; such, for instance, as the general rules
of inheritance, and of protection from personal injuries. The artificial refine-
ments and distinctions incident to the property of a great and ecommercial
people, the laws of police and revenue, (such especially as are enforeced by
penalties,) the mode of maintenance for the established clergy, the jurisdiction
of spiritual courts, and a multitude of other provisions, are neither necessary
nor convenient for them, and therefore are not in force® What shall be ad.
mitted and what rejected, at what times, and under what restrictions, must, in
case of dispute, be decided in the first instance by their own provincial judica-
ture, subject to the revision and control of the king in council: the whole of
their constitution being also liable to be new-modelled and reformed by the general
superintending power of the legislature in the mother-country. Butin conquered
or ceded countries, that have already laws of their own, the king may indeed
alter and change those laws;"® but, till he does actually change them, the
ancient laws of the country remain, unless such as are against the law of God,
as in the case of an infidel country.(n) Our American plantations are princi.
pally of this latter sort, being obtained in the last century either by right of
conquest and driving out the natives, (with what natural justice I shall not at

resent inquire,) *or by treaties. And therefore the common law of *108

ngland, as such, has no allowance or authority thero; they being no C
part of the mother-country, but distinct, though dependent, dominions. Thaey
are subject, however, to the control of the parliament; though (like Ireland,
Man, and the rest) not bound by any acts of parliament, unless particulsrly
named.!

(l)) gull’ki ‘éll, 626. (%) 7 Rep. 17, Calvin’s case. Show. Parlec.31.
(™ . Wms. 75.

? A statute passed in England after the establishment of a colony, will not affect it
unless it be particularly named; and therefore the requisites of the statute against
frauds, in executing wills, &c., have no influence in Barbadoes: H(isee cases collected 1
Chitty’s Com. Law, 638:) so the 5 & 6 Ed. VI. c. 16, as to sale of offices, do not extend to
Jamaica. 4 Mod. 222.—Carr1Y.

10 See an elaborate and learned argument by lord Mansfield, to prove the king’s legis-
lative authority by his prerogative alone over a ceded conquered country. Cowp. 204.—
CHRISTIAN.

What the king may or may not do, by virtue of his prerogative, with reference to a
conquered or ceded country, is very elaborately discussed, (Chalm. Opin. 169.)—CurrTy.

“%ir William Blackstone considered the British colonies in North America as ceded
or conquered countries, and thence concluded that the common law in general had no
allowance or authority there. But this was an error. The claim of England to the soil
was made by her in virtue of discovery, not conquest or cession. The aborigines were
considered but as mere occupants, not sovereign proprietors; and the argument for the
justice of taking possession and driving out the natives was rested upon the ground
that a few wandering hordes of savages had no right to the exclusive possession and
enjoyment of the vast and fertile regions which were opened for the improvement and
progress of civilized man by the discovery of the New World. “On the discovery of
this immense continent,” said C. J. Marshall, in Johnson vs. McIntosh, 8 Wheaton, 582,
“{he great nations of Europe were eager to appropriate to themselves so much of it as
they could respectively acquire. Its vast extent offered an ample field to the ambition
. and enterprise of all; and the character and religion of its inhabitants afforded an

apology for considering them as a people over whom the superior genius of Europe
might claim an ascendency. The potentates of the Old World foundno difficulty in
convincing themselves that they made ample compensation to the inhabitants of the
New by bestowing on them civilication and Christianity in exchange for unlimited inde-
pendence. But, as they were all in pursuit of nearly the same object, it was necessary,
in order to avoid conflicting settlements, and consequent war with each other, to esta-
blish a principle which all should acknowledge as the law by which the right of acqui
sition, which they all asserted, should be regulated as between themselves. TSI;E prin
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With respert to their interior polity, our colonies are properly of three sorts.
1. Provincial establishments, the constitutions of which depend on the ro-
spective commissions issued by the crown to the governors, and the instruc-
tions which usually accompany those commissions; under the authority of
which, provincial assemblies are constituted, with the power of making loeal
ordinances, not repugnant to the laws of England. 2. Proprietary govern-
ments, granted out by the crown to individuals, in the nature of feudatory
Frincipalities, with all the inferior regalities, and subordinate powers of legis-
ation, which formerly belonged to the owners of counties-palatine: yet still
with these express conditions, that the ends for which the grant was made be
substantially pursued, and that nothing be attempted which may derogato
from the sovereignty of the mother-country. 3. Charter governments, in the
nature of civil corporations, with the power of making byc-laws for their own
interior regulations, not contrary to the laws of England; and with such
rights and authorities as are specially given them in their several charters of
incorporation. The form of government in most of them is borrowed from
that of England. They have a governor named by the king, (or, in some
roprietary colonies, by the proprietor,) who is his representative or deputy.

hey have courts of justice of their own, from whose decisions an appeal lies
to the king and council here in England. Their general assemblies, which are
their House of Commons, together with their council of state, being their uppe