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PREFACE BY THE-·.AMERICAN EDITOR.
1 ~ ..
,

'

pr~sent-' editio~' of th~,'Commen'~ries of Sir William Blac~~ton~
has been prepared with especial reference to the use of American law:
students. The main object of the notes, selected and original, has been
to correct any 8ta~ement in itself erroneous, and to explain what might be
calculated to mislead. In some cases where the text appeared to pass
over important topics, they have been .introduceq. in order to render the
book complete as an institute of legal education. Besides the editions of
Archbold, Cbristian, and" Chitty, which have -been- republished iri this
country, the editor bas drawn largely upon the valuable notes of Mr.
Justice Coleridge. The .l~te English editions by James Stewart and
Robert Malcolm Kerr-in
which all the recent alterations by statutes
have been referred 'to and incorporated-have
been .freely used, and an
occasional note will be-found from the late abridgment of Blackstone by
Samuel Warren; and the attention of the student is especially called to
the notes added to the last chapter of the work, on therise, progress, and
gradual improvement of the laws of England, for valuable sketches by
Coleridge,' John William Smith, Stewart, Warren, and Kerr, of the latest
enactments, to which the, American editor has ventured to add ;sorne
remarks upon American jurisprudence. Barron Field's Analysis-a most
. unportant aid to the student in the work of self-examination-1as
been
added at the end. On the whole, it is hoped tbat this edition-s-the fruit
of much care and toil, as 'much in rejecting (which does not appear) as
iu adopting. (~hich doesj=-mey meet the approbation of th~ profession
aud the public.
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PREFACE.

r

TnE following sheets contain the substance

of a course of lectures on the
Laws of England, which 'were read by the author in the University of Oxford.
Hill original plan took its rise in. the year 1753; and, notwithstanding the
novelty of such an attempt in this age and country, and the prejudices usually
conceived a~ainst any inuovatious in the established mode of education, he had
the satlafacflon to find-and he acknowledges it with a mixture of pride and
gratitude-that his endeavours were encouraged and patronized by those, both
in the university and out of it, whose good opinion and esteem he was principally desirous to obtain.
The death of Mr. Viner in 1756, and his ample benefactions to the university
for promoting the study of the law, produced about two years afterwards u
regular and public establishment of what the author had privately undertaken.
The knowledge of our laws and constitution was adopted as a liberal science by
general academical authority; competent endowmcnts were decreed for the
support of a lecturer and the perpetual encouragement of students; and the
compiler of the ensuing Commentaries had the honour to be elected the first
Vinerian professor.
In this situation he was led, both by duty and inclination, to investigate the
elements of the law and the grounds of our civil polity with greater assiduity
and attention than many have thought it necessary to do. And y"et all who
{Iflate years have attended the publio administration of justice must be sensible
that a masterly acquaintance with the general spirit of laws and prlnciplcs of
universal jurisprudence, combined with an accurate knowledge of our own municipal constitutions, their original, reason, and history, hath given a beauty and
energy to many modern judicial decisions, with which our ancestors were
wholly unacquainted. If, in the pursuit of these inquiries, the author hath been
able to rectify any errors which either himself or others may have heretofore
imbibed, his pains will be sufficiently answered; and if in some points he is still
mistaken, the candid and judicious reader will make due allowances for the
difficulties of a search so new, so extensive, and so laborious.
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Nov. 2,1765.

POS'l'SVRlPT.
Notwithstanding the diffidence expressed in the foregoing Preface, no sooner was the
,,"ork completed, but many of its positions were vehemently attacked by zealots of all
(even opposite) denominations, religious as well as civil; br some with a greater, by
others with a less, degree of acrimony. To such of thcse ammadverters as have fallen
within the author's notice (for he doubts not but soma have escaped it) he owcsat least
this obligation, that they have occasioned him from time to time to revise his work in
respect to the particulars objected to; to retract or expunge from it what IIp,penredto be
really erroneous; to amend or supply it when inaccurate or defective; to illustrate and •
explain it when obscure. But, where he thought the objections ill founded, he hath left
and shall leave the book to defend itself, being fully of opinion that, if his principles be
false and his doctrines unwarrantable, no apology from himself can make them right j
if founded in truth and rectitude, no censure from others can make them wrong.
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A. MEMOIR
OF

8IR WILLIAM BLACKSTONE,
BY THE AMERIOAN EDITOR.

TnE ambition of posthumous fame is very general, if not universal, among
mankind. It is one of the strong arguments for our immortality, that we
stretch out our desires beyond the brief span of our present existence and live
in the future. A sad and dreary thought would it be to a man,-that of dying
unwept by anyone, unhonoured by any survivor, and entirely forgotten as
Boon as removed from sight.
If not an actor, upon the more prominent
theatre of the world's history, within some narrower circle .of society-his
neighbourhood, his friends, his family, or at least his descendants-every one
looks anxiously forward, in the hope that his memory will be respectfully
cherished, his faults and foibles overlooked and excused, his -virtues adorned
~in their fairest and loveliest colours. Whether, in ,that spirit-land where
our immortal natures still live after their earthly tabernacles have crumbled
to their original clay, they have any knowledge of or interest in the affairs of
the world which they have left behind, we' do not know: it has not been revealed to us. From that bourne no traveller has returned. , The faculties and
powers of the soul,-especially memory,-the strong affections of the heart, all
belonging to and constituting an inseparable part of its spiritual nature, as well
as its unwearying activity even while the body reposes in soundest slumber,
render it, to say the least, a reasonable conjecture that, though engaged iIi
moral and intellectual employments and enjoyments much nobler and purer
than earth's, theyare still spectators-interested,
curious spectators-in
the
works of God's providence which relate to his moral creation. The common
superstitions of the people in all ages and, countries, which may be regarded
either as the tradition of an original revelation or the result of a stronglyimpressed innate sentiment, are not without weight on such a question." .Sueh
superstitiona have intertwined themselves with the earliest poetry: they form
a part of the legends of childhood: in spite of ourselves, we are all, more or
less, believers in the communion of spirits. The man who has entirely cast
off this prejudice or-superstition, if we please to term it so, has lost one
restraint which has been known to exert its salutary influence when even ·tho
sense of higher accountability has been disregarded. We may well fancy, then,
v
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a. power ill departed spirits of watching and tracing the influences of their own
lives, writings, or actions upon those who have come after them. If these
influences have been for human virtue and happiness, the wider and more
extended the purer must be the pleasure afforded; if they are otherwise, they
must be the source of bitter, unavailing, and never-ending regrets. Such
considerations may well excite us to the practice of VIrtuous actions, to the
cultivation of ,n~ble and generous sympathiea and emotionsj "a. part of their
appropriate reward !!lay be the observation hereafter of their Widening circles
as they spread with their influences for good the name we have borne, down
to the remotest generation.
The fame of a lawyer, however much he may-live in the public eye, and
however large may seem the space he occupies in the public consideration, is
in general a very narrow aDd circumscribed one. He is prominently useful in
his own day and generation and among his contemporaries. He supports and
defends the accused and oppressed; he maintains the cause of the poor and
friendless; he succours those that are ready to perish; he counsels the ignorant, he guides and saves those who are wandering and out of the way, 'and,
when he has run his course and sleeps in blessings," his bones "have a tomb
of orphans' tears wept on them." How much untold good is done by an
honest, wise, and generous man, in the full practice of this profession, which
even those to whom he has consecrated his time and thoughts without the
hope of adequate compensation never appreciate I How often, contrary to his
own interest, does he succeed iu calming the surges of passion, and leading the
bitter partisan to measures of peace and compromise I How often does his
beneficence possess that best and purest characteristic of the heavenly grace,
that his right hand knoweth not what his left hand doeth I Yet-beyond the
circle 01 his own profession, the student of which may occasionally meet with a
few brief evidences of his learning and industry in print on the pages of some
dusty report-book, and pause to spell his name and wonder who he was-posterity will scarcely ever hear of him, and his severest efforts and brightest intellectual achievements will sink forever in the night of oblivion. The important case of Taylor on the demise of Atlcym vs. Horde was argued before
Lord Mansfield and the court of King's Bench about one hundred years ago.
The title to a large estate was at issue; knotty and difficult points of old lawlearning were required to be discussed, and they were discussed with exhausting research and ability. It is not to bo doubted that the counsel engaged
\\ ere the most eminent at the English bar. We have a further assurance from
~bo character of somo of them. Mr. Pratt,-afterwards
Lord Oamden, a name
forever associated with English liberty, as the dauntless opponent of general
warrants, and the champion of American colonial rights upon the floor of
Parliament,-Mr. Yorke, son of Lord-Chancellor Hardwicke, the Hon. Charles
Yorke, afterwards Lord-Chancellor, are named as of counsel for plaintiff.
With them were Mr. Oaldecot, the compiler of the Settlemep.t Oases. Opposed
to these men, there were for the defendant the names of Mr. Knowles, Mr.
Perrot, and Mr. Sergeant Prime. Pratt and Yorke having occupied high poli1&
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tiCal and judicial positions, their lives have been written, their characters have

J,

been portra.yed and will be preserved. Who were these others deemed worthy
to enter the lists and measure lances with them in this important intellectual
contest? Where is their memorial, even among the members of that profession
of which, while they lived, they were.the pride and ornament?
~ •
Besides official and political position, which must frequently give character
and fame to the lawyer, there are some other exceptions,-of those whohand
down their 'names within the bounds of their profession by contributing valuable works to ita legal literature.
The legal writings of Lord Coke have contributed more than his officeand influence to this result. Hale, Foster, Gilbert,
and others may be placedin the same category. But that they have :argely
paid that debt which, according to Lord Bacon; every man owes to his' profession, hew soon would the names of Fearne, Hargrave, Butler, Preston,' Powell,
Stephen, and Williams have to be classed with those of'Knowles, Perrot, and
Prime I
There is one English legal writer whose fortune in this' respect is peculiar.
He produced an elementary work,-written with so much system and accuracy,
and in style and language so pure and elegant, that it not only at 011ceassumed
and has ever since maintained the place of First Institute of legal education
to all who make the common law of England their special study, but became a
book of instruction and intereehto scholars and gentlemen of all pursuits,which has been for that reason translated into many other tongues. That
lawyer was Sir William Blackstone. An American author has in like manner
illustrated his name by a -work which both here andabroad will forever stand
alongside and share the enviable fame of that of the illustrious English COID<mentator, It-is nnnecessary to name James Kent;
The father of .Bir William Blackstone-was Charles Blackstone, a citizen and
silkman of London, whose family, was from, the West of England. He WM
born on the 10th July, 1723: his father had died before i and he lost his motlier
at the earlyage of eleven.
By the early loss of both parents, -William and his two brothers Charles'
and Henry were thrown upon the care of their maternal uncles. Charles-and
Henrywere educated at' Winchester, under the care of Dr. Bigg, who was
warden of that school. " Both of them took orders in the Church. The care
and education of-William fell to the lot of another uncle,-"'Mr. Thomas Bigg,
an eminent surgeon of- London: '
" ,
In'I730, William, then about seven years old,' was put to-school-at tbe
Charter-House, and in 1735 was, by the 'nomination of Sir Robert Walpole,
through the influence of another merrner of his mother's -familyr admitted as
a. scholar upon its foundation. "He is eaid to have been a studious ana exemplary boy and to have gained the favour of his masters. At the age of fifteen
he was at the head of the school, and was thought, sufficiently advanced to be
removed' to' the university; and he was accordingly entered a commouer at
Pembroke College, in Oxford; on the 30th of November, 1736. He was 3 Ilowed
to remain at school until after the 19.th of December, the anniversary com-

.I

vui

ltEMOIR OF SIR' WILLUM B¥CKSTONE.

memorationof the' foundation of the Charter-House, in order that nemight
deliver the customary oration in honour of Richard Suttc:!,-by which he gained
much applause.
After having been three years prosecuting his studies at this illustrious seat
of learning, on the 20th November, 1741, being then eighteen, -he 'entered
himself a member of the Middle Temple and commenced the study of the law.
He was called to the bar as soon as the probationary period of five years had
expired.e-vis., on the 28th November, 1746.
In the early periods of English jurisprudence, the Inns of Court were resorted to by large numbers of young gentlemen, not merely to acquire a profession, but to complete a liberal education by the study of the laws of their
country. In the time of Fortescue, who wrote in the reign of Henry VI.,
there are said to have been about eighteen hundred or two thousand students
in the Inns of Court and Chancery. The number was still very considerable
in the time of Ben Jonson, who has left on record his estimate of their influence
and character in the dedication of his comedy of Every .Man out of his Humour,
which he inscribed II To the noblest nurseries of humanity and liberty in the
kingdom, the Inns of Court." To characterize a law-school as the nursery of
sound learning and civil liberty is indeed a highly-wrought eulogium of the
legal profession,-a praise, however, which its history shows to have been well
deserved. In the Inns of Chancery the younger students of the law were
usually placed, II learning and studying," says Fortescue, 1/ the originals, and as
it were the elements, of the law; who profiting therein, as they grew to ripeness, so were they admitted into the greater inns of the same study, called.
the Inns of Court."
The word "Inns" was anciently used to denote town-houses, in which th.
nobility and gentry resided when they were in attendance at court; and it i.
frequently employed by the old poets to denote a spacious and elegant mansion.
The Inns of Court were in old French termed hoetelle. In the court-recorda
in Latin they are called hospitia; while diver80ria is the name applied to public
lodging-houses, which are now commonly known as inns. 1'he buildings
originally purchased for the purposes of these legal societlee, baving been at
the time private residences, still retained in their new use tbe. ancient names
by which they were designated. The Middle and Inner Temp]1=\D
were formerly
dwellings of the Knights Templars; Lincoln's and Gray's Inn anciently belonged
to the Earls of Lincoln and Gray. So the names of the several Inns of Chaneery are taken from the names of their original proprietors,-except
New Inn,
Staple Inn, which belonged to the Merchants of the Staple, and Lion Inn, whicL
was a common tavern, with the sign of the lion.
Th~re can be no doubt that there was originally provided in these schools
some system of instruction for the students. Competent person~, termed
readers, were appointed to deliver public lectures. Such men as More, Coke,
and Holt were chosen as readers. They fell into disuse, however; and before
the time of Blackstone the student at the Inns was left to his own discretion,
and was even called to the bar, after a Sflttime, without any examination as tJ
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bis qualification for the exercise of his profession: According to the regulationa at that time, and with some modification still existing, every man was
entit.'ed to be cal.ed to the bar who had paid the fees accustomed and due to
the Inn at which he had entered, and had kept twelve terms. A term was
kept in a very easy and pleasant W1j,yindeed, by being present at a certain
number of dinners in common-generally five in each term-in presence of the
benchers. He must have gone nine times through a certain ceremony which
ia called performing an exercise. Exercises were performed thus. The student
was furnished by the steward of the society with a piece of paper, on which
was supposed to be written an argument on some point of law, but, owing to the
negligence of successive copyists, the writing came at last to consist of a piece
of legal jargon wholly unintelligible. When, after-dinner, grace had been said,
the student advanced to the barristers' table and commenced reading from
this 'paper j upon which one of the barristers present made him a slight bow,
took the paper from him and told him that it was quite sufficient. Throwing
aside this piece of antiquated and ridiculous mummery, we may say, then, that
practically all that was required as a qualification for the English bar was that
the applicant had eaten sixty dinners at certain intervals.
We have not been informed under -whose advice or by whose direction
Blackstone prosecuted his course of legal studies in the Middle Temple. He
has himself depicted in a very lively manner the dangers and difficulties of
such a course:-tlWe may appeal to the experience of every sensible lawyer,
whether any thing can be more hazardous or discouraging than the usual entrance on the study of the law. A raw and inexperienced youth, in-the most
dangerous season of life, is transplanted on a sudden into the midst of allurements to pleasure, without any restraint or check but what his own prudence
can suggestj with no public direction in what-course to pursue his inquiries,
no private assistance to remove the distresses and difficulties which will always
embarrass a beginner. In this situation, he is expected to sequester himself
from the world, and, by a tedious, lonely process, to extract the tlreory of law
from a mass of undigested learning j or else, by an assiduous attendance on the
courts, to pick up theory and practice together sufficient to qualify him for the
ordinary run of business."
We may-conjecture that Blackstone began with Finch, and then proceeded
~ set upon the rough mines of legal treasure to be found in Ooke upon Littleton, as well as to .look into Bracton, Glanville, Fleta, and' the Reports.
It
was somewhat better than when, not quite two centuries before, in 1652, Sir
Henry Spelman so graphically described it as linguam pereqrinam, dialeeiun:

barbarum, methodum inconcinnum, mclem. non ingentem solum sed perpetuu
humeris euetinendam;
'
The young student, whose career we are to sketch, little thought that, in the
design of Providence, he was the engineer selected to make a new road througb
this wild and almost impassable country, and that he would do so with so much
skill and judgment, and at the same time adorn its sides and environs with so
green and rich a landscape, as to convert the journey from n. wearisome toil
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to anattracrive pleasure. For almost a' century the Commentaries have neeu
the first book of the student of law j and, whatever criticisms have been or may
be made upon their learning or accuracy, the fact is, that no lawyer fails to
make them a part of his course of study, sooner or later.
At Oxford he had been a diligent student, Before he-was twenty, hehad
compiled a treatise on the Elements of Architecture, with plans and drawings
from his own pen. He devoted a large portion of his time to elegant literature, and had cultivated to a considerable extent the art of poetry. Even at
school he had shown poetic ability by some verses on Milton, for which he
was rewarded with a gold medal. Upon betaking himself to the study of the
law, he appears to have considered it necessary to abandon this employment.
He wrote liThe Lawyer's Farewell to his Muse," which was afterwards printed
in Dodsley's Miscellanies,~a poem exhibiting a cultivated taste and a chastened fancy, as well as great command of language.- Afterwards, in 1751, he
wrote an elegy on the death of Frederick, Prince of Wales, which was published
in the Oxford Collection. Judging from these pieces, it is, perhaps, not asubject of regret that he relinquished poetry j nor are we tempted to exclaim, as
Pope did of Lord Mansfield,.
How 8O,..,t an Ovid, )Inrray. was onr baMt.
How !Dany MartJals were In Pulten~y JOlt.

It has, however, been well remarked that /I to his early predilection for
poetry we may reasonably attribute the formation of that exquisite style and
method with which he afterwards embellished and illustrated the law. For
nothing so well can teach us that propriety of expression, that felicity-of illustration, and that symmetry of method by which the most abstruse subject may
be rendered clear and delightful, as the study of the works of those who may
be styled the masters of language." It is not uncommon to hear the expression, /lThe law is a jealous mistress." IUs true that this profession, like all
others, demands of those who would succeed in it an earnest and entire devotion. It must be the main business of the student: ·he must love it. -But
it is not inconsistent with all this that he should still pursue his classicalreading,-that he should maintain a constant acquaintance and familiarity with
those authors in every tongue who, by the unanimous award of time, are the
standards of taste and eloquence. A man may become a first rate practitioner
or scrivener by devoting himself exclusively to professional reamng,. and, if
money be his whole object, with great success j but if his aim be-as it ought-to
be-higher, then liberal studies will be found as necessary to make the truly
great and accomplished lawyer as any other. It is not the mere gathering of
flowers in devious by-paths, but of rich and nourishing fruit, which gives tone
and vigour to the moral and intellectual man. The old partition of 'time,
which even Lord Coke has sanctioned by his authority, /I for the good spending
nf the day," assigned six hours of the twenty-four to the "sacred muses :"~
,

r

" Sex boras somno, totidem des legibus requls
QUlltuor orabia, des epulisque dUM
Quod superest ultra aacrie largire camlllnis. H
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.' Previously to Blackstone's call to the bar, he had removed from- Pembroke
to All-Souls, and in June, 1744, had become a fellow of the latter college.
All-Souls wascelebrated for lawyers; and Lord Northington and Chief-Justice
Willes were fellows of :-hiscollege. In 1745, he graduated Bachelor of Civil
Law.
After his admission to the bar, he was condemned, like the great majority of
all who adopt this profession, to undergo a long and trying novitiate. From 1746
to 1760, he only reports himself to have been engaged in two cases, and those
80 unimportant that they are not mentioned in any other report-book.
Happy
are those who adopt as their motto Ne cede moli», sed contra audentior ito,
-who seize this as the favourable time for close observation of men and things.
as well as for an extended and thorough course of professional reading,-remembering that the mower loses no time while he is whetting his scythe,-but
being careful not to sink into the mere recluse and book-worm,
Our author
appears to have attempted this happy middle way; but, at the same time, hope
so long deferred made his heart sick; and ithas been noticed that though from
his call to the bar until Michaelmas Term, 1750, he regularly attended the
court of King's Bench and took notes of cases, his diligence relaxed, and
latterly the only cases noted are those concerning the universities, in whose
affairs he always took an especial interest. He made the acquaintance, however, and secured the friendship, during this time, of some of the most eminent
men in the profession, who appear to have discovered -in him that merit
which he only wanted the opportunity to display to all. One of these was
William Murray, afterwards Earl of Mansfield. Upon a vacancy in the professorship of Civil Law in the University of Oxford, Mr. Murray introduced
Mr. Blackstone to the Duke of Newcastle, then Chancellor of the University.
and warmly recommended him as' entirely-able to fill the-vacant chair. FC!
his grace, however, this was not enoughj'unlees he could rely on his support in
favour of the administration.
To ascertain the political principles of Blackstone, he said to him, "Sir, I can rely upon the judgment of your friend Mr.
Murray as to your giving law-lectures in a style most beneficial to the students; .
and I dare say I may safely rely on you, whenever any thing in the political
hemisphere is agitated in the university, that you will exert yourself in our
behalf." The answer was, "Your grace may be assured that I will discharge
my duty in giving law-lectures to the best -of my poor ability." "Ay, ay,"
replied his grace, "and your duty in the other branch, too." Mr. Blackstone
coolly bowed; and a few days after Dr. Jenner was appointed professor.
Mr. Blackstone passed much of his timo in Oxford, and took an active interest in the affairs of the university. He was elected bursar, or treasurer, of his
college. Finding the muniments in a confused state, with considerable research and labour he made' a -new arrangement of them. He drew up a dissertation upon the method of keeping the accounts, with a view to render them
more simple and intelligiUe,-a copy of which is still preserved, for the benefit
of his successors in the bursarship. He 'took a lively interest in the Codrington Library, exerted himself actively to secure the completion of the building,

-.
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ani formed a new arrangement and classification of the books: In May, 1749,
as a small reward for his services, and to afford him further opportunities of

advancing the intereats of the college, he was appointed Ste;ward of their
Manors. In the same year, on the resignation of his uncle, Seymour Richmond, Esq., he was elected recorder of the borough of Wallingford, in Berkshire, and received the king'sapprobation on the 30th of May. On the 26th
of April, 1750, he commenced Doctor of Civil Law, and thereby became a
member of the convocation. About this time he published An Essay on Col
laterai Consanguinity. The design of the work was to attack the claims of
those who, on the ground of kindred with Archbishop Chichele, the founder of
All-Souls, asserted a right of being elected in preference to all others into tha~
society. He undertook to prove that as the archbishop, who by the canons
could not lawfully marry, never had any legitimate lineal descendants, the
great lapse of time since his death, by the rules both of the civil and canon
law, had put an end to all collateral relationship,-or, in other words, toat all
mankind might be presumed equally akin to the founder. The college acted
on this doctrine; but Archbishop Seeker, in 1762, as visitor, reversed their
decision. Seeker's successor, Archbishop Cornwallis, chose Blackstone one of
his-assessors, and with his assistance, and that of Dr. Hay, an eminent civilian,
formed a regulation which, without entirely setting aside all claims founded
on the express words of the college-statutes, limited the number of the founder's
kin who could be admitted,-a regulation which in a great measure removed
the inconvenience and gave satisfaction on all sides.
It was about the year 1750 that Blackstone first began 4> plan:his Lectures ~m
the Laws of England. ITe despaired of success at the bar, and deterniined to
confine himself to his fellowship and an academical life, continuing the practice
of his profession as provincial counsel. In Michaelmas Term, J 753, he delivered
his first course at Oxford. Whether from the novelty of the subject or the
reputation of the lecturer, his first course was numerously attended. Nor did
the interest flag. Such was the elegance of style and popular character of the
course, that attendance soon became the fashion. In] 754, he found it worth
while, from the number attending, to publish his Analysis of the 'Laws of
England, for the use of his hearers. It is founded on a similar work by Sir
Matthew Hale, with some alterations, not generally regarded as improvements.
In July, 1755, he was appointed one of the delegates of the ClarendonPress,
He entered upon this office with that determination to do his whole duty
which characterized him in every other situation in which he was placed. He
found that abuses had crept into that trust; and, in order to obtain clearer
insight into the matter, and to be better qualified to enter upon the task of
correcting them, he made himself master of the mechanical art of printing.
He proposed a valuable reform, which he had the pleasure of seeing successfully
put in execution, much to the advantage of the university. He wrote a small
tract on the Management of the University Press, which he -left for the nse of
his successors in that office. In 1757, he was elected by the surviving visitorsof Miche1's new foundation in Queen's College into that body. There had been
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Ilo Jong dispute between the members of the old and the new foundation.
Here
again he exerted himself successfully; and principally through his instrumenWity this donation became a valuable acquisition to the college, as well as an
ornament to the university, by the completion of that handsome pile of buildings towards the High Street which for many years had been little better than a
confused heap of ruins. Dr. Blackstone drew np a body of statutes for the
rogulation of the endowment, which was confirmed by Act of Parliament in
tho year 1769.
Mr. Viner having bequeathed to the University of Oxford a considerable sum
of money and the copyright of his Abridgment of Law, for the purpose of insti,~
biting a professorship of Common Law, with fellowships and scholarships, Dr.
Blackstone was, on the 20th of October, 1758, unanimously elected first
Vinerian Professor. He lost no time in entering upon his duties, and on the
25th of, the same month delivered his Introductory Lecture on the Study of
,~;
.
'
~,
. the Law,--certainly, if no sketch had previously existed, a most remarkable
f ' composition to be prepared in so short a period of time. At'the request of the
Vice-Chancellor and heads of houses, he published this introductory, and after~~.
wards prefixed it to his Commentaries. His lectures soon became celebrated
'I
throughout the kingdom. He was requested to read them to the Prince of
Wales, (afterwards George III.;) but, being at that time engaged with a nume;i
rous class of pupils at Oxford, whom he did not think it right to leave, he
declined the honour. However, he transmitted copies for the prince's perusal,
t!
who in return sent him a handsome present.
In 1756, he had resumed his attendance at Westminster, coming up to town
every winter and showing himself in court each Michaelmas and Hilary Term,for the purpose, doubtless, of making himself known. He does not record,
-l
however, that he was engaged in any cause. In June, 1759, he resigned his
officesof Assessor in the Vice-Chancellor's Court and Steward of All-Souls
.~.
Manors, and purchased chambers in the Temple, where he came to reside.
He did not appear in court until Trinity Term, 1760; nor, indeed, does it seem.
that he ever acquired much celebrity as an advocate. His principal practice
was as a chamber counsel. That he was commanding notice and regard in the
,
profession appears from the fact that Lord Chief-Justice Willes and Mr. Justice
1Bathurst invited him to take the coif, which he declined.c-probably from eeonomical reasons. The expense accompanying that honour WM considerable;
i
ad. in that which Blackstone felt to be more his professional line, the advan\1f:
tages and privileges of the order-principally then the monopoly of the practice
.,
at the bar of- the Common Pleas-were not sufficient to counterbalance its expense and inconvenience. In the same year (1759) he published two small
:{e
pieces relative to the univereity: the.one entitled Reflection» on the Opinions oj
Messrs. Pratt, .Morton, and Wilbraham, relating to Lord Litchfield's Disque'i'
lijication, who was then a candidate for the chancellorship; the other, A Que
~
for the Opinion of Counsel on the Right of the University to make New Statute«. In November, 1759, he published a new edition of the Great Charter
aad Charter of the Forest, and also a tract On the Law of Descents in Feel
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8inpZe. As -to the former, while the mechanical execution 'reflected u€nt
honour on the author as the principal reformer of the Clarendon Press, from
which no volume had ever before issued equal in beauty to this, the work itself
added materially to his former. reputation as a lawyer and antiquary.
it
led him, however, into an unpleasant controversy with Dr. Lyttelton, Dean
of Exeter, afterwards Bishop of Carlisle, in regard to the authenticity of an
ancient roll, containing the Great Charter and the Charter of the Forest,
belonging to Lord Lyttelton, which, however, Blackstone did not consider
an original.
The first cause of any interest which he argued was that of Robinson V$.
Bland, in Trinity Term, 1760. The question was whether a gaming-debt,
contracted in France could be recovered in England.
It is to be found
reported 1 W. Blacks. 234, 256; ~ Burr. 1077. His argument is certainly
elaborate and ingenious. The next cause in which he appears to .have been
engaged was, in a legal point of view, decidedly the most interesting
that ever came before the courts,-namely,
the common-law right of literary property. It was the case of Tonson V8. Collins, 1 Sir W. Blacks. 301,
321. Blackstone's admirable argument is to be found at p. 321. After
this, it would be tedious and uninteresting to trace his connection with other
important cases at the bar. In 1761, the appointment of Chief-Justice of the
Common Pleas for Ireland was offered to him, but declined. In March of the
same year, he was returned to Parliament for Hindon, in Wiltshire, and on May
6th received a patent of precedence. On the 5th May, 1761, he married the
-_«4aughter of James Clitherow, Esq.,.of Boston House, in the county of Mid"dlesex. Having by this marriage vacated his fellowship of All-Souls, he WaH
on the 28th of July, 1761, appointed Principal of New Inn Hall, by the Earl
of Westmoreland, then Chancellor of Oxford. This appointment, besides
the rank it gave him in the university, assured him .an agreeable. residence
during the delivery of his lectures. In 1762, he collected and republished
several of his pieces, under the title of Law Tracts, in two volumes octavo.
In 1763, he was appointed Solicitor-General to the Queen, and elected about
the same time a Bencher of the Middle Temple. In 1765.appeared the first
volume of the Commentaries,-twelve years after the delivery of his original
lectures; and -the other three volumes were published in the course of the foul'
succeeding years.
In 1766, he resigned the Vinerian professorship, and at the same Jime the
principality of New Inn Hall. He had hoped that the professorship might
be permanently connected with some college or hall, as Mr. Viner had contemplated, and thus a permanent settlement in Oxford be rendered agreeable.
But this plan was rejected in convocation, and thus his views of a lasting settlement disappointed.
In 1768, he was returned to Parliament for the borough of Westbury, in
Wiltshire, and took part in the debates relative to the election of John Wilkes,
when his adversaries observed and pointed out an inconsistency between his
nosition and the doctrine laid down in his Commentaries on the su1Jject. He
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published a 'pamphlet on the subject, which drew upon· him »evere sarcasms
from the author of Junius.. In the same year Dr. Priestley animadverted
on his positions in the Commentaries relative to offences .against ,the doctrine
of the Established Church, and Dr. Furneaux addressed him some letters on
his Exposition of the Toleration Act. He published an answer to Dr. Priestley,
and in subsequent editions modified the passages in which errors and inaccu- t'
raeieshad been pointed out ..
He was offered the Solicitor-Generalship by Lord North in. January, 1770,
on the resignation of Dunning. He accepted, however,' the position of a Judge
of the Common Pleas, on the resignation of Mr. Justice Clive. He .was of
course called to the degree of Sergeant, and gave rings with the' motto "Secundis dubiisque rectus." "But, Mr. Justice Yates being dt!81rl.'US IAl retire'
(to use Blackstone's own words) "into the court of Common Pieaa, I consented
to exchange with him; and accordingly (February 16th) I kissed his majesty ,1
hand on being appointed a Judge of the King's -Bench, and received the hoi.our
of knighthood." Sir Joseph Yates did not long survive his retirement: for «n
tho Whit-Sunday following he was taken ill at church, and died on Thursuay
following, "to the great loss of the public, and the court of Common Pleas in'
particular, wherein he sat one term only." On-this event Sir William Blackatone likewise "retired into the court of Common Pleas," which, says Burrow,
"he was always understood to have in view whenever opportunity offered." Sir William Blackstone maintained the reputation -he had previously acquired by his performance of his duties on the bench. Thore are several-very
elaborate judgments of his, in his own reports, upon important and difficult
questions, which display his ability and research to great advantage. The
court of Common Pleas during the time of, Blackstone differed in opinion only
upon two cases. In both he dissented. The .first was Scott VB. Shepherd, (2
W..Bl. 892,) relative to the distinction between actions.of trespass and on t~e
case; the other, Goodright demo Eolfe VB. Harwood, (2 W. Bl. 937,).in whicn
the judgment of the Common Pleas was unanimously reversed by the King's
Bench, and-that reversal confirmed by the .House of Lords, upon the opinions
of the Barons of the Exchequer. The opinion of Sir William Blackstone in
the celebrated case of Perrin VB. Blake (1 W. Bl. 672) has been'always highly
esteemed asa most ingenious and.able view of.the·knotty question-which arose
in that case,'and has attained a very just celebrity. It may.well be doubted
whether Mr. Roscoe is sustained by the facts in the opinion which he has so
confidently expressed,-that
"after the publication of the Commentaries the
legal acquirements of Blackstone rather declined than advanced."
He had purchased shortly after his marriage a villa.vcalled Priory Place, in
Wallingford .. He exerted himself, with his accustomed activity, in the promotion of every plan for the improvement of his neighbourhood, not only substantially in the opening of roads and building of bridges; but ornamentally
m tho rebuilding of that handsome fabric, St. Peter's Church. Such were his
employments at home. In London, besides the duties of his public post, he
was generally engaged in some scheme of public utility. In the latter part
>
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of his life he devoted much time to the consideration of the subject of prison.
discipline. He exerted himself, in conjunction with John Howard, to procure
an Act of Parliament for the establishment of Penitentiary Houses near London,
the objects of which should be II to seclude the criminals from their former
associates; to separate those of whom hopes might be entertained from-those
who were desperate; to teach them useful trades; to accustom them to habits
of industry; to give them religious instruction; and to provide them with a.
recommendation to the world, and the means of obtaining an honest livelihood
after the expiration of the term of their imprisonment."
The statute 19 Geo.
III. c. 74 was accordingly passed; and, though it did not produce all the beneficial effects that were expected from it, it led the way to more just and rational
views of prison-discipline. In one of his charges to a grand jury, he referred
to the establishment of penitentiaries under this act in the following terms:"In these houses the convicts are to be separately confined during the intervals
of their labours, debarred from all incentives to debauchery, instructed ~
religion and morality, and forced to work for the benefit of the public. Imagination cannot figure to itself a species of punishment in which terror, benevolence, and reformation are more happily blended together, What can. be
more dreadful to the riotous, the libertine, the voluptuous, the idle delinquent,
than solitude, confinement, sobriety, and constant labour? Yet what can bo
more truly beneficial? Solitude will awaken reflection, confinement will banish
temptation, sobriety will restore vigour, and labour will beget a habit of
honest industry; while the aid of a religious instructor may implant new
principles in his heart, and, when the date of his punishment is expired, will
conduce both to his temporal and eternal welfare. Such a prospect as thi't is
surely well worth the trouble of an experiment."
He indulged, also, in literary labours to some extent. , The only fruits of
these, however, are If An Account of the Dispute between Addison .and Pope,"
communicated .to Dr. Kippis, and by him published in the "Biographia Britannica," in the Life of Addison; and some notes upon Shakspeare, which are
published in Malone's edition of 1780, marked by the .final letter of .his name,
He did not, however, long continue to enjoy this life of quiet usefulness,
honour, and happiness. Sedentary employments, such as those in which he
delighted, are never conducive to health. As he advanced in age, he became
corpulent, and was occasionally visited by gout, dropsy, and vertigo. About
Christmas, 1779, he was seized with- a. violent shortness of breath, which his
physicians attributed to his dropsical habit 'and to water on the chest i and their
, prescriptions gave him a temporary relief. He was able to come to town to
attend Hilary Term,-when he was again attacked in a more formidable shape,
chiefly in his head, which induced a drowsiness and stupor that .baffled all
the skillof his medical attendants.
After lying in a state of insensibility for
several days, he expired at his house in Lincoln's Inn Fields, on the 14th of
February, 1780, being in the fifty-seventh year of his age. He was buried at
St. Peter'sChurch, Wallingford,-his friend Dr. Barrington, Bishop of Llandaff,
officiating at his funeral.
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", He- had) nine (children, of whom seven survived him.> 'Henry: Blackstone
the reporteiv.was his nephewyanddied from-the effects of'.over-exertion 'in -his
profesaicu., Of his sons, James enjoyed -nearly the same- university' preferments as his fatherr. ,he .was Fellow of All-Souls, Principal of'NewInn HaU,
Vi~eriail 'Professor, Deputy High Steward, and 'Assessor in the Vice-Ch-ancellor's Courts. He died in 183l.
.
The notes of decisions' which he had' collected while atthe-bar and:on the
bench, and-which he hadhimself prepared for the preaa.were published-after
his death; in two-volumes folio, agreeably, to a direction in' pis -will. ',"They
seem to be only such as .he had selected out of many frore-ihiarrough notes,
either as being of a more interesting nature, or as containing some essential point
of -law.or practice,' or perhaps such only ;(particularly for the first few years)
as.he had taken the most accurate notes of., They were published' under the
superintendence of his, executor .and brother-in-law, James Clitherow, Esq:,
prefaced by' a sketch of his life, from which the facts 'contained in this memoir
have been-principally taken. ' ,
"Having' now,given,"'says Mr. Clitherow, tI a faithful, and, it is hoped, not
too prolix.a detail of the life of this great.manj-from his, cradle-to lns- grave,
it will, be' expected that it should be' followed by the outlines at least 'of his
character, ,A hard task for the penrof a friend I ~To 'do justice to the merits
bf such a character, without incurring the imputation 'of flattery, is as 'difficult
asto touch on 'its imperfectionsfand such the most 'perfect' human characters
have) with truth and delicacy.
,, tlln, his public -line of life 'he approved, himself 'an 'able, 'upright"'impartial
Judge, perfectly acquainted 'WithI the laws of his country and-making them
theinvariable rule of his conduct: 'As a senator, he was averse to party violence, and, moderate in his sentiments.' -Not only in 'Parliament, but at- all
times and orrall occasions, 'he wasa firm supporter of the true' principles of
our happy Constitution-iIi Church ana State,-on the real merits of which few
men were so well qualified todecide .. He was ever an' active and judicious
promoter of whatever he thought useful or advantageous to the publlcIn
general, or to any particular society or neighbourhood he was connected with;
and, having not only a sound judgment; but -the clearest Hens and the most
analytical head that any man: perhaps was 'ever -blessed with,-these qualifiestiODS, joined, to 'an unremitting perseverance in pursuing whatever he thought
right, enabled him to carry many beneficial-plans into execution; which probably would ·have failed if they- had been attempted by-other men."
,
tlHe was a believer in-the great truths-of Ohristianityfrom a thorough investigation of its evidence. 'Attached 'to the .Church of England from conviction of its'excellence, his principles were those' of its genuine members.c-enlarged
and tolerant; .Hia-religion was pure 'and unaffected, and his attendance on-its
public duties regular, and those. duties always performed-with' seriouanessvand
devotion.
. , ' -'" : ' "His professional abilities need not be dwelt 'upon. ";·They will ,be unive~aJy
acknowledged and admired' as' long
hisworks shall be read;' or,'in 'otb'er
Of
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,words;.asJong as the.municipallaws of this-country.shall remsin a.:., objeCt of
study.and practice. And, though his works will. only hold forth to ,future
generationshie.knowledge of the Jaw and his talentaas a writer, there 'w~
hardly any branch of literature he was unacquainted with. He ever employed
much time in reading; and whatever he had read and once digested he never
forgot.
"He was an excellent manager of his time; and though so much of it was
spent in an application to books and the employment of his pen, yet. this was
done without the parade or ostentation of being a hard student. It was observed of him; during his residence at college, that his studies never appeared
to break in upon the common business of life or the innocent amusements of
society,-for the latter of which few men were better calculated, being possessed
of the happy faculty of making his own company agreeable and instructive,
whilst he ~njoyed without reserve the society of-others,
"Melancthon himself could not have been more rigid in observing the hour
and minute of an appointment. During the years in which he-read his lectures
at Oxford, it could not be remembered that he had ever kept his audience
waiting for him even for a few minutes. As he valued his own time, he was
extremely careful not to be instrumental in squandering or trifliDg aw').ythat
of others, who he hoped might have as much regard for theirs as he bad .for
his. Indeed, punctuality was in his opinion so much a virtue that ha could
not bring.himself to think perfectly well of any who were notoriously.detective
in it.
"The virtues of his private character, less conspicuous :in their nature and
consequently less generally known, endeared him to those he waa more intimately connected with and who saw him in the more retired scenes of life.
He was, notwithstanding his contracted brow, (owing in a great measure to'
his being very near-sighted,) a cheerful, agreeable, and, facetious companion.
He was a faithful friend, an affectionate husband and parent, and a charitable
benefactor to the poor,-possessed of generosity without affectation, bounded 'by
prudence and economy. The constant accurate knowledge he had of his Income and expenses-Ithe consequence of uncommon regularity in-hie accounts)
enabled him to avoid the opposite extremes of-meanness and profusion. '
"Being himself strict in the exercise of every public and private. duty, 'he
expected the same attention to both In others, and, when disappointed in his
expectation, was apt to animadvert with some degree of severity on those
who, in his estimate of duty, seemed to deserve-it, This rigid sense of obligation, added to a certain irritability of temper derived- from nature' and increased.In his latter years, by .a strong nervous affection, together with. his
countenance and figure, conveyed an' idea' of, sternness,' which 'Occasioned-the
heavy but unmerited imputation, among those who did not know, him, of ill
- nature; but he had So heart as benevolent and 'as feeling ras roan 'ever
possessed.
,.
/I A natural reserve and qiffidence, which accompanied'him-from'hia
eirlies\
vq~th, and .which he could never shake off, appeared to casual observer
o
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,th.)ugh it w..s only appearance, like pride,-especially after-he became a judge,
whee he thought it his duty to keep strictly up to forms, (which, 88 he was
wont to observe, aro now too much hid aside,) and not to lessen the respect
due to the dignity and gravity of his office by any outward levity of behaviour.
"In short, it may be said of him as the noble historian (Lord Clarendon)
said of Mr. Selden: 'If he had some infirmities with other men, they were
weighed down with wonderful and prodigious abilities and excellencies in the
other scale.'''
Such is the testimony of a friend and kinsman to the character of Sir
William Blackstone. Partial, no doubt, in some respects; but on the whole iL
bears on its face the marks of an honest effort to tell the truth,-not to conceal
what appeared to be unlovely. We may accept it with the more confidence
88 truthful, and reliable. "There may have been," concludes Mr. Welsby,
(Lives of Eminent English Judges,) "more shining characters, of whom we
read with deeper interest; 'but there have-been few men more useful in their
sphere, few whose example we can contemplate more profitably, few who better
realized the wish so happily expressed by himself:"Untainted by the guilty bribe;
Uncursed amidst tbe harpy tribe;
No orphan's cry to wound my ear,
My honour and my ecnseleaee clear;
Thill may I c&!mJy mcet my end,Thus to the grave In peace descend. n
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Of the Commentaries as an Institute of Legal Education, very different
opinions have been expressed; but, with one or two exceptions, there is a concurrent admiration of their style and method.· When the illustrious contemporary of Blackatone=-Lord Mansfield-=w88 asked to point out the books
proper for the perusal of a.student of the law, that great man bore this em:phatic testimony to their value:-"Till,of
late I could never with any satisfaction to myself answer that question; but since the publication of Mr.
Blackstone's Commentaries 1. can never be at a loss. There your son will
find analytical reasoning; diffused in a pleasing and perspicuous style. There
he may imbibe imperceptibly the first principles on which, our excellent laws care founded; .and there he may become acquainted with an uncouth crabbed
author, Coke upon Littleton, who has disappointed many a tyro, but who cannot fail-to please in a modern dress." One of his most stern-and unrelenting
critiC8,~eremy Bentham,-himself
a jurist, and .fundamentally opposed to
Blaekstone.in his genera1.views and principles of government, thus speaks of
t1e style in which the Commentaries were written:-"He
it is who first of.all
Institutional writers 'has .tJt.1Jghtjurisprudence to speak the language of the
scholar..and -the gentleman, put. a polish upon that..rugged science, cleansed
her from-the dust and cobwebs,of the office, and, if he has not enriched her
with that. precision which is drawn only from the sterling treasury of'the
sciences, has decked her out to advantage from the toilet of classic. erudition,
enlivened her with :metaphors and allusions, and sent her abroadIn some
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measure to'instruct;,and in' still 'greater measure to entertainj.the-most miscel!
laneouS and'eventhe most fastidicus societies; The' merit" to'which, 'as much
perhaps asto any, this work stands indebted; is the enchanting harmony of ita
numbers." -lilt is easy,"'says Mr. Justice Coleridge, lito point out their faults;
and their general merits oflucid order, sound and clear exposition; and a'style
almost faultless in its kind/are also easilyperceived-and universally" acknow'
ledged; but it requires perhaps the study: necessarily imposed upon an editor
to understand fully the whole extent of praise to which the authords entitled:
his materials should' be seen in -their crude' and scattered state; the controversies examined, of which the result only is 'shortly given; what he has
rejected, what' he has forborne to say, should be known before his learning,
judgment; taste, and, above all, his total want of self-display, can be justly appreciated." ' Lord Avonmore has said,' tlHeit was who first gave to the -law
the air of a science.'} He found: it askeleton, and clothed it with ,life, colour:
and complexion: he-embraced the cold statue, and by his touch it grew into
youth, health,' and beauty." SirWilliam Jones, one of the most accomplished
scholars the legal profession can boastof havingproduced.and an 'ornament not
to that profession alone, but to ,huIn1j.nnature, gives his opinion in these words:
-/His
Commentaries are the.most correct and beautiful outline that ever was
exhibited of an'y human science; but they 'alone will no more form a lawyer
than a general map of the world, how accurately and elegantly soever it may
be delineated, will make a-geographer, If, indeed, all the titles which he professed only to sketch in elementary discourses were filled up with exactness
and perspicuity, 'Englisliinen might hope at 'length' to possess adigesr of their
laws which would-leave but little room for controversy except in cases depend;
ing upon their particular' circumstances,-a work, which every lover of humanityand'peace must'anxiouely wish tosee accomplished." '
, "
,
To these many similar authorities might be added; but we may be-allowed
to subjoin the testimony of tlie diatinguished American Commentator Chancellor
Kent :~tl He [Blackstone Tis justly placed at the head 'of all the modern writers
who treat of the general elementary principles of law. By the excellence of
his arrangement; the'variety of' his 'learning, the justness of his taste, and the
s purity and elegance of his style, he communicated to -those subjects, which
were harsh and' forbidding in the pages of 'Coke, the' attraction of a liberal
science and' the' embellishments of polite 'literature.
The second and third
volumes-of the: Commentaries are+to be" thoroughly studied and' accurately
understood.' What is obsolete ianecessary to illustrate that which remains in
use;' and thegreater part-of the matter' in these volumes is law at, this day
and 011 this side of the Atlantic.'"
.
In opposition to' this stand' Mr. Ritso and'-Mr.~Austin,' the former in hi!
curious and useful Introduction-to the Study of Coke upon Littleton, and -the
latter in his Outlines of Lectures on the Province of Jurisprudence: They
rteuy to ,Sir William 'Blackstone all merit as an institutional writer, and even
condemn his'style,'as'unfitted'to'th'e
aubject'and meretricious •.
manner;
IIays Mr. Austin, If is not the mannerof those classical Roman jurists/who 'are
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always models of expression, though their meaning be never so faulty. It differs
from their unaffected, yet apt and nervous, style, as the tawdry and flimsy dress
of a milliner's doll from the graceful and imposing nakedness of a Grecian
statue." Mr. Ritso is an idolater of Lord Coke, and unwilling that any book
should share in the honours of the Institutes, much less displace it as a first
book in the hands of the professional student. Mr. Austin is an enthuslaatic
Benthamite. His associations have been altogether with codes and systems.
What other arrangement he would have made of the Common Law of Eng.
land than that followed by Blackstone and Hale can only be conjectured; but
jhe probability is that it would not have been adapted to the science as it prac·
tically existed, and would have been inconvenient because artificial. The Oommon Law is not a strait canal cut by the art of civil engineers, but a mighty
river, its head lost in the sands of antiquity, which has sought and made its
own channel, and that the most natural and the best, though occasionally requiring to be improved by legislative dams and embankments.
It is not difficult to arrive at a just conclusion between these conflictmg
opinions. Blackstone is not an authority in the law in the same sense in which
Littleton or his commentator Lord Coke is. He has fallen into some errors and
inaccuracies,-not, however, so many nor so important that the student ought to
have his confidence in it as an Institute at all impaired. In fact, these errors
and inaccuracies have been for the most part pointed out and corrected in the
modern editions.
There is certainly truth in the charge brought against
Blackstone of overweening admiration of the British Constitution; but that is
not likely to mislead an American student. We can sympathize with his pane·
gyric of the free spirit and general justice of the Common Law. We claim
it as our birthright and boast of it as the 'substratum of our own jurisprudence.
As an elementary book, however, it mQoybe ·enough to say that the whole body
of American lawyers and advocates, with very few exceptions, since the Revolution, have drawn their first lessons in jurisprudence from the pages of Blackatone's Commentaries; and no more modern work has succeeded as yet ill
superseding it.
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pear from considering the peculia.r situ ..
tions of, I. Gentlemen of fortune. II. The '
nobility. III. Persons in liberal profesSECTION L
sions
Page 6-]7
VI THESTUDY or THELAW
Page 6 to 81 2. The causes of its neglect were, chiefty, the
1. The general utility of the study of the
revival ot the study ot the Roman laws in
.. English common law will principally apthe twelfth century, their aJoption by the
'xxiii
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clergy and universities, and the illiberal
jealousy that subsisted between the patrons
and students of each
Page 17-20
B. The establishmentofthe conn of Common _~
Pleas at Westminster preserved the coni-f. f
mon law, and proiIioted'itS study in'that' neighbourhood, exclusive of the two universities
'"
;;
- '22
.( But the universities are now the most eli'gible places fodaying the foundations of.. '
this, as of every other liberal accomplish..
ment; by tracing out the principles and· .
grounds of t'ae law, even to their original.. ..
elements.
81
SECTION II.
Or THENATUltEor LAws L'f OENEltAL
..... 38t061
1. Law is arula of action prescribed by a
superior power........... ......... ......... ...... 38
2:'Natural law is the rule of human' action,
prescribed by the Creator, and discoverable by the light of reason.
89
8 The divine, or revealed law, considered
"s a rule of action, is also the law of na~·
,
ture, imparted by Goa·l1imseU..............
41
0( .The law of nations is that which regulates the conduct 'arid mutual intercourse
nf independenfSiates with each other, by ,
reason and natural justice
:.. 43
b Municipal or aiviIlaw is the 'rule of civil
conduct prescribed' by the supreme power
in a state, commanding what is right and
prohibiting what is wrong....................
44
6 Society is formed for the protection of individuals; and states, or government, for
,the preservation' of g'oaiety:......... .........
47
7. In all states there Is an absolute supreme
power, to which the right of legislation
belongs, and wMch,' by the sin'gu'lar con:
stitutlon of these kingdoms, is vested in
the king, Iords,' and commons
.4s:.a.1
l!.,The parts ofa law are, I. The declaratory;
, wliich defines what' is 'righi: and ·wrong.
II. ,The directory; which consists in commanding tIie observation ofrigJii, or pro- ..
hibitiI!gthe.commi~sion,o.r.w!.on.g.Ill: The, , ..
remedialj or method of recovering pnvate
,rights.andr~~r~~singpriyate:m:o!lgs.
,IV....
-The vmdicatory sanction
punlshments , .
for public wrongs; wherem consists the,
most forcible obligation of human laws ... 58-4
9 To interpret ,a law, we,must, inquire after,
thp. will of the mak,er:. 'Yhich may be col- . .
lected either from the words, the context,
the subject-matter, the effects and conse-,
quence, or the spirit and reason :Jf the
law
59-61
] O. From the latter method of intt.l-preta-" :'
tion arises equity, or the correction' of
that whe~ein. the l~w (by reason of its
un versality) 18 deficient
:.:' ,61,
SECTION III.
.,
I •

3. General customs, or the common law properly so called, an founded upon immemorial universal usage, .wherenf judicia.l
decisions are the evidence; which deci, sions
preserved in the public records,
~ explaiUE;din the year-books'and reports,
and digested by writers of approved au- thority
Page 6t1
4. Particular customs are those which are':',';
.. only in use -within, some' peculiar dis-" ~ .
. tricts;, as ..gavel-kind, the • customs ot .
London, &c
:..... 74
5. These-I. must be proved to exist ;-1I.
must· appear to. bet legal; . that is, imme·
morial, continued, peaceable; reasonable,
certain, compulsory,' and consistent iIe III. must, when allowed, receive a strIct
construction
76-79
6. Particular laws are such 'as, by special
custom, are adopted and used only in
• certain peculiar courts, under the superintendence and control of tbe common and
'statute law; namely, the Roman :-ivil and
canon laws.......... ......... ........
79
7. The written or statute laws are the ads
which are made by the king, lords, and
commons, in parliament, to supply the
defects, or amend what is amiss, of the
unwritten law:..............
81i
8. In order to give a more specific relief
than can sometimes be had, through the
generality of both the unwritten and written law, in matters of private right, it is
the office of equity to interpose.
.91

are

. -, . -. SE~TIO~ IV.
Or THE'COUNTRIESSUUlECTTO THE LAwl!
E
98 t illS
or NOLAND
...... ..... .. ......... .........
0
.
1. The laws of England lire not received in
-thelrfull extent in any other territories
, besides the kingdom of England, and the
, dominion of Wales, which have, in most
. respects, an entire communion of laws... 9d
2 Sid
•h
di
h
•
• cot an , notwit stan mg t e union, retains its own municipallawB, though sub'''ject to 'regulation by the British perllament
:
96
3•.Berwick is governed by its own local
. usages, derived from the Scots law, bnt
bound by all acts of parliament~.~.. ,;...... 98
4. Ireland is a distin.ct subordinate' king,. dom, governed. by the common law .of
.England, but not bound by modern acts
of the British parliament, unless partleularly named... ...... ......... ...... ...... ........
91f
6. The Isle of Man, the Norman isles, (as
:Guernsey". &c.,) and our pla~tations
_'abroad, are governed by their own
laws, but are bound by acts of the
British parliament, if specially named
'" therein
104-109
6: The' territory of England is divided, ec,'~ ,> "",!,,~... " _ ,!,,' .'" ., _.
clesiasticalI~, <into proyinc!l~,..dioceses, .." ,
Or THELAWSor:ElIoLAND
63t091
archdeaconnes, rural deaneries, and fa1. The)invs' of ~nglan'd are' of two kinds r
rishes
10-1111
the unwritten" or common law, 'and the
7. The civil division is, first, into counties,
written or statute law ... :......... :.. :.. :...... 6~
of which some are palatine; -then, some-« :2. The unwritten law includes, I. General
times, into rapes, lathes, or trithings: f .:
customs. IL Particular customs. III. Parnext, into hundreds, or. wapentakes; and i
ticular,1a'!s
: : :...............
67
lastly, into towns, vills, or tithings
118
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2.' Parliaments, in some shape, are of ail t
high antiquity as the Saxon government , .•
in this island, and have subsisted, in .
their present form, at least five hundred, •
years .•••.:
Page
S. The parliament is assembled by the king'lI
~
writs, and its sitting must not be inter- .
mit ted altove three years
160
4. Its constituent parts are the king's majesty, the lords spiritual and temporal,
and the commons represented, by their
members: each of which parts has a ne- I .)
gative, or necessary, voice in making,
laws
153-160
6. With regard to the general law of parllu- :
ment;-its power is absolute: each house '
is the judge of its own privileges: and all
the members of either house are entitled
, ·to ,the privilege of speech, of person, or
their domestics,. and of their lands and ",
goods
:
160-16'7
6. The peculiar privileges of the lords (be- __
sides their ju!1icial capacity) are to hunt ,
in the king's forests; to be attended by
the sages of,the law; to mske.proales].
to enter: protests; and to regulate the
election of the sixteen peers of North
Britain
167
7. The peculiar privileges of the commons
are to frame taxes for the subject; and to
determine the merits of their own elections, with regard to the qualifications of
the electors and elected, and the proceed-, _
ings at elections themselves
169-180
8. Bills are usually twice read in each house"
'
; .committed, engrossed, and then read, a,
'''third time; and when they have obtained
the concurrence of both houses and re-ceived the royal assent, they become acts
of parliament
182-180
9. The houses may, adjourn themselves; . '
but, the king only can prorogue Hie par.
Iiament
186-187
1". Parlia'!lents are dissolved, I. At the
kiug's will. II. By the demise of the·
crown; that is"within six months after.
III. By length-of time, or having sat for
the space of seven years
187-189

J!. TH~, ..\BSOL~E
lilG~TS ~F bDIVI, DtrALS
: .. Page122tol44
1 The objects of the laws of' England are,
I. Rights. II. Wrongs
;.. ;.'-122
.!J.~ights are,: the rights 'of persons, or the '
nghts of thlngs
;
122
1. The rights of persons are such as concern, .
snd are annexed to, the persons of, men:
and, when the person to whom 'they are
;' due is regarded, they are called'(simply)'
rights; but when we consider the person' from :who~ they are due', they are then
denominated duties
123
V Persons are either natural; that is, such
as they are formed by nature; or artificial,
that is, created by human policy, as bodies '
" politic or corporations
~
123
b,' The rights of natural persons arc; I. Ab- '
solute,' or such 'as belong to individuals."
.
II. Relative, or such as -regard 'members .
;~ofsociety
·123
~ The -absolute rights of individuals, re-.
garded by the municipal laws, (which pay
no attention to duties of the absolute
kind,) compose what is called political or,
civil liberty
~:
;
123
i. Political or civil liberty is the' natural::liberty of mankind, so far restrained by
human laws as is necessary for the good
of society
'
125
&. The absolute rights, or civil liberties, of
.. Englishmen, as frequently declared in
:. Parliament, -are 'principally three: the
l'ight of personal securlty,'. of personal
'
liberty, and' of private property: ...... ~..... ,129
9. The right of personal security consists in '
the legal- enjoyment of life, limb, body, _'
health, and reputation
,.,-129
] O. The right of personal liberty consists in
" the free' power 'of locomotion, without.
illegal restraint or banishment .. ;.... ;.; .... 134
11. The right of private property consists in
• every man's free use and disposal of his
own lawful acquisitions, without injury ...
!lr illegal diminution
-. ;
:.. 138
12.'Besides these three primary rights, there
are others which are secondary and suborr"dinate; viz.--(to preserve the former from .
• CHAPTER ,III.",
unJawful attacks,) I. The' constitution and - r
, '.1'
power of-parliaments: II. The limitation ,.
OF THE KINo, AND,BIS TITLE ....... : .... 19010216
of the 'king's prerogative: and, (to vindi-:
l ..,The':suPfeme executi,.e power of this
cate them when actually violated.) III. >
kingdom is Iodged dn a single penon:
The regular administration of public jus- ..
the king or queen ,
190
_.tice: IV. The right of ·petitioning for re2. This royaI-; person _may be considered.
dress of grievances: -V. The right of hay
with· regard to. L His: title •. II. ·His
ing and using arms for self-defence: .. 140-144
';: royal family. III. His councils. IV. His
duties. V. His prerogative. VI. His relIr THE P .ARLlAMBNT
"
146 to 189
venue...........•.• ~....•...•••.••.•..••••..•......•
190
I;' The relations of. persons are, 1. Public.
8. With regard to hie title': the crown of
II. Private. The public relations are those
England, ,by the positive constitution of
of magistrates. and people •. Magistrates
the kingdom, hath ever been descendlble.?
, . are supreme, or subordinate. And of suand so continues:
191
-' preme magistrates, 'in 'England, the par.: '.1 4. The crown is descendible in a course pe-.ULmentis the supreme executive
':146
culiar to itself
,••.. ;•..••• 1\13
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6 This course uf descent is subject to
limitation by parliament
Page 195
5 Notwithstanding· such limitations, the
crown retains its 'descendible quality,
and becomes hereditary in the prince to
whom it is limited
196
,. King Egbert, king Canute, and king
Willinm I. have been successively constituted the common stocks, or ancestors,
of this descent
198
8. At the revolution, the convention of
" .estates, or representative body of the
nation, declared that the misconduct c;f
king James II. amounted to an abdication of the government, and that the
throne was thereby vacant
213
9. In consequence of this vacancy, and from
.II regard to the ancient line, the convention appointed the next Protestant heirs
of the blood-royal of king Charles I. to
fill the vacant ,throne, in the old order of
succession; with II temporary exception,
or preference, to the person of king William III
214
to. On the impending failure of the Protestant line of king Charles I., (whereby
the throne might again have become vacant,) the parliament extended the settlement of the crown to the Protestant
line of king James I., viz. to the princess
Sophia. of Ha.nover, and the heirs of her
body, being Protestants; and she is now
the common stock, from whom the heirs
of the crown must descend
215
CHAPTER IV.
0.. THBKING'SROYALFAHILY
218to224
I. The king's roya.l family consists, first, of
the queen: who is either regnant, consort,
or dowager
218
2. The queen consort is II public person; and
has many personal prerogatives and distinct revenues......... ......... ......... ......... 218
8. The prince and princess of Wales, and
the princess-royal, are peculiarly regarded by the law
223
i. The other princes of the blood-royal are
only entitled to' precedence
224
CHAPTER V.
0.. THE COUliCILS BELONGINGTO rn:a
KING
227 to 232
I. The king's councils are, I. The parliament. II. The great council of peers.
III. The judges, for matters of law. IV.
The privy council
227-230
Z. In privy counsellors may be considered,
I. Their creation. II. Their qualifications. III. Their dnties. IV. Their powers. V. Their privileges. VI. Their dissolntion
230-232
.. CHAPTER VI.

2. These are his part ;,fthe original ;:u11tract between himself and the people;
founded in the nature of society, and expressed in his oath at the coronation. Page 236
CHAPTER VII.
0.. THBKINO'SPREROGATIVE
237t0278
1. Prerogative is that special power and ';
pre-eminence which the king hath above
other persons, and of the_ordinary course
oflaw, in right of his regal dignity ... 237-23V
2. Such prerogatives are either direct, or
incidental. The incidental, arising out
of other matters, are considered as they
arise: we now treat only of the direct.... 2311
8. The direct prerogatives regard, I. The
king's dignity, or royal character. II •
His authority, or regal power. III. His
.
rcvenue, or royal income
240
4. The king's dignity consists in the lega.l
attributes of, I. Personal sovereignty.
II. Absolute perfection. III. Political
perpetuity
241-249
5. In the king's authority, or rega.l power,
consists the executive part of government
250
6. In foreign concerns" the king, as the representative of the nation, has the right
or prerogative, I. Of sending and receiving embassadors. II. Of making treaties.
III. Of proclaiming war or peace. IV Of
issuing reprisals, V. Of granUng safeconducts
253-261
7. In domestic affairs, the king is, first, II
constituent part of the supreme legislative power; hath a. negative upon all new
laws; and is bound by no statute, unless
specially named therein.. ...... ....... ....... 261
8 He is also ccnsldered as the general of
, the kingdom, fond may raise fleets and
armies, build furts, appoint havens, erect
beacons, prohibit the exportation of arms
and ammunition, and confine his subjects
within the realm, or recall them from
.
foreign parts
262-266
9. The king is also the fountain of justice,
and general conservator of the peace;
and therefore may erect courts, (wherein
he hath II legal ubiquity,) prosecute
offenders, pardon crimes, and issue procla.ma.tions•
266
10. He is likewise the fountain of honour,
of office, and of privilege
'l71
11. He is also the arbiter of domestic commerce, (not of foreign, which is regula.ted
by the law of merchants;) and is, therefore, entitled to the erection of public
marts, the regulation of weights and
measures, and the coinage or legitimation of money...... ..•...... ...... •..•.. •..... ... 273
12. The king is, lastly, the supreme head
of the church; and, as such, convenes,
, regulates, and dissolves synods, nominates bishops, and receives appeals in all
ecelesiaatical causes.
,2'/11
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238t0285
1. The king's duties are, to govern his peoCHAPTER vnr,
\'
ple according to law, to execute judgment
in mercy, and to maintain the established
OJ!'THBKIKa's RBVENUB
:281 !ISO
religion..
..
238 1. The king's revenue is either ordinary 07'
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el.traorJhiary.
And the' -ordinary Is. 1.-:Ecclesiasl leal, . II. Temporal. •••••••••Page 281
2 The king's ecclcsiastical revenue consists
in I. The custody of the temporalities of
va'cant blshoprlcs, II. Co~odics. and
pensions.
III. Extraparochml tlthes,
IV The first-fruits and tenths of benefic~8.. .•••• .
282-286
3. The king's ordinary temporal revenue
- consists in L The demesne lands of the
, ;crown.
The hereditary excise; being
part of the consideration for the purchase of his feodal profits, and the pr~rogatives of purveyance and pre-emption.
III. An annual sum issuing from the duty
on wine-licenses; being the residue of
the same consideration. IV. His forests.
V. Ilis courts of justice. VI. Royal fish.
VII. Wrecks, and things jetsam, flotsam,
and ligan. VIII. Royal mines. IX. Treasure trove. X. Waifs. XI. Estrays. XII.
Forfeitures for offences, and deodands.
XIII. Escheats of lands. XIV. The custody of idiots and lunatics
286-306
f. The king's. extraor~i~ary revenue c~nsists in aids, subsidies, and supplies
granted to him by the commons in parliament
807
6. Heretofore these were usually raised by
grants of the (nominal) tenth or fifteenth
part 'of the movables 10 every tow1!ship;
or by scutages, hydages, and talhages;
which were succeeded by subsidies assessed upon individuals with respect to
their lands and goods...........
808
'8. A new syslem of taxation took place
about the time of the revolution: our
modern taxes are, therefore, I. Annual.
II. Perpetual.
"
808
7. The annual taxes are, I. The Iand-tax,
or the ancient subsidy raised upon a new
asseasmeut, II. The malt-tax, being an
annual excise on malt, mum, cider, and
perry
808-818
8. The perpetual taxes are, I. The customs,
gr tonnage and poundage of all merchandise exported or imported. II. The excise duty, or inland imposition, on a great
• variety of commodities. III. Tbe salt
duty, or excise on salt. IV. The postoffice, or duty for the carriage ofletters.
V. The stamp duty on paper, parchment,
tc. VI. The duty on houses and win.lows. VII. The duty, on licenses for
hackney coaches and chairs. VIII. The
duty on offices and pensions
818-826
9. Part of this revenue is applied to pay the '
interest of the national debt, till the
principal is discharged by parliament .... 828
10. The produce of these several taxes were
originally separate and specific funds, to
. Imswer specific loans upon their respect.
ive credits, but are now consolidated by
parliament into three principal funds, the
aggregate, general, and South-Sea funds,
to answer all the debts of the nation: the
public faith being also superadded, to
supply deficiencies and strengthen the
security of the whole
829
11. The surpluses of these funds, after,
.
paying the interest of the national debt,

.Ii.

xxV»

are car-led together, 'and deuomlnatea '
the sinking fund; which, unless otherwise appropriated by parliament, is annually to .be applied towards paying off
some part of the principal.
Page 386
] 2. But, previous to this, the aggregate
fund is now charged with an annual sum
for the civil list ; which is 'the immediate
proper revenue of ~e crowl!, settled. by
parliament on the king at his acceasron,
for defraying the charges of civil government
SSC
CHAPTER·IX.
Or SUBORDINATE MAGISTRATES .......... 888 t~ 866
1. Subordinate magistrates, of the,most.gl'neral use and authority, are, ·1. Sherlffs
II. Coroners. III. Justices of the peace.
IV. Constables. V. Surveyors of the high,ways. VI. Overseers of the poor ...... 88R-l~a!l
2. The sheriff is the keeper of each county,
annually nominated in due form by the
king; and is (within his ~unty) a judge,
a conservator of the peace, a ministerial
officer, and the king's baili1f
PR ..
3. Coroners are permanent officers of the
crown, in each county, elected by the
freeholders; whose office it is to make inquiry concerning the death of the king's
subjects, and certain revenues of the
crown; and also, in particular cases, to
supply the office of sheri1f...........
b-!G
4. Justices of the peace are magistrates in
each county, statutably qualified, and
commissioned. by the king's' majesty;
with authority to conserve the peace, to
hear and determine felonies and other
misdemeanours, and to do manl other
acts, committed 10 their charge by particular statutes
,
,849
5; -Oonstables are officers of hundreds and
townships, appointed at the leet, anel
empowered to preserve the peace, to keep
watch and ward, and to apprehend offenders
"
na5
6. Surveyors of the highways are officers
appointed annually in every parIsh; to
remove annoyances in, and to direct the '
reparatlon of, the publio roads
'867
7. Overseers of the poor are officers appointed annually in every parish; to
relieve such impotent and employ such
sturdy poor as are settled in each pariah,
-by birth i-by parentage i-by marriage;
-or by forty'days' residence, accompanied with, I. Notice. II. Renting a tenement of ten pounds' annual value. III.
Paying their assessed taxations. IV.
Serving an annual office. V. Hiring and
serving for a year. VI. Apprenticeship
for seven years •. VIL Having a sufficient
estate in the parish
;
859 ·866
CHAPTER X.
Or

THB PEOPLE, WHETHEJt ALn:NS,
ZENS, OR NATIVES

DENI-

866 to 87b

1. The people are either aliens,. that is,
born out of the dominions, or allegiance,
of the crown of Great Britain; or natives,
that. is. born within it
.68
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2. The more. discip1ined.occa8ional:.truup8~l
2, Allegiance is' the duty .or- all subjects 0:.
being' the reciprocal tie oC the people to
1 . :of the. kingdom .are .kept on .foot"onlY'-7
from year to year,r.by parllament.vand,
"
the prince, in return. for the protection
during that period, are governed by mar- (
he affords them; and, in. natives, this
tial law, or arbitrary articles .or war, .
• duty of allegiance is natural and performed at the pleasure of the crown .. I'age 412
petnal; -In aliens, is local and temporary :.,
only
Page 366-,371 8. The maritime state consists of the ofi- .
"cera and. mariners of the British na v.y;
8 The rights of natives are also natural
who are governed by express and perma..
and perpetual: those of aliens local and
nent laws, or the articles of the navy, .. ,
temporary only; unless they be made
established by act of parliament............
417
denizens by.the king, or. naturalized by
parliament
371-375
CHAPTER XIV.
, .,
t.!HAPTER ' XI.
0 .. MASTERANDSERVANT
1.. ;.:422 to 481
1. The . private, economical relations . of
OF TUECLERGY
~
376 to 395
persons are _those' of, I. M~ster and ser- .
1. The people, .whether aliens, denizens, or
vant. II. Husband and wife. III. Parent '
natives, are also either clergy; that is, all
and child. IV. Guardian and ward ........ 422
persons in holy orders, or in eccleslas2. The first relation may subsist -between a
~, tical offices; or laity, which comprehends
master and four species of servants, (for:
the rest of the nation
376
slavery is unknown to our laws:) viz. I.
2. The clerical part of the nation, thusdeMenial servants, who are hired. II. Apfined, are, I. Archbishop's .and bishops;
prentices, who are bound by indentures.
who are elected -by their several chap111. Labourers, who are casually em- .. ·
ters, at the nomination of the crown, and
played. IV. Stewards, bailiffs, and facafterwards confirmed and consecrated by
tors; who are rather in a ministerial '
each other. II. Deans and chapters. III.
state
-421!
Archdeacons. IV. Rural deans. V. Par3.-From ·this relation result divers powers
sons' (under whom are included approto the master, and emolument s to the
priators) and vicars; to' whom there are
servant
:. :
427
generally requisite holy orders, presen4. The master hath a property in the' ser.• tation, institution, and induction. VI.
vice of his servant, lind must be answer"Curates.
To which may be added, VIL
able for such acts as the servant does by s:
Churchwardens. VIIL Parish clerks and
his express or implied command
48J
snxtons
377-395
CHAPTER XV.
~
CHAPTER XII.
OF HUSBAND
ANDWIFE
433 to 44:J
OF TUECIVILSTATE
: 396 to 407 1. The second private relation is that of
marriage: which includes the reciprocal
•
I. The laity are ilivisible into' three states:
rights and duties of husbandand wife ... Js.l
•. civil, military, and maritime ....... ......... 396
2. Marri!lge is duly contracted between ,
2. The civil state, which includes all the
persons, I. Consenting. II. Free from ..
nation except the clergy, the army, and
. -canonlcal impediments which make it '
the navy,.(and mnny individuals among.
voidable. ,III. Free also from the. civil A
"them also,) may be divided into the nobiimpediments,-of
prior marriage ;-of
. lity, and the commonalty
396
want of age ;-of non-consent of parent, •
8. The nobility are dukes, marquesses,
or guardians, where requisite ;-and of
earls, viscounts, and barons. These had
want of reason;-either
of which make
anciently duties annexed to their respectit totally void. And it must be celebraive honours; they are created either by
ted by a clergyman in due form and ~
writ, that is, by summons to parliament;
place
433-440
or by the king's letters-patent, that is,
8. Marriage is dissolved, I. By death .. II.
by royal grant: and they enjoy many
By divorce in a splrltua! .court ; not
privileges exclusive of their senatorial .
a men,a et thoro only, but a vincuw matricapacity
396-402
monii, for canonical cause existing pre-,
4. The commonalty consist of knights of
vious to the contract. III. By act oC· "
the gartcr, knights bannerets, baronets,
parliament, as, for adultery
440
knights of the Bath, knights bachelors,
4. By marriage the husband and wife be- .
esquires, gentlemen, yeomen, tradesmen,
come one person in law; which unity is
artificere and labourers.:
40a.:.407
,
.
the principal foundation of their respect- .
Iverighta, duties, and disabilities
44loI
c,

•1

CHAPTER XYL
0.. THEM:LITARY.AlID1MARITUIE
STATES...
.,. ..
'
408 to 417 OF PARENTand CHILD :
446to 46\1
1. The 'third, and most universal, private
1. The' military. state, by the standing- con- .
relation is that of parent and child ....... 446
: 'slitutional.law,
consists of. the militia of.
2. Children are, I. Legitimate; being those '
each county, raised from among the peo- .
who are born in lawful wedlock, or
ple by lot, officered by the principal
within a competent time after. II~ B1l8- f!
landholders, and commanded by the lord
tards, being those who are not so ... ;....... 'Ha
,;:;lieutenant
~
408

ANALYSIS OF :BOOK 1.
1. Bodies politic, or corporations, which
are artificial persons, are I'Btablished for
preserving in perpetual succession certain rights; which, being conferred on
f natural persons only; would fail'in pro: _cess' of' time ... !.:.!...:....i.:....!..
:..
~
..
lPag(
2. Corporations arc, I. Aggregnte, consisting of many members. 11. Sole, consisting of one person only
3. Corporations are also either spiritual,
" "erected to perpetuate the rights of the
church; or ,lay. And, the lay are, L
, Civil; erected for many civil purposes.
II. Eleemosynary; erected to perpetuate
the charity of the founder
:
4:' Corporations are usually erected, and'
" named" by virtue:of the king's :royal
charter; but may be created by act of
CHAPTER' XVIL' .
, -parliament.
,
6: The powers incident to all corporations
Or GUARDIAN
ANDWARD
.460 to 464
are, I. To maintain perpetual succes1.The fourth private relation is that of
sion. II, To act in their corporate ea, ~arddian anthdward, wdin~ich
is plainly. depacity like an individual. III. To hold
,'n"e.
from. e;prece
g; t11.esebe~ng,"
'lands subiect to the statutes of mort'. dU~lDgthe conU~uance of their rela.tlon"
, . main: IV~ To have a common seal. V.
,reclproc.ally, subJect-.to the same nghts "." -. To make by-laws. Which last -power,

•• The duties of parents to legitimate children are, I. Maintenance. II. Protection. III. Education
Page 447
i. The power of parents consists princip.allYjin corJC~c~io!l'landc0!lse~ t~ mar7 i "
nage. Both may, after, death, be dele- ' , •
gated by will to a guardian; and the
former also, living the parent, to a tutor
or master......... ......... ...... ......... ......... 452
6. The duties of legitimate children to
parents are obedience, protection, 'an'd -: Ii
, maintenance..
453
6. The'duty of 'parents to'bli.8taras'is'only ,
that of maintenance
~
458
7"The rights of a bastard are such only as
'he can acquire';" for 'he' is'iricapable' of" ..
_ ,inheriting. any. t~~g~:,;.~... .':... ~... ~.~... : ... ',469

'.

~ ~!~it~:!"~~~'~r'di;;;;'~'o;i;;"i:G;;~;:'
460 .. ~fon:p,irit~a\ or ,elee~s~n1'di
ckf!0r~dlans by nature, or the parents. II.
h i m;y e execu
y e
g r
Guardians for nurture, assigned by the
t e oun er
:
: _..........
di
III
Gua
dl
•
6.
The
duty
of
corporations
IS
to
answer
t or nary.....
socage,
. tit u t'Ion
• d b th c r . rans
- '1' -m"IVG as-·.".., . th e en d so f th'err IDS
Sl.gne y
e om~on all'.
• ua;" ,
7. To enforce this duty, all corporations
dl.ans by statu~e, asaigned by t~e father s
may be visited: 'spiritual corporations
11'111. All subject to the superlntendence
by the ordinary; lay corporations by the
T of the cou:t of Chancery
461
founder, or his re resentatives; viz., the
5. Full age .m. male or female" for all pur- ........
'il"b' th ki P (h
. th ji d. t
, poses, is .the age of. twenty-one years;' - .. ~IV •• y, e ng 11' 0, 18 • e •. U?I a or
[diff
t
bel
11 d ~ d'fti
t
InCfplen8 of all) represented In hIS court
- Uleren. ag~s e~g a owe lor I ere~ --..
of .King's Bench; the eleemosynary by
purposes,) tIll whIch age the person 18
the endower, (who is the fundator ptf'an Infant
463 ..f¥m.; or. ,such,) or by his heirs or
I. An infant, in respect to his -tender years,'"
.
hath various privileges, and various dis,
a~slgns
..
8. Corporations may be dissolved, I. By act
abilities in. law; ,chiefly, with regard to....
.:' of parliament. IL By the natural death
suits, crimes"estates"and contracts: ...... '464
of all their members. III. By the surCHAPTER XVIII.'
,..,.~
'render of their franchises. IV. By forfeiture of their charter
')J COBPOa.\'l'IO"::;.~~~'.~
.~·;
.. ~:'.:'..-,'.::.::·467to' 484 ..
o.
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ANALYSIS OF-BOOK II.
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BOOK II.-oF

THE RIGHTS OF THINGS.

CHAPTER L

CHAPTER III.

Or PROPBRTY' IN OENBR4.L •••••••••••••• Page 2 to 14
1. All dominion over external objects has
its original from the gin of the Creator
to man in general...... ••.•••••••.•••••••......
2
2. The substance of things 1"88, at first,
common to all mankind; yet a temporary
property in the use of them might even
then be acquired an'd continued by occupancy..............................................
8
8. In process of time a permanent property
was established in the substance, as well
, 88 the use, of things; which was also originally acquired by occupancy only ....... 4, ~
4. Lest this property should determine by
,
the owner's dereliction, or death, wherebythe thing would again become common,
societies have established conveyances,
wills, and heirships, in order to continue
the property of the first occupant; and
where, byaccideBt, such property becomes
discontinued or unknown, the thing usually results to the sovereign of the state,
by virtue of the municipal law
9-11
6. But of some things, which are incapable
of permanent substantial dominion, there
still subsists only the same transient usufructuary property which originally subsisted in all things......... ...... ......... ...... 14,
~h

CHAPTER
•

n,

,

01' INCORPOREAL HEREDITAJlEl'ITs ... Page20k

~

1. Incorporeal hereditaments are rights issuing out of things corporeal, or concerning, or annexed to, or exercisable within,
the same
20
2. Incorporeal hereditaments are, I. Ad,vowsons. n. Tithes. III. Commons.'
IV. Ways. V. Offices. VI. Dignities.
VII. Franchises. VIII. Corodies or pensions. IX. Annuities. X. Rents ........ 21-41
8. An advowson is a right of presentation
to an ecclesiastical benefice; either ap-.
'
pendant, or in gross. This may be, I. Presentative.
II. Collative. TIl. Donative
~
21-21
4. Tithes are the tenth part of the increase
yearly arising from the profits and stock
of lands and the personal industry of
mankind. These, by the ancient and positive law of the land, are due of common
right to the parson, or (by endowment) .
to the vicar; unless specially discharged,
L By real composition. II. By prescription. either de modo decimandi, or de non
deeimando
24-81
6. Common is a profit which a man hath in
the lands of another; being, I. Common
of pasture; which is either appendant,
'appurtenant because ot vicinage, or in
gross. n. .Commcn .of piscary.
III.
Common ot turbary.
IV. Common ot,
estovers, or botes
;
82-36
6. Ways are a right of passing over another
man's ground
86
7. Offices are the right to exercise a public,
or private, emplo{'ment..... ......... .........
88
8. For dignities, whlch are tiUes of honour,
see Book I. os, XII.
9. Franchises are a royal privilege, or
branch of the king'sprerogative, subsisting in the hands of a subject
87
10. Corodies are allotments for one's sustenance; which may be converted into pensiena. (See Book I. Ch. VIII.)
4U
11. An annuity is a yearly sum of money,
charged upon the 'person, and not upon
the lands, of the grantor. ......... ...... ...... 40
12. Rents are a certain profit issuing yearly .
out of lands and tenements, and are reduclble to, I. Bent-service,
IL Rent- ,
.eharge, III. Bent-seek
~
41-42

Or REAL PROPBRTY; AND,1st. 01' CORPOREAL HERBDITAJlENTS ...... 16to 18
1 In this property, or exclusive dominion,
consist the rights of things; which are,
I. Things real. II. Things'personal......
16
~.,In things real may be considered, I.
Their several kinds. 'II. The tenures by
which they may be holden. III. The
estates which may be acquired therein.
IV. Their title, or the means of acquiring
and losing them
,. 16
R. All the several kinds of things real are
reducible to one ot these three, viz.
lands, tenements, or hereditaments;
",hereof the second includes the first,
snd the third includes the first and
second
,16
f Hereditaments, therefore, or whatever
may come to be Inherited, {being the
most comprehensive denomlnation of
~ things .real,) are either corporeal or incorporeal .... ;.....................................
17
CHAPTER IV.
Corporeal hereditaments consist wholly
of lands, in their largest legal sense;
Or THB FBODAL SYSTEJI
"
44to68
wherein' they include not only the face
1. The doctrine oC tenures is derived from
of the earth, but every other object 'of
the feodal law; which 1"88 planted in Bn- '
sense adjoining thereto, and subsisting
rope by its Northern conquerors,at the
·,.ither above or beneath it
;
17, 18
dissolution of the Roman empire
44-41
0
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.xxxii

2. Pure and proper feuds were parcels of
land allotted by a chief to his followers;
to be held on the condition of personally
rendering due military service to their _..
lord
.7... :.Page ~5
S. These were granted by investiture; were
held under the bond of fealty; were In-v-: heritable only by descendants, and could
not be transferred' without 'the mutual ~, ':
consent of nie lord and vassal
53-57
4. Improper feuds. were derived from the
other, but differed from them in their
;:loriginal, their services and renders, theirj _,
descent, and other circumstances.
58
6. The lands of England were converted,
into feuds, of the, improper kind, soon _,
, after the Norman conquest: whick gave'
· 'rise to the grand 'maxim of tenure; viz. ..
that.all lands in the kingdom are holden"
mediately or immediately. of the king ... 48-03

•

- of court; subject to relief, to wardship,
and to escheat, but not to marriage; subject also formerly to aids, primer seisin,
~ and fi~es for alienation
Page 86-81'
.4. Pqre/YIllenage was a precarious and
slavish tenure, at the absolute will of the
--lord, upon uncertain services oCthe basest
nature
91
5. Froiii hence,-·b.r !tacii('co'niient or enercachment, have arisen - the modern
copyholds, or tenure by copy of courtroll; in which lands 'may be still held at
"the (nominal) w1ll of the lord, (but regu-: <C'
"Iated] according to, the custom of the '.
manor
95
6. These are subject, like socage landsl to
'services, relief, and escheat; and also to
•
heriots, wardship, and fines upon descent . '
and alienation
~
9"
7. Privileged villenage, or villein socage, is
: an exalted species of copyhold tenure,_
upon base but, certain services; subsistCHAPTER ,V.'
ing only in the ancient demesnes of the
DJ' THE ANCIENT ENGLISH TENURES ••••••• 61 to 77
crown; VI hence the tenure isdenominated
1. The distinction of tenures consisted in .
the tenure in ancient demesne......... ...... 99
the nature of their services: as, 1 Chi8. These copyholds
of, ancient 'demesne
.'
.. ~alry, or knight-service; where the 'serhave divers- immunities annexed to their
., 'vice was: fre'e, b,ut unc:eriain. n:Free·
tenure; but are still, held by_ copy, of
socage; where the service was free, and
court-roll, according to .the custom of
certain. IlL/Pure villenage; where the
the manor, though not at the will of the ,
service was base" and uncertain. ,IV. .
lord
100
Privileged villenage, or villein socage;
9. Frankalmoign is a tenure by spiritual
where the service was base, but certain 61-78
services at large; whereby many eccle- ,
2. The most universal ancient ,tenure was
siastical .and eleemosynary corporations
that in chivalry, or by knight-service; in
, now hold their lands and tenements:
which the tenant of every knight's fee _
being of a nature distinct from tenure by ,
• .was bound, if called upon, to attend 'his
divine service in certain
:
101
• lord to the ·wars. This was granted by
livery, and perfected by homage and j .
CHAPTER :VII.
fealty; which usually drew after them'
•r
,
suit of court
,........
62 OJ' FREEHOLD ESTATES OJ' INHERITANCE ...
S. The other fruits and consequences of the
",,""f',
103 to 117
1. Estates in lands, tenements, and hereditenure by knight-service were, I.Aid. IL
taments are such interest as the tenant
I. Relief.
III. Primer seisin. IV. Ward- _
hath therein; to ascertain which, may.be
ship. V. .Marriage; VL Fines upon
considered, 'I. The quantity of interest. ,
alienation. VIL Escheat.
68-72
II. The time of ,enjoyment. -, IlL The.,
4. Orand ,serjeanty differed from chivalry
'Dumber and connections of the teprincipally in its render, or service, and
nants
103 to 1111
not in its fruits and consequences..........
73
2. Estates", with· respect to their, quantity
6. The personal service in chivalry was at .
of interest, or duration, are eitherafree- .
length gradually changed into pecuniary
hold or less than freehold
:
104
assessments, which were called scutage
, or escuage..
74 8. A freehold, estate, in lands, is such as is
. created by livery .of . seisin at -common
These military tenures (except the serlaw; or, in tenements of an incorporeal
vices of grand serjeanty) were, at the
nature, by what is equivalent thereto ..... 104
."restoration of King Charles, totally abo4. Freehold estates are either estates of·
lished, and reduced to free socage, by act
inheritance, or not of inheritance, viz.
of parliament..........
........ ...... ...... ...... 77
for life only: and .Inheritanees. are,
:1.Absolute, or fee-simple. II. Limited
CHAPTER VI.
fees
1U4
Or THE'l'tIODgRN ENGLISH TENURES ...... 78 to 101 5. Tenant in fee-simple is he that hath
lands, tenements, or hereditaments t. ,
1.:Free socage is a tenure by any free, cerhold to him and his heirs forever.. ......... 104
" tain;'sIiil'deteiminate service.......... ...... '78
2. This tenure, the relic of Saxon liberty,
6. Limited fees are" I. Qualified, or base,
fees. II. Fees conditional at the comincludes petit' serjeanty, tenure in burmon law
109
r.:gage, ,and g"yelkin\l
;..... 81
8. Free-socage- lands partake strongly of
7. Qualified, or base, fees are those which, "
the .feodal .nsture, as well as, those, in·
having a qualification subjoineil thereto, '
are liable to be defeated when that quali- '"
chivalry; being holden.subjecr.to some
':fication is at an end
; lOr
~Isemce,-at
the least, to fealty and suit .'
<
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1:1. Conditional fees. at the common law.

were such as were granted to the donee.
and the heirs of his body. in exclusion of
collateral heirs
Page 110
V. These were held to be fees. granted on
condition that the donee had issue of his
body; which condition being once performed by the birth of issue. the donee
might immediately aliene the land; but,
the statute de donis being made to prevent
such alienation. thereupon. from the divilion of the fee (by.constructlon of this
statute) into a particular estate and re'Version. the conditional fees began to be
called fees-tail .••••.•••••••••••••••••.••••••.111.112
10. All tenements real. or savourlng of the
realty. are subject to entails •••••.••••••••.•• 118
11. Estates-tail may be. I. general. or special; II. male. or female; III. given in
frank-marriage ••••••.•.•••••••••••••••••••.•
113-115
12. Incident to estates-tail are, r. Waste. _
11. Dower. III. Curtesy. IV. Dar.-by
fine. recovery. or lineal warranty with
assets
: 115
18. Estates-tail are now, by many statutes
and resolutions of the courts. almost
brought back to the state of conditional
fees at the common law
117

possibility hare been heir; and the husband dies: the woman is hereupon entitled to dower, or one-third part of the
lands and tenements. to hold for her
natural life
Page 129
9. Dower is either by the common law; by
special custom; ad ostium. ecclesie ; or
ex assensu patri«
13:!-3lI
10. Dower may be forfeited, or barred ;
particularly by an estate in jointure ...... ] 36
CHAPTER IX.

Or ESTATES LESS THAN FREEHOLD ... 140to 11>0
1. Estates less than freehold are, I. Estates
for years. IL Estates at will. III. Estates at sufferance
14().160
2. An estate for years is where a man,
seised of lands and tenements, letteth
them to another for a certain period ot
time. which transfers the interest of the
term; and the lessee enters thereon,
which gives him possession of the term.
but- not legal seisin of the land....... ...... 140
3. Incident to this estate are estovers; and
also emblements, if it determines before
the full end of the term
144-46
4. An estate at will is where lands are let
by one man to another. to hold at the
CHAPTER VIIL
will of both parties. and the lessee enters
thereon
14...
Or FREEHOLDS NOT or INHERITANCE ... 120 to 186 5. Copyholds are estates held at the will of
1 Freeholds not oC inheritance. or for liCe
the lord. (regulated) according to the .
only, are, I. Conventional, or created by
custom of the manor
141
the act of the parties. IL Legal. or cre6. An estate at sufferance is where one
ated by operation of law
120
comes into possession of land by lawful
2 Conventional estates for life are created
title. but keeps it afterwards without any
by an express grant for term oC one's own
title at all.. ...... ...... ...... ......... ...... ...... 160
liCe, or pur auter vie; or by a general
grant, without expressing any term at
._
CIIAPTER X.
,,11
;
120
Or ESTATES UPON CONDITION
152 to 16)
8. Incident to this. and all other estates for
1. Estates (whether freehold or otherwi-.e)
life. are estovers, and emblements; and
may also be held upon condition; in
to estates pur outer vie general occupancy
was also incident; as special occupancy
which case thcir existence depends on
the happening, or not happening, of some,
still is. if cutuy qu~ vie survives the
uncertain event... ••••
152
tenant
122
f. Legal estates for life are, 1. Teaancy
2. These estates are, I. On condition implied. II. On condition expressed. III.
in tail, after possibility of issue extinct.
Estates in gage. IV. Estates by statute,
II. Tenancy by the curtesy of England.
III. Tenancy in dower
124-129
merchant or staple. V. Estates by elegit 16~
3. Estates on condition implied are where
~. Tenancy in tail after possibility of issue
11 grant of an estate hss, from its essence
extinct is where an estate is given
in special tail, and, before issue had. a
and constitution, a condition inseparably
person dies from whose body the issue
annexed to it; though none be expressed
in words
162
was to spring; whereupon the tenant (if
surviving) becomes tenanc .n tail after
4. Estates on condition expressed are where
possibility of issue extinct.
124
an express qualification or provision is
fj This estate partakes both of the incidents
annexed to the grant oC an estate..........
15J
:0 an estate-tail, and those of an estate
5. On the performance oC these conditions,
{or life
:....
125
either expressed or implied, (ifprecedcnt,) .
7. Tenancy by the curtesy of England is
the estate may be 'Vested or enlarged, or,
where a man's wife is seised of an estate
on the breach of them. (if subsequent,)
oC inheritance, and he by her has issue,
an estate already vested IIlll.y be deborn alive, which was capable of inherit. feated
'54·.jj\
.ng her estate: in which case, he shall.
6. Estates in gage. in vadlO. or in pledge.,
upon her death. hold the tenements for
are estates granted as a secl}rity for,
his own life, as tenant by the curtesy ..... 126
money lent; being,!. In vivo vadio, or
II. Tenancy in dower is where a woman's
living gage; where the profits ..C land
husband is seised of an estate of inheritare granted till a debt be paid. upon
ance, of l'1j,ich her issue might by any
which payment the grantor's estate will
VOL. 1.-0
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II In mortuo vadio, in dead or
mort 'gage"; where an estate is granted
.on condition to be void at a day cer-:
tain if the grantor then repays the
money borrowed; on failure of which,
the estate becomes absolutely dead to
the grantor •••••••••••••••••••••••.•••••••••
Page1.57
7. Estates by statute merchant or statute'
staple are also estates conveyed to creditors, in pursuance of certain statutes,'
till their profits shall discharge the debt 1IiO
• Estates by elegit are where, in consequence of a judicial writ so called, lands
are delivered by the sheriff to a plaintiff
till their profits shall satisfy a debt adjudged to be due by law
: 161

2. An estate in severalty is where one tenant
holds it in his own sole right;without ani'
other person being joined with him: ••Page" n
8. An estateJn joint-tenaney is where an"
'estate is granted to two or more persons;
in which case the law construes them to
be joint-tenants, unless the words of the "
grant expressly exclude such construction
18rl
4. Joint-tenants have a unity of interest. of title, of tinie, and of possession: thei
are seised per mg et per tout: and there-,'
fore, upon the decease of one jolnt-"
tenant, the whole interest remains to tho'
·survivor
:..... ••• 18:1
6. Joint-tenancy may be dissolved, by de- r
stroying one of its four constituent unities '185
6. An estate in coparcenary is where an
I
estate of inheritance descends from thl'
ancestor to two or more persons; who
are called parceners, and all together
make but one heir
187
7. Parceners have a unity of interest, title,
and possession; ,but' are only seised per
my, 'and not per tout: wherefore there is
no survivorship among parceners •••••••••• 181!
8. Incident to this estate - is the law of
I
hotchpot
:
' Il10
9. Coparcenary may ..lso be dissolved by
destroying any of its three constituent
unities
191
10. An estate in common is where two or
more persons hold lands, possibly by distinct titles, and for distinct interests.
but by unity of possession, because none ' '
knoweth his own severalty
191
11. Tenants in common have therefore a '
unity of 'possession, (without survivorship; being seised per my, and not per
tout,) but no necessary unity of title,
time, or interest
191
12. This estate may be created, I. By dissolving the constituent unities of the two
former; II. By express limitation in a
grant; and may be destroyed, I. By
uniting the several titles in one tenant;
II. By partition of the Iand,
191-19,4

CHAPTER, xr,
Or ESTATESIN POSSESSION,REMAINDER,
AND'REVERSION ; :
~••168 to 177
I, Estates, with respect to their time of enjoytnent, are either in immediate possession, 'or in expectancy: which estates in
expectancy are created at the same time,
and are parcel of the same estates, as
those upon which they are expectant.
These are, I. Remainders.' .II. Reveralone
163
2. A remainder is an estate limited to take
effect and be enjoyed after another particular estate is determined
164
• B. Therefore, I. There must be a precedent
particular' estate, in order to support a
renr.ainder. II. The remainder must pass
out of the grantor, at the creation of the
particular estate. III. The remainder
must vest in the grantee, during the continuance, or at the determination, of the
particular estate
165-68
•. Remainders are, I. Vested-where
the
estate is fixed to remain to a certain person after the particular estate is spent.
II. Contingent-where
the estate is limited to take effect, either to an uncertain person; or upon an uncertain'
event .: •••••••••: •••••••:
168-69
li An executory dense is such a dlsposiCHAPTER XIII.
rtlonof lands, by will, that an estafe shall
-not vest thereby at the death of the deOF THE TITLE TO THINGSREAL, IN GENEvisor, but only upon some future continRAL.:
· :.195 to'19:;
. gency; and without any precedent parti1. A title to things real is the means wherecular estate to support it.
••••••••• 172, by a man cometh to the just possession
4. A reversion is the residue of an-estate
of his property
19/\
left in the grantor, to commence in pos2. Herein may be considered, I. A mere or
session after the' determination of some
naked possession. II. The right of pos
particular estate 'granted; to which are
session; which is, lst, an apparent,
incident fealty, and rent;
_....... 176
2dly, an actual, right. III. The mere'
Where two estates, the' one less, the other
right of property. IV. The conjunction
greater, the one in possession, the other
of actual possession with both these"
in expectancy, meet together in one and
rights;
which conatitutes
a perfect
the same person and in one and the
title
195-19~
I13meright; the less is merged in the
CHAPTER
XIV.
greater : •••;•••••••••••:
177
OF TITLERYDESCENT
•••••:
200 to 284
CHAPTER XII.
1. The title to things real may be reciproOr ESTATESIN !3EVERAL'IY,
JOINT-TENANCY,
cally: acquired or lost, I. By '!lescent. '
COPARCEIURY,
ANDCOMMON
179to 195
II. By purchase
:
:
'200
!. Estates, with respect to the number and
2. Descent is the means whereby a man, on '
connections of their tenants, may be held,
the death of his ancestor, acquires a title'
I. In severalty. II. In joint-tenancy.
to his estate, in rilth! of representation, " _
m In eoparcenarj', IV. In common ••.• 179 as his heir-at-law
'201
h
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, To understand -the doctrine of descents,
we must form a clear- notion of consanguinity; which is the connection or relation of persons descended from the same
stock or common ancestor; and it is,
I. Lineal, where one of the kinsmen is'
lineally descended from' the other. II.
Collateral, where they are lineally descended, not one from the other, but both
from the same common ancestor. Page 203-~04
t. The rules of descent, or canons of inheritance, observed by the laws of England,
are these:
'
Inheritancea- shall lineally descend, to the
issue of the person last actually seised,
in infinitum; but shall never lineally
ascend
208
The male issue shall be admitted before the
female
212
Where there are two or more males of equal
degree, the eldest only shall inherit; but
the females all together..
214
The lineal descendants, in infinitum, of any'
person deceased, shall represent their
ancestor; that is, shall stand in the same
place as the person himself would have
done had he been living..
2Hi
On failure of lineal descendants, or' issue,
of the person last seised, the inheritance
shall descend to the blood of the first
purchasor; subject to the three preceding rules. To evidence which blood, the
two following rules are estnbliahed , ....... 220
The collateral heir of the person last seised
must be his next collateral kinsman of
thc whole blood
224in collateral inheritances, the male stock
shall be preferred to the female; that is,
kindred derived from the blood of the
male ancestors shall be admitted before
those from the blood of the female; unless where the lands have in fact de-:
scended from a female.........................
234

those things which before had no
owner
Page 2511
2. Thus, at the common law, where tenant
pUT auter vie died during the life of cut'l!!
que vie, he who could first enter might
lllwfully retain the possession; unless Ly
the original grant the heir was made iIo
special occupant
259
3. The law of derelictions and alluvions uaa
narrowed the title by occupancy.:.....
.. 261
CHAPTER XVII.
26.
1. Prescription (as distinguished from custom) is a personal immemorial usage of
enjoying a right in some incorporeal hereditament, by a man, and either his ancestors or those whose estate of inheritance he hath; of which the first is called
prescribing in his ancestors, the latter,
in a que estate, ......... ......... ......... ..... ... 2r..
OF TITLE BY PRESCRIPTION..........

CHAPTER XVU"

_ 267 to 2138
1. Forfeiture is a punishment ar.......r."d1.y
law to some illegal act, or negligence, in
the owner of things real; whereby the
estate is transferred to another, who is
usually the party injured
267
2. Forfeitures are occasioned, I. By crimes.
II. By alienation contrary to law. III.
By lapse. IV: By simony. V. By nonperformance of conditions.
VI. By
waste. VII. By breach of copyhold customs. VIII. By bankruptcy
267
3. Forfeitures for crlmes, or misdemeanours,
are for, I. Treason. II. Felony. III.
Misprision of treason.
IV. Prremunire.
.y.. Assaults' on a judge, and batteries,
sitting 'the courts.
VI. Popish recusancy, &0
267
4. Alienations or conveyances which induce'
CHAPTER XV.
a forfeiture are, I. Those in mortmain,
made to corporations contrary to the
Or TITLE BY PURCHASE; AND, FIRST, BY
statute law. II. Those made to aliens.
ESCHEAT .;
241 to 257
III. Those made by particular tenants,
1. Purchase, or perquisition, is the posseswhen larger than their estates will war-'
sion of an estate which a man hath by
rant
268-274
his own act or agreement, and not by the
5. Lapse is a forfeiture of the right of prtlmere act of law, or descent from any of
sentation to a vacant church, by neglect
his ancestors. This includes, I. Escheat.
of the patron to present within six calen11. Occupancy. III. Prescription.
IV.
dar months
,
2711 •
Forfeiture. V. Alienation
241-244
6. Simony is the corrupt presentation of
2. Escheat is where, upon deficiency of the
anyone
to an ecclesiastical benefice,
tenant's inheritable blood, the estate falls
whereby that turn becomes forfeited to'
to the lord of the fee
244
the crown
278
8 Inheritable blood is wanting to, 1. Such
7. For forfeiture by non-performance of
as are not related to the person last
conditions, see Ch. X.
seised. II. His maternal relations in pa8. Waste is a spoil, or destruction, in any
ternal inheritances, and vice ViTI4. III.
corporeal hereditaments, to the prejudice
Ilis kindred of the half-blood. IV. Monof him that hath the inheritance... ......... 281
sters. V. Bastards. VI. Aliens, and their
9. Copyhold estates may have also other '
issue. VII. Persons attainted of treason
peculiar causes of forfeiture, according
or felony. VIII. Paplets, in respect of
to the custom of the manor .. ,
284
themselves only, by the statute law ... 246-257 10. Bankruptcy is the act of becoming a
bankrupt; that is, a trader who secretes
CHAPTER XVI.
himself, or does certain other acts tendOr TITT.» ur OCCUPANCY
258-261
ing to defraud his creditors. (See Ch.
X.XTI.)
~IK
1. Oceupaney is th· tl\king posaession of
OF TITLE BY FORFEITURE
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11. By bankruptcy, all the estates of the
bankrupt are transferred to the assignees'
of his commissioners, to be sold for the
benefit of his creditors ••••••••••••••••••Page 286
CHAPTER XIX.
Or TITLE BY ALIENATION
287 to 294
I. Alienation, conveyance, or purchase, in
its more limited sense, is a means of
transferring real estates, wherein they
are voluntarily resigned by one man and
accepted by another ......... ...... ...... ...... 287
This formerly could not be done by a
tenant, without license from his lord; nor
by a lord, without attornment of his tenant 287
~ All persons are capable of purchasing;
vnd all that are in possession of any
estates are capable of conveying them;
-unless under peculiar disabilities by
law: as being attainted, non compotes, infants, under duress, feme-coverts, aliens,
or papists
288-293
4. Alienations are made by common assurances; which are, I. By deed, or matter
in pail. II. By matter of record. Ill. By
special custom. IV. By devise ......... 293-294
CHAPTER xx,
Or ALIEN.\TlONBY DEE1)
295 to 342
1. In assurances by deed may be considered, I. Its general nature. II. Its several species
295
2. A deed, in general, is the solemn act of
.he parties: being, usually, a writing
sealed and delivered: and it may be, I.
A deed indented, or indenture. II. A
deed-poll
295-296
8. The requisites of a deed are, I. Sufficient
parties, and proper subject-matter. II.
A good and sufficient consideration. m.
Writing on paper, or parchment, dnly
stamped. IV. Legal and orderly parts;
which are usually, lst, the premises;
2dly, the habendum; 3dly, the tenendum;
4thly, the reddendum; 5thly, the condilions; 6thly, the warranty, (which is
either lineal or collateral); 7thly, the
covenants; 8thly, the conclusion, (which
includes the date.) V. Reading it, if desired. VI. Sealing. and, in many cases,
signing it also. VII. Delivery. VIII.
Attestation
296-30i
4. A dasd may be avoided, I. By the want.
<)fany of the requisites before mentioned.
II. By subsequent matter: as, lst, rasure, or alteration; 2dly, defacing its
seal; 3dly, cancelling it; 4thly, disngreement of those whose consent is necessary; 5thly, judgment of a court of justice
308
6 Of the several species of deeds, some
serve to convey real property, some only
to charge and discharge it. ......... ......... 309
,'I Deeds which serve to convey real property, or conveyances, are either by common law, or Dy statute. And, of conveyances by eommon law, some are original
or primary, others derivative or secondary 309
; Original conveyances are, r. Feoffments.
Gifts. II!. Grants. IV. Leases. V.

rr,

Exchanges. VI. Partitions.-Derivalin
are, VII. Releases. VIII. Confirmations,
IX. Surrenders.
X. Assignments.
XI
, Defeasances
Page 3lC
8. A feoffment is tho transfer of any corporeal hereditament to another, perfected
by livery of seisin, or delivery of bodily
possession from the feoffor to the feoffee;
without which no freehold estate therein
can be created at common law
310
9. A gift is properly the conveyance of
lands in tail
816
10. A grant is the regular method, by common law, of conveying incorporeal hereditaments
817
11. A lease is the demise, granting, or letting to farm of any tenement, usually for
a less term than the lessor hath therein;
yet sometimes possibly for a greater; according to the regulations of the restraining and enabllng statutes
31"
12. An exchange is the mutual conveyance
of equal interests, the one in consideration of the other
32~
13. A partition is the division of an estate
held in joint-tenancy, in coparcenary, or
in common, between the respective tonants; so that each may hold his distinct
part in severalty.. ...... ... ...... ......... ...... 328
14. A release is the discharge or conveyance of a lllan'&right in lands and tenements to another that hath some former
estate in possession therein
324
16. A confirmation is the conveyance of an
estate or right in tile, whereby a voidable
estate is made sure, or a particular estate
i~increased...... ...... ......... ......... ......... 325
16. A surrender is the yielding up of an
estate for life, or years, to him that hath
the immediate remainder or reversion;
wherein the particular estate may merge 326
17. An assignment is the transfer, or making
over to another, of the whole right one
has in any estate; but usually in a lease,
for life or years
8!!b
18. A defeasance is a collateral deed, made
at the same time with the original conveyance; containing some condition upon
which the estate may be defeated
321
19; Conveyances by statute depend much
on the doctrine of uses and trusts; which
are a confidence reposed in the terre-tenant,
01' tenant of the land, that he shall permit
the profits to be enjoyed, according to the
directions of culuy que me, or CtltU!! que
trust
327
20. The statute of uses, having transferred
all uses into nctunl possession, (or, rather,
having drawn the possession to the usc,)
}IRS given birth to divers other species of
conveyance: I. A covenant to stand seised
to uses. II. A bargain and sale, enrolled. III. A lease and release. IV. A
deed to lead or declare the use of other
more direct conveyances. V. A revocation of uses; being the execution of a
power, reserved at the creation of the use,
of recalling at a future time the use or
estate so creating. All which owe their
present operation principally to the statute of uses
337-389
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2. This is effected by, I. Surrender 'by the
:11 Deeds which do not convey, but only
tenant into the hands of the lord to the
charge real property, and discharge it,
use of another, according to the custom
'are, I. Obligations.
II. Recognizances.
of the manor. II. Presentment, by tbe
III. Defeazances upon both ...... Page 340-342
tenants, or homage, of such surrender.
CIIAPTER XXL
III. Admittance of the surrenderee by
the lord, according to the uses expressed
Or ALIENATION
BY MATTIIR
or RIICORD.
344 to 363
in such surrender
Page 808-870
1. Assurances by matter of record are, where
3. Admittance may also be had upon original
the sanction of some court of record is
grants to the tenant from the lord, and
called in to substantiate and witness the
upon descents to the heir from the antransfer of real property. These are, I.
cestor
!l7l
Privllte acts of parliament. II. The king's
grants. III. Fines. IV. Common recoCHAPTER
XXIII.
veries .••..•.••••••:... ••••••••••••••••••...... ...... 344
~. Private acts of parliament are a species ,
Or ALlllNATlOll'
BY DEVISE
....... :........ 378 to 881
of assurances, calculated to give (by the
1. Devise is a disposition of lands and tene
transcendent authority of parliament)
ments, contained in the last will and tessuch reasonable powers or relief as are
tament of the owner. ......... ......... ......... 8711
beyond the reach of the ordinary course
2. This was not permitted by the common
of law
344
law, as it stood since the conquest; but
8. The king's grants, contained in charters
was introduced by the statute law, under
or letters-patent, are all entered on reHenry VIII. : since made more universal
cord, for the dignity of the royal person
by the statute of tenures under Charles
~nd security of the royal revenue.......... 846
II., with the introduction of additional
, A. fine (sometimes said to be a feoffment
solemnities by the statute of frauds and
of record) is an amicable composition and
perjuries in the same reign
870-llin
agreement of an actual or fictitious suit;
S. The construction of all common assurwhereby the estate in question is acknowances should be, I. Agreeable to the inledged to be the right of one of the parties 348
tention, II. to the words, of the parties.
J. ~'he parts of a fine are, I. The writ of
III. lIIade upon the entire deed. IV
covenant. II. The license to agree. III.
Dearing strongest against the contractor
The concord. IV. The note. V. The
V. Conformable to law. VI. Rejectinl!,
foot. To which the statute hath added,
the latter of two totally repugnant clauses
VI. Proclamations
350-352
in a deed, and the former in a will. VII •
•. Fines are of four kinds: I. Sur cOflTli1II0stfavourable in case of a devise ... 3i9-381
Janee de droit, C011lll ceo que il ad de Ion
CHAPTER x..,,{IV.
done. II. Sur cognizance de droit tantum,
IH. Sur concellit. IV. Sur done, grant, et
Or THIlI'GSPERSOll'AL
884 to 887
render; which is a double fine
858 1. Things personal are comprehended under
7. The force and effect of fines (when levied
the general name of chattels; which inby such as have themselves any interest
clude whatever wants either the duration,
in the estate) are to assure the lands in
or the immobility, attending things real .. 3134
question to the cognizee, by barring the
2. In these are to be considered, I. Their
respective rights of parties, privies, and
distribution. II. The property of them.
strangers ...... ...... ...... ...... ......... ......... 354
III. The title to that property
384-387
B. A common recovery is by an actual, or
3. As to the distribution of chattels, they
fictitious, suit or action for land, brought
are, I. Ohauels real. II. Chattels peragainst the tenant of the freehold; who
sonal
886
thereupou vouches another, who under4. Chattels real are such quantities of intakes to warrant the tenant's title; but
terest, in things immovable, as are short
upon such vouchee's making default, the
of the duration of freeholds; being limit....ud is recovered by judgment at law
ed to a time certain, beyond which they
against the tenant; who, in return, obtains
cannot subsist. (See Ch. IX.)
384
judgment against the vouchee to recover
5. Chattels personal are things movable,
lands of equal value in recompense ... :l57-359
which may be transferred from place to
9. The force and effect of a recovery are to
place, together with the person of the
assure lands to the recoveror, by barring
owner
887
estates tail, and all remainders and reverCHAPTER
xxv,
sions expectant thereon;' provided the
tenant in tail either suffers, or is vouched
Or PROPERTYIN TmxGs PERSOll'AL
.... 389 to 898
in, such recovery
861 1. Property in chattels personal is either in
10 The uses of a fine or recovery may be
possession or in action ......... ...... ......... 389
dlreeted by, I. Deeds to lend such uses;
2. Property in possession, where a man has
which are made previous to the levying
the actual enjoyment of the thing, is, I.
or suffering them II. Deeds to declare
Absolute. II. Qualified
:
889
the uses; which are made subsequent ..... 80S 3. Absolute property is where a man has
such an exclusive right in the thing that
CHAPTER XXII.
it cannot cease to be his, without his own
act or default..... ..... ......... ...... ...... ...... 889
Or.ALIENATION
BY SPECIALCUST03I... i!65to 371
4. Qualified property is such as is not, in
I Assurances by special custom' are conits nature, permanent; but may somefined to the transfer of copyhokl estates .. 865
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gooda.and.chattela.vpayable
to .the lord
of the fee en the decease of the owner of
lands
Page 422
3: Mortusrles are a customary gift, due to
the minister in .many parishes, on the
death of his parishioners ......... ...... ...... 425
4. Heir-looms are such personal chattels as
_
descend by special custom to the heir,
along with the inheritance of his ancestor 427

times subsist, aad at other times not subsist
Page 391
5. This may arise, I. Where the subject is
incapable of absolute ownership. IL
From the peculiar circumstances of the
owners
891-896
i Property in action is where a man hath
not the actual occupation of the thing;
but only a right to it, arising upon some
contract and recoverable by an action at
law
896
1. The property of chattels personaLis liable to remainders, expectant on estates
for life; to joint-tenancy, and to tenancy
in ,common
"
398

CHAPTER XXIX.
OF TITLE BY SUCCESSION,
lIIAR!tIAGE,AND
JUDGHENT
••••••••••••••••••••••••••••••••••
430 to 139
1. By succession the right of chattels is
vested in corporations aggregate; and
_ likewise in such corporations sole as' are
CHAPTER XXVI.
the heads and. representatives of bodies
Dr ,TITLE TO THINGSPERSONALBY OCCUaggregate
43U
PANQY
.400 to 407
By marriage the chattels real and perI. The title to things personal may be acsonal of the wife are vested in the husquired or lost by, I. Occupancy. IL Preband, in the same degree of property,
t rogative.
III. Forfeiture. IV. Custom.
and with the same powers, 8S the wife
Y. Succession. VI.lIIarriage. VII. Judgwhen sole had over them; provided he
ment. VIII. Gift, or Grant. IX. Conreduces them to possession
'"
438
tract. X. Bankruptcy. XI. Testament.
3. The wife also acquires by marriage a
XII. Admiuistration ......... ......... ......... 400
property in her paraphernalia. •••••• •••••••• 431i
~ Occupancy still gives the first occupant
4. By judgment consequent on a suit at
a right to those few things which have
law,-a man may, in some cases, not only
no legal owner, or which are incapable
recover, but originally acquire, a right
of permanent ownership., Such as, I.
to personal property. As, I. To penalGoods of alien enemies. II. Things found.
ties recoverable by action popular. II.
[II. The benefit of the elements. IV.
To damages. III. To costs of suit. ••-.436-489
Animals ferre naturse. V. ' Emblements.
CHAPTER xxx
VI. Things .gelned by accession ;-or,
VII. By confusion. VIII. Literary proOF TITLE BY GIFT, GRANT, AND CONperty
400-407
TBACT
••••••••••••••••••••••••••.•••••••••••••
440 to 470
1. A gift, or grant, is a voluntary conveyCHAPTER XXVII.
ance of a chattel personal in possession,
Or TITLE BY PREROGATIVlI:,
ANDFORFEITwithout any consideration or equivalent. 440
URE
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general expectation of so numerous and respectable an audience. tho
novelty, and (I ,may add) the i]llportance of the .dutv required from this cnair,
must unavoidably be productive of great diffidence .and apprehensions in him who
has the honour to be placed in it. He must be .sensible how much will depend
upon his eonduct in the infancy of'.s study, which is-now first adopted by public
academical authority; which has generally been reputed (howevcr unjustly) of a
dry and unfruitful nature; and of which the theoretical-elementary
parts, have
hitherto received a very moderate share of cultivation.
He cannot but reflect
that, .if either his plan of instruction be crude and injudicious, or the execution
of it lame .and superficial, it will cast ,8 damp upon the farther progress of this
most useful and most .rational branch of learning; and may defeat for a [* 4
time the *pnblic-spirited design, of our wisQ..,and munificent benefactor.
And this he 'must more especially dread, when he feels by experience how un- '
equal his abilities are (unassisted by preceding examples) to complete, in the
manner he could-wish, so extensive and arduous a task; since he freely confesses,
that his former more private attempts have fallen very short of his own ideas of
perfection.
And yet the eandour he has .already experienced, and this last transeendent mark of regard, his present nomination .by the free and unanimous suf
frage of a great and learned university, (an honour to be ever remembered with
the deepest and most affectionate .gratitude.) these testimonies of your 'public
judgment must entirely supersede his own, and forbid him to believe himself
totally insufficient for the .labour at least of this employmcnt.
One thing .he will.
venture to hope for, and it certainly shall be his constant 'aim, by diligence and
attention to atone for his other defects: esteeming, that the best 'return which he
Can J.lossibly make for your favourable opinion .of his capacity, will be his unweaned endeavours.in some little degree-to deserve it.
'I'he-seleuce thus committed to his charge, to be cultivated, methodized, and
explained in a course.of academical lectures, is that of the laws and constitution
of .our .own country: a species of knowledge, in .whieh the gentlemenof Bngland
have.been .more remerkably-defleient-than
those of all .Europe besides. In most
of the nations of the continent, where the civil or imperial law, under different
modifications, is closely-interwoven with the municipal laws of the land, no gentleman, or at least no scholar, thinks his education is completed, till he hal'
attended a course or two of lectures, both upon the institutes of Justiniat.t and
'THE
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the local constitutions of his native soil, under the very eminent professors that
abound in their several universities. .And in the northern parts of our own
island, where also the municipal laws are frequently connected with the civil, it
is difficult to meet with a person of liberal education, who is destitute of a competent knowledge in that science which is to be the guardian of his natural rights
and the rule of his civil conduct.
.
* 5]
*Nor have the imperial laws been totally ne~lected even in the Englil:lh
nation. A general acquaintance with their decisions has ever been deservedly considered as no small accomplishment of a gentleman; and a .fashion has
prevailed, especially of late, to transport the growing hopes of this island t"l
foreign universities, in Switzerland, Germany, and Holland; which,. though Irfinitely inferior to our own in evcry other consideration, have been looked upon
as better nurseries of the civil, or (which is nearly the same) of their own municipal law. In the mean time, it has been the peculiar lot of our admirable
system of laws to be neglected, and even unknown, by all but one fractical
profession j though built :upon the soundest fbundaticns, .and approve by the
experience of ages..
.
.
.
Far be it from me to derogate from the study of the civil law, considered
(apart from any binding authority) as a collection of written reason. No man
is morn thoroughly persuaded of the general excellence of its rules, and the usual
equity of its decisions, nor is better convinced.of its use as well as. ornament.fo
the scholar, the divine, the statesman, and even the common lawyer. But we
must not carry our veneratlon so far as to sacrifice our .Alfred and Edward to the
manes of Theodosius and Justinian; we must not prefer theedict of the prretor,
or the rescript of the Roman emperor, to our own immemorial customs, or the
sanctions of an English parliament; unless we can also prefer the despotic monarchy of Rome and Byzantium, for whose meridians the former were calculated,
co the free constitution of Britain, which the latter are adapted to peI1letuate.
Without detracting, therefore, from the real merits which abound ill the im..oerial law, I hope I may have leave to assert, that if an Englishman must be
Ignorant of either the one or the other, he had better be a stranger to the Roman
~6] than the English institutions. For I think it an undeniable position, that
a competent knowledge of the laws of that society *in which we live, ill
the propor accomplishment of overy gentleman and scholar; an highly useful,
1 had .almost said essential, part of liberal and polite education. .And in this I
am warranted by tho example of ancient Rome; where, as Cicero informs us,(a)
the very boys were obliged to learn tho twelve tables by heart, as a carmen necessarium or indispensable lesson, to imprint on their tender minds an ear!y knowledge of the laws and constitution of their country.'
- But, as the long and universal neglect of this study with us in England seems
In some degree to call in question tho truth of this evident position, it shall therefore be the business of this introductory discourse, in the first place to demonstrate the utility of some general acquaintance with the munici~al law of the land,
.t,y pointing out its particular uses in all considerable situations of life. Some
conjectured will then be offered with regard to the causes of neglecting this useful study: to which will be subjoined a few reflections on the peculiar propriety
of reviving it in our own universities .
.And, first, to demonstrate the utility of some acquaintance with the laws of
the land, let us only reflect a moment on the singular frame and polity of that
land which is governed by this system of laws. A land, perhaps, the only one in
the universe, in which political or civil liberty is the very end and scope of the
tlOlJstitution.(b) This liberty, rightly understood, consists in the power of doing
(I) Mon!e6q. Erp • .z;. L 11, Co. 6.

I In the Great Law enacted by the first General Assembly of Pennsylvania, convened
at Chester or Upland, Dec. 4, 1682, containing sixty-one chapters, was one requiring the
laws to be taught in the schools of the province and u-.rritorifl6.~Gordon·8 Hut. of Penna.,
'". i1; Hazard', Annals, 634.-Sl1ARSWOOD.
-
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whatever the laws permit,(c)2 which is only to be effected-byla general conformity of all orders' and degrees to those equitable rules of action by which -the
meanest individual is protected from the insults and oppression of the greatest
As therefore every subject is interested in the preservation of the laws, it IS
incumbent upon every man to be acquainted with those at least with which .hc
is immediately concerned; lest he incur the censure, as well-as inconvenience,
of living in society without knowing the obligations which it lays him [*7
under. And thus much may suffice for *persons of inferior condition, who
have neither time nor capacity to enlarge their views beyond that contracted
sphere in which they are appointed to move. But those, on whom-nature anti
fortune have bestowed more abilities and greater leisure, cannot be so easily
excused. These advanta~ei:l are given them, not for the benefit of themselves
only, but.also of the pubhc: and yet they cannot, in any scene of life, discharge
properly their duty either to the public or themselves, without some degree of
knowledge in the laws. To evince this the more clearly, it may not be amiss to
descend to a few particulars.
'
Let us therefore begin with our gentlemen of independent estates and fortune,
the most useful as well as considerable body of men in the nation; whom even
to suppose ignorant in this branch of learning is treated by Mr. Locke(d) as a
strange absurdity. It is their landed property, WIth its long and voluminous
train of.descents and conveyances, settlements, entails; and incumbrances, that
forms the Most intricate and, most extensive object of legal knowledge. The
thorough comprehension of these, in all their minute distinctions, is perhaps too
laborious a task for any but a lawyer by profession; yet still the understanding
of a few leading principles, relating to estates and conveyancing, may form some
check and guard upon a ~entleman's inferior agents, and preserve him at least,
, from very gross and notorious imposition.
.Again, the policy of all laws has made some forms necessary inthe wording
of last wills and testaments, and more with regard to their attestation. .An
ignorance in these must always be of dangerous consequence-to such as by choice
or necessity compile their own testaments without any technical assistance.
Those who have attended the courts of justice are the best witnesses of the confusion and distresses that are hereby occasioned in familics j and of the difflculties
that arise in discerning the true meaning 6f"'the' testator, or sometimes [ * S
in discovering any meaning at all ;so that in the end his estate *may often
be vested quite contrary to these his enigmatical intentions, because perhaps
he has omitted one or two formal words, which are 'necessary to ascertain the
sense with indisputable legal' precision, or has executed his will in the presence
'
of fewer witnesses than the law requires.
. '
But to proceed from private concerns to those of a more public consideration.
All gentlemen of fortune are, in consequence of their property, liable to be called
upon to establish the rights, to estimate the injuries, to weigh the accusations and
sometimes to dispose of the lives of their fellow-subjects, by serving upon juries.
Tn this situation they have freqnently a right to decide, and that upon their oaths,
(eJ Faeult<u

tJru, quod

cuiqut facert

liW,

nisi quid

.n, aut

JuTt prohiMltT.

Imt. 1. 3. 1.

("J Education,

Sec. 1ST.

2 This definition has been much criticized.
" Consistently'with this, a negro slave on a
sugar-estate is free: he may do whatever the laws permit lrim to do!'-Coleridge. If we
read what followsas part of the definition, it evidently contemplates just and equallaws,equitable rules of action. Civil liberty is the power of doing whatsoever we will, except
when restrained by just and equal laws. Political liberty is that condition in which a
man's civil liberty is fully recured. Mr. Justice Coleridge cites, as preferable to the text,
the following definition from,Locke:-" Freedom of men under government is to have a
standing rule to live by, common to every one of that society, and made by the legislative power vested in it i a liberty to follow my own will in all things, when the rule
prescribes not, and 'not to be subject 'to the inconstant, uncertain, unknown, arbnrary
will of another man!'-On'Government. b. xi. c.4. 'Mr. Locke's definition confounds civil
with political liberty, which ought always to be carefully distinguished in discussions
upon this subject.-SHARslVooD.
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questions of uice importance, in the 'solution of which some .egal skill is reqn,
'site; especially where the lawand the fact, as it often 'happens, are intimately
blended together.
And the general incapacity, even of our best juries, to do thiR
with any tolerable propriety, has greatly debased their authority; and has nnavoidably thrown more power into the hands of the judges, to direct, control, and
even reverse their verdicts, than perhaps the constitution intended.
'
But it is not as 'a juror only that the English gentleman is called upon to
determine questions of right, and distribute justice to his fellow-subjeets : it iii
'principally with this order of men that the commission of the peace is filled.
And here a very ample field is opened for a gentleman to exert his talents, by
maintaining good order in his neighbourhood;
by punishing the dissolute and
idle; by': protecting the peaceable and industrious;
and, above all, by healing
petty differences, and preventing vexatious prosecutions.
But, in order to attain
'these desirable ends, It is necessary that the magistrate should understand his
business; and have 'not only the will, but the power also, (under which must be
included the knowledge,) of administering legal and effectual justice.
Else, -when
*9]
he has mistaken his authority, through passion, through i~orance, or abo
surdity, he will be the object of *contempt from his Inferiors, and of censure from those to whom he is accountable for hIB conduct.
Yet farther; most gentlemen of considerable property, at some period or other
in their lives, are ambitious of representing their country in parliament:
and
those, who are ambitious of receiving so high a trust, would also do well to
remember its nature and importance. They are not thus honourably distinguished
from the rest of their fellow-subjects, merely that they 'may privilege their per
'sons, their estates, or their domestics; that they may list under party banncrs;
may grant or withhold supplies; may vote with or vote against a popular or
unpopular administration;
but upon considerations far more interesting and im
portant,
They are the guardians of the English constitution; the makers, repealers, and interpreters of the English laws; delegated to watch, to check, and t~
'avert every dangerous innovation, to propose, to adopt, 'and to cherish any solid
and well-weighed improvement;
bound by every tie of nature, of honour, and of
religion, to transmit that constitution and those laws to postcrity, amended if
'possible, at least without any dersgation.
.And how unbecoming must it appear
1D a member of the legislature to vote for a new law, who is utterly'ignorant
of
the old! what kind of interpretation can he be enabled to give, who is a stranger
to the text upon which he comments!
Indeed it is perfcctly amazing that there should be no other state oflife, no other
occupation, art, or SCience, in which some method of instruction is not 'looked
upon as requisite, except only the science of legislation, the noblest and most
difficult of any. .Apprenticeships aro held necessary to almost every art, commercial or mechanical: a longcourse of reading and study must fOTIDthe divine,
the physician, and the practical professor of tho laws; but every man of superior
*10]
fortune thinks himself born a legislator.
Yet Tully was of ardifferent
opinion: "It is *necessary,"'says
he,(e) "for a senator to be thoroughly
acquainted with the constitution;
and this," he declares, U is a knowlcdge of the
most extensive nature; a matter of science, of diligence, of reflection; without
which no senator can possibly be fit for his office."
The mischiefs that have arisen to the public from inconsiderate alterations in
'our,laws"are
too obvious to be called in question; and how far thoy have been
uwing to the dofective education of our senators, is a point well worthy tho
.public attention.
The common law of England 'has fared .like other venerable
edifioes of antiquity, which rash and unexperienced workmen 'have ventured to
new-dress and refine, with all the rage of modern improvement.
Henco frequently
its symmetry has been destroyed, its proportions distorted, and its majcstic
'simplleity exchanged for specious embellishments and fantastic novelties.
For,
to say"the truth, almost all the perplexed questions, almost all -the niceties, intri-cacies, and delays, (which have sometimes disgraced th~ English, as well-as other
t.) 1Jt bgg. 3.18. Ert unali1TifUCUlIJrium flOSU rtmpub- fMmorial ul; riM guo -""Tat,.. we It1lawr' nullo p.1:to flO
ricam:

id<Jut
'4

lalt patd

-{lm,.. hocomm ,cimM. ailigenJu.

VA

t

-SECT.

I.]

.

OF THE LAW.

If!

>

courts of jU6tice,) owe their original not to the common law itself, but to innovations that have been made in it by acts of parliament," overladen (as SirBdward
Coke expresses it)Cf) with provisoes and additions, and many times on a sudden
penned orcorrected by men of none or very little judgment in law." This great.
and well-experienced judge declares, that in all his time he never knew two que&tions made upon rights merely depending upon the common law; and warmly
laments the confusion introduced by ill.judging and unlearned legislators.
" But
if," he subjoins, "acts of parliament were after the old fashion penned, by such
only as perfeet.y knew what the common law was before the making of any art
of parliament concerning that matter, as also how far forth former statutes had
provided rcmedy for former mischiefs and defects discovered by experience;
[*11
then should very few questions in law arise, *and the learned should not
0;0 often and so much perplex their heads to make atonement
and peace, by eonstruction of law, between insensible and disagreeing words, sentences, and provisoes, as they now do." -And if this inconvenience was so heavily felt in the
reign of Queen Elizabeth, you may judge how the evil is increased in later times,
when the statute book is swelled to ten times a larger bulk, unless it should be
found that the penners of our modern statutes have proportionably better informed
themselves in the knowledge of the common law.
..
What is said of our gentlemen in general, and the propriety of their application to the study of the laws of their country, will hold equally strong Or still
stronger with regard to the nobility of this realm, except only in the article of
serving upon juries. But, instead of this, they have several peculiar provinces' of
far greater consequence and concern; being not only by birth hereditary eounsellors of the crown, and judges upon their honour of the lives of their brother.
peers, but also arbiters of the property of all their fellow-subjects, and that in
the last resort. In this their judicial capacity they are bound to decide the nicest
and most critical points of the law: to examine and correct such. errors as have
escaped the most experienced sages of the profession, the lord keeper, and the
Judges of the courts at Westminster.
Their sentence is final, decisive, irrevocable; no appeal, no correction, not even a review, can be had: and to their determination, whatever it be, the inferior courts of justice must conform; otherwise
the rule of property would no longer be uniform and steady.
Should a judge in the most subordinate jurisdiction be deficient in the knowledge of the law, it would reflect infinite contempt upon himself, and disgrace upon
those who employ him. And yet the consequence of his ignorance is eomparatively very trifling and small: his judgment may be examined, and his orrors
rectified, by other courts. But how much more serious and affecting is the
[ *19
case of a superior judge, *if without any skill in the laws he will boldly
..
venture to decide a question upon which the welfare and subsistence of whole
families may depend 1 where the chance of his judging right, Or wrong, is barcly
equal; and where, if he chances to judge wrong, he does an injury of the most
alarming nature, an injury without possibility of redress.
Yet, vast as this trust is, it can nowhere be so properly reposed as in the
noble hands where our excellent constitution has placed it: and therefore placed
rt, because, from the independence of their fortune and the dignity of their station,
they are presumed to employ that leisure which is the consequence of both, in
attaining a more extensive knowled~e of the laws than persons of inferior rank:
and because the founders of our polity relied upon that delicacy of sentiment, so
peculiar to noble birth; which, as on the one hand it will prevent either interest
or affection from interfering in questions of right, so on the other it will bind It
peer in honour, an-obligation which the law esteems equal to another's oath, to
be master of those points upon which it is his birth-right to decide.'
(f)

2 Rep pre!.

• Thls assertion, that the law esteems the word of honour of a peer as an obligation
equal to another's oath, is not accurate. In the courts of common law,when a nobleman
III examined 11.'1 a witness, he must he sworn to speak the truth. just as a commoner must
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Thu- Roman pandects will furnish us with a piece of history not. 'unapplicable
to 'our present pnrpOS6_ Servius Sulpicius, a gentleman of the patrician order,

and -a celebrated orator, had occasion to take the opinion of Quintus Mutius
Screvola, the then oracle of the Roman law; but, for want of some knowledge
in that science, could not so much as understand even the technical terms, which
his friend was obliged to make use o£ Upon which Mutius Sesevola could not
forbear to upbraid him with this memorable reproof,(g) "that it was a sbame "
for a patrician, a nobleman, and an orator of causes, to be ignorant of that Ian
in which he was so peculiarly concerned." This reproach made so deep an nnpression on Sulplehis, that he immediately applied himself to the study of we
.. 13]
law, whcrein he arrived to that-*proficieney, that he left behind him about
an hundred and fourscore volumes of his own compiling upon the subject;
and became, in the opinion of Cicero,(h) a much more complete lawyer than even
Mutius Scrovola himself
I would Dot be thought to recommend to our English nobility and gently to
become as great lawyers as Sulpicius; though he, together with this character,
sustained likewise that of an excellent orator, a firm patriot, and a wise, indefatigable scnator; but the inference which arises from the story is this, that ignorance of the laws of the land hath ever been esteemed 'dishonourable in those
who are intrusted by their country to maintain, to administer, and to amend
them.
But surely there is little occasion to enforce this argument any farther to persons of rank and distinction, if we of this place may be allowed to form a genera]
judgment from those who are under our inspection: happy that while we lay
down the rule, we can also produce the example. You will therefore permit
your professor to indulge both a public and private satisfaction by bearing this
open testimony, that, in the infancy of these studies among us, they were favoured with the most diligent attendance, and pursued with the most unwearied
application, by those of the noblest birth and most ample patrimony, some of
whom are still the ornaments of this seat of learning, and others, at a greater
distance, continue doing honour to its institutions, by comparing our polity and
laws with those of other kingdoms abroad, or exerting their senatorial abilities
in the councils of the nation at home.
Nor will some degr.ee of legal knowledge be found in the least superfluous to
persons of inferior rank, especially those of the learned professions. The clergy
III 'particular, besides the common obligations they are under in proportion to
*14] their rank and fortune, .have al~o abundant r~ason, considered *m~rely as
clergymen; to be acquainted WIth many branches of the law, which are
almost peculiar and appropriated to themselves alone. Such are the laws relating
to advowsons, institutions, and iIiductions; to simony and nimoniaeal contracts;
to uniformity, residence, and pluralities; to tithes and other ecclesiastical dues; to
marriages, (more especially of late,) and to a var;ety of other subjects, which are
consigned to the care of their order by the provisions of particular ~tatutes. To
!I) ~ 1.2.2. f 4.'1_ !1'u",.uupatricUJ, d twbili, d .....,...
oranti,jUl in quo ".,.I/lTttur ignoran.

(a) Brut. 41.

But, in courts of equity, peers and peeresses are privileged to put in their answers on their
honour only, when others are required to be sworn. And so the members of the House
of Peers, when sitting judicially upon the trial of impeachments.
are upon their pledge
of honour only.
-It may be remarked also, as qualifying what is said of the jurisdiction of the House
or Peers as the highest court of errors and appeals, that this part of their business is
trsnsacted by the Lord Chancellor, and those members, who are lawyers by profession and
have filled judicial stations. The lay peers, who attend the sessions, abstain from voting in
such cases. Baron Parke was recently raised to the peerage, with the title of Lord Wens·
leydale, for the avowed purpose of strengthening
the legal staff in that body. He WIIB
first created a baron for life; but, much dissatisfaction having been expressed at such a
precedent, as of a dangerous nature in its tendency to increase the influence of the crow n,
" patent was issued to him entailing the dignity to him and his heirs male.c-Sasaswooo.
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understand these aright, to discern what is warranted or enjoined, and what il\
forbidden by law, demands a sort of legal apprehenslon.iwhieh
is no otherwise
to be acquired than by use and a familiar acquaintance with legal writers.
.
For the gentlemen of the faculty of physic, I must frankly own that I see no'
special reason why they in particular should apply themselves to the study of
the law, unless in common with other gentlemen, and to complete the character
flf general and extensive knowledge; a character which their profession, beyond
others, has rcmarkably deserved.
They will give me leave however to suggest,
and that not ludicrously, that it might frequently be of use to families upon
Budden emergencies, if the physician were acquainted with the doctrine of
last wills and testaments, at "least so far. as relates to the formal part of their
execution.'
'
But those gentlemen who intend to profess the civil and ecclesiastical' laws, in
the spiritual and maritime courts of this kingdom, are of all men (next to common lawyers) the most indlspensably obliged to apply themselves seriously to the
study of our municipal laws .. For the civil and canon laws, considered with respect
to any intrinsic obligation, have no force or authority in this kingdom; they are
no more binding in England than our laws are binding at Rome. But as far as
these foreign laws, on account of some peculiar propriety, have in some partieular cases, and in some particular courts, been introduced and allowed by our
laws, so far they oblige, and no farther; their authority being wholly founded
upon that permission and adoption.
In which we are not singular in our
*notions; for even in Holland, where the imperial law is much cultivated,
[*15 and its decisions pretty generally followed, we are informed by Van
Leeuwenfj) that "it receives its force from custom and thll consent of the
people, either tacitly or expressly given; for otherwise," he adds, "we should no
more be bound by this law, than by that of the Almalns, the Franks, the Saxons,
the Goths, the Vandals, and other of the ancient nations."
Wherefore, in all
points in whlch the different systems depart from each other, the law of the
land takes place of the law of Rome, whether ancient or modern, imperial or
pontifical. And, in those of our English courts wherein a reception has been
allowed to the civil and canon laws, if either they exceed the bounds of that
reception, by extending themselves to other matters than are permitted to them;
or if such courts proceed according to tho decisions of those laws, in eases
wherein it is controlled by the law of the..,land, the common law in either instance both may, and frequently does, prohibit and annul their proceedings:( k) and
it will not be a sufficient excuse for them to tell the kin~s courts at Westminster,
that their practice is warranted by the laws of Justinian or Gregory, or is conformable to the decrees of the Rota or imperial chamber.t
For which reason it
benomes highly necessary for everJ:' civilian and canonist, that would act with

c.

(') Hale mat. Co L. 2. Selden in Fld4m. 6 Rep. Cao
2 Inll. 6911.

eire,'. caae.

'It ought, perhaps, to be added in this place, that, as medical men are frequently required
to testify as experts in courts of justice, it is quite important that they should possessat

least, a knowledge of the general principles of the law which apply to those classes of
cases in which they are most liable to be called upon. Such are mental capacity to make
contracts, wills, and do other legal acts, or to incur liability for crimes, the causes of
death. the period of gestation, and other similar questions. The subject of Medic.'\l
Jur6prudence, or, as it is perhaps more properly termed, Forensic Medicine, has of late
years much attracted the attention of the medical profession.and many works have been
prepared and published. One of the latest and best is "Wharton and Stille's Medical
Jurisprudence," an American work which appears to exhaust all the topics which belong
to this title,-a title both in law and medicine, which thus links together these two
honourable professions.c-Smnswoon,
Ii The ROTA, or RUOTA Roll ANA, is the highest papal court of appeal.
It has a collegiate
eonstitution, and consists of twelve prelates. Its jurisdiction extends over all Christendom; and it decides not only spirituel controversies, but questions concerning ecctesiestlcel beneflces. The name is said to be derived from the circumstance that the 11001
of their hall is overlaid with marble slabs in the form of wheels. Others, however) uttri7
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-safety as a judge, or with prudence and reputation as an advocate, to know ill
what cases and how far the English laws have given sanction to the Roman; in
what points the latter are rejected; and where they are both so intermixed and
blended to~ethor as to form certain supplemental parts of the common Jaw of
England, dlstlngulshed br the titles of the king's maritime, the king's military,
and the king's eccleslastical law; the propriety of which inquiry the university
of Oxford has for more than a century so thoroughly seen, that in her statutesel) she appoints, that one of the three questions to be annually discussed at the act _
by the jurist-inceptors shall relate to the common law; subjoining this reason, ~
-:
*16] "quia juris civilis studiosos deeet haud imperitos esse *juris municipalis, f1
differentiae exteri patriique juris notas habere." .And tho statutes(m) of the
university of Cambridge speak expressly to the same effect.
From the general use and necessity of some acquaintance with the common
law, tho inference were extremely easy with regard to the propriety of tho
present institution, in a place to which gentlemen of all ranks and degrees resort,
as the fountain of all useful knowledge.
But- how it has- come to pass -that a
design of this sort has never before taken place in the university, and the- reason
why the study of our laws has in general fallen into disuse, I shall previously
proceed to inquire.
Sir JobnFortescuo,
in his panegyrio on the laws of England, (which was written in the reign of Henry the Sixth,) puts(n) a very obvious question in the
mouth of the young prince, whom he is exhorting to apply himself to that
branch of learning: "Why the laws of England, -being so good, so fruitful and so
commodious, are not tau~ht in the universities, as the civil and canon laws are f"
In answer to whfeh he gIves(o) what seems, with due deference be it spoken, a
very jejune and unsatisfactory reason; beinf$' in short, that" as the proceedings
at common law were in his time carried on in three different tongues, the English, the Latin, and the French, that science must be necessarily taught in those
three several languages ; but that in the universities all sciences were taught in
the Latin tongue only;" and therefore he concludes," that they could not be
conveniently taught or studied in our universities!'
But without attompting to
examine seriously the validity of this reason, (the very shadow of which, by the
wisdom of your late constitutions, is entirely taken away,) we perhaps may find
out a better, or at least a more plausible account, why the study of tho municipal
laws has been banished from these seats of science, than what the learned chan.
cellor thought it prudent to give to his royal pupil.
*17]
* That ancient collection of unwritten maxims and customs, which ill
called the corrimon law, however compounded or from whatever fountains
derived, had subsisted immemorially in this kingdom; and, though somewhat
- altered and impaired by the violence of the times, had in great measure weathered
the rude shock of the Norman conquest.
This.had endeared it to the people
in general, as well because its decisions were universally known, as because it
was found to be excellently adapted to the genius of the English nation. In the
knowledge of this law consisted great part of the learning of those dark ages;
it was then taught, says Mr. Selden,(p) in the monasteries, in the unitersities,
and in the families of the principal nobility.
The clcrgy, in particular, as they
then engrossed almost every other branch of learning, so (like their predecessors
~') TIt. VIL&ct.2 f 2.
(....) Dodor leuum """" " dodoratu dabit opemm
.lno(iIe, ut """ ril impcntw ttlm", /tqum quu 1aabd .....
patria, t.t dilfertntial tzleri patriiq~ JUTU "",cat. Stat
Ell%. R. 0. 14. Co",.ll, l",tauL in pTDt11lio.

Itg""'''

(.)0.47.
(.) C. 48/1) In Fleto.m, 7. T.

bute the name to the fact that in ancient Rome a round public building stood upon'
the place where this tribunal was fil'lltestablished.
The hrPERIAL en.HIDER was a court of the German Empire, instituted by the Emperor
Maximilian I. in 1495. It had concurrent jurisdiction with the Aulic Council, and waa
intended, among other things, to adjust the disputes between the different members of
the Germa-i Empire. and between them and the Emperor. It expired in 1506.tlnARswooI'
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the British Dr:lids),(q) they were peculiarly remarkable for their proficiency in
the study of the law. Nullus clericus nisi eausidlcus, is tho character given of
them soon after the conquest by William of Malmsbury.(r)
The judges there
foro were usually creatcd out of the sacred order,(s) as was likewise tho ease
among tho Normans jet) and all the inferior offices were supplied by the lowe!
clergy, which has o."'!l.Sioned their successors to be denominated clerks to this
day
;But the common law of England, bein~ not committed to writing, but only
handed .down by tradition, use, and experience, was not so heartily relished by
the foreign clergy, who came over hither in shoals during the reign of the conqueror and his two sons, and were utter strangers to our constitution as well as
our language. And an accident, which soon afterhappened, had nearly completed
its ruin. .A. copy of Justinian's pandects, being nowly(u) discovered at
[*18
Amalfi,' *soon brought the civil law into vogue all over the west of
Europe, where before it was quite laid aside,(w) and in a manner forgotten,
though 'some traces of its authority remained in Italy(x) and the eastern provinces of the empire.(y)
This now became in a particular manner the favourite
of the popish clergy, who borrowed the method and many of tho maxims of
their canon law from this original.
The study of it was introduced into several
universities abroad, particularly that of Bologna, where exercises were performed,
lectures read, and degrees conferred in this faculty, as in other branches of science j
and many nations on the continent, just then beginning to recover from the convulsions consequent upon the overthrow of the Roman empire, and settling by
degrees into peaceable forms of government, adopted the civil law, (bein~ the
best written system then extant.) as the basis of their several eonstitutions j
blending and interweaving it among their own feodal customs, in somo places
with a more extensive, in others a more confined authority.(z)
Nor was it long before the prevailing mode of the times reached England.
For Theobald, a Norman abbot, being elected to the see of Canterbury,(a) and
extremely addicted to this new study, brought over with him in his retinue many
learned proficients therein j and, among the rest, Roger, surnamed Vacarius,
whom he placed in the university of Oxford(b) to teach it to the people of this
country.
But it did not meet with the same easy reception in England, where a
mild and rational system of laws had been..,long established, as it did upon tho
continent j and though the monkish clergy, devoted to the will of a foreign primate, received it with ea~erness and zeal, yet the laity, who were more interested
to preserve the old constitution, and had already severely felt the effect of many

")arc.

(9) Calsar de &110 ~
6, 12.
.A.D. 1130.
(') D. Gut. Rtg, 1.4. _
_
.. ) LL. lV'&Iig<>Ih. 2, 1, 9.
(I) Dugdale, Orig. Jurid. c. 8.
.
al (bpitular. Hludou. Poi. 4, 102(f) Selden in Fldam. 6, 6.
La jugu ,antlQgu penon""
tl autmtiquu,-ftartn4
lu archt~es quu, eruquu,
chanoinu del
calhe(I) Damat'. Treatise of Law, Co 13 I 9. ~
1rrn«al
drrl1Jb, tl lu autru ptTlOlInu qui ant digni/u in aaonctt lV. In M. Ibm ad .d.D. 12M.
tglu.; lu abbu,lu prieur, con.... laulz, tl lu IlOU1>trntUTl (a) .A.D.U38.
del tglUu, de. (}rand anutumiu, ch. 9.
(6) Gen-aa. Darobem..Act. PrwIli/. OJmuar. etll.1666.

<'l

~

k'

tglu..

• The common account of this matter is that this copy of the Pandecta was transcribed
lit Constantinople,
in the seventh century, by a Greek scribe.
It was discovered at
~malfi, A.D. 1135, by the Pisans, who took that city. Their ally, Lothaire II., granted
them the copy in recompense of their services. On Pisa being taken by the Florentines,
A.D. 1406, it was transported
to Florence, rebound in purple, placed in a rich casket
in the ancient palace of the republic as a sacred relic, and shown to the curious by the
monks or magistrates uncovered.
It is supposed that all editions of the Pandects trace
their origin to this copy.
M. Savigny contests the whole of,this account, and, after examination of the historical evidence produced in its favour, pronounces it unsatisfactory, (Hi&t. Drou Rom., vol.
ii. c. 15.) Mr. Hallam also gives reasons for doubting it, (Middle Agu, vol. ii. p. 520.)
The Florentine manuscript is undoubtedly the oldest in existence; but it appears to 00
the better opinion that many others were copied from still older ones. They were quoted
by -Iohn of Chartres, who died A.D. 1117, by Theobald, Archbishop of Canterbury. and
by V:.carius, the first professor of civil law in England, in A.D. 1141J.-Cb[quMun', &n!IIWY, vol. i. p. 67.-SlIARSWOOD.
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*19 ' Norman innovations, continued wedded to- the UbO of- the com-son law:
J King Stephen immediately *published a proclamation,(c) forbidding the
study of the laws, then newly imported from Italy, which was treated by the
rnunks( d) as a piece of impiety; and, though it might prevent the introduction of
_ the civil law process into our courts of justice, yet did not hinder the clergy from
reading and teaching it in their own schools and monasteries.
From this timo tho nation seems to have been divided into two parties, the
I ishops and clergy, many of them foreigners, who applied themselves wholly
to the study of the civil and canon laws, which now came to be inseparably
interwoven with each other, and the nobility and laity, who adhered with equal
pertinacity to tho old common law; both of them reciprocally jealous of what
they were unacquainted with, and neither of them, perhaps, allowin~tho opposite
system that real merit which is abundantly to be found in each. '.l'his-a})pears,
on the one hand, from the spleen with which the monastic writers(e) speak of
OU1" ruuniclpal
laws upon all occasions; and, on the other, from the firm temper
whioh the nobility shewed at the famous parliament of Merton, when the
prelates endeavoured to procure an act to declare all bastards le~timate in case
the parents intermarried at any time afterwards; alleging this only reason,
because holy church (that is, the canon law) declared such children legitimate;
but" all the earls and barons (says the parliament roll)(f) with one voice an
swered, that they would not change the laws of England, which had hitherto
been used and approved." And we find the same jealousy prevailing above a
century afterwards,(g) when the nobility declared, with a kind of prophetic
spirit, "that the realm of England.hath never been unto this hour, neither by
*90]
the consent of our lord the king, and the lords of parliament, shall it
...
ever be *ruled or governed by the civil law."(h) And of this temper
between the clergy and laity many more instances might be given.
While things were in this situation, the clergy, finding it impossible to root
out the municipal law, began to withdraw themselves by degrees from the ternporal courts j" and to that end, very early in the reign of King Henry the Third,
lC) Rog. Bacon CItat. pel' &lden, in FTdam. 7, 6, in .EbrS Rep. Pre!.
I)Joan Sarl8buriens.
FJl!lcraL 8, 22'J Idem;
6, 16. Polydor. Virgil. F .. t.t: 9.
I)
SM.
Jlerton.
00.
Hen.
lIL Co 9. El O1IInt' comitu tl
~

tuc. Co 3J, and

-ua.

baronu una "ace rupan,urunt,
quod nnlunt kg'" Angtlll
mutare, 'fUll' hucruque UIitat8e ... nt et aptn'fJta18e
(,) 11 Ric. II.
(A) Selden, Jan. .4nglor, Z. 2. i 43, in Faria.:. Co 33.

f Mr. F. Hargrave, in his notes to the first volume of Blackstone,
has here presented ar,
interesting history of the contests which have existed since this event between the
clergy and the common lawyers. He shows that prior to the Reformation the latter
kept the ecclesiastics within proper bounds,-that they-were prominent actors in the
events of the Reformation. Subsequently, if we are to believe Whitelocke's speech to the
House of Commonsin 1(j49,(Pari. Hist. ill. 1341,)the lawyers bore no mean part -n the
field of battle on the side of the Parliament. "'The gown," says he, .. does not aoate a
man's courage or his wisdom,or make him less capable of using a sword. You all know
this to be true by the great services performed by Lieutenant-General Jones, and Commissary Ireton, and many of the members and other lawyers,who, putting off their gowns
when you required it, have served you stoutly and successfullyas soldiers, and undergone great dangers and hardships." He remarks, also, that in the Westminster Assembly, Hale, Maynard, Wilde, Selden, Whitelocke, St. John, and other lawyers, successfully resisted the attempts of the Presbyterians to clothe themselves with the jus divinum,
which had just been stripped from the deposed hierarchy.
Bishop Burnet, indeed, seems to have thought that antipathy to the national church
is an inseparable characteristic of the lawyers. In his account of the contests between
the French bishops and the parliament of Paris, in the beginning of the seventeenthcentury, is the following passage:-" It has been everywhere observed that no host
of men have made head against those things which have been called rights of the church,
with more zeal and indignation than lawyers and secular courts. This ecclesiastics Impute to their enmity to the church and their envy at her prosperity; lawyers, on the
other band, pretend that their studies carry tbem further than other men into the discovery of those cheats and late inventions by which the world has been imposed on in
-~ormerages."-(Rights oj Princes,ch. 8.)-SUARS\vOOD.

10

lSEOT.

~l.]

OF 'rEE 'LA"';

20

episcopal constitutions 'were"published;(&) forbidding all ecelesiastrcs to appear
as advocates in foro saculari s nor did they long continue to act as judges there,
not caring to take the oath of office which was then found necessary to be ad
ministered, that they should in all thin~ determine according to the law and
custom of this realm,(k) thou1;h they still kept 'Possession of tho high office of
chancellor, an office t1.en of little juridical power j and afterwards, as its buslness increased by degrees, they modelled tho procoss of the court at their own
liscretion.
.
But wherever they retired, and wherever their authority extended, they carried with them the same zeal to introduce the rules of the civil, in exclusion of
the municipal law. This appears in a particular manner from the spirltual
courts of all denominations, from tho chancellor's courts in both our universities,
and from the high court of chancery before mentioned; in all of which the proeeedmgs are to this day in a course much conformed to the civil law : for which
no tolerable reason can be assigned, unless that these courts were all nnder the immediate direction of the popish ecclesiastics, among whom it was a 'point of religion to exclude the municipal law; Pope Innocent the Fourth havingforbidden(l)
the very reading of it by the clergy, because its decisions were not founded on
the imperial constitutions, but merely on the customs of the laity. And if it be
considered, that our univcrsities began about that period to receive their present
form of acholastlc discipline; that they were then, and continued to *be
[*91
till the time of the Reformation, entirely under the influence of the
..
popish elergy; (Sir John Mason the first Protestant, being also the first lay,
Chancellor of Oxford;) this will lead us to perceive the reason, why the study
of the Roman laws was in those days of bigotry(m) pursued with such alacrity
in these scats of learning; and why the common law was entirely despised, and
esteemed little better than heretical.
And, since the Reformation, many causes have conspired to prevent its becoming a part of academical education. As, first, lon~ usage and established custom; which, as in every thing else, so especially 10 the forms of scholastic
exercise, have justly great weight and authority.
Secondly, the real intrinsic
merit of the civil law, considered npon the footing of reason and not uf obligation, which was well known to the instructors of our youth] and their total
ignorance of the merit of the common la'-'J though its equal at least, and perhaps an improvement on the other. But the principal reason of all, that has
hindered the introduction of this branch of learning, is, that the study of the
common law being banished from hence in the times of popery, has fallen into
a quite different channel, and has hitherto been wholly cultivated in another
place. But, as the long usage and established custom of ignorance of the laws
of the land, begin now to be thought nnreasonable; and as by those meane the
.merit of those *laws will 'probably be more generally known; we may
[*99
hope that the method .of studying them will soon revert to its antient
..course, andthe foundations at least of that science will be laid in the two U1l.versities; without being exclusively confined to the channel which it fell into at
the times I have just been describing.
For, being then entirely abandoned by the clergy, a few stragglers excepted,
the study and practice of it devolved of course into the hands of laymen: who
entertained upon their parts a most hearty aversion to the civil law.(n) and
made no scruple to profess their contempt, nay oven their ignorance(o) of it in
(I) ~pelman, OmciZ. .A.D. 1217• Wllklne. ~L 1 j.. 67t, 699.
a.tutum d ,agae<m; teruo, quod in caUla dup<rata: ltd
\1) Selden, in Flda",.II, 3(I) 11. Paris, A.D. 12M.
(01) There cannot b<. ... tronger Instance of the absurd
and superstttlcus veneration th"t was paid to these laws,
than that the most learned writer. of the tim .. thought
they could not fonn a perfect character, even of the blessed
Tlrgln, without making her a clyllIan and a canonIst; which
Albertns Magnns, th. renowned Dominican doctor of the
thirteenth century, thus proves In hIs Sumlll4 d. 14udWu,
eltristi/tT" ,,;rginil (dlnnu", mopil qua'" humanum "1'U,)
.,... 23 5... Item: quodJura cillilia, d kgtl, d tV-CTt.ta ,ci1rit
an ",mmo, pro/Jatur hoc modo: ,ap;.ntia adoocati mani/ut.ztur in trilnu; u""m, quod oolineat omnia contra j ...
~ict:mjUllum d ,api<nleM; w:undo, quod contra ad..,.,aTium

a

beaUuima ";rgo. contraJudict:m .apimiUtimum,
.Doolin .... ;
contra ad...-.aTium caUadiuimwn diahri ..m; in cau-a ..",.
tra duperata; .entmtiam optatam OOtinuit." To w'Jch lUI
eminent Franciscan, two centnrlea afterwards, Bernnrdl"".
de Bustl, (MaTia14 part 4, _
g,) Tery gravely .ubJclns
this note: "NtC ondttur incongrKum muU.ru habere ptritiamju";'.
ugitur enim do urm. Joann;, .And, ... gltJua,.
toN, quod tanta... peritiam in "'~
jure habuit, '" p~
llet fn lChlIlil kfl'N aUla til."
(.) Forteoc. do Laud. L. L. c. 23.
(0) This r.-markably appeared In the .... e o!the Abbot of
Torom, M.22 Ed",. In. :u, who had caused a certain prio.
to be summoned to anewer at ATignon for erecting an
oratory contra inhibitiomm fIOIIi operiI! by which WOrd6
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the most public manner. .But still as the balance of learning was greatly OIl the
side of the clergy, and aE:the common law was no longer taugM, as formerly, in
any part of the kingdom, it must have been subjeetcd to many inconveniences,
and perhaps would have been gradually lost and overrun by the civil, (a suspicion
well justified from the frequent transcripts of Justinian to be met WIth in
Braeton and Fleta.] had it not been for a peculiar incident, which happened at
a very critical time, and contributed greatly to its support.
The incident which I mean was the fixing of the court of common pleas, tho
grand tribunal for disputes of property, to be held in one certain spot; that the
scat of ordinary justice might be permanent and notorious to all the nation.
'*93]
Formerly that, in conjunction with all the other superior *courts, was
...
held before the kin~'s capital justiciary of England, in the aula regis, or
such of his palaces wherein his royal person resided; and removed, with his
household, from one end of the kingdom to the other. 'This was found to oecasion great inconvenience to the suitors; to remedy which it was made an article
of the great charter of liberties, both that of King John and King Henry the
Third,(p) that" common pleas should no low-er follow the king's court, but be
held in some certain place:" in consequence of which they have ever since been
held (a few necessary removals in times of the plague excepted) in the palace
of Westminster only. This brought together the professors of the municipal
law, who before were dispersed about the kingdom, and formed them into an
aggregate body; whereby a society was estnblished of persons, who, (as Spelman(q) observes,) addicting themselves wholly to the study of the laws of the
land, and no longer considerin~ it as a mere subordinate science for the amusement of leisure hours, soon raised those laws to that pitch of perfection, which
they suddenly attained under the auspices of our English Justinian, King Edward
the First.
'
In consequence of this lucky assemblage, they naturally fell into a kind of
collegiate order, and, being excluded from Oxford and Cambrid~e, found it necessary to establish a new university of their own. This they did by purchasing
at various times certain houses (now called the inns of court and of chancery)
between. the city of Westminster, the place of holding the king's courts, and
the city of London; for advantage of ready access to the one, and plenty of
provisions in the other.(r)
Here exercises were performed, lectures read, and
degrees were at length conferred in the common law, as at other universities in
* '>4: the canon and civil. The degrees were those of barristers (first styled
... ] apprentices(s) from apprendre, to *learn) who answered to our bachelors:
as the state and degree of a sCIjeant,(t) seruientis ad legem, did to that of doctor.
The crown seems to have soon taken under its protection this infant seminary
of common law; and, the more effectually to foster and cherish it, King Henry
the Third, in 'the nineteenth year of his reign, issued out an order directed to
the mayor and sheriffs of London, commanding that no regent of any law schools
within that city should, for the future, teach law therein.(u)
The word law, or
leges, being a general term, may create some doubt, at this distance of time,
Mr. Selden (in Flot. 8. 6) very juatlr understands to be
meant tbe title dt nnri opniI nunliat""", both In the civil
and canon laws. (Ff. 39. 1, c. 8, 11 and DtcrdaL not
Eztrav. 6. 32,) whereby the erection of any new. buildIngs
In prejudice of more ancient ones 10M prohibited.
Bot
ekipwlth. the king. eergoant, and afterwards Chief Daron
of the Exchequer. declaretO them to be flat nonsense: "'"
cow: parobc. contra InhlbltlOn.m novl operis. ny ad pal
Mlltndnu:nt f" and Justice Schardelow mend. the matter
Lut llttle by Informing biffi, that they 81gnify a restltntion
in thrir law: fur which reason he very sagely resolves to
pay no sort of regard to them. "a:n n·.. t que un .-uta ...
. /ion rn lOW' ky, pur que a CtO B'a""",,,, rt{larrl, d:c."
(p) C. 11.
g) G/o,-",r. 381.
p) Fortesc. c. 48.
.)
or rorrlstorl
_m
to hue been 11m
~ Aprrenlice.
.pJVllntrd by an onllnancc of kin~ Edward the Flnt In
parlla" .. at, In the 20th year of hi. reign. Bpelm, Gloss.
To. Dugdale, Odg. Jurid. 5~
If) '!'hA IIrst mention wbich I have met with In onr Iawof oed_ants or connw:. is In the statute of Weslm.

...ob
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1,3 Edw. I. c. 29. and In nom's :&1lrror. c.1 f
Co 2, i5
Co 3. f 1. In the sa me relen .. Dnt M. Paris. In his Iif. of
John II..Abbot of St. Alban's. wblch he wrott In 1255,39
Henry III. speaks of advocates at the common Inw. or
connto rs, (quol band narraJor.. wlgarittr appdlamt....)as ofan order of men well known. And we have an exampie of the ..ntlqulty of tbe COIf In the same an thor'. lII,tory
ofEngland,.A.D.1259.ln
the case olone Wilham deDUS8Y;
who. being caned to acconnt for his great knavery and nulpractices, claimed the ben.llt of hi. orde ... or c!.rgyl which
Ull then remained an entire eecret; and to that e:l~ roluit
ligam.nta coif .. """ '01........ ,d pala .. momtrartl •• ftA;rura ..
habtr. cltrica1nn: .td non crt penniuw.-&tdlu
rtrO
tu .. aTri~7U. non per cqife ligalnina .td per {7uUur tun
apprthlntlml. trazit ad cal"W"tln. Hence Sir II. SpelllUlU
conjecturea (G/n$sar. 335) that colts were Introduced to
hide the tonsure of IOcb renegade clerk .. as wert' .tl1I
tempted to remain In tho .ecnlar courts In the quality of
advocatea or Judges. notwithstanding their prohiLltlon by
canon.
(a) N. alitJ!da WiDZcu ~
dt kgibul ill 14<1... clfital4
dt WtTO ibidem It{lu doceat.
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whetner the teaching of the civil lawpr the common, or both, is hereby restrained
But in' either case it tends to the same end. If the civil law only is J>I','.bibited,
(which is Mr. Selden's(w) opinion.) it is then a retaliation upon the clergy, who
had excluded tho common law from their seats of learning.
If the municipal
law be also included in the restriction, (as Sir Edward CoJie(x) understands it,
and which the words seem to import,) then the intention is evidently this; by
preventing private teachers within the walls of the city, to collect all tho common
lawyers into the one public university, which was newlv instituted in the suburbs
*In this juridical university (for such it 'is insisted to have been by
*9Fortescue(y) and Sir Edward Coke)(z) there are two sorts of collegiate
[ ...0
houses; one called inns of chancery, in which the younger students of the law
were u~ually placed, U learning and, studying, (says ~ortescue,)(a)
the originals,
and, as It were, the elements of the 'law ; who, profitmg therein, as they gl'ew to
ripeness, so were they admitted into the greater inns of the same study, called
the inns of court."
And in these inns of both kinds, he goes on to tell us, the
knights and barons, with other grandees and 'noblemen of the realm, did use to
place their children, .though they did not desire -to -have them thoroughly learncd
10 the law, or to get their living by its practice:
and that in his time 'there were
.about two thousand students at these several inns, all-of whom, he informs us,
were filii nobilium, or gentlemen 'born.8
(z) 2 lnat. proem.

(') 0.40.

(.) 3 Rep. pre!

(0) C. 40.

8 The number was not materially
differentin
the time of Ben Jonson, who has given
evidence of their influence 'and character in the dedication of his comedy of Every Man
out of his 1IIIT1I01.tr, 'which he inscribed" To the noblest nurseries of humanity and 'liberty
in the kingdom,-the
Inns of Court!'
By humanity is evidently meant classical learning,-a meaning of 'the word which is now almost lost by disuse. To chancterize
a law
school as the 'nursery of sound literature and civil liberty is indeed a highly-wrought
eulogium of-the legal profession,-a
tribute, however, which it is believed that its history
shows to have 'been well merited.
In the time of Jonson, the -Irms of Court were still in
a very flourishing condition.
In the year 1586, there were in term 1703, out of term 643.
'There were four Inns of Court,-Gray's
Inn, Lincoln's Inn, the Middle Tempie, and the
Inner Temple. 'These had-attached 'to them certain Inns of Chancery, in all numbering
eight. Clifford's Inn, Clement's Inn, and Lion's Inn belonged to the Inner Temple ; New
Inn, to the Middle Temple; Furnival's Inn (wliich has since ceased to exist) and Thavic'a
Inn to Lincoln's Inn, and Staple's Inn and Barnard's Inn to Gray's Inn.
Sir Edward Coke seems to consider the writ of Henry III., mentioned in the text.
as intended to attack the memory of Magna Charta and the Charter of the Forest, b)
silencing: in an arbitrary and summary manner, legal teachers who based upon these
documents instruction in the 'laws of England.
'
,
'It may 'be doubted whether the opinion of Sir William Blackatone.rthat the lawyen.
were collected together at so early a period, will bear examination.
Of Lincoln's Inn
Dugdale mentions a tradition lIS still current among the ancients, that the professors of
the law were brought to settle in that place by Henry, Earl of Lincoln, .. about the beginning of Edward II.'s time."
This was written more than-seventy years after the nineteenth of Henry III.
There is an account of Gray's Inn (formerly the property of the
Lords Gray of Wilton) as having been held by lease from them by students of the law,
in the time of King EdwardHf.
And Dugdale gives a traditionary account that the
temple, "having passedto the Knights Hospitallers in the reign of Edward III., came to
the 'lawyers by demise'from them.
The word In718 was anciently used to denote town-houses, in which the nobility and
gen try resided when 'they were in attendance at court; and it is frequently employed by
the old poets to denote a noble mansion.
The Inns of Court-were in French 'termed
M8tells. In all our Latin records they are called lwspitia; while diver80ria is the name
applied to public Iodging-houses.twhich
are now commonly-known
as inns. The buildings originally purchased for the purposes of these legal societies.ihaving
been at 'the
time handsome private resldences.tsfill
retained in their new use the ancient names
by whichthey
were designated.
The Middle and Inner Temple'were formerly dwellings
of the Knights Templnrs.
Lincoln's and Gray's 'Inns-anciently
belonged 'to the Earls of
Lincoln and Gray. So the names of the several Inns of Chancery are taken from the names
of their original proprietors, except New lim, "Staple's 'Inn, which belonged to the'lier
chants of the Staple, and Lion's Inn, which 'was a common inn with the sign of a lion.
At a very early period Holhorn was n quiet suburban village oi 'u>ndon;'watered
by a
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Hence it Is evident,-that (though under .the influence'of the monks, ouruniversities neglected this study, yet) in the time of Henry the Sixth it was thought
highly necessary, and 'was the universal practice, for the young nobility and
gentry to be instructed in the originals and elements of the laws. But by
degrees this custom has fallen into disuse; so that, in the reign of Queen Eliza.
little rivulet which descended to the river Fleet, with an extensive prospect of the adj&cent country. It was called Old Bourne, from which it derived its modern name. It was
in and near this secluded and beautiful spot that the professors and practitioners of the
common law of England established their chambers and university. Situated between
the city of Westminster, the place of holding the king's courts, on the one side, and the
city of London Oll the other, they enjoyed the advantage of .. ready access to the one
and plenty of provisions in the other." A river separated them from the city, flowing
from Battle Bridge past the foot of Holborn Hill, and joining the Thames at Blackfriars. This river was called the Fleet or Swift River, and gave their names to Fleet
Street and Fleet Prison.
The Inns of Chancery were originally in fact, what in later years they became only in
name,-preparatory seminaries for the study of the ~rounds and principles of the law.
Such men as More, Coke, and Holt were chosen to dehver lectures. They were governed
by principals and ancients, elected by the members, exercising their authority in subordination to the benchers of the Inns of Court to which they respectively belonged.
The readings, in time, came to be attended with costly entertainments, which eventually led to the suspension of these valuable exercises. The Inns of Court were much
celebrated for the magnificence of their revels. The last of these took place in 1773,in
the Inner Temple, in honour of Mr. Talbot, when he took leave of that house, of which
he was a bencher, on having the Great Seal delivered to him. Something of the same
kind was exhibited in Lincoln's Inn in 1845, on the occasion of the queen's visit at the
opening ot' the New Hall, when Prince Albert was made a barrister and bencher ..
In modern times, lectures and examinations have been reintroduced into these establishments; but attendance upon them is entirely voluntary. To entitle a. person to be
called, he must keep twelve terms. A term is kept by the student being present at a
certain number of dinners, generally five in each term. Hemust also have gone nine
times through a certain ceremony which is called performing an exercise. The student is
furnished by the "toward with a piece of paper, on which is supposed to be written an
argument on some point of law; but, owing to the negligence of successive copyists, the
writing now consists of a piece of legal jargon wholly unintelligible. When, after dinner, grace has been said, the student advances to the barristers' table and commences
reading from this paper}- upon which one of the senior barristers present makes him a
bow, takes the paper from him, and tells him that it is quite sufficient. With the payment of the necessary fees and taking certain oaths, the student, having kept his terms
and performed his exercises, receives his call to the bar •
.. The original institution of the Inns of Court nowhere precisely appears ;"but it is
certain that they are not corporations, and have no charter from the crown. They are
..oluntary societies, which for ages have submitted to a. government analogous to that of
the seminaries of learning."-LoRD MANSFIELD.
The student who desires to be more fully informed on this subject is referred to
Dugdale's Origines Juridicales, Herbert's Antiquities of the Inns of Court and Chancery,
and Pearce's History of the Inns of Court.
A commission was issued May 8, 1854, by the crown to several distinguished lawyers,
to inquire into the arrangements in the Inns of Court and Inns of Chancery for the
promoting the study of the law and jurisprudence. Their report was made Aug. 10,
1855,and contains a mass of the most interesting and valuable information, not only in
regard to the state, revenues, and management of the institutions, which were the BUblect of the inquiry, but as to the state of legal education not only in England and
Scotland, but in the different countries of Europe and the United States of America.
The commissioners recommend that a university be constituted, with the power of conferring degrees in law; the chancellor of the university to be elected for life, the electors
being all barristers (including serjeants) and masters of law; the senate, consisting of
thirty-two members, to be elected ei~ht by each Inn of Court. They contemplate a preliminary examination prior to admission as a student, unless in the case of one who has
obtained the de~ee of Bachelor of Arts, or Master or Bachelor in Law, at some university
, within the British dominions; and that no, person shall be called to the bar without
having passed an examination satisfactory in at least one subject of each of the following
two branches: First branch e a, constitutional law and legal history; b, jurisprudence j
e, the Roman civil-law. -Second branch, :I, common law; b, equity; c, the law of real
,lrof('rty.-SHARSWOOD.
1(
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beth, Sir EdwardCoke(b) does not reckon-above 1\ thousand students. and ·tho
number at present is very considerably less. Which seems principally owing to
these reasons: first, because tho inns of chancery, being now almost totally filled
by the inferior branch of the profession, are neither commodious nor proper for
the resort of gentlemen of any rank or figure; so that there are very rnroly any
young students entered at the inns of chancery: secondly, because in the Inns
of court all sorts of regimen and academical superintendence, eithcr with regard
to morals or studies, are found impracticable, and therefore ontirely neglected :
lastly, because persons of birth and fortune, after having finished their usual courses
at the universities, have *seldom leisuro or resolution sutlicient to enter
[*26
upon a new scheme of study at a now place of instruction. 'Whercfore
few gentlemen now resort to the inns of court, but such for whom tho knowledge
of practice is absolutely necessary; such, 1 mean, as are intended for the profession: the rest of our gentry (not to say our nobility also) having usually rotired
to their estates, or visited foreign kingdoms, or entered upon public lifo, without
any instruction in the laws of the land, and indeed with hardly any opportunity
of gaining instruction, unless it can be afforded them in these seats of learning.
And that these are tho propel' places, for affording assistances of this kind to
gentlemen of all stations and degrees, cannot (1 think) with any colour of reason
be denied. For not one of the objections, which are made to the inns of court
and chancery, and which 1 have just now enumerated, will hold with rc~ard to
the universities. Gentlemen may here associate with geutlemen of their own
rank and degree. Nor are their conduct and studies left entirely to their own
discretion; but regulated by a discipline so wise and exact, yet so liberal, so
sensible, and manIy, that their conformity to its rules (which does at present 80
much honour to our youth) is not more the effect of constraint than of their
own inclinations and choice. Neither need they apprehend too long an avocation hereby from their private concerns and amusements, or (what 18 a more
noble object) the service of their friends and their country. This study will fio
hand in hand with their other pursuits: it will obstruct none of them; it will
ornament and assist them all.
,
But if, upon the whole, there are any still wedded to monastic prejudice, that
can entertain a doubt how far this study is properly and regu1arly academical,
sneh persons 1 am afraid either have not considered the constitution and dcsign
of an university, or elso think very meanly of it. It must: be a deplorable narrowness of mind, that wonId confine these scats of instruction to thc limited
views of one or two learned professions. To the praise of this age be it spoken,
a more open *and generous way of thinking begins now universally to
*9
prevail. The attainment of liberal and genteel accomplishments, though [ ..7
not of the intellectual sort, has been thought by our wisest and most affectionate
patrons,(c) and very lately by the whole university,(d) no small improvement of
our ancient plan of education: and therefore 1 may safely affirm that nothing
(how unusual soever) is, under due regulations, impropor to be taught in this
place, which is proper for a gentleman to learn. But that a science, which distinguishes the criterions of right and wrong; which teaches to establish the one,
and provent, punish, or redress the other; which employs in its theory 'tho
noblest faculties of the soul, and exerts in its practice tho cardinal virtues of
the heart; a science, which is universal in its use and extent, accommodated to
each individual, yet comprehending the whole community; that a science liko
this "shouldever have been deemed unnecessary to be studied in an university, i~
matter of astonishment and concern.' Surely, if it were not before an object
(I) 11Rep. prer.
(.) Lori CbanceUor Clarendon, In his dialogue of edocalion, among bla tracto, p. 325, appears to baTe been TOry
ooUdtous, that It might be made ...a part of the ornament
of our I_Qed academlos, to teach the qualities of riding,

dancing, and fencinlt, at thooe hODn ....ben more .. rlOIII
.: .. rc!see IbODld be Intermitted."
(4) By accepting In fuU conroeatlon the remainder oC
LoN Clarendon's hlotory from his noble deecendanto, 00
condition to apply the proftts arlolng from Its publication
to tbe establlobmeQt oC a m4ntge In the Dnhenlty.

• This brief eulogium upon the science of the laws has been the subject of deserved
IWnllrntion. We may add to it the following, which have been equally celebrated:.. Of law there can be no less acknowledged than that her seat is the bosom of God.
15
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;of academical knowledge, it was high time to make it ope: and -to those who
-ean doubt the propriety of its reception among us, (if any such there be,) we
'may ~+.urn an answer in their own way, that ethics are confessedly a .braneh of
ueademical Iearningj and Aristotle himself has said, speaking of the laws of his
.own conn try, that jurisprudence, or the knowledge of those laws, is the principal and most perfect branch of ethies.(e)
.
"From a thorough conviction of this truth, our munificcnt benefactor, Mr. Viner,
baving employed above half a century in amassing materials for new-modelling
and rendering more commodious the rude study of tho laws of tho land, con*28] signed *both the plan and execution of these his public-spirited designs
to the wisdom of his parent university. Resolving to dedicate his learned
labours "to the benefit of posterity and tho ;perpotual service of his country,"(f)
.he was sensible be could not perform hIS resolution in a better and more
effectual manner, than by extending to the youth of this place, those asslstnnoea
of whieh he so well remembered and s.. "eartily regrotted the want. And the
sense which the university has entertained of this ample and most useful benefaction must appear beyond a doubt from their gratitudo, in receiving it with all
.possible marks of esteem ;(g) from their alacrity and unexampled dispatch in
carrying it into execution;Ch) and, above all, from the-laws and constitutions by
which they have effectually guarded it from the neglect and abuse to which such
.institutions are liable.Ct) We have seen an universal emulation who best should
understand, or most faithfully pursue, the designs of our generous patron: and
*30
with pleasure we recollect, that those who are most distinguished '*by
] their quality, their fortune, their station, their learning, or their expo.rience, have appeared the most zealous to promote the snccess of :Mr. Viner's
establishment.
.
I

(.)

T.Arl.. ,.aAllr.... ap.r" 5rl rq, rtAct.., aprrq, xpqul,

Ell" e, ad NIl7mllu:h.1. 5, Co 3.
(I) See the ProJace to the 18th volume or his abri<lg·
JDenL
(.) Mr. Viner Is enrolled among the public benefactors or
.he university by decree or convocation.
(.) lIr. Viner died June 6, 1156. Ills effects were col.
lected and .. ttled, near' a volume of hi. work printed,
almost the whole disposed 01; and the accounts made up,ln
a year and a balr from his deee ase, by the very dll'll"nt and
worthy admlnlslrators,
with the wlil annexed, (Dr. West
and Dr. Good, or Magdalene; Dr. Whaley, of Oriel; Mr.
Buckler, of All Boul.; and -Mr. Betts, of University eollege;) to whom that care was consigned by the university.
Another half year was employed in co""iderlng and .. ttllng
.. pIan of the proposed institution, and in framlng the
statutes thereupon, which Were finally confirmed by convocation on the 3d of July, InS. Tbe prof"""or ...... electro
on the 20th October following, and two scholars on tho succeeding day. And, lastly, It was agreed at the annual
andtt In 1761, to eatabli.h a fellowship; and a fellow WRa
accordingly elected In January following. The residue or
thb fond, arising from the we of lIr. Viner's abridgment,
will probably be sufficient hereafter to found anotber fellowshlp and scholarehlp, or three more scholarships, as shall
be thought most expedient.
(.) The statutes are In anbetsnce as follows:. 1. Tbat the accounts of this benefaetlon be "paralcly
kept, and annually andited by the delegates of accounts and
professor, and afterward. reported to con vocation.
2. That a professorship of the laWI of England'be
•• Iao
'UTI.

bllshed, with" salary of t ...o hundred ponnds per annum;
·the prof, .. sor to be elected by convocation, and 'to be at th.
time of his election at leRat a master or arts or bachelor of
c.vn law In the nnlverslty oC Oxford, o(·ten years' slandln,
from hi. malrlculstlon:
and also a barnater at law, of Cow
years' slanding at the bar,
3. That such profeesor lby hilJl8l>lC,or 'by deputy to 'be
previously apprond
by convocation) do read one solemn
ubllc lecture on the laws or England, and In the English
angnage, In every academical term, at certain stated 11m..
previous to the commencement of the common law term,
or IOrreit twenty pounds for every omission to Mr. Viner',
general fund: and also (by himself or by deputy to be approved, if occasional, by the vice-chancellor and proctors;
or, I( permanent, hoth the canse and the depuly to be IIJIo
nna11y approved by convocation,) do yearly read one complete course of lectures on Ihe laws of England, and In the
English language, consisting of Il:ltylectnrea
al ·the Ie... t,
to be read during the unl,erslty term tlme, with such
proper Intervals, tbat not more than four lectures may fall
within any .ingle week; tbat the professor do ,give a
month'. notice of tbe time wheu the course Is to begin, and
do read gral16 to the ocholars of Mr;Vlner.
fonndatlon;
hut may demand of otber auditors snch .gratnlty as shall
be settled from time 10 time by decree of convocation, and
that for every of tbe I&Id sixty lectures omitted, the .profeasor, on complaint made to the vlcHhancellor within tho
YMr, do rorreit fortY8hillings to !Ir. Viner's general tond,
thlJ proof of bavlng performed his duty to lie upon the I&Id
professor.
4, That ""ery proCessor do continue In his ollie. dnrinr

C

her voice the harmony of tho world. All things in heaven and earth do her homage,tho very least as feeling her care, the greatest as not exempted from her power: .both
angels and men and creatures, of what condition soever, though .each in-different sorf
and manner, yet all·with uniform consent, admiring her lIS the .mother of their peace
and joy."-Hookr:r'8 Eccl. Pol.
"I might instance in other professions the obligation men lie under of applying ·to
certain parts of history; and I can hardly forbear doing.it in that of .the law,-in ita
nature the noblest and most beneficial -to mankind, in Its.abuse and debasement the
most pernicious. A la.wyer now is nothing more, (I speak of ninety-nine in a hundred
at least,) to use some of. Tully's words, NISi leguleiU$quidam cautU$, et acutu8 praco actionum,
cantor jormularum, auceps sylloharum! .But thero have been .lawyers that were orators,
philosophers, historians. Thero.have been .Bacons and CIarendons. There will be none
. such any more till, in some better age, true ambition or the love of fame .prevails ove,
I
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The advantages that-might result to the science of'-the'Iaw itself, when n little
more attended to in these seats of knowledge, perhapsj-would be very consider
able. Tho leisure and abilities of the learned in these retirements mi~ht either
suggest expedients, or execute those dictated by wiser heads,(k) for Improving
:ts method, retrenching its superfluities, and reconciling tho little contrarieties.
which the practice of many centuries will necessarilycreate
in any human sys.
tern; a. task which those who are deeply employed in business, and the more
aetwe.aeenes of the profession, can hardly condescend to engage in. And as to
Ufe, unless In caae of such misbehaviour as eball amount to
I",nuilion by the university statutes, or unl .... b. deserts
lb. proC_lon of th. law by betaking hlm se 1( to another
l,roC.sslon; or unl .... after on. admonition by tbe vi.,..
cbancellor and proctor. for notorious n"l'l.cl, b. I. guilty
of anotber ftagrant omission; III any of which cases b. be
1.prlved by the vice-chancellor. with consent of the bonse
,.1 convocation.
6. Tbat such a number of fellowships, with a stipend DC
!lfty pounds per annnm, and scholarships with a snpend of
Ihirty pounds, be establillhed, as the convocation shall from
tim. to time ordain. according to the atate of lIr. Viner's
revenues.
6 That every fellow be elected by convocation. and at
the Urne of election be unmarried. and at least a master of
arts or a bachelor of civil law. and a member DC some college or hall In the university of Oxford; the scholars of thill
foundation. or such as bave been scholars. (If qualJfted and
approved of by convocation.) to hay. the preference: that
It not a barrister wben cbosen, b. be called to the bar
within one yeor after his election; but do reside In the
university two months In every year. or, In case of nonresidence, do forfeit tbe stipend of that year to Mr, Viner's
gen.ra1 fund.
7. Tbnt every scholar be elected by convocation, and at
tb. time of election be unmarried, and a member of 10m.
college cr b.1I In tbe unlYerslty of Oxford. wbo .baI1 bave
been matriculated
twenty·Gmr calendar months at the
l..... t; Ihat be do take the degree of bachelor of civil law
wltb all connnient
speed (either proceeding In arts or
otberwise); and prerloua to hIs,taklng tbe same, between
the second and elgbth year from bill matriculation,
be
Ix-qnd to attend two courses of the proCessor's lectures, to

be cerlJfted under the proCessor's band; and within' one
yeo. after taking tbe Bam. to be called to the \oar; tI.11
he do annually reside six moutbs, till be 1.8 of four ,. .."r"
stantling. anti fOllr months from that Ume till he Is master
of arts cr bachelor of civil law; after wblcb be be bound to
reside two months In every )·ear; or, in case or non-r .. 1
deuce, do forfeit the stipend of that year to Mr. "lner'.
general fund,
8. 'lbat tbe scbolarsblps do become voId In case of non
attendance on tbe professor, or not taking tbe degree of
bachelor of civil law, being duly admonlsbed eo to do by
tbe vice-cbancellor and proctors; and tbat botb fellowsblps
and scholarships do expire at the end of ten years aner
each respecUve election; and become void In case of groos
mlsbehaYiour, non-resldence for two years together, rod'
riagt', not being called to the bar within the time before
limited, (being duly admonillbed 10 to be by tbe vic ..
chancellor and proctors.) or deserting tbe profession of thelaw by following any other prof...wn;
and that In any of
these cases tbe vice-chancellor, WIth consent of convocation,
do declare the place actually Told.
9. Tbat In case of any vacancy of the profcosorsblp, fel.
Iowshlps, or scbolarshlps, tbe profita of tbe current year be
ratably divided between the predecessor, or bls represent ...
tlv .. , and tbe successor; and tbat a new election be hal!
wllbln one montb afterwards, unless by that means tho
time of election sball full wItbln any vacation, In which
case It be deferred to tbe IIrst week III the neXI full term
And that be"re any convocation Iball be beld for tiucb
election, or fot any otber matter relating to Mr. \"lner'1
benebctlon, ten de)'l' pubUc noUett be given to eacb college
and ball of tbe convocation, and the cau ... of convoking It
(1) See Lord llacon's proposals and offer of a digest.

avarice, snd till men find leisure and encouragement to prepare themselves for the
exercise of this profession by climbing up to the vantage-ground-so my Lord Bacon
calls it-of science, instead of grovelling all·their lives below in a mean but gainful'
application to all the little arts of chicane. Till this happen, the profession of the law
will scarce deserve to be ranked among the learned professions; and, whenever it happens, one of the vantage-grouruk to which men must climb is metaphysical, and the other historical,
knowledge. They.must pry into the secret recesses of the human heart and become well
acquainted with the-whole moral world, that they may discover the abstract reason of all
laws; and they must trace the laws of particular .states=-especially of their own-from
the fimt rough sketches to the more perfect draughts,-from the first causes 01 occalions that produced them, through all the effects, good and bad, that they produced."BOLINCBROKE:
Study of Hi&tory•
.. Law," said Dr. Johnson, "is the science in which the greatest powers of the understanding are applied to the greatest number of facts." "And no one," said Sir James
l.rackintosh, "who is acquainted with the vtuiety and multiplicity of the s.thjects of
jurisprudence, and with. the prodigions powers of discrimination employed upon.them,
can doubt the truth of this observation."
.. The science of jurisprudence is the pride of the human intellect, which, with all its
defects, redundancies, and errors, is the collected reason of ages, combining the principles of original-justice with the infinite variety of human concerns. One of the first and
noblest of human sciences,-a science which does more to quicken and invigorate the
human understanding than all other kinds of human learning put together; but" it is
not apt, except in persons very happily, born, to open, and liberalize the mind exactly in
the same proportion."-EDxUND BURKE
.
.. There is not, in my opinion, in the whole compass of human affairs so noble a speo
taole lIB that which is displayed in the progress of jurisprudence; where we may contem
plate the cautious and unwearied exertions of wise men through a long course -of.ages,
withdrawing every case, as it arises, from the dangerous power of discretion and subject
ing it to inflexible rules, extending the dominion of justice and reason. and gradually
contracting within the narrowest possible limits the 'domain of brutal- force and arbitrar,
will."-(Sm JAXl!!Sl!ACKINTOSlJ.)-SHARSWOOD.
Vor..L-2
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so
the-Interest, or (whichIs the same) the reputation of the universities themselves,
[ may venture to pronounce, that if ever this study should arrive to any tolerablo
nerfection, either here or at Cambridge, the nobility and gentry-of this kingdom
would not shorten their residence upon this account, nor perhaps entertain a
worse opinion of the benefits of academical education. Neither should it be considered as a matter of light importance, that while we thus extent! the pomaria
*31] of university learning, and adopt a new tribe of citizens within these
philosophical walls, we interest a vcry *numerous and very powerful prn..
fession in the preservation of our rights and revenues," _
- For I think it past dispute that those gentlemen who resort to the inns of
com with a view to pursue the profession, will find it expedient, whenever it is
practicable, to lay the previous foundations of this, as well as every other science,
10 one of our learned universities.
'Ve may appeal to the experience of every
sensible lawyer, whether any thing can be more hazardous or discouraging, than
the usual entrance on the study of the law. A row and unexperienced youth,
in the most dangerous season of life, is transplanted on a sudden into the midst
of allurements to pleasure, without any restraint or check but what his own
prudence can suggest; with no _public direction in what course to pursue his
mquiries; no private assistance to remove the distresses and difficulties which
will always embarrass a beginner. In this situation he is expected to sequester
himself from the world, and, by a tedious lonely process, to extract the theory
of law from a mass of undigested learning; or else, by an assiduous attendance
on the courts, to pick up theory and practice together, sufficient to qualify him
for the ordinary run of business. Row little, therefore, is it to be wondered at,
that we hear of so frequent miscarriages; that so many gentlemen of bright

----------------------------------------------------
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lOIDtherto, however, the study of-the law at the English universities has not been
cultivated with much success, even where facilities have been afforded to it. In 1758
n professorship of law was founded under the will of Mr. Viner, and Blackstone was the
first Vinerian professor.
The professorship, although commenced under such brilliant.
auspices, has, according to Mr. Christian, long sunk into the inglorious duty of receiving
the stipend.
But the report of the Oxford University commission gives strong reason
for expecting, not only an active revival of the duties of that learned professor, but also
the establishment of a law school in the University, on the very principles contended
for by Blackstone.
From the Downing professorship of law at Cambridge, founded in
1800, results equally beneficial may be expected.
In the latter university, also, the civil
law classes (in which English and international
law also find place) have for some years
past been working with good results.
The evidence taken by the university commissioners is much in favour of the present system;
but they recommend
a complete
fusion of the studies of English civil and international
law with a board of legal studies .
.. The facuIt;r of law," they say, .. should embrace an examination of the principles upon
which existing systems of laws are founded. and investigations
of the principles on
which all laws ought to be founded."
And they are of opinion that the foundation of
professional education should be laid at the university.
Within the last few years some
additional facilities for this study have been afforded in the metropolis.
Two professorchips of law have been established,-the
one at King's College, the other at the London . \
Umversity, where courses of lectures on various branches of the law are delivered.
Law
lectures are also regularly given at the Incorporated Law Society.
•
It has long been much rezretted that no-part of the resources of the Inns of Court
should be devoted to the endowment of lectureships on the various branches of the law,
and to a general scheme of legal education.
It is to the honour of the present rulers
of these institutions
that they have at length. and after much deliberation. taken steps
to wipe off this stain on the character of the Inns of Cou:-t 88 seminaries of Iegal Iearning. A,scheme, which, if not so comprehensive
88 the subject would admit, is an admirable commencement,
has been adopted by the Tnns of Court, whereby readerships
have been established on-I. Constitubonallaw
and legal history; 2. Jurisprudence
and
the civil law ; 3. The law of real property;
4. The common law; and 5. EqUIty. A year's
at tendance at the lectures of the readers is now compulsory on all candidates for the bar
who had not, by the first day of Trinity Term,' 1852, kept twelve terms. Examinations are
held on the subjects lectured upon, and studentships
and certificates-of merit are con
r('rred. It is to be maturely considered, however, whether these examinations
should
'lilt be made compulsory before any law dezree is conferred.e-Srawaar,
18

SECT.1.J

OF ·THE LAW

imagfnatlons grow weary.cf'.so unpromising a'seArch,(l) and addict themselves
wholly to amusements, or other.less innocent pursuits; and that so many.persons
of moderate capacity confuse themselves at ,first setting out, and continuo ever
dark and puzzled during the remainder of their lives.
.
The evident want of some assistance in the rudiments of legal knowledge has
given birth to a practice, which,. i~ ever it had gro VD to be general, must [~32
have proved of extremely *pernwlous consequence
I mean the custom,
by some so very warmly recommended, of droppin~ all liberal education, as of
no use to studeuts in the law, and placing them, in Its stead, at the desk .of somo .
skilful attorney, in order to initiate them early in all the depths of practice, nnd
render them more dexterous ill the mechanical :part of business. A few instances
)f particular persons, (men of excellent learnmg and unblemished integrity,)
who, in spite of this method of education, have shone in the foremost ranks of
the bar, afforded some kind of sanction to this illiberal path to the profession,
and biassed many parents, of short-sighted judgment, in its favour; not considering that there are some geniuses formed to overcome all disadvantages, and
that, from such particular instances, no general rules can be formed; nor observmg that those very persons have frequently recommended, by the most forcible
of all examples, the disposal of their O\VD offspring, a very different foundation,
of legal studies, a regular academical education.
Perhaps, too, in return, I could
now direct their eyes to our principal seats of justice, and suggest a few lines in
favour of nniversity learning :(mY' but in these, all who hear me, I know, have
already prevented me.
.
.
Making, therefore, due allowance for one or two shining exceptions, experience
may teach us to foretell that a lawyer, thus educated to the bar, in subservience
to attorneys and solicitors,(n) will find he has begun at the wrong end. Ifpractice be the whole he is taught, practice must also be the whole he will ever know:
if he be not instructed in the elements and first principles upon which the rule
of practice is founded, the least variation from established precedents will totally
distract and bewilder him: ita lee scripta est(o) is the utmost his knowledge will
arrive at; he must never aspire to form, and seldom expect to comprehend, any
arguments drawn, a priori, from the spirit of the laws and the natural foundations of justice.
.
*Nor is this all; for (as few persons pf birth or fortune, or even of
:tiS"
scholastic education, will submit to the drlldgery of servitude, and the . [ o
manual labour of copying the trash of an office,) should this infatuation prevail
to any considerable degree, we must rarely expect to see a gentleman of distinction. or learning at the bar •. And what the consequence may be, to have the
interpretation
and enforcement of the 'laws (which include the entire disposal '
of Our properties, liberties, and lives) fall wholly into the hands of obscure or
illiterate men, is matter of very public concern:
The inconveniences here pointed out can never be effectually prevented, but
by making academical education a previous step.to the.profession of the common
law, and at the same time making the rudiments of the .law a part of academical education. For sciences are of a sociable disposition, and flourish best ill
the neighbourhood of each other; nor is there any branch of learning but may
be helped and improved by assistanees drawn from other arts. If, therefore, tho
student in our laws hath formed both his sentiments and style by perusal and
lmitctlon of the purest classical writers, among whom the historians and orators
(l) Sir Denry Spelman, In the preface to his glossary, has
pveu n. a very bvely picture of 1118own distress upon thl.
occasion: "Emilit
flU mater .lmidinu ... jurU nmtri capuo
.. 1Id1 (lTatia; ClQur cum ~ibulu".
.alutat
r.pui ... "..
f'" llng""m pcrtgrlna ... dialectum barbaru
methodu".
Inconci7lna ... mcltm non .ngenUm lOlu". ltd perpduil'
\um<rU I1Utinenda ... tzddit milii (faltm) anim .... cl·c."

(m) The four highest JudiciAl offlees were at that tim.
IIlled by gentlemen, two of whom' had been fellow. of AU
Souls Oollego; another, student of Christ Church; aDd u..
fourth, a fellow of Trinity Oollege, Cambridge.
(..) See KenneC's Llf. of Somner, p. 67.
,.-,
(.) Ff. 40, 9, 12.
'
.

n Lord Northington and Lord Ohlef-Justice Willes, of, All Souls College, Lord Mall8field, of Christ Church, and Sir Thomas Sewall, MlI8ter of the Rolls, of Trinity College,
Cambridge, then occupied the highest judicial offices.-SHARSW'OOD.
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-will beet deserve his regard; if he can reason withpreoislon, ar.J separate argn-ment from fallacy, by the clear simple rules of pure unsophisticated logic j if-he
can fix his attention, and steadily pursue truth through any the most intricate
deduction, by the use of mathematical demonstratlons ; if he has enlarged his conceptions of nature and art, by a view of the several branches of genuine experimental philosophy j if he has impressed on his mind the sound maxims of tho'
law of nature, the best and most authentic foundation of human laws; if, lastly.
he has contemplated those maxims reduced to a practical system in the laws of .
imperial Rome; if he has done this, or any part of it, (though allmay be easily
done under as able instructors as ever graced any seats of learning,) a student
thus qualified may enter upon the study of the law with incredible advantage
*34] and reputation.
And if,' at the conclusion, or during *the acquisition of
these accomplishments, he will afford himself here a year or two's further
leisure, to lay the foundation of his future labours in a solid seientiflcal method,
without thirsting too early to attend that practice which it Is.impossible he should
rightly comprehend, he will afterwards proceed with the greatest ease, and will
unfold the. most intricate points with an intuitive rapidity and clearness.
I shall not insist upon such motives as might be drawn from principles of
economy, and are applicable to particulars only: I reason upon more general
topics. And therefore to the qualities of the head, which I have just enumerated,
I cannot but add those of the hcart; affectionate loyalty to the king, a zeal for
liberty and the constitution, a sense of real honour, and well-grounded principles
of religion, as necessary to form a truly valuable English lawyer,.a Hyde, a
-Hale, or a Talbot. And, whatever the ignorance of some, or unkindness of
others, may have heretofore untruly suggested, experience will warrant us tl)
affirm, that these endowments of loyalty and public spirit, of honour and religion, are nowhere to be found in more high perfection than in the two uuiversities of this kingdom.
Before I conc1ude, it may perhaps be expected that I lay before you a short
and general account of the method I propose to follow, in endeavouring to execute the trust you have been pleased to repose in my hands. And in these
solemn lectures, which are ordained to be read at the entrance of every term)
(more perhaps to do public honour to this laudable institution, than for the
private instruction of individuals,)(p) I presume it will best answer the intent
of our benefactor, and the expectation of this learned body, if I attempt to
illustrate at times such detached titles of the law as are the most easy to be
understood, and most capable of historical' or critical ornament.
But in reading
the complete course, which is annually consigned to my care, a more regular
1:35] method will be necessary; and, till a better- is proposed, I *shall take the
.
liberty to follow the same that I have already submitted to the public,(q)
to fill up and finish that ontline with propriety and correctness, and to render tne
whole intelligible to the uninformed minds ofbeginnners, (whom we are too.apt
to suppose acquainted with terms and ideas, which they never had opportunity
to Iearn.) this must be my ardent endeavour, though by-no means my promise,
to accomplish.
You will permit me, however, very briefly to describe rather
what I conceive an academical expounder of'the laws should do, than what I
have ever known to be done.
He should consider his course as a general map of the law, marking out the'
ll!hape flf the. country, its connections, and boundaries, its greater divisions and
principal cities: it is not his business to describe minutely the subordinate limits,
or, to fix' the longitude and latitude of every inconsiderable hamlet.
His atten.tion should be engaged, like that <. f the readers in Fortescue's inns of chancery,
"in tracing out the originals, and as it were, the elements, of the law." For if,
8S Justinian(r)
has observed, the tender understanding of the student be loaded
~') See Lowtb's Oratw Crt:lDiana, p.366.
'
.f} TbQ AlIa\y.1a or the La'l\'l or Engla~d,lInt
publisbed
order and prlnclpal diTlalooa
which were originally IUb-.
IDltted to the uDlvenity In a print. course or Iectures
u.l153.

...» 1766, and. exhibiting the
~rtho ensnlng Gbm......tariu,
2.

(., Inc"pimlibtu "oUt ezpon ... e jura f!"PU!' Romani, 114
"idenlUJ" trod; 1""" commodUIi".., Ii pnmo kvi ae limpli ..
t>ia 'iflgula tradaRtur: 4licqui. Ii .tau", 4b inili4 naltM
adhue et injlnnum a"imum ,tudiori multdlld,,,,, at:,"ariaau
renlm on er.arim .... duorum aUenlm, aut duerlo1m lIudi",
"' .. t,jJieiemlU, aut ftcm magno ldvrt, "'Pt d ..... eum diJll'
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at the first with 'a multitude and variety of matter, it will either occasion-him to
desert his studies, or will 'carry him heavily through them, with milch labour
delay:, and despondence.
These originals should be traced to their fountains, as
well as our distance will permit; to the customs of the Britons and Germans, as
recorded by CroMr and Tacitus; to the codes of the 'northern nations on the
eontinent. and more especially to, those of our own Saxon princes; to the rules
of the Roman lawelther left hereIn tho days of Papinian, or imported by Vuearius and his *followers; but above all, to that inexhaustible reservoir.of
[*3'
legal antiquities and learning, the feodal law, or, as Spelman(s) has entl
titled it, tho law of nations in our western orb. These primary rules and fundamental principles should be weighed and compared with tho precepts of' the law
. of nature, and the practice of other countries; should be oxplained br reasons,
illustrated by examples, and confirmed by undoubted authorities ; their history
should be deduecdjtheir changes and revolutions observed, and it should be shown
how far they are connected with, or have at any time been affected by, the civil
traneactlons of the kingdom.
.
'
A plan of this nature, if executed with care and ability, cannot fail of administering a most useful and rational entertainment
to students of all ranks and
professions; and yet it must be confessed that the study of the laws is not merely
a matter 'of amuseinent; for, as a very judicious writer(t) has observed upon a
similar occasion, the learner" will be considerably disappointed, if he looks for
entertainment
without the e}..-penSe of attention."
An attention, however,
not greater than is usually bestowed in. mastering the rudiments of other sciences, or sometimes pursuing a favourite recreation or exercise. And this attention is not equally necessary to be exerted by every student upon every occasion.
Some branclies of the law, as the formal process of civil suits, and the subtle
distinctions incident to landed property, which are tho most difficult to be
thoroughly understood, are tho least worth tho pains of understanding, except
to such gentlemen as intend to pursuo the profession. ,To others I may venture
to apply, with a slight alteration, tho words of Sir John Fortescue(u) when first
his royal pupil determines to en~age in this study: "It will not bo necessary
for a gentleman, as such, to examine with a close application the critical niceties
of tho law. It will fully be sufficient, and he may well enough be denominated
a lawyer, if under the instruction of a master he traces up the principles and
grounds of the *law, even to their original elements, Therefore, in a very (*37
short period, and with very littlo labour, he may be sufficiently informed
,
in the laws of his country, if he will but apply his mind in good earnest til,
receive and apprehend them. Fur, though such knowledge as is necessary. for a
jud~e is hardly to bo acquired by tho lucubrations of t'\venty years, yet, with a
genius of tolerable perspicacity, that knowledge which is fit for a person of birth
or condition may be learned in a single year, without neglecting his other improvements."
.
To the few therefore (the very few I am persuaded) that' entertain such UL..
worthy notioiis of an university, as to suppose it intended for mere dissipation of
thought; to such as mean only to while away the awkward interval from childhood
to twenty-one, between the restraints of the school and the licentiousness of
politer life, in a calm middle state of mental and of moral inaetivity j to these
:Mr. Viner gives no invitation to an entertainment which they novel' can relish.
But to the long and .illustrious train of noblo and ingenuous youth, who are not
more distinguished among us by their birth and possessions, than by the regularity of their conduct and thcir thirst after useful knowled~e, to these our
ben ofactor has consecrated the fruits of a long and laborious lifo, worn out in
the duties of his calling; and will joyfully reflect (if such reflections can be now
the employment of his thoughts) that he could not more effectually have benefited
posterity, or contributed to tho service of the public, than by founding an insH:
tution which may instruct the rising generation in the wisdom of our civil polity,
(.) or parliaments,
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and i0"Piiethem with a. desire to be still better acquainted wit!l the laws and
eonsttnition of their country,"
12 It is J.>roposedto present a few considerations upon the proper mode of training
for
the practice of the profession of the law in this country. They will be altogether of 8
practical character.
'I'he bar in the. United States is open to all who wish to enter it. It is mostly under the regulation of the various courts, and their rules nave been framed upon the most.
liberal principles,"
Generally a certain period of study has been prescribed, never, it is
believed, exceeding three years. In some States, however, even this restriction is not
found. The applicant for admission is examined, as to his knowledge and qualifications
either by the courts or by a committee of members of the bar.
The profession is the avenue to political honours and influence. Those who attair
eminence in it are largely rewarded, and, with ordinary prudence, cannot fail to accumulate a handsome competence.
Hence the young and ambitious are found crowding
into it.
There is a great-perhaps
an overdue-haste
in American youth to enter upon the
active and stirring scenes of life. Hence it is undoubtedly true that many men are to
be found in the ranks of the profession without adequate preparation.
Very often the
difficulties presented by the want of 8 suitable education are overcome by native energy,
application, and perseverance] but more commonly they prevent permanent success,
and confine the unlettered advocate to the lower walks of the profession, which promise
neither profit nor honour. Unless in cases of extraordinary enthusiasm and where there
are evident marks of bright natural talents, a young man without the advantages of education should be discouraged from commencing the study of the law. Not that a collegiate
or classical course of training should be insisted on as essential,-although
it is, doubtless,
of the highest importance.
Classical studies are especially calculated to exercise the
mental faculties in habits of close investigation and searching analysis, as well as to
form the taste upon models of the purest eloquence. The orators and historians of
Greece and of Rome are a school in which exalted patriotism, high-toned moral feelieg,
and a generous enthusiasm can be most successfully cultivated.
With a good English
education, however, many a man has made a respectable figure at the bar.
Lord Campbell has said that .. he who is not a good lawyer before he comes to the
bar will never- be a good one after it." It is, no doubt, highly necessary that the years
of preparation should be years of earnest, diligent study; but it is entirely too jnuch to
say, with us, that a course of three years' reading, at so early a stage, will make a good
lawyer. In truth, the most important part of every lawyer's education begins with his
admission to practice. He that ceases then to follow a close and systematical course of
reading, although he may succeed in acquiring a considerable amount of practical
knowledge, from the necessity he will be under of investigating different questions,
- yet it will not be of that deeP:'laid character necessary to sustain him in every emergency.
It may be safe, then, to divide the period of a lawyer's preparation into-first, a course
of two or three years' reading before his admission, and, second, one of five or seven
years' close and continued application after that event.
At the commencement of his studies in the office of his legal preceptor, the cardinal
maxim by which he should be governed in his reading should be
multa, sed multum,
Indeed, it was an observation of Lord Mansfield, that the quantity of professional reading absolutely necessary, or even really useful, to a lawyer, was not so great as was usually
imagined. The Commentaries of Blackstone and of Chancellor Kent should be read,
and read again and again. The elementary principles so well and elegantly presented
and illustrated in these twojustly-celebrated works should be rendered familiar. They
"orm, too, a general plan or outline of the science, by which the student will be able to
rrange and systematize all his subsequent acquisitions. To these may be added a few
nooks of a more practical cast; such as Tidd's Practice, Stephens on Pleading, Greenleaf'!
Evidence, Stephens or Leigh's Nisi Prius, Mitford or Story's Equity Pleading, which,
with such reading of the local law of the State in which he purposes to settle as may be
necessary; make up the best part of office-reading. It will be better to have well mastered thus much than to have run over three times as many books hastily and super
ficially. Let the student often stop and examine himself upon what he has read. It
would be an excellent mode of proceeding for him, after having read a lecture or chap
ter, to lay aside the book and endeavour to commit the substance of it to writing,
trusting entirely to his memory for the matter, and using his own language. After
having done this, let him reporuse the section. by which he will not only discern
what parts have escaped his memory, but the whole will be more certainly impressed
upon his mind, and become incorporated with it as if it had been originally his own
work. Let him cultivate intercourse with others pursuing the same studies, and converse frequently upon the subject of their reading.
The biographer of Lord-Keeper
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North has recorded of 'him that" he fell into the way of putting cases, (as they >~allit,'
which much Improved him, and he was most sensible of the benefit of.discoursej
for I
have observed him often say that (after his day's reading] at his night's congress with
his professional friends, whatever the subject was, he made it the subject of discourse in
the company; for, said he, I read many things which I am sensible I forgot; but I
found, withal, that if I had once talked over what I had read, I never forgot that."
Much, of course, will depend upon what may be termed the mental temperament
of
the student himself, which no one can so well observe as his immediate preceptor;
and
he will be governed accordingly in the selection of the works to be placed in his hands,
and his general course of training.
No lawyer does his duty who does not frequently
examine his student,-not
merely as an important means of exciting him to attention
and application, but in order to acquire such an acquaintance with the character of his
pupil's mind-its
quickness or slowness, its concentrativeness
or discursiveness-as
to
be able to form a judgment as to whether he requires the curb or the spur. It is an
inestimable advantage to a young man to have a judicious and experienced friend watch
ing anxiously his progress, and competent to direct him when, if left to himself, he will
most probably wander in darkness and danger.
In regard to the more thorough and extended course of reading which may and
ought to be prosecuted after admission to the bar, the remarks of one of the most distinguished men, who has ever graced the American bar, whose own example has enforced and illustrated their value, may be commended to the serious consideration of the
student.
.. There are two very different methods of acquiring a knowledge of the laws of
England," says Horace Binney, (art. Edward Tilghman, EncyclopediaAmeriC<lna. vol. xiv.,)
.. and by each of them men have succeeded in public estimation to an almost equal
extent.
One of them. which may be called the old way, is a methodical study of the
general system of law, and of its grounds and reasons, beginning with the fundamental
law of estates and tenures, and pursuing the derivative branches in logical succcession,
and the collateral subjects in due order; by which the student acquires a knowledge of
principles that rule in all deJ.>artments of the science, and learns to feel, as much as to
know, what is in harmony with the system and what not. The other is, to get an outline of the system, by the aid of commentaries, and to fill it up by desultory reading
of treatises and reports, according to the bent of the student, without much shape OI
certainty in the knowledge so acquired, until it is given by investigation
in the courts
of practice.
A good deal of law may be put together by a facile or flexible man in tbe
second of these modes, and the public are often satisfied; but the profession itself knows
the first, by its fruits, to be the most effectual way of making a great Iawyer,'
Under this view, the following course of reading may be pursued.
The 'l"hole subject
is divided into heads, and the order of proceeding is sug~ested.
All the books named
may not be within the student's reach: some may be omitted, or others mll.y be substituted.
It may, however, be somewhat irkso~> to pursue anyone branch .foe too long a
period unvaried. When that is found to be the case, the last fiveheads may be adopted
as collateral studies, and pursued simultaneously with the first three,
I. REALEsTATEA..'lD EQUlTY.-Hale's History. of the Common Law. Reeves's History
of the English Law. Robertson's Charles V. Hallam's Middle .Ages. Darrymple on
Feudal Property.
Wright on Tenures.
Finch's Law. Doctor and Student.
Jdttleton's
Tenures.
Coke upon Littleton.
Preston on Estates.
Fearne on Contingenl Remain-:
ders,
Sheppard's
Touchstone.
Preston on .Abstracts.
Preston on Conv=yancing,
Jeremy on Equity,
Story's Equity Jurisprudence.
Powell on Mortgages~ ~con
on
Uses. Sanders on Uses and Trusts.
Sugden on Powers.
Sugden on Vendors and Pur.
chasers.
Powell on Devises. Jarman on Wills. Washburn on Real Property.
II. PRACTICE.PLEADING,AND,EVIDE}iCE.-Sellon's Practice.
Tidd's Practice.
flt~phen
lin Pleading. Williams's Saunders.
Greenleaf on Evidence.
Mitford's Equity Pleading,
Barton's Suit in Equity.
Newland's Chancery.
Gresley on Equity Evidence.
III. CRlllES AND FORFEITUREs.-Hale's Pleas of the Crown.
Foster's Crown Law.
Yorke on Forfeiture.
Coke's Institutes, Part III. Russell on Crimes and Misdemeanors.
Roscoe on Criminal Evidence.
Chitty's Criminal Law. Wharton's Criminal Law. Bishop's Criminal Law.'
TV. NATURALAND INTERNATIONAL
LAw.-Burlamaqui's
Natural and Political Law.
UlOtiuB de Jure Belli et Pacis.
Rutherford's
Institutes.
Yattel's Law of Nations.
Bynkershoeck Qurestiones Publici Juris. Wicquefort'sAmbassador.
Bynkershoeck de Foro
Legatorum.
Mackintosh's Discourse. Wheaton's History of International
Law. Robinson's .Admiralty Reports. Cases in the Supreme Court U. S. Dunlap'S Admiralty Practice.
V. Co}iSTITUTIONAL
LAw.-Coke's
Institutes, Part II. Hallam's Constitutional History.
Wynne's Eunomus.
De Lolme, with Stephens's Introduction.
The Federalist.
Rawle
on the Constitution,
Story on the Constitution.
Baldwin's Constitutional
Views.
Upshur's Briel Enquiry.
Calhoun's Works, vol. i. All the Cases on the Suluect in the
<

.e '0.

U. S.
VI. CIVIL LAw.-BuUer's

Horse Jurldiee,

Gibbon's

Historv

of the Rise and Fall.
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Institutes. Taylor's Elements. ,Mackeldy's Compendium.
Colquhoun's Summary. 'Domat's Civil Law. Sa.vigny's Histoire du Droit Romain. Savig·
ny's Trait6 du Droit Romain. '
"
VII. PERSONSANDPERSONAL
PROPERTY.-Reeves on Domestic Relations.
Bingham on
Infancy and Coverture.
Roper on Husband and Wife. Angell' and Ames on Corporations. Pothier's Works. Smith on Contracts.
Jones on Bailments.
Story on Bailments. Story on Partnerships.
Byles on Bills; Abbott on Shipping. 'Duel' on Insu- .
ranee.
Emerigon Trait6 des Assurances.
:Boulay-Paty Cours de Droit Commercial.
Story on the Conflict of' Laws. Parsons on Contracts.
Parsons's Elements of Me1"
cantile Law. Parsons on Shipping, Insurance,' and Admiralty;
being a Treatise on
Maritime Law. Phillips on Insurance.
'
,
VIII. EXECUTORS
ANDADHINISTRATORs.-Roper on Legacies.
Toller on uecutors.
Williams on Executors.
Lovela.ss's Law's Disposal.
Very few Report books are set down in this list as to be read in course. In his rugu lar
reading, the student should constantly, where it is in his power, resort to and examine the
leading cases referred to and commented upon by his authors.
In this way he will read
them more intelligently, and they will be better impressed on his memory.
"It is believed' that the course thus sketched, if steadily and laboriously pursued, will
make a very thorough lawyer. There is certainly nothing in the plan beyond the reach
of any young man with industry and application, in a period of-from five to seven years,
with a. considerable allowance for the interruptions of business and relaxation, He must
have, however, certain fixed and regular hours for his law-studies, and he must not
suffer the charms of a light literature to allure him aside. The fruits of study cannot be
gathered without its toil. In the law, a. young man must be the architect of his own
character, as well as of his fortune.
.. The profession of the law," says ?tIr. Ritso, .. is
that, of all others, which imposes the most extensive obligations upon those who have
bad the confidence to make choice of it; and, indeed, there is no other path of life in
which the unassumed superiority of individual merit is more conspicuously distinguished
according to the respective abilities of the parties. The laurels that grow within these
precincts are to be gathered with no vulgar hands: they resist the Unhallowed grasp,
like the golden branch with which the hero of the Eneid threw open the adamantine
~at(l8 that led to Elysium."-SHARSWOOD.
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OF THE NATURE OF LAWS IN GENERAL.
UA", in its most general and comprehensive sense, signifiesa rule of action;
uad is applied indiaeriminately to all kinds of action, whether animate or inanimnte, rational or irrational. Thus we say, the laws of motion, of gravitation,
of optics, or mechanics, as well as the laws of nature and of nations. And it is
that rule of action which is prescribed by some superior, and which the inferior
is bound to obey.
,
Thu&,when the Supreme Being formed the universe, and created matter out
of nothing, he impressed certain principles upon that 'matter, from which it can
never aepart, and without which It would cease to boo When he put that matter
into motion, he established certain laws of motion, to which all movable bodies
must conform. And, to descend from the greatest operations to the smallest,
when a workman forms a clock, or other piece of mechanism, he establishes, at
his own pleasure, certain arbitrary laws for its direction,-as that the hand shall
describe a given space in a given time, to which law as long as the work eonforms; so long it continues in perfectiOI;,a~~ answers the end of its formati~n.
If we farther advance, from mere inactive matter to vegetable and animal
life, we shall find them still governed by laws, more numerous indeed, but
equally fixed and invariable. The whole progress of plants, from the seed to
'.
the root, and from thence to the seed again j the method of animal
39] *nutrition, digestion, secretion, and all other branches of vital economy;
-are not left to chance, or.the will of the creature itself, but are ;performedin a
wondrous involuntary manner, and guided by unerring rules laid down bY,the
~eat Creator.
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This, then, is -the' general-signification of law,-a rule of action dictated -by
some superior being; and, in those creatures that have neither the power to
think, nor to will, such laws must be invariably obeyed,-solong as the creature
itself subsists, for its existence depends on that obedience. But laws, in their
more confined sense, and in which it is our present business to consider them,
denote the rules, not of action in general, but of human action or conduct; that
is, the precepts by which man, the noblest of all sublunary beings, a creature
endowed with both reason and free-will, is commanded to make use of those
faculties in the general regulation of his behaviour,'
Man, consideredas a creature, must necessarily be subject to the laws of hi.,
Creator, for he is entirely a dependent being. A being, independent of n!ly
other, has no rule to pursue, but such as he prescribes to himself; but a state of
dependencewill inevitably oblige the inferior to take the will of him on whom
he depends as the rule of his conduct; not, indeed, in every particular, but in all
those points wherein his dependence consists. This principle, therefore, has
1 This, perhaps, is the only sense in which the word law can be strictly used; for. in all
cases where it 18 not applied to human conduct, it may be considered as a metaphor, and
in every instance a more appropriate term may be found. When it is used to express
the operations of the Deity or Creator, it comprehends Ideas very different from those
which are included in its signification when it is applied to man, or his other creatures,
The volitions of the Almighty are his laws: he had only to will, ~ ytvtaO" Kill t}'OIeTc.
When we apply the word U:LW to motion, matter, or the works of nature or of art, l\e
shall find in e",ery case, that with equal or greater propriety and, perspicuity we might
have used the words quality, property, or peculiarity.- We say that it is a law of motion,
that a body put in motion in vacuo must forever ~o forward in a straight line with the
same velocity; that.it, is a law of nature, that particles of matter shall attract each other
with a force that varies inversely as the square of the distance from each other; and
mathematicians say, that a series of numbers observes a. certain law, when each subsequent term bears a certain relation or proportion to the preceding term: but, in all these
instances, we might as well have used the word property or quality, it being as much the
property of all matter to move in a straight line, or to gravitate, as it is to be solid or
extended; and when we say that it is the law of a series that each term is the square or
square-root of the preceding term, we mean nothing more than that such is its property
or peculiarity. And the word U:LW is used in this sense in those cases only which are
sanctioned by usage; as it would be thought a harsh expression to say, that it is a law that
snow should be white, or that fire should burn. When a mechanic forms n clock, he
establishes a modo! of it either in fact or in hiiiilind, according to his pleasure; but if
he should resolve that the wheels of his clock should move contrary to the usual rotation of similar pieces of mechanism, we could hardly with any propriety establlshed by
usage apply the term U:LW to his scheme. When law is applied to any other object than
man, it ceases to contain two of its essential ingredient ideas, viz. disobedience and
punishment.
Hooker, in the beginning of. his Ecclesiastical.Polity, like the learned judge, has with
incomparable eloquence interpreted U:LW in its most general and comprehensive sense.
And most writers who treat U:LW as a science begin with such an explanation. But the
editor, though it may seem presumptuous to question such authority, has thought it his
duty to suggest these few observations upon the signification of the word law.-CURISTIAN.
It has been objected that law, in its proper sense, is confined to the conduct of
intelligent beings. It is to be observed, however, that we apply the term in the English
language to any rule whatever which we conceive to have been established by a superior,
In this sense, all the operations of nature may be considered as the result of certain
rules laid down by the Supreme Being in creation; in other words, that every existence,
spiritual, animal, vegetable, or mineral, had impressed upon it certain rules of action.
They may be called qualities, properties, or peculiarities; but, considering them all as
the work of an Almighty Creator, it is perfectly accurate and most proper to call then,
laws. By the use of this word we keep constantly in mind, as we ought, that the universe was not the result of a blind chance, but the work of Intelligence. A perfectly
correct, as well as most general, definition of the word U:LW is, the command of a superior
In most Ianguages there are two words,-one expressive of law in its general or ab
straet, and another in its concrete, sense. Thus, in Latin,ju.s expresses the former, lex.
the latter; in French, droit and loi; in German, recht and gesetz. The word right, in
English, might he adopted for the abstract sense of law; but it has not been. U8lI.I mit!
im facit norma IO'luendi. Considering the word U:LW as comprehending this general und
,hstract sense. there is no objection to the text.~IIARSWOOD.

n

OF THE -1\ A.TURE

IJU

rINT!!-"O~

-more or 1".G8
extent and 'effect,in proportion at' the 'superiority of'tho one and
the dependence of-the other is greater or less, absolute or limited. And consequently, as man depends absolutely upon his Maker for every thing, it is
necessary that he should, in all points, conform to his Maker's will.
'fhis will of his Maker is called tho law of nature, For as God, when he
created matter, and endued it with a principle of mobility, established certain
rules for the porpctual direction of that motion, so, when he created man, and'
*40] endued him with free-will to conduct himself in all parts of *1ife,he laid
down certain immutable laws of human nature, whereby that free-will ~B
ID some degree regulated and restrained, and gave him also the faculty of reason
to discover the p~ort of those laws.2
Considering the Oreator only as a being of intinite power, he was able nnques
tionnbly to have prescribed whatever laws he pleased to his creature, man, however unjust or severe. But, as he is also a being of infinito wisdom, he has laid
down only such laws as were founded in those relations of justice that existed
in the nature of things antecedent to any positive precept. These are the eternal immutable laws of good and evil, to which tho Creator himself, in all his
dispensations, conforms; and which he has enabled human reason to discover,
so far as they are necessary for tho conduct of human actions. Such, among
others, are these principles: that we should live honestly, should hurt nobody,
and should render to cvery ono his due; to which three general precepts Ju'Jtiuian(a) has reduced the whole doctrino of law.-

I The laws of our moral being are the necessary relations sustained by us to our Maker
and to other beings. -The existence of a Supreme Being-a Spirit infinite, eternal,
omniscient, omnipotent--ds a first truth of moral science. It may be assumed safely M
an admitted truth. Having created us such we are, our relations to him and to one
another arose not from his will, but from those eternal principles of rectitude which
were coeternal with his will. " Erat enim ratio profecta a rerum natura et ad recti facio
endum impellens, et a delicto avoeans; qum tum denique ineepit lex esse non cum
scripta est, sed tum, cum orta est; orta autem simul est cum mente divina."-ac. de
Legg., 1. ii. s, 4. The same may be affirmed of other than moral relations. We may say
without the slightest irreverence that, havinl; created things having extension, God
could not make two things, both equal to a third, which would not at the same time be
equal to one another. There is, in like manner, an inherent differenee between right
and wrong, independently of the will of any being. God himself cannot make right
wrong or wrong right. Right and wrong are eternal as the Deity. They depend upon
the relations of moral beings; and, even before such beings were created, those relations
existed in possibility, though not in act. The will of God existed coeternallv with himself; and that will, infinitely perfect and incorrupt, never could do else than choose the
right and refuse the wrong. Right and wrong are not created existences, but the moral
qualities of created existences..
It may well be questioned, then, whether the learned commentator, in starting with
the assertion that the law of nature is the will of the Creator, has not assumed an
erroneous principle as the foundation of his reasoning. In his sense, the law of nature
denotes .. the rules of human action or conduct; that is, the precepts by which man,
the noblest of all sublunary beings, a creature endowed with both reason and free-will,
is commanded to make nse of those faculties in the general regulation of his behaviour."
It is clear ~llut this law respects entirely the question of what is right and wrong. It is
true that, in willing to create moral beings, our Maker knew what their necessary relations both to himself and each other would be; and, in a. secondary sense, he may be
Il.'lidto have willed the existence of those relations. But this is an' entirely different
thing from the idea that the rules of right and wrong resulting from those relations
were simple creations of his will; for that implies that he might have made them other
than they are.-SHARSwOOD.
•It is rather remarkable, that both .Harris, in his translation of Justinian's Institutes,
and the learned Commentator, whose profound learning and elegant taste in the classics
no one will question, should render in English, honeste vivere, to live honestly. The Ian~nge of the Institutes is far too pure to admit of that interpretation; and besides, our
idea of honesty is fully conveyed by the words 8Uum cu~e tribuere, I should presume
to think that honeste vivere signifiesto live honourably, or with decorum, or bienSt!ance; and
that this precept was intended to comprise that class of duties of which the violation!
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:But'if"the discoveryof these fust prlnciples of the law of 'nature .depended
t-oly upon thu due exertion of right reason, and could not otherwise be obtained

than by a chain of metaphysical disquisitions,mankind would have wanted some
.ndueement to have quickened their inquiries, and the ~atcr part of the world
would have rested content in mental indolence,arid renorance its inseparable
companion. .Ai3, therefore, the Creator is a being not otiiy of infinitepower, and
loisdom, but also of infinite goodness, he has been pleased so to contrive the
constitution and frame of humanity, that we should want noother prompter to
inquire after and pursue the rule of right, but only our own self-love,that uni\ ersal principle of action. For he has so intimately connected, so inseparably
interwoven the laws of eternal justice with the happiness of each individual,
that the latter cannot be attained but by observing the former; and, if the
former be punctually obeyed, it cannot but induce the latter. In consequence
of which mutual connection of justice and human felicity, he *has not [*41
perplexed the law of nature with a multitude of abstracted rules and
precepts, referring merely to the fitness or unfitness of thin~, as some have
vainly surmised, but has graciously reduced the rule of obedience to this one
paternal precept, "that man should pursue his own true and substantial happiness." This is the foundation of what we call ethics, or natural law; for the
several articles into which it is branched in our systems, amount to no more
than 'demonstrating that this or that action tends to man's real happiness, and
therefore very justly concluding that the performance of -it is a part of the
law of nature; or, on the other hand, that this or that action is destructive of
mall'Sreal happiness, and therefore that the law of nature forbids it.'
are ruinous to society, and not by immediate but remote consequences, as drunkenness,
debauchery, profaneness, extravagance, gaming, &C.-CilRISTlAN.
'There is in every moral beinc a faculty or sense bywhich he is enabled to dlstlnguish
l'i~ht from wrong. There have been a great number of theories among those who have
reJected the doctrine of a moral sense. They have succeeded each man in showing
every other theory but his own to be baseless. The reductio ad absurdum of every other
system, which ingenuityhas ever framed; would alone seem to leave the advocates of a
moral sense in possession of the field. The appeal; after all, must be made to every
man's consciousness. And why not? Every other faculty is proved in the same way.
Let anyone attempt to demonstrate that there is in men a natural taste for beauty. H~
will be met by preciselythe same courseof argiUnent as that which attacks the existence
of the moral sense, or, as it may well be termed, the taste for moral beauty. All men
have it not in the same perfection. In some it is undeveloped, in some it is corrupted.
Indeed, the same objections may be urged against the perceptions of the palate or of any
other natural sense. That some men love the taste of tobacco by no means proves that
there is not a natural faculty in all men which distinguishes between the qualities of '
sweet and bitter.
•
The commentator appears to have adopted the ides. that utility is the standard of
-right and wrong; in other words, that we are determined in our judgment of the moral
qualities of an action solely by a consideration of its effect on our 'happiness. &tch a
doctrine contradicts the common sense and feeling of mankind. If a gross instance of
ingratitude to a benefactor-of filial impiety-of marital cruelty-is presented to the
mind, no man stops to estimate its consequences before pronouncing judgment of condemnation 01· feeling a sense of detestation. If a grovellin~ miser were robbed of his
treasure by a philanthropist in order to devote every cent of It to the relief of suffering
humanity, nay, though the result should be peace and joy to many families,without. one
element of unhappiness to the sordid wretch' whose property was thus wrested from
him. the common sense and feeling of mankind would condemn the act as wrong. It
would be right on the utilitarian scheme, even if you give the widest scope to the idea
of utility, as Archdeacon Paley has done; for even the precedent, if we confine its
authority (as all precedents must be) to the very case given, would not be bad.
. ,
"According to this view," says the Rev. Dr. Alexander, "unless a man is persuaded
• that he shall gain something by keeping his word, he is under no obligation to do it.
Even if God should clearly make known his will and lay upon him his command, he is
under no obligation to obey, unless certain that he shall receive benefit by so doing
This is, indeed, to make virtue a mercenary thing and reduce all motives to a level.
And, as self-love or the desire of happiness is the only rational motive, (and all men
possessthis in a sufficient degree of strength,) the only conceivable difference betweez
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This law of nature, bein~ coeval-with mankind, and .dictated by God himself
is of course superior in obh~ation to any other. It is binding over all the globe.
in all countries, and at all times: no human laws are of any validity, if contrary
to this j and such of them as are valid derive all their fo»ce and all their authority. mediately or immediatel,-, from this original.!
,
But, in order to apply this -to the particular exigon.Jes of each individual, it
is still necessary to have recourse to reason, whose office it is to discover, as w fiJI
before observed, what the law of nature directs in every circumstance of life, bJ'
considering what method will tend the most effectually to our own substantial
happiness.
And if our reason were always, as in our first uneestor before his
transgression, clear and perfect, unruffled by passions, unclouded by prejudice,
unimpaired by disease or intemperance, the task would be pleasant and easyjwe should need no other guide but this. But every man now finds the contrary
in his own experience; that his reason is corrupt, and his understanding full of
ignorance and error.
This has given manifold occasion for the benign interposition of divine Providence, whieIi, in compassion to the frailty, the imperfection, and the blindness
*49] of human reason, *hath been pleased, at sundry times and in divers man'"
ners, to discover and enforce its laws by an immediate and direct revelation. The doctrines thus delivered we call the revealed or divine law, and they
are to be found only in the holy scriptures.
These precepts, when revealed, are
round upon comparison to be really a part of the original law of nature, as' they
tend in all their consequences to man's fclicity. But we are not from thence to
conclude that the knowledge of these truths was attainable by reason, in its
present corrupted state; since we flnd.that, until they were revealed, they were
hid from the wisdom of ages. As then the moral precepts of this law are indeed
of the same original with those of the law of nature, so their intrinsic obligation
is of equal strength and pcrpetuity.
Yet- undoubtedly the revealed law is of
infinitcly more authenticity than that moral system which is framed by ethical
the good and the bad consists in the superior sagacitywhich the one has above the other
.to discern what will most contribute to happiness. And .if what we call vice or sin

could be made to contribute to happiness, then it would change its nature and become
virtue."-Elemenl8 oj Moral &ieru:e, p.57.
Right and wrong, indeed, are words which are often employed in common speech in a
much larger sense than is attached to them by moral science; and it is necessary to distinguish this popular from their strictly philosophical meaning. Right, in this popular
sense, is synonymous with expediency,-fitnessto an end. In the strict sense of the word,
as a. moral quality, right is conformity to that rule of moral conduct which the conscience
approves; wrong. that which it disapproves. It is not the conscience,but the understanding, which is called into exercise when wejudge of questions of expediency or utility,of the fitness of certain things or actions to certain ends. That feeling of complacency
which, in its higher or lower degrees, we term admiration or approbation, must always
accompany a. judgment of moral right; detestation or disapprobation, a judgment of
moral wron/?--SHARSWOOD.
'
5 Mr. Justice Coleridge remarks that he understands the author to mean by this
merely that a human law against the law of nature has no binding force on the conscience, and that if a man submits to the penalty of disobedience he stands acquitted I
and that, in this sense, the position seems unquestionable. He subsequently states that
the burden of proof and the moral responsibility in case of error lie on him who disobeys; that is, onhim who sets up his own understanding of the divine law as a ground
in conscience for refusing to submit to the lawfully-constituted legislature of the
country. "
,
It appears to me, however, that, in such a case, the subject or citizen has onlr one of
two alternatives: revolution.-an appeal to the ultimate power which exists m every
society, after he has tried all the ordinary forms of the constitution to obtain a repeal
of the obnoxious law,-or removal to another country. I cannot agree that \then a law,
decided to be constitutional, is in full force, its provisions can be conscientiouslyvio •
lated, even though its penalty be submitted to. It may be necessary to do so for a time,
and such necessity may afford a sufficient justification in foro canscientUli. I do not sa)
that a man's circumstances, and especially his relation to his family, may not be such sa
~ make this justification' permanently a good one. All I mean to say is that he ('IJl~ht
not voluntarily to place himself, or remain, in such a posltion.e-Susnswoon,
'
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writers, and denominated. the -natural. law; because one iathe-Iaw
ct 1 ature,
expressly declared so to be by God himself; the other is only what, by tho assist.
ance of human reason, we imagine to be that law. If we could be as certain of
the latter as we are of the former, both-would have an equal authority; but, till
then, they can never be put in any competition together.
Upon these two foundations, the law of nature and' the law of revelation, .
depend all human laws; that is to say, no human 'laws should be suffered to
contradict these. There. are, it is true, a great number of indifferent points in
which both the divine law and the natural leave a man at his own liberty, but
which are found necessary, for the benefit of society, to be restrained within
certain limits. And herein it is that human laws have their greatest force and
efficacy; for, with regard to. such points as are not indifferent, human laws are
only declaratory of, and act in subordination to, the former. To instance in the
c~8e of murder: this is ~pressly forbidden by the divine, and demonstrably by
the natural law; and, froW these prohibitions, arises the true unlawfulness of
this crime. Those human laws that annex a punishment to it do not at all
increase its moral guilt, or *superadd any fresh obligation, in foro con- [*43
scientie, to abstain from its perpetration.
Nay, if any human law should
allow or enjoin us to commit it, we are bound to transgress that human law, or
else we must offend both the natural and the .divine. But, with regard to matters that are in themselves indifferent, and are not commanded or forbidden by
those superior laws,-such,
for instance, as exporting of wool into foreign.countries,-here
the inferior legislature has scope and opportunity to interpose, and
to make that action unlawful which before was not so.
If man were to live in a state of nature, unconnected with other individuals,
there would be no occasion for any other laws than the law of nature, and the
law of God. Neither could any other law possibly exist: for slaw always supposes some. superior who is to make it; and, in a state of nature, we are all
equal; without 'any other superior but Him who is the author of our being. .But
man was formed for society; and, as is demonstrated by the writers on this subject,(b) is neither capable of living alone, nor indeed has the conra,!?e to do it.
However, as it. is impossible for the whole race of mankind to be united in one
great society, they must necessarily divide into many, and form separate states,
commonwealths, and nations, entirely independent of each other, and yet hable
to a mutual intercourse. Hence arises a thiril'kind of law to regulate this mutual
intercourse, called "the law of nations," which, as none of these states will
acknowledge a superiority· in the other, cannot be dictated by any, but depends
entirely upon the rules of natural law, or upon mutual compacts, treaties, leagues,
and agreements between these several communities: in the construction' a180 of
which compacts we have no other rule to resort to, but the law of nature; being
the only one to which all the communities are equally subjeetj-andtherefore
the
civil law(c) very justly observes, that quod naturaUs ratio inter omnes homines
Cl)nstituit, 'vocatur jus gentium.'
(6)

Puft'endo~

1. 'I,c. I, compared with Bar!Je1l'8C'1

ColllJlleatarr ••

(0) F.f. L 1, II

'The, law of nature, or morality, which. teaches. the. duty towards. one's neighbour,
would scarce be r!'nte<i-in a solitary state, where man is unconnected with man. -A state
of nature, to which the laws of nature, or of morals, more particularly. refer, must sj~nify
the state of men, when·they associate togctherprevious
to, or independent
of, the institutious of regular government.
The ideal equality of men in such a state.no more precludes the idea of a law, than the supposed equality of subjects in; a, republic.
The
superior, who would prescribe and enforce the law in a state of nature, would. be the
collective force of .the wise and-good, as the sU)lerior in arperfeet.republic
is a majority
of the people; or the power to.which the majority-delegate.
their authority.-CnRlsTIAN;·
Modern writers have ,a~eed·that
the term.International
Law is more proper than Law
of Nations.
JU8 genhu7Ic' lS,rather what Adam Smith haa called natural- jurisprudence,
which he says.is "a theory of the principles which ought to run through, and to be-the
foundation of, the laws of all nations."
The two-phrases jU8 naturQl and jlUl. gentillm are
used by the Roman lawyers almost indiscriminately;
Jus: feciale more properly. was emnloyed to express among- the Romans what we mean-by the law of nations.
They had
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*Thus much 1 thought it necessary to premise concerning tho law of
44:] nature, the revealed law, and the law of nations, before I proceeded to treat.
more fully of the principal subject of this section, municipal or civil law ; that
.s, the rule by which particular districts; commr...ities, or nations, are governed;
being thus defined by Justinian,( d) ''jus civile est quod quisque sibi populus constituit."
. I call it municipal law, in compliance with common speech; for, though strictly
that expression denotes the particular customs of one single municipium or free
town, yet it may with sufficient propriety be applied to uny one state or natiou,
Thieh is governed by the same laws and customs.
.
Municipal law, thus understood, is properly defined to be "a rule of civil cotduct prescribed by the supreme power in a state, commanding what is right and
prohibiting what.is wrong."B Let us endeavour to explain its several propert:

(")Imt. L2, L
n. college of heralds,

by whose ministry the declaration-of war was always announced to
the enemy, and by whom occasionally, no doubt, questions connected with the relation
of states were considered.
The history of Rome is a history of continual wars. From
Numa to Augustus, the gates of the temple of Janus were never closed. Hence most
of the questions which arose mnst necessarily have been connected with a state of war.
On the other hand, the definition of}u$ gentium by the Digest is, Quod naturalis ratio infer
omnes homines con.stituit, idque apud omne& perague custoditur vocaturque ju3 gr.ntium.-Dig. i. 9.
What is termed the Law of Nations was more accurately called the ju3 inter gentes-the
law between or among nations-by
Dr. Zouch, an English civilian, distinguished in the
celebrated controversy between the civil and common lawyers. during the reign of Charles
II., as to the extent of the admiralty jurisdiction.
He suggested this term as more appropriate to express the real scope and object of the law. An equivalent term in the French
Ianguage was subsequently
proposed by Chancellor D' Aguesseau, as better adapted to
express the idea properly annexed to that system of jurisprudence
commonly, called le
droit dis geM, but which, according to him, ought to be called le droit entre les geM. The
term International
Law has since been advocated by Mr. Bentham, as well adapted to
express in our language, "in a more significant manner, that branch of jurisprudence
which goes under the name of law of nations,-a denomination
[he remarks] so uncharacteristic, that, were it not for the force of custom; it would rather seem to refer to
internal or municipal jurisprudence."
The terms International Law and Droit international
have now taken root in our legal nomenclature, and are constantly used in all discussions
connected with this important sclence.c-Saaaswooo.
8 Thou~h . the learned
judge treats this as a favourite 'definition, yet, when it is examined, It will not perhaps appear so satisfactory as the definition of civil or municipal
law, or the law of the land, cited above from Justinian's Institutes, viz. Quod quisgue populus ipse
ju3 con.stituit, id ipsius proprium civitatis est vocaiurgue}u$ civile, quasiju3 proprium ipsiu.s

civitatis.
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A municipal law is completely expressed by the first branch of the definition:
"A rule
of civil conduct prescribed by the supreme power in a state."
And the latter branch,
"commanding
what is right, and prohibiting what is wrong," must either be superfluous,
or convey a defective idea of a municipal law; for if right and wrong are referred to
the municipal law itself, then whatever it commands is right, and what it prohibits ill
wrong, and the clause would be insignificant tautology, But if right and wrong are to j
be referred to the law of nature, then the definition will become deficient or erroneous;
for though the municipal law may seldom or never command what is wrong, yet in ten
thousand instances it forbids what is right.-It
forbids an unqualified person to kill a
hare or a partridge;
it forbids a man to exercise a trade without having served seven
year.l as an apprentice;
it forbids a man to keep a horse or a servant without paying the
tax. Now all these acts were y'erfectly right before the prohibition of the mumcipallaw.
The latter clause of this defimtion seems to have been taken from Cicero's definition of
8 law of nature, though perhaps it is there free from 'the objections here suggested:
Lex est
lumma ratio insita
natura guo; Juhet ea, gua Jacieru1a sun( prohibetgue contraria.~ic.
de Leg.
lib. i. c. b.
.
The description of law given by Demosthenes is perhaps the most perfect and satisfaetory that can either be found or conceived: 01 d~ v6po£ Til cl1K/UOlI IW2 Til KaMn- Ka~ Til uvjJ9lpov
PoVAOVTIU, j((J} roWo '7JToVa£. 1m2l:mddvei"pdJii,
KOlvilv roiiTu 1rp6,aypa a:rrEdtlx6ll, 'lracr£v laov lI:(1i OPOI'
011. j((J} roiiT'. k£ "1I6por, ~ 'lravra"
1rpoafJl(££ '1rtlDcafJIU d,d r.o/J.d /Cai p6.AlafJ', 1m r.a" k£ v6por tVfI1I/Ia
ulv Kal di:Jpov DEW, dlrypa Ii' lufJptnrov 9POlllpt.nl, irrav6pOt.lpa de Tt.nI bcovau.w Kal UICOVC[c.n'OpapT1/"
IIGrt.lv,r.6M:~ de (f1JJ.fJlpC21ICOlvI}·
Ka1J~ 'll'iia£ 'lrpoa~Kl' 'ill roir iv rU r.6:U£. .. The design and object of the laws is to ascertain what is just, honourable, and expedient;
and, when that
ill discovered, it is proclaimed as a .general ordinance, equal and impartial to all
This
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tieaas they arise out of thiadeflnrtion. And, first,!t is a rute: -not a transient
sudden order from a snperlor to or concerning a particular person; but something
permanent, uniform, and universal. Therefore a particular act of the legislature
to. confiscate the goods of Titius) or to attaint him of high treason, does not enter
into the idea of a municipal law: fer the operation of this act is spent upon
Titius only, and has no.relation to the community in general; it is rather n sentence than a law! But an act to declare that the crime of which Titius '6
accused shall be deemed high trcason: this has permanency, uniformity, and universality, and therefore is properly a rule. It -is also called a rule, to distinguish
it from advice or counsel, which we are at liberty to follow or not, as we see
pro PCI', and to. judge upon the reaaonableness or unreasonableness of the thl11b
urlvised e whereas our obedience to the law depends net upon our approbation, but
upon the maker's will. Counsel is only matter of persuasion, law is matter of
iJ~iunctien; counsel acts only upon the willing, law upon the unwilling also.
""It is also called a rule, to. distinguish it from a compact or agreement;
*4
tor-a eompaet is a promise proceeding from us, law is a command directed [ 5
10 us. The language of a compact is, "I will, 0.1' will not, do this;" that of a law
is, "theu shalt, or shalt not, de it." It is true there is an obligation which a
compact carries with it, equal in point of conscience to. that of a law; but then
the original of the obligation is different. In compacts we ourselves determine
and premise what shall be done, before we arc obliged to. de it; in laws, we are
obliged to act without ourselves determining or promising any thing at all.
Upon these accounts law is defined to be "a rule."
M.unicilllllln.wis also" a rule of civil conduct." This distinguishes municipal
law from the natural, or revealed; the former of whieh Is the rule of moral conduct, and the latter not only the rule of moral conduct, but also the rule of faith
Th('se re~rd man as a creature, and point out his duty to God, to himself, and
to his neighbour, considered in the light of an individual. But municipal or civil
law regards him. also as a citizen, and bound to other duties towards his neighbour than these of mere nature and rcligion: duties, which he has engaged in
by enjoying the benefits of the common union] and which amount to no more
than that he do contribute, on his part, to the subsistence and peace of tho so;
ciety.
It is likewise" a rule prescribed." Because a bare resolution, confined in the
breast of the 'lcglslator, without manifesting 1tself by some external sign, call
never be properly a'law. It is requisite that this resolution be notified to tho
people who are to obey it. _But the manner in which this. notification is to bo
made, is matter of very great indifference. It may be notified by universal
tradition and long practice, which supposes a previous publication, and, is' the
case of the common law of En{;land. It may be notified viva voce, by officors
appointed for that purpese, as IS done with regard to proclamations, and such
is the origin of law, which, for various reasons, all are under an obligation to obey; but
especially because all law is the invention and gift of heaven, the sentiment of wise men,
the correction of every offence, and, the general 'compact of the state; to live in eonformity with which is the duty of every 1ndividual in society."-Orat. 1, cont.Aristogit.CHRISTIAN.
It has been justly observed that the last clause of this definition is surplusage, if the
meaning be that what the law commands is therefore right, and what it prohibits wrong.
But mere law, the command of a superior, cannot per se annex the moral quality of right
or wrong to the action in itself considered, commanded or prohibited. Rig!lt or wrong
are abstract moral qualities, resultin& necessarily from the relations of persons or things.
:{olaw can make that right which 18 itself wrong. The definition of Cicero certainly
avoids this objectionable feature of Blackstone's language :-Le:& est aumma ratio insita a
nalur8, qua: jubet ea, qua: facienda aunt prohibetque contraria. If the definition of the text
were modified so as' to conform to this idea, it would be better :-" Municipal law is a
rule of civil conduct prescribed by the supreme power in a state, commanding what is
to be done, and forbidding the contrary."-SHARSWOOD.
•
• The act to confiscate the goods of Titius would, in Latir., be le:r:, not jru; in French
lei, not droit: in English, however, it is called law. Pub 1C and private acts of the
legislature are Indiscriminately termed law.l.-SnARswooD.
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acts uf parliament. as are appointed* to be publicly read in churchesand
other assemblies. It may lastly be notified by writing, printing, or the
like; which is the general course. taken with all our acts of parliament. Yet,
whatever way is made use of, it is incumbent. on the promulgators to do it in
the most public and perspicuous manner; not like' Caliguln, who (according to
Dio Cassius) wrote his laws in a very small character, and hung them upon high
pillars, the more effectually to ensnare the people. ' There is still a more unreasonable method than this, which is called making of laws ex post facto j when
after an action (indifferent in itself) is committed, the legislator then for the first
time declares it to have been a crime, and inflicts a punishment upon the perf'on
who has' committed it. Here it is impossible that the party could foresee that
an action, innocent when it was done, should be afterwards converted to guilt
by a subsequent law; he had therefore no cause to abstain from it; and all punishment for not abstaining must of consequence be cruel and unjust.(e) .A.lllaws
should be therefore made to commence in futuro,and be notified before their
commencement; which is implied in the term "prescribed." .But when this rule
is in the usual manner notified, or prescribed, it is then the subject's business to
be thoroughly acquainted therewith; for if ignorance, of what he might know
were admitted as a legitimate excuse, the laws would be of no effect, but might
olways be eluded with impunity,"
.J

(.) Such laws among the Romans were denominated priri·
ltqJa,. or private laws, oC which Cicero (ck kg. 3,,19, and
In his oration, pro domo, 11) thus speaks: «Veta .. t kga
IQCTcWr, fttant duockcim tabUUt, kga priratu lwmim6ut
• An .., pogt factn law may he either of n public or oC a
prlvnte nature; and when we speak generally oC an ez poIt
faw law, we perhaps always mean a law which compreberuls the whol e community.

irrogari: id enim at prin1tgium. NemJ)"nquam !!dot
nihil at crudeliUl, nihil pornicUni ... , nihil quod tllinIU lu«
cir.lalferre poosit."
The Roman prim1tQia eeem to correspond to our bDl. of
attainder, and loUIs oC pains and penalti .. , which, though In
their nature they are rz poItfacto laws, yet are never caUed
8O.-cSBJ8TlL"l.

l01rlany instances formerly occurred of acts of parliament taking effect prior to the
passing thereof, by legal relation from the first day of the session. See 1, Lev. 91, 4
T. R. 660; but this is remedied by 33 Geo, III. c. 13; and frequently it is provided that
the act shall commence at a future-named day.
In New York, every law, unless a different time is prescribed therein, takes effect on
the twentieth day after the day of its final passage.
1 R. S.157.
The statutes of the United States take effect from their date. 1 Kent's Com. 426 ;
1 Gallis. 62; 7 Wheat. 164. The constitution of the United States prevents Ccngress from
passing any ex post facto law. Article 1, sec. 2, ~ 3. So, article 1, sect. 10, ~ 1, prevents
any State from passing any ex post facto law, or law impairing the obligation of contracts,
By ex post facto laws is only meant laws relating to criminal, not civil, matters.
7 Johns.
R. 477; 3 Dallas, 386. See, however, 2 Peters 681,-Mr. Justice Johnson's opinion .
.According to the rule of the English law, acts of parliament took effect by relation
f.() the first day of the session of parliament
at which they were .passed, unless some
other day was specially named in the body of the act. The entire session of parliament
was regarded by a fiction as one day. In the case of the King tis. Thurston, this doctrine
of carrying a statute back by relation to the first day of the session was admitted in the
King's Bench, although the consequence of it was to render an act murder which would
not have been so without such.relation.
(1 Lev. 91.) By the stat. 33.Geo. III. c. 13, it
was declared that statutes are.to have effect only from the time they receive the, royal
assent; and the former rule was abolished, to use the words of the statute" by reason of
.. its great and manifest injustice."
•
In the United States, an act of Congress takes effect from the time of its passage. So
wide-spread is the territory the.inhabitants.of
which may be affected by the .provisions
of such act, that it is impossible they can have notice of the existence of the law until
some time after it has been passed.
The Code Napoleon declared that laws were bindingfrom
the-moment their promulgation could be known; and that the promulgation should be considered as .known in the
department of the Imperial residence, one day after that promulgation, and In-each-of
the other departments of the French empire after the expiration of the same space of
time, augmented by as many days as there were distances of twenty Ieaguesbetween
the
seat of government and the place. The New York Revised Statutes have also declared
that every law, unless a different time be prescribed therein, shall take -effeet .throughout
the State on and not before the twentieth-day after the day of its final. passage ..
By the constitution of, the United States, art. 1, s, 8 and 10, Congress and the States
are forbidden to pass ex post facto laws. An ex post facto Iaw is one which renders an act
punishable in a manner in which it was not punishable when it-was committed • .Every
32
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-. But farther: municipal law is "a rule of civil conduct prescribed by the 8Itprtmt
power in a state." ; For legislature, as was before observed, is the greatest act of
superiority that can be exercised by one being over another. Wherefore it i~
requisite to the very essence of a law, that it be made by the supreme power
Sovereignty and leglslatnre are indeed convertible terms; one cannot subsist
without the other.
. .
*This will naturally lead us into a short inquiry concerning the nature .*;.
of society and civil government; and the natural, inherent right that [41
be!ongs to the sovereignty of a state, wherever that sovereignty be lodged, of
making and enforcing laws.
_
_ • ,
The only true and natural foundations of society are the wants and the fears
of individuals. N<!otthat we 9I1nbelieve, with some theoretical writers, that
there ever was a time when there was no such thing as society either natural or
civil; and that, from the impulse of reason, and through a sense of their wants
and weaknesses, individuals met together in a large plain, entered into an
original contract, and chose the tallest man present to be their governor. This
notion, of an actually existing unconnected state of nature, is too wild to be
seriously admitted: and besides it is plainly contradictory to the revealed-aecounts of .the primitive origin of mankind, and their preservation two thousand
years afterwards; both which wer~ effected by the m~ans of. ~ingle families
These formed the first natural SOCIety,among themselves; which, every day
extending its limits, laid the first though imperfect rudiments of civil or political
society: and when it grew too large to aubsist with conveniencein that pastoral
state, wherein the patriarchs appear to have lived, it necessarily subdivided
itself by various migrations into more. Afterwards, as agriculture increased,
which employs and can maintain a much greater number of hands, migrarions
becameless frequent: and various tribes, which had formerly separated, reunited
again; sometimes by compulsionand conquest, sometimes by accident, and sometimes perhaps by compact. But though society had not its formal beginning from any convention of individuals, actuated by their wants and their fears; yet
it is the sense of their weakness and imperfection that keeps mankind together;
that demonstrates tIie necessity of this union; and that therefore is the solid
and natural foundation, as well as the cement of civil society. And this is what
we mean by the original contract of society; which, though perhaps 1U no
instance it has ever been formally expressed at the first institution of a state,
yet in nature and reason must always be understood and implied, *in the
*48
very act of associating together: namely, that the whole should protect [
all its parts, and that every part should pay obedienceto the will of the whole, •
or, in other words, that the community should ~uard the rights of each individual member,and that (in return for this protection) each individual should sub'mit,.to the laws of the community; without which.submlsslonof all it was impossiblethat protection should be certainly extended to any,"
law that makes an act done before the passing of the law, and which.was innocent when
done, criminal, or which aggravates a crime' and makes it greater than it was when it
was committed, or which changes the punishment and inflicts a greater punishment
than the law annexed to the crime when committed, or which alters the legal rules of
evidence and makes less or different testimony than the law required at the time of the
commission of the offence sufficient in order to convict the offender, falls within this
:lnfinition. Ex post facto laws relate to penal and criminal proceedings, which impose
punishments or forfeitures, and not -to civil proceedings, which affect private rights retrospectively. Retrospective laws and State laws divesting vested rights, unless ex post
facto, or impairing the obligation of contracts, do not fall within the prohibition contained in the-constitution of the United States, however repugnant they may be to the
principles of sound legislation. ' Of retrospective laws Lord Bacon says,,"Cujus generis
.leges, raro et magn~ cum cautione S~?t adhibendre: neque enim placet Janus in legibus."
-7ract. de Just. Umv., aphorism xlvu. 1 Kent Com. 405. Calder vs. Bull, 3 Dall; 386
Fletcher VI. Peck, 6 ·Cranch,.l35. Satterlee va. Matthewson, 2 Peters,413. Watson "'.
Mercer, 8 Peters, 88.-SHARSWOOD.·
._
•
~1 Man is by nature a social being.
He is made to live in the society.of other moral
Qemgs; .He cannot be.contented-in a state of solitude. -He would r...ther '! dwell.In the
VOl. 1.-3
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For, when civil society is once formed, government at 'the"same time results of
course; as necessary to preserve and to keep that society Inorder, 'Unless some
superior be constituted, whose commands and decisions all the members a~
bound to obey, they would still remain as in a state of nature, 'without any
judge upon earth to define their several rights, and redress their several wrongs.
But, as all the members which compose this society were naturally equal, it'mllY
be asked, in whose hands are the reins of government to be intrusted? To this
the general answer is easy; but the application of it to particular -csses has
occasioned one half of those mischiefs, which are apt to proceed from misguided
political zeal. In general, all mankind will agree that government should be
reposed in such persons, in whom those qualities are most likely to be f'mnd, the
perfection of which is among the attributes of Him who is.emphatically styled
the Supreme Being; the three grand requisites, I mean, of wisdom, of goodness,
and of power: wisdom, to 'discern the real interest of the community; goodness,
to endeavour always to pursue that real interest; and strength, or power, to
carry this knowledge and intention into action. These are the natural foundstions of sovereignty, and these are the requisites that ought to be found in every
well constituted frame of government.
"

,

midst of alarm than reign" in a desert. The commentator illright when he says that
"man was formed for society, and, as is demonstrated by the writers on this subject, is
neither capable of living alone, nor, indeed, has the courage to do it!' But it is not consistent with this admission to say, as he afterwards does, that" the only true and natural
foundations of society are the wants and fears of individuals." It may be fearlessly
asserted that a state of solitude would be unnatural and unsuited to a man if he 'hid no
wants and no fears. lIe confounds in this passage society and government. -It is true
that the.wants and fears of individuals in society tend to government; or, as he aftel'wards expresses it, government "results of course, as necessary to preserve and keep
..ociety in order." But it would be more philosophical to go one step further back to
that principle in human nature which makes the wants and fears of men in society tend
necessarilyto government. That principle is, that, strong as the social feelings are, the
mdividual or lIelfoh (using the word "in a sense not necessarily bad) are still stronger.
Each man, in consequence, looks more to his own interest and happiness than those of
ethers, and conflicts must take plsce.c-universal discord and confusion, destructive of
the social state and the ends for which it is ordained. There must be 0. controlling
power somewhere lodged; and, wherever or whatever it is, that is Government.
•
It having been shown that government is a necessary relation of man from his natural
eonstitution, it followsthat government is right. The moral government of the Supreme
Bein~ over the universe of matter and mind has this same moral quality. It is thereCoreIn a secondary sense -that all government-and, of course,human ~overnment-may
be said to be of divine ordination. In the creation of moral beings WIthsocial natures,
this relation oCgovernment resulted as necessarily as the equality.of the three angles .of
& triangle to two right angles. It is in this sense we are to receive the declaration that
..'the powers that be are ordained of God."-Rom. xili, I.
•
.
Writers have amused themselves with supposing an original compact in every society.
The nearest approach to such a thing in history is to be found in the original settlement
bf the United States. The different colonies were constituted 'under 'charters from the
"crownof Great Britain; and the original adventurers, as well as those who succeeded,
may without much violence be considered as having, either expressly or tacitly, become
parties to a compact of society founded upon the terms set forth in those charters.
Each colony was a separate state or nation. They all agreed in recognising the King of
Great Britain as their supreme executive magistrate, and the power of the British Parliament to extend over them in certain respects; but, in the main, their-local laws were
to be made by them through their Representative Assemblies. At the Revolution, they
threw off their dependence upon the British crown and declared themselves" free and
independent States." The Declaration of Independence was the joint and several aet
of the colonies, and its effectwas to constitute each separate colony a free and independent State. So they themselves considered; Jor, as they had done before, they continued to act by a Congressof States, each State, by its delegates, having one vote in the
Congress; and 'when, subsequently, they entered' into articles of confederation, it Wl\S
declared expressly, "Each State retains its sovereignty, freedom, nnd independence.und
every power,jurisdiction, and right which is not by this Confederation expressly dele'rIotedto the United States in Congressassembled!' "
The fundamental principle announced to the 'Worldir.:the Declaration of Independ-k
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OF LAWS IN .GENERAL.

. How the. several forms .<?f government we now ,aeE?
,ip.the ;~orl(l at,fu.8~ ,a~tu·
.llly began, is matter of great uncertainty, and has occasioned ~finit~ :disJl~tCs.
It is not my business or intention to enter into .any of them. However they
began, or by *what light soever they subsist, .there is and must.be in .all [*49
of them a supreme, irresistible, absolute, uncontrolled authority, in which, .
the jura 8ummi imperii, or the ri~hts of sovereignty, reside. And this authority
is placed in those hands, wherein (according to the opinion of the founders of
such respective states, either exprcssly given, or 'Collectedfrom their tacit appro
bation) the qualities requisite for supremacy, wisdom, goodness, and power, are
the most likely to be found.
.
The political writers of antiquity will not allow more than three regular.form»
of government: the .flrst, when the sovereign power is lodged in an aggregate
assembly, consisting of all the free members of a community, which is called a
democracy; the second, when it is lodged in a council, composed of seleetmembers, and then it is styled anaristocracy j the last, when it is intrusted in the
hands of a single person, and then it takes the name of 'a monarchy. AlJ other
species of government, they saYf are either corruptions of, or .reduelble to, these
three.
'
,
Dy the sovereign power, as was before observed, is meant the makin~ of laws,
for wherever that power resides, all others must conform to and be directed by
it, whatever appearance the 'outward form and administration of the government
may put on. For it is at any time in the option of the legislature to alter that
form and administration byanew edict or rule, and to put the execution of the
laws into whatever hands it' pleases i by. constituting one, or a few, or many
exe~utive magistrates: and all the other powers of the state must obey the

-----------------------------------------------,---

ence was that governments derive their just powers from theconsent
of the govemed,
that it is the right of the people to alter or abolish their form of government and, Institute a new .one, laying its foundation on such .prlnciples and organizing its powers in
such form asto them,shall seem most likely to effecttheirsefety
and happiness.
This
may be treated as the established doctrine of .this country.
Nor is it inconsistent with
any thing before advanced in these notes; for, while government is a moral relation
necessarily resulting from .the nature of men, and therefore of divine ordination, the
particular form of government is evidently of human contrivance.
The great majority
of governments have been the result of force-or fraud; yet even these ,may be considered as resting upon the tacitconsent
or acquiescence of the governed.
If they have
the physical power, they are competent to overthrow it; nor are other nations justified
in interfering in such domestic conflicts.
It is to be remarked that in the freest nations
-even.in
~he republics which composejthe United States-the
consentof ~he entire
body of the people has never been expressly obtained.
The people comprehend
the
men, women, and children of every age and class. .A certain number of the men have
assumed to act in the name of all the community.
The qualifications of electors or
voters was in.general
settled by the colonial charters"aud,so
continued' nntil altered
subsequently by, the authority of the same body. It was settled, too, that the acts of
the majorit7 of such body of electors were binding on the whole number.
,
Very plamlY" then, it is essentialto the .American doctrine to hold that every citizen
shall have a right at.any time to expatriate himself .. It is well known that it is settled
to the contrary in the English courts.
Nemo poteet exuere ,patriam. But how can the consent of .the governed be in any sense implied if the citizen is coerced to remain Q member of the state through all the changes which ita, form of ,government may undergo,
whether with or without his approbation?
It is clear that in any such change.he may
remove himself and his property to another country if he chooses, and should be allowed
a reasonable time in which to .make his election. This course was adopted, at ,the period
of the .American Revolution.
~ll persons, whether. natives or inhabItants, were oonsldered entitled to make their choice either to remain subjects of the British erown or to
become citizens of one or other of the United States.
Thi$ choice was necessarily to.be
made within a reasonable time. In some cases, that tlme was pointed, out by express
acts of the legislature;
and the fact of abiding within the State after its assumed Independence, or.after some other.speclfied period, was declared to be an election to become
a citizen •. That was the courseIn Massachusetts, New York, New Jersey, and. Pennsyh:ania. .In other StateS, no special la~s were passed, but each case was ,left Jo. ~
decided upon.itsown circumstanees, ,according to the voluntary acta and eonduotof .tb~
party.-SH;\RSWOOD.
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legtsl~tifo po;v.er in the discharge of their several t~ction~, 6]'-els6th~'corisHtu
tion is at an end,"
<

,

The sovereignty or supreme power in every state resides ultimately in the body of
tho people.
Blackstone supposes the jura 8Ummi imperii, or the right of sovereignty, to
reside 'in those hands in which the exercise of the power of making laws is placed. Our
simple and more reasonable idea is, that the government is a mere agency established
by the people for' the exercise of those powers which reside in them.
The powcrs of
government are not, in strictness, granted, but delegated, powers. ,A13all delegated powers
are, they are trust powers, and may he revoked.
It results that no portion of sovereignty
resides in government.
man makes no grant of his estate when he constitutes an
attorney to manage it. The sovercignty-the
jura 8Ummi imperii-resides
in the body of
the state or nation by whose consent, expressed or implied, a form of government was
at one time established as the organ to make known its sovereign will. This sovereignty
is indivisible, and can be lost only in one way,-by a voluntary or forced subjection to, or
merger with, some other state or people.
'
That act of the people which constitutes the form of government we call the constitutUm.
may be a general unlimited delegation of all the power of the people to certain
prescribed functionaries.
This is the case with the English constitution.
The king,
Lords, and Commons are vested with unlimited power. They can change at any time the
estalilished form of the government,
and have done so in 'many instances, as in the
change of the succession to the throne, the powers and or~anization of the Lords and
Howe of Commons.
What is popularly termed the English constitution
are certain
principles according to which the government has been organized, and which, according
to the most liberal view, forms an implied restriction upon the omnipotence of-the King,
Lords, and Commons.
Yet it is certain that, if Parliament were to pass, a law dearly
inconsistent with those principles, no court in England would venture to pronounce it
void. And if it could not be repealed by the force of the popular will, by the same
power which made it, it would have to be submitted to as the law of the land, unless the
people chose to resort to a revolution.
Revolution means nothing more nor less than a
peaceable or forcible change by a people of their constitution.
,
The constitutions of our Americ.'\n Republics have nlways been written.
The charters
which' prescribed the forms of government were so. Those adopted by the several States
at the period of the Revolution were all so. They not only organized 'the several departments,-the
legislative, executive, and judicial,-but
by various Bills of Rights, as
well as express restrictions, prescribed limitations to the power of the government.
In
other words, certain of the powers of sovereignty they refused to delegate, and as to
others, provided that they should only be exercised in a prescribed manner.
It results
that the provisions of the constitution, emanating directly from the people, are the expression of their permanent will, and no act of the government inconsistent with it of
any validity.
The courts will pronounce such acts invalid, null, and void. .. It is emphatically the province and duty of the judicial department
to say what-the
law is.
Those who apply the rule to particular cases must of necessity expound and interpret
thnt rule. If two laws conflict with each other, the courts must decide on the operation
of each, So if a law be in opposition to the constitution, if both the law and the con
stitution apply to a particular case, so that the court must either decide that case conformably to the law, disregarding the constitution, or conformably to the constitution.
disregarding the law, the court must determine which of the conflicting rules governs
the case. This is of the essence of judicial duty.
If, thenr the courts are to re~ard 'the
constitution, and the constitution
is superior to any ordinary net of the Iegislature,
the constitution, and not such ordinary act, must govern the case to which they both
apply. ThCl!!e, then, who controvert
the principle that the constitution
is to be considered in court as a paramount
law are reduced to the necessity of maintaining
that courts must close their eyes on the constitution and see only the law. This doctrine must subvert the very foundation of all written constitutions.
It would declare
that an act which, according to the principles and theory of our government, is entircly
void, is yet in practice completely obligatory.
It would declare that, if the legislature
shall do what is expressly forbidden, such act, notwithstanding
the express prohibition,
is in reality effectua1. It would be giving to the legislature a practical and real omnipotence with the same breath which ,professes to restrict their powers within narrow limits.
It is prescribing limits and declaring that those limits may be passed at pleasure!'-C.
J.
MARSHALL, in Marbury 118. Madison, 1 Cranch, 17i.
I~ general, inour State constitutions
the 'right of suffrage is almost universally extenae~,to all fre? tyhite male citizens, and the principle is to give effect to the will of the
Jn~menca~ m!\Jonty of the voters.
Yet the States are not pure, but representative,
democracies.
The legislative functions are vested in two separate bodies, differently con~tituted35a Senate and a Houseo--whoaa concurrence is required to the passage of laws,
, ,12
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. In a democracy, .where the. right .of .making laws resides .In the. people at
large, 'public .virtue, or. goodness of intention, is-more likely to be found, than
either of the other qualities of government.
'Popular assembllea arc frequently
foolish in their contrivance, and weak in their execution j but generally mesn to
do the thing that is right and just, and have always a degree of patriotism or
public spirit .. In *aristocracics there is more wisdom to be found, than in [*50
the othcr frames of government j being composed, or intended to be com- .
posed, of the most .experieneed citizcns: but there is less honesty than in a
republic, and less strength than in a monarchy.
A monarchy is indeed the most
powerful of any j for, by the entire conjunction of the legislative and executive
. powers, all the sinews of government are knitted togcther, and united in the hand
of the prince: but then there is imminent danger of his cmploying that strength
to improvident or oppressive purposcs.
.
.
Thus these three species of government have, all of them, their several 'pel'.
fections aud imperfections .. Democracies are usually the best calculated to direct
the end of a law j aristocracies to invent the .means by which that end shall be
obtained j and monarchies to carry these means into execution.
And the
ancients, as was observed, had in general no idea of any other permanent form

and a qualified veto is generally allowed to the executive.
But, as the representatives
of the people in the legislatures are elected by separate districts, it may so happen, if
there are large majorities for some of the representatives, while those of different views
are chosen by small majorities, that either .or both branches.may not truly represent the
views of a majority of all the voters.
While the bare numerical majority may be safely
intrusted with the election of the executive magistrate, and in general, directly or indirectly, with the disposition of the offices of trust and profit, it has long been a prevailing
opinion that something more than a bare numerical majority should be required in the
passage of laws. Stability is of the highest importance in regard to measures of financial
and jurisprudential
policy; and. where parties are pretty nearly equally divided, a. sudden
gust of popular exCitement-a
flying camp of voters easily swayed by passion or interest
from one side to another-what
is still worse, a small neutral party with line idea, ready
to make its terms with either of the others-will
often change, the politics of a state 50
frequently as to be very injurious to the best interests of the commonwealth.
The difficulty is, and has been felt to be, how to arrange such a system which, while not denying
to the numerical majority its legitimate influence, will operate to afford such a check
upon it as to secure the rights and interests of ihe minority,
Perhaps the adoption of
a different basis for the two branches, as of territory for the Senate, and of population
Corthe lower house, comes nearer practicability than any other plan.
Besides the constitutions of the several States, there is also the constitution of the United
States, with paramount authority over the people of all the States.
By that constitution certain specified powers were delegated to a. general or federal government,--aU
powers not delegated being reserved to the States or to the people.
The special powers
thus delegated are principally such as concern the foreign relations of the country, the
rights of war and peace, the regulation of foreign and domestic commerce, and other objects most appropriately assigned to the general government.
The government invested
with the exercise-of these powers is distributed into legislative, executive, and judicial
departments.
The legislative is divided into two branches,--a
Senate, composed of
two members from each State, elected by the legislature thereof, and a House, composed
of representatives from each State in proportion to their respective numbers, determined
by adding to the whole number of free persons, including those bound to service for a
term of years and excluding Indians not taxed, three-fifths of all other persons.
The
voters in each State are such persons as by the constitution
thereof are the electors of
the most numerous branch of the State legislature.
The executive power is vested in
a President, who, is .chosen by electors chosen in. each State as its legislature may pre8cribe,-each
State being entitled to as many electors as it has Senators and representatives. He has a qualified veto upon the acts of the legislature.
The judicial power is
vested in a supreme court, and such inferior courts as may be established by law,-the
judges receiving their appointment
from the President by and with the advice and consent of the Senate, and holding. their office by the tenure of good behaviour.
It. ito
unnecessary to proceed with further details on this sut>ject.
The student must be
referred to the instrument itself, with which he should make himself familiar at an early
stage of his professional studies; and it would be well worth his while to commit it· to
memory. so as to have i~ very words at all times at command.c-Snaaswoon,
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of gOyernmen, but these three: .for though Oicero(f) declares himself of oplnion,
"CSI>e optillwcanstitutam
rempublicam q'Ufe ex tribus generibus illis, - regali, optima,
et populari, sit modice confusa]" yet TacitUBtreats this notion of a mixed govern-' "
ment, formed out of them all, and partaking of the advantages of each, as a
visionary whim, and one that, if effected, could never be lasting or secure.(g)
But, happily for us of this island,the British constitution has long remained, and
I trust will long continue, a standing exception to the truth of this observation,
For, as with us the executive power of the laws is lodged in a single person, they
have all the advantages of strength and despatch, that are to be found in the most
absolute monarchy: and, as the legislature of the kingdom is intrusted to three distinct powers, entirely independent of each other; first, the king; secondly, tho .
lords spiritual and temporal, which is an aristocratical assemblage of persons
..
selected for their piety, *their birth, their wisdom, their valour, or their
51] property; and, thirdly, the House of Commons,freely chosen by the people
from among themselves, which makes it a land of democracy: as this aggregate
body, actuated by different springs, and attentive to different interests, composes
the British ~rliament, and has the supreme disposal of every thing; there can
no Inconvenience be attempted by either of the three branches, but will be withstood by one of the other two; each brauch being armed with a negative power,
sufflcient to repel any innovation which it shall think inexpedient or dangerous.
Here .then is lodged the sovereignty of the British constitution; and lodged
I\S beneficially as is possible for society. For in no other shape could we be so certain of finding the three great qualities of government so well and sohappily united.
If the supreme power were lodged in anyone of the three branches separatel"
we must be exposed to the inconveniences of either absolute monarchy, aris~cracy, 01' democracy; and so want two of the three principal ingredients of
good polity, either virtue, wisdom, or power. If it were lodged in any two of the
liranches; for instance, in the king and House of Lords, our laws might be providently made and well executed, but they might not always have the good'of the
people in view: if lodged in the king and commons, we should want that circumspection and mediatory caution, which the wisdom of the peers is to afford : if the
supreme rights of legislature were lodged in the two houses only , and the king
had no negative upon their proceedings, -they might be tempted to encroach upon
the royal prerogative-or perhaps to abolish the kingly office,and thereby weaken
{if not totally destroy) the strength of the executive power. But the constitutional government of this island is so admirably tempered and compounded, that
nothing can endanger or hurt it, but destroying the equilibrium of power between
Onebranch of the legislature and the rest. For if ever it should happen that
the independence of anyone of the three should be lost, or that it should be·
*59] come subservient to the views of either of the other two, there would
~...
*soon be anend of our constltuticn," The Iezislature would.be changed
from that, which (upon the supposition of an origilllil contract, either actual or
implied) is presumed to have been originally set up by the general consent and
fundamental act of the society: and such a change, however effected, is, according to Mr. Loeke,(h) (who perhaps carries his theory too far,) at once an entire
-llsaolution of the bands of government; and the people are thereby reduced to
(I) Tn hII fragments, <k rtp. L 2.
. laudari faciliru quam e-ctnirt, ttl Ii eoenit, haud rIiuturna
(I) " a.rte141 nati-.. d vrbea populus aut prilRlYT't6. aut 01•• polut." .Ann. L 4.
.nUIIU regunl; tkltda.., Ail d COIIJllIutaTtip"bl~
fO'f11lQ,
(l) On government, part 2, i 21.2.
JI If it be true that there would be an- end of the constitution
if at any time anyone of
the three should become subservient to the views of either of the other branches, then
assuredly the constitution is at an end; for it would be difficult to contend that in
dr\ times of Henry VIII. and Elizabeth the two Houses of Parliament
were not subservient to the crown, or that before the Reform .Act the House of Lords had not the
ascendency, or that since that net the House of Commons have not had it. Indeed, it
does not seem easy to name any eventful period of our constitutional history when the
exact equilibrium of power, referred to by Blackstone, existed.
That this supposed
·theory of our constitution
is now denied by political writers of different parties is, at
_ny rate. inclisputable.-Sn:wART.
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a-state of:anarl!~y,.~th
1i1:~ertyto constitute to- themselves a new ~~gisla,:!vo
power,
,-' . - , . Having thus cursorily considered the three usual species of government, and
onr own singular constitution, selected and compounded from them all, I proceed
to observe, that, as the power of making laws constitutes the supreme authority,
80 wherever the supreme authority in any state resides, it is the right of'that
"G!.hority to make laws; that is, in the words of our definition, to prescribe the
rule of civil action. And this may be discovered from the very end and institution
of civil states. For a state is a collective body, composed ofa multitude of individuals, united for their safety and convenience, and intending to act together
8S one man.
If it therefore is to act as one man, it ought to act by one uniform
will. But: inasmuch as political communities are made uJ>of many natural persons, each of whom has his particular will and inclination, these several wills
cannot by any natural union be joined together, or tempered and disposed into
a lasting harmony, so as to constitute and produce that one uniform will of the)
whole. It can therefore be no otherwise produced than by a political union;
by the consent of all persons to submit tlieir own private wills to the will of
ODeman, or of One or more assemblies of menJ to wliom the supreme authority
is intrusted: and this will of that one man, or assemblage of men, :s in different
atates, according to their different constitutions, understood to be law.
Thus far as to the right of the supreme power to make laws j but farther, it is
its duty likewise. For since the *respective members are bound to con- [*53
form themselves to the will of the state, it is expedient that they receive
directions from the state declaratory of that its will. But, as it is impossible,
in so great a multitude, to give injunctions to every particular man, relative to
each particular action,.it is. therefore incumbent on the state to establish general
rules, for the perpetual information and direction of all pcrsons ill all points,
whether of positive or negative duty. And this, in order that every man may
know what to look upon as his own, what as another's; what absolute and what
relative duties are required at his hands; what is to be esteemed honest, dis.
honest, or indifferent j what degree every .man retains of his natural liberty;
what he has given up as the price of the benefits of society; and after what
manner each person is to moderate the use and exercise of those rights which
the state assigns him, in order to promote .and secure the public tranquillity.
. From what has been advanced, the truth of the former branch of our definition,
is (I trust) suffleiently evident; that "municipal law is a rule of civil conduct prescribed by thf. supreme power in a state:" I proceed now to the latter branch
of it i that it is a rule so prescribed, "commanding what is right, and prohibiting

what is wrong."
:Kow in order to do this completely, it is first of all necessary that the boundaries of right and wrong be established and ascertained by law. And when
this is once done, it will follow of course that it is likewise the business of tho
law, considered as a rule of civil conduct, to enforce these rights, and to restrain
or redress these wrongs.
It remains therefore only to consider in what manner
the law is said to ascertain the boundaries of right and wrong; and the methods
which it takesto command the one and prohibit the other.
For this purpose every law may be said to consist of several. parts: one,
declaratory; whereby the rights to be observed, and the wrongs to be eschewed,
are clearly defined and 'l'laid' down: .another, directory; whereby the sub- [*&1
jeot is instructed and enjoined to observe those rights, and to abstain
from the commission of those wrongs: a third, remedial, whereby a method is
pointed out to recover a man's private rights, or redress his private wrongs: to
which may be added a. fourth, usually termed the sanction, or vindicatory branch
of the law; wherebl it is signified what evil or penalty shall be incurred by such
as commit any public wrongs, and transgress or neglect their duty.
. With regard to the first of these, the. declaratory part of the municipal III W,
-this depends not so much upon the law of revelation or of nature, as upon tho
wisdom and will of the legislator.
This doctrine, which before was slightly
touched, deserves a more particular explication.
Those rights then which God
SII
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and nature have established, and are therefore called natural rights, such as are
life and liberty, need not the aid of human laws to be more effectually invested
in every man than they are; neithcr do they receive any additional strength
when declared by the municipal laws to be inviolable. On the contrary, no
human legislature has power to abridge or destroy them, unless the owner shall
himself commit some act that amounts to a forfeiture. Neither do divine or
natural duties (such as, for instance, the worship of God, the maintenance of
children, and the like) receive any stronger sanction from being also declared to
be duties by the law of the land. The case is the same as to crimes and misdemesnors, that are forbidden by the superior laws, and therefore styled mala in se,
such as murder, theft, and perjury; which contract no additional turpitude from
bcing declared unlawful by the inferior legislature. For that legislature in all
tlicse cases acts only, as was before observed, in subordination to the great lawgiver, transcribing and publishing his precepts. So that, upon the whole, the
declaratory part of the municipal law has no force or operation at all, with
regard to actions that are naturally and intrinsically right or wrong.
*55]
*But, with regard to things in themselves indifferent, the case is entirely
altered. These become either right or wrong, just or unjust, duties or
misdemeanors, according as the municipal legislator sees proper, for promoting
the welfare of the society, and more effectually carrying on the purposes of civil
life. Thus our own common law has declnred, that the goods of the wife do
instantly upon marriage become the property and right of the husband; and
our statute law has declared all monopolies a public offence: yet that right, and
this offence, have no foundation in nature, but are merely created by the law, for
the purposes of civil society. And sometimes, where the thing itself has its rise
from the law of nature, the particular circumstances and mode of doing it become
right or wrong, as the law of the land shall direct. Thus, for instance, in
civil duties; obedience to superiors is the doctrine of revealed as well as natural
religion: but who those superiors shall be, and in what circumstances or to what
degrees they shall be obeyed, it is the province of human laws to determine.
And so, as to injuries or crimes, it must be left to our own legislature to decide,
in what cases the seizing another's cattle shall amount to a trespass or a theft;
and where it shall be a justitiable action, as when a landlord takes them by way
of distress for rent.
Thus much for the declaratory part of the municipal law: and the directory
stands much upon the same footing; for this virtually includes the former, the
declaration being usually collected from the direction. The law that says, "thou
shalt not steal," implies a declaration that stealing is a crime. And we have
~en(i) that, in things naturally indifferent, the very essence of right and wrong
depends upon the direction of the laws to do or to omit them.
The remedial part of a law is so necessary a consequence of the former two,
*56] that laws must be very vague and imperfect *without it. For in vain
would rights be declared, in vain directed to be observed, if there were
no method of recovering and asserting these rights, when wrongfully withheld
or invaded. This is what we mean properly, when we speak of the protection
of the law. When, for instance, the declaratory part of the law has said, "that
the field or, inheritance, which belonged to Titius's father, is vested by his death
in Titius;" and the directory part has" forbidden anyone to enter on another's
property, without the leave of the owner:" if Gaius after this will presume to
take possession of the land, the remedial part of the law will then interpose
its offlce; will make Gains restore the possession to Titius, and also pay him
damages for the invasion.
With regard to the sanction of laws, or the evil that may attend the breach
of public duties, it is observed, that human legislators have for the most part
chosen to make the sanction of their laws rather vindicatory than remuneratory,
or to consist rather in punishments, than in actual particular rewards. Because,
in the first place, the quiet enjoyment and protection of all our civil rights and
::berties, wlik-h are the sure and general consequence of obedience to the muni(.) See Jl8II8 43.
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cipal law, are in themselves the best and most valuable of all rewards.
Becuuso
also, were the exercise of every virtue to be enforced by the proposal of partlcuIar rewards, it were impossible for any state to furnish stock enough for so profuse a bounty. And farther, because the dread of evil is a much more forcible
principle of human actions than the prospect of good.(k) For which reasons,
though a prudent bestowing of rewards is sometimes of' exquisite use, yet we
pnd that those civil laws, which enforce and enjoin our duty. do seldom, if ever,
propose any privilege or gift to such as obey the law; but. 10 constantly como
armed with a penalty denounced against transgressors, either expressly defining
the nature and quantity of the punishment, or else leaving it to the discretion
of the judges, and those who are intrusted with tho care of putting the laws in
execution.
*Of all the parts of a law the most effectual is the vindicatory. For it
*_
is but lost labour to say, "do this, or avoid that," unless we also declare, [D7
"this shall be the consequence of your non-compliance."
W·e must therefore
observe, that the main strength and force of a law consists in the penalty
annexed to it. Herein is to be found the principal obligation of human laws.
Legislators and their laws are said to compel and oblige: not that by any
natural violence they so constrain a man, as to render it impossible for him to
act otherwise than as they direct, which is the strict sense of obligation] but
because, by declaring and exhibiting a penalty against offenders, they bring if
to pass that no man can easily choose to transgress the law; since, by reason (\\
the impending correction, compliance is in a high degree preferable to disobedience. And, even where rewards are proposed as well as punisbmcnts threatened, the obligation of the law seems chiefly to consist in the penalty; for
rewards, in their nature, can only persuade and allure j nothing is compulsory
but punishment.
It is true, it hath been holden, and v~ry justly, by the principal of our ethical
writers, that human laws are binding upon men's consciences. But if that were
the only or most forcible obligation, the good only would regard the laws, and
the bad would set them at defiance. And, true as this principle is, it must still
be understood with some restriction.
It holds, I apprehend, as to rights; and
that, when the law has determined the field to belong to Titius, it is matter of
conscience no longer to withhold or to invade it. So also in regard to natural
duties, and such offences as are mala in se : here we are bound in conscicnce;
because we are bound by superior laws, before those human laws were in being,
to perform the one and abstain from the other. But in relation to those laws
which enjoin only positive duties, and forbid only such things as are not mala in
se, but mala prohibita merely, without any intermixture of moral guilt, [*58
*annexing a penalty to non-compliance,(l) here I apprehend conscience is
no farther concerned, than by directing a submission to the penalty, in case of
our breach of those laws: for otherwise the multitude of penal laws in a state
would not only be looked upon as an impolitic, but would also be a very wicked
thing; if every such law were a snare for the conscience of the subject. But in
those cases the alternative is offered to every man; "eith(lr abstain from this, or
submit to such a penalty:" and his conscience will be clear, which ever side of
the alternative he thinks proper to embrace. Thus, by the statutes for preserving the game, a penalty is denounced against every unqualified person that
kills a hare, and against every person who possesses a partridge in Au~nst. And
80 too, by other statutes, pecuniary penalties
are inflicted for exercising trades
without serving an apprenticeship thereto," for not burying the dead in woollen,
for not performing the statute-work on the public roads, and for innumerable
other positive misdemeanors.
Now these prohibitory laws do not make the
trans~ession
a moral offence, or sin: the only obligation in conscience is to
submit to the penalty, if levied. It must however be observed, that we are here
(II) Locke,

nwn. Un<!.,

1>. IL c. 2l.

(I) See book IL page 420.

Ii By stat. 54 Geo. III., c. 96, this law, I'nd by stat. 54 Geo. III., c. 108 that for nol
ourying in woollen, are repealed.c-Cmrrr,
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speaking of laws that are simply and pnrely penal, where the thing forbidden 01
enjoined is wholly a matter of indifference, and where the penalty inflicted is an
adequate compensation for the civil inconvenience supposed to arise from the
offence." But where disobedience to the law involves ill it also any degree of
public mischief or private injury, there it falls within onr former distinction, and
IS also an offence against conscience.(m)
I have now gone through the definition laid down of a municipal law; and

•

(M)Ltzpurtpomalu
ohli;;aJ tantum adpomam, non item
Ai eidpam: /Q; pomalu ",uta et ad culpam ohltgat, <l ad

pomam.
2ol.)

(Sanderson rk CtJNCient. obli(lat.prad. nil. Ii 11.

U This is a doctrine to which the editor cannot subscribe.
It is an important question.
and deserves a more extensive discussion than can conveniently be introduced into a
note
The solution of it may not only affect the quiet of the minds of conscientious
men, but may be the foundation of arguments and decisions in every branch of the law.
To form a true judgment upon this subject, it is necessary to take into consideration
the nature of moral and positive laws. The principle of both is the same,-viz., utility,
or the general happiness and true interests of mankind, "atque ipsa utilitas]usti pope mater
et a:qui."
But the necessity of one set of laws is seen prior to experience; of the other, posterior. A moral rule is such, that every man's reason, if not perverted, dictates it to him
as soon as he associates with other men. It is universal, and must be the same in every
part of the world. Do not kill, do not steal, do not violate promises, must be equally
obligatory in England, Lapland, Turkey, and China. But a positive law is discovered by
experience to be useful and necessary only to men in certain districts, or under peculiar
circumstances.
It is said that it is a capital crime in Holland to kill a stork, because
that animal destroys the vermin which would undermine the dykes, or banks, upon
which the existence of the country depends. This may be a wise law in Holland; but
the life of a stork in England would be of no more value than that of a sparrow, and
such a law would be useless and cruel in this country.
By the laws of nature and reason, every man is permitted to build his house in any
manner he pleases; but, from the experience of the destructive effects of fire in London, the legislature, with great wisdom, enacted that all party-walls should be of a certain thickness; and it is somewhat surprising that they did not extend this provident
act to all other great towns. (14 Geo. III., c.78.)
It was also discovered, by experience, that dreadful consequences ensued when seafaring people, who returned from distant countries infected with the plague, were permitted immediately to come on shore and mix with the healthy inhabitants.
It was,
therefore, a wise lind merciful law, though restrictive of natural right and liberty, which
compelled such persons to be purified from all contagion by performing quarantine
(Book iv., 161.)
He who, by the breach of these positive laws, introduces conflagration and pestilence,
is surely guilty of a much greater crime than he is who deprives another of his purse or
hi!' horse.
The laws against smuggling are entirely juris positivi; but the criminality of actions can
only be measured by their consequences; and he who saves a sum of money by evading
the payment of a tax does exactly the same injury to society as he who steals so much
from the treasury, and is therefore guilty of as great immorality, or as great an act of
dishonesty. Or, smuggling has been compared to that species of fraud which a. man
would practise who should join with his friends in ordering a. dinner at a tavern, and,
after the festivity and gratifications of the day, should steal away and leave his companions to pay his share of the reckoning.
Punishments or penalties are never intended as an equivalent or 1\ composition for the
commission of the offence; but they are that degree of pain or inconvenience which is
supposed to be sufficient to deter men from introducing that greater degree of inconvenience which would result to the community from the general permission of that act
which the law prohibits. It is no recompense to a man's country for the consequences
of an illegal act that he should afterwards be whipped, or should stand in the pillory. or
lie in a jail. But in positive laws. as in moral rules, it is equally false that omnia peccaia
paria sunt, If there are laws (such as the game-laws) which, in the public opinion, produce little benefit or no salutary effect to society, a conscientious man will feel, perhaps,
no further regard for the observance of them than from the consideration that his
example may encourage others to violate those laws which are certainly beneficial to
the community.
Indeed, the last sentence of the learned judge upon this subject is an
answer to his own doctrine; for the disobedience of any law in existence must be pre
sumed to involve in it either public mischief or private injury. It is related of Socrates
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have shown that it is "a rule of civil conduct prescribed by the supreme power
in a state, commanding what is right, and prohibiting what is wrong;" in the
explication of which 1 have endeavoured to interweave a few useful principles
concerning the nature of civil ~ovcrnment, and the obligation of human laws
Before I conclude this section, It may not be amiss to add a fow observations
concerning the interpretation of laws.
'Vhen any doubt arose upon the construction of the Roman laws, the usa~&
was to state tho case to the emperor in writing, and take his opinion npon It .
Phis was certainly a bad method of interpretation.
To interrogate the legisIaturo to decide particular disputes is not only endless, but affords great room
for partiality and oppression.
The answers of tho emperor were called his r3scripts, and these had in succeeding cases the force of perpetual laws; though
they ought to be carefully distinguished by every rational civilian from thoso
general constitutions which had only tho naturo of things for their guide. The
emperor Maerinus, as his historian Ospitolinus informs us, had once resolved to
*abolish these rescripts, and retain only the general edicts: he could not [*59
bear that t he hasty and crude answers of such princes as Commodus and
Oaraealla should be reverenced as laws. But Justinian thought otherwiso,(n)
and he has preserved them all. In liko manner tho canon laws, or decretal
epistles of the popes, are all of them rescripts in the strictest sense. Contrary
to all true forms of reasoning, they argue from particulars to generals.
The fairest and most rational method to interpret the will of the legislator is
by exploring his intentions at the time when the law was made, by signs the
most natural and probable.
And these signs are either the words, the context,
the subject matter, the effects and consequence, or the spirit and reason of the
law. Let us take a short view of them all.
1. oW ords are generally to be understood in their usual and most known signification; not so much rcgarding the propriety of grammar, as their general and
popular usc. Thus the law mentioned by Puffendorf(o) which forbade a layman
to lay hands on a priest, was adjudged to extend to him who had hurt a priest
with a weapon. Again, terms of art, or technical terms, must be taken accord(a) [ml.1, 2, 6.
(0) 1.. or N. and N. 5,12, 3.
that he made a promise with himself to observe the laws of his country; but this is
nothing more than what every good man ought both to promise and perform; and he
ought to promise, still further, that he will exert all his power to compel others to obey
them. As the chief design of established government is the prevention of crimes and
the enforcement of the moral duties of man, obedience to that government necessarily
becomes one of the highest of moral obligations; and the principle of moral and positive laws being precisely the same, they become so blended that the discrimination between them is frequently difficult or impracticable, or, as the author of .. The Doctor
and Student" has expressed it with beautiful simplicity, .. In every law positive well
made is somewhat of the law of reason and of the law of God; and to discern the law
of God and the law of reason from the law positive is very hard."
1 Dial. c. 4. .An eloquent modern divine has also said, .. Let the great general duty of submission to civil
authority be engraven on our hearts, wrought into the very habit of the mind, and made
a part of our elementary morality."
Hall's Sermon; Oct. 1803.-CaRlsTIAN.
The morality of this position of the learned commentator has been well questioned.
Its soundness as a legal principle, though it once had sway in the courts, has been since
repudiated.
With all the qualifications which have been cautiously annexed to it in
the text,-namely,
that the thing forbidden or enjoined is wholly a matter of indifference, and the penalty inflicted an adequate compensation for the civil inconvenience
supposed to arise from the offence,-it must be admitted to be fraught with practical
danger to society. There is a moral obligation resting on every individual to obey tha
laws of that community in which he lives. The breach of any known law is a violation
of that obligation. If the laws be 80 multiplied that the citizen cannot be expected to
know or understand them, then, althou~h in the eye of the law he may not be excused,
-legis igrwrantia neminem e%CU3at,-yet
It is different in foro conscientilZ. This is the
answer to the suggestion that such laws would be a snare to the conscience. But if the
subject knows, or ought to know, the law, if he had exercised ordinary diligence. he
has no right to set up his own judgment as to the indifference of the action which the
legislature has prohibited or enjoined, Every penalty implies a prohibition, even it
not e-xpressed. It is now well settled that every contract to do a thing made f,enal by
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ing to the acceptation 'of the learned in each art, trade, and science. So in
the act of settlement, where the crown of England is limited" to the princess
Sophia, and the heirs of her body, bcing Protestants," it becomes necessary to call
m the assistance of lawyers to ascertain the precise idea of the 'words "heirs of her
body," which, in a legal sense, comprise only certain of her lineal descendants."
*60]
*2. If words happen to be still dubious, we may establish their meaning from the context, with which it may be of singular use to compare a
word, or a sentence, whenever they are ambiguous, equivocal, or intricate. Thull
the proeme, or preamble, is often called in to help the construction of an act of
parliament,"
Of the same nature and use is the comparison of a law with
other laws, that are made by the same legislator, that have some affinity with
the subject, or that expressly relate to the same point.18 Thus, when the law
statute is void us unlawful. Aubert es, Maze, 2 Bos. & Pul, 371. Cannon es, Bryce,
3 B. & Ald. 179. De Begnis es, Armistead, 10 Bingh.107.
Mitchell vs. Smith, 4 Dall,
269; 1 Binn. 118. Elkins vs. Parkhurst, 17 Yermo 105.-SHARswOOD.
16 If words or expressions have acquired a definite meaning in law, thej must be
so expounded.
2 M. & Sel. 230. 1 Term. Rep. 723.
The natural import of the words is to be adopted; and if technical words are used,
they are in general to have assigned to them their technical sense. Ex parte Hall,
1 Pick. 261. The State es, Smith, 5 Humph. 392. Bank es, Cook, 4 Pick. 405. Where
a. word has a clear and settled meaning at common law, it ought to have the same
meaning in construing a statute in which it is used. Adams es, Turrentine, 8 Iredell,
l·n. Where a law is plain and unambiguous, whether expressed in general or limited
terms, there is no room left for construction, and a resort to extrinsic facts is not permitted to ascertain its meaning. Bartlett vs. Morris, 9 Porter, 266. No mere misnomer
in the name of a natural person or corporation is fatal to the validity of an act if the
person or corporation intended can be collected from the words. Blanchard es, Sprague,
3 Sumner, 279. The term" person" in a statute embraces not only natural but artificial persons or corporations, unless the language indicates that it was used in a more
limited sense. Bank vs. Andrews, 8 Porter, 404. U.S. es, Ammedy, 11 'Vheat. 392.
Where provision is made that criminal prosecutions are to be instituted" on complaint,"
a. complaint under oath or affirmation is implied as a part of the technical meaning of
the terms. Campbell vs. Thompson, 4 Shep.117. The word "may" always is held to
mean "must" or "shall" in cases where the public interest and rights are concerned,
and where the public or third persons have a claim de jure that the power delegated
should be exercised. Ex parte Simonton, 9 Porter, 3g0. Minor vS. Bank, 1 Peters, 64.
Schuyler Co. es, Mercer Co.,4 Gilman, 20. Turnpike vs. 1tIiller, 5 Johns. Ch. Rep. 101.
A conjunctive may be taken in a disjunctive sense: in other words, "and" may be construed to be "or."
Barker es, Esty, 19 Vermont, 131. By judicial construction, in 'lome
instances the extent and force of the term "void" when used in statutes has been
limited so as to mean" voidable;" that is, to be made void by some plea or act of the
party ill whose favour the statutes are set up. Green vs, Kemp, 13 Mass. 515. Smith ,'s.
Saxton, 6 Pick. 483.-SUARSWOOD.
IT But a positive enactment
is not to be considered restrained by the preamble. 1
Term. Rep. 44. 4 Term. Rep. 790. 3 1tr. & Sel. 66. Lofft's Rep. 783.-CmTTY.
18 It is an established rule of construction
that statutes in pari materia, or upon the
same subject, must be construed with reference to each other; that is, that what is clear
in one statute shall be called in aid to explain what is obscure and ambiguous in
another. Thus, the last qualification act to kill game (22 and 23 Car. II., c. 25) enacts
.. that every person not having lands or tenements, or some other estate of inheritance,
of the clear yearly value of 100l. or for life, or having lease or leases of ninety-nine
years of the clear yearly value of 150l.," (except certain persons,) shall not be allowed to
kill game. Upon this statute a doubt arose whether the words or for life should be referred to the 100l. or to the 150t. per annum. The Court of King's Bench, having looked
into the former qualification acts, and having found that it was clear by the first qualification act (13 R. I. st. 1, C. 13) that a layman should have 408. a year, and a priest 10l. a
year, and that, by the 1 Ja. c. 27, the qualifications were clearly an estate of inheritance
of lOt. a year, and an estate for life of 30l. a year, they presumed that it still was the
intention of the legislature to make the yearly value of an estate for life greater than
that of an estate of inheritance, though the same proportions were not preserved; and
thereupon decided that clergymen, and all others possessed of a. life-estate, only must
have 150t. a. year to be qualified to kill game. Lowndes es, Lewis. E. T. 22 Geo. III.
The same rule to discover the intention of a testator is applied to wills,-viz.: the
".hole-of a will shall be taken under consideration in order to decipher the meaning
\ll obscure passage in it.-CHRISTIAN. R'e 5 Cowen, 421_
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of England declares murder to be fek ny without benefit of elergy, we must resort to the same law of England to learn what the bonefit of clergy is; at ,I,
when the common law censures simoniacal contracts, it. affords great light to
tho subject to consider what tho canon law has adjudged to be simony."
3. As to the subject matter, words are always to bo understood as having a
regard thereto, for that 1S always supposed to be in the eye of tho le~islator, m.d
all his expressions directed to that end. Thus, when a law of our Edward Ill.
fbrbids all ecclesiastical persons to purchase provisions at Rome, it might seem
to prohibit the buying of grain and other victual; but, when we consider that
the statuto was made to repress the usurpations of the papal sec, and that tho
nominations to benefices by the pope wero called provisions, we shall see that the
restraint is intended to be laid upon such provision!'!only.
4. As to tho effects and consequence, the rule is, that where words bear either
nono, or a very absurd signification, if literally understood, we must a littlo
deviate from the received sense of them. Therefore the Bolognian law, mentioned by Puffendorf,(p) which enacted" that whoever drew blood in the streets
should be punished with the utmost severity," was held after long debate not to
extend to the surgeon who opened the vein of a pOl'8onthat fell down in the
street with a fit.
.
*5. But, lastly, tho most universal and effectual way of discovering tho [*GI
true meaning of a law, when the words are dubious, is by considering the
reason and spirit of it; or the cause which moved the legislator to enact it.20
For when this reason ceases, the law itself ought likewise to cease with it. An
instance of this is givon in a case put by Cicero, or whoever was tho author of
the treatiso inscribed to Herennius.(q)
Thero was a law, that thoso who in a
storm forsook tho ship should forfeit all proporty thorein; and that tho ship and
lading should belong entirely to those who stayed in it. In a dangerous tempest
all the mariners forsook the ship, except only one sick passenger, who, by reason
(,) 1. 5, c. 12, ~ 8.
Ii It may be laid down that the intention of the makers of a statute is to govern, even
thou~h the eonstruction grounded upon such intention may appear to be contrary to
the literal import of the words. Every technical rule as to the construction or form of
particular terms must yield to the clear expression of the paramount will of the legis.
lature. 'Yilkinson vs. Leland, 2 Peters, 661. In construing statutes, penal as well as
others, an interpretation must never be adopted, which will defeat the evident purpose
of the law, if it will admit of any other reasonable construction. The Emily and Caroline, 9 Wheat. 388.
•
All the parts of a statute-title
and preamble as well as the body-may be consulted
for the purpose of arriving at a knowledge of the general intention of the lawgivers.
The title and preamble, however, yield always to the clear expressions of the body of
the act, and are referred to as explanatory only when an ambiguity exists. Jackson V3.
Gilchrist, 15 Johns. 89. Holbrook V3. Holbrook, 1 Pick. 248. Eastman VS. McAlpin,
1 Kelly, 157. Bartlett V8. Morris, 9 Porter. 266. When the language of the enacting
purt or body of a law is doubtful and may admit of a larger or more restricted interpretation, the preamble may be referred to in order to determine which sense was intended
by the legislature. The U.S. es, Webster, Davies, 38. The true rule seems to be that,
where an inconvenience or particular mischief would arise from giving the enacting
words their broad and general meaning, they shall in that case be restrained by the
proamble, but not otherwise. Seidenbender VS. Charles, 4 S. & R. 16G. Lucas VS. McBlnir,
12 Gill. & Johns. 1. James es, Dubois, 1 Harring, 285.
Statutes in pari materia are to be construed together. Schooner Harriet, 1 Story. 51
Scott vs.Searles, 1 S. & M. 590. Harrison vs. Walker, 1 Kelly, 32. If it can be gathered from
a subsequent statute what meaning the legislature attached to the words of a former one,
this will amount to a legislative declaration of its meaning. U.S. vs. Freeman. 3 How,
U.S. 556. The general system of legislation upon the subject-matter may be taken into
view, in order to throw light upon a particular act relating to the same subject. Fort V8.
Burch, 6 Barb. S. C. 60. Thus, the history of legislation, including the language Qf
repealed statutes, may be referred to and considered. Henry liS. Tilson, 17 Yermo 479.Snanswoon,
,.,The ends contemplated are to be considered, and general words may be thereby
zP6trainoo. 3 Maule and Selwyn, 510.-CiliTTY .
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of his disease, was unable to get out and escape. By chance the ship came safe
to port. The sick man kept possession, and claimed the benefit of the law.
Now here all the learned agree, that the sick man is not within the reason
of the law; for the reason of making it was, to give encouragement to such as
should venture their lives to save the vessel; but this is a merit whieh he could
never pretend to, who neither stayed in the ship upon that account, nor contributed
any thing to its preservation."
From this method of interpreting laws by the reason of them, arises what 'we
call equity, which is thus defined by Grotius :(r) "the correction of that wherein
the law (by reason of its universality) is deficient." For, since in laws all cases
cannot be foreseen or expressed, it is necessary that, when the general decrees
of the law come to be applied to particular cases, there should be somewhere a
power vested of defining those circumstances, which (had they been foreseen)
the legislator himself would have expressed. And these are the cases which,
according to Grotius, " lex non exacte dejinit, sed arbiirio boni viri permittit."22
*69]
Equity thus depending, essentially, upon the particular circumstances
..
of each individual case, there can be no established *rules and fixed precepts of equity laid down, without destroying its very essence, and reducing it
to a positive law. And, on the other hand, the liberty of considering all cases
in an equitable light must not be indul~ed too far, lest thereby we destroy all
law, and leave the decision of every question entirely in the breast of the judge.
And law, without equity, though hard and disagreeable, is much more desirable
for the public good than equity without law; which would make every judge a
legislator, and introduce most infinite confusion; as there would then be almost
as many different rules of action laid down in our courts, as there are differences
of capacity and sentiment in the human mind.
(.) Do

&pdto.te,

f

a.

21 See a very sensible chapter upon the interpretation
of laws in general, in Rutherforth's Institutes of Natural Law, b. ir, c. 7.-CHRISTIAN •
.. The only equity, according to this description, which exists in our government,
either resides in the king, who can prevent the summum jus from becoming summa injuria,
by an absolute or a conditional pardon, or in juries, who determine whether any, or to
what extent, damages shall be rendered.
But equity, as here explained, is by no means
applicable to the court of chancery; for the learned judge has elsewhere truly said, that
.. the system of our courts of equity is a laboured connected system, governed by established rules, and bound down by precedents, from which they do not depart, although
the reason of some of them may perhaps be liable to objection,"
Book iii. 432.-CHRIS-

TIAN.

What the learned commentator here says is certainly inaccurate, if it leads to the supposition that any other rules of interpretation are applied to statutes in courts of equity
than in courts of law. On the contrary, herein equity follows the law, just as it does in
the construction of wills and other instruments. In England, the court of chancery often
sends cases to the common law courts, in order to procure their opinion on such points.
The system administered in that court differs from the common law mainly in its means
of getting at the truth by enforcing a. discovery by the defendant under oath, and by
the peculiar remedy it affords by injunction and the decree for specific performance •.
What the commentator does mean, perhaps, is what is generally termed the equity of
4 statute, which is in reality a compendious
mode of expressing his fifth rule of interpretation,
Those cases are said to be within the equity of a. statute which, though not
directly comprehended by its language, are nevertheless within the intention of tho
lawgiver, reached by its reason and spirit.
It seems that when, had the legislature foreseen the occurrence of a particula.r conhngency, the letter of the statute would have been enlarged to receive it, this is sufficient
"arrant for the courts to bring it within the spirit. Brinker tl8. Brinker, 7 Barr, 23.-QRA1l8WOOD.
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OF THE LAWS OF ENGLAND.
THE municipal law of England, or the rule of civil conduct prescribed to the
inhabitants of this kingdom, may with sufficient propriety be divided into t'VG
kinds: the lex non scripta, the unwritten, or common law; and the lex scripta, the
written, or statute law.
The lex non scripta, or unwritten law, includes not only general .·ustoms, 01 the
eommorr law properly so.ealled ; but also the particular customs of certain parts
of the kingdom; and likewise those particular laws, that are by custom observed
only in certain courts and jurisdictions.
When I call these parts of our law leges non scripta, I would not be understood
as if all those laws were at present merely oral, or communicated from the
former ages to the present solely by word of mouth. It is true indeed that, in
the profound ignorance of letters, which formerly overspread the wholc western
world, all laws were entirely traditional, for this plain reason, because the nations
among which they prevailed had but little idea of writing. Thus the British
as well as the Gallic Druids committed all their laws as well as learning to
memory;(a) and it is said of the primitive Saxons here, as well as their brethren
on the continent, that leges sola memoria et usu retinebant.(b) But, with us at
present, the monuments and evidences of our legal customs are contained m the
records of the several courts of justice in books of *reports and judicial [*64
decisions, and in the treatises of learned sages of the profession, preserved
and handed down to us from the times of highest antiquity. However, I therefore style these parts of our law leges non scripta; because their original iustitution and authority are not set down in writing, as acts of parliament nrc, but
they receive their binding power, and the force of laws, by long and immemorial
usage, and by their universal reception throughout the kingdom. In like manner
as Aulus Gellius defines the jus non scriptum to be that, which is v tacito et

illiterate hominum consensu et moribus expressum:"
Our ancient lawyers, and particularly Fortescue,(c) insist with abundance of
warmth that these customs are as old as the primitive Britons, and continued
down through the several mutations of government and inhabitants, to the
present time, unchanged and unadulterated.
This may be the case as to some;
but in general, as Mr. Selden in his notes observes, this assertion must be understood with many grains of allowance; and ought only to signify, as the truth
seems to be, that there never was any formal exchange of one system of laws
for another; though doubtless, by the intermixture of adventitious nations, the
Romans, the Piats, the Saxons, the Danes, and the Normans, they must have
insensibly introduced and incorporated many of their own customs with those
that were before established; thereby, in all probability, improving the texture
lind wisdom of the whole by the accumulated wisdom of divers particular countries. Our lar-s, snith Lord Bacon,(d) are mixed as our language; and, us 0111'
language is so much the richer, the laws are the more complete .
.And indeed our antiquaries and early historians do all positively assure us,
that our body of laws is of this compounded nature. For they tell us that in
the 1ime of Alfred the local customs of the several provinces of tne kingdom
were grown so various, that he found it expedient to compile his Dome-Book, or
Liber Judicialis, for the general use of the whole kingdom. *This book [*65
is said. to have been extant so late as the reign of King Edward the
(a) c.... rk B. a.lib. 6, c. '3,
Spelm. a: 362.

c.)

(.) C.17.
(4) See his propooals r.... digest.
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Fourth, but is now unfortunately lost.' It contained, we may probably suppose,
tho principal maxims of the common law, the penalties for misdemesnors, and the
forms of judicial proceedings.
Thus much may at least be collected from that
injunction to observe it, which we find in the laws of king Edward the elder,
the son of Alfred.(e)
"Omnibus qui reipublica: prasunt etiam atque etiam mando,
ut omnibus aquos sepra:beant judices.perinde ac in [udiciali libra (Saxon ice, bom-b ee)
scriptum habetur: nee quicquam formident quin jus commune (Saxon ice, polcprhr-e )

audacter libereque dicani:"
But the irruption and establishment of the Danes in England, which followed
soon after, introduced new customs, and caused this code of Alfred in many
provinces to fall into disuse, or at least to be mixed and dcbased with other laws
of a coarser alloy; so that about the beginning of the eleventh century there
were three principal systems of laws prevailing in different districts: 1. The
Mercen-Lage, or Mercian laws, which were observed in many of the midland
counties, and those bordering on the principality of Wales, the retreat of the
ancient Britons; and therefore very probably intermixed with the British" or
Druidical customs. 2. The West-Saxon Lage, or laws of the West Saxons, which
obtained in the counties to the south and west of the island, from Kent to Devonshire. These were probably much the same with the laws of Alfred above
mentioned, being the municipal law of the far most considerable part of his
dominions, and particularly including Berkshire, the seat of his peculiar residence.
3. The Dane-Laqe, or Danish law, the very name of which speaks its original
and composition.
This was principally maintained in the rest of the midland
counties, and also on the eastern coast, the part most exposed to the visits of
that piratical people. As for the very northern provinces, they were at that
time under a distinct government.fj")
*66]
*Out of these three laws, Roger Hoveden(g) and Ranulphus Cestrensis(h)
inform us, king Edward the confessor extracted one uniform law, or digest
of laws, to be observed throughout' the whole kingdom; though Hoveden, and
the author of an old manuscript chronicle,(z) assure us likewise that this work
was projected and begun by his grandfather king Bdzar, And indeed a general
digest of the same nature has been constantly found expedient, and therefore
put in practice by other great nations, which were formed from an assemblage
of little provinces, governed by peculiar customs, as in Portu~al, under king
Edward, about the beginning of the fifteenth century:(k) in Spam under Alonzo
X., who, about the year 1250, executed the plan of his father St. Ferdinand, and
collected all the provincial customs into one uniform law, in the celebrated code
entitled Las Partidas :(l) and in Sweden, about the same rera, when a universal
body of common law was compiled out of the particular customs established
C.l.
) lIn!. lUst. 55.
~")
I) In Hr:n.IL
A) In Edw. Omfessor:

I)In Sdd. ad Elrlrnq, 8.
i) 31od. Un. IIlBt. =II. 135.
~I) IUd. xx. 211.

1 Botn Hallam and Turner doubted
the fact that such a work ever existed. It has,
however, recently been brought to light, and may be seen, in both Saxon and English.
in "The Ancient Laws and Institutes of England," published by the Record Commissioners, vol. i, pp. 45-101. At the head of it stand the Ten Commandments, followed
by many of the Mosaic precepts, with the express and solemn sanction given them by
our Saviour in the Gospel :-" Think not tha: I am come to destroy the law or the prophets: I am
r,ot .:ome to destroy, but to fulfil."
After quoting the canons of the apostolical council at
Jerusalem, AHred refers to the divine commandment, "As ye would that men sluJuld do ttl
you, M '!Ie also to them," adding, "from this one doom, a man may remember that hu
judge every one righteously: he need heed no other doom-book." A noble and affecting incident this in the history of our laws,-which,
though since swollen into all
enormous bulk and complexity and fed from many sources, still bear the same relaLions to religion, which we observe in the rude and simple elements of these laws in Ihe
days of our illustrious Alfred. The work, however, is little more than a collection of
punishments for offences, and has no pretensions to be regarded as a general system .)(
Illunicipallaw.- WARRE:-<. Spence says there is no trace of it. 1 Spence, 61 n,
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by the Jaghman of every province, and entitled the land's lagh, bemg anal(>~l)ul\
clJmmon law of England.(m),
..::JBoth these undertakings of king Edgar and Edward the confessor seem to have
been no more thar a new edition, or fresh promulgation, of Alfred's code or
dome-book, with sucn additions and improvements as the experience of a conturv and a half had suggested; for Alfred is generally styled by the same historians the legum Anqlicannrum conditor, as Edward the confessor is the restitutors
TheBe, however, are the laws which our histories so often mention under the
name of the laws of Edward the confessor, which our ancestors struggled so
hardly to maintain, under the first princes of the Norman line; and which subsequent princes so frequently promised to keep and restore, as the most popular
act they could do, when pressed by foreign emergencies or domestic discontents.
These are the laws that so vigorously withstood *the repeated attacks of [*67
the civil law, which established in the twelfth century a new Roman em)
pire over most of the states of the continent; states that have lost, and pel'haps
upon that account, their political liberties : while the free constitution of England, perhaps upon the same account, has been rather improved than debased,
These, in short, are the laws which gave rise and original to that collection of
maxims and customs which is now known by the name of the common law; a
name either given to it in contradistinction to other laws, as the statute law,
the civil law, the law merchant, and the like; or, mere probably, as a law common to all the realm, the jus commune, or jolcright, mentioned by king Edward
the elder, after the abolition of the several provincial customs and particular
laws before mentioned!'
But though this is the most likely foundation of this collection of maxhns
and customs, yet the maxims and customs, so collected, are of higher antiquity
than memory or history can reach e nothing being more difficult than to ascertain the precise beginning and first spring of an ancient and long estal lished
custom. Whence it is that in our law the goodness of a custom depends upon
its having bcen used time out of mind; or, in the solemnity of our legal e1rase,
time whereof the memory of man runneth not to the contrary. This it ;q that
gives it its weight and authority: and of this nature are the maxims an I customs which compose the common law, or lex non scripta, of this kingdom'
tv the

(m) Ibid. xxxiii. 21, ~8.
2 The commentators
on the old French law cite Littleton for illustration j and, f('\' the
same reason, the antiquarian lawyer will cite Les Coutumes de Beavoisis, collected by
Beaumanoir, first printed at Bourges, lG!JO, for the purpose of illustrating Littleton.
Beaumanoir's compilation was made long antecedent to our venerable author, or, Il.'l he
has been called, father of our law.-LEE.
.
8 To assign, however, to the common law no other original than this, would be to hke
an imperfect and erroneous view of the subject. Our system of tenures was chiefly con
structed, if not first founded, by the Norman conqueror j our judicial forms and pleadings, while they have nothing in common with the Anglo-Saxon style, are in striking
conformity with the Norman j and it has been remarked with great truth that the
general language of our jurisprudence and its terms of art are exclusively of French
extraction.
(Crag. Jus. Feud. 1. I, d.7.)
'Ve cannot hesitate, therefore, to recognise in
the ancient law of Normandy another parent of the common law, and one from which
it has inherited some of its most remarkable features.c-Srarusx.
'The student who may be desirous of pursuing this investigation further may add to
his own conjectures those of Dr. 'Wilkins, in his code of ancient laws j Selden, in his
Notes on Eadmer j and of Garberon, editor of the works of Anselm.-J.EE.
6 What Lord Hale says. is undoubtedly
true, that" the original of the common law is
as undiscoverable as the head of the Nile." Hist. ann. Law, 55.-CHRISTIAN.
G There is no common law of the country designated
geographically as the United
States. The Union is composed of sovereign and independent States, each of which
may have its local usages, customs, and common law. There is no principle which per
vades the Union and has the authority of law that is not embodied in the constitutior
and acts of Congress. .AP, the federal government has no powers not specially delegated,
and no jurisdiction over the regulation of real and personal property, nor over crimes.
except such as relate to federal subjects, the common law neither is, nor could it hy
legislative adoption be made, a part of the federal system,
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This un written, or common, law is properly distinguishable into three kinds:
1. General customs; which are the universal rule of the whole kingdom, and
form the common law, in its stricter and more usual signification.
2. Particular
customs; which, for the most part, affect only the inhabitants of particular districts. 3. Certain particular laws; which, by custom, are adopted and used by
some particular courts, of pretty general and extensive jurisdiction.
68*]
*1. As to general customs, or the common law, properly so called; this
is that law, by which proceedings and determinations in the king's ordinary courts of justice are guided and directed.
This, for the most part, settles
the course in which lands descend by inheritance; the manner and form of aoquiring and transferring property; the solemnities and obligation of contracts]
the rules of expounding wills, decds, and acts of parliament;
the respective
remedies of civil injuries; the several species of temporal offences, with the
manner and degree of punishment; and an infinite number of minuter particulars, which diffuse themselves as extensively as the ordinary distribution of
common justice requires.
Thus, for example, that there shall be four superior
courts of record, the Chancery, the King's Bench, the Common Pleas, and the
Exchequer i-that
the eldest son alone is heir to his ancestor i-that property
may be acquired and transferred by writing i-that
a deed is of no validity unless sealed and delivered i-that wills shall be construed more favourably, and
de cds more strictly;-that
money lent upon bond is recoverable by action of
debt i-that breaking the public peace is an offence, and punishable by fine and
imprisonment :-a11 these are doctrines that are not set down in any written
statute or ordinance, hut depend merely upon immemorial usage, that is, upon
common law, for their support.
Some have divided the common law into two principal grounds or foundations:
1. Established customs; such as that, where there are three brothers, the eldest
brother shall be heir to the second, in exclusion of the youngest: and 2. Established rules and maxims; as, "that the king can do no wrong, that no man shall
be bound to accuse himself," and the like. But I take these to be one and the
same thing. For the authority of these maxims rests entirely upon general
reception and usage: and the only method of proving, that this or that maxim is
a rule of the common law, is by showing that it hath been always the custom to
observe it.
69*]
*But here a very natural, and wry material, question arises: how are
these customs or maxims to be known, and by whom is their validity
It is true that the common law was the substratum of the jurisprudence of the thirteen
States by whom the constitution of the United States was at first adopted. The men
by whom it was framed had been educated under that system, and many of them lawyers.
No doubt, upon the commonly-received principles of interpretation, the language of
that instrument, and the technical terms employed in it, are to be construed by the
common law. Of the remaining States, Vermont was formed out of territory originally
belonging to New Hampshire, and Maine from Massachusetts. Of the States which have
since acceded to the Union, Kentucky, Tennessee, Ohio, Indiana, Mississippi, Illinois.
Alabama, Michigan, Wisconsin, Iowa, comprise territory which originally belonged to
one or more of the thirteen States and was ceded by them to the United States.
Louisiana, Missouri, and Arkansas were formed out of territory ceded to the United
States by France by the treaty of April 30, 1803. Florida was formed out of territory
ceded by Spain by the treaty of February 22, 1819. Texas, an independent republic,
hut originally one of the United States of Mexico, was received into the Union by a
joint resolution of Congress, approved March 1, 1845. California was formed of part of
the territory ceded to the United States by the Mexican Republic by the treaty of
Guadaloupe Hidalgo, February 2, 1848.
In Texas, Missouri, Arkansas, and California, the common law has been adopted 1:,
express legislative enactment, so that Louismna is the only State in which any other law
prevails. In that State the law of France, which is the Roman civil law with such
modifications as obtained at the time of her purchase, is the foundation of her jurisprudence; for it is a well-settled principle of internationalluw, that whenever a country is
conquered by or ceded to another, the law of that country as it was at the time of it..
1essionor conquest remains until it is changed by its new master.-SUA.RSW"OOD.
60
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to be determined?
The answer is, by the judges in the several courts of justice.
They are the depositaries of the laws; the living oracles, who must decide in ull
cases of doubt, and who are bound by an oath to decide according to the law of
the land. The knowledge of that law is derived from experience and study i
from the" viginti annorum lucubrationes]' which Fortcscue(n) mentions; and from
being long persoually accustomed to the judicial decisions of their predecessors .
.And indeed these judicial decisions are the principal and most authoritative evidence, that can be given, of the existence of such a custom as shall form a part
of the common law. The judgmcnt itself, and all the proceedings previous
thereto, are carefully registered and preserved, under the name of records, in
public repositories set apart for that particular purpose; and to them frequent
recourse is had, when any critical question arises, in the determination of which
former precedents may give light or assistance. And therefore, even so early as
the conquest, we find the" prcderitorum memoria eventorum" reckoned up as one
of the chief qualifications of those, who were held to be " legibus patrice optime
instituti."(o)
For it is an established rule to abide by former precedents, where
tbe same points come again in litigation: as well to keep the scale of justice
sven and stesdy, and not liable to waver with every new judge'S opinion; as
also because the law in that ease beinz solemnly declared and determined, what
before was uncertain, and perhaps indifferent, is now become a permanent rule,
which it is not in the breast of any subsequent judge to alter or \'ary from
according to his private sentiments: he being sworn to determine, not according
to his own private judgment, but according to the known laws and customs of
the land; not delegated to pronounce a new law, but to maintain and expound
the old one. Yet this rule admits of exception, where the former determination
is most evidently contrary to reason; *much more if it be clearly contrary
[*70
to the divine law. But even in such cases the subsequent judges do not
pretend to make a new law, but to vindicate the old one from misrepresentation.
For if it be found that the former decision is manifestly absurd or unjust,' it is dedared, not that such a sentence was bad law, but that it was not law j that is,
that it is not the established custom of the realm, as has been erroneously de- .
termined. And hence it is that our lawyers arc with justice so copious iu their
encomiums on the reason of the common law; that they tell us, that the law is
the perfection of reason, that it always intends to conform thereto, and that
what is not reason is not law. Not that the particular reason of e,ery rule in
the law can at this distance of time be always precisely assigned; but it is sufficient that there be nothing in the rule flatly contradictory to reason, and then
the law will presume it to be well founded.(p) And it hath been an ancient
observation in the laws of En~land, that whenever a standing rule of law of
which the reason perhaps could not be remembered or discerned, hath been
IS) Cl1p. s,
Seld. Review of Tith. c. S.
(1') Herein agreeing \\ith the civil law, Ff. 1, 3, 20, 21.
• Non omnium, IJIU" a maj<>ribuonostril comtitula .unt,
(0)

ratio rtddi p<>t es t; E! idM ra!ion .. rorum, IJIU" """.Wuu","
!UT, inquin non oport.et: alioquin multa <z hil, IJIU" ceria
runt, subrotuntur."

T But it cannot be dissembled, that both in our law, and in all other laws, there are
decisions drawn from established principles and maxims, which are [?ood law, thoul;h
such decisions may be both manifestly absurd and unjust.
But notwithstanding
this,
they must be rigorously adhered to by the judges in all courts, who art' not to assume the
• characters of legislators.
It is their province jus dicere, and not jus dare. Lord Coke, in
his enthusiastic fondness for the common law, goes farther than the learned commentator: he lays down, that ar.qumentum ab inconvenienti plurimum valet in lege, because nihil quod
tilt incon"mien8 eat licitum. Mr. Hargrave's note upon this is well conceived and expressed :.. Arguments from inconvenience certainly deserve the greatest attention, and, where tho
weight of other reasoning is nearly on an equipoise, ought to turn the scale. But if tho
rule of law is clear and explicit, it is in vain to insist upon inconveniences; nor can it
be true that nothing which is inconvenient is lawful, for that supposes in those who
make laws a perfection which the most exalted human wisdom is incapable of attaining,
and would be an invh cible argument against ever changing the law."-Harg. OJ. Lit. 66
-CIIRISTIAN.
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wantonly broken in upon by statutes or new resolutions, the wisdom of the ruie
hath in the end appeared from the inconveniences that have followed the Innovation.
The doctrine of the law then is this: that precedents and rules musi be fbllowed, unless flatly absurd or nnjust j" for though their reason be not obvious at
first view, yet we owe such a deference to former tinies as not to suppose that
they acted wholly without consideration.
To illustrate this doctrine by exampIes. It has been determined, time out of mind, that a brother of the half
blood shall never succeed as heir to the estate of his half brother, but it shall
and rules must be followed even when they are flatl~· absurd and unjust,
If an act of parliament had been brought
in at the close of a session, and passed on the last day, which made an innocent act
criminal or even a capital crime; and if no day was fixed for the commencement of its
operation, it had the same efficacy as if it had been passed on the first day of the sessionz
and all who, during a long session, had been doing an act which at the time was legal ana
inoffensive, were liable to suffer the punishment prescribed by the statute. (4 lnst. 25; 4
Term. Rep. 660.) This was both flatly absurd and unjust; but it was the clear law of Eng.
land, and could only be abrogated by the united authority of the king, Lords, and Commons in parliament assembled, who, by the 33 Geo. III, c. 13, enacted that when the
operation of an act of parliament is not directed to commence from any time specified
within it, the clerk of the parliament shall endorse upon it the day upon whioh it
receives the royal assent, and that day shall be the date of its commencement.
Many
other similar instances mi~ht be adduced.
It is therefore justly said in the civil law, that non omnium, qr.uz a majorihus Crln.'Jtiluta
sunt, ratio reddi potest ; et ideo raticme& eorum qua: coniltituuntur, inquiri non oportet: alioquin multa
ex his, qua: certa aunt, subuertuntur,
Domat, 8.-CURISTIAN.
Professor Christian maintains that precedents and rules must be followed, even when
they are flatly absurd and unjust, if they ate agreeable to ancient prineiples ; It condition which,
it is apprehended, extracts the whole negation with which he would reverse the maxim
in the text. Mr. Sedgwick contends, on the other hand, that Sir William Blackstone
urges the doctrine too far, and sets up a distinction between legal precedents and laws,
which, however sound in itself, does not aid the argument it is intended to enforce. ".A
law," he says, "is a public statute, solemnly framed by the legislative, and confirmed by
the executive, power. The decrees and determinations of the magistrates are not, rigor.
ously speaking, laws: legal precedents ought therefore not despotically to ~overn, but
discreetly to guide. With laws it is otherwise: to them the judge in his adjudications
must conform," &c. Now, it is evident that our author is speaking of the common law,
and his commentators must so understand him; which common law is as absolute as the
parliamentary statutes, and must be as rigidly observed by the judicature.
Assuming
that the le~al precedent, or the statute, is absurd and unjust, the only question is, Ly
whatauthonty shall it be abrogated? Mr. Sedgwick points to the judges on the bench; and
Professor Christian maintains the sole and supreme tight of the legislature to exercise this
function. The spirit and practice of the constitution is with him, and it is well for the interests of public Justice that they are so. In the InU ltitude of counsels there is wisdom; and
the business of legislation, even upon the substitution of a wholesome law in the place of
an absurd or unjust precedent, may well employ the highest wisdom in the state. There
may be a difference of opinion as to what is absurd and unjust.
For instance, the law
of primogeniture has fallen under that censure from the lips of men whose station in
society recommend even their hasty notions to the respect of their contemporaries.
It
would be difficult to reconcile the preference of the first-born to the exclusion of all the
'other offspring of the same family, with the law of nature, or the law of God; yet no
~udge would dare to treat. this rule of law as absurd or unjust, and substitute an equal
divL~ion of 1he patrimony among all the children, upon the question beinl? brought before him. H ltd he such power given him by the constitution, his fellows imght exerciseit also; and It is no overstrained conjecture to say that fluctuating and conflicting adjudications would be the consequence, producing much more mischief than can. ensue
from the enJorcement of any 'precedent or rule of law, however absurd Orunjust, till the
legislature provides the proper remedy.
So, it being a rule of law, that a person born in England owes a natural allegiance, from
which he cannot release himself, it 'Washeld, that a person born in England, of French
parents, but removed out of England immediately after his birth, and educated in France,
!'I'aS guilty of treason in joining the French in war against England, Foster, Co. L. 59
8
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rather' escheat to the king or other superior lord. Now this is a positive law,
fixed and established by custom, which custom is evidenced by judiciul decisiona,
and therefore Can never be departed from by any modern judge without a breach
of his oath and. *the law.
For herein there is nothing ropugnant to
*
natural justice j" though the artificial reason of it, drawn from the feodal [71
law, may not bo quito obvious to everybody,"
And therefore, though a modern
judge, on account of Il supposed hardship upon the half brother, might wish it
had been otherwise settled, yet it is not in his power to alter it. But if any
court were now to determine, that an elder brother of tho half blood might
enter upon and seize any lands that were purchased by his younger brother, no
subsequent judges would scruple to declare that such prior determination was
unjust, was unreasonable, and therefore was nqt law. So that the law, and tho
opinion of the judge, are not always convertible terms, or one and the same thing]
since it sometimes may happen that the judge may mistake the law. Upon tho
whole, however, we may take it as a general rule, "that tho decisions of courts
of justice are the evidence of what is common law:" in the samo manner as, in
the civil law, what the emperor had once determined was to serve for a guide
for the future.(q)l1
Cf) " Si im~alil
nauri/, d parlilnu,

mcjultu c:a!U<l1n cognilinnaltltr eram,·
""",inUl comlItutU, •...un/iam diuri/,

Dmnu pmn(no ;ud.cu, gui ... b "",tTO impenD .un!, .ciam

'UlnCesse kg.m, IWn solum ali CaUl'"prtJ qua produda
.od din omn,,,," limiJilnu."
1, I~ 12-

a

ut,

8 But it is certainly repugnant
to natural reason, where a father leaves two sons by two
different mothers, and dies intestate, and a large estate descends to his eldest son, who
dies a minor or intestate, that this estate should go to the lord of the manor, or to the
king, rather than to the younger son. When such a case happens in tlie family of a
nobleman or a man of great property, this law will then appear so absurd and unreasonable that it will not be suffered to remain long afterwards to disgrace our books. See
book ii. p. 231.-CnRISTIAN.
lOThe more advanced student may consult Mr. Humphrey's "Observations on the
Actual Stat!' of the English Laws of Real Property. with the Outline of a. Code;" a r.roduction indicative of great mental vigour. He states the evil with perspicuity; whether
it be fundamental. or whether it be one merely of inconvenient anomaly; an. 1, with
equal clearness, and, to many, with irresistible reason on his side, suggests the antidote.
-CmTTY.
11 It is not possible to lay down, with mathematical
precision. any rule in regard to
the authority "f precedents.
Every judge and every court must consider that their
function is jus dicere and not jus time. How far previous determinations ought to be regarded as definitely settling any point or principle of law. will depend very much upon
circumstances,
The character of the court, and of the times in which such decision took
place, will have its weight; and not a. little, after all, will depend upon the tone and
tendency of prevailing opinions. No constitutional lawyer would now think of citing
precedents in State trialS during the Tudors. The rule anciently applied in actions of
slander with ridiculous particularity-verba
sunt accipienda in mitiori 8ensu-has been exploded, and a. large class of solemn adjudications, made while it prevailed. are of no
authority.
Thus:"
You have poisoned your husband!'
"Sir Thomas Holt struck
his cook on the head with a cleaver, and cleaved her head: the one part lay on one
shoulder, and the other on the other:" in both cases held not actionable.
1Roll. Abr.
71. Cro. Jac. 184. For, though she poisoned her husband, he might not have died:
Though he cleaved the cook's head into two parts. the wound might not have been mortal. So in regard to the bar of the statute of limitations.
Almost any admission 0"
acknowledgment was greedily caught at to take the case out of the statute.
"Prove
your debt, and I will pay you: I am ready to account; but nothing is due." Co;vp.548.
" As to the matters between you and me, they will be rectified."
2 T. R. 760. " What
an extrava~ant bill you have sent mel" Peake, 93. "I do not consider myself to owe
'\ farthing, It being more than six years since I contracted!'
4 East. 599. These are
some of the acknowledgments held sufficient. These cases are not now considered as
authority.
Many other changes of the judicial current might be cited illustrative of the
position thllot the declaration of what the law is rests in the sound, conscientious judgment of the court; the wei~ht to be allowed to prior determinations depending altogether
upon the circumstances - the case. A recent decision, which has not been frequently
recognised nor grown into a landmark. is not entitled to so much respect as one of older
date, of which such a remark may be predicated. Hardly a modern report-book appears
in which some nrior case is not found in exnress terms overruled. A court or judge
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The decisions therefore of courts are held in the highest regard, and. are not
only preserved as authentic records in the treasuries of the several courts, out
are handed out to public view in the numerous volumes of repol ts which furnish
the lawyer's library. These reports are histories of the several cases, with a
short summary of the proceedings, which are preserved at large in the record;
the arguments on both sides, and the reasons the court gave for its judgment;
taken down in short notes by persons present at the determination. And these
serve as indexes to, and also to explain the records, which always, in matters
of consequence and nicety, the judges direct to be searched. The reports are
extant in a regular series from the reign of king Edward the Second inclusive;
*72] and from this time to that of Henry the *Eighth, were taken by the pro.
thonotaries, or chief scribes of the court, at the expense of the crown,
8U<1 ~ublished annually, whence they are known under the denomination of the
year books. And it is much to be wished that this beneficial custom had, under
proper regulations, been continued to this day; for, though king James the
First, at the instance of Lord Bacon, appointed two reporters(r) with a handsome stipend for this purpose, yet that wise institution was soon neglected, and
from the reign of Henry the Eighth to the present time this task has been executed by many private and contemporary hands; who sometimes through haste
and inaccuracy, sometimes through mistake and want of skill, have published
very crude and imperfect (perhaps contradictory) accounts of one and the same
determination. Some of the most valuable of the ancient reports are those published by Lord Chief-Justice Coke; a man of infinite learning in his profession,
though not a little infected with the pedantry and quaintness of the times he
lived in, which appear strongly in all his works. However, his writings arc so
highly esteemed, that they arc generally cited without the author's name.(s)
Besides these reporters, there arc also other authors, to whom great veneration and respect is paid by the students of the common law. Such are GIanvil
and Bracton, Britton and Fleta, Hengham and Littleton, Statham, Brooke,
Fitzherbert, and Staundforde," with some others of ancient date; whose treatises arc cited as authority, and are evidence that cases have formerly happened
iu which such and such points were determined, which are now become settled
and first principles. One of the last of these methodical writers in point of
time, whose works are of any intrinsic authority in the courts of justice, and
do not entirely depend on the strength of their quotations from older authors,
*73] is the *same learned judge we have just mentioned, Sir Edward Coke;
who hath written four volumes of institutes, as he is pleased to call them,
though they have little of the institutional method to warrant such a title
(r> Put. 15, Jac. L p. 18, 17 Rym. 26.
His reports, for instance, IU'6 styled oar' -Eox,-, the
reports; and, in quoting them, we usually say, 1or :.! Rep.,
not 1 or 2 Coke's Rep. 88 in citing other authors. The reports of Judge Croke are also cited In .. peculiar manner, by
the named of thooe princes Inwhooe reigns the cases reported

(,>

in his three volumes were determined; viz. Queen Eliza!Jeth,
King James, and King Charles the First; 88 well 88 by tho
number of each volume. For sometlm .. we call them I, 2,
and 3 Cro. but more commonly Cro..EUs.,Cro.Joc? and Oro,
Car.

ought to be very cautious even in regard to recent cases, much more in regard to older
ones, et pecially such as have been subsequently recognised and acted on. It is best to
err on the safeside ; and the safe side is stare deci.sis.--SHARSWOOD.
1% The works of these authors are distinguished
by the following titles :-" Glanvll's
Treatise of the Laws and Customs of England," written in the time of Henry II., edit.
'780; "Bracton's Treatise of the Laws and Customs of England," written in the reign
of Henry II!., edit. 1569; "Britton, corrected by Wingate," edit. 1640; "Flet3, or a
Commentary upon tho English Law," written by an anonymous author (a prisoner in the
Fleet) in the time of Edw. I., with a small Treatise, called" Fet .Assavoir," annexed, and
'Mr. Selden's" Dissertations," edit. 1685 ; "Hengham, [Chief-Justice of the King's Bench
in the time of Edw. I.] Summa ~Iagna and Parva, treating of Essoigns and Defaults in
Writs of Right, 'Vrits of Assize and Dower, &c.," which is printed wlth "FortE'.icue de
Laudibus Legum AnI;Iire," edit. 1775; "Littleton's Tenures," various edits. "Statham's
Abridgment, containing the Cases down to the End of Henry VI.:" only one edit., without date; "Brooke's Grand Abridgment of the Law," 1573; "Fitzherbert's
Grand
Abridgment of the Law," 1665; "Staundforde's Pleas of the Crown," to which is added
an "Exposition of the King's Prerogative," 1607.-CHITTY.
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!l'he first volume is a very extensive comment upon a little excellent treatise of
tenures, compiled by Judge Littleton in the reign of Edward the Fourth.
This
comment is a rieh mine of valuable common law learning, collected and heaped
together from the ancient reports and year books, but greatly defective in
method.(t) The second volume is a comment upon many old acts of parliament,
without any systematical order; the third a more methodical treatise of the
pleas of the crown; and the fourth an account of the several species of

-:lourts.(u)
And thus much for the first ground and chief corner-stone of the laws 01
England, which is general immemorial custom, or common law, from timo to
time declared in the decisions of the courts of justice; which decis.ona are pr')served among our public records, explained in our reports, and digested for
general use in the authoritative writings of the venerable sages of the law.
The Roman law, as practised in tlie times of its liberty, paid also a great
regard to custom; but not so much as our law: it only then adopting it, when
the written law was deficient. Though the reasons alleged in the digest(v) will
fully justify our practice, in making it of cqual authority with, when it is not
contradicted by, the written law. "For since, (says J ulianus,) the written law
binds \U, for no other reason but because it is approved by the judgment of the
people, therefore those laws which the people have approved without writing
ought also to bind everybody.
For where is tho difference, whether tho people
declare their *assent to a law by suffrage, or by a uniform eourse of [*74
acting accordingly?"
Thus did they reason while Rome had some remains of her freedom; but, when the imperial tyranny came to be fully established, the civil laws speak a very different language.
"Quod principi placuitu

legis habet vigorem, cum populus ei et in eum omne 8uum imperium et potestatem conferat," says Ulpian.(w) "Tmperator 8olu8 et conditor et interpres legis existimatur]"
says the code.(x) And again, =sacrileqi; instar est rescripto principis obl)iari."(y)
And indeed it is one of the characteristic marks of English liberty, that our
common law depends upon custom; which carries this internal evidence of freedom along with it, that it probably was introduced by the voluntary consent of
the people.v

<.)

It Is usually cIted either by the name of Co. Litt. or as
I108t.
(u) The .. ace cIted •• 2, 3, or 4 Inst. without any author's
name. An honorary distinetron, Which, we observed, Is paid
&0 the works of no other writer; the generalltyof reports

and other tracts being quoted in the name of th. compue ..
as 2 ....entris, 4 Leonard, 1 Siderfm, and the hke,
Ff. 1, 3, 32to) J:f.l, 4, 1.
:<) cn,u, 12') Co 1, 23, 5.

")

f

1J This is the first sentence of the definition of a constitution
in the beginning of the
Institutes. It ought to be cited at length, that it may receive the execration it deserves.
It is no wonder, from this specimen, that the civil law should have experienced such
protection and patronage from all the despotic governments of Europe, and such opposition and detestation from the sturdy English barons.

CoNSTITUTlO.-&d
et quod principi placuit, legis habet vigorem: quum lege regia, qutB ae t;1I4l
imperio lata est, populus ei, et in eum omne imperium suum et potestatem concedat,
Quodcurur"'"
ergo imperaior per epistolam. con.stituit; vel cognoscens decreed; vel edicto pracepit, legem ess« amIiat; hac sunt, qutB con.stitutione.f appellantur.
PlaM ex his qua:dam sum persouales, qutB nee ad
exemplum trahuntur rpwniam non hoc princeps vult, nam quod alicui ob mentum indulsit, vel si quam
parnam iTTogavit, vc si cui sine exemplo subvenit, personam non transqreddur,
Alia: autem, quum
gellerales sint, omnu procul dubio tenent. Inst. I, 2, 6.-CURISTIAN.
U Lord Chief-J ustice Wilmot has said that .. the statute
law is the will of the legisla
ture in writing; the common law is nothing else but statutes worn out by time . .All our
law began by consent of the legislature, and whether it is now law by usage or writing is
the same thing. (2 Wits.348.) .And statute law, and common law, both originally flowed
from tho same fountain." (lb. 350.) .And to the same effect Lord Hale declares" that
many of those things that we now take for common law, were undoubtedly acts of parliament, though now not to be found of record!'
(Hist. (bm, Law, 66.) Though this is
the probable origin of the greatest part of the common law, yet much of it certainly has
been introduced by usage, even of modern date, which general convenience has adopted.
Aa in the civil law, sine scripro jIU venit, quod UIlUIl approb.lw, na"n diutumi 1IWTa C071.lleli81l
~um
comrobati legem i~lntur_
(Inst, 1, 2, 9.) Of this nature in this country is the law
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II. The second branch of the unwritten laws of .England are particular OUR
toms, or laws, which affect only the inhabitants of particular districts.
. These particular customs, or some of them, are without doubt the remains
of that multitude of local customs before mentioned, out of which the common
law, as it now stands, was collected at first by king .Alfred, and afterwards by
king Edgar and Edward the confessor: each district mutually sacrificing some
of its own special usages, in order that the whole kingdom might enjoy the
benefit of one uniform and universal system of laws. But for reasons that have
been now long forgotten, particular counties, cities, towns, manors, and lordships, were very early indulged with the privile~e of abiding by their own
customs, in contradistinction to the rest of the nation at large : which privilege
is confirmed to them by several acts ofparliament.(z)
Such is the custom of gavelkind in Kent, and some other parts of the kingdom, (thou~h perhaps it was also general till the Norman conquest,) which
*75J ordains, among other things, *that not the eldest son only of the father
shall succeed to his inheritance, but all the sons alike; and that, though
the ancestor be attainted and hanged, yet the heir shall succeed to his estate,
without any escheat to the lord.-Such is the custom that prevails in divers
ancient boroughs, and therefore called borough-English, that the youngest son
shall inherit the estate, in preference to all his elder brothers.-Such is the custom in other boroughs, that a widow shall be entitled, for her dower, to all her
husband's lands; whereas, at the -eommon law, she shall be endowed of onethird part only.-Such also are tho special and particular customs of manors,
of which every one has more or less, and which bind all the copyhold and customary tenants that hold of the said manors.-Such likewise is the custom of
holding divers inferior courts, with power of trying causes, in cities and trading
towns, the right of holding which, when no royal grant can be shown, depends
entirely upon immemorial and established usage.-Such, lastly, are many particular customs within the city of London, with regard to trade, apprentices,
widows, orphans, and a variety of other matters. All these are contrary to the
general law of the land, and are good only by special usage; though the customs of London are also confirmed by act of parliament. (a)
To this head may most properly be referred a particular system of customs
used only among one set of the king's subjects, called the custom of merchants.
or lex mercatoria: which, however different from the general rules of the common law, is yet ingrafted into it, and made a part of it ;(b) being allowed, for
the benefit of trade, to be of the utmost validity in all commercial transactions'
for it is a maxim of law, that" cuilibet in .sua arte credendum e.st."u
(0) Mag. O:rrt.9 nen. m. Co 9.-1 Ed ..., m.
(a) 8 Rep. 126; Cro. Car. 347.

st. 2. Co 9.-14

Ed..., m .• t. 1. Co 1.-and 2 Hen, IV.
(6) Willeb.24.

Co

1.

of the road, viz.: that horses and carriages should pass each other on the whip-hand.
This law has not been enacted by statute, and is so modern, that perhaps this is the first
time that it has been noticed in a book of law. But general convenience discovered the
necessity of it, and our judges have so far confirmed it, as to declare frequently, at nisi
prius, that he who disregards this salutary rule is answerable in damages for all the consequences:
• WhilCh thiIS ru I'
." lor neg liigen tl y driivmg
. a carnage,
.
by
The action m
e IS app li e d , VIZ.:
which anyone is injured, is as ancient as the common law; but the uniform determinstion of the judges that the non-observance of this rule is negligence is of modern date.
It is now decided, that, where an injury is done by a man's driving his carriage on the
wrong side of the road, the action must be trespass, vi et armis. Lord Ellenborough
and the court laid down generally, that, where there is an immediate injury from an
immediate act of force, the proper remedy is trespass, and wilfulness is not necessary to
constitute trespass. 3 East, 593.
When two carriages meet, the impact is a reciprocal act of force; but the force of that
only is wrongful which is on the wrong side of the way.-CHRISTIAN.
It should be remembered, however, that, when the carriage is driven by a servant, the
action against the master must always be trespass on the case, unless, indeed, the wrong
W"R committed by the immediate command of the ma.ster.-SHARsWOOD.
11 The let: mercatoria, or the custom of merchants,
like the lex et con.tUetudo par iame>itI,
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The rules relating to particular customs regard e.ther the proof...r their oxitlt
ence; their legality when provcd; or their usual method of allowance. And first
we will consider the rules of proof.
*As to gavclkind, and borough-English, the law takes particular notico [*76
of them,(c) and there is no occasion to prove that such customs actually
exist, but only that the lands in question ure subject thereto. .All other private
customs must bo particularly plcaded,(d) and as well the existence of such customs must be shown, as that the thing in dispute is within the custom alleged.
The trial in both cases (both to show the existence of the custom, as, "that in
the manor of Dale, lands shall descend only to the heirs male, and never to the
heirs female;" and also to show" that the lands in question are within that
manor") is by a jury of twelve men, and not by the judges; except the same
particular custom has been before tried, determined, and recorded in tho same
court.(e)
Tho customs of London differ from all others in point of trial: for, if tho
existence of tho custom be brought in question, it shall not be tried by a jury,
hilt by certificate from the lord mayor and aldermen by the mouth of their re(.) Co. Lltt. 175.
(til Lltt.l2tl6.

(e) Dr. and st. I, 10.

describes only a great division of the law of England. The laws relating to bills of exchange, insurance, and all mercantile contracts, are as much the gcnerallaw of the land
as the laws relating to marriage or murder. But the expression has very unfortunately
led merchants to suppose, that all their crude and new-fangled fashions and devices immediately become the law of the land; a. notion which, perhaps, has been too much
encouraged by our courts. Merchants ought to take their law from the courts, and not
the courts from merchants; and when the law is found inconvenient for the purposes
of extended commerce, application ought to be made to parliament for redress. Merchants ought to be considered in no higher degree their own legislators or judges UpOD,
subjects of commerce, than farmers or sportsmen in questions upon leases or the gamelaws. For the position of Lord Coke ought never to be forgotten :-" That the common
law has no controller in any part of it, but the high court of parliament; and if it be not
uhrogated or altered by parliament, it remains still, as Littleton saith."
(QJ. Lilt. 115.)
'l'h:s is agreeable to the opinion of Mr. Justice Foster, who maintains that" the custom
of merchants is the general law of the kingdom, and therefore ought not to be left to a
jury after it has been settled by judicial determinations."
2 BUT. 122G.-ClIRiSTIAN.
That large branch of law which relates to the transactions of commerce is now a part
of the municipal law of the country, whether it be found ill statutes or codes, or adopted
by general reasoning and the authority of the opinions of jurists and civilians. It is
taken notice of judicially by the courts, and is not decided by the jury, as a mere custom
would be. Mercantile usage is often appealed to in order to explain doubtful words in
a. contract, but never to contradict or vary any settled rule or principle of law. The
sources of the mercantile law are, mainly, the Roman law, the various codes of modern
European nations, and the writings of general jurists; but it is not to be denied that
these questions were originally treated in England as matters of custom, and were referred to the decision of a jury of merchants. After one point of such custom was ascer
tained by the verdict of a jury, it was not considered proper to submit the same question to another jury. but it was thereafter judicially noticed and applied by the court •
.. Before the time of Lord Mansfield," says Mr. J. Buller, "we find that, in courts of law,
all the evidence in mercantile cases was thrown together: they were left generally to a
jury, and they produced no established principle. From that time, we all know, the
grcat study has been to find out some certain general principles, which shall be known
to all mankind, not only to rule the particular case then under consideration, but to
serve as a. guide for the future. Most of us have heard those principles stated, reasoned
upon, enlarged, and explained, till we have been lost in admiration of the strength and
stretch of the human understanding.
And I should be very sorry to find myself under
a necessity of differing from any case, which has been decided by Lord Mansfield, who
hlay be truly said to be the founder of the commercial Iuw of this country." (2 T. R.73.)
.. The law merchant," said Lord Denman, "forms a branch of the law of England; an
those customs which have been universally and notoriously prevalent amongst merchants,
and have been found by experience to be of publio use, have been adopted as a part of
it, upon a. principle of convenience. and for the benefit of trade and commerce; and,
when so adopted, it is unnecessary to plead and prove them. They are binding on .all
-without proof. Accordingly, we find that usages affecting bills of exchange and bills
of lading all) taken notice of judicially,"
6 Man. & Gr. 6G5.--SUARSWOOD.
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corder;(f) unless it be such a custom as the corporation is itself interested in,
as a right of taking toll, &c.; for then the law permits them not to certify on
their own behalf.(g)
When a custom IS actually proved to exist, the next inquiry is into the legality
of it; for, if it is not a good custom, it ought to be no longer used. ".llIalus usus
abolendus est" is an establish cd maxim of the law.(h) To make a particular custom good, the following are necessary req tisites.
1. That it have been used so long, that the memory of man runneth not to
the contrary," So that, if anyone can show the beginning of it, it is no good
custom. For which reason no custom can prevail against an express act of
*~7] *parliament,tT since the statute itself is a proof of a time when such a
I
custom did not exist.(i)
2. It must have been continued. Any interruption would cause 5. temporary
coasing ; the revival gives it a new beginning, which will be within time of
memory, and thereupon the custom will be void. But this must be nnderstood
with regard to an interruption of the right; for an interruption of the possession
only, for ten 01' twenty years, "ill not destroy the custom.Ij) As if the inhabitants of a parish have a customary right of watering their cattle at a certain pool, the custom is not destroyed, though they do not use it for ten years;
it only becomes more difficult to prove: but if the right be any how discontinued
for a day, the custom is quite at an end.
3. It must have been peaceable, and acquiesced in; not subject to contention
and dispute.(k)
For as customs owe their original to common consent, their
being immemorially disputed, either at law or otherwise, is a proof that such
consent was wanting.
4. Customs must be reasonable ;(l) or rather, taken negatively, they must not
be unreasonable.
'Which is not always, as Sir Edward Coke says,(m) to be
understood of every unlearned man's reason, but of artificial and legal reason,
warranted by authority of law. Upon which account a custom may be good,
though the particular reason of it cannot be assigned; for it snfflceth, if no
good legal reason can be assigned against it. Thus a custom in a parish, that
no man shall put his beasts into the common till the third of October, would be
~ood; and yet it would be hard to show the reason why that day in particular
IS fixed upon, rather than the day before or after.
But a custom, that no cattle
shall be put in till the lord of the manor has first put in his, is unreasonable, and
therefore bad: for peradventure the lord will never put in his, and then the
tenants will lose all their profits.(n)
*78]
*5. Customs ought to be certain. A custom, that lands shall descend to
.
the most worthy of the owner's blood, is void; for how shall this worth
be determined?
but a custom to descend to the next male of the blood, exelusive of females, is certain, and therefore good.(o) A eustom to pay two(/) ern. Car. 616.
(,) Hob. 85.
(l) Lltt. ~ 212; 4 Inst. 214.
(I) Co. Lftt. 114.
.
(1) Co. IJtt.l14.

Ibid.
Lltt. ~ 21262(-) Co. Copyh. f 33.
(0) 1 RolL Abr. 665.
(I)
(l)

C") Ilnst.

MIt scorns that a custom beginning within any time after the first year of the reign of
king Richard I. is bad.-CHITTY.
IT Therefore,
a custom that every pound of butter sold in a certain market should
weigh eighteen ounces is bad, because it is directly contrary to 13 and 14 Car. II. c.26,
which directs that every pound, throughout
the kingdom, should contain sixteen
ounces.
(3 T. R. 271.) But there could be no doubt, I conceive, but it would be a good
custom to sell lumps of butter containing eighteen ounces; for, if it is lawful to sell a
pound, it must be so to sell a pound and any aliquot part of one. The inconvenienco
and deception arise from calling that a pound in one place which is not a pound in another.-CuRIsTIAN.
Therefore, where a contract is made to sell specified goods by quantities
of weight or measure, this must mean statute weight or measure. As, if a plaintiffdeclares
fur breach of contract, in not delivering" four hundred bushels of oats," and it is proved
the agreement was for four hundred bushels in some particular measure other than the Win·
shester bushel, which is the statute measure, this is a fatal variance, and the plaintiff would
llA nonsuited.
See 4 T. R. 314. 6 T. R. 338. 4 Tsunton, 102. 11 East, 300.-CBITTY.
liS
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pence an arre in lieu of tithes, is good; but to PhY sometimes two-pen ee, and
sometimes three-pence, as the occupier of the land pleases, is bad for its uncertainty. Yet a custom, to pay a year's improved value for a fine on a copyhold
estate, is good; though the value is a thing uncertain: for the value mny at any
time be ascertained; and the maxim of law is, id cerium est, quod certum reddi

patest.1S
6. Customs, though established by consent, must be (when established) comulsory j and not left to the option of every man, whether he will use them or
no. Therefore a custom, that all the inhabitants shall be rated toward the maintenance of a bridge, will be good; but a custom, that every man is to contribute
thereto at his own pleasure, is idle and absurd, and indeed no custom at all.
7. Lastly, customs must be consistent with each other: one custom cannot be
set up in opposition to another. For if both are really customs, then both are
of equal antiquity, and both established by mutual consent; which to say of
contradictory customs is absurd. Therefore, if one man prescribes that by custom he has a right to have windows looking into another's garden; the other
cannot claim a right by custom to stop up or obstruct those 'windows: for these
two contradictory customs cannot both be good, nor both stand together.
lie
ought rather to deny the existence of the former custom.(p)
Next, as to the allowance of special customs. Customs, in derogation of the
common law, must be construed strictly,"
Thus, by the custom of
*' 0
gavelkind, an infant of fifteen years *may, by one species of conveyance, [7 ...
(called a deed of feoffment,) convey away his lands in fee-simple, or forever
Yet this custom does not empower him to use any other conveyance, or even
to lease them for seven years; for the custom must be strictly pursued-(q)20
And, moreover, all special customs must submit to the king's prerogative,
Therefore, if the king purchases lands of the nature of gavelkind, where all the
sons inherit equally; yet, upon the kin~'s demise, his eldest son shall succeed to
those lands alone.(r) And thus much for the second part of tho leges non
scripta, or those particular customs which affect particular persons or districts
only,"
(,) 9 Rep. 58.
(f) Co. Cop. i 33.

(,) Co. IJlt.15.

II A custom
that poor housekeepers
shall carry away rotten wood in a chase is bad.
being too vague and uncertain.
2 T. R. 758. A. right to glean in the harvest-field can
not be claimed at common law; neither have the poor 'of a parish legally settled such
right within the parish.
1 II. Bl. 51, 52. So, a custom for every inhabitant of an andent messuage within a parish to take a profit a prendre in the land of an individual ib
bad. But such a right may be enjoyed by prescription or grant.
4 Term Rep. iii, i18.
2 H. Bl. 393. 1 Ld. Raym.407.
1 Saund.34l, n.3; 346, n.3.-CURISTIAN.
111 This rule is founded
upon the consideration that a variety of customs in different
places upon the same subject is a general inconvenience.
The courts, therefore, will not
admit such customs but upon the clearest proof. So, where there is a custom that lands
shall descend to the eldest sister, the courts will not extend this custom to the eldest
niece, or to any other eldest female relation, but upon the same authority by which the
custom between sisters is supported.
1 T. R. 466.-CHRISTIAN.
21! There
does not appear to be any authority for this; but, on the contrary, Sir Edward
Coke, in the same section, says that a custom is not to be confined to literal :nterpretation ; for, if there be a custom within a manor that copyhold lands may be granted in
fee-simple, by the same custom they may be granted in tail for life, for years, or any
other extent whatever, because cui lieet quod maju.! non debet quod minus at non lieere.I;(TEWART.
" In some of the States- as in Pennsylvania, for instance--general
customs anc usage on
certain subjects prevailed to such an extent as to produce a distinctive common law. In
very few of the States, however, do any mere local customs exist such as are treated of by
the commentator in this section.
They, however, are to be carefully distinguished from
usages of trade or business.
These are everywhere allowed their just influence and
operation.
A usage of trade and business clearly proved to exist, to be ancient, notorious,
reasonable, and consistent with law, is permitted to explain the meanin~ of ambiguous
words in written contracts, and to control the mode and extent of their rights who!"!' the
parties have been silent,
But it is never admitted against the expressed agreement
of the parties, r-or in violation of any statute or well-established rule of law. Pel hap'
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III. 'Tho third branch of them are those peculiar laws, which by custom are
adopted and used only it certain peculiar courts and jurisdictions. And by tl:,ese
I understand the civil and canon laws.($)
It may seem a littlo improper at first view to rank these laws under the head
of leges non scripta, or unwritten laws, seeing they are sot forth by authority in
their pandects, their codes, and their institutions;
their councils, decrees, and
decretals i and enforced by an immense number of expositions, decisions and
treatises of the learned in both branches of the law. But r do this, after tho
example of Sir Matthew Hale,(t) because it is most plain, that it is not on aeoount of their being written laws that either the canon law, or the civil law, have
nny obligation within this kingdom: neither do their force and efficacy depend
upon their own intrinsio authority, which is tho case of our written laws, or acts
of parliament.
They bind not the subjects of England, because their materinls
were collected from pores or emperors, were digested by Justinian, or declared
to bo authentic by Gregory. Theso eonsiderations give them no authority here i
for tho legislature of England doth not, nor ever did, recognise allY foreign
power as superior or equal to it in this kingdom, or as having tho right to give
*80] law to any, tho meanest, of its subjects. But all the *strength that either
the papal or imperial laws have obtained in this realm, or indeed in any
other kingdom in Europe, ia only because they have been admitted and received
by immemorial usage and custom in some particular cases, and some particular
- courts i and then thoy form a branch of the leges non scripta, or customary laws j
or else because they are in some other cases introduced by consent of parliament; and then they owe their validity to tho leges scripta, or statute law. This
is expressly declared in those remarkable words of the statute 25 Hen. VIII.
c. 21, addressed to the king's royal majesty :-" This your grace's realm, rocognising no superior under God but only your grace, hath been and is free from
subjection to any man's laws, but only to such as have been devised, made, and
ordained within this realm, for the wealth of the same; or to such other as, by
sufferance of your grace and your progenitors, the people of this your reahr.
have taken at their free liberty, by their own consent, to be used among them;
and have bound themselves by 10nO' use and custom to the observance of the
same; not as to the observance of the laws of any foreign prince, potentate, or
prelate] but as to the customed and ancient laws of this realm, originally established as laws of the same, by the said sufferance, consents, and custom; and
none otherwise."
•
By the civil law, absolutely taken, is generally understood the civil or municipallaw of the Roman empire, as comprised in the institute, the code, and the
digest of the emperor Justinian, and the novel constitutions of himself and some
of his successors.
Of which, as there will frequently be occasion to cite them,
by way of illustrating our own laws, it may not be amiss to give a short and
general account,
The Roman law (founded first upon the reg~! constitutions of their ancient
kings, 110"t upon the twelve tables of the decemoiti, then upon the laws or statutes
enacted by the senate or people, the edicts of the pnetor, and the responsa pru*81] dentum, or opinions of learned lawyers, and *lastly upon the. imperial decrees, or constitutions of successive emperors) had grown to so great a
bulk. or, as Livy expresses it,(u) "tam immensus aliarum super alias acervatarum
legum cumulus," that they wore computed to be many camels' load by an author
who preceded Justini:m.(v)
This was in part romedied by the collections of'
three private lawyers, Gregorius, Hermogenes, and Papiriusj and then by ale
emperor Theodosius the younger, by whose orders a code was compiled .A.D
438, being a methodical collection of all the imperial constitutions then in force'
which Theodosian code was the only book of civil law received as authentic ill

c.

('J Ill.t. L. Co 2.
(I) nlit. O. L. Co 2.

(u) z, 3, Co 34.
Elewontl otClvil Law, 17.
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in some cases the courts have gone further than is here indicated; but the current of
judicial decisions of late years has been to restrain and limit the allowanceand mfluence
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the western part of EUtvpd v:ll mnny centuries after; and to this it ill probable
that the Franks and Goths might frequently pay some regard, in framing legni
constitutions for their newly erected kingdoms: for Justinian commanded only
in the eastern remains of the empire; and it was under his auspices that the
present body of civil law was compiled and finished by Tribonian and othcr
lawyers, about the year 533.
This consists of, 1. The institutes, which contain tho elements or first principles of the Roman law, in four books. 2. The digests, or pandects, in fifty
books; containing the opinions and writings of eminent lawyers, di~ested in a
systematical method. 3. A new code, or collection of imperial constitutions, in
twelve books; the lapse of a whole century having rendered the former codo of
Theodosius imperfect. 4. The novels, or new constitutions, posterior in time to
the other books, and amounting to a supplement to tho code; containing new
decrees of successive emperors, as new questions happened to arise. These form
the body of Roman law, or corpus juris civilis, as published about the time of
Justinian; which, however, fell soon into neglect and oblivion, till about tho
year 1130, when a copy of the digests was found at Amalfi, in Italy; which
accident, concurring with the policy of the Roman ecclesiastics,(w) suddenly
gave new vogue and authority to the civil law, introduced it into several na.
tions, and *occasioned that mighty inundation of voluminous comments, [*8"
with which this system of1aw, more than anr other, is now loaded.
...
The canon law is a body of Roman ecclesiastical law, relative to such mat,
ters as that church either has, or pretends to have, the proper jurisdiction over.
This is compiled from the opinions of the ancient Latin fathers, the decrees of
general councils, and the decretal epistles and bulls of the holy see; all which
lay in the same disorder and confusion as the Roman civil law, till, about the
year 1151, one Gratian, an Italian monk, animated by the discovery of Justinian's pandects, reduced the ecclesiastical constitutions also into some method,
in three books, which he entitled Concordia Discordantium Oanonum, but which
are generally known by the name of Decretum Graziani; These reached as low
RS the time of pope Alexander III.
The subsequent papal decrees, to the pon.
tificate of Gregory IX., were published in much the same method, under the
auspices of that pope, about the year 1230, in five books, entitled Decretalia
Gregorii Noni. A sixth book was added by Boniface VIII. about the year 1298,
which is called Sextus Decretalium. The Clementine constitutions, or decrees
of Clement V.,were in like manner authenticated in 1317, by his successor J oho
XXI!., who also published twenty constitutions of his own, called the Extrauaganfe8 Joannis, all which in some measure answer to the novels of the civil law
To these have been since added some decrees of later popes, in five books, called
Extravagantes Communes, and all these together, Gratian's decree, Gregory'll
deeretals, the sixth decretal, the Clementine constitutions, and the extravagants
of John and his SUccessors,form the corpus juris canonici, or body of the Roman
canon law.
Besides these pontifical collections, which, during the times of 'Popery, were
received as authentic in this island, as well as in other parts of Christendom,
there is also a kind of natural canon law, cOIDJ.>osed
of legatine and provincial
constitutions, and adapted only to tho exigencies of this church *and [*83
kingdom. Tho legatine constitutions were eecleeiastical lawe, enacted in
national synods held under tho cnrdlnals Otho and Othobon, legates from pope
Gregory IX. and pope Clemont IV. in the reil?n of king Honry III., about the
years 1220 and 1268. The provincial constitutions are principally tho decrees of
provinc'al synods, held under divers archbishops of Cantcrhury, from Stephen
Ilangton, in tho reign of Henry TIL, to Henry Ohichele, in the reign of Henry
V.; and adopted also by the province or York(x) in the rcign of Henry VI.
At the dawn of tho Reformation, in tho reign of king Henry VIII., it was
enacted in parliament(y) that a review should be had of the canon law; and,
till such review should be made, all canons, constitutions, ordinances, and syno\ "') See f 1. page 18.
(a) Durn'. EccI. La.... pref. till.

( ) Statuta 25 nen. VIII. c.19. rcTI·ed and ::oullrme<l b.
1 Eli%.c. 1.
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dals provincial, being then already made, and not repugnant to the law of the
!and or the king's prerogative, should still be used and executed.
And, as no
such renew has yet been perfected, upon this statute now depends the authority
of the canon law in England.
As for the canons enacted by the clergy under James I. in the year 1603, and
never confirmed in parliament, it has been solemnly adjudged upon !he principles of law and the constitution, that .where they are not merely declaratory
of the ancient canon law, but are introductory of new regulations, they do not
bind the laity,(z)whl!tever regard the elergy may think proper to pay them."
There are four species of courts in which the civil and canon laws are per.
mitted, under different restrictions, to be used: 1. The courts of the archbishops
and bishops, and their derivative officers, usually called in our law courts Christian, curios Christianitatis, or the ecclesiastical courts. 2. The military courts.
3. The courts of admiralty.
4. The courts of the two universities.
In all,
their reception in general, and the different degrees of that reception, are grounded
*84] entirely upon custom, corroborated in the latter instance by act of *parliament, ratifying those charters which confirm the customary law of
the univcrsities.
The more minute consideration of these will fall properly
under that part of these commentaries which treats of the jurisdiction of courts.
It will suffice at present to remark a few particulars relative to them all, which
!Day serve to inculcate more strongly the doctrine laid down concerning them.(a)
1. And, first, the courts of common law have the superintendency over these
courts j to keep them within their jurisdictions, to determine wherein they exceed them, to restrain and prohibit such excess, and, in case of contumacy, to
punish the officer who executes, and in some cases the judge who enforces, the
sentence so declared to be illegal.
2. The common law has reserved to itself the exposition of all such acts of
parliament as COncern either the extent of these courts, or the matters depending
before them. And therefore, if these courts either refuse to allow these acts
of parliament, or will expound them in any other sense than what the common
law puts upon them, the king's courts at Westminster will grant prohibitions to
restrain and control them.
3. An appeal lies from all these courts to the king, in the last resort ; whicn
proves that the jurisdiction exercised in them is derived from the crown of England, and not from any foreign potentate, or intrinsic authority of their own.And, frOID these three strong marks and ensigns of superiority, it appears beyond a doubt that the civil and canon laws, though admitted in some cases by
custom in some courts, are only subordinate, and leges sub graviori leqe; and that,
thus admitted, restrained, altered, new-modelled, and amended, they are by no
means with us a distinct independent species of laws, but are inferior branches
of the customary or unwritten laws of England, properly called the king's
ecclcsiastical, the Iring's military, the king's maritime, or the king's academical
laws.
"85]
*Let us next proceed to the leges scripta, the written laws of the kmgdom, which are statutes, acts, or edicts, made by the king's majesty, by
and with the advice and consent of tho lords spiritual and temporal, and commons
in parliament assembled.Is)
The oldest of these now extant, and printed in our
statute books, is the famous magna charta, as confirmed in parliament 9 Hen. II!.,
though doubtless there were many acts before that time, the records of which
(.) stta. l05i.
(..) HrJe, Hist c. 2.

(6) 8 Rep. 20..

" Lord Hardwicke cites the opinion of Lord Holt, and declares it is not denied by any
one, that it is very plain all the clergy are bound by the canons confirmed by the king
only, but they must be confirmed by the parliament to bind the laity. (2 Atk. 605.)
Hence, if the archbishop of Canterbury grants a dispensation to hold two livings distant
from each other more than thirty miles, no advantage can be taken of it by lapse or
otherwise in the temporal courts, for the restriction to thirty miles was introduced by a
rnnon made since the 25 Hsn VIII. 2 BI. Rep. 968.-CHRISTJAN.
•
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are now lost, and the determinations of them perhaps at present cnrronUy
received for the maxims of the old common law.
The manner of making these statutes will be better considered hereafter,
when we exqmine the constitution of parliaments. At present we will only take
notice of the different kinds of statutes, and of some general rules with regard
to their construction.(c)
First, as to their several kinds. Statutes are either general or special, publi«
or private. A l?eneral or public act is an *universal rule, that regards the [*86
whole community] and of this the courts of law are bound to take notice
judicially and ex officio j without the statute being particularly pleaded, or furmally set forth by the party who claims an advantage under it. Special or
private acts are rather exceptions than rules, being those which only operate
upon particular persons, and private concerns; such as the Romans entitled
senatus decreta, in contradistinction to the senatu8 consulta, which regarded the
whole community;(d) and of these (which are not promulgated with the same
notoriety as the former) the judges are not bound to take notice, unless they
be formally shown and pleaded. Thus, to show the distinction, the statute 13
Eliz. c. 10, to prevent spiritual persons from making leases for longer terms
than twenty-one years, or three lives, is a public act; it being a rule prescribed
to the whole body of spiritual persons in the nation: but an act to enable the
bishop of Chester to make a lease to A.B. for sixty years is an exception to this
rule; it concerns only the parties and the bishop's successors; and is therefore
a private act."
tC) The method of citing these lids of parliament Is
ftl"lous. !lany of our ancient statu teo are called after the
lIRIDeof the place where the parliament was held that
made them; ... the statutes of ~lcrton and Marleberge, of
Westminster, Gloucester, and Winchester. Others are denominated entirely from their suLjcet, os the statutes of
W..les and Ireland, the articuli cieri, and the prl£rogallva
Some are distinguished by their Imtlal words, a
method of citing very ancient, bemg used by the Jews in
denomlnatlng the books of the Pentateuch; by the Christlan church m distinguishing their hymns and dmne officee;
by the Romanists in describing their papal bulls; and, in
short, by the whole body of ancient cmtlane and canonlsts,
smong whom this method of citation generally prevailed,
not only with regard to chapters, bnt Inferior sections olso;
In Imitation of all wbich we .till call some of our old sla-

"gi'.

tutes by their initW words, 88 the statute of quia tmptort,/
and th .•t of eireumspecte agat;'. Dut the most usual method
of citmg them, especially since the time of Edward the
Socond, i. by naming the year of the kin!;'s reIgn In which
the statute was made, together with the chapter, or partseuIar act, according to Its numeral order, es 9 Goo. II. Co 4, ror
all the acts or one sessIon of parhament taken together
make properly Int one statute] and therefore, when two
seesions have Leen held in one year, we usuallj- mentlon
stat. 1 or 2. Thus the bill of rights Is cited as 1 W. and M
st, 2. c. 2, signifying that it is the second chapter or act of
the second statute, or the laws made In the second .... ion
of parliament, in the first year of king William and queen
!lary.
(of) Gravln. Orig. q 2!.

23 See other cases upon the distinction
between public and private acts. Bae, Ab. Statuto
F. The distinction between public and private acts is marked with admirable precision
by Mr. Abbot, (the present Lord Colchester,) in the following note, in the printed report
from the committee for the promulgation of the statutesr-c-runt.re ANDPRIVATEACTS.1. IN LEGALLANGUAGE,-l. Acts are deemed to be public and general acts which the judges
will take notice of without pleading,-viz.,
acts concerning the king, the queen, and the
prince] those concerning all prelates, nobles, and great officers; those concerning the
whole spirituality, and those which concern all officers in general, such as all sheriffe,
&c. Acts concerning trade in general, or any specific trade; acts concerning all persone
generally, though it be a special or particular thing, such as 0. statute concerning assizes,
or woods in forests, chases, &c. &c. Com. Dig. tit. Parliament, (R. 6.) Bac, Ab. Statute
F. 2. Private acts are those which concern only a particular species, thing, or person,
of which the judges will not take notice without pleading them,-viz.,
acts relating to
the bishops only; acts for toleration of dissenters; acts relating to any particular place,
or to divers particular towns, or to one or divers particular counties, or to the colleges
only in the universities. Com. Dig. tit. Parliament, (R.7.)
3. In a general act there may
be a private clause, ibid. and a private act, if recognised by a public act, must afterwards he
noticed by tho courts as such. 2 Term Rep. 569. 2. IN PARLlAlIEYTARY
LANGUAGE,-l. The
distinction between public and private bills stands upon different grounds as to fees. All
bills whatever from which private persons, corporations, &C. derive benefit, are subject
to the payment of fees; and such bills are in this respect denominated private bills. Instances of bills within this description are enumerated
in the second volume of Mr.
Hatsel's Precedents of Proceedings in the House of Commons, edit. 1796, p. 267, &c. 2.
In p'arliamentary language another sort of distinction is also used: and some acts are called
public general acu, others public local act.t,-viz., church acts, canal acts, &c. To this class
may also be added some acts which, though public, are merely personal,-viz.,
acts of
attaicder, and patent acts. &0. Others are called private acts. of which latter class some
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Stetntes also are either declaratory of the common law, or remedial of some
defects therein." Declaratory, where the old custom of the kingdom is almost
fallen into disuse, or become disputable; in which case the parliament has
thought proper, in perpetuum rei testimonium, and for avoiding all doubts and
difficulties, to declare what the common law is and ever hath been. Thus the
statute of treasons, 25 Edw, III. cap. 2, doth not make any new species of
treasons, but only, for the benefit of the subject, declares and enumerates those
several kinds of offence which before were treason at the common law. Remedial statutes are thor.e which are made to supply such defects, and abridge such
superfluities, in the common law, as arise either from the gencral imperfection
of all human laws, from change of time and circumstances, from the mistakes
and unadvised determinations of unlearned (or even learned) judges, or from any
other cause whatsoever. And this being done, either by enlarging the common
*87] law, where it was too narrow and circumscribed, or by restraining it
*where it was too lax and luxuriant, hath occasioned another subordinate
division of remedial acts of parliament into enlarging and restraining statutes.
To instance again in the case of treason: clipping tho current coin of the king- ,
dom was r.n offence not sufficiently guarded against by the common law; thereforo it was thought expedient, by statute 5 Eliz. c. 11, to make it high treason,
which it was not at the common law: so that this was an enlarging statute.2I
At eommo-i law also spiritual corporations might lease out their estates for any
term of ycars, till prevented by the statute 13 Eliz. before mentioned: this was,
therefore, a restraining statute.
Secondly, the rules to be observed with regard to the construction of statutes
are principally these which follow,"
1. Thero are threo points to be considered in the construction of all remedial
statutes; the old law, tho mischief, and tho remedy: that is, how the common
law stood at the making of the act; what the mischief was, for which the common hl.'v did not provide j and what remedy the parliament hath provided to
cure this mischief And it is the business of the judges so to construe the act
as to snppress the mischief and advance the remedy.(e) Let us instance again
in the same restraining statute of 13 Eliz. c. 10: By the common law, ecclesiastical corporations might let as long leases as they thought proper: the mischief
was, that they let long and unreasonable leases, to the impoverishment of their
succensora j the remedy applied by tho statute was by making void all leases by
eccleeiastlcal bodies for longer terms than three lives, or twenty-one years. Now,
in the construction of this statute, it is held, that leases, though for a longer
C')

3 Rep. 7; 00. JJtt.l1,

42.

are local,-viz.,
enclosure acts, &c.; and some personal,-viz.,
such as relate to names,
estates, divorces, &c.
In many statutes which would otherwise have been private, there are clauses by which
they are declared to be public statutes. Bac. Ab. Statutes F.-CnITTY.
2' This division is generally expressed by declaratory statutes and statutes introductory
of l\ new law. Remedial statutes are generally mentioned in contradistinction
to penal
statutes.
See note 19, p. 88.-CHRISTJAN.
15 This statute
against clipping the coin hnrdlv corresponds with the general notion
either of a remedial or an enlarging statute.
In ordinary legal language remedial
statutes are contradistinguished
to penal statutes.
An enlarging or an enabling statute
is one which increases, not restrains, the power of notion, as the 32 lIen. VIII. c. 28,
which gave bishops and all other sole ecclesiastical corporations, except parsons and
vicars. a power of making leases, which they did not POSS('BSbefore, is always called an
enabling statute.
The 13 Eliz. c. 10, which afterwards limited that power, 'is, on the
contrary, styled a restraining
or disabling statute.
See this fully explained by the
learned commentator, 2 Book, p. 319.-CIIRISTIAN.
• Where there are conflicting decisions upon the construction of a statute, the court
must refer to that which ought to be the source of all such decisions,-that
is, the words
of the-statute itself, per Lord Ellenborough.
16 East, 122.
The power of construing a statute is in the judges of the temporal courts, who, in easel!
of doubtful construction, are to mould them according to reason and convenience, to the
IlMt use. Hob. 346. Plowd.109.
3 Co. 7.-CHITTY.
M
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term, if made by a bishop, are not void during the bishop's contmuuneo in his
soo; or, if made by a doan and chapter, they are not void during tho eontinunnee
of the dean; for tho act was made for the benefit and protection of tho suceessor.Ij") The mischief is therefore sufficiently suppressed by vacating tilt-In
after tho determination of the interest of the *grantors; but the leases,
*88
during their continuance, being not within tho mischief, ure not within [
the remedy.
2. A statute, which treats of things or porsons of an inferior rank, cannot by
nny general words be extended to those of"a superior." So a statute, treatill,g
of "deans, prebendaries, parsons, vicars, and others hat1ing spiritual promotion.'
is hold not to extend to bishops, thou/?h thoy have spiritual promotion, deans
heing tho highest persons named, and bishops boin~ of a still higher order.(g)
3. Penal statutes must be construed strictly. Thus tho statuto 1 Edw. VI.
c. 12, having enacted that those who are convicted of stealing horses should not
have she benefit of clorgy, the judges conceived that this should not extend to
him that should steal but one horse= and therefore procured a now act for that
purpose in the following year.(h) And, to come nearer our own timos, by the
statute 14 Geo II. c. 6, stealing sheep, or other cattle, was made felony, without
benefit of clergy. But these general words, "or other cattle," being looked upon
as much too loose to create a capital offence, the act was held to extend to
nothing but mere sheep. And therefore, in tho next sessions, it was found
necessary to make another statute, 15 Geo. II. c. 34, extending tho former to
bulls, cows, oxen, steers, bullocks, heifers, calves, and lambs, by name."
(/) c-, Lltt. 45. 3 Rep. 60. 10 Rep. 58.
(') 2 I1.p. 46.

(A) 2 and 3 Edw. Y1. c. 33.

n.... Elem.

c. 12.

2'/ Modern statutes of importance
have what is commonly called a "dictionary clause,"
the object of which is to define what persons, things, places, &c. shall be included in
every general word used in the act. For example, the first section of the Limitation of
Actions, act 3 and 4 Wm, IV. c. 27, defines what shall be included in the words "land,"
"rent," and "person."-IIARGRAvE.
2'J Lord
Hale thinks that the scruple of the judges did not merely depend upon the
words being in the plural number, because no doubt had ever occurred respecting former
statutes in the plural number; as, for instance, it was enacted by the 32 lien. VIII. c. 1
that no person convicted of burning any dioellinq-houees should be admitted to clergy, But
the reason of the difficulty in this case was, because the statute of 37 Hen. VIII. c. 8 was
expressly penned in the singular number,-..[f any man do Meal any horse, mare, or fil(1J. and
then this statute, varying the number, and at the same time expressly repealing all other
exclusions of clergy introduced since the beginning of Hen. VIIL, it raised a doubt
whether H were not intended by the legislature to restore clergy where only one horse
was stolen. 2 H. P. C. 365.
It has since been decided, that where statutes use the plural number, a single instance
will be comprehende I, The 2 Geo. II. c.25 enacts, that it shall be felony to steal uny
oank-nores ; and it has been determined that the offence is complete by stealing 01U
bank-note. Hassel's Case, Leach, Cr. L. l.-CURISTIAN.
29 There are some kinds of statutes
in the construction of which the courts have con
sidered themselves bound to adhere more closely to the words than in other cases, Thi>
is termed strict construction.
The text confines it to penal statutes ; but there are other,
also of this class, .A13 to penal statutes, however, it is to be observed that such laws fir'
not to be construed so strictly as to defeat the obvious intention of the legislature. The
United States tis. Wiltberger, 5 Wheat. ;6. They are to be construed strictly in that
sense that the case in hand must be brought within the definition of the law, but not so
strictly as to exclude a case which is within its words taken in their ordinary acceptation:
that Is to say, there is no peculiar technical meaning given to language in penal any
more than in remedial laws. U.S. vs. Wilson, Baldw, C. C. Rep. 78. Hall vs. The State,
20 Ohio, 7. But, besides 'penal statutes, laws made in derogation of common right are
to be construed strictly; as, for instance, statutes for any cause disabling any person of
full age and sound mind to make contracts. Smith tis. Spooner, 3 Pick. 229. So statutes
conferring exclusive privileges on corporations or individuals fall under this rule
Sprague tis. Birdsall, 2 Cowen, 419. Young tis. lIIcKensie, 3 Kelly, 31. Charters of moor
poratlon are to be construed most strongly against those corporations or persons who
claim rights or powers under them. and most favourably for the public. Mayor vs. Rail.
road Co., 7 Georgia, 221. Railroad Co. vs. Briggs, 2 N. Jersey, 623. In the same class are

VOL.1.-5

65

88

OF THE LAWS

[Ixraoi,

4. Hwtutes against, frauds" are to be liberally and beneficially expounded
This may seem a contradiction to the last rule; most statutes against frauds
being in their conscquenccs penal. But this difference is here to be taken.
where the statute acts upon the offender, and inflicts a penalty, as the pillory or
~ fine, it is then to be taken strictly; but when the statute acts upon the offence,
by setting aside the fraudulent transaction," here it is to be construed liberally.
Upon this footing the statute of 13 Eliz. c. 5, which avoids all gifts of goods,
*89] &c. made to defraud creditors and others, was *held to extend by tho
general words to a gift made to defraud the queen of a forfeiture.If)"
(1)3 Rep. 8::'

statutes which 'impose restrictions on trade or common occupations, or which levy a tax
upon them. Sewall VB. Jones. 9 Pick. 412. So a statute conferring authority to impose
taxes, Moseley VB. Tift, 4 Florida, 402. So laws exempting property from taxation.
Cincinnati College VB. Uhio, 19 Ohio, 110. So when the liberty of the citizen is involved.
Pierce's Case, 4 Shipley, 255. The power invested in public bodies to take the lands of
private persons for public uses is in derogation of the common law, and ought therefore
to receive a rigid interpretation. Sharp VB. Speir, 4 Hill, 76. Sharp VB. Johnson, ibid. 9!!.
Enough has been specified to illustrate the general bearing and application of the principle of strict construction.
By far the most important question, which has ever been agitated, has been in regard
to the constitution of the United States. Two schools of constitutional law-the National
and State-Rights school-maintain
different doctrines upon this subject. The former
have always contended that the delegations of power to the federal government ought to
receive a large and liberal interpretation;
and that at all events, wherever a general
object was within the scope of the powers specified, Congress ought to be considered as
invested with a large discretion as to the means to be employed for the purpose of giving
effect to the power, and especially that there existed no limitation upon their right to
appropriate the public money but their own judgment of what would conduce to the
.. general welfare." On tho other hand, the State-Rights school zealously contend that,
the government being conceded to be one of special limited powers, such a principle of
construction as that assumed on the other side in effect destroys all limitation ; that any
thing and every thing can bo reached under the power of appropriating money for the
"general welfare;" that Congress can employ no means except such as are necessary as
well as proper to the end, and have no right to assume a substantive power, not granted,
as incidental.
Non nobis tantas componere lites.-SUARSWOOD.
aoTheso arc generally called remedial statutes; and it is a fundamental rule of construction that penal statutes shall be construed strictly, and remedial statutes shall be
construed liberally. It was one of the laws of the twelve tables of Rome, thnt whenever
there was a question between liberty and slavery, the presumption should be on the side
of liberty. This excellent principle our law has adopted in the construction of penal
statutes; for whenever any ambiguity arises in a statute introducing a new penalty or
punishment. the decision shall be on the side of lenity and mercy; or in favour of natural
right and liberty; or, in other words, the decision shall be according to the strict letter
ill favour of the subject. And though the judges in such cases may frequently raise and
solve difficulties contrary to the intention of tho legislature, yet no further inconvenience
can result than that the law remains as it was before the statute. And it is more consonant to principles of liberty that the judge should acquit whom the legislator intended
to punish, than that he should punish whom the legislator intended to discharge with
impunity. But remedial statutes must be construed according to the spirit; for, in
,pving relief against fraud, or in the furtherance and extension of natural right and
Justice, tho judge may safely go beyond even that which existed in the minds of those
'li'ho framed the law.-CnRlsTIAN.
31 And, therefore, it has been held that the same words in a statute will bear different
interpretations, according to the nature of the suit or prosecution instituted upon them.
As by the 9 Ann. c. 14, tho statute against gaming, if any person shall lose at any time
or sitting lOt. and shall pay it to the winner, he may recover it back within three months;
and if the loser does not within that time, any other person may sue for it and treble the
value beeides. So where an action was brought to recover back fourteen guineas, which
had been won and paid after a continuance at play, except an interruption during dinner,
the court held the statute was remedial, as far as it prevented the effects of gaming.
without inflicting a penalty, and, therefore, in this action, they considered it one time
or sitting; but they said if an action had been brought by a common informer for the
oenalty, they would have construed it strictly in favour of the defendant, and would
I/we held that the money had been lost at two sittings. 2 Bl. Rep. 1226.-CuRISTIAN.
17 Rome kinds of statutes
arc held entitled to receive a liberal or favourable In terpr=
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5. One part of a statute must be so construed by another, that the whole
may (if possible) stand: ut res magis valeat, quam pereat. As if land bo
vested in the king and his heirs by act of parliament, saving the right of A
and A. has at that time a lease of it for three years: here A. shall hold it for
his term of three years, and afterwards it shall go to the king. For this interpretation furnishes matter for every clause of the statute to work and operate
upon. But,
6. A saving, totally repugnant to the body of the act, is void. If, therefore,
an act of parliament vests land in the king and his heirs, saving the right of all
persons whatsoever; or vests the land of A. in the king, saving the right of
A.; in either of these cases the saving is totally repugnant to the body of tho
statute, and (if good) would render the statute of no effect or operation; and
therefore the saving is void, and the land vests absolutely in the king.(k)U
7. ·Where the common law and a statute differ, the common law srives place
to the statute; and an old statute gives place to a new one. And tIlis upon a
general principle of universal law, that" leges posteriores prlores contraries abrogant:" consonant to which it was laid down by a law of the twelve tables at
Rome, that" quod populus postremum jussit, id jus ratum esto:" But this is to he
understood only when the latter statute is couched in negative terms, or where
its matter is so clearly repugnant that it necessarily implies a negative. As if
a former act says, that a juror upon such a trial shall have twenty pounds a
year; and a new statute afterwards enacts, that he shall have twenty marks :
here the latter statute, though it does not e).l>ress, yet necessarily implies a
negative, and virtually repeals the former.
For if twenty marks be made
qualification sufficient, the former statute which requires twenty pounds is at nn
end.(l) But if both acts bo merely affirmative, *and the substance such l*UO
that both may stand together, here the latter docs not repeal tho former,
but they shall both have n concurrent efficacy. If by a former law an offence
be indictable at the quarter-sessions, and a latter law makes the same offence
indictable at the assizes, here the jurisdiction of the sessions is not taken away,
but both have a concurrent jurisdiction, and the offender may be prosecuted tit
either: unless the new statute subjoins express negativo words, as, that the
offence shall be indictable at the assizes, and not elsewhere.(m)"
(0) 1 R.,. 41.
(I) Jenk. Cent. 2, 73.

(m)l1 Rep.0.'1.

tation. Thus, remedial laws are to be so construed as to suppress the mischief anti
advance the remedy. Smith VS. Maffott, 1 Rub. 65. Franklin V8. Franklin, 1 Mnryl. Ch,
342. Carey VB. Giles, 9 Geo. 253. So laws which have reference to the public welfare or
the policy of the State, which are intended to encourage her staple productions, to
maintain public peace and security, or to extend the blessings of education, 'Volcott VB.
Pond, 19 Conn. 597. Bryan VB. Dennis, 4 Florida, 445. In like manner. acts of the legislature relative to the general administration of justice. Mitchell VB. Mitchell, 1 Gill. 66.
-SHARSWOOD.
S3 But a proviso, (that is, a clause ingrafted upon a preceding and complete enactment,
9 B. & C. 835,) though totally repugnant to the body or provision of the act, shall not be
void, but shalt stand, being held to be a repeal of the preceding enactment, by analogy
to the well-known rule of construction applicable to testamentary instruments, that a
later clause, if inconsistent with a former one, expresses the last intention and revokes
the preceding expressions. Fitz. 195, Bac. Abr. Statute.-HARGRAvE.
.
at Later statutes abrogate prior ones.
In affirmative statutes. however. such parts of
the prior as may be incorporated into the subsequent one. and are consistent with it.
must be considered in force. Daviess t·B. Fairbairn. 3 Howard U. S. 636. Where two
statutes can be construed together so as to allow both to stand. the latter will not be
construed a repeal of the former. Morris VB. Canal Co., 4 'Vatts & Sergo 461. Canal
Co. V8. Railroad Co., 4 Gill & John.!.
Statutes which apparently conflict with each
other are to be reconciled as far as may be, on any fair hypothesis. and effect given to
each if it can be, and especially if it is necessary to preserve the titles to property undisturbed.
Beals VB. Hale. 4 Howard U. S. 37. The law does not favour repeals by implication. Bowen va. Lean, 5 Hill, 221. Wyman V8. Campbell. 6 Porter, 219. Strut V8.
Commonwealth, 4 W. & S.• 209. A subsequent statute, attaching milder and different
punishments to offences than are attached to the same offence by a prior statute, is a
repeal of such
The State t·.~.Whit\' orth, 8 Porter. 434. A general
_ prior statute.
67 law
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8. If a statute, that repeals another, is itself repealed afterwards, the first
statute ishereby revived, without any formal words for that purpose. So whee
the statutes of 26 and 35 Hen. VII!., declaring the king to be the supreme head
of the church, were repealed by a statute 1 and 2 Philip and Mary, and this
latter statute was afterwards repealed by an act of 1 Eliz. there needed not any
express words of revival in Queen Elizabeth's statute, but these acts of King
Henry were impliedly and virtually revived,(nyo
9. .Acts of parliament derogatory from the power of subsequent parliaments
bind not. So the statute 11 Hen. VII. o. 1, which directs that no person for
assisting a king de facto shall be attainted of treason by act of parliament or
otherwise, is held to be good only as to common prosecutions for high treason;
but will not restrain or clog any parliamentary attaindcr.(o) Because the legislature, being in truth the sovereign power, is always of equal, always of absolute
authority: it acknowledges no superior upon earth, which the prior legislature
must have been, if its ordinances could bind a subsequent parliament. .And
upon the same principle Cicero, in his letters to Atticus, treats with a proper
contempt these restraining clauses, which endeavour to tie up the hands of sue*91] ceeding legislatures. "When you repeal the *law itself, (says he,) you
at the same timo repeal the prohibitory clause, which guards against such
repeal." (p)
10. Lastly, acts of parliament that are impossible to be performed are of no
validity: and if there arise out of them collaterally any absurd consequencee,
manifestly contradicto~ to common reason, they are, with regard to those col.
lateral consequences, vOld.36 I lay down the rule with theso restrictions; though
I know it is generally laid down more largely, that acts of parliament contrary
to reason are void. But if the parliament will positivcly enact a thing to be
done which is unreasonablo, I know of no power in tho ordinary forms of tho
constitution that is vested with authority to control it: and the examples usually
alleged in support of this sense of the rule do none of them prove, that, where
the main object of a statute is unreasonable, the judges are at liberty to reject
it; for that were to set the judicial power above that of the legislature, which
would be subversive of all government. But where some collateral matter arises
out ofthc general words, and happens to be unreasonable; there the judges are
in decency to conclude that this consequence was not foreseen by the parliament,
and therefore they are at liberty to expound the statute by equity, and only
quoad hoc disregard it. Thus if an act of parliament gives a man power to try
all causes, that arise within his manor of Dale; yet, if a cause should arise in
(.) , Inst, 325.
(0) UIl3t.43.

(,>

Cum I"" a1mJ[latur. iUud ip"""
eam abrogan oporteai; I. 3, tp.23.

abrogatur, quo tum

however, does not operate a repeal of n special law upon the same subject passed previous to the general law. McFarland 11$. The State Bank. 4 Pike. 410.-SuARswooD.
~ Where a repealing statute is itself repealed, the first or original statute is thereby
ipso facto revived. Commonwealth 1IS. Churchill, 2 Metc. 118. Directors 11$. Railroad
Co., 7
& S. 236. Harrison 11$. 'Valker. 1 Kelly, 32. The repeal ofa statute, however.
will not be construed to divest rights which have vested under it. Davis 11$. Minor, 1
Howard, (Miss.,) 183. James vs. Dubois, 1 Harr. 285. Mitchell 118. Doggett. 1 Branch,
'356. The repeal of a prohibitory act does not make valid contracts prohibited by it
whieh were made while it was in force. Milne 118. Huber. 3 McLean. 212. Whore a
statute, reviving a statute which had been repealed, is itself repealed. the statute which
was revived stands as it did before the revival. Calvert 11$. Makepeace. 1 Smith, SU.
This rule has been altered in England by St. 12 & 13 Vict. C. 21. S. 5, which enacts that
repealed statutes shall not be revived by the repeal of the act repealing them, unless
express words be added reviving such repealed acts. The same enactment was made in
Virginia in the year 1789.-SuARswooD. '
36 If an act of parliament is clearly and unequivocally expressed. with all deference to
the learned commentator, I conceive it is neither void in Its direct nor collateral consequences, however absurd and unreasonable they may appear. If the expression will
admit of doubt, it will not then be presumed that that construction can be agreeable to
the intention of the legislature, the consequences of which are unreasonable; but where
the signification of a statute is manifest, no authority less than that of parliament can
restrain its oper ...tion.-CuRISTIAY
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which 110 himself is party, the act is construed not to extend to that, because It
unreusonable that any man should determine his own quarrel.(q) But, if WI':
could conceive it possible for the parliament to enact, that he should try as well
his own causes as those of other persons, there is no court that has power to defeat the intent of the legislature, when couched in such evident and express
words, as leave no doubt whether it was the intent of the legislature or no,"
These are the several grounds of the laws of England: over and above which,
equity is also frequently called in to *assist, to moderate, and to explain [*9'}
them. 'What equity is, and how impossible in its very essence to be re...
duced to stated rules, hath been shown in the preceding section. I shall therefore only add, that (besides the liberality of sentiment with which our commo.n
law judges interpret acts of parliament, and such rules of the unwritten law as
are not of a positive kind) there are also peculinr courts of equity established t ir
the benefit of the subject: to detect latent frauds and concealments, which the
process of the courts of law is not adapted to reach; to enforce the execution
of such matters of trust and confidence, as are binding in conscience, though not
cognizable in n court of law; to deliver from such dangers as are owing to misfortune or oversight; and to give a more specific relief, and more adapted to
the circumstances of the case, than can always be obtained by the generality
of the rules of the positive or common law. This is the business of our courts
of equity, which however are only conversant in matters of property.
For the
freedom of our constitution will not permit, that in criminal cases a power
is

(f> 8 Rep. 118.

The fullowing canons of interpretation may be added to those stated in the text:11. A statute shall always be so construed as to operate prospectively, and not retrospectively, unless, indeed, the language IS so clear as to preclude all question as to the
intention of the legislature. Sayre vs. 'Visner, 8 Wend. 661. Hastings vs. Lane, 3 Shep.
134. Brown vs. Wilcox, 14 S. & M. 127. Quackenbush rs. Danks, 1 Denio, 128. This i~
a very important rule and frequently called into exercise. The provision in the Federal
and most of the State constitutions prohibiting the passage of ex post facto laws has been
confined by construction to criminal or penal laws; and the power of the legislature to
affect injuriously vested rights, when the obligation of contracts is not vioiated, is generally conceded, Hence the value and necessity of the rule in question.
12. Contemporaneous usage may be resorted to as evidence of the construction put
upon a statute by those best acquainted with the mind and intention of the lawmakers,
When a particular construction has thus been assumed and acted on at an early day,
and especially if many titles depend upon it, the courts will not at a subsequent period
disturb it, even if it should appear to be indefensible on principle. McKeer vs. Delancy,
5 Cranch, 22. Chesnut us, Shane, 16 Ohio, 5HI. Kernion es, Hills, 1 Louis. Ann. R. 419.
1:1. The judicial interpretation of the statute of a State as settled by its own courts is
to be received and followed by the courts of other States and by the Federal Judiciary.
Johnston vs. The Bank, 3 Strobh. Eq. 263. Hoyt vs. Thompson, 3 Sandf. Supremo Court,
416. So even the Supreme Court of the United States is held bound by the determination
of the State courts upon the construction of their State constitutions, and the validity of
State laws as dependent thereon. Elmendorf vs. Taylor, 10 Wheat, 152. Harpending vs.
Dutch Church, 16 Peters, 439.
.
14. Where there has been a general revision of the statute code of a State, under the
authority of the legislature, and the revision has been approved and adopted, 11. mere
change of phraseology introduced by the revisers will not be held to have effected :I
change, unless such appear clearly to have been the intention.
Chambers us, Carson,
2 Whart. 9. Commonwealth vs. Rainey, 4 W. & S. 186. In re Brown, 21 Wendell, 316
It has been held in some States, however, that where a statute is revised and a provision
contained in it is omitted in the new statute, the inference is that a change in the law is
intended. If the omission is accidental, it belongs to the legislature to supply it. Back t'~
Spofford, 31 Maine, 34. Ellis us, Paige, 1 Pick. 43.
15. A statute cannot be repealed by usage or become obsolete by non-user. 'Vright v••
Crane, 13 Sergo & R. 447. Snowden va. Snowden. I Bland. 550. When the circumstances
or business of a community so materially change that the facts no longer can arise to
which a statute was meant to apply. in that sense it may become obsolete. It may,
however, so happen that the current of legislation shows that an old statute, never
actually repealed, was regarded by the Iegislature as no longer in force; and in that cast'
il may be regarded as repealed by implication. Hill es, Smith, 1 Morris, 70.-SHARSWJOL'
S1
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should be lodged in any judge, to construe the jaw otherwise than according
to the letter. This caution, while it admirably protects the public liberty, can
never bear hard upon individuals. A man cannot suffer more punishment than
the law assigns, but he may suffer less. The laws cannot be strained hy par·
tiality to inflict a penalty beyond what the letter will warrant; but, ill cases
where tho letter induces any apparent hardship, the crown has the power to
pardon

SECTION

IV.

OF THE COUNTRIES SUBJECT TO THE LAWS OF
ENGLAND.
THE kingdom of England, over which our municipal laws have jurisdiction,
includea not, by the common law, either 'Wales, Scotland, or Ireland, or any
other part of the king's dominions, except the territory of England only. And
ret the civil laws and local customs of this territory do now obtain, in part or
m all, with more or less restrictions, in these and many other adjacent countries;
of which it will be proper first to take a review, before we consider the kingdom of England itself, the original and proper subject of these laws.
Wales had continued independent of England, unconquered and uncultivated,
in the primitive pastoral state which Caisar and Tacitus ascribe to Britain in
~eneral, for many centuries; even from the time of the hostile invasions of the
Saxons, when the ancient and Christian inhabitants of the island retired to those
natural intrenchments, for protection from their pagan visitants.
But when
these invaders themselves were converted to Christianity, and settled into regular and potent governments, this retreat of the ancient Britons grew every day
narrower; they were overrun by little and little, gradually driven from one fastness to another, and by repeated losses abridged of their wild independence.
Very early in our history we find their princes doing homage to the crown of
England; till at length in the reign of Edward the First, who may justly be
*94] styled the conqueror of *1¥ales, the line of their ancient princes was
abolish ed, and the King of England's eldest son became, as a matter of
course,' their titular prince; the territory of Wales being then entirely reannexed (by a kind of feodal resumption) to the dominion of the crown of England;(a) or, as the statute' of Rhudlan(b) expresses it, "Terra Wallie: cum
incolis suis, prius regi jure jeodali subjecta, (of which homage was the sign,) jam
in proprietatis dominium totaliter et cum integritate conversa est, et coronre regni
Anglire tanquam pars corporis ejusdem annexa et unita." BJ>the statute also of
Walo::l(c)very material alterations were made in divers parts of their laws, so
(a) Vaugh,400.
(b) 1U Edw. I.-"Th.
territory of Wal es, before subJccted with its Inhabitants to the king by the fendal law,

Is erected Into a principality; and as an Integral part of
England, annexed to and united with the crown."
(e) 12 Ed,... I.

I It cannot be said that the king's eldest son became Prince of 'Vales by any necessary or natural consequence; but, for the origin and creation of his title, see page
224.-CnRISTIAN.
2 The learned judge has made a mistake in referring to the statute, which is called the
statute of Rutland, in the 10 Ed. I., which does not at all relate to Wales. But the
statute of Rutland, as it is called in Vaughan, (p. 400,) is the same as the Statutum Wallw.
Mr. Barrington, in his Observations on the Ancient Statutes, (p. 74,) tells us, that the
Statutum lVizilia: bears date apud Rotlzelanum, what is now called Rhuydland in FIintshire.
Though Edward says, that terra lVallire prius rcgi jure .feodali subjecta, yet Mr. Barrington
assures us, that the feudal law was then unknown in 'Vales, and that" there are at present in North Wales, and it is believed in South Wales, no copyhold tenures, and scarcely
an instance of what we call manerial rights; but the property is entirely free and allodial.
Edward, however, was a conqueror, and he had a right to make use of his own words ill
the preamble to his law." lb 75.-CHRISTIA.~.
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as to reduce them nearer to the English standard, especially in the forms of their
Judicial proceedings: but they still retained very much of their ori~inal polity:
particularly their rule of inheritance, viz. that their lands were divided equally
among all the issue male, and did not descend to the eldest son alone. By other
subseqnent statutes their provincial immunities were still farther abridged: but
the finishing stroke to their independency was given by the statute 27 lien. VIII.
c.21>, which at the same time gave the utmost advancement to their civil prosperity, by admitting them to a thorough communication of laws with the subjects of England.
Thus were this brave people gradually conquered into the
enjoyment of true liberty; being insensibly put upon the same footing, and made
fellow-citizens with their conquerors.
A generous method of triumph, which
tho republic of Romc practised with grcat success, till she reduced all Italy to
her obedience, by admitting the vanquished states to partake of tho Roman
privileges.
It is enacted by this statute 27 Henry VIII., 1. That the dominion of 1Vates
shall be forever united to the kinzdom of England. 2. That all Welshmen born
shall have the same liberties as other the king's subjects. 3. That lands in Wales
shall be inheritable according to the English tenures and rules of descent.
4. That tho laws of England, and no other, shall *be used in 1Val('s: be- [*9sides many other regulations of tho police of this principality.
And tho
a
statute 34 and 35 Hen. VIII., c. 26, confirms the same, adds farther regulations,
divides it into twelve shires, and, in short, reduces it into the same order in
which it stands at this day; differing from the kingdom of England in only s
few particulars, and those too of the nature of privileges, (such as having courts
within itself, independent of tho process of W estminster-hall.) and some other
immaterial peculiarities, hardly more than are to be found in many counties of
Englund itself
1'ho kingdom of Scotland, notwithstanding the union of the crowns on the aceossion of their King James VI. to that of England, continued an entirely separate
and distinct kinzdom for above a century more, though an union had been long
projec·ted; which was judged to be the more easy to be done, as both kingdoms
were anciently under the same government, and still retained a very great
resemblance, though far from an identity, in their laws. By an act of parliament
1 Jae. I. c. 1, it is declared, that these two mighty, famous, and ancient kingdoms,
were formerly one. And Sir Edward Coke observcs,(d) hnw marvellous a conformity there was, not only in the religion and language of the two nations, but
also in their ancient laws, the descent of the crown, their parliaments, their titles
of nobility, their officers of state and of justice, their writs, their customs, and even
the language of their laws. Upon which account he supposes the common law
of each to have been originally the same; especially as their most ancient and
authentic book, called regiam majestatem, and containing the rules of their ancient
common law, is extremely similar to that of Glanvil, which contains tho principles of ours, as it stood in the reign of Henry II. And the many diversities,
subsisting between the two laws at present, may be well enough accounted for,
from a diversity of practice in two large and uncommunicating jurisdictions,
and from the acts of two distinct and independent parliaments, which have in
lUany points altered and abrogated the old common law of both kingdoms,"
(~ 4 Inst. 3!5.

a The laws in Scotland concerning the tenures of land, and of consequence the-consiltution of parliaments and the royal prerogatives, were founded upon the same feudal
principles as the laws respecting these subjects in England. It is said, that the feudal
polity was established first in England; and was afterwards introduced into Scotland, in
imitation of the English government. But it continued in its original form much longer
In Scotland than it did in England, and the changes in the Scotch government, probably
owing to the circumstance that they are more recent, are far more distinctly marked
and defined than thev are in the history of the English constitution. And perhaps tho
progress of the Scotch parliaments affords a clearer elucidation of the obscure and ambiguous points in the history of the representation and constitution of our country, than
Iluy arguments or authorities that have yet been adduced. But a particular discussior

n

96

OF THE

COUNTRIES

SUBJECT

(INTRO».

* However, Sir Edward Coke, and the politicians of that time, e m)
ceived great difficulties in carrying on the projected union; but these
were at length overcome, and the great work was happily effected in 1707. 6
Anne; when twenty-five articles of union were agreed to by the parliamenta
of both nations; the purport of the most considerable being as follows:
1. That on the first of May, 1707, and forever after, the kingdoms of
England and Scotland shall be united into one kingdom, by the name of Great
Britain.
2. The succession to the monarchy of Great Britain shall be the same as.....88
before settled with regard to that of England.
3. The united kingdom shall be represented by one parliament.
4. There shall bo a communication of all rights and privileges between !ht
subjects of both kingdoms, except where it is otherwise agreed.
9. When England raises 2,OUO,000l. by a land tax, Scotland shall raise
48,000[.
16, 17. The standards of the coin, of weights, and of measures, shall be reduced to those of England, throughout the united kingdoms.
18. The laws relating to trade, customs, and the excise, shall be the same in
Scotland as in England. But all the other laws of Scotland shall remain in
forco; though alterable by the parliament of Great Britain. Yet with this
caution: that laws relating to public policy are alterable at the discretion of
the parliament: laws relating to private right are not to be altered but for the
evident utility of the people of Scotland.
*9
* 22. Sixteen peers are to be chosen to represent the peerage of
7] Scotland in parliament, and forty-five members to sit in the House of
Commons.'
*9{jl

of this subject would far exceed the limits of a note, and will be reserved for a future
occasion. But for an account of the parliament of Scotland before the union, and the
laws relative to the election of the representative peers and commoners of Scotland, I
shall refer the studious reader to Mr. "Wight's valuable Inquiry into the Rise and Progress
of Parliaments chiefly in Scotland. (Quarto ed.) It is supposed, that we owe the lower house
of parliament in England to the accidental circumstance that the barons and the representatives of the counties and boroughs had not a room large enough to contain them
all; but in Scotland, the three estates assembled always in one house, had one common
president, and deliberated jointly upon all matters that came before them, whether of a
judicial or of a legislative nature. (lViglU, 82.) In England the lords spiritual were
always styled one of the three estates of the realm; but there is no authority that they
ever voted in a body distinct from the lords temporal.
In the Scotch parliament the
three estates were, 1. The bishops, abbots, and other prelates who had a seat in parliament, as in England, on account of their benefices, or rather lands, which they held in
capite, i.e, immediately of the crown: 2. The barons, and the commissioners of shires;
who were the representatives of the smaller barons, or the free tenants of the king:
3. The burgesses, or the representatives of the royal boroughs. Craig assures us, nihil
raturn esse, nihil legis vim habere, nisi quod omnium, trium ordinum consensu conjuncto constitutum est;
ita (amen ul unius cujusque ordinis per se major pars consentiens pro toto ordine sufficiat. Scio hodie
coniroverti, an duo ordines dissentiente tertia, quasi major pars, leges condere possini ; cujus partem
neganiem boni omnes, et quicunque de hac re scripserunt, pertinacissim~ tueniur, alioqui quo ordines in
eversionem tertii passint consentire. (De Feudis, lib. i. Dieg. 7, s. 11.) But some writers have
since presumed to controvert this doctrine.
(Wight, 83.) It is strange that II. great fundamental point, which was likely to occur frequently, should rema.n 0. subject of doubt
And controversy. But we should now be inclined to think, that a majority of one of the
estates could not have resisted a majority of each of the other two, as it cannot easily be
supposed that a majority of the spiritual lords would have consented to those statutes.
which, from the year 1587 to the year 1690, were enacted for their impoverishment. and
finally for their annihilation. At the time of the union, the Scotch parliament consisted
only of the other two estates. With regard to laws concerning contracts and commerce,
and perhaps also crimes, the law of Scotland is in a great degree conformable to the civil
law; and this, probably, was owin~ to their frequent alliances and connections with Franco
lind the continent, where the civil law chiefly prevailed.e-Cnmsrrax,
4 By the 25th article it is agreed. that all laws and statutes in either kingdom, so far
as they vre contrary to these articles, shall cease and become void. From the time of
FAw IV. till the reign of Ch. II. blP\ inclusive, our kings used frequently to grant, b1
12
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23. Tho sixteen peers of Scotland shall have all privileges of parliament;
and all peerb of Scotland shall be peers of Great Britain, and rank next after
those of the same degree at the time of the union, and shall have all privileged
of peers, except sitting in the House of Lords, and voting on the trial of a
peer.6
their charter only, a right to unrepresented towns of sending members to Parliament.
The last time this prerogative was exercised, was in the 29 Ch, II. who gave this privilege
to Newark; and it is remarkable, that it was also the first time that the legality of this
(lower was questioned in the House of Commons, but it was then acknowledged by a
majority of 125 to 73. (Gnnm. Jour. 21 March 16iG-I.) But notwithstanding it is a general
rule in our law, that the king can never be deprived of his prerogatives, but by the clear
and express words of an act of parliament; yet it has been thought, from this lust article
in the act of union, that this prerogative of the crown is virtually abrogated, us the exercise of it would necessarily destroy the proportion of the representatives for the two
kingdoms. (See 1 Doug~EI. Chses, 70. The Preface to Glanv. Rep. and Simeon's Law of Elect.
91.) It was also agreed, that the mode of the election of the peers and the commons
should be settled by an act passed in the parliament of Scotland, which was afterwards
recited, ratified, and made part of the act of union. And by that statute it was enacted,
that of the 45 commoners, 30 should be elected by the shires, and 15 by the boroughs;
that the city of Edinburgh should elect one, and that the other royal boroughs should
be divided into fourteen districts, and that each district should return one. It was also
provided, that no person should elect or be elected one of the 45, but who would have
been capable of electing, or of being elected, a representative of a shire or a borough to
the parliament of Scotland. Hence, the eldest son of any Scotch peer cannot be elected
one of the 45 representatives; for by the law of Scotland, prior to the union, the eldest
son of a Scotch peer was incapable of sitting in the Scotch parliament.
(lVight, 269.)
Thero seems to be no satisfactory reason for this restriction, which would not equally
extend to the exclusion of all the other sons of a peer. Neither can such eldest son be
entitled to be enrolled and vote as a freeholder for any commissioner of a shire, though
otherwise qualified, as was lately determined by the house of lords in the case of lord
Daer, March 2G,1793. But the eldest sons of Scotch peers may represent any place in
England, us many do. (2 Hats. Prec, 12.) The two statutes, 9 Ann. c. 5, and 33 Geo. II.
c. 20, requiring knights of shires and members for boroughs to have respectively 600[.
and 300[. a year, are expressly confined to England. But a commissioner of u shire
munt he n freeholder, and it is n general rule that none can be elected, but those who
can elect, (1Vigltt, 289.) And till the contrary was determined by a committee of the
house of commons in the case of Wigtown in 1775, (2 Dovq. 181,) it was supposed that
it was necessary that every representative of a borough should be admitted a burgess of
one of the boroughs which he represented. (lVight, 404.) It still holds generally true in
shir-esin Scotland, that the qualifications of the electors and elected are the same; or
that eligibility and a right to elect are convertible terms. Upon some future occasion I
shall endeavour to prove, that, in the origin of representation, they were universally the
same in England.c-Cumsrrxx.
6 Since the union, the following orders have been made in the house of Lords respect
ing the peerage of Scotland. Queen .Anne, in the seventh year of her reign, had created
.Tomesduke of Queensbury, duke of Dover, with remainder in tail to his second son,
then earl of Solway in Scotland; and upon the 2lbt of January, 1708-9, it was resolved
b) the lords, that a peer of Scotland claiming to sit in the house of peers by virtue of a
patent passed under the great seal of Great Britain, and who now sits in the parliament
of <treat Britain, had no right to vote in the election of the sixteen peers who are to represent the peers of Scotland in parliament.
'[he duke of Hamilton having been created duke of Brandon, it was resolved by the
lords on the 20th of December, lill, that no patent of honour granted to any peer of
Great Britain, who was a peer of Scotland at the time of the union, should entitle him
to sit in parliament.
Notwithstanding tbis resolution gave great offence to the Scotch
peerage, and to the queen and her ministry, yet a few years afterwards, when the duke
of Dover died, leaving the earl of Solway, the next in remainder, an infant, who, upon
his coming of age, petitioned the king for a writ of summons as duke of Dover; the
question was again argued on the 18th December, 1719, and the claim as before disallowed. (See the argument, 1 P.lVms. 582.) But in 1782 the duke of Hamilton claimed
tf' sit us duke of Brandon, and the question being referred to the judges, they were
unanimously of opinion, that the peers of Scotland are not disabled from receiving, subsequently to the union, a patent of peerage of Great Britain, with all the privileges incident thereto, Upon which the lords certified to the king, that the writ of summons
ought to be allowed to the duke of Brandon, who now enjoys a seat as a British peer.
73
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'I'hese are the principal of the twenty-five articles of union, wb ch are ratified
and confirmed by statute 5 Ann. c. 8, in which statute there are also two acts
of parliament rccited; the one of Scotland, whereby the church of Scotland,
and also the four universities of that kingdom, are established forever, and aU
succeeding sovereigns are to take an oath inviolably to maintain the same:
the other of England, 5 .Ann. c. 6, whereby the acts of uniformity of 13 Eliz.
and 13 Car. II. (except as the same had been altered by parliament at that
time,) and all other acts then in force for the preservation of the church of
England, are declared perpetual; and it is stipulated, thnt every subsequent
king and queen shall take an oath inviolably to maintain the same within England, Ireland, Wales, and the town of Berwick upon Tweed. And it is enacted,
that these two acts" shall forever be observed as fundamcntal and essential
conditions of the union!'
Upon these articles and act of union, it is to be observed, 1. That the two
kinl?doms are now so inseparably united, that nothing Olinever disunite them
agam, except the mutual consent of both, or the successful resistance of either,
upon apprehending an infringement of those points which, when they were
separate and independent nations, it was mutually stipulated should be" fundamental and essential conditions of the union."Ce) 2. That whatever else maybe
*98] deemed" fundamental *and essential conditions," the preservation of the
two churches of England and Scotland in the same state that they were
in at the time of the union, and the maintenance of the acts of uniformity
which establish our common prayer, are expressly declared so to be. 8. That
therefore any alteration in the constitution of either of those churches, or in
the liturgy of the church of England, (unless with the consent of the respective
churches, collectively or representatively given,) would be an infringement of
these "fundamental and essential conditions," and greatly endanger the union.
4. That the municipal laws of Scotland are ordained to be still observed in
that part of the island, unless altered by parliamentj and as the parliament
has not yet thought proper, except in a few instances, to alter them, they still,
with regard to the particulars unaltered, continue in full force. 'Yberefore
(,)It may justly bo doubted whether even such an Infringement (though a manifest breach of good falth, unle ..
done upon the mOdt pressmg necessity) would of itself dIS801\"ethe umons for the bare Idea 0' a state, without a power
somewhere vested to alter fJVery part of Its laws, is the
height of pohtlcal absurdity,
The truth seems to be, tbat
In such an illmrporau unwII (which'" well dlstlnguished by
a very learned prelate from afO!derak aU",=, where such
an infringement would certaluly rescind the compact) the
two contructmg states are totally annihilated, without any
power of a reVlvaJ; and a third arises from their conjunction, In which all the rights of sovereignty, and particnhrIy
that of Iegislatmn, must of necessity reside. (&le War·
burton'. Alliance, 195.) Dut the wanton or Imprudent exertion of this right would probably rake a very alarming
fennent In the minds oC Individu:t1s; and therefore It is
hinted above tbat such an attempt might endanger (though
by no means dutroy) the union.

To illustrate this matter a little r"rther, an nct of p.rija.
meut to repeal or alter the act of uniformity in Kngland, or
to establish episcop ICy in E'COtL,nd,would doubtless 10 poinl
of authonty be sufficiently valid and hinding; and, notwithstandlng such an RCt, tho union would continue unbroken. Nay, each of these measures might be ",felyand
honournbly pursued, if respecuvety agreeable to the sentiments of the English church, or the kirk in Scotland. Dut
it should seem neither prudent. nor perhaps couslstent with
good fdith, to venture upon either of those steps, 1Jy R spontaneons exertion of the inherent powers of parliament, or al
the instance of mere Indrrtdunls,
So sacred Indeed are the law. nbore mentioned (for pro.
tectmg each church and tho }:uj(li.h IituJ"j(y) esteemed, that
In the regency sets both oC 17~1 and 176.) tbe regents are
expressly disabled Crom as senting to the repeal or alteratioD
of either these or the ""t of settlement.

(6th June, 1782.) But there never was any objection to an English peer's taking a Scotch
pecrage by descent; and, therefore, before the last decision, when it was wished to confer an English title upon a noble family of Scotland, the eldest son of the Scotch peer
was created in his father's lifetime an English peer, and the creation was not affected
by the annexation by inheritance of the Scotch peerage. On the 13th of February, 1i87,
it was resolved, that the earl of Abercorn and the duke of Queensbury, who had been
chosen of the number of the sixteen peers of Scotland, having been created peers of
Great Britain, thereby ceased to sit in that house as representatives of the peerage. (See
the argument in Ann. Reg. for 1787, p. 95.) At the election occasioned by the last resoIution, the dukes of Queensbury and Gordon had given their votes as peers of Scotland,
contrary to the resolution of 1709, in consequence of which it was resolved, 18th May,
1787, that a copy of that resolution should be transmitted to the lord register of Scotland as a rule for his future proceedin~ in cases of election.
The duke of Queensbury and marquis of Abercorn had tendered their votes at tile laPl
general election, and their votes were rejected; but notwithstanding the former resolutions, OIl 23d ~!ay, 1793, it was resolved, that if duly tendered they ought to have been
IlClunted.-ClIRISTU1'i'.
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the mnmeipal or common laws of England are, generally speaking, of no force
'or validity in Scotland; and of consequence, in the ensuing Commentaries, we
shall have vory little occasion to mention, any further than sometimes by wa.}
of illustration, tho municipal laws of that part of the united kingdoms.
The town of Berwick upon Tweed was originally part of tho king- [*99
dom of Scotland; and, as such, was for a time reduced *by king Edward
.
I. into the possession of tho crown of England: and during such, its subjection,
"t received from that prince a charter, which (after its subsequent cession by
Edward Balliol, to be forever united to the crown and realm of England,) was
confirmed by king Edward III. with some additions; particularly that it
should be governed by tho laws and usages which it enjoyed during the tirue
nf king Alexander, that is, before its reduction by Edward I. Its constitution
was new-modelled, and put upon an English footing, by a charter of king
James I.: and all ita liberties, franchises, and customs, were confirmed in
parliament by the statutes 22 Edward IV. c. 8, and 2 Jac. I. c. 28. Though,
therefore, it hath some local peculiarities, derived from the ancient laws of
Seotland,(f) yet it is clearly part of the realm of England, being represented
by burgesses in the house of Commons, and bound by all Acts of the Brit ish
parliament, whether specially named or otherwise. And therefore it. was, pllrhaps superfluously, declared, by statute 20 Geo. II. c. 42, that, where England
only is mentioned in any Act of parliament, the same, notwithstanding, hath
and shall be deemed to comprehend the dominion of 'Vales and town of Berwick upon Tweed. And though certain of the king's writs or processeR of
the courts of , Vestminster do not usually run into Berwick, any moro than the
principality of Wales, yet it hath been solemnly lldjudgedCg)that all prerogative writs, as those of mandamus, prohibition, habeas corpus, certiorari, &c., may
lssuo to Berwick as well as to every other of the dominions of the crown uf
England, and that indictments and other local matters arising in the town of
Berwick may be tried by a jury of the county of Northumberland,"
As to Ireland, that is still a distinct kingdom, though a dependent subordinate kingdom. It was only entitled the dominion or lordship of Ireland,(h)
and the king's style was no other than dominus Hibernia, lord of Ireland, till
the thirty-third year of king Henry tho Eighth, when he assumed tho
*titlo of king, which is recognised by act of parliament 35 Hen. VIII. [*10U
e. 3. But, as Scotland and England are now' one and the same kingdom, and yet differ in their municipal laws, so England and Ireland are, on
tho other hand, distinct kingdoms, and yet in general agree in their laws.
The inhabitants of Ireland are, for the most part, descended from the English,
who planted it as a kind of colony, after the conquest of it by king Henry the
Second; and the laws of England were then received and sworn to by tho Irish
nation assembled at the council of Lismore.jj) And as Ireland, thus conquered,
planted, and governed, still continues in a state of dependence, it must necessarily conform to, and be obliged by, such laws as the superior state thinks
proper to prescribe.
At the time of this conquest the Irish were governed by what they called the
Brehon law, so styled from the Irish name of judges, who were denominated
Brehons.(k) But king John, in the twelfth year of his reign, went into Ireland,
and carried over with him many able sages of the law; and there by his letters
patent, in right of tho dominion of conquest, is said to have ordained and established that ireland should be governed by the laws of England :(l) which letters
patent ~ir Edward Coke(m) apprehends to have been there confirmed in parlia(I) Hale, IIL;~ C. L.l53. I Sid. 3S2,462. 2 Show. 365.
(,) Oro. Jac.~.
2 Roll. Abr. 2!J2. Stet. 11 000. L Co 4.
• Burr.Sa!.
(1) Stat. ID1Jernu., IHlen.m.
(I) Pryn. on 4 Inst. 219.

(1) 4 Inst. 358. :Edm. Spenser'. State or Ireland, p. 1513,
edit. Hughes.
(I) Vaugh.2!lt. 2l'ryn. Rec. 85. 7 Rep. 23.
(m)llnst.lll.

• See tho ease of the King 118. CowIe, in 2 Burr. 834, where the constitution of tho town
Berwick upon Tweed, and, indeed, the prerogative as to dominion extra Great Britain.
l8 Tery elaborately discussed.e-Cumsrrax,
.
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ment. Bi.t to this ordinance many of the Irish were averse to conform, and
still stuck to their Brehon law: so that both Henry the Third(n) and. Edward·
the First(o) were obliged to renew the injunction; and at length, in a parliament
holden at Kilkenny, 40 Edw. III., under Lionel duke of Clarence, tho then
lieutenant of Ireland, tho Brehon law was formally abollshed, it being unanimously declared to be indeed no law, but a lewd custom crept in of later times.
*101] And yet, even in the reign of queen Elizabeth, the *wild natives still
kept and preserved their Brehon law, which is described(p) to have been
"a rule of right unwritten, but delivered by tradition from one to another, in
which oftentimes there appeared great show of equity in determining th» right
between party and party, but in mflny things repugnant quito both to God's
laws and man's." The latter part of this character is alone ascribed to it, by tha
laws before cited of Edward tho First and his grandson.
But as Ireland was a distinct dominion, and had parliaments of its own, it is
to be observed that though the immemorial customs, or common law, of England
were made the rule of justice in Ireland also, yet no acts of the English parlin ..
mont, since tho twelfth of king John, extend cd into that kingdom, unless it
were specially named, or included under general words, such as "within any
of tho king's dominions." And this is particularly expressed, and the reason
given in tho ycar books :(q) ,. a tax granted by the parliament of England shall
not bind those of Ireland, because thcy aro not summoned to our parliament ;"
and again, "Ireland hath a parliament of its own, and maketh and altereth laws;
and our statutes do not bind them, because they do not send knights to our
parliament, but their persons are the king's subjects, like as the inhabitants of
Calais, Gascoigne, and Guienne, while they continued under the king's subjeetion." The general run of laws, enacted by the superior state, are supposed to
be calculated for its own internal government, and do not extend to its distant
dependent countries, which, bearing no part in tho legislature, are not therefore
in its ordinary and daily contemplation. But, when the sovereign legislative
power sees it necessary to extend its care to any of its subordinate dominions,
and mentions them expressly by name, or includes them under general words,
there can be no doubt but then they are bound by its laws.(r)
"109]
*The original method of passing statutes in Ireland was nearly tho
... same as in England, the chief governor holding parliaments at his
pleasure, which enacted such laws as thcy thought proper.rs)
But an ill use
being made of this liberty, particularly by lord Gormanstown, deputy ..lieute ..
nant in the reign of Edward IV.,(t) a set of statutes were then enacted in the
10 Hen. VII. (Sir Edward Poynings being then 'lord deputy, whence they are
called Poynings' laws) ono of whieh,(u) in order to restrain the power as well
of the deputy as tho Irish parliament, provides, 1. That, before any parliament be
- summoned or holden, the chief governor and council of Ireland shall certify to
tho king, under the great seal of Ireland, the consideration and causes thereof,
and the articles of the acts proposed to bo passed therein. 2. That after the
king, in his council of England, shall have considered, approved, or altered the
said acts or any of them, and certified them back under the great seal of Eng ..
land, and shall have given license to summon and hold a parliament, then the
same shall be summoned and held; and therein tho said acts so certified, and DO
other, shall be proposed, received, or rojected.(w) But as this prccludod any
law from being proposed, but such as were preconceived before the parliament
was in being, which oeoasloned many inconveniences and made frequent dissolu..
tions necessary, it was provided by the statute of Philip and Mary, before cited,
that any new propositions might be certified to England in the usual forms,
evcn after the summons and during tho session of parliament. By this means
however, there was nothing left to the parliament in Ireland but a bare nega
(II) .A. R. 30. 1 Rym. Feod. 442.
(0) .A. R. 5.-pro to ouod kgu 't"ibm utunlur Hyb<rnici
wkstalnla ezistunt; d OI>Jni Juri dissonant; adto qwxl
kgu eenseri non ddi<anl ;-ncbil d eonsiuo nosiro .atil t:idt,.
'.. r updirn,. ,iIdtm utendas conccdtrt kgu .AngUcanas. 3
Roo. 1218.
l') YAm. Speuoer, ibid.
Den

r~

16

(q)

(r)
(')
')
11)
{to)

20 IIen. VI. 8. 2 Ric. 111. 12.
Yearbook t IIen .v 11.3,7. Rep.22. Calvln'._
Irish ltat. 11 Ehz. It. 3, Co 8.
Ibid. 10 lIen. VII. Co 23.
Cap. 4, expounded iJy3 and 4 Ph and 1I. c.l.
4Inst. 3.'i3.
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tive or power of rejecting, not of proposing or altering, any law. But tho
usage DOW is, that bills are often framed in either house, under the denonnnation of "heads for a bill or bills:" and in that shape they are offered to tho
consideration of the lord lieutenant and privy council, who, upon such parliamentary intimation or otherwise upon the application of private persons, receive
and 'transmit such *hcads, or rcjcct them without any transmission to [*103
England. And with regard to Poynings' law in particular, it cannot be
repealed or suspended, unless the bill for that purposc, before it be certified to
England, be approved by both the houses.(x)
But the Irish nation, being excluded from the benefit of the English statutes,
were deprived of many good and profitable laws, mnde for the improvement of
the common l?-w: at.td the measure of justice in both kingdoms becoming thence
no longer uniform, It was therefore enacted by another of Poynings' laws,(y)
that all acts of parliament before made in England should be of force within t110
realm of Ire1and.(z) But, by the same rule, that no laws made in England,
between king John's time and Poynings' law, were then binding in Ireland, it
follows that no acts of the English parliament, made since the 10 Hen. VII. do
now bind the people of Ireland, unless specially named or included under general
words.(a) And on the other hand it is equally clear, that where Ireland is particularly named, or is included under general words, they are bound by such
acts of parliament. For this follows from the very nature and constitution of
a dependent state: dependence bcing very little else, but an obligation to con.
form to the will or law of that superior person or state, upon which the inferior
depends. The original and true ground of this superiority, in the present case,
is what we usually call, though somewhat improperly, the right of conquest: a
right allowed by the law of nations, if not by that of nature; but which in
reason and civil policy can mean nothing more, than that, in order to put an
end to hostilities, a compact is either expressly or tacitly made between tho
conqueror and the conquered, that if they will acknowledge the victor for their
master, he will treat them for the future as subjects, and not as enemies.(b)
*But this state of dcpendcnce being almost forgotten and ready to be [*104
disputed by the Irish nation, it became necessary some years ago to declare how that matter really stood: and therefore by statute 6 Geo. 1. e. 5, it is
declared that the kingdom of Ireland ought to be subordinate to, and dependent
upon, tho imperial crown of Great Britain, as being inseparably united thereto;
and that the king's majesty, with the consent of the lords and commons of Great
Britain in parliament, hath power to make laws to bind the people of Ireland.'
Thus we see how extensively the laws.of Ireland communicate with those of
England: and indeed such communication is highly necessary, as the ultimate
resort from the courts of justice in Ireland is, as in Walcs, to those in En~land;
a writ of error (in the nature of an appeal) lying from the King's Bench in Iroland to the King's Bench in England,(c) as the appeal from the Chancery in
Ireland lies immediately to the House of 'Lords here: it bcing expressly declared
by the same statute, 6 Geo. 1. c. 5, that the peers of Ireland have no jurisdiction
to affirm or reverse any judgments or decrees whatsoever. The propriety, and
even necessity, in all inferior dominions, of this constitution, "that, though
justice be in general administered by courts of their own, yet that the appeal

!

a~Irish .tat.ll Ellz.lIt. 3,
, Cap. 2.
• 4 Inst, 351.
a) 12 Rep. 112.

Co

S8.

(b) Putr.L.ofN.vill.6,2l.
"Grot.deJns.n.8IldP.S,e."
This was I~w In the tim. of lIen. VIII.; lUI appears by
the ancient book,entltnled DlttTllty of OJur!t,c.bank k roy•

«)

'Prynne, in his learned argument, has enumerated several statutes made in Englanu
from the time of king John, by which Ireland was bound. (3 St. Tr. 343.) That was an
argument to prove that Lord Connor Maguire, Baron of Inneskillin in Ireland, W!lO had
committed treason in that country, by being the principal contriver and instigator of
the Irish rebellion and massacre in the time of Car. 1., and who had been brought to
England against. his will, could be lawfully tried for it in the King's Bench at West.minster by a Middlesex jury, and be ousted of his trial by his peers in Ireland, by force
of -.he statute of 35 lien. VIII. c. 2.
'I"
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ill the last resort onght to be to the courts of the superior state," is founded
npon these two reasons. 1. Because otherwise the law, appointed or permitted
to such inferior dominion, might be insensibly changed 'within itself, without the
assent of the superior. 2. Because otherwise judgments might be given to the
disadvantage or diminution of the superiority j or to make the dependence to be
only of the per;:on of the king, and not of the crown of England.( d)8
.
(<I) 'augh.402.

The prisoner having pleaded to the jurisdiction, the court, after hearing this argument,
overruled the plea, and the decision was approved of by a resolution of the two houses
of parliament, and Lord Maguire was found guilty, and was afterwards executed a~
Tyburn as a traitor.-CURISTIAN.
8 The following statement
of that great and most important event, the union of Great
Britain and Ireland, is extracted from the 39 and 40 Geo. III. c. 77.
In pursuance of his Majesty's most gracious recommendation to the two houses of
parliament in Great Britain and Ireland respectively to consider of such measures as
might best tend to strengthen and consolidate the connection between the two kingdoms, the two houses of parliament in each country resolved, that, in order to promote
and secure the essential interests of Great Britain and Ireland, and to consolidate the
strength, power, and resources of the British empire, it was advisable to concur in such
measures as should best tend to unite the two kingdoms into one kingdom, on such
terms and conditions as should be established by the acts of the respective parliaments
in the two countries. And, in furtherance of that resolution, the two houses of each
parliament agreed upon eight articles, which, by an address of the respective houses of
parliament, were laid before his Majesty for his consideration; and his Majesty having
approved of the same, and having recommended it to his parliaments in Great Britain
and Ireland to give full effect to them, they were ratified by an act passed in the parliament of Great Britain on the 2d of July, 1800.
Art. 1. That the kingdom of Great Britain and Ireland shall, on the first day of
January, 1801, and forever after, be united into one kingdom, by the name of the United
Kingdom of Great Britain and Ireland; and that the royal style and titles of the imperial
crown, and the ensigns, armorial flags, and banners, shall be such as should be appointee
hy his l.fajesty's royal proclamation.
Art, II. That the succession to the imperial crown shall continue settled in the same
manner I\S the succession to the crown of Great Britain and Ireland stood before limited.
Art. III. That there shall be one parliament, styled The Parliament of the United
Kingdom of Great Britain and Ireland.
Art. IV. That four lords spiritual of Ireland, by rotation of sessions, and twenty-eight
lords temporal of Ireland, elected for life by the peers of Ireland, shall sit in the House
of Lords; and one hundred commoners-two for each county, two for the city of Dublin,
and two for the city of Cork, one for Trinity College, and one for each of the thirty-one
most considerable cities and boroughs-shall
be the number to sit in the House of Commons on the part of Ireland.
;
That questions respecting the rotation or election of the spiritual or temporal peers
shall be decided by the House of Lords, and in the case of an equality of votes In the
election of a temporal peer, the clerk of the parliament shall determine the election by
drawing one of the names from a glass.
That a peer of Ireland, not elected one of the twent.y-eight, may sit in the House of
Commons; but whilst he continues a member of the House of Commons, he shall not be
entitled to the privilege of peerage, nor capable of being elected one of the twenty-eight,
nor of voting at such election, and he shall be sued and indicted for any offence as a
commoner.
That as often as three of the peerages of Ireland, existing at the time of the union,
shall become extinct, the king may create one peer of Ireland; and when the peers of
Ireland are reduced to one hundred by extinction or otherwise, exclusive of those who
shall hold any peerage of Great Britain subsisting at the time of the union, or created
of the united kinguom since the union, the king may then create one peer of Ireland
for every peerage that becomes extinct, or as often as anyone of them is created a peer
of the united kingdom, so that the king may always keep up the number of one hundred
Irish peers, over and above those who have an hereditary seat in the House of Lords.
That questions respecting the election of the members of the House of Commons
..eturned for Ireland shall be tried in the same manner as questions respecting the
\'lections for places in-Great Britain, subject to such particular regulations as the parliament afterwards shall deem expedient.
That the qualifications by property of the representatives in Ireland shall be the sam"
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With regard to the other adjacent islands which are subject to the r*I05
crown of Great Britain, some of them (as the isle of *Wight, of Port•
land, of Thanet, &c.) are comprised within Borne neighbouring county, and are
therefore to be looked upun as annexed to tho mother island, and part of tho
kingdom of England. But there arc others which require a more particular
consideration.
And, first, the isle of Man is a distinct territory from England, and is rot
governed by our laws: neither doth any act of parliament extend to it, unless
it be particularly named therein; and then an act of parliament is binding
there. (e) It was formerly a subordinate feudatory kingdom, subject to the
kings of Norway; then to king John and Henry III. of England, afterwards
to the kings of Scotland; and then again to the crown of England: and at
length we find king Henry IV. claimiIlq" the island by right of conquest, und
disposing of it 'to the Earl of Northumberland; upon whose attainder it was
granted (by the name of the lordship of Man) to Sir J ohn de Stanley by letters
patent 7 Henry IV.(f)
In his lineal descendants it continued for eight generations, till the death of Ferdinando Earl of Derby, A.D. 1594: when a controversy arose concerning the inheritance thereof, between his daughters and
(.) 4 Jnst. Z'l4.

2 And. 116.

(~) Selden, tit. hon. 1, 3.

respectively as those for counties, cities, and boroughs in England, unless some other
provision be afterwards made.
Until an act shall be passed in ihe parliament of the unit ed kingdom providing in
what cases persons holding offices and places of profit under the crown of Ireland shall
be incapable of sitting in the House of Commons, not more than twenty such persons
ehall be capable of sitting; and if more than twenty such persons shall be returned from
Ireland, then the seats of those above twenty shall be vacated who have last accepted
their offices or places.
That all the lords of parliament on the part of Ireland, spiritual and temporal, sitting
in the House of Lords, shall have the same rights and privileges respectively as the peers
of Great Britain; and that all the lords spiritual and temporal of Ireland shall have rank
and precedency next and immediately after all the persons holding peerages of the like
order and degree in Great Britain subsisting at the time of the union; and that all peerages hereafter created of Ireland, or of the united kingdom, of the same degree, shall
have precedency according to the dates of their creations; and that all the peers of
Ireland, except those who are members of the House of Commons, shall have all the
privileges of peers as fully as the peers of Great Britain, the right and privileges of
sitting in the House of Lords, and upon the trial of peers, only excepted .
.Art. V. That the churches of England and Ireland be united into one protestantepiscopal church, to be called The United Church of England and Ireland; that the
doctrine and worship shall be the same; and that the continuance and preservation of
the united church as the established church of England and Ireland shall be deemed
an essential and fundamental part of the union; and that, in like manner, the church
of Scotland shall remain the same as is now established by law and by the acts of union
. of England and Scotland .
.Art. VI. The subjects of Great Britain and Ireland shall be entitled to the same privileges with regard to trade and navigation, and also in respect of all treaties with foreign
powers.
That all prohibitions and bounties upon the importation of merchandise from one
country to the other shall cease.
But that the importation of certain articles therein enumerated shall be subject to
such countervailing duties as are specified in the act .
.Art. VII. The sinking-funds and the interest of the national debt of each country
shall be defrayed by each separately. .And, for the space of twenty years after the
union, the contribution of Great Britain and Ireland towards the public expenditure
in each year shall be in the proportion of fifteen to two, subject to future regulations .
.Art. VIII. All the laws and courts of each kingdom shall remain the same as they
are now established, su1ject to such alterations by the united parliament as circumstances may require; but that all writs of error and appeals shall be decided by the
House of Lords of the united kingdom, except appeals from the court of admiralty in
Ireland, which shall be decided by a court of delegates appointed by the court of
chancery in Ireland.
The statute then recites an act passed in the parliament of Ireland, by WhIChthe
rotation of the four sniritual Iords for each sessions is fixed; and it also directs the time
'19
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William his surviving brother: upon which, and a doubt that was started con
cerning the validity of the original patent,(g) the island was seized into the
que en's hands, and afterwards various grants were made of it by king James
the First; all which being expired or surrendered, it was granted afresh in 7
Jue. I. to William Earl of Derby, and the heirs male of his body, with remaindel' to his heirs general; which grant was the next year confirmed by act of
parliament, with a restraint of the power of alienation by the said earl and his
Issue male. On the death of James Earl of Derby, A.D. 1735, the male line of
Earl William failing, the Duke of Atholl succeeded to the island as heir general
by a female branch.
In the mean time, though the title of king had been long
disused, the Earls of Derby, as Lords of Man, had maintained a sort of royal
*106] authority therein; by assenting or *dissenting to laws, and exercising
an appellate jurisdiction.
Yet, though no English writ, or process from
the courts of Westminster, was of any authority in Man, un appeal Iay from a
decree of the lord of the island to the King of Great Britain in council.(h)
But the distinct jurisdiction of this little subordinate royalty being found inconvenient for the purposes of public justice, and for the revenue, (it affording
a commodious asylum for debtors, outlaws, and smugglers,) authority war,
given to the treasury by statute 12 Geo. I. c. 28, to purchase the interest of
the then proprietors for the use of the crown: which purchase was at length
completed in the year li65, and confirmed by statutes 5 Geo. III. c. 26 and
39, whereby the whole island and all its dependencies so granted as aforesaid,
(except the landed property of the Atholl family, their manorial rights and
emoluments, and the patronage of the bishopric(i) and other ecclesiastical
benefices,) are unalienably vested in the crown, and subjected to the regulations of the British excise and customs.
The islands of Jersey, Guernsey, Sark, Alderney, and their appcndages, were
parcel of the duchy of Normandy, and were united to the crown of England
by the first princes of the Norman line. They arc governed by their own laws,
which are for the most part the ducal customs of Normandy, being collected in
an ancient book of very great authority, entitled, le grand Coustumier. The
king's writ, or process from the courts of 1Vestminster, is there of no force;
but his commission is. They are not bound by common Acts of our parliaments, unless particularly named.(k)
All causes are originally determined by
their own officers, the bailiffs and jurats of the islands; out an appeal lies from
them to the king and council, in the last resort.
Besides these adjacent islands, our more distant plantations in America, and
elsewhere, arc also in some respect subjeet to the English laws. Plantations
*107] or colonies, in distant *countries, are either such where the lands are
claimed by right of occupancy only, by finding them desert and uncultivated, and peopling them from the mother-country;
or where, when
already cultivated, they have been either gained by conquest, or ceded to us
by treaties.
And both these rights are founded upon the law of nature, or at
least upon that of nations. But there is a difference between these two species
of colonies, with respect to the laws by which they are bound. For it hath
Camden, }'1!z. A.D. 1594.
AlP. Wms. 3:!9.
The blshopric of lIon, or Sodor, or Sodor and MaQ,

{?

was formerly wltlun the province of Canterbury, but annexed to that of York, by statute 33 lIen. YIII. c. 31.
(1) 01IIlBt. 286.

and mode of electing the twenty-eight temporal peers for life; and it provides that sixtyfour county members shall be elected, two for each county, two for the city of Dublin,
two for the city of Cork, one for Trinity College, Dublin. and one for each of thirty-one
cities and towns which are there specified, which are the only places in Ireland to be
represented in future. One of the two members of each of those places was chosen ty
lot, unless the other withdrew his name, to sit in the first parliament; but at the next
elections one member only will be returned .
.An Irish peer is now entitled to every privilege except that of sitting in the House of
Lords, unless he chooses to waive it, in order to sit In the House of Commons; and
therefore Irish peers, who are not members of the House of Commons, are entitled to
the letter missive from the court of chancery, when a bill is filed against them. 8 Ves.
lun.601.-CliRISTIAN.
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heen held,(l) that if an uninhabited conntry be discovered and planted by English subjects, all the English laws then in being, which are the birthright of
every subject,(m) are immediately there in force. But this must be understood with very many and very great restrictions.
Such colonists can·y with
them only so much of the English law as is applicable to their own si.uation
and the condition of an infant colony; such, for instance, as the general rules
of inheritance, and of protection from personal injuries. The artificial refinements and distinctions incident to tho property of a great and commercial
people, the laws of police and revenue, (such especially as are enforced by
penalties,) the modo of maintenance for the established clergy, the jurisdiction
of spiritual. courts, and a multitude of other provisions, are neither necessary
nor convenient for thorn, and therefore are not in force." ·What shall be ad.
mitted and what rejected, at what times, and under what restrictions, must, in
case of dispute, be decided in the first instance by their own provincial judicature, snbject to the revision and control of the king in council: the whole of
their constitution being also liable to be new-modelled and reformed by the general
superintending power of tho legislature in the mother-country. But in conquered
or ceded countries, that have already laws of their own, the king may indeed
alter and change those Iawsj'" but, till he does actually change them, tho
ancient laws of the country remain, unless such as are against the law of God,
as in the case of an infidel country.(n)
Our American plantations are principally of this latter sort, being obtained in the last century either by right of
conquest and driving out the natives, (with what natural justice I shall not at
present inquire,) "'or by treaties. And therefore the common law of ["108
England, as such, has no allowance or authority there; they bein~ no
part of the mother-country, but distinct, though dependent, dominions. T::wy
are subject, however, to the control of the parliament; though (like Ireland,
Man, and the rest) not bound by any acts of parliament, unless partiouls.rly
named,"
(I) SaIk.411,666.
("') 2 P. Wms. 75.

(-) 1 Rep. 17, Calvln'8 case.

Show.ParLc.3L

P A. statute
passed in England after the establishment of a colony, will not affect it
unless it be particularly named; and therefore the requisites of the ststute against
frauds, in executing wills, &c., have no influence in Barbadoes : (see cases collected 1
Chitty's Com. Law, 638:) so the 5 & 6 Ed. VI. c. 16, as to sale of offices, do not extend to
Jamaica. 4 Mod. 222.~IIITTY.
10 See an elaborate and learned argument by lord Mansfield, to prove the king's legisl.ative authority by his prerogative alone over a ceded conquered country.
O:IlOP. 204.-

CHRISTIAN.

What the king mayor may not do, by virtue of his prerogative, with reference to 1\
conquered or ceded country, is very elaborately discussed, (Chalm. Opin. 16!J.)-CIIITTY.
11 Sir William Blackstone considered the British colonies in North America as ceded
or conquered countries, and thence concluded that the common law in general had no
allowance or authority there. But this was an error. The claim of England to the soil
was made by her in virtue of discovery, not conquest or cession. The aborigines were
considered but as mere occupants, not sovereign proprietors; and the argument for the
justice of taking possession and driving out the natives was rested upon the ground
that 0. few wandering hordes of savages had no right to the exclusive possession and
enjoyment of the vast and fertile regions which were opened for the improvement and
progress of civilized man by the discovery of the N ew World. "On the discovery of
this immense continent," said C. J. Marshall, in Johnson VB. 1oIclntosh, 8 Wheaton, 582,
" the great nations of Europe wero eager to appropriate to themselves so much of it as
they could respectively acquire. Its vast extent offered an ample field to the ambition
and enterprise of all; and the character and religion of its inhabitants afforded an
apology for considering them as a people over whom the superior genius of Europe
might claim an ascendency. The potentates of the Old World foundno difficulty in
convincing themselves that they made ample compensation to the inhabitants of the
New by bestowing on them civilimtion and Christianity in exchange for unlimited independence.
But, as they were all in pursuit of nearly the same object, it was necessary,
in order to avoid conflicting settlements, and consequent war with each other, to establish a principle which all should acknowledge as the law by which the right of acqui
sition, which they all asserted, should be regulated as between themselves. This prin
VOL. L-6
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With resper-t to their interior polity, our colonies are properly of three sorts.

1. Provincial establishments, the constitutions of which depend on the respcctive commissions issued by the crown to the governors, and the instructions which usually accompany those commissions; under the authority of
which, provincial assemblies are constituted, with the power of making local
ordinances, not repugnant to the laws of England. 2. Proprietary governments, grantcd out by the crown to individuals, in the nature of feudatory
principalities, with all the inferior regalities, and subordinate powers of legislation, which formerly belonged to the owners of counties-palatine: yet still
with these express conditions, that the ends for which the grant was made be
substantially pursued, and that nothing be attempted which may derogato
from the sovereignty of the mother-country.
3. Charter governments, in tho
nature of civil corporations, with the power of making bye-laws for their own
interior regulations, not contrary to the laws of England; and with such
rights and authorities as are specially given them in their several charters of
incorporation. The form of government in most of them is borrowed from
that of England. They have a governor named by the king, (or, in some
proprietary colonies, by the proprietor,) who is his representative or deruty.
They have courts of justice of their own, from whose decisions an appea lies
to the king and council here in England. Their general assemblies, which are
their House of Commons, together with their council of state, being their upper
house, with the concurrence of the king or his representative the govcrnor,
ciple was, that discovery gave title to the government by whose subjects or by whose
authority it was made, against all other European governments, which title might be
consummated by possession.
" The exclusion of all other Europeans necessarily gave to the nation making the dillcovery the sole right of acquiring the soil from the natives, and establishing settlements
upon it. It was a right with which no Europeans could interfere. It was a right which
all asserted for themselves, and to the assertion of which by others, all assented.
"Those relations which were to exist between the discoverer and the natives were to
be regulated by themselves. The rights thus acquired being exclusive, no other power
could interpose between them.
" In the establishment of these relations, the rights of the original inhabitants were
In no instance entirely disregarded, but were necessarily, to a considerable extent, impaired. They were admitted to be the rightful occupants of the soil, with a legal as well
• as just claim to retain possession of it, and to use it according to their own discretion;
but their rights to complete sovereignty as independent nations were necessarily diminished, and their power to dispose of the soil at their own will to whomsoever they
pleased, was denied by the original fundamental principle, that discovery gave exclusive
title to those who made it."
It follows, then, that the true principle as regards the British colonies in this country,
which subsequently became the United States, is that which the learned commentator
has recognised to be the rule of new settlements :-" That if an uninhabited country be
discovered and planted by English subjects, all the English laws then in being, which
are the birthright of every subject, are immediately there in force. But this must be
understood with very many and very great restrictions. Such colonists carry with them
only so much of the English law as is applicable to their own situation and the condition
of an infant colony; such, for instance. as the general rules of inheritance, and of protection from personal injuries. The artificial refinements and distinctions incident to thp
property of a great and commercial people, the laws of police and revenue, (such espe
dally as are enforced by penalties,) the mode of maintenance for the established clergy,
the jurisdiction of spiritual courts, and a multitude of other provisions, are neither
necessary nor convenient for them, and therefore are not in force."
This expresses accurately and fully the well-settled and repeatedly recognised doctrine
of the American courts upon the subject of the exten~ion of the English common law .
and statutes to this country. Our ancestors brought with them only such parts of the
laws of England as were adapted to their new condition, and, we may add as quite important, such only as were conformable to their principles. The original settlers of this
country belonged to a stock of men whose history exhibited in a remarkable manner
the ascendency of moral and religious principles, and who were deeply imbued with
notions of the right of men to live under governments of their own choice. All the
great safeguards of political liberty which were consecrated in England about that period
'Ir subseqnently, by the Bill of Rights and Act of Settlement, were received and held by
52
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make laws suited to their own emergencies." But it is particularly declared
by statute 7 and 8 W. III. c. 22, that *all laws, bye-laws, usages, and [*109
customs, which shall be in practice in any of the plantations, repugnant to any law, made or to be made in this kingdom relative to tho ..aid
plantations, shall be utterly void and of none effect. And, because several of
the colonies had claimed a sole and exclusive right of imposing taxes upon
!".homselvcs,tho statute 6 Gco. III. e. 12 expressly declares, that all his
majesty's colonies and plantations in America have been, are, and of right
ought to be, subordinate to and dependent upon the imperial crown and parliament of Great Britain; who have full power and authority to make laws
and statutes of sufficient validity to bind the colonies and people of America,
subjects of the crown of Great Britain, in all cases whatsoever. And this
authority has been since very forcibly exemplified, and carried into act, by tho
statute 7 Geo. III. c. 59, for suspending the legislation of Ncw York; and by
several subsequent statutes."
These are the several parts of the dominions of the crown of Great Britain,
in which the municipal laws of England are not of force or authority, merely
them as fundamental to all free government.
Not only so, but their ideas on religious
freedom, on the administration of criminal law, and on the process and pleading in
courts, were simple, just, and humane. There never was an order of provincial nobility,
nor, with one or two unimportant exceptions, an established clergy, in any of the colonies. Thus, not only in regard to the common law, but as to the statutes in force at
the time of their settlement, some parts were adopted, some entirely rejected, and some
adopted with important modifications. Some British statutes passed subsequent to that
date were in some cases silently adopted, without express legislation: the lawyers of the
old colonies, having either been educated in England, or deriving their ideas from English books. adopted and introduced into general practice and understanding such improvements as they 'ound to be convenient.
Equally false is the doctrine asserted that these colonies were subject to the control
of the parliament.
The colonies were never represented in that body; and although
the charters were derived from the crown, and all admitted a common allegiance to the
same sovereign, it did not therefore follow that they were subject to the legislative
authority of the English people. The great principle successfully maintained by tho
American Revolution was that taxation and representation are inseparable.
And
although in the early part of the struggle the Americans were ready to concede the
power, provided it was used merely for the purpose of regulation, and not for revenue,
before the struggle closed all such distinctions were repudiated.
It was clearly seen
and argued that no such power over the fortunes and industry of the people of the
colonies could with safety be trusted to a legislature at so great a distance, in which they
had no voice, which could feel no sympathy for them, and was without that accurate
and intimate acquaintance with their character, pursuits, and resources, which is necessary to the wise and impartial exercise of such a powerv=Snanswoou.
12 Of the American colonies which subsequently became the United States, New Hampshire, New York, New Jersey, Virginia, the Carolinas, and Georgia, were provincial establishments at the period of the Revolution; Maryland, Pennsylvania, and Delaware
were proprietary governments;
and Massachusetts, Rhode Island, and Connecticut
were charter governments.
Mr. Justice Story remarks (1 Com. on the Const., 1451 that Blackstone's description
of charter governments is by no means just or accurate. They could not be justly considered as mere civil corporations of the realm, empowered to pass by-laws; but rather
as great lolitical
establishments or colonies, possessing the general powers of government an rights of sovereignty, dependent indeed and subject to the realm of England,
but still possessing within their own territorial limits the general powers of legislation
and taxation.c-Saaaswoon.
13 By 22 Geo III. c. 46, his majesty was empowered to conclude a truce or peace with
the colonies 01 plantations in America; and, by his letters patent, to suspend or repeal
any acts of parliament which related to those colonies. And by the first article of the
definitive treaty of peace and friendship between his Britannic majesty and the United
States of America, signed at Paris, the 3d day of September, 1783, his Britannic majesty
acknowledges the United Stutes of America to be free, sover~ign, ~nd i?depende~t
States, (Ann. Ileqiet, 1783: State Papers.) .And 23 Geo, III. c. 39 grves hIS majesty certain
powers for the better carrying on trade and commerce between England and the United
States.--CHRISTIA..
s,
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the rnunieipnl laws of England.
Most of them have probably copied tho
spirit of their own law from this original; but then it receives its obligation,
and authoritative force, from being the law of the country.
As to any foreign dominions which may belong to the person of the king by
hereditary descent, by purchase, or other acquisition, as the territory of Hanover, and his majesty's other property in Germany; as these do not in any
wise appertain to the crown of these kingdoms, they are entirely unconnected
with the laws of England, and do not communicate with this nation in any
respect whatsoever.
The English legislature had wisely remarked the ineonveniences that had formerly resulted from dominions on the continent
of Europe; from the Norman territory which William the conqueror brought
*110] with him, and held in conjunction with the *English throne; and from
Anjou, and its appendages, which fell to Henry the Second by hereditary descent. They had seen the nation engaged for near four hundred years
together in ruinous wars for defence of these foreign dominions; till, happily
for this country, they were lost under the reign of Henry the Sixth. They
observed that, from that time, the maritime interests of England were better
understood and more closely pursued: that, in consequence of this attention,
the nation, as soon as she had rested from her civil wars, began at this period
to flourish all at once; and became much more considerable in Europe than
when her princes were possessed of a large territory, and her councils distracted by forei~ interests.
This experience, and these considerations, gavo
birth to a conditional clause in the aet(o) of settlement, which vested the crown
in his present majesty's illustrious house, "that in case the crown and imperial
di~nitl of this realm shall hereafter come to any person not being a native of
this kingdom of England, this nation shall not be obliged to engage in any WaJ
for the defence of any dominions or territories which do not belong to the
crown of England, without consent of parliament."
We come now to consider the kingdom of England in particular, the direct
and immediate subject of those laws, concerning which we are to treat in the
ensuing commentaries. And this comprehends not only Wales and Berwick, of
which enough has been already said, but also part of the sea. The main or
high seas are part of the realm of England, for thereon our courts of admiralty
have jurisdiction, as will be shown hereafter; but they are not subject to the
common law.(p)U This main sea begins at the low-watermark.
But between
the high-water mark and the low-water mark, where the sea ebbs and flows, the
common law and admiralty have divisum imperium, an alternate jurisdiction; one
upon the water, when it is full sea; the other upon the land, when it is an ebb.(q)
a8

(.) Stat. 12 and 13 wm, IlL c. S.
(p) Co. Lltt. 260.

(I) Finch, L. 78.

U The reason given in the text for the dominion of England
over the high seas is
clearly insufficient; for the courts of admiralty of all nations have jurisdiction thereon.
It is now a well-established and recognised principle of international law that no nation
has any exclusive dominion over the high seas, which are the highway of all nations,
lind are subject not to the jurisdiction of any particular country, but to the public law
of the whole civilized world. However, the rightfulness of exclusive dominion over the
high seas was maintained by Selden in his }Iare clau.mm, and controverted by Grotius in
his Mare liberum; and England has long claimed such a right over the four seas surrounding the British Isles. Every nation has nevertheless exclusive dominion over the sea
within a. certain distance of her shorea.e-usually agreed to be as fltr as a. cannon-shot
will reach from the land, or a marine league. It has been thought that the United
States, owing to her extensive Atlantic coast, has a right to claim al, within a line drawn
from one headland to another: at least, that she may well claim that the neighbouring
ocean within that distance from her shores shall enjoy immunity from the hostilities of
other nations.
In 1806, the government of the United States thought it would not be
unreasonable, considering the extent and shoalness of the coast and the natural indication furnished by the well-defined path of the Gulf Stream, to expect an immunity
from belligerent warfare for the space between that limit and the American shore
, Kent's Com. 30. Bowyer's Const. Law, 30.-SUARSWOOD.
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*The territory of England is liable to two divisions j the one eccleslas- [*111
Ccal, the other civil.
I. The ecclesiastical division is primarily into two provinces, those of Canter.
bury and York. .A. province is the circuit of an archbishop's jurisdiction.
Each
province contains divers dioceses, or sees of suffragan bisho,ps; whereof Cauter.
bury includes twenty-one, and York three: besides the bishopric of the isle
of Man, which was annexed to the province of York by king Henry VII]
Every diocese is divided into archdeaconries, whereof there are sixty in all,
each archdeaconry into rural deaneries, which are the circuit of the archdeacon'a
and rural dean's jurisdiction, of whom hereafter: and overy deanery is divided
into parishes.(r)
A parish is that circuit of ground which is committed to tho chargo of one
parson or vicar, or other minister having cure of souls therein.
These districts
are computed to be near ten thousand in number.rs)
How ancient the division
of parishes is, may at present be difficult to ascertain; for it seems to be agreed
on all hands, that in the early ages of Christianity in this island, parishes were
unknown, or at least signified the same that a diocese does now. There was
then no appropriation of ecclesiastical dues to any particular church; but every
man was at liberty to contribute his tithes to whatever priest or church he
pleased, provided only that he did it to some; or if he made no special appointment or appropriation thereof, they were paid into the hands of the bishop,
whose duty it was to distribute them among the clergy, and for other pious pur.
poses, according to his own discretion.(t)
Mr. Camden(u) says, England was divided into parishes by Archbishop Honorius about the year 630. Sir Henry Hobart(w) lays it down, that parishes were
first erected by the council of Lateran, which was held A.D. 1179. Each widcly
differing *from the other, and both of them perhaps from the truth;
[*11"
which will probably be found in the medium between the two extremes.
..
For Mr. Selden has clearly shown(x) that the clergllived
in common without
any division of parishes, long after the time mentioned by Camden. And it appears from the Saxon laws, that parishes were in being long before the date of
that council of Lateran, to which they are ascribed by Hobart.
We find tho distinction of parishes, nay, even of mother-churches, so early as
in tho laws of king Edgar, about tho year 970. Beforo that time tho consecration of tithes was in genoral arbiirarf ; that is, every man paid hill own (as
was beforo observed) to what church 01' parish he pleased. But tLis being
liable to be attended with either fraud, or at least caprice, in the persons paying;
and with either jealousies or mean compliances in such as were competitors for
receiving them; it was now ordered by the law of king Edgar,(y) that" dentur
omnes decima: primarice ecclesice ad quam parochia pertinet." However, if any
thane, or great lord, had a church, within his own demesnes, distinct from tho
mother-church, in the nature of a private chapcl; then, provided such church had
a cemetery or consecrated place of burial belonging to it, he might allot onethird of his tithes for the maintenance of the officiatin~ minister; but if it had
no cemetery, the thane must himself have maintained hIS chaplain by somo other
means ; for in such case all his tithes were ordained to be paid to the primaria
ecclesice or mother-ohurch.ra)
This proves that tho kingdom was thcn generally divided into parishes; whicn
division happened probably not all at once, but by degrees. For it seems pretty
clear and certain that the boundaries of parishes were originally ascertained by
those of a manor or manors: since it very seldom happens that a manor extende
itself over more parishes than one, though there are often many manors in ono
parish, *The lords, as Christianity spread itself, began to build churches [*113
upon their own demesnes or wastes, to accommodate thoir tenants in
one or two adjoining lordships; an I, in order to have divine service regularly
(,) Co. Lltt. m.
') Gibooon'. Britain.
I) field ot Tlth. 9, 4. 2 In.at M6. IIob. 296,
~,,) In Wa Britonnia:
(W) )lob. 296.

Cz)

or

tlthes, c. 9.

C,) Co 1.

c. 2. See alsc tlu 1....
about tho yoax 1030.
(0) Tbld.

ot KIng Canute,
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performed therein, obliged all their tenants to appropriate their tithes to ths
maintenanco of the one offieiating minister, instead of leaving them at liberty to
distribute them among the elergy of the diocese in general; and this tract of
land, the tithes whereof were so appropriated, formed a distinct parish. Which
will well enough account for the frequent intermixture of parishes one with
another. For, if a lord had a parcel of land detached from the main of his
estate, but not sufficient to form a parish of itself, it was natural for him to
endow his newly erected church with the tithes of those disjointed lands; espe·
cially if no church was then built in any lordship adjoining to those outlying
parcels.
Thus parishes were ~radually formed, and parish churches endowed with the
tithes that arose within the circuit assigned. But some lands, either because
they were in the hands of irreligious and careless owners, or were situate in
forests and desert places, or for other now unsearchable reasons, were never
united to any parish, and therefore continue to this day extra-parochial ; and
their tithes are now by immemorial custom payable to the king instead of the
bishop, in trust and confidence that he will distribute them for the general
good of the church :(a) yet extra-parochial wastes and marsh-lands, when improved and drained, arc by the statute 17 Geo. II. c. 37, to be assessed to all
parochial rates in the parish next adjoining. And thus much for the ecclesiastical division of this kingdom.
2. The civil division of the tcrritory of England is into counties, of those
counties into hundreds, of those hundreds into tithings or towns. Which division, as it now stands, seems to owe its original to king Alfred," who, to pre·
-':114] vent *the rapines and disorders which formerly prevailed in the realm,
instituted tithings, so called from the Saxon, because ten freeholders,
with their families, composed one. These all dwelt together, and were sureties
or free pledges to the king for the good behaviour of each other; and, if any
offence was committed in their district, they were bound to have the offender
torthcoming.(b) And therefore anciently no man was suffered to abide in Eng.
land above forty days, unless he were enrolled in some tithing or deeennary.rcj
One of the principal inhabitants of the tithing is annually appointed to preside
ever the rest, being called the tithing-man, the headborough, (words which
speak their own etymology,) and in some countries the borsholder, or
borough's-ealder, being supposed the discreetest man in the borough, town, or
tithing.( d)
Tithings, towns, or vills, are of the same signification in law; and are said
to have had, each of them, originally a church and celebration of divine service, sacraments, and burials :(e) though that seems to be rather an ecelesiastical, than a civil, distinction. The word town or vill is indeed, by the alteration
of times and language, now become a generical term, comprehending under it
the several species of cities, boroughs, and common towns. A city is a town
incorporated, which is or hath bcen the see of a bishop; and though the
Ca) 2 TDBt.&17. 2 Rep. 44. Cro. Eliz. 512.
(b) Fiet: 1, 47. Tills the law. of klng Edward the Con·
r~r,
c. 20, very Justly entitled, "summa d maxima sen:nltu, per quam omnu ItalufinnilfirrUJ msiimntur j--qtUe
It,lC modo fiebat, quod tub dtunnalificUjUUlUTU debWant uu
unieersi, d:c!'

C) Min. c. 1, ~3.
d) Finch, L. If.
~ e) IIDBt. 115.

is }Iodem
researches into the more remote periods of antiquity have led to the discover)" that the learned commentator was incorrect in ascribing the institution of these
civil divisions of the kingdom to Alfred. In the reign of Ina, king of the West Saxons,
towards the end of the seventh century, the tithing and shire are both mentioned. And
no doubt they were brought from the continent by some of the first Saxon settlers in
this island; for the tithing, hundred, and shire, are noticed in the capitularies of the
Franks, before the year 630, whence it is reasonably inferred, they were known in France
at least two centuries before the reign of Alfred. It may therefore be concluded, that,
among the people of this country, they were part of those general customs which Alfred
collected, arranged, and improved into an uniform system of jurisprudence. See Whitaker's History of Manchester; Montesquleu, Esprit des Lois, tom. 2, p. 376; Stuart'a
Diss, on the English Constitution, 254; and Henry's History of Great Britain.s- CHITTY.
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bishopric be dissolved, as at Westminster/6 yet it still remaineth a eity.C!) A
borough is now understood to be a town, either corporate or not, that sendeth
burgesses to parliament.(g) Other towns there are, to the number, Sir Edward
Coke says,(h) of 8803, which are neither cities nor boroughs; some of which
have the privile1?es of markets and others not; but both arc equally towns in
law. 'fo several of these towns there are small appendages belonging, called
*hamlets, which are taken notice of in the statute of Exeter,(t) which [*115
makes frequent mention of entire vills, demi-vills, and hamlets. Entire
vills Sir Henry Spelman(k) conjectures to have consisted of ten freemen, 01'
frank-pledges, demi-vills of five, and hamlets of less than five. These little
collections of houses are sometimes under the same administration as tho town
itself, sometimes governed by separate officers; in which last case they are, to
some purposes in law, looked upon as distinct townships. Theso towns, as was
before hinted, contained each originally but one parish, and one tithing; though
many of them now, by the increase of inhabitants, are divided into several
parishes and tithings; and sometimes, where there is but one parish, there are
two or moro vills or tithings.
As ten families of freeholders made up a town or tithing, so ten tithings composed a superior division, called a hundred, as consisting of ten times ten families. Tho hundred is governed by a high constable, or bailiff, and formerly
there was regularly held in it the hundred court for the trial of causes, though
now fallen into disuse. In some of tho more northern counties these hundreds
'U'e called wapentakes.tj)"
The subdivision of hundreds into tithings seems to be most peculiarly the
(f) Co. Litt. 109.
(0) Litt. f 164.
(h) 1 Inst, 116.

c) 14 Edw. I.
A) OIOS8. 274.
I)
~ Seld. In lbI1ttc.

Co

2-l.

16 Westminster
was one of the new bishoprics created !Jy Henry VIII. out of the reve
nues of the dissolved monasteries.
(2 Burn, E. L. 78.) Thomas Thirlby was the only
bishop that ever filled that see, (Godw. Com. de Prees, 570:) he surrendered the bishopric
to Ed. VI., 30th March, 1550, and on the same day it was dissolved and added again
to the bishopric of London. (Rym. Food. 15 tom. p. 222.) Queen Mary afterwards filled
the church with Benedictine monks, and Eliz., by authority of parliament, turned it into
a collegiate church subject to a dean; but it retained the name of city, not perhaps because it had been a bishop's see, but because, in the letters patent erecting it into a
bishopric, king Henry declared, volumu.s iiaque et per prasentes ordinamu.s quod ecclesia cathedralis et sedes episcopalis, ac quod tota villa 1UJ8tra lVestmonasterii sit civitas, ipsamque civitatem lVestmonasterii vocari et nominari volumu.s et decernimu.s. There was a similar clause in favour of
the other five new-created cities, viz. Chester, Peterborough, Oxford, Gloucester, and
Bristol. The charter for Chester is in Gibs. Cod. 1449, and that for Oxford in Rym. Food.
14 tom. 754. Lord Coke seems anxious to rank Cambridge among the cities, because
he finds it called civitas in an ancient record, which he .. thought it good to mention in
remembrance of his love and duty, alT/UB matri academia: Cantabngia;."
(Co. Litt. 109.) The
present learned Vinerian professor of Oxford has produced a decisive authority that
cities and bishops' sees had not originally any necessary connection with each other, It
is that of Ingulphus, who relates that, at the great council assembled in 10i2, to settle
the claim of precedence between two archbishops, it was decreed that bishops' sees
should be transferred from towns to cities. (1 Woodd. 302.) In Will. Malm. Scrip. Ang.
p. 214, it is concessum est episcopis de tillis transire in cit-itates.
The accidental coincidence of the same number of bishops and cities would naturallj
produce the supposition that they were connected together as a necessary cause and
effect. It is certainly (as Mr. Wooddeson observes) a strong confirmation of this authority. that the same distinction is not paid to bishops' sees in Ireland.
Mr. Hargrave, in
his notes to Co. Litt. 110, proves, that, although Westminster is a city, and has sent
citizens to parliament since the time of Ed. VI., it never was incorporated; and this lit
a striking instance in contradiction of the learned opinions there referred to, viz.: that
the king could not grant within time of memory to any place the right of sending mem
bers to parliament without first creating that place a corporation.-CuRISTIAN.
17 Et quod Angli vocant hundredum,
=itatu.s Yorkshire, Lincolnshire, Nr,Uinghamshire, Leicestershire, et Northamptonshire, vocant ioapeniachium, (Ll. Edw. c.33.) And it proceeds to explain
why they are called so,-viz., because the people at a public meeting confirmed theh
union with the governor by touching his weapon or Iance.c-Cnarsrras;
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mverr ion of Alfred: the institution of hundreds themselves he rather introduced
than invented; for they seem to have obtained in Denmark :(rn) and we find that
in France a regulation of this sort was made above two hundred years before,
set on foot by Clotharius and Childebert, with a view of obliging each district
to answer for the robberies committed in its own division. These divisions were,
in that country, as well military as civil, and each contained a hundred freemen,
who were subject to an officer called the centenarius, a number of which centenarii
were themselves subject to a superior officer called the count or comes.(n) And
*116] *indeed something like this institution of hundreds may be traced back
as far as the ancient Germans, from whom were derived both the Franks,
who became masters of Gaul, and the Saxons, who settled in England; for
both the thing and the name, as a territorial assemblage of persons, from which
afterwards a territory itself might properly receive its denomination, were well
known to that warlike people. "Uenteni ex singulis pagis sunt, idque ipsum inter

suos vocantur j

et

quod primo numerus juit, jam nomen et honor est."Co)

An indefinite number of these hundreds make up a county or shire. Shire is
a Saxon word signifying a division; but a county, comitatus, is plainly derived
from comes, the count of the Franks; that is, the earl, or alderman (as the
Saxons called him) of the shire, to whom the government of it was intrusted.
This he usually exercised by his deputy, still called in Latin vice-comes, and in
English the sheriff, shrieve, or shire-reeve, signifyinJ? the officer of the shire,
upon whom, by process of time, the civil admlnistration of it is now totally devolved. In some counties there is an intermediate division between the shire
and the hundreds, as lathes in Kent, and rapes in Sussex, each of them containing about three or four hundreds apiece. These had formerly their lathe-reeves,
and rape-reeves, acting in subordination to the shire-reeve.
"Where a county is
divided into three of these intermediate jurisdictions, they are called trithings,(p)
which were anciently governed by a trithing-reeve.
These trithings still subsist
in the large county of York, where, by an easy corruption, they are denominated
ridings; the north, the east, and the west riding. The number of counties in
England and Wales have been different at different times; at present they are
forty in England and twelve in Wales.
'I'hree of these eounties, Chester, Durham, and Lancaster, are called counties
palatine.
The two former are such by prescription or immemorial custom, or
*11"'] at least as old as *the Norman conquest :eq) the latter was created by
.
king Edward III. in favour of Henry Plantagenet, first carl and then
duke of Lancaster ;er) whose heiress being married to John of Gaunt, the king's
son, the franchise was greatly enlarged and confirmed in parliament,(s) to honour
John of Gaunt himself, whom, on the death of his father-in-law, the king had
also created duke of Lancaster.(t)
Counties palatine are so called a palatio,
because the owners thereof, the earl of Chester, the bishop of Durham, and the
duke of Lancaster, had in those counties jura regalia, as fully as the king hath
in his palace; regalem potestatem in omnibus, as Braeton expresses it.(u) They
might pardon treasons, murders, and felonies; they appointed all judges and
justices of the peaco; all writs and indictments ran in their names, as in other
counties in tho king's; and all offences were said to be done against their peaco,
and not, as in other places, contra pacem domini regis.(w) And indeed by the
ancient law in ull peculiar jurisdictions, offences were said to be done against
his peace in whoso court they were tried: in a court-Ieet, contra pacem domini j
in tho court of a corporation, contra pacem ballivorum j in the sheriff's court or
tourn, contra pacem vice-comitis.(x) Theso palatine privileges (so similar to the
regal independent jurisdictions usurped by the great barons on the continent,
during the weak and infant state of the first feodal kingdoms in Europe,)(y)
were, in all probability, originally granted to the counties of Chester and Dur{m) Seld. tit. orhoooor, 2, 5, 3.
sn) !Iootesq. !!p. L. 30,17.
O)Tacit. de J/,,"o. German. 6.
p LI. Ed,o. c. 34.
q Seld. tIt. hoo. 2, 5, 8.
Rzt. 25 Edw. IlL p.1, .... 1&
...... HIst. 112. 4 Inst. 2IJ.l.
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) Cbrt. 36 Edw. III. fa. 9.
j) Pal. 61 Edw. iu: m. 33. Plowd. 215. 7 Rym. 188.
u) 1. 3, Co 8, U.-"Regal power over aU thlogs."
w) 4 loat. 204.
.,) Seld. in Ht1I{!. Magn. Co 2~ \ Robertson, Cha. V. L 60.
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ham, because they bordered upon inimical countries, Wales and Scotland, in
order that the inhabitants, having justice administered at home, might not be
obliged to go out of the county, and leave it open to the enemy's incursions;
and that the owners, being encouraged by so large an authority, might be the
more watchful in its defence. And upon this account also there were formerly
two other counties palatine, *Pembrokeshire and Hexhamshire, the latter ['*118
now united with Northumberland; but these were abolished by parlinment, the former in 27 Hen. VIII., the latter in 14 Eliz. And in 27 Hen, V1II.
likewise, the powers before mentioned of owners of counties palatine were
abridgedj the reason for their continuance jn a manner ceasing; though still all
writs are witnessed in their names, and all forfeitures for treason by the common
law accrue to them.(z)
Of these three, the county of Durham is now the only one remaining in the
hands of a subject j for the earldom of Chester, as Camden testifies, was united
to the crown by Henry III., and has ever since givcn title to the king's eldest
son. And the county palatine, or duchy, of Lancaster, was the property of
Henry Bolingbroke, the son of John of Gaunt, at the time when he wrested the
crown from king Richard II. and assumed the title of king Henry IV. But he was
too prudent to suffer this to be united to the crown, lest, if he lost onc, he should
lose the other also; for, as Plowden(a) and Sir Edward Coke(b) observe, ,. he
knew he had the duchy of Lancaster by sure and indefeasible title, but that his
title to the crown was not so assured; for that, after the decease of Richard II.
the right heir of the crown was in the heir of Lionel, duke of Clarence, second
son of Edward IlL; John of Gaunt, father to this Henry IV., being but the
fourth son." And therefore he procured an act of parliament, in the first ycar
of his reign, ordaining that the duchy of Lancaster, and all other his hereditary
estates, with all their royalties and franchises, should remain to him and his
heirs forever; and should remain, descend, be administered, and governed, in
like manner as if he never had attained the rezal dignity: and thus they descended to his son and grandson, Henry V. and lIenry VI., many new territories
and privileges being annexed to the duchy by the former.(c) Henry VI. being
attainted in 1Edw. IV. this duchy was declared in parliament *to have [*119
become forfeited to the crown,( d) and at the same time an act was made
to incorporate the duchy of Lancaster, to continue the county palatine, (which
might otherwise have determined by the attainder,)(e) and to make tho same
pareel of the duchy; and farther, to vest the whole ill king Edward IV. and his
heirs, kings of England, forever; but under a separate guiding and governance
from the other inheritances of the crown. And in 1 Hen. VII. another act
was made, to resume such parts of the duchy lands as had been dismembered
from it in the reign of Edw. IV., and to vest tho inheritance of the whole in
the king and his heirs forever, as amply and largely, and in like manner, form,
and condition, separate from the crown of England and possession of the same,
as the three Henries and Edward IV., or any of them, had and hcld the same.C!)
The Isle of Ely is not a county palatine, though sometimes erroneously called
so, but only a royal franchise; the bishop having, by grant of king Henry
the First,jura regalia within the Isle of Ely, whereby he exercises a jurlsdiction
over all causes, as well criminal as civiI.(g)
.)4 let. 206.
.) 215.
4 In .... 205.
• JUrI. 2 Hen. Yo flo 30. 3 Hen. Yo n. 15.
~ l'entr.lM
•
•) 1 Ventr. 157.
I) 80me have entertained an opinion (Plowd. 220. 1, 2.
Lamb • .Arch,wn. 233. 4 IIllIL 206) that by this act the right
of the duchy vested only In tbe Mlural, and not In tbe
pa/l1teal, person of king Henry VII.. 88 formerly In
that of IIenry IV.. and was descendible to his natural
heirs, Independent of the succession to the crown.
And,
If thl! notion were well founded, It might haTe become
.. very curious question, at the tune of the revolution In
1658. In whom the right of the duchy remained aller king
Jam .. •• abdication, and previous to the attainder of the
pretended prince of Wales. But It is observable, that In tbe
1aIlI. act the dUl'hy of Com .. alllB abo vested In king Henry

.11.
and his heirs, which conld
event to be se parated from the

never be Intended In an)
inheritance of the crown
And Indeed It seems to have been understood ver yearly
nfter the statute oC Henry VII. that the ducby oC Lancaster
was by no means thereby made a separate Inheritance (rom
the rest oC the royal patrimony, since it descended with the
crown to tbe half-blood In the Instances oC queen Mary and
queen Elizabeth, whicb it conld not have done ... tbe estate
oC a mere duke of Lancaster, In tbe common course of legal
descent. The better opinion, therefore, seems to be that or
those judges, who held, (PIowd, 2'21.) tbat notwithstanfling
tbe statute oC I1enry VII • (wbich was only an act oC resumption,) tbe ducby ot1l1 remained ... eetabbsbed tT the act of
Edward IV .. separate from the other poese88101lll
of the
crown In order and government, but united In poiDS r(
Inheritance.
(.) 4 Inst, 220.
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""TLere are also counties corporate, which are certain cities and towns,
some with more, some with less territory annexed to them; to which,
out of special grace and favour, the kings of England have granted the privilege to be counties of themselves, and not to be comprised in any other county;
but to be governed by their own sheriffs and other magistrates, so that no
officers of the county at large have any power to intermeddle therein. Such
are London, York, Bristol, Norwich, Coventry, and many others. And thus
much of the countries subject to the laws of England."
"120]

IS By art. i. sec. 8 of the constitution
of the United States, "Congress shall have power
to exercise exclusive legislation in all cases whatsoever over such district (not exceeding
ten miles square) as may by cession of particular States, and the acceptance of Congress,
become the seat of the government of the United States, and to exercise like authority
over all places purchased by the consent of the legislature of the State in which the
same shall be, for the erection of forts, magazines, arsenals, dock-yards, and other needful
buildings."
Accordingly, the District of Columbia was ceded by the States of Maryland
and Virginia to the United States and accepted by Congress.
By art. iv, sec. 3 of the constitution of the United States, "The Congress shall have
power to dispose of and make all needful regulations respecting the territory or other
property belonging to the United States; and nothing in this constitution shall be so
construed as to prejudice any claims of the United States or of any particular State."
It has been often doubted whether the United States have any constitutional power
to acquire new territory. However, Louisiana was purchased from France, Florida from
Spain, and a very extensive territory was acquired by treaty from Mexico. The·Northwestern territory, acquired previous to the adoption of the federal constitution, by
cession from Virginia, was regulated by "An ordinance for the government of the territory of the United States northwest of the river Ohio," adopted by the Old Congress,
July 13, 1787. Territorial governments have from time to time been organized out of
the other territories of the United States,
The character and extent of the power of Congress over the Territories have been the
subject of repeated and excited discussion both in and out of Congress. On this, as Oil
most other questions connected with the authority of the federal government, the
National and State-Rights schools have differed.
The former hold that, under the constitution, Congress have absolute and despotic
power over the Territories ; that whatever they have the power to do, they have the
right to do, if in their judgment it wiII conduce to the" general welfare." Hence they
construe the power "to dispose of and make all needful regulations respecting the territory or other property belonging to the United States" as the same in effect as the
"power to exercise legislation in all cases whatsoever."
The State-Rights school, on the contrary, hold that the clause in the constitution
about the Territories relates to them only as property, and gives no right to Congress to
govern them; that their right to government springs from their acquisition of them by
cession, and is not therefore absolute. Territory acquired under the right to declare
war and make treaties belongs to the States as States, and Congress can only legislate in
conformity to the principles of the constitution: their power is limited by the limitations
of the constitution.
They have the authority to maintain feace and order, and to
Cljtablish tribunals for the administration of criminal and civi justice according to the
law of the land as it existed at the time of the cession; but they can no more change the
law of the land in a Territory than they can in a State. They cannot regulate private
property or interfere with private rights. In short, the law of the ceded territory on all
subjects not within the delegated powers of Congress in the States must continue until
changed by the only legitimate authority, when the people of Quch Territory, with the
authority of Congress, form a sovereign State.-SnARSWOOD.
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BOOK THE FIRST.

CHAPTER I.
OF THE ABSOLUTE RIGHTS OF INDIVIDUALS.
TtlJ: objects of the laws of England are so very numerous and extensive, that,
order to consider them with any tolerable ease and perspicuity, it will be
necessary' to distribute them methodically under proper and distinct heads;
avoiding as much as possible divisions too large and comprehensive on the one
hand, and too trifling and minute on the other; botl. of which are equally pro.
ductive of confusion.
*Now, as municipal law is a rule of civil conduct, commanding what [*199
is right, and prohibiting what is wrong; or as Cicero,(a) and after him
W'"
our Hracton,(b) have expressed it, eanctio justa, juben» honesia et prohibens contraria, it follows that the primary and principal object of the law are RIGlIT~
and WRvNGS. In the prosecution, therefore, of these commentaries, I shall follow this very simple and obvious division; and shall, in the first place, consider
the right:, that are commanded, and secondly the wrongs that are forbidden, by
the laws of England.
Rights are, however, liable to another subdivision; being either, first, those
which concern and are annexed to the persons of men, and are then called jura
personarum, or the rights of persons; or they are, secondly. such as a man may
acquire over external objects, or things unconnected with his person, which are
styled jura rerum, or the rights of things. Wrongs also are divisible into, first,
private wrongs, which, being an infringement merely of particular rights, concern
mdividuals only, and are called civil injuries; and, secondly, public wrongs, which,
being a breach of general and public rights, affect tho, whole community, and
are called crimes and misdemeanors.
The objects of the laws of England fallinrr into this fourfold division, the
present commentaries will therefore consist or the four following parts: 1. The
rights of persons, with the means whereby such rights may be either acquired OJ
iost. 2. The rights of things, with the means also of acquiring or losing them .
. 8. PI !Vate wrongs, or civil injuries, with the means of redressing them by law.
4. Public wrongs, or crimes and misdemeanors, with the means of prevention and
punishment.'
III

(a) 11 Philipp. 12.
1 The distinction between private wrongs and public wrongs is more intelligible, and moro
accurately limited by the nature of the subjects, than the distinction between the right1
of things, and the rights of persO'M; for all rights whatever must be the rights of certai ..
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Weare now first to coneider the rights of persons, with the means of aequirinp
and losing them.
*193
"'N ow the rights of pcrsons that are commanded to be observed by the
.. J munioipu' law are of two sorts: first, such as are due from every citizen,
which are usually called civil duties j and, secondly, such as belong to him, which
is the more popular acceptation of rights or jura. Both may indeed be comprised in this latter division; for, as all social duties are of a relative nature, at
tho same time that they are due from one man, or set of men, they must also
bo due to another.
But I apprehend it will be more clear and easy to consider
many of them as duties required from, rather than as rights belonging to, particular persons. Thus, for instance, allegiance is usually, and therefore most
easily, considered as the duty of the people, and protection as the duty of the
magistrate; and yet they are reciprocally the rights as well as duties of each
other. Allegiance is the right of the magistrate, and protection the right of the
people.
Persons also are divided by the law into either natural persons, or artificial,
Natural persons are such as the God of nature formed us; artificial are such as
are created and devised by human laws for the purposes of society and government, which are called corporations or bodies politic.
The rights of persons considered in their natural capacities are also of two
sorts, absolute and relative. Absolute, which are such as appertain and belong
to particular men, merely as individuals or single persons: relative, which are
incident to them as members of society, and standing in various relations to
each other. The first, that is, absolute rights, will be the subject of the present
ebupter,
13y the absolute rights of individuals, we mean those which are so in their
primary and strictest sense; such as would belong to their persons merely in a
state of nature, and which every man is entitled to enjoy, whether out of society
*19.4] or in it. But with regard to the absolute duties, which man is bound
...
*to perform considered as a mere individual, it is not to be expected
that any human municipal law should at all explain or enforce them. For the end
and intent of such laws being only to regulate the behaviour of mankind, as
they are members of society, and stand in various relations to each other, they
have consequently no concern with any other but social or relative duties. Let
a man therefore be ever so abandoned in his principles, or vicious in his practice,
provided he keeps his wickedness to himself, and docs not offend against the
rules of public decency, he is out of the reach of human laws. But if he makes
his vices public, though they be such as seem principally to affect himself, (as
drunkenness, or the like,) then they become, by the bad example they set, ofpernicious effects to society; and therefore it is then the business of human
laws to correct them. Here the circumstance of publication is what alters the
nature of the case. Public sobriety is a relative duty, and therefore enjoined
by our laws; private sobriety is an absolute duty, which, whether it be performed
or not, human tribunals can never know; and therefore they can never enforce
persollS to certain things. Every right is annexed to a certain character or relation,
which each individual bears in society. The rights of kings, lords, judges, husbands,
fathers, heirs, purchasers, and occupants, are all dependent upon the respective characters of the claimants. These rights might again be divided into rights to possess certain
thinga, and the rights to do certain actions. This latter class of rights constitute powers
and authority. But the distinction of rights of persons and rights of things, in the first two
books of the Commentaries, seems to have no other difference than the antithesis of the
expression, and that, too, resting upon a solecism; for the expression rights of things, or •
a right 0/"80 horse, is contrary to the idiom of the English language: we say, invariably.
a right to a ~hing. The distinction intended by the learned judge, in the first two boob
appears, in a great degree, to be thnt of the rights of persons in public stations, and the
rights of persons in private relations. But, as the order of legal subjects is, in a great
measure, arbitrary, and does not admit of that mathematical arrangement where one
proposition generates another, it perhaps would be difficult to discover any method more
satlsfactory than that which the learned judge has pursued, and which was first suggested
~y Lord C. J. Hale. See Hale'« Analysis of the LaW.-CHRISTIAN.
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it by any civil sanction.' But, with respect to rights, the case is different
Human laws define and enforce as well those rights which belong to a man considered as au individual, as those which belong to him considered as related to
others,
For the principal aim of society is to protect individuals in the enjoyment
of those absolute rights, which were vested in them by the immutable laws of
nature, but which could not be preserved in peace without that mutual assistance and intercourse which is gained by the institution of friendly and social
communities. Hence it follows, that the first and primary end of human laws
IS to maintain and regulate these absolute rights of individuals.
Such rights
as are social and relative result from, and are posterior to, the formation of
states and societics: so that to maintain and regulate thcse is clearly a subsequent consideration. And, therefore, the principal view of human laws is, or
ought always to be, to explain, protect, and enforce such rights as are absolute,
which in *themselves are few and simple: and then such rights as are [*125
relative, which, arising from a variety of connections, will be far more
numerous and more complicated. These will take up a greater space in any
code of laws, and hence may appear to be more attended to-though in reality
they are not-e-than the rights of the former kind. Let us therefore proceed to
examine how far all laws ought, and how far the laws of England actually do,
takc notice of these absolute rights, and provide for their lasting aeeurity.t
2 This distinction seems to convey a doctrine that can hardly bear examination,
or be
reconciled with sound law and morality. The circumstance of publication as evidence
of shameless profligacy and hardened depravity may alter the nature of the punishment,
but cannot alter the intrinsic criminality of the vicious act. Whatever is pernicious to
society as an example must necessarily be vicious and destructive in itself. What is
ruinous and criminal to repeat and follow must also be ruinous and criminal to com
mence. Human laws prohibit everywhere the guilty action; but punishment can only
De the consequence of detection.e-Crmrsrrax.
a It is truly observed by the commentator that the absolute rights of individuals
though occupying less space in codes of law than their relative rights or rights of
property, are nevertheless by far the most important.
The great end of society is to
secure the wealth and happiness of its members; and the vast majority of mankind,
depending upon their daily labour for their daily bread, have the most direct and
immediate interest in their life, limbs, liberty, and reputation.
It is true that the hope
of acquiring property and of thus bettering our condition pervades all classes; and no
country can prosper, nor be the seat of a contented people, where the fruits of industry
and frugality are not fully secured to the possessor, and the relations of men and the
enjoyment of their property regulated by wise and equal laws, impartially administered.
In popular forms of government, such as prevail in the United States, where the people
govern themselves by agents or representatives, chosen at short intervals, personal
liberty, the elective and other political franchises, liberty of conscience, of speech, and
of the press, and the right of the people peaceably to assemble to consider and discuss
their grievances, are rights, which the people naturally cherish with jealousy, and which
are able to protect themselves in a great measure from their own democratic affinities.
Practically there is, however, not much difference between wresting from a man by force
or fraud or governmental exaction, the few dollars, the product or savings of hill
industry for any period of time, and deprivin& him of his liberty, or chaining him to II
log to work for another during the same period, Hence we ought not to undervalue
those guar Is, which have been provided for the protection of the rights of property.
These are as important parts of our liberties, and should be maintained with as vigilant
an eye, as any other.
The constitution of the United States and the constitutions of the several States ars
accompanied with Bills of Rights, which are intended to declare and set forth the
restrictions which the people in their sovereign capacity have imposed upon their
agents,-the various governments established by these constitutions. But as the persons
composing the different branches of these governments are chosen, directly or indirectly,
by a majority of the people, the provisions of these Bills of Rights are really restrictions .
•mposed upon these majorities. They constitute the security of the individual members
of society against the acts of the majority. The great bulwark of the reserved rights
protected by these restrictions is the judiciary department.
They have the unquestioned
power of declaring any act of the government, in any of its departments, which infringes
'.my of these rights, to be utterly null and void. That department spreads the broad
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The absolute rights of man, considered as a free agent, endowed with discernment to know good from evil, and with power of choosing those measures
which appear to him to be most desirable, are usually summed up in one
general appellation, and denominated the natural liberty of mankind. This
natural liberty consists properly in a power of acting as one thinks fit, without
any restraint or control, unless by the law of nature; bein~ a right inherent in
us by birth, and one of the gifts of God toman at his creation, when he endued
him with the faculty of free will. But every man, when he enters into society,
gives up a part of his natural liberty, as the price of so valuable a purchase;
and, in consideration of receiving the advantages of mutual commerce, obligos
himself to conform to those laws, which the community has thought proper to
establish. And this species of legal obedience and conformity is infinitely more
desirable than that wild and savage liberty which is sacrificed to obtain it. For
no man that considers a moment would wish to retain the absolute and uncontrolled power of doing whatever he pleases: the consequence of which is, that
every other man would also have the same power, and then there would be no
security to individuals in any of the enjoyments of life. Political, therefore, or
civil liberty, which is that of a member of society, is no other than natural
liberty so far restrained by human laws (and no farther) as is necessary and
expedient for the general advantage of the public.(c) Hence we may collect
*126J that the law, which restrains a man from doing *misehief to his fellowcitizens, though it diminishes the natural, increases the civil liberty of
mankind; but that every wanton and causeless restraint of the will of the
subject, whether practised by a monarch, a nobility, or a popular assembly, is
a degree of tyranny: nay, that even laws themselves, whether made with or
without our consent, if they regulate and constrain our conduct in matters of
mure indifference, without any good end in view, are regulations destructive
(t) l'bcuUa, tj....quod cuilju< fact:re Met, nisi quid jure proMbeitr.

1m!. 1, 3, 1.

and impregnable shield of its protection over the life, limbs, liberty, reputation, and
property of the citizen, when invaded even by the will of the majority. Our Bills of
Rights are therefore not mere enunciations of abstract principles, but solemn enactments
by the people themselves, guarded by a sufficient sanction.
The Bill of Rights which accompanies the federal constitution is mainly to be found
in the amendments to that instrument.
It was strongly urged by those who favoured
the adoption of that instrument as it was proposed, that inasmuch as the government
established by it was in all respects a limited one,-that
it could exercise no powers
except such as were expressly granted or necessarily implied,-there
was no occasion of
any Bill of Rights. But the States were not satisfied with this reasoning. They feared
that, as the means of carrying into effect the granted powers were open to the discretion
of government, they might still, unless expressly restricted, invade those rights, which
ought not, in any event, or by any construction, to be submitted to the power of government. While they proceeded therefore to ratify the constitution as proposed unconditionally, it was in the confidence that such amendments would be adopted as would
relieve their fears in this particular.
This was accordingly done. The amendments
were proposed at the first session of the first Congress of the United States, which was
begun and held at the city of New York, on the -lth of March, 1789, and were adopted
by the requisite number of States.
.
It must be remembered that the limitations of power contained Inthese amendments
do not apply to the State governments.
The people of the respective States are left to
create such restrictions on the exercise of the power of their particular governments as
they may think proper; and restrictions by the constitution of the United States on the
exercise of power by the individual States in cases not consistent with the objects and
{l?licy of the powers vested in the Union are expressly enumerated in art. 1, sect. 10.
IIKent's Com. 407. Barron V8. The Mayor and City Council of Baltimore, 1 Peters, 243.)
The industrious student, by an examination of the constitution of the State in which
he resides, and the constitution of the United States, will be able for himself to arrange
the various provisions of these instruments under the several heads of this chapter: 1.
The Right of Personal Security; 2. The Right of Personal Liberty; and 3. The Right
of Private Property.
To these the distinguished commentator Chancellor Kent has
added a fourth head, which found no place under the English system, but which
occupies a most prominent and important one under our American systems:--4. The
'ree exercise and enjoyment of religious profession and worship.--S:qARswooD.
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of liberty: whereas, if any public advantage can arise from observing such pre·
cepts, the control of our private inclinations, in one or two particular points,
will conduce to preserve our general freedom in others of more importance;
by supporting that state of society, which alone can secure our independence.
Thus the statute of king Edward IV.,ed) which forbade the fine gentlemen of
those times (under the degree of a lord) to wear pikes upon their shoes or hoots
of more than two inches in length, was a law that savoured of oppression; because, however ridiculous the fashion then in use might appear, the restraining it
by pecuniary penalties could serve no purpose of common utility. But the statute
of king Charles II.,ee)' which prescribes a thing seemingly as indifferent,
ea dress for the dead, who arc all ordered to be buried in woollen,) is a law
consistent with public liberty; for it encourages the staple trade, on which in
great measure depends the universal good of the nation. So that laws, when
prudently framed, are by no means subversive, but rather introductive, of
liberty; for, as Mr. Locke has well observed,(/) where there is no law there
is no freedom. But then, on the other hand, that constitution or frame of
government, that system of laws, is alone calculated to maintain civil liberty,
which leaves the subject entire master of his own conduct, except in those
points wherein the public good requires some direction or rcstraint.s
(~) 3 Edw. IV. c. 5.
(.) 30 Car, II •• t. 1, c. 3.

(r) On GOT. p. 2, ~ ~7.

'Repealed by stat. 54 Geo. III. c. 108.-CHITTY.
This section is one of the very few intelligible descriptions of liberty which have
hitherto been communicated to the world. Though declamation and eloquence in all
agel! have exhausted their stores upon this favourite theme, yet reason has made so little
progress in ascertaining the nature and boundaries of liberty, that there are very few
authors indeed, either of this or of any other country, which can furnish the studious
lind serious reader with a clear and consistent account of this idol of mankind.
I shall
here briefly subjoin the different notions conveyed by the word Merly, which even by the
most eminent writers and orators are generally confounded together.
The libertas quidhbet faciendi; or the liberty of doing every thing which a man's passions
urge him to attempt, or his strength enables him to effect, is savage ferocity; it is the
liberty of a tiger, and not the liberty of a man.
"Moral or natural liberty [in the words of Burlamaqui, ch, 3, ~ 15] is the right which
nature gives to all mankind of disposing of their persons and property after the manner
they judge most consonant to their happiness, on condition of their acting within the
limits-of the law of nature, and that they do not any way abuse it to the prejudice of
any other men."
This is frequently confounded, and even by the learned judge in this very section.
with savage liberty.
Civil liberty is well defined by our author to be "that of a member of society, and is
no other than naturalliberly so far restrained by human laws (and no farther) as is necessary and expedient for the general advantage of the public."
Mr. Paley begins his excellent chapter upon civil liberty with the following definition:
-" Civil liberty is the not being restrained by any law, but what conduces in a greater
degree to the public welfare." (B. vi. c. 5.)
The .Archbishop of York has defined" civil or legal liberty to be that which consists
in a freedom from all restraints except such as established law imposes for the good of
the commut'tity, to which the partial good of each individual is obliged to give place."
(A sermon preached Feb. 21, 1n7, p. 19.)
.All these three definitions of civil liberty are clear, distinct, and rational, and it is probable they were intended to convey exactly the same ideas; but I am inclined to think
that the definition given by the learned judge is the most perfect, as there are many rostraints by natural law which, though the established law does not enforce, yet it does
not vacate and remove.
In the definition of civil liberty it ought to be understood, or rather expressed, that
the restraints introduced by the law should be equal to all, or as much so as the nature
of thin~s will admit.
Political liberty may be defined to be the security with which, from the constitution,
form, and nature of the established government, the subjects enjoy civil liberty •. No
ideas or definitions are more distinguishable than those of civil and political liberty ; yet
t.hey are generally confounded; and the latter cannot yet claim an appropriate name.
The learned judge uses political anti civil liberty indiscriminately; but it would, pel'
6
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Thtl idea and practice of this political or civil liberty flourish in thcir highC6~

*127] vigour in these kingdoms, where it falls *little short of perfection, and
can only be lost or destroyed by the folly or demerits of its owner: tho
legislature, and of course the laws of England, being peculiarly adapted to the
preservation of this inestimable blessing even in the meanest subject. Y cry
haps, be convenient uniformly to use those terms in the respective senses here suggested.
or to have some fixed specific denominations of ideas which in their nature are so widely
different. The last species of liberty has probably more than the rest engaged the
attention of mankind, and particularly of the people of England. Civil liberty, which is
nothing more than the impartial administration of equal and expedient laws, they
have long enjoyed nearly to as great an extent as can be expected under any human
establishment.
But some who are zealous to perpetuate these inestimable blessings of civil liberty,
fancy that our political liberty may be augmented by reforms, or what they deem improvements in the constitution of the government.
Men of such opinions and dispositions there will be, and perhaps it is to be wished that there should be, in all times.
But before any serious experiment is made, we ought to be convinced, by little less than
mathematical demonstration, that we shall not sacrifice substance to form, the end to
the means, or exchange present possession for future prospects. It is true, that civil
liberty may exist in perfection under an absolute monarch, according to the well-known
ven:e:Fallitur egregi~ quisquis sub principe credit
&rvitium.
Nunquam libertas gratior extai
Quam sub rege pW.-CLAUD •
But what security can the subjects have for the virtues of his successor? Civil liberty
can only be secure where the kin~ has no power to do wrong, yet all the prerogativea to
do good. Under such a king, WIth two houses of parliament, the people of England
have a firm reliance that they will retain and transmit the blessings of civil and political
liberty to the latest posterity.
There is another common notion of liberty, which is nothing more than a freedom
from confinement.
This is a part of civil liberty, but it being the most important part,
as a man in a jail can have the exercise and enjoyment of few rights, it is ser' EfCtX'lJcalled liberty.
But, where imprisonment is necessary for the ends of public justice, or the safety of
the community, it is perfectly consistent with civil liberty. For Mr. Paley has well observed that "it is not the rigor, but the inexpediency, of laws and acts of authority, whichmakes them tyrannical."
(B. vi. c. 5.)
This is agreeable to that notion of civil liberty entertained by Tacitus, one who was
well acquainted with the principles of human nature and human governments, when he
says, Gothones remantur paulO jam addudius, quam eatera Germarwrum gentes, nondum tamen .'IUpra
libertaiem, (De Mor. Ger. c. 43.)
It is very surprising that the learned commentator should cite with approbation, (p.
6, and 125,) and that Montesquieu should adopt, (b. xi. c. 13,) that absurd definition of
liberty given in Justinian's Institutes :-Facultas
ejus, quod cuique /acere libEi, ni!i quod vi, aut
jure prohibetur,
The liberty here defined implies that every one IS permitted to do whatever is not forbidden by an existing law, and perhaps whatever is not forbidden to all.
The word vi seems to refer to a restraint against law. In every country, and under all
circumstances, the subjects possess the liberty described by this definition.
When an innocent negro is seized and chained, or is driven to his daily toil by a mereiless master, he still retains this species of liberty, or that little power of action, of which
forco and barbarous laws have not bereft him. But we must not have recourse to a
system of laws, in which it is a fundamental principle, quod principi placuit, legis hab~
ftg(JTem, for correct notions of liberty.
So far the editor thought it proper to suggest to the student the different signiflcntions
of the word liberty; a word which it is of the utmost importance to mankind that they
should clearly comprehend; for, though a genuine spirit of liberty is the noblest principle that can animate the heart of man, yet liberty, in all times, has been the clamour
of men of profligate Iivea and desperate fortunes: Fau-o libertatis vocahulum obtendi ab iis, qui
privatim deqeneres, in publicum exitiosi, nihil spei, nisiper diseordias habeani, lTac. 11 Ann. c. 17.J
A.nd the first sentence of our Hooker's Ecclesiastical Polity contains no less truth and
eloquence:-"
He that goeth about to persuade a multitude that they are not so well
governed as they ought to be, shall never want attentive and favourable hearers."
The editor cannot but cherish even a confident hope, that they who acquire the most
intimate acquaintance with the laws and the constitution, will always be the most eonvinced. that to be free, is to live in a country where the laws are just, expedient, and
fJ-
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different from the modern constitutions of other states, on the continent of
Europe, and from the genius of the imperial law; which in general are calculated to vest an arbitrary and despotic power, of controlling the actions of tho
subject, in the prince, or in a few grandees. And this spirit of liberty is so
deeply implanted in our constitution, and rooted even in our very soil, that h
slave or a negro, the moment he lands in England, falls under the protection
of the laws, and so far becomes a freeman ;(g) though the master's right to hill
service may possibly still eontinue.s
The absolute rights of every Englishman, (which, taken in a political and
extensive sense, are usually called their liberties,) as they are founded on nature
and reason, so they are coeval with our form of government; though subject at
times to fluctuate and change: their establishment (excellent as it is) being
still human. At some times we have seen them depressed by overbearing and
tyrannical princes; at others so luxuriant as even to tend to anarohy, a worse
state than tyranny itself, as any government is better than none at, all," But
the vigour of our free constitution has always delivered the nation from these
embarrassments: and, as soon as the convulsions consequent on the struggle
have been over, the balance of our rights and liberties has settlel to its proper
level; and their fundamental articles have been from time to time asserted in
parliament, as often as they were thought to be in danger,"
(.) Salk. 666. See ch. U.

------------------------------------------~

.....---------impartially administered, and where the subjects have perfect security that they will
ever continue so; and, allowing for some slight, and perhaps inevitable. imperfections,
that to be free, is to be born and to live under the English constitution.
Hanc retmete,
quaiso, Quirita, quam vobis tanquam hareditaiem, majores vestri reliquerunt.
Cic. 4 Phil.-CURISTIAN.
s It is not to the soil, or to the air, of England, that negroes are indebted for their
Iiberty, but to the efficacy of the writ of habeas corpus, which can only be executed by the
sheriff in an English county. I do not see how the master's right to the service can poswly continue; it can only arise from a contract, which the negro in a state of slavery is
incapable of entering into with his master. See page 425.-CURISTIAN.
The reader may peruse the case of Forbes us, Cochrane, 2 B. & C. 44R; 3 I), & R.
679, S. C., the judgments in which are "luminous, profound, and eloquent." The
placitum of the case is :-" Where negroes in a state of slavery, in a colony of Spain,
...scaped from their master's plantation, and took refuge, and were received on board a
British vessel-of-war, whilst she was stationed at an island captured oy his majesty's arms
from the United States in time of war; and, after notice given to the officers commanding on the station, that they were runawa.y slaves, the officer carried them to, and left
them at, a British colony;-held
that case would not lie in this country against the
officers for harbouring and detaining such negroes, even though by the lex loci, whence
they escaped, slavery was permitted.t'-c-Onn-rr.
T Lord Camden concluded his judgment in the case of general warrants in the same
words :-" One word more for ourselves; we are no advocates for libels; all governments
must set their faces against them, and whenever they come before us and a jury, we shall
set our faces against them; and if juries do not prevent them, they may prove fatal to
liberty, destroy government, and introduce anarchy; but tyranny is better than anarchy,
lind the worst government better than none at all." 2 Wils. 292.-CHRISTIAN.
8 Civil liberty, the great end of all human society and government, is that state in which
each individual has the power to pursue his own happiness, according to his own views
of his interests and the dictates of his conscience, unrestrained, except by equal, just,
in 1 impartial laws. Laws are, therefore, the just and necessary limits of natural liberty.
Political liberty, on the other hand, is that state in which the individual enjoys civil
liberty with security; a security, as the experience of history shows, only to be attained
by the foree of public opinion, formed and influenced by an un trammelled press, and by
tbe legislators being at stated intervals chosen by the people and from the people, upon
whom their enactments are to operate. The particular form which may assign to the
government its denomination in political science may be, and often is, important to this
end, but not of the essence of political liberty. It follows, too, from this uennition,
that some classes or orders of men in a country may enjoy a higher degree of politica.
liberty than others, while some, indeed, may be entirely deprived of it. "The value of
any form of government," says Mr. Palgrave, .. depends upon the protection which
through the law it affords to the individual."
The same sentiment has been well ex
pressed by William Penn :-" Any government is free to the people under it, whateve
VOL. L-7
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First, by the great charter of liberties, which was obtained, sword in hand.
from king John, and afterwards, with some alterations, confirmed in parliament
by king Henry tho Third, his son. ·Whieh charter contained very few new
grants; but, as Sir Edward Coko(h) observes, was for the most part declaratory
*198] of the principal grounds of the fundamental *laws of England. After~
...
wards by the statute called conjirmatio cartarum,(i) whereby the great.
(l)

2 Inst, proem.

(I) 25 Ed .... L

be the frame, where the laws rule and the people are a party to those laws; and more
tkan this is tyranny, oligarchy, and confusion."
It is certainly true that law in its turn may be a tyrant, whether enacted by the will
of one man or of a majority of the people. Laws may justly restrain all classes of
actions whose tendencies are to impair individual security, whether those actions are
abstractly right or wrong in themselves, useful or noxious in particular instances.
The converse of the proposition is true. Whenever laws attempt more than is necesI!ary to secure alike to every man, weak or strong, rich or poor, ignorant or instructed,
the right, the moral power, of seeking his own happiness in his own way, they invade
that natural liberty of which they ought only to be the bulwark. To this security, it is
certainly necessary that violence, fraud, and crime should be prevented, and, as the
most efficient means of prevention, punished. 'Ve may go further, and say punished without
regard to the preventive effects of punishment, considering the civil ruler in this
respect as the sword-bearer of the Deity, and bound to enforce his moral law. Nay, we
may still advance a step, and hold that such injuries in a perfect system should in every
instance be compensated, either by the community directly, or by its force applied to
the offender. To the security of which we speak, it is further necessary that general
rules should be established and promulgated, and tribunals erected, whose wisdom, independence, and impartiality should be as carefully provided for as possible, to determine
controversies between men, with power to enforce the execution of their judgments.
It may be that the means of intercourse with other members of the society inhabiting
the same territory, and with other states and countries, for the mutual interchange of
kind offices, the products of labour, the works of genius and learning, and the discoveries of science, should be provided for; that public institutions should be founded
for the care of the old, sick, and impotent, the forced employment of the idle and imprudent, and for the education of the young, whose education otherwise would be nel?lected,
Perhaps, in the progress of society, it may be found that some of these subjects, important as they appear to be and undoubtedly are, may be safely left to take care of themselves, and that the assumption by government of the imperfect obligations of individuals is never the part of a wise policy. There are, indeed, many subjects in regard to
which we may well hesitate in deciding whether or not they fall within the legitimate
province of government.
This, however, may be safely said, that there is not much
danger of erring upon the side of too little law. It is not in the making of laws, but in
their stern and impartial execution, that there is danger of failure. Few laws well executed are better than many laws slumbering on the statute-book.
These are snares to
the unwary; weapons of fraud and injustice in the hands of the astute, reducing gor ernment itself to a condition of odium and weakness. The true strength, stability, and
glory of every government rest upon the intelligent loyalty of its subjects. The world
is notoriously too much governed. Legislators almost invariably aim at accomplishing.
too much. Representative democracies, so far from being exempt from this vice, are
from their nature peculiarly liable to it. Annual legislatures increase the evil. The
members fall into the common mistake that their commission is to act, not merely to
decide whether action is necessary. They would be blamed and ridiculed if they adjourned without some important acl of legislation. Hence the annual volumes of our
acts of assembly are fearfully growing in bulk. It is not merely of the extent of local
legislation, or of the constantly recurring changes in the most general subjects of interest,-finance, revenue, banking, and pauperism,-that
there is reason to complain; hut
scarce a session of the legislature passes without rash and ill-considered alterations in
the civil code, vitally affecting private rights and relations. Such laws are very frequently
urged by men having causes pending, who dare not boldly ask that a law should be.
made for their particular case, but who do not hesitate to impose upon the legislature,
by plausible arguments, the adoption of some general rule, which by a retrospective construction will have the same operation. It is a most monstrous practice, which lawyers,
are bound by the true spirit of their oath of office, and by a comprehensive view of their,
duty to the constitution and laws which they bear so large a part in administering, to
discountenance and prevent. It is to be feared that too often it is the counsel of the
party, who recommends and cunningly frames the bill, which, when enacted into a law.
'~ lfigislatively to decide the cause. These bills are sometimes appropriately called
1/8
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chxrter is directed to be allowed as the common law; all judgments contrary
to it are declared void; copies of it are ordered to be sent to all cathedral
churches, and read twiee a year to the people; and sentence of excommunication
is directed to be as constantly denounced against all those that, by word, deea
or counsel, act contrary thereto, or in any aegree infringe it. Next, by a mul:
titude of subsequent corroborating statutes, (Sir Edward Coke, I think, reckons
thirty-two,)(k) from the first Edward to Henry the Fourth. Then, after a long
interval, by the petition of right i which was a parliamentary declaration of the
liberties of the people, assented to by kin~ Charles the First in the beginnin/? of
'his reign: which was closely followed oy the still more ample concessrons
made by that unhappy prince to his parliament before the fatal rupture between
them; and by the many salutary laws, particularly the habeas corpus act, passed
under Charles the Second. To these succeeded the bill of rights, or declaration
delivered by the lords and commons to the Prince and Princess of Orange,
[3th of February, 1688; and afterwards enacted in 'parliament, when they be.ame king and queen; which declaration concludes in these remarkable words :(i) 2 hilt. proem.

Z'Ulkes. It is time that a resort to such a measure should be regarded in public estimation as a flagrant case of professional infidelity and misconduct.
It has become a favourite maxim that it is the great duty of government to promote
the happiness of the people. The phrase may be interpreted so as to mean well; but it
18 a. very inaccurate and unhappy one.
It is the inalienable right of the people to pursue their own happiness; and the true and only true object of government is to secure
them this right. The happiness of the people is the happiness of the individuals, who
compose the mass. Speaking now with reference to those objects, which human laws
can reach and influence, he is the happy man, who sees his condition in life constantly
but gradually improving. Even sudden changes of fortune from worse to better hold
no comparison with this. Laws, which open the door to the sudden creation of large
fortunes by speculation, have no tendency to promote the happiness of the people at
large; often, alas Inot even the happiness of those for whose benefit they are made. On
the contrary, in so far as they operate, as they mostly do, directly or indirectly, to transfer property from the masses to the favoured few, they contract the general limits of
private comfort and independence.
The intellectual, moral, and religious capabilities
enter largely into the account. They too must be in the process of gradual improvement to satisfy the longings of a rational soul,-one of the best signs that it is destined to
an immortal existence and growth. It is certainly true, in the broad sense of the word,
that the wealth of a community is not necessarily the weal of the community. "A
political institution," says Mr. Austin, .. may further the weal of the community, though
It checks the growth of its wealth; a political institution, which quickens the growth
of its wealth, may hinder the advancement of its weal." Yet the wealth of individuals,
the aggregate of which is the wealth of the state, is notwithstanding one great source
of physical, intellectual, and moral advancement, the stimulus and reward of effort and
enterprise. Government can protect and promote it but in one way,-by equal and just
laws, and the wise and impartial administration of them. It usurps functions, which do
not belong to it, and functions which it is not competent to use well, when it undertakes
to interpose by directing the pursuits of industry or encouraging its employment in any
particular manner. All that a government takes out of the pocket of individuals in the
shape oi taxes, direct or indirect, for any other than its appropriate and legitimate purposes, is an invasion of their right to the enjoyment of the fruits of their own labour of
mind or body. The power of taxation in the legislature is in fact a part of the eminenl
domain--s-e: power that must necessarily be reposed in the discretion of every government
to furnish the very means for its own existence. The unwise and even corrupt exercise
of it is undoubtedly to be submitted to by the good citizen; but no effort should be
spared in any state to procure the repeal of all such laws, and to reduce government
from a complicated to a simple machine, a -few general objects steadily kept in view
and strictly adhered to. The days of kingcraft and government-craft are passing away•
.. The people," as Lord Brougham has well said, "ought to have the greatest liberty they
can safely enjoy, and the cheapest government that suffices to regulate their affairs."
:Political Philosophy, vol. i. p. 6·t.) ".As all government is made for the benefit of the
community, the people have a right not only to be governed, but to be governed as well
as possible; that is, with as little expense to their natural freedom and their resources
as IS consistent with the nature of human affairs. Towards this point of perfection all
nations ought constantly to be directing their course." Ibid. p. 27.-SH.1RSW'00D.
9"
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"and they do claim, demand, and insist upon, all and singular the premises, ali
their undoubted rights and liberties."
And the act of parliament itself(l)
recognises" all and singular the rights and liberties asserted and claimed in the
said declaration to be the true, ancient, and indubitable rights of the people of
this kingdom."
Lastly, these liberties were again asserted at the commencement of the present century, in the act of settlenumt,Cm) whereby the crown was
limited to his present majesty's illustrious house: and some new provisions were
added, at tho same fortunate era, for better securing our religion, laws, and
liberties; which the statuto declares to be "the birthright of the people of England," according to the ancient doctrine of the common lll.w.(n)
.129]
*Thus much for the declaration of our rights and liberties. The rights
themselves, thus defined by these several statutes, consist in a number
of private immunities; which will appear, from what has been premised, to be
indeed no other, than either that residuum of natural liberty, which is not
required by the laws of society to be sacrificed to public convenience; or else
those civil privileges, which society hath engaged to provide, in lieu of the natu.
'I liberties so given up by individuals.
These, therefore, were formerly, either
by inheritance or purchase, the rights of all mankind; but, in most other countries of the world being now more or less debased and destroyed, they at present may be said to remain, in a peculiar and emphatical manner, the rights of
the people of England.
And these may be reduced to three principal or primary
articles; the right of personal security, the right of personal liberty, and the
right of private property:
because, as there is no other known method of
compulsion, or abridging man's natural free will, but by an infringement or
diminution of one or other of these important rights, the preservation of these,
inviolate, may justly be said to include the preservation of our civil immunities
in their lar1?est and most extensive sense.
I. The TIght of personal security consists in a person's legal and uninterrupted enjoyment of his life, his limbs, his body, his health, and his reputation.
1. Life is the immediate gift of God, a right inherent by nature in every individual; and it begins in contemplation of law as soon as an infant is able to
'iir in tho mother's womb. For if a woman is quick with child, and by a potion
r otherwise, killeth it in her womb; or if anyone beat her, whereby the child
die~h in her body, and she is delivered of a dead child; this, though not murder,'
was by the ancient law homicide or manslaughter.fo)
But the modern law doth
*180] not look *upon this offence in quite so atrocious a light,tO but merely as
a heinous misdemesnor.(p)
An infant in ventre sa mere, or in the mother's womb, is supposed in law to be
born for many purposes."
It is capable of having a legacy, or a surrender of a
copyhold estate, made to it. It may have a guardian assigned to it ;(q) and it is
enabled to have an estate limited to its use, and to take afterwards by such limi') 1 W. and M. at. 2, c. 2.
jam formatum futrit, d man"'" ri/'uerit animalum, facJI.
12 and 13 W. III. c. 2.
5li.
f(0)..)...) Plowd.
Iii aliquit mulkrtm prtgnanlem

".,..,.,.".

ded:erit, per quod.recent

...a, ...z

ptTCUI •
ei
abortivam ; ripuaperium

/W""eidium. Bracton, 1.3,
(P) 3 Inst. 60.
(t) Stat. 12 Car. IL c. 24.

Co
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• The distinction between murder and manslaughter, or felonious homicide, in the
time of Bracton, was in a great degree nominal. The punishment of both was the same,
for murder as well as manslaughter, by the common law, had the benefit of clergy.
Fast. 302.-CHRISTIAN.
10 But if the child be born alive, and afterwards die in consequence of the potion or
beating, it will be murder, (3 Inst. 50. 1 P. Wms. 245 ;) and of course those who, with a
wicked intent, administered the potion, or advised the woman to take it, win be accessa'"18 before the fact, and subject to the same punishment II" the principcl.c-Caarsrrax,
'J Every legitimate infant in ventre de sa mere is considered as born for all beneficial purposes. (Co. Litt.36. 1 P. Wms.329.) Thus if lands be devised to B. for life, remainder to
such child or children as shall be tit;:n!} at the time of his decease, a posthumous child
will take equally with those who were born before B.'s death. Doe t'S. Clark, 2 Hen.
BIll. 399. But the presumptive heir may enter and receive the profits to his own use
till the birth of the child, who takes land by descent. 3 Wils. 526. See 1 V~S. 81, 85
2 Atk.117. 1 Freem. 244. 293; also 2 Book, 169,post.-CHI'TY.
100
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tation, .16 if it were then actually born.(r)
And in this potnt the ervil Ir. fIl
agrces with ours.(s)
2. A man's limbs (b;r which for the present we only understand those members which may be useful to him in fight, and the loss of which alone umounts
to mayhem by the common law) are also the gift of the wise Creator, to enable
him to protect himself from external injuries in a state of nature. To these
therefore he has a natural inherent right; and they cannot be wantonly destroyed or disabled without a manifest breach of civil liberty.
Both the lifo and limbs of a man are of such high value, in the estimation of
the law of England, that it pardons even homicide if committed se defendendo,
or in order to preserve them. For whatever is done by a man to save either
life or member, is looked upon as done upon the highest necessity and compulsion. Therefore, if a man through fear of death or mayhem is prevailed upon
to execute a deed, or do any other legal act; these, though accompanied with
an other the requisite solemnities, may be afterwards avoided, if forced upon him
by a well-grounded apprehension of losing his life, or even his limbs, in case of
his non-eompliance.(t) And the same is also a sufficient excuse for the commission of many misdemeanors, as will appear in the fourth book. The constraint
a man is under in these circumstances is called in law duress, from the Latin
durities, of which there are two *sorts: duress of imprisonment, where [*131
a man actually loses his liberty, of which we shall presently speak; and
duress per minas, where the hardship is only threatened and impending, which
is that we are now discoursing of. Duress per minas is either for fear of loss of
life, or else for fear of mayhem, or loss of limb. And this fear must be upon
sufficient reason; "non," as Braeton expresses it, '<suspicio cujuslibet vani et meti-

culosi hominis, sed talis qui possit cadere in virum constantem j talis enim debet esse
metus, qui in se coniineat vita: periculum, aut corporis cruciatum."(u) A fear of battery, or being beaten, though never so well grounded, is no duress; neither is
<r>Stnt, 10 and 11 W.III. c.. 16t.) Qui in uta» mnt, in jure drili inttlliguntUT in rerum
natura ... e, cum <k eorum commodo agatur. Ff. 1, 6, 26.

(I) 2 lust. 4S3.
(..) L 2, e, 5.

Such infant, &c. may have a distributive share of intestate property even with the
half-blood, (1 Ves. 81:) it is capable of taking a devise of land, (2 Atk. 117. 1 Freem.
2-14, 293:) it takes, under a marriage settlement, a provision made for children living at
the death of the father. (1 Ves. 85.) And it has lately been decided that marriage and
the birth of a posthumous child amount to a revocation of a will executed previous to
the marriage.
(5 T. R. 49.) So in executory devises it is considered as a life in being.
(7 T. R. 100.) It takes land by descent, though in that case the presumptive heir may
enter and receive the profits for his own use till the birth of the child, (3 Wils. 526,)
which seems to be the only interest it loses by its sltuatlon.c-Cnnrsrrxx
•
.. But as it respects the rights of others claiming through the child, if it is born dead,
or in such an early stage of pregnancy as to be incapable of living, it is to be considered
as if it never had been born or conceived. 2 Parjes C. R. 35."-CIIITTY.
If the child dies subsequently to birth from wounds received in the womb, it. ill
clearly homicide, even though the child is still attached to the mother by the umbilical
cord. It has been said that it is not an indictable offence to administer a drug to a
woman, and thereby to procure an abortion, unless the mother is quick with child, though
such a distinction, it is submitted, is neither in accordance with the result of medical
experience, nor with the principles of the common law. The civil rights of an infant in
ventre sa mere are equally respected at every period of gestation; and it is clear that, no
matter at how early a stage, he may be appointed executor, is capable of taking as
legatee or under a marriage settlement, may take specifically under a general devise as
a child, and may obtain an iniunction to stay waste. 'Vharton's American Crim. Law,
53;. See Comm. liS. Parkerv D Metcalf, 263. State liS. Cooper, 2 Zabriskie, 57. Smith Vf.
State, 33 Maine, 48.
An infant is in esse from the time of conception, for the purpose of takin~ any estate
wnich is for his benefit, whether by descent, devise, or under the statute of distributions,
provided the infant be born alive and after such a period of fcetal existence that its continuance in life may be reasonably expected. The right of an unborn infant to take property by descent or otherwise is an inchoate right, which will not be completed by It
premature birth.
Harper es, Archer, 4 Smcdes &, Marsh. 99. MaNellis liS. Halkimer,
'2 Paige, ~h. Rep. 35.-SUARSWOOD.
lOt

OF Tlill RIGHTS

131

(Bt1OK 1

the fear of having one's house burned, or one's goods taken away and destroyed/
because in these cases, should the threat be performed, a man may have satisfaction by recovering equivalent damages :(x) but no suitable atonement can ho
made for the loss of life or limb. And the indulgence shown to a man under
this, the principal, sort of duress, the fear of losing his life or limbs, agrees also
,v ith that maxim of the civil law; iqnoscitur ei qui sanguinem suum qualiier re

demptum voluit.12
The law not only regards life and member, and protects every man in the enjoyment of them, but also furnishes him with every thing necessary for !heir
support.
For there is no man so indigent or wretched, but he may demand 1\
supply sufficient for all the necessities of life from the more opulent part of the
community, by means of the several statutes enacted for the relief of the poor,
of which in their proper places. A humane provision; yet, though dictated by
the principles of society, discountenanced by the Homan laws. For the edicts
of the Emperor Constantine, commanding the public to maintain the children of
thoso who were unable to provide for them, in order to prevent the murder and
exposuro of infants, an institution founded on the same principle as our foundling hospitals, though comprised in the Theodosian code,(y) were rejected in
Justinian's collection.
*13'>
*These rights of life and member, can only be determined by the death
.. ] of the person; which was formerly accounted to be either a civil or natural death. The civil death commenced, if any man was banished or abjured the
realm(z) by the process of the common law, or entered into religion; that is,
went into a monastery, and became thore a monk professed: in which cases he •
was absolutely dead in law, and his next hoir should have his estate, For such
banished man was entirely cut off from society; and such a monk, upon his
profession, renounced solemnly all secular concerns: and besides, as the popish
clergy claimed an exemption from the duties of civil life and the commands of
the temporal magistrate, the genius of the English laws would not suffer those
persons to enjoy the benefits of society, who secluded themselves from it, and
refused to submit to its regulations.(a)
A monk was therefore counted civiliter
mortuus, and when he entered into religion might, like other dying men, make
his testament and executors; or if he made none, the ordinary might grant administration to his next of kin, as if ho were actually dead intestate.
And such
executors and administrators had the same power, and might bring the same
actions for debts due to the religious, and were liable to the same actions for
those due from him, as if he were naturally deceased.(b)
Nay, so far has this
principle been carried, that when one was bound in a bond to an abbot and his
successors, and afterwards mado his executors, and professed himself a monk of
tho same abbey, and in process of time was himself made abbot thereof; here
the law gave him, in the capacity of abbot, an action of debt against his own
executors to recover the money due.(c) In short, a monk or religious was 80
effectually dead in law, that a lease made evcn to a third person, during the life
(generally) of one who afterwards became a monk, determined by such his entry
into religion; for which reason leases, and other conveyances for life, were
-isually made to have and to hold for the term of one's natural life.(d)
(~)2 Inst. 483.
(,) L. 11, e. Z1.
(.) Co. UtI. 133.
(oJ Tl:.1. WBB also a rule ill the feodal law, I. 2, c. 21: duiil

12

au rna.. .<CUli, qui /actUl ut ma.. CI"itti; rate~_
po:tintt ad ..... qua non debd gmere officiu"..
UtI. , mo.
.
< Co. UtI. 133.
) 2 Rep. 48; Co. Lilt. 182.

!~

It must be observed that, in modern times, parties have been allowed to rely upon,

if not technically to plead, duress in avoidance of their deeds or contracts in cases which
rio not COmeup to the rule laid down in the text. Duress of goods will, under certain
circumstances of great difficulty and hardship, avoid a contract.
Money paid to obtain
a delivery of property unlawfully detained, especially if it is paid under protest, mav
be recovered back. 2 Bay, 211. 9 Johns. 201. 10 Peters, 137. A note given to obtain
.. release of property from an illegal levy is not void; but it may be considered as an
element in a question of fraud. 6 Smedes & Marsh. 13.-SHARslVoon.
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But, *evcn in the times of popery, the law of England took no cogl.i- ["ISb
zanee of profession. in any foreign country, because the fact could 110tbe
tried in our courts iCe) and therefore, since the Reformation, this disability is
held to be abolished :Cf) as is also the disability of banishment, consequent upon
abjuration, by statute 21 Jao. I. c. 2SP
This natural life, being, as was before observed, the immediate donation of the
great Creator, cannot legally be disposed of or destroyed by any individual,
neither by the person himself, nor by any other of his fellow-creatures, merely
upon their own authority.
Yet nevertheless it may, by the divine permission,
be frequently forfeited for the breach of those laws of society, which are enforced by the sanction of capital punishments; of the nature, restrictions, expedience, and legality of which, we may hereafter more convcniently inquire in
the concluding book of these commentaries. At present, I shall only observe,
that whenever the constitution of a state vests in any man, or body of men, a
power of destroying at pleasure without the direction of laws, the lives or members of the subject, such constitution is in the highest degree tyrannical; and
that, whenever any laws direct suchdestruction for light and trivial causes, such
laws are likewise tyrannical, thou~h in an inferior degree j because hero the
subject is aware of the danger he IS exposed to, and may, by prudent caution,
provide against it. The statute law of England does therefore very seldom,
and the common law does never, inflict any punishment extending to lifo or
limb, unless upon the highest necessity ;" and the constitution is an utter
stranger to any arbitrary power of killing or maiming the subject without
. the express warrant of law. "Nullus liber homo," says the great charter,eg)

<aliquo modo destruatur, nisi per legalejudicium parium suorum aut per legem terra:"
Which words, "aliquo modo destruatur," according to Sir Edward Cokc,(h)
include a prohibition, not only of killing and maiming, but also of torturing, (to
which our laws are strangers.j and of every oppression by colour of an illegal
authority.
And it is enacted by the statute of 5 Edw. III. c. 9, that no man
shall be forejudged of life or limb contrary to the great charter and the [*134
*law of the land; and again, by statute 28 Edw. III. c. 3, that no man
shall be put to death, without being brought to answer by duo proccss of law.
3. Besides those limbs and members that may be necessary to a man in order
to defend himself or annoy his enemy, the rest of his person Or body is also entitled, by the same natural right, to security from the corporal insults of menaces,
assaults, beating, and wounding; though such insults amount not to destruction
of life or member.
4. The preservation of a man's health from such practices as may prejudice or
annoy it; and
5. The security of his reputation or good name from the arts of detraction
and slander, are rights to which every man is entitled by reason and natural
justice; since, without these, it is impossible to have the perfect enjoyment of
any other advantage or right. But these three last articles (being of much less
importance than those which have gone before, and those which are yet to come.)
it will suffice to have barely mentioned among the rights of persons: referring
(.) Co. Lilt. 132.
(/) 1 Salk. 162.

C') c. 29.

(0) 2 lnat. 48.

11 One species of civil death may still exist in this country;
that is, where a man by
act of parliament is attainted of treason or felony, and, saving his life, is banished forever: this Lord Coke declares to be a civil death.
But, he says, a temporary exile is
not a civil death. Co. Litt. 133. And for the same reason, where a man receives judgment of death, and afterwards leaves the kingdom for life, upon a conditional pardon,
this seems to amount to a civil death: this practice did not exist in the time of Lord
Coke, who says, that a man can only lose his country by authority of parliament.
Ib.CURISTIAN.
U This is a compliment,
which I fear the common law does not deserve; for although
!t did not punish with death any person who could read, even for any number of
murders or other felonies, yet it inflicted death upon every felon who could not read,
though his crime was the stealing only of twelve pence farthing.-CuRISTlAN.
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tho more minute discussion of their several branches to those parts of our commentaries which treat of the infringement of these rights, under the head of
personal wrongs.
II. Next to personal security, the law of England regards, asserts, and preSOl vos the personal liberty of individuals.
This personal liberty consists in the
p')wer of locomotion, of changing situation, or moving one's person to whatsoever place one's own inclination may direct, without imprisonment or restraint,
unless by duo course of law. Concerning which we may make the same observatious as uJ?on the preceding article, that it is a right strictly natural i that
the laws of England have nevcr abridged it without sufficient cause; and that,
in this kingdom, it cannot ever be abridged at tho mere discretion of the magis
trato, without the explicit permission of the laws. Here again the language of
*135J the great *charter(i) is, that no freeman shall be taken or imprisoned but
by the lawful judgment of his equals, or by the law of the land." And
many subsequent old statutes(J) expressly direct, that no man shall be taken or
imprisoned by suggestion or petition to the king or his council, unless it be by
leaal indictment, or the process of the common law. By the petition of right,
3 Dar. I., it is enacted, that no freeman shall be imprisoned or detained without
cause shown, to which he may make answer according to law. By 16 Car. 1.
c. 10, if any person be restrained of his liberty by order or decree of any illegal
court, or by command of the king's majesty in person, or by warrant of the
council board, or of any of the privy council, he shall, upon demand of his
counsel, have a writ of habeas corpus, to bring his body before the court of
king's bench or common pleas, who shall determine whether the cause of his
commitment be just, and thereupon do as to justice shall appertain.
And by 31
Car. II. c. 2, commonly called the habeas corpus act, the methods of obtaining
this writ arc so plainly pointed out and enforced, that, so long as this statute
remains unimpeached, no subject of England can be long detained in prison,
except i4l those cases in which the law requires and justifies such detainer,"
(,)0.29.

(J)

6 Ed .... ill. Co 9. 25 Edw. ill .•t. 5. Co 4. 28 Ed .... III.

Co

3.

is « For the true sense and exposition of these words," says Lord Coke, (2 Inst.50,)
"see the statute of 37 Eliz. cap. 8, where the words 'by the law of the land' are
rendered, without due process oj law." The amendments to the constitution of the United
States use the language,
nor be deprived of life, liberty, or property, without due process of law." .And JU'lge Story observes that" this clause in effect affirms the right of
trial according to the process and proceedings of the common law." (3 Story on the
Const. 661.)
These terms 'law of the land' do not mean merely an act of the general
assembly. If they did, every restriction upon the legislative authority would be at once
abrogated."
4 Devereux, 1. 10 Yerger, 59. 19 Wend. 659. .. In a state which is
governed by a written constitution like ours, if the legislature should so far forget its
duty, and the natural rights of an individual, as to take his private property and transfer
it to another, where there was no foundation for a pretence that the public was to be
benefited thereby, I should not hesitate to declare that such an abuse of the right of
eminent domain was an infringement of the spirit of the constitution, and therefore not
within the general powers delegated by the people to the legislature."-Ch.
Walworth,
5 Paige, 137.-SH.\RswooD.
18 The writ of habeas corpus at common law, although a writ of right, is not grantable of
course, but only on motion in term-time, stating a probable cause for the application,
and verified by affidavit. Hobhouse's Case,3 B. & .Ald. 420. The cases in which prisoners
have a right to the writ are when they are detained in prison when they are entitled to
be admitted to bail. This right is secured to such prisoners by the 31 Car. II. c. 2. Before the passing of that statute, prisoners committed for bailable offences were sometimes kept for a long time in prison without being brought to trial. To prevent this
grievous oppression, the habeas CM]JU8 act directs that if any person be committed or
detained for any crime, unless for treason or felony, other than persons convict or in
execution by legnl process, he may apply to the lord-chancellor or a judge in vacation,
and the person so applied to is to cause such prisoner to be brought before him, and to
discharge him from imprisonment, upon his recognizance to appear in the court where
his offence is cognizable. In cases which come under this statute, a single judge may
I''lrhaps bo obliged to grant the writ as of course, but in no other; and the provision of
II

II
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And, lest this act should be evaded by demanding unreasonable bail or sureties
for the prisoner's appearance, it is declared by 1 W. and M. st. 2, c. 2, that excessive bail ought not to be required.
Of great importance to the public is the prcscrvution of this personal liberty ;
for if once it were left in the power of any the highest magistrate to imprison
arbitrarily whomever he or his officers thought proper, (as in France it is daily
practised by the cro"\\Jl,)(k) there would soon be an end of all other rights and
immunities. Some have thought that unjust attacks, even upon life or property,
at the arbitrary will of the magistrate, *are less dangerous to the com- [*136
monwealth than such as are made upon the personal liberty of the subject. To bereave a man of life, or by violence to confiscate his estate, without
accusation or trial, would be so gross and notorious an act of despotism, as must
at once convey the alarm of tyranny throughout the whole kingdom; but COl:finement of the person, by secretly hurrying him to jail, where his sufferings
are unknown or forgotten, is a less public, a less striking, and therefore a
more dan~erous engine of arbitrary government.
And yet sometimes, when
the state IS in real danger, even this may be a necessary measure. But tho
happiness of our constitution is, that it is not left to the executive power to
determine when the danger of the state is so great as to render this measure
expedient; for it is the parliament only, or legislative power, that, whenever
it sees proper, can authorize the crown, by suspending the habeas corpus act for
a short and limited time, to imprison suspected persons without giving any
reason for so doing; as the senate of Rome was wont to have recourse to a dictator, a magistrate of absolute authority, when they judged the republic In any
imminent danger. The decree of the senate, which usually preceded the nomiuation of this magistrate, "dent operam consules ne quid respublica detrimenii
capiat," was called the senatus consultum ultima: necessitatis. In like manner this
experiment ought only to be tried in eases of extreme emergency; and in these
the nation parts with its liberty for a while, in order to preserve it forever.
The confinement of the person, in any wise, is an imprisonment; so that,
the keeping a man against his will in a private house, putting him in the stocks,
arresting or forcibly detaining him in the street, is an imprisonment.(l)
And
the law so much discourages unlawful confinement, that if a man IS under
duress of imprisonment, which we before explained to mean a compulsion by an
illegal restraint of liberty, until he seals a bond or the like, he may allege this
duress, and avoid the extorted bond. But if a man be lawfully imprisoned,
(1) I hay. boon assured upon good authority, that, during
ldtr es d~ cachd were Issued upon Jle single ground of tho
the mild admlmatrauon of Cardinal Fleury, above M,OOO famous bu 11 una"gtmtwt.
(') 2 Inst, 589.

~his law do not apply to writs grantable by the court ill term-time. Best, J.: Ibid.
Passmore Williamson's Case,26 Penna. State Reg. 9.
In some of the States it is enacted that the judge or court before which the writ is
returned shall have authority to revise the cause of commitment, and to examine into
the truth of the facts alleged in the return. The English statute of 56 Geo. Ill. c. 100
conferred the like power. If it appears, on the return, that the prisoner stands committed for a contempt adjudged against him by any tribunal of competent authority,
the court or judge awardinf/ the writ cannot examine into the fact of such contempt or
bail the prisoner, but must Immediately remand him. The adjudication is a conviction,
and the commitment an execution. Murray's Case, 1 Wilson, 200. Crosby'SCase, 3
Wilson, 188. Hobhouse's Case,3 B. & .Ald.420.
It is provided by the constitution of the United States that the privilege of the writ
of habeas CIJT]JW1 shall not be suspended unless when, in cases of rebellion or invasion, the
public safety may require it. (.Art.1, sec. 9.) The right of the people to be secure in
their persons, houses, papers, and effects against unreasonable searches and seizures
shall not be violated; and no warrants shall issue but upon probable causesupported by
oath or affirmation, and particularly describing the place to be searched, and the person
or things to be seized. (.Amendments,.Art. VI.) No person shall be deprived of life,
Iil ertv, or property without due process of law. (ibid., Art. VII.) Excessivebail shall not
be required. (Ibid. Art. X.) These provisions have been copied almost without exception
into the various Bills of Rights, &c.which form pa-ts of the several State constitutions.L
Flu ARSW"OOD.
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*and, either to procure his discharge, or on any other fair account, seals
a bond or a deed, this is not by duress of imprisonment, and he is not at
liberty to avoid it.(m) To make imprisonment lawful, it must either be by prvcess from the courts of judicature, or by warrant from some legal officer having
authority to commit to prison; which warrant must be in writing, under tho
hand and seal of the magistrate, and express the causes of the commitment, in
order to be examined into, if necessary, upon a habeas corpus." If there be no
cause expressed, the jailer is not bound to detain the prisoner;(n) for the law
judges. in this respect, saith Sir Edward Coke, like Festus the ROman governor,
that it is unreasonable to send a prisoner, and not to signify withal tho crimes
alleged.
A natural and regular conbequence of this personal liberty is, that every
Englishman may claim a right to abide in his own country so long as he
pleases; and not to be driven from it unless by the sentence of tho law. Tho
king, indeed, by his royal prerogative, may issue out his writ ne exeat regno,
and prohibit any of his subjects from going into foreign parts without license. Co)
This may bo necessary for the public service and safeguard of the commonwealth.
But no power on earth, except the authority of parliament, can send
any subject of England out of the land against his will; no, not even a criminal.
For exilo and transportation
are punishments at present unknown to the common . law ; and, wherever the latter is now inflicted, it is either by the choice
of the criminal himself to escapo a capital punishment, or else by the express
direction of some modern act of parliament."
To this purpose the great
eharter(p) declares, that no freeman shall be banished, unless by the judgment
of his poers, or by the law of the land. And by the habeas corpus act, 31 Car.
II. c. 2, (that socond magna carta, and stable bulwark of our liberties,) it is
enacted, that no subject of this realm, who is an inhabitant of England, 'Wales,
or Borwick, shall be sent prisoner into Scotland, Ireland, Jersey, Guernsey, or
*138] places beyond the seas, (where *they cannot have the full benefit and
protection of the common law;) but that all such imprisonments shall be
illegal; that the person, who shall dare to commit another contrary to this law,
shall bo disabled from bearing any office, shall incur tho ponalty of a prcemunire;
and be incapable of receiving the king's pardon; and the party suffering shall
also have his private action against the person committing, and all his aiders,
advisors, and abettors;
and shall recover treblo costs; besides his damages,
which no jury shall assess at less than five hundred pounds.
The law is in this respect so benignly and liberally construed for the bonefit of
tho subject, that, though within the realm the king may command the attendanco
and service of all his liegemen, yet he cannot send any man out oj the realm,
even upon the public service; excepting sailors and soldiers, the nature of
whose employment necessarily implies an exception: he cannot even constitute
It man lord deputy or lieutenant
of Ireland against his will, nor make him a
foreign ambassador.(q)
For this might, in reality, be no more than an honourable exile.
(on)2 Inst. 482.
Ibid. 62, sa,
(.) F. N. n. so.

(II)

(1') C. 29.
(t) 2 Inst. 46-

11 As an arrest
is an imprisonment
in the large sense of the word, this position, that
Imprisonment, to be lawful, should be by process or warrant, must be understood with
the qualifications pointed out in the Chapter on Arrests, b. iv. ch. 21. A constable or
peace-officer has a right to arrest without warrant, upon probable ground of suspicion
shown; and even a private person may justify an arrest without warrant, by proof of the
guilt of the party arrested.
'1'0 constitute duress at law, the arrest must have been originally illegal, or have become
so by subsequent abuse of it. 2 Watts, 167. 2 Foster, 303. An arrest for a just cause
and under lawful authority, if for an unlawful purpose, will be construed duress of imprisonment.
8 N. Ramp. 386.--SUARSWOOD.
18 The executive
may annex to a pardon any condition, whether precedent or subsequent, not forbidden by law; and it lies on the grantee to perform it. It is not an unlawful condition that the party shall depart or be removed from the country,
Flavill'lI
::Ue, 8 Watts &, Sergo 197.--SuARs\fooD.
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IT!. The third absolute right, inherent in every En~lishman, is that of pro·
pcrty : which consists in the free use: enjoyment, and disposal of all his acquisitions, without any control or diminution, save only by the laws of the land.
The original of private property is probably founded in nature, as will be more
fully explained in the second book of the ensuing commentaries: but certainl,
the modifications under which we at present find it, the method of conserving It
in tho present owner, and of translating it from mun to mun, are entirely derived from society; and are some of those civil advantages, in exchange for
which every individual has resigned a part of his natural liberty. The laws of
Englund are therefore, in point of honour and justice, extremely watchful in
ascertaining and protecting this right. Upon this principle the great charterer)
has declared that no freeman shall be disseised, or divested, of his freehold, or
of his liberties, or free *customs, but by the judgment of his peers, or by [*139
tho law of the land . .And by a variety of ancient statutes/a) it is enacted,
chat no man's lands or goods shall be seized into the king's hands, against the
great charter, and the law of the land; and that no man shall be disinherited,
nor put out of his franchises or freehold, unless he be duly brought to answer,
and be forejudged by course of law; and if any thing be done to the contrary, it
i.hall bo redressed, and holden for none.
So great moreover is the regard of the law for private property, that it will
not authorize the least violation of it; no, not even for the general good of the
whole community. If a new road, for instance, were to be made through the
grounds of a private person, it might perhaps be extensively beneficial to the
public; but the law permits no man, or set of men, to do this without consent
of the owner of the land. In vain may it be urged, that the good of the individual ought to yield to that of the community; for it would be dangerous to
allow any private man, or even any public tribunal, to be the judge of this common good, and to decide whether it be expedient or no. Besides, the publlo
~ood is in nothing more essentially interested, than in the protection of every
individual's private rights, as modelled by the municipal law. In this and
similar cases the le~islature alone can, and indeed frequently does, interpose,
and compel the individual to acquiesce. But how docs it interpose and compel? Not by absolutely stripping the subject of his property in an arbitrary
manner; but by giving him a full indemnification and equivalent for the injury
thereby sustained. The public is now considered as an individual, treating
with an individual for an exchange. All that the legislature docs is to oblige
the owner to alienate his possessions for a reasonable price; and even this is
an exertion of powcr, which the legislature indulges with caution, and which
nothing but the legislature can perform,"
(r> C. 29.
(,) 5 Ed ... III. Co 9. 25 Ed ... 1fT. 01. 6, Co 4; 28 Ed... m. Co 3..
18 These observations must be taken with considerable qualification;
for, as observeo
by Buller, J., there are many cases in which individuals sustain an injury for which the
law gives no action. For instance, pulling down houses or raising bulwarks for the preservation and defence of the kingdom against the king's enemies. The civil law writers,
indeed, say that the individuals who suffer have a right to resort to the public for a
satisfaction, but no one ever thought that the common law gave an action against the
individual, who pulled down the house, &c. And where the acts of commissioners, appointed by a paving act, occasion a damage to an individual, without any excess of jurisdiction on their part, the commissioners or paviors acting under them are not liable to
'in action. 4 Term Rep. 794, 6, 7. 3 Wils. 461. 6 Taunton, 29. In general, however,
a power of this nature must be created by statute, which usually provides compensation to the individual. Thus, by the highway act, (13 Geo. III. c. 78, and 3 Geo. IV.
c. 126, sec, 84, 85,) two justices may either widen or divert any highway through or over
sny person's soil, even without his consent, 80 that the new way shall not be more than
thirty feet wide, and that they pull down no building, nor take away the ground
of any garden, park, or yard. But the surveyor shall offer the owner of tho soil over
which the new way is carried a reasonable compensation, which if he refuses to accept,
the juatices shall certify their proceedings to some general quarter-sessions, and the surveyor shall give fourteen days' notice to the owner of the soil of an intention to apply
to the sessions; and the justices of the sessions shall empanel a jury, who shall assess
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*N)r is this the only instance in which the law of the Ian-' has postponed even public necessity to the sacred and inviolable rigllts of pri.
vate property.
For no subject of England can be constrained to pay any aids
or taxes, even for the defence of the realm or the support of government, but
such as are imposed by his own consent, or that of his representatix es in par.
liament. By the statute 25 Edw. I. c. 5 and 6, it is provided, that tho king
shull not take any aids or tasks, Out by the common assent of the realm. And
what that common assent is, is more fully explained by 34 Edw. I. st. 4, c. 1,
which(t) enacts that no talliage or aid shall be taken without the assent of the
archbishops, bishops, earls, barons, knights, burgesses, and other freemen of
the land: and agam by 14 Edw. Ill. st. 2, c. 1, the l)relates, earls, barons, and
commons, citizens, burgesses, and merchants, shul not be charged to make
any aid, if it be not by the common assent of the great men and commons
in parliament.
And as this fundamental law had been shamefully evaded
under many succeeding princes, by compulsive loans, and benevolences extorted without a real and voluntary consent, it was made an article in the
petition of right 3 Car. 1., that no man shall be compelled to yield any gift, loan, or benevolence, tax, or such like charge without common consent by act
of parliament. And, lastly, by the statute 1 "'V. and M. st. 2, c.2, it is declared,
that levying money for or to the use of the crown, by pretence of prerogative,
without grant of parliament, or for longer time, or in other manner, than the
same is or shall be granted, is illegal.
In the three preceding articles we have taken a short view of the principal
absolute rights which appertain to evel)" Englishmun,"
But in vain would
(I) See the Introduction to the great charter, (edit. Oxon.)
Edw. I~ Is, In reality, nothing more than a sort or transrub anno 1297; wherein It Is shown that this statute de tal- Iatlon Into Latin or the amfirmati» cartarum, 25 Edw. I~
IuJ..Jio.um concedendl~ supposed to hav. been made In:J.t

"Weh was origul<llly published In the Norman Ianguage,

the damages which the owner of the soil has sustained, provided that they do not
amount to more than forty years' purchase. And the owner of the soil shall still be
entitled to all the mines within the soil which can be got without breaking the surface
of the highway. Many other acts for local improvements, recently passed, contain
similar compensation clauses.c-Carrrr,
The constitution of the United States has provided (.Amendments, .2\rt.V.) that private
property shall net be taken for public use without just compensation.
.Asimilar provision is contained in the several State constitutions.
The compensation may bo I!Sccrtained in any equitable and fair mode, to be provided by law, without the intervention
of a jury, inasmuch as trial by jury is only required on issues in fact, in civil and criminal
cases in courts of justice. The better opinion is that the compensation or offer of it
must precede or be concurrent with the seizure and entry upon private property under
the authority of -ie State. In Bonaparte vs. Camden & .Amboy Railroad Co., 1 Baldwin,
205, it was held that a law taking private property for public use without providing compensation was not void; for it may be provided by a subsequent law. But the execution
'Ofthe law will be prevented by injunction until the provision is made, and the payment
ought to be simultaneous with the actual appropriation of the property. It has been
determined, however, that it is sufficient if provision be made to ascertain and pay the
dama~es: they need not be actually ascertained and paid previous to the entry and appropriation of the property. Bloodgood vs. Railroad Co., 18 Wendell, 1, 59. This is the
construction given to English statutes in like cases, and frequently, as Lord Denman observed, the amount of compensation cannot be ascertained until the work is done.
Lister va. Lobley, 7 .Ad. & Ell. 124.
There are cases undoubtedly in which the right to destroy property may exist without any remedy by the owner against the public or individuals. Thus it has been held
that the right to destroy property in cases of extreme emergency, as to prevent the spread
of a conflagration, is not the exercise of the right of eminent domain, nor the taking of
it for public use, but is a right existing at common law, founded on the plea of necessity,
and may be exercised by individuals. The .American Print Works va. Laurens, 1 Zabriskie, 248. See 2 Kent's Com. 339, notes.c-Snaaswoon.
20 Chancellor Kent enumerates among the absolute rights of individuals the free exercise and enjoyment of religious profession and worship. Civil and religious liberty
generally go hand in hand; and the suppression of either of them for any len~th of
time will terminate the existence of the other. It is ordained by the constitution of
the United States (Amendments, Art. 1.) that Congress shall make no law respecting an
~tablishment of religion, or prohibiting the free exercise thereof; and the same pro.
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these rights be declared, ascertained, and protected by the dead letter of the
laws, if the *constitution had provided no other method to secure their ["'141
actual enjoyment. It has therefore established certain other auxiliary
subordinate rights of the subject, which serve principally as outworks or barriers to protect and maintain inviolate the three great and primary rights, of
personal security, personal liberty, and private property.
These are,
1. The constitution, powers, and privileges of parliament; of which I shad
treat at large in the ensuing chapter.
2. The limitation of the king's prerogative, by bounds so certain and notorious, that it is impossible he should either mistake or legally exceed them
without the consent of the people. Of this, also, I shall treat in h~ proper
place. The former of these keeps the legislative power in due health and
vigour, so us to make it improbable that laws should be enacted destructive of
general liberty: the latter is a guard upon the executive power by restraining
it from acting either beyond or in contradiction to the laws, that are framcd
and established by the other.
3. A third subordinate right of every Englishman is that of applying to the
courts of justice for redress of injuries. Since the law is in England the
supreme arbiter of every man's life, liberty, and property, courts of Justice
must at all times be open to the subject, and the law be duly udminlsfored
therein. The emphatical words of magna carta,(u) spoken in the person of the
king, who in judgment of law (says Sir Edward Coke)(w) is ever present
and repeating them in all his courts, are these; nulli vendemus, nulli negabimus,
aut differemus rectum vel justitiam: "and therefore every subject," continues
the same learned author, "for injury done to him in bonis, in terris, vel persona,
by any other subject, be he ecclesiastical or temporal, without any exception,
may take his remedy by the course of the law, and have justice and right for
the injury done to him, freely without sale, fully without any denial, and
speedily without delay." It were endless to enumerate all the affirmative nets
of parliament, *wherein justice is directed to be done according to the [*149
law of-the land; and what that law is every subject knows, or may
...
know, if he pleases; for it depends not upon the arbitrary will of any judge,
but is permanent, fixed, and unchangeable, unless by authority of parliament.
(-)c. 29.
(-) 2 Inst, 55.
hibition on the State legislature appears in all the State constitutions.
The principle i~
generally announced in them without any kind of qualification or limitation annexed,
and with the exclusion of every species of religious test. He adds a brief account of
the early charters and laws, so far as they bear on the point, and concludes that it
appears from these illustrious examples that various portions of this country became.
even in its infant state. distinguished asylums for the enjoyment of the principles of
civil and religious liberties by the persecuted votaries of those principles from every
part of Europe. 2 Kent's Com. 34.
Another of the absolute rights of individuals, in a state of society, which ought not
to be omitted in such an examination, is the freedom of speech and of the press. Tho
constitution of the United States has made the general provision that Congress shall
make no "law abridging the freedom of speech or of the press." (Amendment, Art. I.)
The State Bills of Rights have clauses of the same character, but more precise and par
ticular. 'Ve may take that of Pennsylvania as an instance :-" The printing-presses
shall be free to every person, who undertakes to examine the- proceedings of the legislnture, or any branch of government, and no law shall ever be made to restrain the right
thereof. The free communication of thoughts and opinions is ono of the invaluable
rights of man; and every citizen may freely speak, write, and print on any subject.
being responsible for the abuse of that Iiberty. In prosecutions for the publication of
papers investigating the official conduct of officers, or men in a public capacity, or when
the matter published is proper for public information, the truth thereof may be given
in evidence; and in all indictments for libels the jury shall have a right to determme
the law and the facts, under the direction of the court, as in other cases." (Const. Penn.,
Art. IX. s, 7.) in some constitutions the extension of the right to give the truth in
evidence is more at largo. and applies to all prosecutions or indictments for libels, without any qualifications annexed in restraint of the privilege. 2 Kent's Com., 23, note
~UARSWOOD.
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I shall, however, Just mention a few negative statutes, whereby abuses, perver-rions, or delays of justice, especially by the prerogative, are restrained.
It is
ordained by magna carta,(x) that no freeman shall be outlawed, that is, put out
of the protection and benefit of the laws, but according to the law of the land.
By 2 Edw. III. c. 8, and 11 Ric. II. c. 10, it is enacted, that no commands or
letters shall be sent uuder the great seal, or the little seal, the signet, or privy
seal. in disturbance of the law; or to disturb or delay common right: and,
though such I ommandments should come, the judges shall not cease to do right;
which is also made a part of their oath by statute 18 Edw. III. st. 4. And by
1 1V. and M. st. 2, c. 2, it is declared that the pretended power of suspending,
or dispensing with laws, or the execution of laws, by regal authority, without
consent of parliament, is illegal.
Not only the substantial part, or judicial decisions, of the law, but also the
formal part, or method of proceeding, cannot be altered but by parliament;
for, if once those outworks were demolished, there would be an inlet to all
manner of innovation in the body of the law itself. The king, it is true,
may erect new courts of justice; but then they must proceed according to the
old-established forms of the common law. For which reason it is declared, in
the statute 16 Car. I. c. 10, upon the dissolution of the court of stnrchamber,
that neither his majesty, nor his privy council, have any jurisdiction, power, or
authority, by English bill, petition, articles, libel, (which were the course of
proceeding in the starchamber, borrowed from the civil law,) or by any other
arbitrary way whatsoever, to examine, or draw into question, determine, or
dispose of the lands or goods of any subjects of this kingdom; but that the
same ought to be tried and determined in the ordinary courts of justice, and
by course of law.
*143]
4. *If there should happen any uncommon injury, or infringement
of the rights before mentioned, which the ordinary course of law is toodefective to reach, there still remains a fourth subordinate right, appertaining'
to every individual, namely, the right of petitioning the king, or either house
of parliament, for the redress of grievances,"
In Russia we are told(y) that
the czar Peter established a law, that no subject might petition the throne till
he had first petitioned two different ministers of state, In case he obtained
justice from neither, he might then present a third petition to the prince; but
upon pain of death, if found to be in the wrong: the consequence of which was,
that no one dared to offer such third petition; and grievances seldom fhlling
nnder the notice of the sovereign, he had little opportunity to redress them.
The restrictions, for some there are, which are laid upon petitioning in England, are of a nature extremely different] and, while they promote the spirit
of peace, .they are no check upon that of liberty.
Care only must be
taken, lest, under the pretence of petitioning, the subject be guilty of any riot
or tumult, as happened in the opening of the memorable parliament in 1640:
and, to prevent this, it is provided by the statute 13 Car. II. st. 1, c. 5, that no'
petition to the king, or either house of parliament, for any alteration in church
or state, shall be signed by above twenty persons, unless the matter thereof
be approved by three justices of the peace, or the major part of the grand
jury" in the country; und in London by the lord mayor, aldermen, and com(z) C. 29.

<J) 31ontesq. Sp. L. xlL 26.

n .. The right of the people peaceably to assemble and to petition the government for a
redress of grievances shall not be prohibited." (Const. U. S. .Amendments, Art. III.)
This clause was the subject of much discussion in regard to petitions presented to Conaress for the abolition of slavery in the District of Columbia; and it was the decision of
Congress then that this clause did not imply any duty in the legislature to receive,
read, or act upon such petitions.--SIIARSWOOD.
:u Which the grand jury may do either at the assizes or sessions. The punishment for
an offence against this act, is a fine to any amount not exceeding 100l., and imprisonment
for three months. .At the trial of lord George Gordon, the whole court, including lord,
Mansfield, declared that this statute was not affected by the bill of rights. 1 Wm. & M•
•t, 2. c. 2, (see Douglas, 57l.) But Mr. Dunning in the house of commons, contended,
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mon council: nor shall any petition be presented by moro than ten perscns at
a time. But, under these regulations, It is declared by the statute 1 Wand
M. st. 2, c. 2, that the subject hath a ri!?ht to petition; and that all commitments and prosecutions for such petitioning are illegal.
5. The fifth and last auxiliary right of the subject, that I shall at present
mention, is that of having arms for their defence, suitable to thelr condition
and degree, and such as are *allowed by law.:13 Which is also declared [*14-1
by the same statute, 1 W. and M. st. 2, c. :!, and is indeed a public allowance, under due restrictions, of the natural right of resistance and selfpreservation, when the sanctions of society and laws are found insufficient to
restrain the violence of oppression.
In these several articles consist the rights, or, as they are frequently termed,
the liberties of Englishmen: liberties more generally talked of, than thoroughly
understood; and yet highly necessary to be perfectly known and considered by
every man of rank and property, lest his ignorance of the points whereon they
are founded should hurry him into faction and licentiousness on the onc hand,
or a pusillanimous indifference and criminal submission on the other. And we
have seen that these rights consist, primarily, in the free enjoyment of personal security, of personal liberty, and of private property. So long as these
remain inviolate, the subject is perfectly free ; for every species of compulsive
tyranny and oppression must act in opposition to one or other of these rights,
having no other object upon which it can possibly be employed. To preserve
these from violation, it is necessary that the constitution of parliament be supported in its full vigour; and limits, certainly known, be set to the royal prcrogative. And, lastly, to vindicate these rights, when actually violated or
attacked, the subjects of England are entitled, in the first place, to the regular
administration and free course of justice in the courts of' lnwj next, to the right
.. that it was a clear and fundamental point in the constitutiun of this country, that the
people had a right to petition their representative in parliament, and that it was by no
means true that the number of names signed to any such petition was limited. To argue
that the act of Charles was now in force, would be as absurd as to pretend that the prerogative of the crown still remained in its full extent, notwithstanding the declaration
in the bill of rights!'
See New An. Reg. 1781, v. 2. And the acknowledged practice
has been consistent with this opinion.
The state of disturbance and political excitement in which this kingdom was involved
several years, after the pence of 1815, produced further regulations and restrictions of
the right of petitioning. The people in the manufacturing districts having little employment, from the general stagnation o! trade, devoted themselves with intense ardour
to political discussions, and in some places the partisans of reform, presuming that their
demands would not be conceded to their petitions, were preparing for the alternative
of open force. In these circumstances the legislature thought fit to forbid all public
meetings (except county meetings called by the Iord-lieutenant or the sheriff) which
consisted of more than fifty persons, unless in separate townships or parishes, by the
inhabitants thereof, of which six days' previous notice must be given to ajustice of the
peace, signed by seven resident householders, See 60 Geo. III. c. 6. The act also provides for the dissolution of any public meeting by proclamation of a chief civil officer of
the place, and persons refusing to depart, are liable to seven years' transportation.
Persons attending such meetings with arms, bludgeons, flags, banners, &c., are subject to fine
and imprisonment for any term not exceeding two years.
But as the mischief was temporary, the rcstrictions upon the right of meeting to deliberate upon public measures were limited in their duration, and have mostly expired ;
those enactments which were designed to prevent such meetings from being perverted
to objects manifestly dangerous to the peace of the community, only continuing in
force.e-Cnn-rr,
,
2S The right of the people to keep and bear arms shall not be infringed;
(Const, U. S.
Amendments, Art. IV.;) and this without any qualification as to their condition or degree, as is the case in the British government. Whoe,'er examines the forest and game
laws in the British code will readily perceive that the right of keeping arms is effectually
taken away from the people of England. The commentator himself informs us (vol. ii.
p. 412) "that the prevention of popular insurrections and resistance to government by
disarnting the bulk of the people is a reason oftener meant than avowed by the makers
of the forest and game laws.", TUCKER.
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of petitioning the king and parliament for redress of l?rievances; and, lastly, til
the right of having and using arms for aelf-preservntion and defence. And all
these rights and liberties it is our birthright to enjoy entire; unless where the
laws of our country have laid them under necessary restraints: restraints in
themselves so gentle and moderate, as will appear, upon further inquiry, that
no man of sense or probity would wish to see them slackened. For all of us
have it in our choice to do every thing that a good man would desire to do;
and are restrained from nothing but what would be pernicious either to our"115] selves or our fellow-citizens. So that this review *of our situation may
.
fully justify the observation of a learned French author, who indeed
generally both thought and wrote in the spirit of genuine freedom,(z) and who
hath not scrupled to profess, even in the very bosom of his native country, that
the English is the only nation in the world where political or civil liberty is tho
direct end of its constitution.
Recommending, therefore, to the student in O1)r
laws a further and more accurate search into this extensive and important title,
I shall close my remarks upon it with the expiring wish of the famous father
Paul to his country, "ESTO PERPETUA."

CHAPTER

rr,

OF THE PARLIAMENT.

WE are next to treat of the rights and duties of persons, as they are memo
bers of society, and stand in varIOUSrelations to each other. These relatione
are either public or private: and we will first consider those that are public
The most universal publie relation, by which men are connected together, IS
that of government; namely, as governors or governed; or, in other words, us
magistrates and people. Of mal?istrates, some also are supreme, in whom the
sovereign power of the state residos j others are subordinate, derivin~ all their
authority from the supreme magistrate, accountable to him for their conduct,
and acting in an inferior secondary sphere.
In all tyrannical governments, the supreme magistracy, or the right of both
making and of enforcing the laws, is vested in one and the same man, or one and
the same body of men; and wherever these two powers are united together,
there can be no public liberty. The magistrate may enact tyrannical laws, and
execute them in a tyrannical manner, since he is possessed, in quality of dis.
penser of justice, with all the power which he, as legislator, thinks proper to
give himself. But, where the legislative and executive authority are in
distinct hands, the former will take care not to intrust the latter with so
large a power as may tend to the subversion of its own independence, and
therewith of the liberty of the subject. With us, therefore, in Enl?land, this
*147] supreme power is divided into *two branches; the one legislative, tc
wit, the parliament, consisting of king, lords, and commons; the other
executive, consistinl? of the king alone. It will be the business of this chapter
to consider the British parliament, in which the legislative power, and (of
course) the supreme and absolute authority of the state, is vested by our constitution.'
(0) Montesq. Sp, L. 6.
1 It will not, of course, be forgotten by the American student that in the government
under which it is his privilege to live, "legislative power," and" the supreme and absolute authority of the state," are not convertible terms. The people of every state alone
possess, and can exercise, supreme and absolute authority; the legislature, as the other
departments of government, are but the depositaries of delegated powers, more or less
limited according to the terms of the letter of attorney, the constitution: their acts, if they
transcend their powers or violate their written instructions, are null and void.--Sn.&RswooD.
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The (riginal or first institution of parliament is one IIf those matters which
lie HO far hidden in the dark ages of antiquity, that the tracing of it out is a
t.hing equally difficult and uncertain.
Tho word parliament itself, (parlemeut or
colloquium, as some of our historians translate it,) is comparatively of modern
date; derived from the French, and signifying an assembly that met and con.
ferred together.'
It was first applied to general assemblies of the states under
Louis VII. in France, about the middle of the twelfth century.(a)
But it is
eertain that, long before the introduction of the Norman language into En ..•
land, all matters of importance were debated and settled in the great councilll
of the realm: a practice which seems to have been universal amonz the
northern nations, particularly the Germans,(b) and carried by them into a11 the
countries of Europe, which they overran at the dissolution of the Roman ompire: relics of which constitution, under various modifications and changes, are
still to be met with in the diets of Poland, Germany, and Sweden, and the
assembly of the estates in France j(c) for what is there now called the parliament iR only the supreme court of justice, consisting of the peers, certain dig.
nified ecclesiastics, and judges, which neither is in practice, nor is supposed to
be in theory, a general council of the realm.
With us in England this general council hath been held immemorially, under
the several names of michel-synoth, or great council, michel-qemote, or great meet(a) lIod. Un. Hist. xxiii. 307. The first mention of It In
onr statute L1w Is In the preamble to the statute ofW .. tm.
1 3 Edw. I. A.D. 121'2.
.~~,::e
amrult<Znt, de majoribUl

~!:.:kb:;~~~L

(e) Th .... were assembled for tbe laot tune, A.D. 1561. (_
Whitelock. of Par], Co 12,) or, according to Robertson, A.D
1614. (RlSt. Chao V. L 369.)

2 The word parliamentum was not used in England till the reign of Henry III. (Pryn ne
on 4 Inst, 2.) Sir Henry Spelman, in his Glossary, ( voc.Parl.,) says, Johannes rex haud di<!amparliamentum, nam hoc nomen rum tum emicuit, sed communis concilii rf!l7li formam et coactionem perspicuam dedit.
It was from the use of the word parliamentum that Pryune discovered Lord Coke's
manuscript, Modu« tenendi parliamentum tempore regis Edwardi, filii regis Etheldredi, &c. to be
spurious. Lord Coke set a high value upon it, and has assured us,·" that certain it is.
this modus was rehearsed and declared before the conqueror at the conquest, and by him
approved." (4 Inst.13.) But for many reigns after this word was introduced, it was indiscrimiuately applied to a session, and to the duration of the writ of summons: we now
confine it to the latter, viz. to the period between the meeting after the return of the
writ of summons and the dissolution. Etymology is not always frivolous pedantry; it
sometimes may afford a useful comment upon the original signification of a word. No
inconsiderable pains have been bestowed by learned men in analyzing the word parliament; though the following specimens will serve rather to amuse than to instruct. "The
word parliament," saith one, "is compounded of parium lamenium, because," as he thinks,
., the peers of the realm did at these assemblies lament and complain each to the other
of the enormities of the country, and thereupon provide redress for the same." (Lamb.
Arch.235.) Whitelocke, in his notes (174) declares, "that this derivation of parliament
is a sad etymology!'
Lord Coke, and many others, say, "that it is called parliament,
because every member of that court should sincerely and discreetly parler la ment, speak
his mind for the general good of the commonwealth."
(Co. Litt. 110.) Mr. Lumbard
informs us, that" Lawrence Vallo misliketh this derivation!'
(Arch. 236.) And Law
renee Vallo is not singular; for Mr. Barrington assures us, that" Lord Coke's etymology
of the word parliament, from speaking one's mind, has been long exploded. If one
might presume," adds he, "to substitute another in its room, after so many guesses by
others, I should suppose it was a compound of the two Celtic words parly and ment or
mend, Both these words are to be found in Bullet's Celtic Dictionary, published at
Besancon in 1754, 3d vol. fol, He renders parly by the French infinitive parler; and we
use the word in England as a substantive, viz. parley; ment or mend is rendered quaniite,
abondance, The word parliament, therefore, being resolved into its constituent syllables.
may not improperly be said to signify what the Indians of North .America call a Great
Talk!'
I shall leave it to the reader to determine which of these derivations i~most
descriptive of a parliament; and perhaps after so much recondite learning, it may appear presumptuous in me to observe, that parliament imported originally nothing more
than a council or conference, and that men! in parliament has no more signification than
,t has in impeachment, engagement, imprisonment, hereditament, and ten thousand
others of the same nature, though the civilians have adopted a similar derivation, vi~
testament from testari mentem. Tay. Civ. Law, 70.-CURISTIAX.
ITQt..
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ing, and more *frequentlY'J)ittena-gemote, or the meeting of wise men. It
was also styled in Latin commune concilium regni, magnum concilium reg/,&,
curia magna, conventus magnatum vel procerum, assisa generalis, and sometlmea
communitas regni Anglire.(d) 'Va have instances of its meeting to -order tne
affairs of the kingdom, to make new laws, and to mend the old; or, as Fleta(e)
expresses it, "novis injuriis emersis nova constituere remedia," so early as the reign
of Ina, king of the 'Vest Saxons, Offa, king of the Meroians, and Ethelbert,
king of Kent, in the several realms of the heptarchy.
And, after their union,
the Mirror(f) informs us, that king Alfred ordained for a perpetual usage, that
these councils should meet twice in the year, or oftener, if need be, to treat of
the government of God's people; how they should keep themselves from sin,
should live in quiet, and should receive right. Our succeeding Saxon and
Danish monarchs held frequent councils of this sort, :ta appears from their
respective codes of laws; the titles whereof usually speak them to be enacted,
either by the king with the advice of his wittena-gemote, or wise men, as "hrec
sunt instituta qure Edgarus rex consilio sapientum suorum instituit t" or to be enacted
by those sages with the advice of the king, as, "ha>c sunt judicia, qure sapienies
consilio regis Ethelstani instituerunt j" or lastly, to be enacted by them both together, as, "hrec sunt institutiones, quas rex Edmundus et episcopi sui cum sapien-

'*148]

tibus

!lUis

instituerunt."

There is also no doubt but these great councils were occasionally held under
the first princes of the Norman line. Glanvil, who wrote in the reign of Henry
the Second, spcaking of the particular amount of an amercement in the sheriff's
court, Rays, it had never been yet ascertained by the general assize, or assembly,
but was left. to the custom of particular counties.(g) "Here the general assize is
spoken of as a meeting well known, and its statutes or decisions are put in
*149] *a manifest contradistinction to custom, or the common law. And in
l!.:dward the Third's time an act of parliament, made in the reign of William the Conqueror, was pleaded in the case of the Abbey of St. Edmunds-bury,
snd judicially allowed by the court.(h)
Renee it indisputably appears, that parliaments, or general councils, are
'Coevalwith the kingdom itself. How those parliaments were constituted and
composed, is another question, which has been matter of great dispute among
our learned antiquaries; and, particularly, whether the commons were summoned at all; or, if summoned, at what period they began to form a distinct
assembly. But it is not my intention here to enter into controversies of this
eort, I hold it sufficient that it is generally agreed, that in the main the constitntion of parliament, as it now stands, was marked out so long ago as the
seventeenth year of king John, A.D. 1215, in the great charter granted by that
prince; wherein he promises to summon all archbishops, bishops, abbots, earls, and
greater barons, personally; and all other tenants in chief under thaerown, by
the sheriff and bailiffs; to mcet at a certain place, with forty days' notice, to
assess aids and scutages when necessary. And this constitution has subsisted
in fact at least from the year 1266, 49 Hen. m.: there being still extant writs
uf that date, to summon knights, citizens, and burgesses to parliament.
I proceed therefore to inquire wherein consists this constitution oflarliament,
as it
now stands, and has stood for the space of at least five hundre years. And in
the prosecution of this inquiry, I shall consider, first, the manner and time Df
its assembling: secondly, its constituent parts: thirdly, the laws and customs
relating to parliament, considered as one aggregate body: fourthly and Mthly,
the laws and customs relating to each house, separately and distinctly taken:
sixthly, the methods of proceeding, and of making· statutes, in both houses:
and lastly, the manner of the parliament's adjournment, prorogation, and dissolution,
*150]
'*L :As to the manner and time of' assembling. The parliament is
regularly to be summoned by the King's writ or letter, issued out of
(I) GJanTl!. L 13, Co'32, L II, c,; 10. Pre!. 9 Rep. 2 IDBt.
(,) Quatda om tkbMl ptT- " ..!lam w....am omen ......
....l6.
• dd,,.,,,,natum
ut, sed fYl'O connutudin. IiflQUlorua .<>IIl'
tal L. 2, Co 2.
!alum debdur, I. 9, Co 10.
(. I C. 1, ~3.
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chancery by advice of the privy council, at least forty days before it begins to
sit.s It is a branch of the royal prerogative, that no parliament CAnbo con
vcned by its own authority, or by the authority of any, except the king alone.
And this prerogative is founded upon very good reason. For, supposing it had
a right to meot spontaneously, without boing called togethor, it is impossible to
conceive that all tho members, and each of the houses, would agree unanimously
upon the proper time and place of meeting; and if half of the members met,
and half absented themselves, who shall determine which is really the legislative body, the part assembled, or that which stays away? It is therefore necessary that the parliament should be called to~other at a determinate time and
place: and highly becoming its dignity and independence, that it should be
called together by none but one of its own constituent parts: and, of the three
constituent parts, this office can only appertain to the king; as he is a single
person, whose will may be uniform and steady; the first person in tho nation,
being superior to both houses in dignity; and the only branch of the legislature
that has a separate existence, and is caJ?able of performing any act at a time
when no parliament is in being.(l) Nor IS it an exception to this rule that, by
some modern statutes, on the demise of a king or queen, if there be then no
parliament in being, the last parliament revives, and it is to sit again for six
months, unless dissolved by tho successor: for this revived parliament must
have been originally summoned by the crown.
*1t is true, that by a statute, 16 Car. 1. e.1, it was enacted, that, if the [*151
king nt'glected to call a parliament for three years, the peers might assemble and issue out writs for choosing one; and, in case of neglect of the peers,
the constituents might meet and elect one themselves. But this, if ever put in
practir e, would have been liable to all the inconveniences 1 have just now stated;
and the act itself was esteemed so highly detrimental and Injurious to the royal
prerogative, that it was repealed by statute 16 Car. II. c. 1. From thence therefore no precedent can be drawn.
It is also true, that the convention-parliament, which restored king Charles
the Second, met above a month before his return j the lords by their own authority, and the commons, in pursuance of writs issued in the name of the keepers
of the Iiberty of England, by authority of parliament: and that the said parliament sat till the twenty-ninth of December, full seven months after the restoration; and enacted many laws, several of which are still in force. But this was
<,> By motives somewhat similar to these the republic or
Venice was actuated, when towards the end or the seventh
eentnry it abolished the tribune .. of the people, who were
annually chosen by the several districts of the Yenetlan ter-=itory, and constituted a doge in their stead, In whom the
executive power of the state at present resides; Cor which

their hiatorlans have assigned these ... the prlucipnl .. ,..,~O!.. :
1. TIle propriety oChaving tho exeentrre power a part or the
legislatIve, or senate, to which the fanner annual magistrate ..
were not admitted. 2. The necessity oC haTing a alngl.
person to convoke the great council wheu separated. Mod.
Un. Hlst, =vii. 15.

a This is a provision of the Magna Charta of king John :-faciemus summoneri, &c •• aJ
cerium. diem. scilicet ad tenninum quadraginta dierum ad minus et ad certum locum. (Black. Mag.
Ch. Joh.14.)
It is enforced by 7 and 8 W. c. 25, which enacts that there shall be forty
days between the teste and the return of the writ of summons; and this time is by the
uniform practice since the union extended to fifty days. (2 Hats. 235.) This practice
was introduced by the 22d article of the act of union, which required that time between
the teste and the return of the writ of summons for the first parliament of Great Britain.
-CHRISTIAN.
Now. it is enacted by 37 Geo. III. c. 127, that his -majesty may issue his proclamation fur the meeting of parliament .in fourteen days from the date thereof, notwithstanding a previous adjournment to a longer day. (39 and 40 Geo. III. c. 14.) And in
case of the 1-iug's demise after the dissolution of a parliament, and before the assembling of a D(lW one, the last preceding parliament shall meet and sit. The same, also,
if the successor to the crown die within six months without having dissolved the par
liament, or after the same shall have been dissolved and before It new one shall have
met. It. is also enacted that, in case of the kin~'s demise on or after the day appointed
for assembling a new parliament, such new parliament shall meet and sit.-CUITTY.
By the 37 Geo, III. c. 127, fourteen days' notice is sufficient, even though the parliament may have adjourned to a longer day. (39 and 40 Geo. III. c. !-t.) And after a
dissolution parliament may now meet within thirty-five days after thf proclamation.~EWA.ar.
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for the necessity of the thing, which supersedes all law ; for if they had not so
met, it .was morally impossible that the kingdom should have been settled in
peace. And the first thing done after the king's return was to pass an act declaring this to be a good parliament, notwithstanding
the defect of the king ~
v.·ritf:!.(~) So that, as the royal prerogative was chiefly wounded by their so
meeting, and as the king himself, who alone had a right to object, consented to
waive the objection, this cannot be drawn into an example in prejudice of the
rights of the crown. Besides, we should also remember, that it was at that time
II great doubt among the lawyers,(l)
whether even this healing act made it a
good parliament; and held by very many in the negative; thou/?h it seems to
have been too nice a scruple.' And yet out of abundant caution, It was thought
necessary to confirm its acts in the next parliament, by statute 13 ~dr. II. c. 7,
and c. 14.
*159]
*It is likewise true, that at the time of the revolution, A.D. 1688, the
.... lords and commons, by their own authority, and upon the summons of
the Prince of Orange, (afterwards king William,) met in a eonvention, and therein
disposed of the crown and kingdom. But it must be remembered, that this assembling was upon a like prineiple of necessity as at the restoration;
that is, upon a
full conviction that king James the Second had abdicated the government, and
that the throne was thereby vacant: which supposition of the individual members
was confirmed by their concurrent resolution, when they actually came together.
And, in such a case as the palpable vacancy of a throne, it follows ex necessitate
rei, that the form of the royal writs must be laid aside, otherwise no parliament
can ever meet again. For let us put another possible case, and suppose, for the sake
of argument, that the whole royal line should at any time fail and become oxtinct, which would indisputably vacate the throne: in this situation it seems
reasonable to presume, that the body of the nation, consisting of lords and commons, would have a right to meet and settle the government; otherwise there
must be no govcrnment at all. And upon this and no other principle, did the
convention in 1688 assemble. The vacancy of the throne was precedent to their
meeting without any royal summons, not a consequence of it. They did not assemble without writ, and then make the throne vacant; but the throne being previously vacant by the king's abdication, they assembled without writ, as they must
do if they assembled at all. Had the throne been full, their meeting would not
have been regular; but, as it was really empty, such meeting became absolutely
necessary. And accordingly it is declared by statute 1 W. and M. st. 1, c. 1, that
this convention was really the two houses of parliament, notwithstanding
the
want of writs or other defects of form. So that, notwithstanding
these two
capital exceptions, which were justifiable only on a principle of necessity, (and
each of which, by the way, induced a revolution in the government,) the rule
laid down is in general certain, that the king only can convoke a parliament.
*1531
*And this, by the ancient statutes of the realm,(m) he is bound to
do every year, or oftener, if need be. Not that he is, or ever was,
obliged by these statutes to call a new parliarr mt every year; but only to permit
a parliament to sit annually for the redress of grievances} and despatch of business, if need be.s These last words are so loose and vague, that such of our
(l) Stat. 12 Car. II.
(I> 1 sa i,

Co

1.

("') 4 Edw. ill. c. U.

36 Edw. ill. c. 10.

4 William Drake, a merchant
of London, was impeached for writing a pamphlet, entitled "The Long Parliament Revived," in which he maintained that there could be no
legislative authority till that was legally and regularly dissolved by the king and the two
houses of parliament, according to the 16 Car. I. c. 7. Com. Jour. 20 Nov. 1660.-CURIS-

TIAN.

~Mr. Granville Sharp, in a treatise published some years ago, argued ingeniously
against this construction of the 4 Ed. II!., and maintained that the words if need be referred only to the preceding word, oftener. 80 that the true signification was, that a par·
liament should be held once every year, at all events; and, if there should be ~ny need
to hold it oftener, then more than once. (See his "Declaration," &c., p. 166.) The contemporary records of parliament, in some of which it is so expressed without any ambi~ty, prove beyond all controversy that this is the true construction.
In ancient times.
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monarchs as were inclined to govern without parliaments, neglected the con.
voking them sometimes for a very considerable period, under pretence that
thero was no need of them. But, to remedy this, by the statute 16 Car. II.
e. 1, it is enacted, that the sitting and holding of parliaments shall not be intermitted above three years at the most. And by the statute 1 "\V. and M. st. 2,
e. 2, it is declared to be one of the rights of the people, that for redress of all
grievances, and for the amending, strengthening, and preserving the laws, par·
Iiamonts ought to be held frequently. And this indefinite frequency is again
reduced to a certainty by statute 6 "\V. and M. e. 2, which enacts, as the statuto
of Charles the Second had done before, that a new parliament shall be called
within three years(n) after the determination of the former."
II. Tho constituent parts of a parliament are the next objects of 0111' inquiry.
And these are the king's majesty, sitting there in his royal political capacity,
and the three estates of the realm; the lords spiritual, the lords temporal, (who
sit, together with the king, in one house,) and the commons, who sit by themselves
in another. And the king and these three estates, together, form the great corporation or body politic of the kingdom,(o) of which tllO king is said to be caput,
principium, et finis. For, upon their coming together, the king meets them,
(-) This Is the same period that Is allowed In Sweden for
Intermitting their general diets, or par1Lunentary asse mbll ...
Mod. Un, 11181.xxxill. 15.
•

(0) <I Inst, 1,!l.. StaL Eliz. c. 3. Hale of Parl, 1.

many favourite laws were frequently re-enacted. In the 50 Edw. III. it is expressly and
absolutely declared that a parliament should be held once a year. (Rot. Parl, No. 186.)
In the 1 R. II. we find again another petition from the commons that a parliament
should be held once a year at the least :-" Q!te plese a nre dit ISr de tenir parlemeni un foetz par
an au meynz, et ceo en lieu conoenable;" The king's answer is, "As to that parliament shall
be held every year, let the statutes thereupon be kept and preservcd ; but as to the
place where the parliament shall be held, the king will therein do his pleasure." (Rot.
Parl, No. 95.) And, in the next year, the king declared he had summoned the parliament because it was ordained that parliament should be held once a year. (Rot. Parl,
2 R. II. No.4.)
But I can by no means agree with Mr. Sharp and those who contend that it is the
meaning of those records and statutes that there should be an election every year. The
word "parliament" at that time did not necessarily include any such idca; for it is
everywhere applied to a session, without any distinction, whether it \V is held after a
prorogation or 11 dissolution, (Rot. Parl. passim.)
It is true that, for some time after
the House of Commons was regularly established, dissolutions were frequent; for at
that time the electors were few, and a seat in parliament was considered rather a burden
to be avoided than a distinction to be solicited; and the members were not enabled to
receive their wages till the king had discharged them from further attendance by putting
an end to the parliament.
In the first reigns after the representation of the con. mons
was established, the duration and intermissions of parliament were short; but, for several reigns preceding the revolution, both had become extended to such a length that it
became necessary for the parliament to interpose its authority and fix some limits to its
own existence.
In the following reigns, the longest durations and intermissions were nearly as follows :-Hen. VIII., duro 6 years, into 4 years. Edw. Vr., duro 4. Eliz., dur, 11, into 4.
•Ta. I., dur.9, into 6. Ch. I., duro 8, int.12.
Ch. II., duro 17, mt, 4. (See the f.rinted
report of the committee to examine precedents in impeachments, April HI, 179 , p, 16,
et seq.) In Ireland, there was no regular meeting of the parliament from 1666 till 1692;
and from the reign of Queen Anne, in 1703, it assembled only once in two years till
1783,-since which time it has sat every year, as in England. (Lord .ilIountmor.419.)CHRISTI.lN.

• As the Mutiny Act, the Marine Forces Aet, and other acts, are passed for one yem
only, parliament must necessarily be summoned for the despatch of business once in
every year ; and such has been the practice of the constitution since the revolution in
1688.
The Congress of the United States" shall assemble at least once in every year; and
such meeting shall be on the first Monday in December, unless they shall by law appoint
a. different day."-Const. U.S. art. 1, s.4.
The President .. may on extraordinary occasions convene both houses or either of
them; and in case of disagreement between them with respect to the time of adjourn:nent, he may adjourn them to such time as he shall think proper."
(Ibid. art. 11 B.3.l
-SUARSWOOD.
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oitber 1n pe1'8onor by representation; without which thero can be no beginning
0\' a parliament ;(p) and ne also has alone the power of dissolving them.
*154]
*It is highly necessary for preserving the balance of the constitution,
that the executive power should be a branch, though not the whole, of
the legislative. The total union of them, we have seen, would be productive
of tyranny; the total disjunction of them, for the present, would in the end proIuce the same effects, by causing that union against which it seems to provide.
The legislative would soon become tyrannical, by making continual encroachments, and gradually assuming to itself the rights of the executive power.
Thus the long parliament of Charles the First, while it acted in a constitutional
manner, with the royal concurrence, redressed many heavy grievances, and established many salutary laws. But when the two houses assumed the power of
legislation, in exclusion of the royal authority, thoy soon after assumed likewiso
the reins of administration; and, in consequence of these united powers, overturned both church and state, and established a worse oppression than any they
lfetonded to remedy. To hinder therefore any such encroachments, the king is
iimself a part of the parliament: and as this is the reason of his being so, very
properly therefore the share of legislation, which the constitution has placed in
tho erown, consists in tho power of rejecting rather than resolving j this being
sufficient to answer the end proposed. For we may apply to the royal negative,
in this instance, what Cicero observes of the negative of the Roman tribunes,
that the crown has not any power of doing wrong, but merely of preventing
wrong from being done.(q) The crown cannot begin of itself any alterations in
the present established law; but it may approve or disapprove of the alterations
suggested and consented to by the two houses. Tho legislative therefore cannot
abridge the executive power of any rights which it now has by law, without its
own consent; since the law must perpetually stand as it now does, unless all the
powers will a~ee to alter it. Ang herein indeed consists the true excellence
*155] of the English government, that all the parts of it form a mutual *check
upon each other. In the legislature, the people are a check upon the
nobility, and the nobility a check upon the people, by the mutual privilege of
rejecting what the other has resolved: while the king is a check upon both,
which preserves the executive power from encroachments. And this very executive power is again checked and kept within due bounds by the two houses,
through the privilege they have of inquiring into, imp caching, and punishing the
conduct (not indeed of the king,(r) whieh would destroy his constitutional independence; but, which is more beneficial to the public) of his evil and pernicious
counsellors. Thus every branch of our civil polity supports and is supported,
regulates and is regulated, by the rest: for the two houses naturally drawing in
two directions of opposite interest, and the prerogative in another still different
from them both, they mutually keep each other from exceeding their proper
limits; while tho whole is prevented from separation and artificially connected
together by the mixed nature of the crown, whieh is a part of the legislative,
and the sole executivo magistrate.
Like three distinct powers in mechanics.
they jointly impel the machine of government in a direction different from what
either, acting by itself, would have done; but at the same time in a direction
partaking of each, and formed out of all; a direction which constitutes the true
Iine of the liberty and happlncss of the community.'

l

(.) 4 Inst. fl.
(f) SuUa-ln1>unit plihU tua kq. injuri., facietulz
adtmit, au:n1iiferrndi reI"p.;t. D. LL. 3, 9.

(r) Stat. 12 Car. II. c. 30.
potu-

/atol&

I These observations have been termed
by Mr. Reeve, in his fourth letter, entitled
"Thoughts on the English Government," "a fabulous invention, contrived in order to
round and finish more completely his mythological account of three co-equal and coordinate powers in the legislature."
But the troth and propriety of the learned commentators' doctrine is admirably elucidated by the following extract from a work of
considerable merit:"This security is sometimes called the balance of the comtitution; and the political equiliLrium which this phrase denotes, consists in two contrivances, A BALANCE OF POWER and
• DAI":NCE OF INTEREST.
By a balance of power is meant, that there is no power possessed
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Let. us now consider these constituent parts of the sovereign power, or parliament, each in a separate view. The king's majesty will be the subject of tb~
next, and many subsequent chapters, to which we must at present refer.
The next in order are the spiritual lords. These consist of two archbishop!'
by lint part of the Iegislature, the abu.seor excess of which is not checked by some antagonist power,
residing in another part. Thus the power of the two houses of parliament to frame laws Is
checked by the king's negative; that if laws subversive of real government should obtain
the consent of parliament, the reigning prince, by interposing his prerogative, may save
the necessary rights and authority of his station.
On the other hand, the arbitrary appleoztion of this negative is decked by the privilege which parliament possesses, of refusillg supplies of money to the exigencies of the king's administration.
The constitutional maxim,
that tlie king call do no wrong, is balanced by another maxim, not less constitutional, that the
illegal commands of the I.:ing do not ju.stify those wlw a&sist or concur in carrying them into execution;
and by a second rule, subsidiary to this, thai the acts of the crown acquire not any legal force,
until authentiaued by the subscription of &omeof its great ojJicers. The wisdom of this contrivance
is worthy of observation.
As the king could not be punished without a civil war, the
constitution exempts his person from trial or account; but, lest this impunity should
encourage a licentious exercise of dominion, varWu.s obstacles are opposed to the private
will of the sovereign, when directed to illesal objects.
Tlie pleasure of the crown mu.st be
announced v"ith certain solemnities, and auended by ccrtam ojJicers of state. In some cases, the
royal order must be signified by a seeretary of slate; in others it must pass under the privy.
seal, and in many, under the great seal. )\.nd when the king's command is regularly published, no mischief can be achieved by it, without the ministry and compliance of those to whom it
is directed.
Row, all wlw either concur in an illegal order, by authenticating its publication with
their seal or subscription, or wlw in any manner a&sist ill carrying it illto execution, subject themselves
to prosecution and punishment,jor
tlietaart they have taken; and are not permiued to plead or prvduee the commaiul of the /;ing, in jU8ti ation oj their obedience. But further; the power of the
crown to direct the military force of t e kingdom is balanced by the annual necessity of resorting to parliament for the maintenance
and government of that force. Tlie POlCO
of the ling to declare war is checked by the privilege of the house of commons to grant 01
withhold the supplies by which the war must be carried on. The king'a choice of his
ministers is controlled by the obligation he is under of appointing those men to offices in
the state, who are found capable of managing the affairs of his government with the two
houses of parliament.
This consideration imposes such a necessity upon the crown, as
hath, in a great measure, subdued the idea of favouritism; insomuch, that it is become
no uncommon spectacle in this country, to see men promoted by the king to the highest
offices, and richest preferments which he has in his power to bestow, who have been distinguished by their opposition to his personal inclinations •
.. By the balance of interest, which accompanies and gives efficacy to the balance oj pounr,
is meant this, that the respective interests of the three estates of the empire are so disposed and
adju.sted, that whichever of the three shall attempt any encroachment, the other two will unite
in resisting it. If the king should endeavour to extend his authority, by contracting the
power and privileges of the COm11WIl8, the house oj lords would see their own dignity endangered by every advance which the crown made to independency upon the resolutions of
parliament.
The admission of arbitrary power is no less formidable to the grandeur of
the aristocraey, than it is fatal to the liberty of the republie; that is, it would reduce the
nobility, from the hereditary share they possess in the national councils, in which their
real greatness consists, to the being made a part of the empty pageantry of a despotic
court. On the other hand, if the house of CO'TII11WIl8 should intrench upon the distinct
province or usurp the established prerogative of the crown, the house oj lords would receive
an instant alarm from every new stretch of popular power. In every contest in which
the ling may bo engaged with the representative body, in defence of his established share
of authority, he will find a sure ally in the collective power of the nobility. And attachment to the monarchy, from which they derive their own distinction; the allurement of
a court, in the habits and with the sentiments of which they have been brought up,
their hatred of equality, and of all levelling pretensions, which may ultimately affect the
privileges, or even the existence, of their order; in short, every prineiple and every prejudice which are wont to actuate human conduct, will determine their choice to the side
nd support of the crown. Lastly, if the nobles themselves should attempt to revive the
euperiorlties which their ancestor!'! exercised under the feudal constitution, the J..-ingand
the people would alike remember, how the one had been insulted and the other enslaved,
by that barbarous tyranny. They would forget the natural opposition of their views and
inclinations, when they saw themselves threatened with a. return of domination which WIIS
odious: and intolerable to both."-CmTTY.
By tile constitution of the United States, the President
shall, from time to time, giVI!
~1~
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destroying its existence, its excesses ma)' be continually restrained by that SUp6rior power, from which all honour is derived. Such a spirit, when nationally
diffused, gives life and vigour to the community; it sets all the wheels of govern.
*158] ment in motion, *l\'hich, under a wise regulator, may be directed to any
beneficial purpose; and thereby er ery individual may be made subserviell~ to the public good, while he principally means to promote his own par·
ticuiar views. A body of nobility is also more peculiarly necessary in our mixed
and compounded constitution, in order to support the rights of both the crown
and the people, by forming a barrier to withstand the encroachments of both.
It creates ami preserves that gradual scale of dignity, which proceeds from the
peasant to the prince; rising like a pyramid from a broad foundation, and di·
minishing to a point as it rises. It is this ascending and contracting proportion
that adds stability to any government; for when the departure is sudden from
one extreme to another, we mlly pronounce that state to be precarious. The
nobility, therefore, are the pillars which are reared from among the people more
immediately to support the throne; and, if that falls, they must also be buried
under its ruins. Accordingly, when in the last century the commons had deter.
mined to extirpate monarchy, they also voted the house of lords to be useless
and dangerous. And since titles of nobility are thus expedient in the state, it
is also expedient that their owners should form an independent and separate
branch of the legislature. If they were eonfounded with the mass of the people,
and like them had only a vote in electing representatives, their privileges would
Boon be borne down and overwhelmed by the popular torrent, which would effectually level all distinctions. It is therefore highly necessary that the body of
nobles should have a distinct assembly, distinct deliberations, and distinct powers
from the commons.
The commons consist of all such men of property in the kingdom as have not
floats in the house of lords; every one of whom has a voice in parliament, either
personally, or b,r his representatives. In a free state every man, who is supposed
a free agent, ought to be in some measure his own governor; and therefore a
branch at least of the legislative power should reside in the whole body of the
people. And this power, when the territories of the state are small and its eiti*1 9
zens easily known, should be exercised by the people *in their aggregate
5]
or collective capacity, as was wisely ordained in the petty republics of
Greece, and the first rudiments of the Roman state .. But this will be highly
inconvenient, when the public territory is extended to any considerable degree,
and the number of citizens is increased. Thus when, after the social war, all
the burghers of Italy were admitted free citizens of Rome, and each had a vote
in the public assemblies, it became impossible to distinguish the spurious from
the real voter, and from that time all elections and popular deliberations grew
tumultuous and disorderly; which paved the way for Marius and SyUa, Pompey
and Osesar, to trample on the liberties of their country, and at last to dissolve
the commonwealth. In so large a state as ours, it is therefore very wisely eontrived that the people should do that by their representatives, which it is impracticable to perform in person; representatives, chosen by a number of minute
and separate districts, wherein all the voters are, or easily may be, distinguished.
·The counties are therefore represented by knights, elected by the proprietors
of lands; the citizens and boroughs are represented by citizens and burgesses,
chosen by the mercantile part, or supposed trading interest of tho nation; much
m the same manner as the burghers in the diet of Sweden are chosen by the
corporate towns, Stockholm sending four, as London does with us, other clties
two, and some only one.(e) The number of English representatives is 518, and
of Scots 45; in all, 558,13 And every ~member, though chosen by one particular
district, when elected and returned, serves for the whole realm; for the end of
his coming thither is not particular, but general; not barely to advantage his
(0) Mod. Un. IIIat. xxxiii. 18.
11 By stat. 39 and 40 Geo. III. c. 67, one hundred
rulded to these.-CmTTv.
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. eonstituente, but the common wealth; to advise his majesty (as appears from
the writ of summons)(f) " de communi consilio super negotiis quibusdam a: duis et
urqeniibvs, regem, statum, defensionem regni Anglire et ecclesice Anqlicatue COh<'ernentibus:" And therefore he is not bound, like a deputy in the united provinces,
to consult with, or take the advice of, his constituents upon any particular
point, unless he himself thinks it proper or prudent so to do.
*These are the constituent parts of a parliament; the king, the lords [*160
spiritual and temporal, and the commons. Parts, of which each is so necessary, that the consent of all three is required to make any new law that shall blnd
the subject. ·Whatever is enacted for law by one, or by two only, of the three, is
no statute; and to it no regard is due, unless in matters relating to their own privi
~4}ges.For though,in the times of madness and anarchy, the commons once passed
,\ vot!',(g)" that whatever is enacted or declared for law by the commons in parliament assembled hath the force of law; and all the people of this nation arc
concluded thereby, although the consent and concurrence of the king or house
of peers be not had thereto;" yet, when the constitution was restored in all its
forms, it was particularly enacted by statute 13 Car. II. c. 1, that if any person
shall maliciously or advisedly affirm that both or either of the houses of par
Iiament have any legislative authority without the king, such person shall incur
all the penalties of a prcemunire»
,
III. 'Ve are next to examine the laws and customs relating to parliament,
thus united together, and considered as one aggregate body.
The power and jurisdiction of parliament, says Sir Edward Coke,(h) is so
transcendent and absolute, that it cannot be confined, either for causes or persons, within any bounds. And of this high court, he adds, it may be truly said,
II si antiquitatem
spectes, est »etustiseima i si dignitatem, est honoratissima i si jurisdiction em, est capacissima"
It hath sovereign and uncontrollable authority in the
making, confirming, enlarging, restraining, abrogating, repealing, reviving,
and expounding of laws, concerning matters of all possible denominations,
ecclesiastical or temporal, civil, military, maritime, or criminal: this being the
place where that absolute despotic power, which must in all governments reside
'I) 4 lnat. u.
II) 4J an. 1MB.

(l) Unst. 30.

It By the constitution
of the United States, "the House of Representatives shall bit
composed of members chosen every second year by the people of the several States;
and the electors in each State shall have the qualifications requisite for electors of the
most numerous branch of the State legislature."
" No penon shall be a representative
who shall not have attained to the age of twenty-five years and been seven years a citizen
of the United States, and who shall not, when elected, be an inhabitant of that State in
which he shall be chosen. Representatives and direct taxes shall be apportioned among
the several States which may be included within this Union, according to their respective numbers, which shall be determined by adding to the whole number of free persons
(including those bound to service for a term of years, and excluding Indians not taxed)
three-fifths of all other persons. The actual enumeration shall be made within three
years after the first meeting of the Congress of the United States, and within every subsequent term of ten years, in such manner as they shall by law direct. The number of
representatives shall not exceed one for every thirty thousand; but each State shall have
at least one representative.
When vacancies happen in the representation from any
State, the executive authority thereof shall issue writs of election to fill such vacancies."
Art. I, s. 2.
The rule of apportionment of the representatives among the several States according
to numbers has been attended with great difficulties in the application, because the- relative numbers in each State do not, and never will, bear such an exact proportion to
the aggregate that a common divisor for all will leave no fraction in any State. Every
decennial apportionment has raised and agitated the embarrassing question. As au abo
solute exact relative equality is impossible, the principle which has ultimately prevailed
Is the principle of approximation, by making the apportionment among the several
States according to their numbers, C18 near C18 may be. This is done by allowing to every
State a member for every fraction of ita numbers exceeding a moiety of the rat'o, and
rejecting all representation of fractions less than a. moiety. 1 Kent's Com. 230.-
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somewhere, is intrusted by the constitution of those kingdoms
.AIl mischiefs
"161] •rud *gl'ievances, uperatlons and remedies, that transcend the ordinary
course of the laws, are within the reach of this extraordinary tribunal
It can regulate or new-model the succession to the crown; as was done in the
reign of Henry VIII. and William III. It can alter the established religion of
!he land; as was done in a variety of instances, in the reign of king Henry
VIII. and his three children. It can change and create afresh even the constltution of the kingdom and of parliaments themselves; as was 'done by tile
act of union, and the several statutes for triennial and septennial elections. It
can, in short, do every thing that is not natu rally impossible; and therefore
some have not scrupled to call its power, by a figure rather too bold, the omnipotence of parliament.
True it is, that what the parliament doth, no authority
upon earth can undo: so that it is a matter most essential to the liberties of this
kmgdom that such members be delegated to this important trust as are most
eminent for their probity, their fortitude, and their knowledge; for it was a
known apophthegm of the great lord treasurer Burleigh, "that England could
never be ruined but by a parliament;" and, as Sir Matthew Hale observes,(l)
"this being the highest and greatest court, over which none other can have
jurisdiction in the kingdom, if by any means a miszovernmont should any way
fall upon it, the subjects of this kingdom arc left without all manner of remedy."
To the same purpose the president Montesquieu, though I trust too hastily,
presages(k) that, as Rome, Sparta, and Carthage, have lost their liberty, and
perished, so the constitution of Engl.md will in time lose its liberty, will perish:
It will perish, whenever the legislative power shall become more corrupt than
the executive.
It must be owned that Mr. Locke,(l) and other theoretical writers, have
held, that" there remains still inherent in the people a supreme power to remove or alter the legislative, when they find the legislative act contrary to the
*169J trust *reposed in them; for, when such trust is abused, it is thereby for..
feited, and devolves to those who gave it." But however just this conclusion may be in theory, we cannot practically adopt it, nor take any legal
steps for carrying it into execution, under any dispensation of govcrnment at
present actually existing. For this devolution of power, to the people at large,
includes in it a dissolution of the whole form of l?overnment established by that
people; reduces all the members to their original state of equality; and, by
annihilatin£ the sovereign power, repeals all positive laws whatsoever before
enacted. rxo human laws will therefore suppose a case, which at once must
destroy all law, and compel men to build afresh upon a new foundation; nor
will they make provision for so desperate an event, as must render all legal
provisions ineffectual.(m) So long therefore as the English constitution lasts,
we may venture to affirm, that the power of parliament is absolute and without control,"
(I) On GoTt. p. 2, R 149, 'm.
(I) or parliaments, 49.
(i) Sp, L. 11, 6.

(-) See page 244.

15.As has been more than once said, the American student will bear in mind that the
legislatures in the United States-both
State and Federal-are
not absolute and without
control. In the ordinary course of administration, the validity of their acts may 116
examined by the judiciary.
If they are not within the scope of or if they violate any
of the provisions of the constitution, they are pronounced and treated as null and
void. But over and beyond this, there is a power of amendment of the constitution
reserved in most, if not all, instances, and the mode in which it shall be exercised
is prescribed; so that the most fundamental changes may be effected without revolution.
Indeed, it is the settled doctrine that, without any such reservation, the people of a
State have the inherent and inalienable right to change their form of government.
As
to the constitution of the United States, it is equally clear that there is no such
inherent lower.
It can only be peaceably and consututionally changed in the mode
prescribe , unless, indeed, by the unanimous consent of all the States composing the
Union.
In every case in which a change may take place not under some existing provision,
though it may be peaceable, it may nevertheless be properly termed revolutionary,
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In order to prevent the mischiefs that might arise by placing this extensive
authority in hands that are either incapable, or else improper, to manage it, it
ill provided by the custom and law of parIiament,(n) that no one shall sit or
(-) Whitelock.,

c. 50, 4 Inst. 47.

applying that word to any change of fundamental law effected without the sanction of
the existing constitution,
The constitution of Pennsylvania of 1790 contained no provision for its own amendment. By an act of the legislature, the question was at several times submitted to the
people at the polls whether a convention should be called to amend that constitution.
After having failed in this form, which was supposed tc vest too absolute a power in a
convention, the question submitted, and finally answered in the affirmative by a rnajority, was that a convention should be called to submit its proceedings to a vote of the
people. This was done, and the amendments proposed submitted to the people and
adopted by them. Among the amendments thus submitted and adopted was one providing a mode in which future amendments might be proposed by the legislature and
submitted to the people at the polls. It is to be observed, however, that the amendments were submitted to the body of electors who had been ascertained by the previous
constitution and laws. It was not, then, fully a revolutionary proceeding, as the former
constitution was considered so far in force as to govern upon this important point. The
decision was acquiesced in, and the amendments of 1838 went peaceably into operation
as part of the fundamental law of the State.
A more difficult and intricate question arose in Rhode Island. 'When the separation
from the mother-country took place, Rhode Island did not, like the other States, adopt
a new constitution, but continued the form of government established by the charter of
Charles II. in 1663, making only such alterations by acts of the legislature as were necessary to adapt it to their condition and rights as an independent State. In this form of
government no mode of proceeding was pointed out by which amendments might be
made. It authorized the legislature to prescribe the qualifications of voters; and, in the
exercise of this power, they had confined the right of suffrage to freeholders.
Many of
the citizens became dissatisfied with the charter government, and particularly with the
restrictions upon the right of suffrage. Memorials were addressed to the legislature
upon this subject urging the justice and expediency of a more liberal rule. But they
failed to produce the desired effect. Voluntary meetings were held, and a convention
assembled. The convention framed a constitution in which the right of suffrage was
extended to every male citizen of twenty-one years who had resided in the State for one
year and in the town in which he offered to vote for six months next preceding the
election. The convention also prescribed the manner in which this constitution should
be submitted to the decision of the people, permitting every one to vote on that question who was an American citizen twenty-one years old and who had a permanent residence or home in the State, and directing the votes to be returned to the convention.
Upon the return of the votes, the convention declared that the constitution WIlE
adopted and ratified by a majority of the people of the State, and was the paramount
law and constitution of Rhode Island. Elections were accordingly held under it, and
the legislature under it assembled at Providence, 1tfay3, 1842.
The charter government set itself in opposition to these proceedings. It is unnecessary
to trace the history of the contest.
The charter government, at its session in January, 1842, had taken measuees to call a
convention, by which a new constitution was formed, submitted to the people and ratified
by them at the polls; the times and places at which the votes were to be given, the
persons who were to receive and return them, and the qualifications of the voters, haying
all been previously authorized and provided for by law passed by the charter government.
This new constitution went into operation in May, 1843, at which time the old charter
government formally surrendered all its powers; and this constitution has continued
ever since to be the admitted and established fundamental law of Rhode Island.
In all probability, the result of this contest would have been different if the charter
government had not, by the timely concession of a convention, yielded to the popular
demand, and thus secured on their side all those friends of peace and order who, having
thus obtained the substance of their wishes, refused to contend forcibly and by revolution
for a mere abstraction.
An actior. orought against an officer of the charter government, after the adoption of
the revolutionary constitution, for an arrest, raised the question of tho legality of the
authority under which he acted. It was carried, by writ of error, to the Supreme Court of
tho United States. That tribunal refused to decide the question, holding that it was not
a judicial question, but rested solely with the political power of the State. If the ques.tion arise between two different governments organized under different constitutions,
]25
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vote in either house, unless he be twenty-one years of age. This is also ~.Kpres oilydeclared by statute 7 and 8 W. ill. c. 25, with regard in the house of
commons] doubts having arisen from some contradictory adjudications, whether or no a minor was incapacitated from sitting in that house.(oy· It is alse
enacted, by statute 7 Jac. I. e. 6, that no member be permitted to enter into the
house of commons, till he hath taken the oath of allegiance before the lord
steward or his deputy; and, by 30 Car. IT. st. 2, and 1 Geo. I. c. 13,n that no
member shall vote or sit in either house, till he hath in the presence of the
house taken the oath of allegiance, supremacy, and abjuration, and subscribed
and repeated the declaration against transubstantiation,
and invocation of
saints, and the sacrifice of the mass," Aliens, unless naturalized, were likewise
by the law of parliament incapable to serve therein:(p) and now it is enacted,
*163
by statute 12 and 13 \V. TIL e. 3, that no alien, *even though he hI>
] naturalized, shall be capable of being a member of either house of parliament. And there are not only these standing incapacities; but if any person is made a peer by the king, or elected to serve in the house of commons
by the people, yet may the respective houses, upon complaint of any crime in
such person, and proof thereof, adjudge him disabled and incapable to sit as a
member:(q) and this by the law and custom of parliament."
.}Com.JOur.16Dec.lt90.
p 1 Com.Jour. 16 Mar. 1623,18 Feb. 16"..5.
~• Wlutelock. or ParL Co 102. See Lordo' Jour. 3 May,

lWl; 13 May, IG2!; 26 May, 1675. Com. Jour. U.Feb.
1580; 21 Juue, 1628; 9 Nov.21 Jan. 1640; 6 March. 1676;
6 March, 1711; 17 l"eb.17OO.

the courts of which are to decide the question? Judicial power presupposes an established
government, capable of enacting laws and enforcing their execution, and of appointing
judges to expound and administer them. The acceptance of the judicial office 1S a recognition of the authority of the government from which it is derived. And if the authority of that government is annulled and overthrown, the power of its courts and other
offices is annulled with it. And if a State court should enter upon the inquiry proposed,
and should come to the conclusion that the government under which it acted had been
put aside and displaced by an opposing government, it would cease to be a court, and be
incapable of pronouncing a judicial decision upon the question it undertook to try. If
it decides at all as a court, it necessarily affirms the existence and authority of the
government under which it is exercising judicial power. So far as the government of
the United States can intervene for the protection of a State from domestic violence, on
the application of the legislature, or of the executive, (when the legislature cannot be
convened,) it rests with Congress alone to decide what government is the established one
in a State. Luther lOS. Borden et al. 7 Peters, l.-SHARSWOOD.
16 According to ancient. principles, minors, unless actually knighted, must have been
disqualified; for, in general, no one was capable of performing the feudal services till he
had attained the age of twenty-one. And one of the most important of these services
was attendance on the lord's court. But if the king had conferred the honour of knighthood upon a minor, then it was held that the imbecility of minority ceased. See note
to
68, 2d bOOk.-CHRISTIAN.
1 The oath of abjuration
was altered by 6 Goo. III. c. 53, upon the death of the Pretender.-CIIITTY.
1$ InstellA of these
oaths Roman Catholic members now take that prescribed by stat.
10 Goo. IV: c. i, B. 2. It is enacted by stat. 7 &; 8 Vict. c. 66, B. 6, that no alien, though
naturalized under that act by the certificate of a secretary of state, shall be capable of
becoming a member of either house of parliament or of the privy council. Jews cannot
sit in either house of parliament unless they take the oath of abjuration 6 Geo. III. c.
G3, containing the words" upon the true faith of a Christian," which are part of the oath
tself, and not merely of the ceremony of administering it.-HARGRAVE.
IV This sentence was not in the first editions, but WlU! added, no doubt, by the learned
judge, with an allusion to the Middlesex election. The circumstances of that case were
briefly these. On the 19 Jan. 1764, Mr. Wilkes was expelled the house of commons for
being the -author of a paper called the North Briton, No. 45. .At the next election, in
1i68, he was elected for the county of Middlesex; and, on 3 Feb. li69, it was resolved
that John Wilkes, Esq. having published several libels specified in the Journals, be apelled this house; and a new writ having been ordered for the county of Middlesex, Mr.
Wilkes was re-elected without opposition; and, on the 17 Feb.1i69, it was resolved, that
·'John Wilkes, Esq. having been in this session of :parliament expelled this house, was
lind is incapable of being elected a member to serve In this present parliament;" and the
election was declared void, and a new writ ordered. He was a second time re-elected
'I';t1l0ut opposition, and, on 17 March, 1769, the house again declared the election void.
us
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For, as every court of justice hath laws and customs for its direction, some
the civil and canon, some the common law, others their own peculiar laws and
customs, so the high court of parliament hath also its own peculiar law, called
the lex et consuetudo parliamenti; a law which, Sir Edward Coke(r) observes, if.
"ab omnibus quterenda a multis Igllorata,20a paucis cognita."(s) It will not therefore be expected that we should enter into the examination of this law, with
any degree of minuteness: since, as the same learned author assures us,(t) it is
much better to be learned out of the rolls of parliament, and other records, and
by precedents, and continual experience, than can be expressed by anyone man.
It will be sufficient to observe, that the whole of the law and custom of parliament has its original from this one maxim, "that whatever matter arises concerning either house of parliament, ought to be examined, discussed, and adjudged in that house to which it relates, and not elsewhere."(u) lienee, for instance, the lords will not suffer the commons to interfere in settling the election
of a peer of Scotland; the commons will not allow the lords to judge of the
election of a burgess; nor will either house permit the subordinate courts of
law to examine the merits of either case," But the rr=rxims upon which they
Cr)llnst. 11.
(.) "To be sought by all, unknown

~rew."

by m,wy, and known

(I) 41n.t.60.
(0) ~ 1nst.15.

and ordered a new writ. At the next election, Mr. Luttrel, who had vacated his seat
by accepting the Chiltern Hundreds, offered himself as a candidate against lIIr. Wilkes.
Mr. Wilkes had 1143votes, and Mr. Luttrel 296. Mr. Wilkes was again returned by the
sheriff, On the 15 April, 1769, the house resolved that Mr. Luttrel ought to have been
returned, and ordered the return to be amended. On the 2!J April, a petition was
presented by certain freeholders of Middlesex, against the return of Mr. Luttrel; and
on the 8 May, the house resolved that Mr. Luttrel was duly elected. On the 3 May,
1783,it was 'resolved that the resolutions of the 17 Feb. 1769, should be expunged from
the Journals of the house, as being subversive of the rights of the whole body of
electors of this kingdom. And at the same time it was ordered, that all the declarations,
orders, and resolutions respecting the election of John Wilkes, Esq. should be expunged.
The history of England furnishes many instances of important constitutional questions
that have deeply agitated the minds of the people of this country, which can raise little
or no doubt in the minds of those who view them at n distance uninfluenced by interest
or passion. It might, perhaps, be n violent measure in the house of commons to expel
a member for the libels which he had published; but that the subsequent proceedings
were agreeable to the law of parliament, that is, to the law of the land, the authorities
here referred to by the learned Judge, I conceive, do most unanswerably prove. It is
supposed that the resolution of the 17 Feb. 1769, was considered to be subversive of the
rights of electors, because it assigned expulsion alone, without stating the criminality
of the member to be the cause of his incapacity during that parliament.
But as his
offences were particularly described in the resolution by which he was expelled on the
3d of the same month, no one could possibly doubt but the latter resolution had as clear
a reference to the former, as if it had been repeated in it word for word.-CnRISTIAN.
"Each house shall be the judge of the elections, returns, and qualifications of its own
members." "Each house may determine the rules of its proceedings, punish its members for disorderly behaviour, and, with the concurrence of two-thirds, expel a member."
(Const. U. S. art. 1, s. 5.) Some State constitutions, with the view of meeting expres=Iy
such a case as that of 'Vilkes, provide that a member shall not be expelled a second
time for the same cause.-SHARsWOOD.
20 Lord Holt has observed, that" as to what my Lord Coke says, that the lex parliamenti
eat a multis ignorala, is only because they will not apply themselves to understand it."
2 Ld. Ray. 111-t-CHITIT.
'1 The house or commons merely avails itself, when thus sitting judicially,
of thu
maxim, that all courts are final judges of con tempts against themselves. (See the case
of Brass Crosby, 3 WiIs. 188. 131.Rep. ;54, and 7 State Trials, 437. 11 State Trials, 317.
2 Hawkins, ch. 14,ll. 72,73,74.)
.And in conformity with this principle, it was determined in the cases of- the King VB. Flower, 8 T. R. 314, and Burdett VB• .Abbott, 14 East,
1; Boudell VB. Colman, id. 163; 4 Taunt. 401, S. C., that tile privileges of parliament,
whether in 'Punishing a person, not one of their members, or in punishing one of their
own body, are not amenable in a court of common law, that their adjudication of any
offence is n sufficient judgment, the warrant of the speaker a sufficient commitment, and
that outer doors may be broker open to have execution of their process. Itis doubtless
within the spirit of the constitution that parliament should have ample means within
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proceed, together with the method of proceeding, rest entirely in the breast of
the parliament itself; and are not defined and ascertained by any particular
stated laws ....
*164]
*The privileges of parliament are likewise very large and indefinif e.
And therefore when in 31 Hen. VI. the house of lords propounded a
question to the judges concerning them, the chief justice, Sir John Fortescue. in
the name of his brethren, declared, "that they ought not to make answer to
that question: for it hath not been used aforetime that the justices should in
any wise determine the privileges of the high court of parliament. For it is so
high and mighty in its nature, that it may make law: and that which is law, it
ma.y make no law: and the determination and knowledge of that privilege belongs to the lords of parliament, and not to the justices. 'ex) Privilege of parC,) Seld. Baronage, part I, c. 4.

itself of enforcing its privileges; but that those privileges should be indefinite, presents
an anomaly in our limited government, theoretically absurd, if not practically dangerous,
to true liberty. Ex post facto laws are the resource of despotism, anxious to clothe itself
with the semblance of legislative justice; and the operation of these indefinite privileges
must sometimes partake of the same character.
For a man may be convicted by the
house for the infraction of a privilege, from which there was nothing to warn him, not
even the declaration of its existence; and surely this is contrary both to the spirit and
the practice of the constitution.
The courts at Westminster, however, may judge of the privilege of parliament, when
it is incident to a suit of which the court is possessed, and may proceed to execution
between the sessions, notwithstanding appeals lodged, &c. 2 St. Tr. 66, 209.-CHITTY.
22 This sentence
seems to imply a discretionary power in the two houses of parliament,
which surely is repugnant to the spirit of our constitution.
The law of parliament is
part of the general law of the land, and must be discovered and construed like all other
laws. The members of the respective houses of parliament are in most instances the
judges of that law; and, like the judges of the realm, when they are deciding upon past
laws, they are under the most sacred obligation to inquire and decide what the law
actually is, and not what, in their will and pleasure, or even in their reason and wisdom,
it ought to be. 'Vhen they are declaring what is the law of parliament, their character
is totally different from that with which, as legislators, they are invested when they are
framing new laws; and they ought never to forget the admonition of that great and
patriotic Chief Justice Lord IIolt,-viz., "That tbe authority of the parliament is from
the law, and as it is circumscribed by law, so it may be exceeded; and if they do exceed
those legal bounds and authority, .their acts are wrongful, and cannot be justified any
more than the acts of private men." 1 Salk. 505.-CHRISTIAN.
In the late case of Stockdale vs. Hansard, (i Car. & Payne, 737; 9 .Ad. & EI. 1; 11
.Ad. & El. 253,) the extent to which the courts of justice can take cognizance of, and
even control, the privileges claimed by the house of commons, has undergone much
discussion.
The circumstances of that case were briefly as follows. The house of
commons ordered a certain report to be printed containing matter reflecting upon
Stockdale, which, if printed by any private person, would have been a libel. For this
publication Stockdale brought an action against Messrs. Hansard, the printers to the
house of commons. They pleaded that the documents in question had been published
by them under the direction of the house of commons, and that the house had
resolved that the power of publishing such of their reports, votes, and proceedings M
they thought conducive to the public interest was an essential incident to the constitutional functions of parliament, more especially to the commons house of parliament,
as the representative portion of it. Upon demurrer to this plea, the court of queen's
bench was called upon to decide whether a court of law is or is not excluded by the
law of parliament from the consideration of Il. privilege claimed by a formal resolution
of the house of commons and set up by their printer as a justification of an act otherwise unlawful. After a full and accurate examination of all the authorities on the
subject, and the most anxious consideration of the arguments pressed upon them by
the attorney-general, the four judges-Denman,
C. J., Littledale, Patteson, and Coleridge-were
unanimous in overruling the defence set up by Messrs. Hansard.
The
judgments delivered by these eminent judges carry conviction to every mind; and their
legal correctness and the soundness of the constitutional principles on which they are
based are now universally acknowledged.
In consequence of this decision, a statute
(3 & 4 Vict. c. 9) was passed for the special protection of all persons publishing parliamentary reports, votes, or other proceedings by order of either house of parliament.lI.\RGRAvR.
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liament was principally established, in order to protect its members, not only
from being molested by their fellow-subjects, but also more especially from
being oppressed by the power of the crown. If therefore all the privileges of
parliament were once to be set down and ascertained, and no privilege to be
allowed but what was so defined and determined, it were easv for the executive
pow~r to devise some new case, not within the line of privilege, and under pretence 'thereof to harass any refractory member and violate the freedom of
parliament. The dignity and independence of the two houses are therefore in
great ineasure preserved by keeping their privileges indefinite." Some however
of the more notorious privileges of the members of either house are, privilege
of speech, of person, of their domestics, and of their lands and goods." As to
the first, privilege of speech, it is declared by the statute 1 W. and M. st. 2, c. 2,
as one of the liberties of the people, "that the freedom of speech, and debates,
and proceedings in parliament, ought not to be impeached or questioned in any
court or place out of parliament." And this freedom of speech is particularly
demanded of the king in person, by the speaker of the house of commons, at
the opening of every new parliament."
So likewise are the other privileges, of
persons, servants, lands, and goods: whieh are immunities as ancient as Ildward the Confessor; in whose laws(z) *we find this precept, "ad synodos
*1(\/;

venientibus site summoniti sint, sive per se quid agendum habuerint, sit summa [ '..
pax; and so too, in the old Gothie constitutions, "extenditur hac pax et securitas
ad quatuordecim dies, convocato regni senatu."(a) This included formerly not only
privilege from illegal violence, but also from legal arrests, and seizures by process from the courts of law. And still, to assault by violence a member of
either house, or his menial servant, is a high contempt of parliament, and there
punished with the utmost severity. It has likewise peculiar penalties annexed
to it in the courts of law, by the statutes 5 Henry IV~ c. 6, and 11 Hen. VI. c.11.
Neither can any member of either house be arrested and taken into custody, unless
for sume indictable offence, without a breach of the privilege of parliament."
But all other privileges which derogate from the common law in matters of
(.) (''''p. 3.

(") Stelrnh. de jure

Goth. 3, Co 3.

23 In the observations above, upon the privileges of parliament,
the editor is obliged
to differ from the learned judge, He cannot but think that clearness and certainty lire
essentially necessary to the liberty of Englishmen.
Mystery and ignorance are the
natural parents of superstition and slavery. How can rights and privileges be claimed
and asserted, unless. they are ascertained and defined? The privileges of parliament.
like the prerogatives of the crown, are the rights and privileges of the people. '1'hey
ought all to be limited by those boundaries which afford the greatest share of security
to the subject and constituent, who may be equally injured by their extension as their
diminution.
The privileges of the two houses ought certainly to be such as will best
preserve the dignity and independence of their debates and councils without endanger109 the general liberty. But if they are left uncertain and indefinite, may it not be
replied with equal force, that, under the pretence thereof, the refractory members roay
harass the executive power and violate the freedom of the people?-CHRIsTIAN.
2i The privileges of domestics, lands, and goods are taken away by 10 Geo. III. c. 50.
-CHRISTIAN
The senators and representatives "shall, in all cases except treason, felony, and
breach of the peace, be privileged from arrest during their attendance at the session of
their respective houses, and in going to and returning from the same; and for any
speech or debate in either house they shall not be questioned in any other place."
l'Qnst. U. S. art. I, sect. 4.-SUARSWOOD.
~ But this privilege does not extend to publication oi the speech. 1 Sand, 133. The
king V8. Creery, 1 M. &, S. 273. The king V8. Lord Abingdon, 1 Esp, R. 226.-CmTTY.
• By the common law, peers of the realm of England (6 Co. 52, 9 Co. 49, a. 68, a. Hob
61. Sty. Rep. 222. 2 Salk. 512. 2 H. Blae. 272. 3 East, 127) and peeresses, whether bj
birth or marriage, (6 Co. 52. Sty. Rep. 252. 1 Vent. 298. 2 Chan. Cas. 224,) are COD'
stantly privileged from arrests in civil suits, on account of their dignity, and because
they are supposed to have sufficient property, by which they may be compelled to appear; which privilege is extended by the act of union with Scotland (5 Anne, c. 8, art.
~' and see Fort. 165. 2 Str. 990) to Scotch peers and peeresses; and by the act of union
WIth Ireland (39 & 40 Geo, III. c. 67, art 4. See 7 Taunt. 679. 1 Moore, 419, S. C.) to
Irish peers and peeresses. And they are not liable to be attached for the non-payment
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eivu l"lO'htare now at an end, save only as to the freedom of the member's per.
son: which in a peer (by the privilege ofpeera~e) is forever sacred and inviolable;
and in a commoner (by the privilege of' parliament) for forty days after every
prorogation, and forty days before the next appointed mceting;(b) which is now
ill effect as long as tho parliament subsists, it seldom being prorogued for more
than fourscore days at a time. As to all other privileges, which obstruct the
ordinary course of justice, they wero restrained by tho statutes 12 W. III. c. 3,
2 and 3 Anne, c. 18, and 11 Geo. II. c. 24, and are now totally abolished by statute
10 Geo. III. c. 50, which enacts that any suit may at any time be brought
against any peer or member of parliament, their servants, or any other person
entitled to privilcge of parliament; which shall not be impeached or delayed t.y
pretence of any such privilege; except that the person of a member of the
house of commons shall not thereby be subjected to any arrest of imprison
ment. Likewise, for the benefit of commerce, it is provided by statute 4 Geo
TIL c. 34, that any trader, having privilege of parliament, may be served
*166] *with legal process for any just debt to the amount of 100l., and
unless he make satisfaction within two months, it shall be deemed an
act of bankruptcy; and that commissions of bankrupt may be issued against
such privileged traders, in like manner as against any other.
The only way by which courts of justice could anciently take cognizance of
privilege of parliament was by writ of privilege, in the nature of a supersedeas,
to deliver the party out of custody when arrested in a civil suit.(c) For when
a letter was written by the speaker to the judges, to stay proceedings against a
privileged person, they rejected it as contrary to their oath of office.(d) But
since the statute 12 W. III. c. 3, which enacts that no privileged person shall
be subject to arrest or imprisonment, it hath been held that such arrest is irregular ab initio, and that the party may be discharged upon motion.(e) It is
to be observed, that there is no precedent of any such writ of privilege, but
only in civil suits; and that the statute of 1 Jac. I. c. 13, and that of King
William, (which remcdy some inconveniences arising from privilege of par·
liament,) speak only of civil actions. And therefore the claim of privilege hath
been usually guarded with an exception as to the case of indictable crimes;(!)
or, as it has been frequently expressed, of treason, felony, and breach (or
) 2 Lev. 72.
'1 Dyer, 59. 4Pryn. BmJ. RITZ. 75i.
~4) Latch. 48. Noy. 83.

(.) stra. 989.
(I> Com. Jonr.17 Aug.1M1.

of money, pursuant to an order of nisi prius, which has been made a rule of court. (Ld
Falkland's case, E. 36 Geo. III. K. B. 7 Durnf. & East, 171, and see id. 448.) But this
privilege will not exempt them from attachments for not obeying the process of the
courts, (1 Wills. 332. Say. Rep. 50, S. C. 1 Bur. 631,) nor does it extend to peeresses
hy marriage, if they afterwards intermarry with commoners. (Co. Litt. 16. 2 Inst. 50.
4 Co. 118. Dyer, 79.)
Where a capias issues against a peer, the court will set aside the proceedings for irregularity. (4 Taunt. 668.) But it seems that the sheriff is not a trespasser for executing
it. (Dough. 671.) However, all persons concerned in the arrest are liable to punishment by the respective houses of parliament.
(Fortescue, 165, ante.)
By the law and custom of parliament, members of the house of commons are privileged from arrest, not only during the actual sitting of parliament, but for a convenient
time, sufficient to enable them to come from and return to any part of the kingdom
before the first meeting and after the final dissolution of it. (Stat. 10 Geo, III. c. 50.
2 Str. 985. Fort. 159. Com. Rep. 444, S. C. 1 Kenyon, 125.) .And also for forty days
(2 Lev. 72. 1 Chan. Cases, 221, S. C. But Bee 1 Sid. 29) after' every prorogation, and
before the next appointed meeting; which is now in effect as long as the parliament
exists, it being seldom prorogued for more than fourscore days at a time. (1 Blac, Com.
165.) And the courts will not grant an attachment against a member of the house of
commons for non-payment of money pursuant to an award. (6 Durnf. & East, 448.)
Mr. Christian has observed, that it does not appear that the privilege from arrest is
limited to any precise time after a dissolution; but it has been determined by all the
judges that it extends to a convenient time. (Col. Pit's case, 2 Str. 988.) Prynne is of
oplnion that it continued for the number of clays the members received wages after a
dissolution, which were in proportion to the distance between his horne and the place'
..hare the parliament was held. (4 Parl, Writs, 68.)-CHlTTY.
130

OF PERSONS.

166

surety) of the pcace.(g) Whereby it seems to have been understood that no
privilege was allowable to the members, their families or servants, in any crime
whatsoever, for all crimes are treated by the law as beint? contra pacem duminl
regis. And instances have not been wanting wherein privileged persons have
been convicted of misdemesnors, and committed, or prosecuted to outlawry
even in the middle of a session;(h) which proceeding has afterwards received
the sanction and approbation of parliament.tj)
*To which may be
*16
added, that a few years ago the case of writing and publishing seditious [
7
libels was resolved by both houscs(k) not to be entitled to privilegej" and that
the reasons upon which that case proceeded(l) extended equally to every indictable offence," So that the chief, if not the only, privilege of parliament,
in such cases, seems to be the right of receivin~ immediate information of the
imprisonment or detention of any member, WIth the reason for which he ill
detained; a practice that is daily used upon the slightest military accusation,
preparatory to a trial by a court martial;(m) and which is recognised by the
several temporary statutes for suspending the habeas corpus act;(n) wl:ereby it
IS provided, that no member of either house shall be detained till the ms..ter of
which he stands suspected be first communicated to the house of which he is a
member, and the consent of the said house obtained for his commitment or detaining. But yet the usage has uniformly been, ever since the revolution, that
the communication has been subsequent to the an est.
These are the general heads of the laws and customs relating to parliament
considered as one aggregate body. 'We will next proceed to
IY. The laws and customs relating to the house of lords in particular. These,
if we exclude their judicial capacity, which will be more properly treated of in
the third and fourth books of these Commentaries, will take up but little of our
time.
One very ancient privilege is that declared by the charter of the forest,(o)
confirmed in parliament 9 Hen. III.; viz. that every lord spiritual or temporal
summoned to parliament, and passing through the king's forests, may, both
in going and returning, kill one or two of the king's deer without =war- [* 168
rant; in view of the forester if he be present, or on blowing a horn if he
be absentj that he may not seem to take the king's venison by stealth.
In the next place they have a right to be attended, and constantly are, by
the judges of the court of King's Bench and Common Pleas, and such of the
barons of the Exchequer as arc of the degree of the coif, or have been made
serjeants at law; as likewise by the king's learned counsel, being serjeants,
and by the masters of the court of chancery; for their advice in point of law,
and for the greater dignity of their proceedings. The secretaries of state,
with the attorney and solicitor general, were also used to attend the house of
peers, and have to this day (together with the judges, &c.) their regular writs
of summons issued out at the beginning of every parliament,(p) ad tractandum
ct consilium impendendum, though not ad consentiendum] but, whenever of late
years they have been members of the house of commons,(q) their attendance
here hath fallen into disuse."
') 4 Inst, 25. Com. Jour. 20 May, 16760) .JJich. 16 lUw •.Iv. in &acch.-Lord Raym. H6L
~I) Com. Jour. 16 May, 1726.
(0) Com. Jonr. :u NOT. Lords" Jour. 29 NOT.17G3.
\1) Lord.' Protest, ibid.
(-) Com. Jonr. 20 Apr. 1762.

(a) Particularly 17 Goo. IT. Co 6.
(")C.11.
(P) Stat. 31 Hen. VTII. Co 10. Smith'. Common ... b. 2, oS.
3. Moor, 651. 4 Inst.4.
Hal. of Parl, HO.
(f) See Com. Jour. 11 Apr. IOU.
8 Feb. 1620. 10 Feb
1625. 4 IDBt. 48.

21 The contrary had been determined a short time before in the case of Mr. Wilkes by
the unanimous judgment of Lord Camden and the court of Common Pleas. 2 Wils.251.
-CHRISTIAN.
28 The language of the protest upon this occasion is remarkably nervous; and the
arguments in favour of privilege, even in .he case of libel, are highly applicable to cases
ofprivilege generally. See the extracts from the protest, p. 19, Howel's St. Tr. 994.-

CmTTY.
l» On account of this attendance there are several resolutions before the restoration,
declaring the attorney-general incapable of sitting among the commons. Sir Heneage
Finch, member for the University of Oxford, afterwards Lord Nottingham and chan
cellor, was the first attorney-general who enjoyed that privilege. Sim.28.-CHRISTU.N.
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Another pI ivilege is, that every peer, by license obtained from the king,"
may make another lord of parliament his proxy, to vote for him in his abo
lIencc.(r) A privilege which a member of the other house can by no means
have, as he is nimself but a proxy for a multitude of other people.rs)
Each peer has also a right, by leave of the house, when a vote passes con.
trary to his sentiments, to enter his dissent on the journals of the house, with
the reasons for such dissent; which is usually styled his protest,"
All bills likewise, that may in their consequences any way affect the right
of the peerage, are by the custom of parliament to have their first rise and beginning in the house of peers, and to suffer no changes or amendments in the
house of commons.
*169]
*There is also one statute peculiarly relative to the house of lords;
6 Anne, c. 23, which regulates the election of the sixteen representative
peers of North Britain, in consequence of the twenty-second and twenty-third
articles of the union: and for that purpose prescribes the oaths, &c. to be
taken by the electors; directs the mode of balloting; prohibits the peers electing from being attended in an unusual manner; and expressly provides, that no
other matter shall be treated of in that assembly, save only the election, on
pain of incurring a prcemunire.
V. The peculiar laws and customs of the house of commons relate
principally to the raising of taxes, and the election of members to serve in
parliament.
First, with regard to taxes: it is the ancient indisputable privilege and right
of the house of commons, that all grants of subsidies or parliamentary aids do
begin in their house, and are first bestowed by them jet) although their grants
are not effectual to all intents and purposcs, until they have the assent of the
other two branches of the legislature."
The general reason, I?iven for this
exclusive privilege of the house of commons, is, that the supphes are raised
upon the body of the people, and therefore it is proper that they alone should
have the right of taxing themselves. This reason would be unanswerable, if
the commons taxed none but themselves: but it is notorious that a very large
(r) Seld. Baronage, p, 1, c. 1.
(.) 4 Inst, 12.

(') 4 Ins!. 29.

10 And which the king has sometimes refused.
6, 27, 39, E. III.-CuITTY.
, This license has long ceased in Ireland; but the proxies in the English house of
lords are still entered in Latin ex licentia regis. This created a doubt in November, 1788.
whether the proxies in that parliament were legal on account of the king's illness. (1
Ld. Mountm. 342.) But this I conceive is now so much a mere form; that the license
may be presumed.
Proxies cannot be used in a committee. (lb. 106. 2 lb. 191.) .A
proxy cannot sign a protest in England, but he could in Ireland. (2 lb. 191.)
The order that no lord should have more than two proxies was made 2 Car. I.. because
the Duke of Buckingham had no less than fourteen. 1 Rushw. 269.
A similar order was made in Ireland, during Lord Stafford's lieutenancy, to correct a
like abuse.
There is an instance in Wight, 50, where a proxy is called litera altornatlla ad parliomentum, which it is in effect. The peer who has the proxy is always called in Latin
procurator.
If a peer, after appointing a proxy, appears personally in parliament, hie
proxy is revoked and annulled. 4 Inst. 13. By the orders of the house, no proxy shall
vote upon a question of guilty or not guilty; and a spiritual lord shall only be a proxy
for a spiritual lord, and a temporal lord for a temporal.
Two or more peers may be
proxy to one absent peer; but Lord Coke is of opinion (4 Inst. 12) that they cannot vote
unless they all concur. 1 Woodd. 41. In ancient times a commoner might have acted
as the proxy of a peer in the house of lords. See the memorable case of Sir Thomas
Naxey. clerk.-CHRISTIAN •
•1 Lord Clarendon relates, that the first instances of protests with reasons in England
wrere in 1641, before which time they usually only set down their names as dissentient
to a vote: the first regular protest in Ireland WII8 in 1662. 1 Ld. Mountm. 402.CURISTIAN.
0" All bills for raising revenue shall originate in the House of Rep'resentatives;
but
rhe Senate may propose or concur with amendments, as on other bills," Const U. R.
~t: 1. sect. 7.-SHARBWOOD.
•
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share of property is in the possession of the house of lords; that this property is
equally taxable, and taxed, as the property of the commons; and therefore the
commons not being tbe sole persons taxed, this cannot be the reason of their
having the sole right of raising and modelling the supply. The true reason,
arising from the spirit of our constitution, seems to be this. The lords being a
permanent bereditary body, created at pleasure by the king, are supposed more
liable to be influenced by the crown, and when once influenced to continue so,
than the commons, who are a temporary, elective body, freely *nomi- [*1 0
nated by the people. It would therefore be extremely dangerous to give
7
the lords any power of framing new taxes for the subject; it is sufficient that they
have a power of rejecting, if they think the commons too lavish or improvident
in their grants, But so reasonably jealous are the commons of this valuable
privilege that herein they will not suffer the other house to exert any power but
that of rejecting; they will not permit the least alteration or amendment to be
made by the lords to the mode of taxing the people by a money bill; under which
appellation are included all bills, by which money is directed to be raised upon
the subject, for any purpose or in any shape whatsoever ; either for the exigencies
of government, and collected from the kingdom in general, as the land-tax; or
for private benefit, and collected in any particular district, as by turnpikes,
parish rates, and the Iike,"
Yet Sir Matthew Hale(u) mentions one case,
founded on the practice of parliament in the reign of Henry VI.,(w) wherein he
thinks the lords may alter a money bill: and that is, if the commons grant a tax,
as that of tonnage and poundage, for four years; and the lords alter it to a Iess
time, as for two years; here, he says, the bill need not be sent back to the commons for their concurrence, but may receive the royal assent without further ceremony; for the alteration of the lords is consistent with the grant of the commons.
But such an experiment will hardly be repeated by the lords, under the present
improved idea of the privilege of the house of commons, end, in any case where a
money bill is remanded to the commons, all amendments in the mode of taxation
are sure to be rejected.
Next, with regard to the election of knights, citizens, and burgesses; we may
observe that herein consists the exercise of the democratical part of our constitution : for in a democracy there can be no exercise of sovereignty but by
suffrage, which is the declaration of the people's will. In all democracies,
therefore, it is of the utmost importance to regulate by whom, and in what
manner, the suffrages are to *be given. And the Athenians were so [*171
justly jealous of this prerogative, that a stranger who interfered in the
assemblies of the people, was punished by their laws with death; because such a
man was esteemed guilty of high treason, by usurping those rights of sovereignty to which he had no title. In England, where the people do not debate
in a collective body, but by representation, the exercise of his sovereignty consists in the choice of representatives.
The laws have therefore very strictly
guarded against usurpation or abuse of this power, by many salutary provisions; which may be reduced to these three points, 1. The qualifications of
the electors.
2. The qualifications of the elected.
3. The proceedings at
elections.
(-) On Parllamento,

65, 86.

(-I Year Book. 33 Hen. vi. 17. Bot see the snow .. 10
thl. C&68 by SI1' Heneage Finch, Com. Jour. 22 .Apr. 167L

33 This rule is now extended to all bills for canals, paving, provisions for the poor. and to
every bill in which tolls, rates, or duties are ordered to be collected; and also to all bills in
which pecuniary penalties and fines are imposed for offences. (3 Hats. 110.) But it should
seem it is carried beyond its original spirit and intent, when the money zalsed is not granted
to the crown.
Upon the application of this rule there have been many warm contests between the lord.
and CJmmoD8,in which the latter seem always to have prevailed. See many conferences collected by Mr. Hatsel, in his Appendix to the 3d vol.
In Appendix D., the conference of 20 and 22 April, 1671, the general question is debated
with infinite ability on both sides, but particularly on the part of the commons in an argument
nra\m up by Sir Heneage Finch, then attorney-gent'ral.-CHRlSTIAN.
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1. A! to tho qualifications of the electors. The true reasc n of requiring any
qualifieation, with regard to property, in voters, is to exclude such persons as
are in so mean a situation that they are esteemed to have no will of their own.
If these persons had votes, they would be tempted to dispose of them under
some undue influence or other.
This would give a great, an artful, or ..
wealthy man, a larger share in elections than is consistent with general liberty.
If it were probable that every man would give his vote freely and 'without
influence of any kind, then, upon the true theory and genuine principles of
liberty, every member of the community, however poor, should have a vote in
electing those delegates, to whose charge is committed the disposal of his property, his liberty, and his life. But, since that can hardly be expected in persons
of indigent fortunes, or such as are under the immediate dominion of others, nll
popular states have been obliged to establish certain qualifications; whereby
some, who are suspected to have no will of their own, are excluded from
voting, in order to set other individuals, whose wills may be supposed independent, more thoroughly upon a level with each other.
And this constitution of suffrages is framed upon a wiser principle, with us,
than either of the methods of voting, by centuries or by tribes, amon~ the
*179] Romans. In the method *by centuries, instituted by Servius TullIUS, it
"' was principally property, and not numbers, that turned the scale: in
the method by tribes, gradually introduced by the tribunes of the people,
numbers only were regarded, and property entirely overlooked. Hence the
laws passed by the former method had usually too great a tendency to aggrandize the patricians or rich nobles; and those by the latter had too much of 11
levelling principle. Our constitution steers between the two extremes.
Only
such arc entirely excluded, as can have no will of their own: there is hardly a
free agent to be found, who is not entitled to a vote in some place or other in
the kingdom. Nor is comparative wealth or property, entirely disregarded in
elections; for though the richest man has only one vote at one place, yet, if
his property be at all diffused, he has probably a right to vote at more places
than one, and therefore has many representatives.
This is the spirit of our
constitution: not that I assert it is in fact quite so perfect(x) as I have here
endeavoured to describe it; for, if any alteration might be wished or suggested
in the present frame of parliaments, it should be in favour of a more complete
representation of the people."
But to return to our qualifications; and first those of electors for knights of
the shire. 1. By statute 8 Hen. VI. e. 7, and 10 Hen. VI. c. 2, (amended by
14 Geo. III. c. 58,16) the knights of the shire shall be chosen of people whereof
(0) The candid and InteJligent reader will apply this
ebeerranon to many other parts of the work before hun,
.. herein the constitution of our Inws and government are
represented as nearly approachlng to l"'rfoctlon, withont
descendlog to the in.."lions task of pointmg out such deTialions and corruptions as length of tim. and a 1000. state
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of national morals have·too great a tendency to produce.
The Inenrmtlons of practice are then tho moet notorlons
when compared with the rectltnde of the rnIe; and to e1ucio
date the clearn
of tho opring conTeys the strongeet sa tire
on thoee who ha polluted or disturbed It.

U The representation
of the people of England in the house of commons has been
uuch improved by the Reform Act, 2 and 3 Wm. IV. c. 45. Many boroughs were disfranchised which, by lapse of time and loss of trade, had become depopulated, and were
generally under the absolute control of the crown or some nobleman or private proprietor, and hence well termed" rotten," and the right given to wealthy and populous
plnees, such as Liverpool and Manchester.
The elective franchise was also considerably
extended.
!Iuch, however, still remains to be done in the way of reform before the
house of commons can be truly said to represent the people of Englend.c-Smaswoon,
16The 14 Geo. III. c. 58 made the residence of the electors and the elected in their
respective counties, cities, and boroughs no longer necessary. It had been required
from both by a statute passed in the 1 Hen. V. c. I, 8 Hen. VI. c. 7, and 23 Hen. VI.

c.H.
Yet in the year 1620 it was determined by the house of commons that these statutes
are only directory, and not conolusory, and the high-sheriff of Leicestershire was censured for not returning one who had a majority of votes, because he was not resident
within the county. The house declared him to be duly elected, and ordered the return
t.o be amended. 6 Com. Jour. 515.-CHRISTIA.'f.
13.
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every man shall have freehold to tho value of forty shillings by tho year within
tho county; which (by subsequent statutes) is to be clear of all charges and
deductions, except parliamentary and parochial taxes.3& The knights of shires
are tho representatives of tho landholders, or landed Interest of the kin~d(}.n:
thoir electors must therefore have estates in lands or tenements, within tho
county represented: these estates must be freehold, that is, for term of life ut
least; because beneficial leases for long terms of years were not in use at the
making of these statutes, and eopyholders were then little better than villeins,
absolutely dependent upon their lords: this freehold must be of forty shillings
annual value; because that sum would then, with proper industry, furnish all
the "necessaries of life, and render the freeholder, if he pleased, an in. [*173
dependent man. For Bishop Fleetwood, in his chronicon preciosum,
written at the beginning of the present century, has fully proved forty shillings in tho roign of Henry VI. to have been equal to twolvo pounds per annum
in the reign of Queen .Anne; and, as tho valuo of money is very considerably
lowered since the bishop wrote, I think we may fairly conclude, from this and
other circumstances, that what was equivalent to twelve pounds in his days is
equivalent to twenty at present, The other less important qualifications of
the electors for counties in England and Wales may be collected from the
statutes cited in tho margin,(y) which direct, 2. That no person under twenty.
one years of age shall be capable of voting for any member. This extends to
all sorts of members, as well for boroughs as counties; as does also the next,
viz. 3. That no person convicted of perjury, or subornation of perjury, shall be
capable of voting in any election. 4. That no person shall vote in right of
any freehold, granted to him fraudulently to qualify him to vote. Fraudulent
grants aro such as contain an agreement to reconvey, or to defeat the estate
granted; which agreements are mado void, and the estate is absolutely vested in
the person to whom it is so granted. And, to guard tho better against such
frauds, it is further provided, 5. That every voter shall have been in tho actual
possession, or receipt of the profits, of his freehold to his own use for twelve
calendar months before; except it came to him by descent, marriage, marriagesettlement, will, or promotion to a benefice or office. 6. That no person shall
vote in respect of an annuity or rent-charge, unless registered with tho clerk
of the peaco twelve calendar months before." 7. That in mortgaged or trust
estates, the person in possession, under the above-mentioned restrietions, shall
have the vote. 8. That only one person shall be admitted to vote for anyone
house or tenement, to prevent the splitting of freeholds." 9. That no estate
(.) 7 and 8 w. IlL c. 2;;. 10 Anne, c. 23. 31 Geo, II. c. 14. a 000. III. C. 24. 2000. II. c. 21. 18 000. II. c. 18.
M

In Ashby

V8.

White, 2 Ld, Raym. 950, Lord Holt intimated that, before these statutes,

to have freehold in the county was necessary.-CllITTY.
The voter's "vidence of the value must be received at the poll; but it is not conclusive, and may De contradicted by other evidence, upon a scrutiny, or before a cOlllmittee.
The 7 & 8 W. III. c. 25 expressly declares that public taxes are not to be deemed
charges payable out of the estate; and therefore one would think that the plain and obvious construction would be, that wherever a freeholder has an estate which would yield
him 408. before these taxes are paid, or for which he would receive a rent of 408. if he
paid the taxes himself, he would have a right to vote; yet a committee has decided that
when a tenant paid a rent less than 408., but paid parochial taxes which, added to the
rent, amounted to more than 408., the landlord had no right to vote. A strange decision!
2 Lud.4i5.
Two committees have held that the interest of a mortgage is a charge which, if it
reduces the value under 408., takes away the vote,-though
there is an intermediate deciIlion of a committee, in which the contrary was held. lb. 467.-CHRISTIAN.
It It must be an annuity or rent-charge issuing out of a freehold estate; anJ if it accrue or devolve by operation of law within a year of the election, a certificate of it must
be entered with the clerk of the peace before the first day of the election. 3 Goo. [II. Co
24, Heyw. I45.-CHRISTIAN.
I8This is true only when a freehold estate is split and divided by the grantor in order
to multiply votes, and for election purposes. It would be highly unreasonable anti absurd to suppose (though it has been so contended) that it extends to every case, whera
a person fairly, and without any particular view to an election, purchases a part of 8
13$
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shall qualify a voter, unless the estate has been assessed to some land-tax aid, at
leaat twelve months before the election." 10. That no tenant by copy of court.,174] roll shall *be permitted to vote as a freeholder. Thus much for the
electors in eounties.s
greater estate. It is part of the freeholder's oath that the estate has not been granted
to him fraudulently on purpose to qualify him to give his vote. The one vote, I presume, was intended for the part retained by the grantor; for, if the whole had been
granted out thus fraudulently, no vote at all could have been given for it. See this
subject treated fully in Mr. Heywood's Law of Elect. 99. It cannot, I should think, be
considered a fraudulent grant under any statute if a person should purchase an estate
merely for the sake of the vote, if he buys it absolutely, and without any reservation or
secret agreement between the grantor and himself.
But it never has been supposed that this statute extends to cases which arise from
operation of law, as devises, descents, &c., as if an estate should descend to any number
of females, the husband of each would have a right to vote, if his interest amounted to
40.1'.a year.
A husband may vote for his wife's right of dower, without an actual assignment of it
by metes and bounds. 20 Geo. III. c. 17, ~12.
Two or more votes may be given successively for the same estate or interest at the
same election; as where a freeholder votes and dies, his heir or devisee may afterwards
vote at the same election. And it seems to be generally true, that where no length of
possession is required by any act of parliament, the elector may be admitted to vote,
though his right, accrued since the commencement of the election. 1 Doug. 272. 2 Lud.
427.-CHRISTIAN.
!9This is altered by 20 Geo. III. c. 17. The estate shall be assessed to the land-tax six
months before the election, either in the name of the voter or his tenant; but, if he
has acquired it by marriage, descent, or other operation of law, in that case it must have
been assessed to the land-tax within two years before the election, either in the 'name
of the predecessor, or person through whom the voter derives his title, or in the name
of the tenant of such person.
'l'his requisite of assessment was intended to prevent fraud and confusion, by having a
ready proof of the existence of the estate of the voter, and some measure of its value;
but. it is itself perhaps a greater evil than it was intended to remove; for an omission or
Irregularity in the assessment operates as a disfranchisement.
Every freeholder, who
wishes to preserve the important privilege of voting, must carefully examine every year
thu assessment, when it IS stuck upon the church-door, to see that he is duly assessed;
aml if he is not, he may appeal to the commissioners, and he may any time afterwards
apply to the clerk of the peace, and upon parment of Is. may examine the duplicate
returned to the sessions: but it seems that he IS then too late to correct an error, unless
he has previously appealed to the commissioners; but from the judgment of the commissioners an appeal lies to the next quarter sessions.-CHRISTIAN.
41 By 22 Geo. III. c. 41, no person employed in managing or collecting the duties of
exr is", customs, stamps, salt, windows, or houses, or the revenue of the postoffice,
or in conveying of mails, shall vote at any election, under a penatly of 100l. This act
dovs not extend to commissioners of land-tax, or persons acting under them, nor to
freuhold offices held or granted by letters patent.
By the 43 Geo. III. c. 25, no officer
of revenue in Ireland shall vote at elections, under penalty of 100l. and be incapacitated,
unless he hold by patent.
J,ny r.erson receiving alms or parish relief within a year before the election, is thereby
dlsqualifled from votin/?, except he be a qualified freeholder. Sim. Elect. Law, 102. But
charity donations, by WIll annually distributed, or otherwise, do not disqualify. 1 Peck.
Elect Law, 510. Heyw. County Elect. Law, 186. And militia-men, if otherwise qualified,
arf, not disqualified by their families receiving parish relief while they are on actual
service. 18 Geo. III. c. 59, s, 25.
By the 51 Geo. III. c. 119, justices of the peace, and all other persons employed under
the police act 51 Geo. III. c. 119, are incapacitated from voting, or within six months
after they have quitted office.
Elections for cities and towns, which are counties of themselves, are under nearly the
same regulations as elections for other counties. By the 19 Geo. II. c. 28, the voter
must have been in the actual possession or receipt of the rents of 40,. or higher freehold, twelve calendar months next before the election, except such freehold came to him
by descent, marriage, devise, presentation, or promotion, on pain of suffering the penalties ordained by the 10 Anne, c. 23. But this act does not extend to persons voting in
right of any rents, messuages, or seats, belonging to any office, not usually charged to
the land-tax.
The statutes of W. III. and 10 Anne, respectin/? the splitting und multip'Ication of freeholds and fraudulent conveyances, extend to CIties and towns whinh are
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As for the electors of citizens and burgesses, these are supposed to be tho
mercantile part or trading interest of this kingdom. But, as trade is of a fluctuating nature, and seldom long fixed in a place, it was formerly left to the
crown to summon, pro re nata, the most flourishing towns to send representatives to parliament.
So that as towns increased in trade, and grew populous,
they were admitted to a share in the legislature. But the misfortune is,
that the deserted boroughs continued to be summoned, as well as those to whom
their trade and inhabitants were transferred; except a few which petitioned to
be eased of the expense, then usual, of maintaining their members: four shillings a day being allowed for a knight of the shire, and two shillings for a citizen or burgess; which was the rate of wages established in the reign of Edward
III.(z)H Hence the members for boroughs now bear above a quadruple pro(.) 4 Inst. 16.

counties of themselves.
And all corrupt practices to carry such elections by means of
grants of annuities and rent-charges issuing out of freeholds, have been put upon the
same footing as if carried on to procure elections for counties.
Women, deaf, dumb, and blind persons, lunatics, peers, papists refusing the oaths o!
allegiance and abjuration, outlaws, persons excommunicated, guilty of felony or bribery,
(2 Geo. II. c. 24,) and copyholders under 50l. a year (31 Geo. III. c. 14) are entirely excluded from the right to vote. But the Gloucestershire committee determined tha\.
customary freeholders are entitled to vote. Heyw. Elect. Law, 41.
. Aliens become denizens by letters patent, or naturalized by act of parliament, if qualified in other respects, may enjoy the elective franchise. So by the 13 Geo. II. c. 3, foreign
seamen serving two years in an English ship in time of war, by virtue of the king's proclnmation, and all foreign Protestants and Jews residing seven years in any of our Americall colonies without being absent two months at a time, and all foreign Protestants
SOl ving there two years in a military capacity, or being three years employed in the whalefishery, without afterwards absenting themselves from the king's dominions for more
than one year, (except those disabled by the 4 Geo. II. c. 21,) ara ipso facto naturalized, and
consequently may acquire the right to vote at elections of members of parliament in the
same manner as natural born SUbjects. See further as to the qualification of electors,
Com, Dig. Parliament, D. 5 to 10.-CHITTY.
U Lord Coke, in the page referred to by the learned judge, says that
.his rate of wages
hath been time out of mind, and that it is expressed in many records; and, for example,
refers to one in 46 Edw. II!., where this allowance is made to one of the knights for the
county of Middlesex,
But Mr. Prynne's fourth Register of Parliamentary Writs is confined almost entirely to the investigation of this subject, and contains a very particular
chronological history of the writ de expensis mduum, civium, et burgensium, which was framed
to enforce the payment of these wages. Mr. Prynne is of opinion that these wages had
no other origin than that principle of natural equity and justice qui sentit commcdum, dele;
1e11:ure et onus. (p. 5.)
And Mr. Prynne further informs us, .. that the first writs of this kind extant in our
records are coeval with our king's first writs of summons to elect and send knights, citizens, and burgesses to parliament, both of them being first invented, issued, and recorded
together in 49 Hen. II!., before which there are no memorials nor evidences of either of
those writs in our historians or records." (p. 2.) The first writs direct the sheriff to levy
from the community, i.e. the electors of the county, and to pay the knights, rationabiles
ezpensas 8ua8 in veniendo ad dictum parliamentum, ibidem momndo, et exinde ad propria redeundo,
And when the writs of summons were renewed in the 23d of Edw. 1., these writs issued
again in the same form at the end of the parliament, and were continued in the same
manner till the 16 Edw. II., when .Mr. Prynne finds the "memorable writs," which first reduced the expense of the representatives to a certain sum by the day, viz. 48. a day for
every knight, and 2.s, for every citizen and burgess; and they specified also the number
of days for which this allowance was to be made, being more or less according to the distance between the place of meeting in parliament and the member's residence.
When
this sum was first ascertained in the writ, the parliament was held at York, and therefore
the members for Yorkshire were only allowed their wages for the number of days the
parliament actually sat, being supposed to incur no expense in returnin~ to their respect
rve homes; but, at the same time, the members for the distant counties had a proportionate allowance in addition. Though, from this time, the number of days and a certain
sum are specifically expressed in the writ, yet Mr, Prynne finds a few instances after this
where the allowance is a less sum; and, in one, where one of the county members had
-but 3s. a day, because he was not, in fact, a knight.
But, with those few exceptions, the
8u.n and form cor-tinued with little or no variation, Mr. Prynne conjectures, with great
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portion to those for counties, and the number .of parliament men is increased
siuee Fortescue's time, in the reign of Henry the Sixth, from 300 to upward!
of 500, exclusive of those for Scotland. The universities were in general not
empowered to send burgesses to parliament; though onco, in 28 Edw. I., when
a parliament was summoned to consider of the king's right to Scotland, there
were issued writs which required the university of Oxford to send up four or
five, and that of Cambridge two or three, of their most discreet and learned
lawyers for that purpose.(a)
But it WILS king James the First who indulged
them with tho permanent privilege to send constantly two of their own body:
to serve for those students who, though useful members of the community,
were neither concerned in the landed nor the trading interest; and to protect
(c) Prynne, ParL Writs, L 3!5.

appearance of reason, that the members at that time enjoyed the privilege of parliament
only for the number of days for which they were allowed wages, that being considered A.
sufficient time for their return to their respective dwellings. lp.68.} But this allowance,
from its nature and origin, did not preclude any other specific engagement or contract
between the member and his constituents; and the editor of Glanville's Reports has
given in the preface, p. 23, the copy of a curious agreement between John Strange, the
member for Dunwich, and his electors, in the 3 Edw. IV. 1463, in which the member
covenants" whether the parliament hold long time or short, or whether it fortune to be
prorogued, that he will take for his wages only a cade and half a barrel of herrings, to
be delivered by Christmas."
In Scotland the representation of the shires was introduced or confirmed by the authority of the legislature, in the seventh parliament of James 1., anno 1427, and there
it is at the same time expressly provided, that "the commissares sall have costage of
them of ilk schire, that awe compeirance in parliament."-MulTay's Stat.
It is said that Andrew Marvell, who was member for Hull in the-parliament after the
restoration, was the last person in this country that received wages from his constituents.
Two shillings a day, the allowance to a burgess, was so considerable a sum in ancient
times, that there are many instances where boroughs petitioned to be excused from sending members to parliament, representing that they were engaged in building bridges, or
other public works, and therefore unable to bear such an extraordinary expense. (Pryn.
on 4 Inst. 32.) And it is somewhat remarkable, that from the 33 Edw. III. and uniformly
through the five succeeding reigns, the sheriff of Lancashire returned, non sun: aliqua: ci~itales Stu hurgi infra romilatum Lancastra, de quihus aliqui cives vel hurglm.l!esad dictum parliamentum venire dehent 8tu soleni, nee P088Unt propter eorum debiliuuem et paupertatem,
But, from
these exemptions in ancient times. and the new creations by the king's charter, which
commenced in the reign of Edw. IV., who, in the seventeenth year of his reign, granted
to the borough of Wenlock the right of sending one burgess to parliament, (Sim. 97,)
the number of the members of the house of commons perpetually varied till the 29 Car.
II. who in that year granted, by his charter, to Newark, the privilege of sending representatives to parliament, which was the last time that this prerogative of the crown was
exercised. (1 Doug. EI. 69.) Since the bel]inning of the reign of Henry VIII. the number of the representatives of the commons 15 nearly doubled; for, in the first parliament,
the house consisted only of 298 members: 260 have since been added by act of parliament, or by the king's charter, either creating new or reviving old boroughs. The legislature added twenty-seven for Wales, by 27 Hen. VIII. c. 26; four for the city and county
of Chester, by 34 Hen. VIII. c. 13; four for the county and city of Durham. by 2£ Car.
II. c. 9; and forty-five for Scotland, by the act of union: in all, 80; and 180 have been
added by charter.
Henry VIII. created or restored by charter 4 See Pref. to Glanv. Rep.
Edw. VI.
48
Mnry
21
Elizabeth..
60
James I.
27
Charles I...................
18
Charles 11...............
2
180
Parliament has created...........................
80
In the first parliament of Henry VIII ...... 298
J 0 the first parliament

lower, 370. 5 ParI. Rist.
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In all 558 the present number
of James I. the members of the upp ..r house were 78, of t).,.
ll.-CHRISTIAN.
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in the legislature the right i of the republic of letters. The right of election in
boroughs is various, depending entirely on the several charters, customs, and
constitutions of the respective places, which has occasioned infinite disputes.
though now, by statute *2 Geo. II. c 24, the right of voting for the
*1 b
futuro shall be allowed according to the last determination of the house [ 7
of commons concerning it!' And by the statute 3 Geo. III. c. 15, no freeman
of any city or borough (other than such as claim by birth, marrial?e, 0: servi
tude) shall be admitted to vote therein, unless he hath been admitted to hi,
freedom twelve calendar months before.s
2. Next, as to the qualifications of persons to be elected members of the house
of commons. Some of these depend upon the law and custom of parliament,
declared by the house of commons ;(b) others upon certain statutes. And fron,
these it appears, 1. That they must not be aliens born,(c) or minors.(d) 2. That
they must not be any of the twelve judges,(e) because they sit in the lords'
house; nor the clergy,(/) for they sit in the convocation j" nor persons attainted
') 4 Inst.47, 48.
•) ~ page 162~') ILi<l.

(.) Com. Jour. gNaT. 1605•
<I} Com. Jonr.13 001.1553, 8 Feb. 1620, 17 Jan. 1001.

"That statute was merely retrospective, or only made the last determination of the
right prior to the statute conclusive, without having any influence over decisions subsequent to the 2 Geo. II. .And this provision was omitted in Mr. Grenville's excellent act,
80 that the same question, respecting the right of election in some places, was trled over
again every new parliament; but, to supply this defect, it was enacted by the 28 Geo. III.
c. 52, that whenever a committee shall be of opinion that the merits of a petition depend
upon a question respecting the right of election, or the appointment of the returning
officer, they shall require the counsel of the respective parties to deliver a statement of
the right for which they contend. and the committee shall then report to the house those
statements, with their judgment thereupon; and, if no person petition within a twelvemonth, or within fourteen days after the commencement of next session, to oppose such
judgment, it is final and conclusive forever. But, if such a petition be presented, then.
before the day appointed for the consideration of it, any other person, upon his petition,
may be admitted to defend the judgment; and a second committee shall be appointed,
exnctly in the same manner as the first, and the decision of that committee puts an end
to all future litigation upon the point in questlon.c-Caarsrras.
61 This is called the Durham
act, and it was occasioned by the corporation of Durham
having, upon the eve of an election, in order to serve one of the candidates, admitted
215 honorary freemen. Some corporations have the power of admitting honorary freemen, viz., persons who, without any previous claim or pretension, are admitted to all the
franehtses of the corporation. The Durham act is confined to persons of that description
solely, It has frequently been contended, that if honorary freemen are created for the
occa.sion, that is, merely for an election purpose, it is a fraud upon the rights of election;
and that by the common law, as in other cases of fraud, the admission and all the consequences would be null and void; that within the year, by the statute, fraud was presumed; but that, after that time, the statute left the necessity of proving it upon those who
imputed it. But, in the Bedford case, (2 Doug. 91.) the committee were clearly of opinion
that the objection of occasionality did not lie against freemen made above a p!Ur before
the election.
No length of possession is required from voters in burgage-tenure boroughs. There
are about twenty-nine burgage-tenure boroughs in England.
(1 Doug. 224.) In these
the right of voting is annexed to some tenement, house, or spot of ground upon which
a house in ancient times has stood. Any number of these burgage-tenure estates may
be purchased by one person, which, at any time before a contested election, may be conveyed to so many of his friends, who would each, in consequence, have a ri~ht to vote.
By the 26 Geo. III. c. 100, in boroughs, where the householders or inhabitants of any
description claim to elect, no person shall have a right to vote as such inhabitant, unless
he has actually been resident in the borough six months previous to the day on which
he tenders his vote.-CuRISTI..L'l.
.
"In 1785, 8 committee of the house of commons decided that a person who had
regularly been admitted to a deacon's orders was capable of being 8 member of that
house. (See 2 Lud.269.)
The celebrated case of Mr. Horne Tooke, who had taken
priest's orders eatly in life, but who had long given up the clerical character, brought
this question fully before the house, and produced 8 legislative decision which sets it
finally at rest. This gentleman having been returned for Old Sarum, and taken his seat,
Il committee
was appointed to search for precedents respecting the eligibility of th.,
.
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of treason or felony,(g) for they are unfit to sit anywhere.
3. That sheriffs
of counties, and mayors and bailiffs of boroughs, are not eligible in their
respective jurisdictions, as being returning officers ;(h) but that sheriffs of one
county are eligible to be knights of another.(i)46 . 4. That, in strictness, all
members ought to have been inhabitants of. the places for which they are
chosen ;(k) but this, having been long disregarded, was at length entirely repealed by statute 14 Geo.III. c. 58. 5. That no persons concerned in the management of any duties or taxes created since 1692, except the commissioners of
the treasury,(l) nor any of the officers following,(m) (viz., commissioners of
prizes, transports, sick and wounded, wine licenses, navy, and victualling;
secretaries or receivers of prizes; comptrollers of the army accounts; agents
for regimcnts; governors of plantations and their deputies; officcrs of Minorca
*176] or Gibraltar; officers of the excise and customs; *clerks or deputies in
the several offices of the treasury, exchequer, navy, victualling, admiralty, pay of the army or navy, secretaries of state, salt, stamps, appeals, wine
decnaes, hackney coaches, hawkers, and pedlars,) nor any persons that hold
any new office under the crown created since 1705,(n) are capable of being
elected or sitting as members." 6. That no person having a pension under the
crown during pleasure, or for any term of ycars, is capable of being elected or
sitting.(o) 7. That if any member accepts an office under the crown, except
an officer in the army or navy accepting a new commission, his seat is void;
but such member is capable of being re-elected.(p)
8. That all knights of the
shire shall be actual knights, or such notable esquires and gentlemen as have
(0) Com. Jour. 21 Jan. 1580. Unst. 47.
(I) Stat. 5.1; 6 W. and 1tI. c. 7.
<ll Bro. Abr.1. Thrlia"""t, i. Com. .Jour. 25 June, 161).1;
(-) Stat. 11 .I; 12 W. III. c. 2. 12
1\ April,16U;
22 March, 1620; 2, 4, 15 June, Ii Nov. 1685. Anne, c. 7. 15 Goo. II. c. 22.
IlIl. of Pari. 114.
CA)Stat. 6 Aun., c. 7.
'I) 4 Inst, 48. Whitelock. of Pari. eh, 99, 100, 10L
(0) Stat, 6 Anne, c. 7. 1 Geo. e. 56.
to) Stat. 1 Hen. V. e. 1. 23 Hen. VI. 0.15.
Stat. 6 Aune, 0. 7.

a: 13 W. m. ero,

6

<,)

clergy for admission into the house of commons, who reported that there are few instances of return with particular additions till the 8th of Hen. IV.; for then the praotice of returning citizens and burgesses by indentures annexed to the writs first prevailed,
yet they find five with the addition of clericus, In the course of the discussion on the
luestion, the prime minister proposed that a bill should be brought in to declare the
clergy ineligible, and by that means to remove all doubts in future. The statute 41
'leo. III. c. 73 was accordingly passed, by which it is enacted that no person having
been ordained to the office of priest or deacon, is or shall be capable of being elected to
serve in parliament as a member of the house of commons, and if any such person shall
sit in the house he shall forfeit 500l. a day, and become incapable of holding any preferment or office under his majesty. But the statute was not to extend to members during
'.hnt perllement-=Cmrrr.
n Two decisions of committees are agreeable to what is advanced in the text. In the
iJr3t, it was determined that the sheriff of Berkshire could not be elected for Abingdon,
a borough within that county. (1 Doug. 419.) In the second, that the sheriff of Hampshire could be elected for the town of Southampton, within that county, because Southr>mpton is a county of itself, and is as independent of Hampshire as of any other county.
4 Doug. 87.-CHRISTIAN.
"That is, while they hold those offices. Persons holding contracts for the public service (22 Geo. III. c. 45) and commissioners for auditing public accounts (25 Geo. III. 0
53) are ineligible. But the former statute does not extend to corporations or companies,
existing at the passing of the act, of ten partners, or to members of the house upon
whom public contracts mllY devolve by descent, marriage, or will, until they have been
in possession of the same for twelve months. The law is similar with regard to Ireland.
By the 51 Geo. TIL c. 119. police magistrates appointed under that act are ineligible
during the continuance of their office.
By the 52 Geo. III. c. 144, if a member of the house of commons become bankrupt,
he is during twelve calendar months from the issuing of the commission, unless it be
superseded, or he pay his creditors, incapable of exercising his parliamentary functions.
By the 6 Anne, c.7, s.26, if a member accept any office of profit from the crown (iL
existence prior to 1705) he thereby vacates his seat, but he may be re-elected,
A member cannot resign: the only way therefore of withdrawing from parliament is
to obtain from the crown (which is a matter of course) the stewardship of the Chiltern
Hundreds.
This being considered an office of profit for this purpose, is a convenient
~pedient for the vacating of seats.-CHITTY.
140
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estates sufficient to be knights, and by no means of the dezree of yeomen.(q)
This is reduced to a still greater certainty, by ordaining, 9. 'That every knight
of a shire shall have a clear estate of freehold or copyhold to the value of six
hundred pounds per annum, and every citizen and burgcss to the value of three
hundred pounds; except the eldest sons of peers, and of persons qualified to be
knights of shires, and except the members for the two universities :(r) which
somewhat balances the ascendant which the boroughs have gained over the
counties, by obliging the trading interest to make choice of landed men; and
of this qualification the member must make oath, and give the particulars
in writing, at the time of his taking his seat.(8) But, subject to these standing
restrictions and disqualifications, every subject of the realm is eligible of com.
mon right; though there are instances wherein persons in particular circum.
stances have forfeited the common right, and have been declared ineligible
for that parliament by vote of the house of commons,(t) or forever by an act of
the legisluture.uz)"
But it was an unconstitutional prohibition, which was
grounded on an ordinance of the house of lords,(w) and inserted in the king'8
writs for the parliament holden at Coventry, 6 Hen. IV., that no appren.
tiee or *other man of the law should be elected a knight of the shire
*1
therein :(x) in return for which, our law books and historians(y) have [ 77
branded this parliament with the name of parliamenium indoctum, or the lacklearning parliament; and Sir Edward Coke observes, with some spleen,(z) that
there was never a good law made thereat.
8. The third point, regarding elections, is the method of proceeding therein.
This is also regulated by the law of parliament, and the several statutes referred
to in the margin;(a) all which I shall blend together, and extract out of thorn
a summary account of the method of proceeding to elections.
As soon as the parliament is summoned, the lord chancellor (or, if a vacaMy
happens during the sitting of parliament, the speaker, by order of the houso,
and without such order, if a vacancy happens by death, or the member's becoming a peer," in the time of a recess for upwards of twenty days) sends his WI~r.

')

Stat. 23 Hen. VI. c. 15.
Stat. 9 Anne, Co 5.
0) Stat. 33 Goo.1I. c. 20
.) See page 163.
-) Stat. 7, Goo.I. c. 28.
W) 4 Inst. 10, 48. Pryn. Plea for Lords, 379. 2 WhItelocke, 359, 368.
(-) Pryn. on 4 Inst. 13.
WaJslngh. A.D.1405.
(.) 4 Inst. 48.
(0) 7 Hen. IV. Co 15. 8 Hen. VI. e.7. 23 Hen. VI. Co 14.
1 W. and !II. st. I, e.2. 2 W. and !II. st. I, e.7. 6.t 6 W.
and !II. c. 20. 7 W. III. c.4. 7 &: 8 W. Ill. Co 7, and e. 25.
10 .t 11 W. III. e. 7. 12.t 13 W. III. c. 10. 6 Anne, Co 23.
(f)

!

<,)

9 Anne, Co 6, 10 Anne, c. 19 and c. 33. 2 Goo. II. c. !U.
8 Goo. IL c. 30. 18 Goo.II. c. 18. 19 Goo.II. c. 28. 10 IIeo.
lII. c.16. 11 Goo.Ill. e.42. 14 Goo. III. c.15. 15 Goo. ilL
c. 36. 28 Goo. III. Co 52. 32 Goo. Ill. Co 1. 36 GoO.Ill. Co
59. 42 Goo.III. Co 84. 47 Goo. III. c. 1, and 53 Gw. III Co
71. Other otatute. hay. been passed as to elections, the
whole of which are enumerated In lIr. lih.pherd'. "I5Am·
IIlarf of EJection Law," lately published, But the l.t",,1 to
7 .t 8 000. IV. c. 37.
By sect. 1 of thi8 statute, persona emploYN by rouch.LIte.
at elections are disquahtied from voting
Br aect. 5, yoters are exempt from aervlng as eonstabl..
dnnng elections,

4T This clause from the word though has been added since 1769, the time when the
Middlesex election was discussed in the house of commons. The learned judge, upon
that occasion, maintained the incapacity of Mr. 'Vilkes to be re-elected that parliament,
in consequence of his expulsion; and, as he had not mentioned expulsion as one of the
disqualifications of a candidate, the preceding sentence was cited against him in the
house of commons; and he was afterwards attacked upon the same ground by Junius,
(let. 18,) and, as I conceive, undeservedly; for hard would be the fate of authors, if,
whilst they are Iabouring to remove the errors of others, they should forever be condemned to retain their own.-CUITTY.
With regard to a vacancy by death or a peerage during recess, stat. 24 Geo. III. ~ 2,
c. 26, which repeals the former statutes upon this subject, provides that if during any
recess any two members give notice to the speaker by a certificate under their hands
that there is a vacancy by death, or that a writ of summons has issued under the great.
seal to call up any member to the house of lords, the speaker shall forthwith give
notice of it to be inserted in the Gazette, and at the end of fourteen days after such
insertion he shall issue his warrant to the clerk of the crown, commanding him to make
out a new writ for the election of another member. But this shall not extend to any
case where there is a petition depending concerning such vacant spat, or where the wnt
lor the election of the member so vacating had not been returned fifteen days before the
end of the last sitting of the house, or where the new writ cannot issue before the next
meeting of the house for the despatch of business. .And to prevent any impediment in
the execution of this act by the speaker's absence from the kingdom, or by the vacancy
(8
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ran~ to the clerk of the crown in chancery; who thereupon issues out writs to
the sheriff of every county, for the election of all the members to serve for that
connty, and every city and borough therein. Within three days after the receipt
of this writ, the sheriff is to send his precept, under his seal, to the proper
returning officers of the cities and boroughs, commanding them to elect their
membcrs: and the said rcturning officers are to proceed to clection within
eight days from the receipt of the precept, giving four days' notice of tho
same ;(b) and to return the persons chosen, together with the precept, to the
sheriff.
Rut elections of knights of the shire must be proceeded to by the sheriffs
"'178] themselves in person, at the next county court *that shall happen after
the delivery of the writ. The county court is a court held every month
or oftener by the sheriff, intended to try little causes not exceeding the value of
forty shillings, in what part of the county he pleases to appoint for that purpose;
but for the election of knights of the shire it must be held at the most usual
place. If the county court falls upon the day of delivering the writ or within
six days after, the sheriff may adjourn the court and election to some other
convenient time, not longer than sixteen days, nor shorter than ten; but he
cannot alter the place, without the consent of all the candidates: and, in all such
cases, ten days' public notice must be given of the time and place of the election.
And, as it is essential to the very bemg of parliament that elections should be
absolutely free, therefore all undue influences upon the electors are illegal and
strongly prohibited." For Mr. Locke(c) ranks it among those breaches of trust
in the executive magistrate, which, according to his notions, amount to a dissolution of the government, "if he employs the force, treasure, and offices of the
society, to corrupt the representatives, or openly to pre-engage the electors, and
prescribe what manner of persons shall be chosen. 'For, thus to regulate candidates and electors, and new-model the ways of election, what is it," says he, "but
to cut up the government by the roots, and poison the very fountain of public
security 7" As soon, therefore, as the time and place of election, either in counties or boroughs, are fixed, all soldiers quartered in the place are to remove, at
least one day before the election, to the distance of two miles or more; and not
to return till one day after the poll is ended. Riots likewise have been frequently
(6) In the borough of New Shoreham, In fu ... x, wherein
:ertain freeholders of the county are entrtled to Yole by

.tatule 11 000. III. Co 65, the eJection must be within llOd.e
day .. with rig',! days' notice of the same.
(.) On Govt, p. 2, 1222.

of his seat, at the beginning of every parliament he shall appoint any number of members, from three to seven inclusive, and shall publish the appointment in the Gazette.
These members, in the absence of the speaker, shall have the same authority as is given
to him by this statute.
These are the only cases provided for by act of parliament; so,
for any other species of vacancy, no writ can issue during a recess.-CnRISTlAN.
C9 By the ancient common law of the land, and by the declaration of rights. 1 W. and M
st. 2, c. 2. The 3d Ed. 1. c. 5 is also cited; but Mr. Christian observes that it related to
the election of sheriffs, coroners, &c., for parliamentary representation was then unknown.
It has been decided that a wager between two electors upon the success of their respective
candidates is illegal, because, if permitted, it would manifestly corrupt the freedom of
elections. 1 T. R. 55.
The house of commons has also passed resolutions on the subject to the following
etfect:-"The
sending of warrants or letters to constables or other officers. to be communicated to electors when a member is to be chosen to serve in parliament, or threatening the electors, is unparliamentary,
and a violation of the right of election."
9
Jour. 191.
"It is highly criminal in any minister or servant under the crown, directly or india
rectly, to use the powers of office to influence the election of representatives;
and any
attempt at such influence will always be resented by this house, as aimed at its own
honour, dignity, and independence, as an infringement of the dearest rights of every
"1lbject throughout the empire, and tending to sap the basis of this free and happy
constitution!'
17 Jour. 507.
"It is a high infringement of the liberties and privileges of the house of commons
for any lord of parliament, or lord lieutenant of any county, to concem himself in the
election of any merr her of parliament"
'T'hia;A passed at the commencement of evar'
session.« .cHITI'Y
142

Cn.u-.2.j

OF PERSONS.

178

determined to make an election void. By vote also of the house of commons,
to whom alone belongs the power of determining contested elections, no lord of
parliament, or lord lieutenant of a county, hath any right to interfere in the
elections of commoners; and, by statute, the lord warden of the cinque ports
shall not recommend any members there. If any officer of the excise, customs,
rtamps, *or certain other branches of the revenue, presume to intermeddle [*179
'n elections, by persuading any voter or dissuading him, he forfeits 1001.
md is disabled to hold any office.
Thus are the electors of one branch of the legislature secured from any undue
influence from either of the other two, and from all ex cternal violence and ('om·
pulsion. But the greatest danger is that in which themselves co-operate, by
the infamous practice of bribery and corruption. To prevent which it is enacted,
that no candidate shall, after the date (usually called the teste) of tho writs, or
after the vacancy, give any money or entertainment to his electors, or promise
to give any, either to particular persons, or to the place in general, in order to
his being elected: on pain of being incapable to serve for that place in parliament." And if any money, gift, office, employment, or reward be given or prol\O This incapacity arises from the 7 W. III. c. 4, commonly called the Treating act, and
the 49 Geo, III. c. 118, passed for the better securing the independence and purity of
parliament.
These acts enact, that the candidate offending against these statutes shall
be disabled and incapacitated to serve in that parliament for such county, &c. The obvious meaning of these words and of the rest of the statutes is, that treating vacates that
election only, and that the candidate is no way disqualified from being re-elected and
sitting upon a second return. See the second case of Norwich. 1787, 3 I.ud.455. Though
the contrary was determined in the case of Honiton, 1782, ib. 162.
But after the general election in 1796, the return of one of the members for the
borough of Southwark was declared void by a committee, because it was proved that he
had treated during the election. Upon that vacancy he offered himself again a candidate, and having a majority of votes was returned as duly eleeted ; but, upon the petition of the other candidate, the next committee determined that the sitting member
was ineligible, and that the petitioner ought to have been returned.
.And he took his
seat accordingly.
It has been supposed, that the payment of travelling expenses, and a compensation
for loss of time, were not treating or bribery within this or any other statute; and a bill
passed the house of commons to subject such cases to the penalties imposed by 2 Geo.
II. c. 24 upon persons guilty of bribery.
But this bill was rejected in the house of
lords by the opposition of lord Mansfield, who strenuously maintained that the bill was
superfluous; that such conduct, by the laws in being, was clearly illegal, and subject, in a
court oflaw, to the penalties of bribery. (2 Lud. 67.) Indeed, it is so repugnant both to
the letter and spirit of these statutes, that it is surprising that such a notion and practice
should ever have prevailed; and that though it is certainly to be regretted that any
elector should be prevented by his poverty from exercising a valuable privilege, yet it
probably would be a much greater injury to the country at lar~e if it were deprived of
the services of all gentlemen of moderate fortune, by the legalizing of such a practice,
even with the most equitable restrictions, not to mention the door that it might open
to the grossest impurity and corruptlon.e-Camsrrax.
However, the 49 Geo. III. c. 118, s.2, provides that nothing in that act contained shall
extend or be construed to extend to any money paid or agreed to be paid to or by any
person for any legal expense bona fide incurred at or concerning any election. And
lord Ellenborough and Mr. Baron Thompson have held at nisi prius, that a reasonable
compensation for the loss of time and travelling expenses is not illegal. 2 Peckw, 182.

-CHITTY.

In the sessions of 1806, Mr. Tierney brought in a bill to prevent the candidates from
conveying the electors at their expense. TIJat excellent bill was opposed by Mr. Fox,
who argued that it would be injurious to the popular part of the government by reducing
the number of electors,
But surely the popular part of the government sustains an infinitely greater loss from
the diminution of the number of the eligible; for many, by the present practice, are totally
precluded from serving their country in parliament, whom the resident electors, those
who are best acquainted with their merits, would think the fittest objects of their choice.
If an innkeeper furnishes provisions to the voters, contrary to the 7 W. III. c.4.
though at the express request or order of one of the candidates, he cannot afterwards
mamtain an action against that candidate, as courts of justice will not enforce the pel'
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Geo. III c. 42, and made perpetual by 14 Geo. III. c. 15,) which directs the
method of choosing by lot a select committee of fifteen members, who art'
sworn well and truly to try the same, and a true judgment to give according to
the evidence. And this abstract of the proceedings at elections of knights,
citizens, and burgesses, concludes our inquiries into the laws and customs more
peculiarly relative to the house of commons.
*181]
*VI. I proceed now, sixthly, to the method of making laws, which is
much the same in both houses; and I shall touch it very briefly, beginning in the house of commons. But :first I must premise, that for despatch
of business each house of parliament has its speaker. The speaker of the house
of lords, whose office it is to preside there, and manage the formality of busi
ness, is the lord chancellor, or keeper of the king's great seal, or any other
appointed by the king's commission: and, if none be so appointed, the house of
lords (it is said) may elect. The speaker of the house of commons is chosen
by the housej= but must be approved by the king.6T And herein the usage of'
commissioners in the house of lords. .And by the 32 Geo. III. c. 1 the house is enabled
to receive a message from the lords, and to proceed to any business that may be necessary for the prosecution of an impeachment on the days appointed for the trial. Then
the names of all the members belonging to the house are put into six boxes or glasses in
equal numbers, and the clerk shall draw a name from each of the glasses in rotation,
which name shall be read by the speaker, and if the person is present, and not disqualified, it is put down; and in this manner they proceed, till forty-nine such names
are collected. But besides these forty-nine, each party shall select, out of the whole
number present, one person, who shall be the nominee of that party. Members who
have voted at that election, or who are petitioners, or are petitioned against, cannot
serve; and persons who are sixty years of age, or who have served before, are excused
if they require it; and others who can show any material reason may also be excused by
the indulgence of the house. .After 49 names are so drawn, lists of them shall be given
to the respective parties, who shall withdraw, and shall alternately strike off one (the
petitioners beginning) till they are reduced to 13; and these thirteen, with the two
nominees, constitute the select committee.
If there are three parties, they shall alternately strike off one; and in that case the thirteen shall choose the two nominees.
The members of the committee shall then be ordered by the house to meet within 24
hours, and they cannot adjourn for more than 24 hours, except over Sunday, Christmasday, and Good Friday, without leave of the house; and no member of the committee
shall absent himself without the permission of the house. The committee shall not ill
any case proceed to business with fewer than thirteen members; and they are dl.solved
if for three successive days of sitting their number is less than that, unless they have sat
14 days, and then they may proceed, though reduced to 12; and if 25 days to 11; and
they continue to sit notwithstanding a prorogation of the parliament.
.All the fifteen
members of the committee take a solemn oath in the house, that they will give a true
judgment according to the evidence; and every question is determined by a majority.
'I'he committee may send for witnesses and examine them upon oath, a power which
the house of commons does not possess; and if they report that the petition or defence
is frivolous or vexatious, the party aggrieved shall recover costs.
By the 11 Geo. III. c. 52, if 100 or more members are present, but if, upon the drawing by lot 49 not set aside nor excused cannot be completed, the house shall then
adjourn, as if 100 had not attended.
.And to prevent the public business being delayed
by the want of a sufficient attendance to form a select committee, the 36 Geo. III. c. 59
has provided, that when a sufficient number of members are not present for that purp'ose, the house, before they adjourn, may proceed to the order for the call of the house,
If it has been previously fixed for that day, or they may acljourn such call, or they may
order it to be called on any future day, and may make such order relative thereto 81
they think fit for enforcing a sufficient attendance of the members.-CHRISTIAN.
M Mr. Hume is mistaken,
who says that Peter de la Mere, chosen in the first parliament of R. II., was the first speaker of the commons, (3 vol. 3;) for we find in the rolls
of parliament, (51 Edw. III. No. 87,) that Sir Thomas Hungerford, cl.ivalier, qui avoit la
parollu des communes en cat parlement, addressed the king in the name of the commons, in
that jubilee year, to pray that he would pardon several persons who had been convicted
m impeachments.-CuRISTIAN.
IT Sir Edward Coke, upon being elected speaker in 1592, in his address to the throne,
declared, "this is only as yet a nomination, and no election, until your majesty giveth
,,}Iowance and approbation." (2 Hats. 154.) But the house of commons at present would
.".aree admit their speaker to hold such language. Till Sir Fletcher Norton was elected
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the two houses differ, that the speaker of the house of commons cannot givo
his opinion or argue any question in the house; but the speaker of the houso of
lords, if a lord of parliament, may. In each house the act of tho majorityM
binds the whole; and this majority is declarod by votes ovcnly and publicly
given, not as at Venice, and many othor senatorial assemblies, privately or by
ballot. This latter 'method may be serviccable, to prevent intrigues and unconstitutional combinations: but it is impossible to bo practised with US; a~
least in the house of commons, where every member's conduct is subject to the
fature censure of his constituents, and therefose should be openly submitted to
their inspection.
speaker, 29 Nov. 1774, every gentleman who was proposed to fill that honourable office
affected great modesty, and, if elected, was almost forced into the chair, and at the same
time he requested permission to plead, in another place, his excuses and inability to discharge the office, which he used to do upon being presented to the king. But Sir Fletcher
Norton was the first who disregarded this ceremony both in the one house and in the
other. His successors, Mr. Cornewall and Mr. Addington, requested to make excuses to
the throne, but were refused by the house, though }fro Addington, in the beginning of
the present parliament, 26 Nov. 1790, followed the example of Sir Fletcher Norton,
and intimated no wish to be excused. (See 1 Woodd. 59.) Sir John Cust was the last
speaker who addressed the throne in the language of diffidence, of which the following
sentence may serve as a. specimen :-" I can now be an humble suitor to your majesty,
that you would give your faithful commons an opportunity of rectifying this the only
inadvertent step which they can ever take, and be graciously pleased to direct them to
present some other to your majesty, whom they may not hereafter be sorry to have
chosen, nor your majesty to have approved." (6 Nov. 1761.) The chancellor used to reply
in a handsome speech of compliment and encouragement, but now he shortly informs
the commons that his majesty approves of their speaker, who claims the ancient privileges of the commons, and then they return to their own house.
Some speakers upon this occasion have acquired great honour and distinction, particularly Thomas Nevile, germanus frater domini Burgat'enny, qui electus prolocutor per commune.s
sacral regial maje.stati est praseniatus, et ita egregie, eleganter, prudenier, et diserte in negotio Bibi comm~so se ge.ssit, ut omnium pra;sentium plausu et llEtitia, maximam sibi laudem comparavit, cujus laudi
sacra regia majestas non modicum eximium honoris cumulum adjecit, nam prasentibus et videniibus
dominie spiritualibus et temporalibus et regni communibus cum equltis aurati honors et dignitate ad
laudem Dei et sancti Gcorgii insignivit, quod nemini mortalium per ulla ante sacula contigisse aud,timu~
6 Hen. VIII. 1 Lords' Jour. 20.-CURISTUN •
.. The Vice-President of the United States shall be President of the Senate, but shall
have no vote unless they be equally divided. The Senate shall choose their other officers,
and also a president pro tempore in the absence of the Vice-President, or when he shall
exercise the office of President of the United States."
(Const. U. S. art. 1. S. 3.)
"The House of Representatives shall choose their speaker and other officers." lb. art. 1,
S. 2.-SUARSWOOD.
68 In the house of commons the speaker
never votes but when there is an equality
without his casting vote, which in that case creates a majority; but the speaker of the
house of lords has no casting vote, but his vote is counted with the rest of the house;
and in the case of an equality, the non-contents or negative voices have the same effect
and operation as if they were in fact a majority, (Lords' Jour. 25 June, 1661.) Lord
Mountmorres says, that the house of lords in Ireland observes the same rule; and that
in cases of equality, semper praisumitur pro negante. (l Book, 105.) Hence the order. in
putting the question in appeals and writs of error is this, .. Is it your lordships' pleasure
that this decree or judgment shall be reversed t" for if the votes are equal, the judgment
of the court below is affirmed. (lb. 2 Book, 81.) Here it may not be improper to observe
that there is no casting voice in the courts of Justice; but in the superior courts, if the
judges are equally divided, there is no decision, and the cause is continued in court till
a majority concur. At the sessions the justices, in case of equality, ought to respite the
matter till the next sessions; but if they are equal one day snd the matter is duly
brought before them on another day in the same sessions, and if there Is then an inequality,
it will amount to a judgment;
for all the time of the sessions is considered but as one
~by. A casting vote sometimes signifies the single vote of a person who never votes but
III the case of an equality;
sometimes the double vote of a person who first votes with
the rest, and then, upon an equality, creates a majority by giving a. second vote.
A casting vote neither exists in corporations nor elsewhere, unless it is expressly giVE'D
by statute or charter, or, what is equivalent, exists by immemorial usage; and In such
~es it cannot be created by a by-law. 6 '1. R. 732.-CURISTIAN.
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To bring a bill into the house, if the relief sought Ly it is of a private nature,
it is first necessary to prefer a petition; which must be prescnted by a member, and usually sets forth the grievance desired to be remedied.
This petition
(when founded on facts that may be in their nature disputed) is referred to u
committee of members, who examine the matter alleged, and accordingly
report it to the house; and then (or otherwise, upon the mere petition) leave is
given to bring in the bill. In public matters the bill is brought in upon motion
made to the house, without any petition at all. Formerly, all bills were drawn
in the form of petitiona," which were entered upon the parliament rolls, with
the king's answer thereunto subjoined; not in any settled forms of words, but
*189] *as the circumstances of the case required :Cf) and, at the end of each
parliament, the judges drew them into the form of a statuto, which was
entered on the statute rolls. In the reign of Henry V., to prevent mistakes and
abuses, the statutes were drawn up by the judges before the end of the parliament; and, in the reign of Henry VI., bills in the form of acts, according to tho
modern customs, were first introduced.
The persons directed to bring in the bill present it in a competent time to
the house, drawn out on paper, with a multitude of blanks, or void spaces,
where any thing occurs that is dubious, or necessary to be settled by the parliament itself; (such, especially, as the precise date of times, the nature and
quantity of penalties, or of any BUmsof money to be raised,) being indeed only
the skeleton of the bill. In the house of lords, if the bill begins there, it is
(when of a private nature) referred to two of the judges, to examine and report
the state of the facts alleged, to see that all necessary parties consent, and to
settle all ;J;>ointsof technical propriety.
This is read a first time, and at a convenient distance a second time; and, after each rcading, the speaker opens to
. the house the substance of the bill, and puts the question whether it shall proceed any further.
The introduction of the bill may be originally opposed, us
the bill itself may at either of the readings; and, if the opposition succeeds, the
bill must be dropped for that eessionj as it must also if opposed with success in
any of the subsequent stages.
After the second reading it is committed, that is, referred to a committee;
which is either selected by the house in matters of small importance, or else,
upon a bill of consequence, the house resolves itself into a committee of the
whole house. A committee of the whole house is composed of every member;
and, to form it, the speaker quits the chair, (another member being appointed
chairman,) and may sit and debate as a private member. In these committees
'the bill is debated clause by clause, amendments made, the blanks filled up,
*183] and sometimes the bill entirely new-modelled.
After it *has gone
through the committee, the chairman reports it to the house, with such
OJ

(f) See, among numberless other Instanceo, the articuli cleri, 9 Ed ....

n.

&II The commons for near two centuries continued the style of very humble petitioners. Their petitions frequently began with "your poor commons beg and pray," and concluded with "for God's sake, and 118 an act of charity :"- Vos poueres communes prient e/
8Uppfzent, pur Dieu et en amvre de charit£. (Rot. ParI. passim.) It appeal'S that prior to the
reign of Henry V. it had been the practice of the kings to add and enact more than the
commons petitioned for. In consequence of this, there is a very memorable petition from
'the commons in 2 Hen. V. which states that it is the liberty and freedom of the commons
that -there should be nostatute without their assent, considering that they have ever
been 118 well asseniers as petitioners, and therefore they pray that, for the future, there
may be no additions or diminutions to their petitions. And in answer to this, the king
granted that from henceforth they should be bound in no instance without their assent,
saving his royal prerogative to grant and deny what he pleased of their petitions. (Ruff.
Fref. xv, Rot. Parl, 2 Hen. V. No. 22.) It was long after its creation, or rather separation
'from the barons, before the house of commons WIl8 conscious of its own strength anti
'dignity; 'and such was their modesty and diffidence, that they used to request the lords
to send them some of their members to instruct them in their duty, "on account of the
arduousness of their charge, and the feebleness of their own powers and understandings:"
-pur farduit£ de leur charge. et le feoblesce de lour poiars et sen.t. (Rot. Parl, 1 R. II. ]ITo.4.)
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amendments as tho committee havo mado; and then tho house reeonslders the
whole bill again, and tho question is repeatedly put upon every clause and
amendment,
·When tho house hath agreed or disagreed to the amendments of
tho committee, and sometimes added new amendments of its own, the bill is
then ordered to be engrossed, or written in a strong gross hand, on one or
more long rolls (pr presses) of parchment sewed together. When this is
finished it if!read a third time, and amendments are sometimes then ninde to
it; and. if a new clause be added, it is done by tacking a separate piece of
pnrehmont on the bill, which is called a rider. (g) Tho speaker then again
opens the contents; and, holding it up in his hands, puts tho question whether
the bill shall pass. If this is agreed to, the title to it is then settled, which
used to be a general one for all the acts passed in the session, till, in the first
year of Henry VIII., distinct titles were introduced for each chapter. .After
this. one of the members is directed to carry it to the lords, and desire their
concnrrence; who, attended by several more, carries it to the bar of the house
of peers, and there delivers it to their speaker, who comes down from his woolRack to receive it.
lt there passes through the same forms as in the other house, (except en
3rossing, which is already done,) and, if rejected, no more notice is taken, but
It passes sub silentio, to prevent unbecoming altercations. But, if it is agreed
to, the lords send a message by two masters in chancery, (or, upon matters of
high dignity or importance, by two of the judges,) that they have agreed to
the same; and the bill remains with the lords, if they have made no amendment to it. But, if any amendments are made, such amendments are sent
down with tho bill to receive the concurrence of the commons. If the commons disagree to the amendments, a conference usually follows between members deputed from each house, who, for the most part, settle and adjust tho
difference; but, if both houses remain inflexible, the bill is dropped. If the
commons a~ree to the amendments, the bill is sent ba-rk to the lords by one
of the memners, *with a message to acquaint them therewith.
Tho [*184
same forms are observed, mutatis mutandis, when the bill begins in tho
house of lords. But, when an act of grace or pardon is passed, it is first
signed by his majesty, and then read once only in each of the houses, without
nny new engrossing or amendment.(h)
And when both houses have done
with any bill, it always is deposited in the house of peE'rs, to wait the royal
assent; except in the ease of a bill of supply, which, after receiving the concurrence of the lords, is sent back to the house of commons.(i)
The royal assent may be given two ways: 1. In person; when the king
comes to the house of peers, in his crown and royal robes, and, sending for the
commons to tho bar, the titles of all the bills that have passed both houses are
read; and tho king's answer is declared by the clerk of the parliament in
Norman-Frenchr=
a badge, it must be owned, (now the only ono remaining,)
of conquest; and which one could wish to see fall into total oblivion, unless it
be reserved as a solemn memento to remind us that our liberties are mortal,
having once been destroyed· by a foreign force. If the king consents to a
public bill, the clerk usually declares, "Ie roy le veut, the king wills it fll) to bo:"
if to a private bill, "soi: fait comme il est desire, be it as it is desired.'
If tho
king refuses his assent, it is in the gentle language of "Le roy s'avisera,fl the
('J Noy. 84.
CA)D'};..... ' Jour. 20, 73. Com. Jour. 17 June, 1147.

<I)Com. Jour. 2! July, 1600.

10 Until the reign of Richard III. all the statutes are either in French or Latin, but
generally in French.
I have never seen any reason assigned for this chal'g~ in the language of the statuU>..s.-CHRISTIAY.
Cl The words le TOt t'a~iseracorrespond to the phrase formerly used by co=!'tIrof justice,
when they required time to consider of their judgment, viz.: curia ad~isarewit. And
there can be little doubt but originally these words implied a serious intent ~o take the
,ubJect under consldemtion, and they only became in effect a negative when thp bill <!1'
petition was annulled by a dissolution before the king communicated the result C'f bJil
deliberation; for, in the rolls of parliament, the king sometimes answers that the petition
is unreasonable, and cannot be granted: sometimes he answers, that he and his council
1411
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king will advise upon it." When a bill of supply is passed, it is carried up and
presented to the king by the speaker of tlie house of commons;(k) and tho
royal assent is thus expressed, "le roy remercie ses loyal subjects, accepte lour bene.
volence, et aussi le veut, the king thanks his loyal subjects, accepts their benevolence, and wills it so to be." In case of an act of grace, which originally pro·
eeeds from the crown, and has the royal assent in the first stage of it, the
clcrk of the parliament thus pronounces the gratitude of the subjcct: "les pre-

late, seigneurs, et commons, en cepresent parliament assemblees, au nom de touts vous
autres subjects, *remercient ires humblement votre majesti, et prient a Dieu vous
donner en sante bone vie et lon~ue; the prelates, lords, and commons, in

*185]

this present parliament assembled, III the name of all your other subjects,
most humbly thank your majesty, and pray to God to grant you in health and
wealth long to live.n(l) 2. By the statuto 33 Hen. VIII. c. 21, the king may
give his assent by letters patent under his great seal, signed with his hand,
and notified in his absence, to both houses assembled together in the high
house. .And, when the bill has received the royal assent in either (If these
ways, it is then, and not before, a statute or act of parliament."
This statute or act is placed among the records of tho kingdom; there needing no formal promulgation to give it the force of a law, as was necessary by
the civil law with regard to the emperor's edicts; because every man in England
is, in judgment of law, party to the making of an act of parliament, being prosent thereat by his representatives. However, a copy thereof is usually printed
at the king's press, for the information of the whole land. .And formerly, before the invention of printing, it was used to be published by the sheriff of every
county; the king's writ being sent to him at the end of every session, together
with a transcript of all the acts made at that session, commanding him "ut statuta illa, et omnes articulos, in eisdem contentos, in singulis locis ubi expedire viderit,
publice proclamari, et jirmiter teneri et observari faciat:" And the usage was to
proclaim them at his county court, and there to keep them, that whoever would
might read or take copies thereof; which custom continued till the reign of
Henry the Seventh.Ijn)
.An act of parliament, thus made, is the exercise of the highest authority that.
Rot. Parl, 9 lIen. IV. In Pryn. ~ Inst, 30, 31.
(I) D·Ew es• Jonr. 35.

(1)

(-) 3 Inst. 41. 4 Inst. 26.

will consider of it; as in 37 Ed. III. No. 33. Quant au ceste article, il demande orand avisement,
et partani roi se ent avisera par son conseil, .
This prerogative of rejecting bills was exercised to such an extent in ancient times,
that D'Ewes informs us, that queen Elizabeth, at the close of one session, gave her •
assent to twenty-four public, and nineteen private bills; and, at the same time, rejected
forty-eight, which had passed the two houses of parliament.
(Jour.596.)
But the last
time it W(lS exerted was in the year 1692, by William III., who at first refused his assent
to the bill for triennial parliaments, but was prevailed upon to permit it to be enacted
two years afterwards. De Lolme, 404.-CHRISTIAN.
62 The 33 Geo. III. c. 13 directs the clerk of parliament
to endorse on every act the
time it receives the royal assent, from which day it becomes operative, if no other is
specified. And by 48 Geo. III. c. 106, when a bill for continuing expiring acts shall not
have passed before such acts expire, the bill, when passed into a law, shall have effect
rom the date of the expiration of the act intended to be continued .
.. Every bill which shall have passed the House of Representatives and the Senate shall,
before it becomes a law, be presented to the President of the United States. If he approve, he shall sign it; but if not. he shall return it, with his objections, to that house
in which it shall have originated. who shall enter the objections at large on their journal
and proceed to reconsider it. If, after such reconsideration, two-thirds of that house
shall agree to pass the bill. it shall be sent, together with the objections, to the other
nouse, by which it shall likewise be reconsidered ; and, if approved by two-thirds of tha,
house, it shall become a law. But in all such cases the votes of both houses shall be
determined by yeas and nays, and the names of the persons voting for and against the
bill shall be entered on the journal of each house respectively. If any bill shall not be
returned by the President within ten days (Sundays excepted) after it shall have been
presented to him, the same shall be a law in like manner as if he had signed it, unless
Congress by their adjournment prevent its return, in which case it shall not be ala.,..."
COllSt.U.S. art. 1, S.7.-SHARSWOOl>
•
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this kingdom acknowledges upon earth. It hath power to bind every subject in
the land, and the dominions thereunto belonging; nay, even tho king himself,
if particularly named therein. -And it cannot be altered, *amended, dis- [*186
pensed with, suspended, or repealed, but in the same forms, and by the
same authority of parliament: for it is a maxim in law, that it requires the
same strength to dissolve, as to create, an obligation. It is true it was formerly
neld, that the king might, in many cases, dispense with penal statutes :Cn) but
now, by statute 1
and M. st. 2, c. 2, it is declared that the suspending or dispensing with laws by regal authority, without consent of parliament, is illegal,
VII. There remains only, in the seventh and last place, to add a word or two
concerning the manner in which parliaments may be adjourned, prorogued, or
dissolved.
An adjournment is no more than a continuance of the session from one day to
another, as the word itself signifies: and this is done by the authority of each
house separately every day; and sometimes for a fortnight or a month together,
as at-Ohristmas or Easter, or upon other particular occasions. But the adjournment of one house is no adjournment of the other.fo) It hath also been usual,
when his majesty hath signified his pleasure that both or either of the houses
should adjourn themselves to a certain day, to obey the king's pleasure so signified, and to adjourn accordingly.(p)
Otherwise, besides the indecorum of a refusal, a prorogation would assuredly follow; which would often be very inconvenient to both public and private business: for prorogation puts an end to the
session; and then such bills as are only begun and not perfected, must be resumed de novo (if at all) in a subsequent session: whereas, after an adjournment,
all things continue in the same state as at the time of the adjournment made,
and may be proceeded on without any fresh commencement."
A prorogation is the continuance of the parliament from one session to another, as nn adjournment is a *cont.inuation of the session from day to [*187
day. This is done by the royal uuthority, expressed either by the lord
chancellor in his majesty's presen(;e, OJ" I.y commission from the crown, or frequently by proclamation."
Both houses are necessarily prorogued at the same
time, it not being a prorogation of tho bouse of lords, or commons, but of the
parliament. T?e session is never understood to be at an end until a proroga-

'V.

(-) Finch, L. 81, 23-l. Bacon, Elem. c.19.
(·)41I18t.28.
(1') Com Jour. pa .. ;m; e.g. 11 June, 1572; 5 Apr. 1001; 4

Jnne, 14 NOT.18 Dec. 1621; 11 July, 1625; 13 Sept. 166J; 25
July, 1667; 4 Ang.1685; 24 Feb. 1691; 21 June, 1712; 16
Apr. 17l7; 3 Feb. lUI; 10 Dec. 1145; 21 May, 1768.

U Orders of parliament
also determine by prorogation, consequently all persons taken
into custody under such orders may, after prorogation of parliament as well as after dissolution, be discharged on a habeas corpus ; generally, however, that form is not observed,
as the power of either house to hold in imprisonment expires, and the party may at
once walk forth on the prorogation or dissolution of the parliament.
Com. Dig. Parliament, O. 1. The state of an impeachment is not affected by the session terminating
either one way or the other, (Raym. 120. 1 Lev. 384,) and appeals and writs of error
remain, and are to be proceeded in, as they stood at the last session. 2 Lev. 93. Com.
Dig. Parliament, O. I.-CHITTY.
" Neither house, during the session of Congress, shall, without the consent of the other,
ndjourn for more than three days, nor to any other place than that in which the two
houses shall be sitting!'
Const. U. S. art. 1, B. 3. .. The President of the United States
has power, in ease of disagreement between the two houses with respect to the time or
adjournment, to adjourn them to such time as he shall think proper."
lb. art, 2,
sect. 3.-SUARSWOOD.
" .At the beginning of a new parliament, when it is not intended that the parliament
should meet at the return of the writ of summons for the despatch of business, the practice is to proro~e it by a writ of prorogation, as the parliament in 1790 was prorogued
twice by writ: (Com. Jour. 26 Nov. 1790:) and the first parliament in this reign was prorogued by four writs. lb. 3 Nov.1761. On the day upon which the writ of summons
IS returnable, the members of the house of commons who attend do not enter their own
house, or wait for a message from the lords, but go immediately up to the house of lords,
Rhere the chancellor reads the wr·,t of prorogation.
lb. And when it is intended that
..hey should meet upon the day to which the parliament is prorogued for despatch J
.msiness, notice is given by a proclamation.c-Cnarsrrsx,
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tion; though, unless some act be passed or some judgment given in parliament,
it is in truth no session at all.(q) And, formerly, the usage was for the king to
give the royal assent to all such bills as he approved, at the end of every session, and then to prorogue the parliament; though sometimes only for a day OJ'
two ;(r) after which all business then depending in the houses was to be begun
again: which custom obtained so strongly, that it once became a question.Is)
whether giving the royal assent to a single bill did not of course put an end to the
session. And, though it was then resolved in the negative, yet the notion was
so deeply rooted, that the statute 1 Car. I. e. 7 was passed to declare, that tho
king's assent to that and some other acts should not put an end to the session;
and even so late as the reign of Charles II. we find a proviso frequently tacked
to a bill,(t) that his majesty's assent thereto should not determine the session
of parliament. But it now seems to be allowed, that a prorogation must Itt'
expressly made, in order to determine the session. And, if at the time of an
actual rebellion, or imminent danger of invasion, the parliament shall be sepa·
rated by adjournment or prorogation, the king is empowered(u) to call them
together by proclamation, with fourteen days' notice of the time appointed for
their reassembling."
A dissolution is the civil death of the parliament; and this may be effected
three ways: 1. By the king's will, expressed either in person or by representation; for, as the king has the sole right of convening the parliament, so also
*188] *it is a branch of the royal prerogative that he may (whenever he
pleases) prorogue the parliament for a time, or put a final period to its
existence. If nothing had a right to pror0r.e or dissolve a parliament but
itself, it might happen to become perpetual. And this would be extremely
dangerous, if at any time it should attempt to encroach upon the executive
power: as was fatally experienced by the unfortunate king Charles the First, who
having unadvisedly passed au act to continue the parliament then in being till
such time as it should please to dissolve itself, at last fell a sacrifice to that
inordinate power, which he himself had consented to give them. It is there.
foro extremely necessary that the crown should be empowered to regulate the
duration of these assemblies, under the limitations which the English constitution has prescribed: so that, on the one hand, they may frequently and regularly come together, for the despatch of business, and redress of grievances;
and may not, on the other, even with the consent of the crown, be continue
to an inconvenient or unconstitutional length.
2. A parliament may be dissolved by the demise of the crown. This dissolution formerly happened immediately upon the death of the reigning
sovereign: for he being considered in law as the head of the parliament,
(caput principium et finis,) that failin~, the whole body was held to be extinct.
But, tho calling a new parliament Immediately on the inauguration of the
successor being found inconvenient, and dangers being apprehended from
having no parliament in being in case of a disputed succession, it was enacted
by the statutes 7 & 8 W. III. c. 15, and 6 Anne, c. 7, that the parliament in
being shall continue for six months after the death of any king Or queen,
unless sooner prorogued or dissolved by the successor: that, if the parliament
be, at the time of the king's death, separated by adjournment or prorogation,
it shall, notwithstanding, assemble immediately; and that, if no parliament iii
then in being, the members of tho last parliament shall assemble, and be again
a parliament.
*3. Lastly, a parliament may be dissolved or expire by length 01
189] time. For, if either the legislative body were perpetual, or might last
"l4 lnlt. 28. nale of Parl.38. nut. 61.
(') Stat. 12 Car. rr, Co 1. 22.t 23 Car. IL Co L

a

*

r) Com. Jour. 21 Oct. 1M3.
{•) Ibid. 21 NOT. 16M.

(-) Stat. 30 Goo. ll.

Co

25•

"By statutes 37 Geo.III. c. 127 and 39, 40 Goo.III. c.14, the king may at anytime, by
proclamation, appoint parliament to meet at the expiration of fourteen days from the
date of the proclamation; and this without regard to the period to which parliament
may stand prorogued or adjourned.e-Carrrr.
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for the life of the prince who convened them, as formerly; and were so to be
supplied, by occasionally filling tho vacancies with new representatives:
in
these cases, if it were once corrupted, the evil would be past all remedy; bus
when different bodies succeed each other, if tho people seo cause to disapprove
of the present, they may rectify its faults in the next. A. legislative assembly,
also, which is sure to be separated again, (whereby its members will themselves become private men, and subject to the full extent of the laws which
they have enacted for others,) will think themselves bound, in interest as woll
as duty, to make only such laws as are good. The utmost extent of time that
tho same parliament was allowed to sit, by the statute 6 1V. and M. c. 2, was
three years; after the expiration of which, reckoning from the return of tho
first summons, the parliament was to have no longer continuance. But, by tho
statuto 1 Geo. 1. st. 2, c. 38, (in order, professedly, to prevent tho great and
continued expenses of frequent elections, and tho violent heats and animosities
consequent thereupon, and for tho peaco and security of tho government, thon
just recovering from the late rebellion,) this term was prolonged to seven years:
and, what alone is an instance of the vast authority of parliament, the very
same house, that was chosen for three years, enacted Its own continuance for
seven.M So that, as our constitution now stands, the parliament must expire, or
die a natural death, et the end of every seventh year, if not sooner dissolved
hy the royal prerogative.

CHAPTER

III.

OF THE KING, .AND HIS TITLE.
'rUE supreme executive power of these kingdoms is vested by our laws 111 z.
1!i1'gleperson, the king or queen: for it matters not to which sex the crown
descends, but the person entitled to it, whether male or female, is immediately
invested with all the ensigns, rights, and prerogatives of sovereign power; as
is declared by statute 1 Mar. st. 3, c. V
II This has been thought by many an unconstitutional
exertion of their authority; and
tho reason given is, that those who had a power delegated to them for three years only
could have no right to extend that term to seven years. But this has always appeared
to me to be a fallacious mode of considering the subject. Before the triennial act 6 W.
and M. the duration of parliament was only limited by the pleasure or death of the
king; and it never can be supposed that the next, or any succeeding parliament, had
not the power of repealing tho triennial act; and if that had been done, then, as before,
they might have sat seventeen or seventy years. It is certainly true that the simple
repeal of the former statute would have extended their continuance much beyond what
was done by the septennial act.-CilRISTIAN.
1 "The executive power shall be vested in a President of the United States of .America.
He shall hold his office during the term of four years, and-together
with the VicePresident (chosen for the same term)-be elected as follows:"Each State shall appoint, in such manner as the legislature thereof may direct, II
number of electors equal to the whole number of senators and representatives to which
the State may be entitled in Congress; but no senator or representative, or person holding an office of trust or profit under the United States, shall be appointed an elector.
"The electors shall meet in their respective States and vote by ballot for President and
Vice-President,-one
of whom, at least, shall not be an inhabitant of the same State
with themselves; they shall name in their ballots the person voted for lIS President, and
in distinct ballots, the person voted for as Vice-President; and they shall make distino
lists of all persons voted for as President, and of all persons voted for lIS Vice-President,
and of the number of votes for each, which lists they shall sign and certify and transmit.
sealed. to the seat of the Government of the United States, directed to the President of
the Senate. The President of the Senate shall, in the presence of the Senate and House
of Representatives, open all the certificates, and the votes shall then be counted. The person having the greatest number of votes for President shall be the President, if such num-
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In discoursing of the royal rights and authority, I shall consider the king
under six distinct views: 1. With regard to his title. 2. His royal family. 3.
His councils. 4. His duties. 5. His prerogative. 6. His revenue. And, first,
with regard to his title.
her be a majority of the whole number of electors appointed. .And if no person shall have
such majority, then, from the persons having the highest numbers, not exceeding three
on the list of those voted for as President, the House of Representatives shall choose
immediately, by ballot, the President; but in choosing the President the votes shall be
taken by States, the representation from each State having one vote. .A quorum for this
purpose shall consist of a member or members from two-thirds of the States, and a
majority of all the States shall be necessary to a choice; and, if the House of Representatives shall not choose a President, whenever the right of choice shall devolve upon them,
before the fourth day of March next following, then the Vice-President shall act as
President, as in the case of the death or other constitutional disability of the President.
The person having the greatest number of votes as Vice-President shall be the VicePresident, if such number be a mnjority of the whole number of electors appointed;
and, if no person have a majority. then. from the two highest members on the list, the
Senate shall choose the Vice-President.
.Aquorum for the purpose shall consist of twothirds of the whole number of senators, and a majority of the whole number shall be
necessary to a choice. But no person constitutionally ineligible to the office of President
shall be eligible to that of Vice-President of the United States.
"Congress may determine the time of choosing the electors, and the day on which
they shall give their votes,-which day shall be the same throughout the United States.
"No person except a natural-born citizen, or a citizen of the United States at the time
of the adoption of this constitution, shall be eligible to the office of President; neither
shall any person be eligible to that office who shall not have attained to the age of thirtyfive years and been fourteen years a resident within the TJnited States.
" In case of the removal of the President from office, or of his death, resignation, or
inability to discharge the powers and duties of the said office, the same shall devolve on
the Vice-President; and Congress may by law provide for the case of removal, death,
resignation, or inability both of the President and Vice-President, declaring what officer
shall then act as President; and such officer shall act accordingly until the disability
be removed or a President shall be elected.
"The President shall, at stated times, receive for his services a compensation, which
shall neither be increased nor diminished during the period for which he shall have
been elected; and he shall not receive, within that period, any other emolument from
the United States or any of them.
"Before he enter on the execution of his office, he shall take the following oath or
affirmation :". I do solemnly swear (or affirm) that I will faithfully execute the office of President
of the United States, and will, to the best of my ability, preserve, protect, and defend
the Constitution of the United States.'
"The President shall be commander-in-chief of the army and navy of the United
States, and of the militia of the several States, when called into the actual service of
the United States. He may require the opinion, in writing, of the principal officer in
each of the executive departments upon any subject relating to the duties of their respeetive offices; and he shall have power to grant reprieves and pardons for offences
against the United States, except in cases of impeachment.
"He shall have power, by and with the advice and consent of the Senate, to make
treaties, provided two-thirds of the senators present concur; and he shall nominate,
and, by and with the advice and consent of the Senate, shall appoint, ambassadors,
other public ministers and consuls, judges of the supreme court, and all other officers
01 the United States whose appointments are not herein otherwise provided for, and
which shall be established by law. But Congress may, by law, vest the appointment of
such inferior officers as they think proper in the President alone, in the courts of law,
or in the heads of departments •
.. The President shall have power to fill up all vacancies that may happen during the
recess of the Senate, by granting commissions, which shall expire at the (ltd of their
next session.
"IIe shall from time to time give to Congress information of the state of the Union,
and recommend to their consideration such measures as he shall judge necessary and
expedient. He may on extraordinary occasions convene both houses or either of them;
and in case of disagreement between them with respect to the time of adjournment, he
may adjourn them to such time as he shall think proper. He shall receive ambassadors
Imd other public ministers. He shall take care that the laws shall be faithfully executed,
snu shall commission all the officers of the United States.
1M
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The executive power of the English nat-on being vested in a single person,
by the general consent of the people, the evidence of which general consent is
long and immemorial usage, it became necessary to the freedom and peace of
the state, that a rule should be laid down, uniform, universal, and permanent;
in order to mark out with precision, who is that aingle person, to whom are
committed (in subservience to the law of the land) the care and protection of
the community; and to whom, in return, the duty and allegiance of every
'ndividual are due. It is of the highest importance to the public tranquillity,
and to the consciences *of private men, that this rule should be clear L "191
and indisputable: and our constitution has not left us in the dark upon
this material occasion. It will therefore be the endeavour of this chapter to
trace out the constitutional doctrine of the royal succession, with that freedom

"The President, Vice-President, and all civil officers of the United States shall be re
moved from office on impeachment for. and conviction of, treason, bribery, or other high
crimes and misdemeanours."
Const. U.S. art. 2.
By the act of Congress Jan. 23, 1845, (5 Story's Laws, 3033,) it is provided that the
electors of President and Vice-President shall be appointed in each State on the Tuesday next after the first Monday in the month of November of the year in which they
are to be appointed.
Provided that each State may by law provide for the filling of any
vacancy or vacancies, which may occur in its college of electors when such college meets
to give its electoral vote. And provided also, when any State shall have held an election
for the purpose of choosing electors, and shall fail to make a choice on the day aforesaid, then the electors may be appointed on a subsequent day, in such manner as the
State shall by law provide.
By the act of Congress March 1, 1792, (1 Story's Laws, 220,) it is provided that the
electors shall meet and give their votes on the first Wednesday in December following
their appointment, at such place in each State as shall be directed by the legislature
thereof. On the second Wednesday in February succeeding every meeting of the elect
tors, the certificates, or so many of them as shall have been received, shall be opened,
and the persons, who shall fill the offices of President and Vice-President, ascertained und
declared, agreeably to the constitution.
By the same act of March 1, 1792, it is provided that in case of a removal, death, resignation, or inability both of the President and Vice-President of the United States, the
President of the Senate pro tempore, and, in case there shall be no President of the Senate,
then the speaker of the House of Representatives for the time being, shall act as President of the United States until the disability be removed or a President shall be
elected.
It also enacts that, whenever the offices of President and Vice-President shall both
become vacant, the Secretary of State shall forthwith cause a notification thereof to be
made to the executive of every State, and shall also cause the same to be published in
at least one of the newspapers printed in each State, specifying that electors of tile President of the United States shall be appointed or chosen in the several States within thirty.
four days preceding the first 'Vednesday in December (on the Tuesday next after the
first Monday in the month of November. Act of 1845) then next ensuing. Provided
there shall be the space of two months between the date of such notification and the
said first Wednesday in December; but if there shall not be the space of two months
between the date of such notification and the first Wednesdey in December, and if the
term for which the President and Vice-President last in office were elected shall not
expire on the third day of March next ensuing, then the Secretary of State shall specify
in the notification that the electors shall be appointed or chosen within thirty-four days
preceding the first Wednesday in December (on the Tuesday next after the first Mon·
day of November. Act of 1845) in the year next ensuing, within [at] which time the
e1ectors shall accordingly be appointed or chosen, and the electors shall meet and give
their votes on the said first Wednesday in December, and the proceedings and duties
of the said electors and others shall be pursuant to the directions prescribed in this

act.

It also provides that the only evidence of a refusal to accept, or of a reslgnation of,
the office of President or Vice-President, shall be an instrument in writil'g, declaring
the same, and subscribed by the person refusing to accept, or resigning, as the case may
l-e, and delivered into the office of the Secretary of State .
.And that the term of four years for which a President and Vice·President shall be
plected shall in all cases commence on the fourth day of March next succeeding the
:fay on which the votes of the electors shall have been given.-8u"RswooD.
16S
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and regard to truth, yet mixed with that reverence and respect, which the
principles of liberty and the dignity of the subject require.
The grand fundamental maxim upon which the jus coronre, or right of suecession tv the throne of these kingdoms, deren.ls, I take to be this: "that the
crown is, by common law and constitutiona custom, hereditary; and this in a
manner peculiar to itself: but that the right of inheritance may from time to
time be changed or limited by act of parliament; under which limitations the
crown still continues hereditary."
And this proposition it will be the business
of this chapter to prove, in all its branches: first, that the crown is hereditary;
secondly, that it is hereditary in a manner peculiar to itsclf; thirdly, that this
inheritance is subject to limitation by parliament; lastly, that when it is so
limited, it is hereditary in the new proprietor.
1. First, it is in general hereditary, or descendible to the next heir, on the
death or demise of the last proprietor. All rcgal governments must be either
hereditary or elective: and, as I believe there is no instance wherein the crown
of England has ever been asserted to be elective, except by the regicides at the
infamous and unparalleled trial of king Charles I., it must of consequence be
hereditary.
Yet, while I assert an hereditary, I by no means intend a jure
divino, title to the throne. Such a title may be allowed to have subsisted under
tho theocratic establishments of the children of Israel in Palestine; but it never
yet subsisted in any other country; save only so far as kingdoms, like other human
fahrics, are subject to the general and ordinary dispensations of providence.
Nor indeed have a jure divino and an hereditary right any necessary connection
with each other; as some have very weakly imagined. The titles of David
*199] and Jehu were *equally jure divino, as those of either Solomon or .Ahab;
~
and yet David slew the sons of his predecessor, and Jehu his predeeesSOl' himself.
And when our kings have the same warrant as they had, whether it be to sit upon the throne of their fathers, or to destroy the house of the
preceding sovereign, they will then, and not before, possess the crown of Eng.
land by a right like theirs, immediately derived from heaven. The hereditary
right which the laws of England acknowledge, owes its origin to the founders
of our constitution, and to them only. It has no relation to, nor depends
upon, the civil laws of the Jews, the Greeks, the Romans, or any other nation
upon earth: the municipal laws of one society, having no connection with, or
influence upon, the fundamental polity of another. The founders of our Eng.
lish monarchy might perhaps, if they had thought proper, have made it an
elective monarchy: but they rather chose, and upon good reason, to establish
originally a succession by inheritance.
This has been acquiesced in by general
consent; and ripened by degrees into common law: the very same title that
every private man has to his own estate. Lands are not naturally descendible
any more than thrones; but the law has thought proper, for the benefit and
peace of the public, to establish hereditary succession in the one as well as the
other.
It must be owned, an elective monarchy seems to be the most obvious, and
best suited of any to the rational principles of government, and the freedom of
human nature: and accordingly we find from history that, in the infancy and
first rudiments of almost every state, the leader, chief magistrate, or prince,
hath usually been elective. And, if the individuals who compose that state
could always continue true to first principles, uninfluenced by passion or prejndice, un assailed by corruption, and una wed by violence, elective succession were
as much to be desired in a kingdom, as in other inferior communities. The best
the wisest, and the bravest man, would then be sure of receiving that crown,
which his endowments have merited; and the sense of an unblassed majority
*
would be dutifully acquiesced in by the few who were *of different
198] opinions. But history and observation will inform us, that elections of
every kind (in the present state of human nature) are too f.requently brought
about by influence, partiality, and artifice: and, even where the case is other.
wise. these practices will be often suspected, and as constantly charged upon
the successful, by a splenetic disappointed minority. This is an evil to which
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all societies are liable; as well those of a private and domestic k.ud, as tho
great community of the public, which regulates and includes the rest. But in
the former there is this advautage; that such suspicions, if false, proceed no
further than jealousies and murmurs, which time will effectually suppress; and,
if true, the injustice may be remedied by legal means, by an appeal to tho
tribunals to which every member of society has (by becoming such) virtually
engaged to submit. Whereas in the great and independent society, which
every nation composes, there is no superior to resort to but the law of nature:
no method to redress the infringements of that law, but the actual exertion of
private force. As therefore between two nations, complaining of mutual injuries, the quarrel can only be decided by the law of arms; so in one and the
same nation, when the fundamental principles of their common union are supposed to be invaded, and more espccially when the appointment of their chief
magistrate is alleged to be unduly made, the only tribunal to which the complainants can appeal is that of the God of battles, the only process by which the
appeal can be carried on is that of a civil and intestine war. An hereditary
succession to the crown is therefore now established, in this and most other
countries, in order to prevent that periodical bloodshed and misery, wlnoh the
history of ancient imperial Rome, and the more modern experience of Poland
and Germany, may show us are the consequences of elective kingdoms.
2. But, secondly, as to the particular mode of inheritance, it in genoral corresponds with the feodal path of descents, chalked out by the common law in the
succession to landed estates; yet with one or two material exceptions. Like
estates, the crown will descend lineally to the issue of the reigning monarch]
as it did from king John to Richard II., through *a regular pedigree of [""194
six lineal generations. As in common descents, the preference of males
to females, and the right of primogeniture among the males, are strictly adhered to. Thus Edward V. succeeded to the crown, in preference to Richard,
his younger brother, and Elizabeth, his elder sister. Like lands or tenements,
the crown, on failure of the male line, descends to the issue female; according
to the ancient British custom remarked by Tacitus;(a) "solent fosminarum ductu
bellare, et sexum in imperiis non discernere" Thus Mary I. succeeded to Edward
VI.; and the line of Mar!?aret Queen of Scots, the daughter of Henry VI!., SIlCceeded on failure of the line of Henry VIII., his son. But, among the females,
the crown descends by right of primogeniture to the eldest daughter only and
her issue; and not, as in common inheritances, to all the daughters at once;
the evident necessity of a sole succession to the throne having occasioned the
royal law of descents to depart from the common law in this respect: and
therefore queen Mary on the death of her brother succeeded to the crown
alone, and not in partnership with her sister Elizabeth. Again: the doctrine
of representation prevails in the descent of the crown, as it docs in other
inheritances; whereby tho lineal descendants of any person deccased stand in
the same place as their ancestor, if livin~, would have done. Thus Richard n.
succeeded his grandfather Edward III., III right of his father the Black Prince]
to the exclusion of all his uncles, his grandfather'S younger children. Lastly,
on failure of lineal descendants, the crown goes to the next collateral relations
of the late king; provided they ure lineally descended from the blood royal,
that is, from that royal stock, which originally acquired the crown. Thus
Henry I. succeeded to 'William II., John to Richard I., and James I. to Elizabeth; being all derived from the conqueror, who was then the only regal stock.
But herein there is no objection (as in the case of common descents) to the
succession of a brother, an uncle, or other collateral relation, of the half blood;
that is, where the relationship proceeds not from the same couple of ancestors
(which constitutes a kinsman of the whole blood) but from a single ancestor
only; as when two pcrsons are dcrived from the same father and not from the
same *mother, or vice versa; provided only, that the one ancestor, from [*195
whom both are descended, be that from whose veins the blood royal is
f!ommnnicated to each. Thus Mary I. inherited to Edward VI., and Elizabeth
Col
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inherited to Mary; all children of the same father, King Henry VlII., but all
Ly different mothers. The reason of which diversity, between royal and common descents, will be better understood hereafter, when we examine the nature
of' inheritances in general.
3. The doctrine of hereditary right does by no means imply an indefeasible
right to the throne. No man will, I think, assert this, that has considered our
laws, constitution, and history, without prejudice, and with any dcgree of attention. It is unquestionably in the breast of the supreme legislative authority of
this kingdom, the king and both houses of parliament, to defeat this hereditary
right; and, by particular entails, limitations, and provisions, to exclude the immediate heir, and vest the inheritance in anyone else. This is strictly eonsonant to our laws and constitution; as may be gathered from the expression so
frequently used in our statute book, of "the king's majesty, his heirs, and successors." In which we may observe, that as the word, "hcirs," neccssarily
implies an inheritance of hcreditary right, generally subsisting in the royal
person; so the word, "successors," distinctly taken, must imply that this
inheritance may sometimes be broken through; or, that there may be a successor, without being the heir, of the king. And this is so extremely reasonable,
that without such a power, lodged somewhere, our polity would be very defective. For, let us 'barely suppose so melancholy a case, as that the heir
apparent should be a lunatic, an idiot, or otherwise incapable of reigning: how
miserable would the condition of the nation be, if he were also incapable of
being set aside! It is therefore necessary that this power should be lodged
somewhere: and yet the inheritance, and regal dignity, would be very preearious indeed, if this power were expressly and avowedly lodged in the hands of the
subject only, to be exerted whenever prejudice, caprice, or discontent, should
happen to take the lead. Consequently it can nowhere be so properly lodged
*196] as in the two houses of parliament, by and with the *consent of the
reigning king; who, it is not to be supposed, will agree to any thing improperly prejudicial to the rights of his own descendants. And therefore in the
king, lords, and commons, in parliament assembled, our laws have expressly
lodged it.
4. But, fourthly; however the crown may be limited or transferred, it still
retains its descendible quality, and becomes hereditary in the wearer of it. And
hence in our law the king is said never to die, in his political capacity; though,
in common with other men, he is subjcct to mortality in his natural: because
immediately upon the natural death of Henry! 'Villiam, or Edward, the king survives in his successor. For the right of the crown vests, eo instanti, upou his
heir; either the Iueres natus, if the course of descent remains unimpeached, or
the hares jactus, if the inheritance be under any' particular settlement.
So
that there can be no interregnumj2 but, as Sir Matthew Hale(b) observes, the
right of sovereignty is fully invested in the successor by the very descent of the
crown. And therefore, however acquired, it becomes iu him absolutely hereditary, unless by the rules of the limitation it is otherwise oruered, and determined. In the same manner as landed estates, to continuo our former comparison, are by the law hereditary, or descendible to the heirs of the owner;
but still there exists a power, by which the property of those lands may be
transferred to another person. If this transfer be made simply and absolutely,
the lands will be hereditary in the new owner, and descend to his heir-at-laws
but if the transfer be clogged with any limitations, conditions, or entails,
the lands must descend in that channel, so limited and prescribed, and no
other.
In these four points consists, as I take it, the constitutional notion of heredi'ary right to the throne: which will be still further elucidated, and made clear
(I) 1

m.t. P. c. 61.

2 Hence the statutes passed in the first year after the restoration of Car. II. are always
called the acts in the twelfth year of his reign; and all the other legal proceedings of
that reign are r=ekoned from the year 1648, and Dot from IG60.-CnRIsTIAK.
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beyond all dispute, from a short historical view of the successions to the CrL'WD
of Englaud, the doctrines of our ancient lawyers, and the several acts of parliament thai have from time to time been made, to create, to declare, to confirm,
to limit: or to bar, the hereditary *title to tho throne.
And in the pur- [*197
suit of this inquiry we shall find, that, from the days of Egbert, tho first
solo monarch of this kingdom, even to tho presont, the four cardinal maxima
above mentioned have evcr been held the constitutional canons of succession.
It is true, the succession, through fraud, or force, or sometimes through necessity, when in hostile times the crown descended on a minor or the like, hall
been very frequently suspended; but has generally at last returned back into
the old hereditary channel, though sometimes a very considerable period has
intervened.
And, even in those instances where tho succession has been violated, the crown has ever been looked upon as hereditary in the wearer of it.
Of which the usurpers themselves were so sensible, that they for the most part
endeavoured to vamp up some feeble show of a title by descent, in order to
amuse the people, while they gained the possession of the kingdom. And, when
possession was once gained, they considered it as the purchase or acquisition of
a new estate of inheritance, and transmitted or endeavoured to transmit it to
their own posterity, by a kind of hereditary right of usurpation.
King Egbert, about the year 800, found himself in possession of tho throne
of the West Saxons, by a long and undisturbed descent from his ancestors of
above three hundred years. How his anoostors acquired their title, whether by
force, by fraud, by contract, or by election, it matters not much to inquire; and
is indeed a point of such high antiquity, as must render all inquiries at best but
plausible guesses. His right must be supposed indisputably good, because we
know no better.
The other kingdoms of the heptarehy ho acquired, some by
consent, but most by a voluntary submission. And it is an established maxim
in civil polity, and the law of nations, that when one country is united to another in such a manner, as that one keeps its government and states, and the
other Ioses thorn; the latter entirely assimilates with or is melted down in the
former, and must adopt its laws and customs.(c)
And in pursuance of this
maxim there hath ever been, since the union of the hoptnrchy in Icing Egbert, a
*general acquiescence under the hereditary monarchy of the West [*198
Saxons, through all the united kingdoms.
From Egbert to the death of Edmund Ironside, a period of above two hundred years, the crown descended regularly, through a succession of fifteen
princes, without any deviation or interruption:
save only that the sons of ~ing
Ethelwolf succeeded to each other in the kingdom, without rcgard to tho children of the elder branches, accordinl? to the rule of suecession prescribed by
their father and confirmed by the wittena-gemotc, in the heat of tho Danish
invasions; and also that Icing Edred, the uncle of Edwy, mounted the throno for
about nine :rears, in the right of his nephew, a minor, tho times being very
troublesome and dangerous.
But this was with a view to preservo, and not to
destroy, the ~uccession; and accordingly Edwy succeeded him.'
King Edmund Ironside was obliged, by the hostile irruption of tho Danes, at
first to divide his kingdom with Canute, king of Denmark; and Canute, after
his death, seized tho whole of it, Edmund's sons being driven into foreign countries. Here tho succcssion was suspended by actual force, and a now family
introduced upon the throne: in whom however this new-acquired throne continued hereditary for three roi~s; when, upon the death of Hardlknute, the
ancient Saxon line was restored in the pcrson of Edward the Confessor.
He was not indeed the true heir to the crown, being the younger brother of
king Edmund Ironside, who had a son Edward, sirnamed (from his exile) the
outlaw, still living.' But this son was then in Hungary;
and, tho English
(.) Pn1f. L. ofN. and N. b. 8, c.12,

16.

• But Edmund. the son of Edward the elder, was put aside to make way for .Athelstan,
his bastard brother; and Edmund, his brother, succeeded him.-CUlTTY.
•It has been remarked that Edmund Ironside being illegitimate, Edward the Cono
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having just shaken off the Danish yoke, it was necessary that someoody on the
spot should mount the throne; and the Confessor was the next of the royal
line then in England.
On his decease without issue, Harold II. usurped the
throne; and almost at the same instant came on the Norman invasion: the
right to tho crown being all the time in Edgar, sirnamed Atheling, (which
signifies in tho Saxon lan~uage illustrious, or of royal blood,) who was the son
*199J of Edward the Outlaw, and grandson of Edmund *Ironside; or as
Matthew Parise d) well expresses the sense of our old constitution, "Ed.
mundus autem latusferreum, rex natura!is de stirpe regum, genuit Eriwardum; et Ed.
wardus genuit Edqarutn, cui de jure debebaiur regnum Anglorum."
William the Norman claimed the crown by virtue of a pretended grant from
king Edward the Confessor; a grant which, if real, was in itself utterly invalid;
because it was made, as Harold well observed in his reply to William's do.
mand,(e) "absque generali senatus et populi conventu et edicto;" which also very
plainly implies, that it then was generally understood that the king, with consent of the general council, might dispose of the crown, and change the line of
succession. William's title however was altogether as good as Harold's, ho
being a mere private subject, and an utter stranger to the royal blood. Edgar
Atheling's undoubted right was overwhelmed by the violence of tho times;
though frequently asserted by the English nobility after the conquest, till such
time as he died without issue: but all their attempts proved unsuccessful, and
only served the more 'firmly to establish tho crown in the family which had
newly acquired it.
This conquest then by William of Normandy was, like that of Canute before,
a forcible transfer of the crown of England into a new family: but the crOIVD
being so transferred, all the inherent properties of the crown were with it
.trausferred also. For, tho victory obtained at Hastings not being(f) a victory
.over the nation collectively, but only over the person of Harold, the only right
that the Conqueror could pretend to acquire thereby, was the right to possess
the crown of England, not to alter the nature of the government.
And therefore, as the English laws still remained in force, he must necessarily take the
crown subject to those laws, and with all its inherent properties; the first and
principal of which was its descendibility. Here then we must drop our race of
Saxon kings, at least for a while, and derive our descents from 'William the
.Conqueror as from a new stock, who acquired by right of war (such as it is, yet
'*200J still the *dernier resort of kings) a strong and undisputed title to the in.
heritable crown of England.
Accordingly it descended from him to his sons William II. and Henry I.
Robert, it must be owned, his eldest son, was kept out of possession by the arts
and violence of his brethren; who perhaps might proceed upon a notion, which
prevailed for some time in the law of descents, (though never adopted as the
rule of public successions,)(g) that whcn the eldest son was already:provided
for, (as Hobert was constituted duke of Normandy by his father's will,) in such
a case the next brother was entitled to enjoy the rest of their father's inheritance. But, as he died without issue, Henry at last had a good title to the
throne, whatever he might have at first.
Stephen of Blois, who succeeded him, was indeed the grandson of the Conqueror, by Adelicia his daughter, and claimed the throno by a feeble kind of
hereditary right: not as being the nearest of the male line, but as the nearest
male of the blood royal, excepting his elder brother Theobald, who was earl of
Blois, and thcreforo seems to have waived, as he certainly never insisted on, so
troublesome and precarious a claim. The real right was in the empress Matilda,
-or Maud, tho daughter of Henry I.; the rule of succession eeing, (where women
.are admitted at all.) that the daughter of a son shall be-preferred to the son of
a. daughter. So that Stcphen was little better than a mere usurper; and there(f) Hale, mst. C. L. c. 6. Seld. Review of Tlth.., c. 8.
See Lord Lyttleton'. LIfe of Henry U. Tol. I. p. 467.

A.D. roee,
(.) William of !Ialmsb. L 3.

(4)

f!'ssor the legitimate

(#)

Bon of Ethelred

the Unready, was the true heir to the crown, at
-

I~""t in preference to Edmund or any child of his.-CoLERIDGI.
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fore he rather chose to rely on a title by election,th) while the empress Muud'
did-not fail to assert her hereditary right by the sword: which dispute was at-'
tended with various success, and ended at last in the compromise made at Walling.
ford, thut Stephen should keep the crown, but that Henry, the son of Mund•
..hould succeed him, as he afterwards accordingly did.
Henry, the second of that name, was (next after his mother Matilda) the uri.
doubted heir of William the Conqueror; but he had also another connection in'
blood, which endeared *him still further to the English. He was lineally [*"0]
descended from Edmund Ironside, the last of the Saxon race of heredi..
taty kings. For Edward the Outlaw" the son of Edmund Ironside, had (beside&'
Edgar Athelirig, who died without issuo)'a daughter Margaret, who was married
to Malcolm, king Of Scotland, and in her the Saxon hereditary right resided.
By Malcolm she had, several children, and among the rest Matilda the wife of'
Henry I'., who by him' had the empress Maud, the mother of Henry II. Upon
which account the Saxon line is in OUr histories frequently said to have bean'
restored in his person, though in reality that right subsisted in the sons' of
Malcolm by queen Margaret; king Henry's best title being as heir to the COJl-queror
From Henry ll. the crown descended to his eldest son Richard I., who dying
childless, the right vested in his nephew Arthur, the son of Geoffrey his' next'
hrother; .but John, the youngest son of king Henry, seized the throne, claiming"
as appears from his charters, the crown by hereditary right ;(i) that is to say,
he was next of kin to the' deceased king, being his surviving brother: whereas
Arthur was removed one degree further, being his brother's son, though by
right of representation he stood- in the place of his father Geoffrey. And howover flimsy this title, and those of William Rufus and Stephen 01' Blois, may
appeal' at this distance to us, after the law of descents hath now been settled
for so many centuries, they were sufficient to puzzle the understandings of our'
brave but unlettered ancestors: Nor, indeed, can we wonder at the number of
partisans who espoused the pretenslonsof king John in particular, since even
in the reign of his father, king Henry II., it was a point undetermined,(k)
whether, even in common inheritances, the child of an elder brother should sueceed to-the land in right of representation, or the youngcr surviving brother ill
right of proximity of blood. Nor is it to this day decided, in the collateral
succession to the fiefs of the empire, whether the order of the stocks, or tho'
proximity of degree', shall take phice.(l)
However, on the death of Arthur
*and his, sister Eleanor without issue, a clear and indisputable tWo [*209
vested in' Henry Hr., the' son of John; and from him to Richard the
..
Second, ~ succession of six generations, the crown descended in the true horeditary line.' Under one of' which race of princes(m) we find it declared iu parlia-'
ment, "that the law of the crown of England is, and always hath been, that'
the" children of the kin'g of England, whether born in England or elsewhere.
ought to bear the inheritance after the death of their ancestors: which· law our
sovereign' lord the' king, the prelates, earls, and barons, and other great men,
together-with all-the commons in parliament assembled, do approve and affirtn
forever."
Upon Richard the Second's resignation of the crown, he having no 'children,
he :rightlresulted to the' issue of his grandfather Edward III. That kjn'~ had
mall)" children besides 'his' eldest, Edward the black prince of Wales"the father
of Richard: II. i but to avoid confusion, I shall only mention three:- William,
his 'second 'son, who diedwithout issue; Lionel, duke of Clarence, his thirdsonj
and John of. Gaunt, duke of Lancaster, his' fourth. By the rules of snceesslon,
therefore, the posterity of Lionel, duke of Clarence, were entitled to the throne
upon-the 'reslgnation of king Richard]. and had- accordingly been declared by
th'e'king"manyyears
before, the presumptive: heirs-of the crown; which deols(.) " ~
SttphanlU ])d gratia IUS.,,, .. ckri tt populi in
"'Uem .Anglorum tlectlU, .t-c." (CUrt. A.D, 1136. RIc. de H ...
rnstald.3U. Hearne ad Gui£."Nt.uIi7'. 71l,)
(')"-&uni .AngU,.; quod 7UJbir-)U'I'rcampttit h/n'rxli1a1'UJ." Spelm. H"t. R. Jtih.. apud Wilkins, 3M.

Vor..L-ll

') GIanT. I. 7, c. 3.
I) Mod. Un. mat. %xx, 512 •
..
~ ) Stat.'26 Ed ... m. 1It.::'
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ration was also confirmed in parliament. en) But Henry, duke of Lancaster,
the son of John of Gaunt, having then a large army in the kingdom, the pretence
of raising which was to recover his patrimony from the king, and to redress the
grievances of the subject, it was impossible for any other title to be asserted
with any safety, and he became king under the title of Henry IV. But, as Sir
Matthew Hale remarks,(o) though the people unjuatly assisted Henry IV. in his
usurpatlon of the crown, yet he was not admitted thereto until he had declared
that he claimed, not as a conqueror, (which he very much inclined to do,(p)
but as a successor, descended by right line of the blood royal, as appears from
the rolls of parliament in those times. And, in order to this, he set up a show
*903
of two titles: *the one upon the pretence of being the first of the blood
.... ] royal in the entire male line, whereas the duke of Clarence left only one
daughter, Philippa; from which female branch, by a marriage with Edn.ond
Mortimer, earl of March, the house of York descended: the other, by reviving
an exploded rumour, first propagated by John of Gaunt, that Edmond, earl of
Lancaster, (to whom Henry's mother was heiress,) was in reality the elder brother of king Edward L; though his parents, on account of his personal deformity,
had imposed him on the world for the younger; and therefore Henry would be
entitled to the crown, either as successor to Richard II. in case the entire male
line was allowed a preference to the female; or even prior to that unfortunate
prince, if the crown could descend through a female, while an entire male line
was existing.
However, as in Edward the Third's time we find the parliament approving
and affirming the law of the crown, as before stated, so in the reign of Henry
IV. they actually exerted their right of new-settling the succession to the
crown. And this was dono by the statute 7 Hen. IV. c. 2, whereby it is
enacted, "that the inheritance of the crown and realms' of England and
France, and all other the king's dominions, shall be set and remain(q) in the
person of our sovereign lord the king, and in the heirs of his body issuing;"
lind prince Henry is declared heir apparent to the crown, to hold to him and
the heirs of his body issuing, with remainder to the Lord Thomas, Lord John,
nnd Lord Humphry, the king's sons, and the heirs of their bodies respectively;
which is indeed nothing more than the law would have done before, provided
• Henry the Fourth had been a rightful king. It however serves to show that
It was then generally understood, that the king and parliameut had a right to
new-model and regulate the succession to the crown ; and we may also observe
with what caution and delicacy the parliament then avoided declaring any
"'204J sentiment of Henry's original title. However, Sir Edward Coke more
than once expressly declares,(r) that at the time of *passing this act
the right of the crown was in the descent from Philippa, daughter and heir of
Lionel duke of Clarence.
Nevertheless the crown descended regularly from Henry IV. to his .son and
grandson Henry V. and Vl.; in the latter of whose reigns the house of York
asserted their dormant title; and, after imbruing the kingdom in blood and
confusion for seven years together, at last established it in the person of Edward IV. At his accession to the throne, after a breach of the succession that
continued for three descents, and above threescore yoars, the distinction of a
king de jure and a king de facto began to be first taken; in order to indemnify
such as had submitted to tho late establishment, and to provide for the peace
of the kingdom, by confirming all honours conferred and all acts done by those
who were now called tho usurpers, not tending to the disherison of the rightful
heir, In statute 1 Edw. IV. c. 1, the three Henrys are styled. "late kirigs of
En~land successively in dedo, and not of ryght."
And in all the charters
which I have met with of king Edward, wherever he has occasion to speak of
any of tho line of Lancaster, he calls them "nuper de facto, et non de jure, reg~
t1nglia> "
(a) S1andford'. G.neal. RJ1t. 246.
to) Riot. C. L. c. 6.
(.) Stld. tit. hon.l, 3.

1~2

"'Y'

(,) &it.
d demotJogI
(r) , IDit. if! 0 206.

OF PERHONS.

CHAP.8.J

20-1

Edward IV. left two sons and a daughter; the eldest of which sons, king
Edward V., enjoyed the regal dignity for a very short time, and was then
deposed by Richard, his unnatural uncle, who immediately usurped tho royal
dignity, having previously insinuated to tho populace a suspicion of bastardy
in the children of Edward IV. to make a show of some hereditary title: aftcr
which he is generally believed to have murdered his two nephews, upon whose
death tho right of the crown devols ed to their sister Elizabeth.
The tyrannical reign of king Richard III. gave occasion to Henry earl of
Richmond to assert his title to the crown; a title tho most remote and unaccountable that was ever set up, and which nothing could have given success
to but tho universal detestation of tho then usurpor Richard. For, besides that
he claimed under a descent from John of Gaunt, whoso titlo was now exploded,
the claim (such as it was) was through John earl of Somerset, a bastard son,
begotten by John of *Gaunt upon Catherine Swinford. It is true that, [*205
by an act of parliament 20 Ric. II. this son was, with others, legitimated
•
and made inheritable to all lands, offices, and dignities, as if he had been born
in wedlo~k; but still with an express reservation of tho crown, "excepta dignitate reqali" (S)5
Notwithstanding all this, immediately after the battle of Bosworth Field, he
assumed the regal dignity; the right of tho crown then being, as Sir Edward
Coke expressly declares,(t) in Elizabeth, eldest daughter of Edward IV.; and
his possession was established by parliament, holden the first year of his reign.
In the act for which purpose the parliament seems to have copied the caution
of their predecessors in tho reign of Henry IV.; and therefore (as Lord Bacon
the historian of this reign observes) carefully avoided any rccognition of
Henry VIVs right, which indeed was none at all; and the king would not
have it by way of new law or ordinance, whereby a ri~ht might seem to bo
created and conferred upon him; and therefore a middle way was rather
chosen, by way (as the noble historian expresses it) of establishment, and that
under covert and indifferent words, "that the inheritance of the crown should
rest, remain, and abide, in King Henry VII. and the heirs of his body;" thereby
providing for the future, and at the same time acknowledging his present posaession j but not determining either way, whether that possession was de jure or
de/acto merely, However, he soon after married Elizabeth of York, the undoubted heiress of the Conqueror, and thereby gained (as Sir Edward Coke(u)
declares) by much his best title to the crown. 'Whercupon tho act made in his
favour was so much disregarded, that it never was printed in our statute
books.
Henry the Eighth, the issue of this marriage, succeeded to the crown by
clear indisputable hereditary right, and transmitted it to his three children ill
successive order. But in his reign we at several times find the parliament
busy in regulating the succession to the kingdom. And, first, by *sta- [*201'
tute 25 Ken. VIII. e. 12, which recites the mischiefs which have and
)
may ensue by disputed titles, because no perfect and substantial provision hath
been made by law concerning the succession; and then enacts, that the crown
shall be entailed to his majesty, and the sons or heirs male of his body; and ill
default of such sons to the Lady Elizabeth (who is declared to be the king's
eldest issue female, in exclusion of the Lady Mary, on account of her supposed
t.) 4 Jnst. 36.
(Ij

(-) Ibid. 37.

Ibid. 37.

I It must be remarked
that Blackstone's assertion, on the authority of Coke, (4 Inst
37,) tha.t in the act of legitimation there was an express reservation excluding the right
of succession to the throne, has been discovered to be unfounded.
In the original rolls
of parliament, tho exception of the right of succession to the throne is not contained:
but it was introduced by interlineation on the patent-roll subsequently to the grant of
legitimation, and was included in the confirmation by Henry IV. It is clear the operative grant was the statute of Richard II.; and lIS that statute legitimated John of
Gaunt's children for all purposes, without exception, they were thereby made capable
of inheriting the crown. Sir N. Nicholas's Observ, on the State of Historical Literature.
p, 176. Bowyer's Const. Law, 105.-SRARSWOOD.
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iUegltiIhIlOy. by: the divorce of; her mother queen Catherine) and=tp the Lally
Elisabeth's, heirs of her body; and. so on. from, issue. female, to issue female,
and the heirs of their. bodies, by. course of inheritance acccrding :o·thcir, ages,
as the eroum.of England hath been.accustomed, and ouglti.to,go,.in case where there.
be heirs.female of'the, same: and in default-of issue female, thun to tho. king~8.
right- heirs forever.
This single. statute ia an ample-proof of all tbe.foun-positiona wo at first set out with,
But, upon the king's div.orce from Anne.Boleyn, thia.statutewaaj.with
regard
to tho. settlement of. the crown, repealed by statute 28 Hen, VIII. c. 7, wherein
the- Lady Elizabeth is also; as W,eU as, the Lady Mary, bastardized, and the
qrpwn settled on the. king's children by queen Jane Seymour, and his, future
wives ; and, in defect. of such children, then with this remarkable remainder, to
such persons as the king by lette;rs patent, or last will and testament, should
limit and- appoint the same! a vast power, but notwithstanding,
as it was-regularly vested in. him. by the supreme legislative authority, it was therefore indisputably: valid. But this power·was never carried. into execution; for by statute.
35 Hen. VIII. c. 1, the, king's tWI>.daughters are. legitimated again, and the
crown islimitcd to prince Edward by name, after that to the Lady Mary,.and,
then .to the LadY' Elizabeth: and, the heirs of'thelr respective-hodiesj which succession took effect accordingly, being indeed no other than the usual .course of,
the law, with regard to the- descent of the crown.
But lest, there should, remain any doubt in the minds of the people, through
this jumble of. acts for limiting the succession, by statute 1 Mar. st. 2,. c. 1,
*907]' queen Mary's. *hereditary right to the throne is. acknowledged
and.
..
recognised in these words :-" The crown of these realms is, most: lawfully, justly, and rigptly descended and come to the queen's highness. that now.
is, being the very true and, undoubted heir and inheritrix:thereof."
Andlagain,
upon the queen's marriage with Philip. of Spain, in the statute, which .settles
the preliminaries of that match,(x) tho hereditary right. to the crown ia thus
asserted.and declared :-" As, touching the right-of the queon's inheritance in
the realm and dominions of England, the- children, whether- male or, female,
shall succeed in them, according to the. known laws, statutes, and customs.of
the same:" which determination of the parliament, that- the. succession' shall
continue in tho usual course, seems tacitly to imply a, power, of new-modelling
and altering it, in case tho legislature had thought-proper.
On queen Elizabeth's accession, her. right is; recognised· in still. stronger, terms,
than her sister's; the- parliament acknowledging(y)
"that,the. quean's highness
is, and in very deed and of most mere right ought to be, by the laws of- God,
and.the laws.and-statutes.of
this realm, our most,lawful'and.rilYhtful.sove;reign
liege lady. and, qJleon; and that her highness, is, rightly, lineally, and.Iawfullydescended and. come of tho, blood, royal of this realm. of England; in- and. to
whoso princely; porson, and to the heirs of her body lawfully to- be .begotten,
after her, the imperial-crown and dignity of this realm doth belong."
And in,
the same reign, by statute 13 Eliz. c. 1, we find-the right of parliament to directthe succession of the crown -asserted in the most explicit words :-~, Iflany per~
'Ion shall, hold, affirm, or maintain that. the common, laws of'this realm, not,
altered by parliament, ought not to direct. the right- of tho crown of England;
or, that the queen's majesty; with and- by the authority of parliament, is.not
able to make laws and statutes of sufficient force and validity to limit and
bind the crown of this realm, and the descent, limitation, inheritance, and
govel:nment, thereof: such person, so holding, affirming, .or..maintaining, shall,
."08], *during the.life.of the queen, be guilty, of high: treason; and.after-her
~
. decease shall be guilty, of. a. misdemosnor., and forfeit his .goods- and
ebattels,"
On. the death. of q~een Elizabeth- without issue, the line -of-Henry VIII. became. extinct.
It therefore- became necessary to recur to tho other issue of'
Henry Y:II. by Elizabeth of York. his queen,; whose eldest daughter Mil.rgaret,
!lI~ring. married.J ames IY. king of' Scotland, king James the Siith of. Scotland,
C-) 1 Mar. at. 2, c. 2.
16.&
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and of Eng1ana the First, was the lineal descendant 'from that alliance. So that
in his person, as clearly as in Henry VIIL, centred all the claims of different
,'ompet.itors, from the conquest downwards, he being indisputably 'the lineal
heir of the Oonqueror ..~ And, what is still more remarkable, in his person also
centred the right of the Saxon monarchs, which had been suspended from the
conquest :till his accession. For, as formerly observed, Margaret, the sister of
Edgar Athelin9, the daughter of Edward the Outlaw, and grand-daughter of
king Edmund Ironside, was the person in whom the hereditary right of the
Saxon kings, supposin~ it not abolished by the conquest, resided. She married
Malcolm, king of -Seotland ; and Henry IT., by a descent from Matilda their
daughter, is generally called the restorer of the Saxon line. But it 'must be
remembered, that Malcolm by his Saxon queen had sons as well as daughters)
and that the royal family of Scotland, 'from that time downwards, were the off·
spring of Malcolm and Margaret.
Of this royal family, king Jh..les tl;e First
was the direct lineal heir, and therefore united in his person every possible claim
by hereditary right to the English as well as Scottish throne, being the heir
both of Egbert and William the Conqueror.
And it is no wonder that a prince of more learning than wisdom, who could
deduce an hereditary title for more than ei~ht hundred years, should easily be
taught by the flatterers of the times to believe there was something divine in
his right, and that the finger of Providence was visible in its *preserva.
[*209
tion. Whereas, though a wise institution, it was clearly a human institution; and the right inherent in him no natural, but a positive, right. And in
this, and no other, light was it taken by the :English parliament; who, by statute 1
Jao. I. e. 1, did "recognise and acknowledge, that immediately upon the dissolution and decease of Elizabeth, late queen of England, the imperial crown thereof
did by inherent birthright, and lawful and 'Undoubted succession, descend and
come to his most excellent majesty, as being lineally, 5ustly, and lawfully next
and sole heir of the blood royal of this realm."
Not a word here of' any right
immediately derived from Heaven; which, if it existed anywhere, must be
sought for among the aborigines of the island, the ancient Britons, among whose
'princes, indeed, some have gone to search it for him.(z)
But, wild and absurd as the doctrine of divine right most undoubtedly is, it
is still more astonishing, that when so many hereditary rights had centred in
this king, his son and heir king Charles the First should be told by thOROill.
'famous judges who pronounced his unparalleled sentence, that he was an elective
prince; elected by his :people, and therefore accountable to them, in his own
proper person, for his conduct.
The confusion, instability, and madness which
followed the fatal catastrophe of that pious and unfortunate prince, will be a
standing argument in favour of hereditary monarchy to all future ages; as they
proved at last to the then deluded people; who, in order to recover that peace
lind happiness, which for twenty years together they had lost, in a solemn parliamentary convention of the states restored the right heir of the crown. And
in the proclamation for that purpose, which was drawn up and attended by both
houses,(a) they declared "that, according to their duty and allegiance, they did
heartily,joyfully,
find unanimously acknowledge and proclaim, that immediately
upon the *decease of our late sovereign lord king Charles, the imperial
[*910
crown of these realms did by inherent birthright and lawful and undoubted succession descend and come to his most excellent majesty Charles the
Second, as being lineally, justly, and lawfully next heir of the blood royal of
(I) Elizabeth of York,
l!eotIand, was helrc8s of
Carte observes, that the

the mother of queen ~argaret of
the house of Mortimer. And Mr.
house of Mortimer, in virtue 'Of ita
d....,,,t from 0lad,yB,oWl Bisler to lJewellln ap Jorwerth

the Great, had the true right to the princlpallty ofWaI ...
Hist. Eng. hi. 105.
(c) Com. Jour. 8 ~ay, 1660.

• This position is correct only on the assumption that the will of Henry VIII., whereby
he (by virtue of the statute 28 Hen. VIII. c. i) entailed the crown on the descendants
of his youngest sister, Mary, duchess of Suffolk, before those of Margaret, queen of Scots,
is not authentic and valid; for there were descendants of Mary living at the decease 0'
queen Elizabeth, Bowyer's Const. Law, 108. Hallam, rol. i. p. 395.-<;:uUSWOOD.
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this realm: and thereunto they most humbly and faithfully did submit and oblige
themselves, their heirs, and posterity forever."
Thus I think it clearly appears, from the highest authority this nation is acquainted with, that the crown of EnlJland hath been ever an hereditary crown,
though subject to limitations by parliament. The remainder of this chapter will
consist principally of those instances wherein the parliament has asserted or exercisod this right of altering and limitin~ the succession; a right which, we have
seen, was before exercised and asserted m the reigns of Henry IV., Henry VII.,
Henry VIII., queen Mary, and queen Elizabeth.
1'he first instance, in point of time, is the famous bill of exclusion, which raised
such a ferment in the latter end of the reign of king Charles the Second. It is
well known that the purport of this bill was to have set aside the king's brother
and presumptive heir, the duke of York, from the succession, on the score of his
being a papist ; that it passed the house of commons, but was rejected by the
lords; the king having also declared, beforehand, that he never would be
brought to consent to it. And from this transaction we may collect two things:
1. That the crown was universally acknowledged to be hereditary; and the
inheritance indefeasible unless by parliament: else it had been needless to prefer such a bill. 2. That the parliament had a power to have defeated the inheritanee: else such a bill had been ineffectual. The commons acknowledged
the hereditary right then subsisting; and the lords did not dispute the power,
but merely the propriety, of an exclusion. However, as the bill took no effect,
king James the Second succeeded to the throne of his ancestors; and might
have enjoyed it during the remainder of his life but for his own infatuated
conduct, which, with other concurring circumstances, brought on the revolution
in 1688.
*')11]
*The true ground and principle upon which that memorable event
...
proceeded was an entirely new case in politics, which had never before
happened in our history,-the
abdication of the reigning monarch, and the
vacanc:y of the throne thereupon. It was not a defeasance of the right of succession, and a new limitation of the crown, by the king and both houses of parliamcnt : it was the act of the nation alone, upon a conviction that there was no
king in being. For, in a full assembly of the lords and commons, met in a convention upon the supposition of this vacancy, both houses(b) came to this resolution :-" That king James the Second, having endeavoured to subvert the constitution of the kingdom, by breaking the original contract between king and
people; and, by the advice of jesuits and other wicked persons, having violated
the fundamental laws ; and having withdrawn himself out of this kingdom; has
abdicated the government, and that the throne is thereby vacant." Thus ended
at once, by this sudden and unexpected vacancy of the throne, the old line of
succcssion; which from the conquest had lasted above six hundred years, and
from the union of the heptarchy in kin!?:Egbert almost nine hundred. The facts
therr selves thus appealed to, the king s endeavour to subvert the constitution
by hreaking the original contract, his violation of the fundamental laws, and
his withdrawing himself out of the kingdom, were evident and notorious; and
the consequences drawn from these facts, (namely, that they amounted to an
bdieation of the government; which abdication did not affect only the person
of the king himself, but also all his heirs, and rendered the throne absolutely
lind completely vacant,) it belonged to our ancestors to determine.' For, when(I) Com. Jour. 7 Teb.l6S8.

The convention in Scotland drew the same conclusion, viz., the vacancy of the throne,
The mystery of the
declaration of the English convention betrays that timidity which it was intended to
conceal:-"The
estates of the kingdom of Scotland find and declare, that king James
Seventh, being a professed papist, did assume the royal power, and acted as a king without ever taking the oath required by law; and had, by the advice of evil and wicked
counsellors, invaded the fundamental constitution of this kingdom, and altered it from
tI. legal and limited monarchy to an arbitrary despotic power; and had governed the
tILDleto the subversion of the protestant religion and violation of the laws and Iibertles
JaG
I

fron, premises and in language much more bold and intelligible.
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ever a. que-non anses between the society at large and any magistrate vested
with power~ \wigillall,}' delegated by that society, it must be decided by the
voice of the ~,.cicty it.l<\·lf:there is not upon earth any other tribunal to resort
to. And tha- these eoi.sequences were fairly deduced from these facts, our
ancestors have -olomuly determined, in a full parliamentary convention representing the whole soeioiy The *reasons upon which thcy decided may [*9.19
be found at largo. in till' I' ...rliamentary proceedings of thc times; and
......
may be matter of "o\fl"':ut}veamusement for us to contemplate, as a speculative
point of history. B ..t care must be taken not to carry this inquiry further than
merely for instruction or amusement,"
The idea, that the consciences of posterity wore concerned in the rectitude of their ancestors' decisions, gave birth
to those dangerous political heresies, which so long distracted the state, but at
length are all happily extinguished. I therefore rather choose to consider this
great political measure upon the solid footing of authority, than to reason in its
favour from its justice, moderation, and expedience: because that might imply
a right of dissenting or revolting from it, in case we should think it to have
been unjust, oppressive, or inexpcdient. Whereas, our ancestors having most
indisputably a competent jurisdiction to decide this great and important question, and having in fact decided it, it is now become our duty at this distance
of time to acquiesce in their determination; being born under that establishment
which was built upon this foundation, and obliged by every tie, religious as well
as civil, to maintain it.'
But, while we rest this fundamental transaction, in point of authority, upon
grounds the least liable to cavil, we arc bound both in justice and gratitude to
add, that it was conducted with a temper and moderation which naturally arose
from its equity; that, however it might in some respects go beyond the letter
of our ancient laws, (the reason of which will more fully appear hercafter,)(c) it
was agreeable to the spirit of our constitution, and the ri~hts of human nature;
and that though in other points, owing to the peculiar CIrcumstances of thingu
and persons, it was not altogether so perfect as might have been wished, yet
from thence a new era commenced, in which the bounds of prerogative and
liberty have been better defined, the principles of government more thoroughly
(0) See chap 7.

of the nation, inverting all the ends of government, whereby he hadforefaulted the crown.
and the throne was become vacant." Tyndal, 71 Fol, Com. of Rapin.-CURISTIAN.
8 What amusement may be found in viewing the ruins of a great political machine thus
broken up, disjointed, and scattered, may be matter of taste; but of the deep and awful
instruction to be derived by both king and people from such view there cannot exist a
reasonable doubt. The commentator rightly mentions" powers originally delegated by
society," and recognlses .... the voiee of that society" as the only tribunal competent to
decide upon a question arising between society at large and the delegate; and it is somewhat remarkable, therefore, that he did not finish these memorable and honest sentences
in the same manly breath. It was in the rugged school for political instruction, just and
wise in the main, the long parliament, temp. Cha. 1., that many of the men who assisted
in finally driving this weak though conscientious sovereign from his throne, became
deeply imbued with the principles of legal resistance, and with the duty of applying
them whenever circumstances should appear to justify their application.c-Carrrr.
, This is not the only instance in which the learned commentator's abstract love of
Iiherty, coupled with his reverence for the constitution as it is established, has involved
him in a political fallacy. By what process of reasoning it can be demonstrated that it
1& roUT duty to acquiesce in the demonstrations
of our ancestors, though they were bound
by no such obligation with regard to theirs, is not easily to be conceived. Yet such is
by plain and natural inference a proposition of our author. The principle that a people
have the right to choose and to regulate their own form of government, if true in 1688,
does not become false, by the lapse of time, in 1825; and, reasoning a priori, it may be
more safely exercised now than at any antecedent period, because the science of government is better understood.
The respect and attachment due to the institutions of a freo
state like ours, so far from being compromised, are included and avowed in this sentiment. And the learned commentator might have better urged the improbability of thA
nation again having occasion to exercise this power over the constitution, than have
enforced the obligation to maintain the constitution because we are born under it.CHITTY.
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examined and understood, .and the rights of the subject-more explicitly gu;n:<!ed
by legal provisions, than in any other period of the English history.: In ,par,
*91 n 1 ticular it is ;f<worthy observation that the .convention, in .this their judgr. ",J ment, avoided with great wisdom the wild extremes into which the
visionary theories of some zealous republicans would have led them. They held
that this misconduct of king James amounted to .an endeavour to subvert the
constitution; and not to an .actual.subvep3iou, or total dissolution, of the government, according to ~e principles of Mr. Locke :(d) which would have reduced
the society almost to a state of nature; would have levelled all distinctions of
honour, rank, offices, and property;'
would have annihilated the sovereign
power, and in consequence have repealed all positive laws i and would have len.
the people at liberty to have erected a new system of state upon a new foundation of polity. They therefore very prudently voted it to amount to no ~ON
than an abdication of the government, and a consequent vacancy of the thronej
whereby the government was allowed to subslat, though the executive magis.
trate was gone, and the kingly office to remain, though king James was no
longer king.(e)
And thus the constitution was kept entire; which upon every
sound principle of government must otherwise have fallen to pieces, had so
principal and constituent a part as the royal authority been abolished, or even
suspended.
.
This single postulatum, the vacancy of the throne, being once eatablished, the
rest that was then done followed almost of course. For, if the throne he at any
time vacant, (which may happen by other means besides that of abdication; as
if all the blood royal should fail, without any sueceseor appointed by parliament;)
if, I say, a vacancy by any means whatsoever should happen, the right of disposing of this vacancy seems naturally to result to the lords and commons, the
trustees and representatives of the nation.19 For there are no other hands in
which it can so properly be intrusted; and there is a necessity of its being intrusted somewhere, else the whole frame of government must he dissolved and
perish. The lords and commons having therefore determined this main fundamental article, that there was a vacancy of the throne, they proceeded to fill up
*914
that vacancy in such manner as they *judged the most proper.
,And
- ] this was done by their declaration of 12 February, 1688,(f) in the following manner :-" that William and Mary, prince and princess of Orange, be,
and be declared, kinJf and queen, t<;>hold the crown and royal dignity during
their lives, and the life of the survivor of them; and that the' sole and full exercise of the regal power be only in, and executed by, the said prince of Orange,
in the names of the said prince and princess, during their joint Iives : and after
their deceases the said crown and royal dignity to be to the heirs of the body
of the said princess; and for default of such issue to the princess Anne of Denmark and the heirs of her body; and for default of such issue to the heirs of the
body of the said prince of Orange,"
Perhaps, upon the principles before established, the convention might (if thel
pleased) have vested the regal dignity in a family entirely new, and strangers
to the royal blood: but they were too well acquainted with the benefits of herei:Iitary succession, and the influence which it has by custom over the minds cf
the people, to depart any farther from the ancient line than temporary necessity
and self-preservation required.
They therefore settled the crown, first on king
Willi~m and queen Mary, king J ames's eldest daughter, for their joint lives:
then on the sllrVivQf of them ; and ~j:l,enon ~p'eissue of' queen Mary; npon failur~
(OJ On GoTt. p. 2, c. 19.
(.) ~'f of furr..~ 118,119:

V> Com. Jour.

12 Feb.lli88.

.

,

10 'l'he preamble
to the bill of rights expressly declares" that the lords spiritual ~n!1
temporal, and commons, assembled at Westminster, lawfully, fully, and freely represent
all the estates of the people of this realm."
The lords are not less the trustees and
guardians of their country than the members of the house of commons.
It WIIS justly
said, when the royal prerogatives were suspended during his majesty's illness, "t4l\.t the
two houses of parliament were the organs by which the people expressed their wU!/'....,.
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of such 'Issue, 'it was limited to the princess Anne, king James's second daughter,
and her iseue : and lastly, on failure of that, to the issue of king William, who
was the glandBon of Charles the First, and nephew as well as son-in-law of king
James the Second, being the son of Mary his eldest sister. This set tlement in.
eluded all -the protestant posterity of king Charles I., except such other issue
as king James might at any time have, which was totally .omitted through
fear of a popish succession. And this order of succession took effect accord
ingly.
..
These -three princes, therefore, king William, queen Mary, and queen .A nne,
did not take the crown by hereditary right or descent, but by way of donation
or purchase, as the *lawyers call it; by which they mean any method of [*2r
acquiring an estate otherwise than by descent.
The new settlement
a
did not merely consist in excluding king James, and the person pretended to J<l
prince of Wales, and then suffering the crown to descend in tho old heroa:.ary
channel: for the usual course of descent was in some instances brokon through]
and yet the convention still kept it in their eye, and paid a great, though not
total, regard to it. Let us see how the succession would have stood, ifno abdication had happened) and king James had left no other issue than his two
daughters. queen Mary and queen Anne. It would have stood thus: queen
Mary and her issue; quoen Anne and her issue; king William and his issue.
But we may remember, that queen Mary was only nominally queen, jointly with
her husband, king William, who alone had the regal power; and king William
was personally preferred to queen .Anne, though his issue was postponed to hers.
Clearly therefore these princes were successively in possession of the crown by
a title different from the usual course of descents.
It was towards the end of king William's reign, when all hopes of any sur.
riving issue from any of these princes died :with the duke of Gloucester, that
the king and parliament thought it necessary again to exert their power of
limiting and appointing the succession, in order to prevent another vacancy of
the throne; which must have ensued upon their deaths, as no further provision
was made at the revolution than for the issue of queen Mary, queen Anne, and
king William. TIle parliament had previously, by the statute of 1 W. and M
st, 2, c. 2, er aeted, that every person who should be reconciled to, or hold com
munion with, the see of Rome, should profess the popish religion, or should
marry a papist, should be excluded, and be forever incapable to inherit, possess,
or enjoy the crown: and that in such case the people should be absolved from
tbeir allegiance, and the crown should descend to such persons, being protestants, as would have inherited the same, in case the person, so reconciled, hold.
ing communion, professing, or marrying, were naturally dead. To act therefore consistently with themselves, and at the same *time pay as much [*216
regard to the old hereditary line as their former resolutions would
admit, they turned their eyes on the princess Sophia, electress and duoheae
dowager of Hanover, the most accomplished princess of her age.(g) For, upon
the impending extinction of the protestant posterity of Charles the First, the
old law of legal descent directed them to recur to the descendants of James the
First; and the princess Sophia, being the youngest daughter of Elizabeth queen
of Bohemia, W)lO was the daughter of James the First, was the nearest of the
ancient blood royal who was not incapacitated by professing the popish religion.
On her, therefore, and the heirs of her body, being protestants, the remainder
of the crown, expectant on the death of king William and queen Anne, without
issue, was settled by statute 12 & 13 W. III. c. 2. And at the same time it wall
enacted, that whosoever should hereafter come to the possession of tho crown
should join in the communion of the church of England as by law established,
This is the last limitation of the crown that has been made by parliament
and these several actual limitations, from the time of Henry IV. to the present.
do clearly prove tho power of the king and parliament to now-model or alter
(') Sandford, in his geneaJogieaJ history, published A.D.
1671, epeakmg (page 635) of the princesee. Elizabeth,
Lcuiaa and Sophia, daughters uf the queen of Bohemia,

.'Y', the first W8lI reputed the most Iearned, the second the
greatest artist, and the wI one of Ihe moot ",.'compllshd
Iadi.. In Enrope.
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the succession. .And indeed it is now again made highly penal to dispute it·
fol" hy the statute 6.Anne, e. 7, it is enacted, that if any pers( n maliciously,
advisedly, and directly, shall maintain, by writing or printmg, that the kings
of this realm with the authority of parliament are not able to make laws to
bind the crown and the descent thereof, he shall be guilty of high treason; or
if he maintains the same by only preaching, teaching, or advised speaking, he
shall incur the penalties of a prosmunire.
The princess Sophia dying before queen Anne, the inheritance thus limited
descended on her son and heir king George the First; and, having on the death
of the queen taken effect in his person, from him it descended to his late
majesty king George the Sccond; and from him to his grandson and heir, our
present gracious sovereign, king George the 'I'hird,"
*<J17]
*Hence it is easy to collect, that the title to the crown is at present
...
hereditary, though not quite so absolutely hereditary as formerly: and
the common stock or ancestor, from whom the descent must be derived, is also
different. Formerly the common stock was king Egbert; then William the
Conqueror; afterwards in James the First's time the two common stocks united,
and so continued till the vacancy of the throne in 1688; now it is the princess
Sophia, in whom the inheritance was vested by the new king and parliament.
Formerly the descent was absolute, and the crown went to the next heir with.
out any rcstriction: but now, upon the new settlement, the inheritance is conditional; being limited to such heirs only, of the body of the princess Sophia, as
are protestant members of the church of England, and are married to none but
protestants.
ADd in this due medium consists, I apprehend, the true constitutional notior.
of the right of succession to the imperial crown of these kingdoms.
The
extremes.between which it steers, are each of them equally destructive of those
ends for which societies were formed and are kept on foot. Where the magistrate, upon every succession, is elected by the people, and may by the express
provision of the laws be deposed (if not punished) by his subjects, this may
sound like the perfection of liberty, and look well enough when delineated on
paper; but in practice will be ever productive of tumult, contention, and
anarchy, And on the other hand, divine indefeasible hereditary right, when
coupled with the doctrine of unlimited passive obedience, is surely of all eonsti.
tutions the most thoroughly slavish and dreadful. But when such an hereditary
right, as our laws have created and vested in the royal stock, is closely inter.
woven with those liberties, which, we have seen in a former chapter, arc
equally the inheritance of the subject; this union will form a constitution, in
theory the most beautiful of any, in practice the most approved, and, I trust, in
duration the most permanent.
It was the duty of an expounder of our laws to
lay this constitution before the student in its true and genuine light: it it! the
duty of every good Englishman to understand, to revere, to defend it.
11 From him again it descended to his eldest son, king George IV., who, dying without
issue, was succeeded by William IV., the third son of George III.,-the
second ron,
Frederick Augustus, duke of York, having previously died without Issue, On the death
of William IV. without legitimate issue, the inheritance descended to the only child 0:
E.lward, duke of Kent, the fourth son of George II!., who is d:.., tlT .'&In'. q'.tOOJ V},.c.o.u..

Ran.
170

OF PERSONS

OHAl' 4.]

CHAPTER

218

IV.

OF TIlE KING'S ROYAL FAMILY.

THE first and most considerable branch of the king's royal family, regarded
is the queen.
The queen of England is either queen regent, queen consort, or queen dOlOa{,er.
The queen regent, regnant, or sovereign, is she who holds the crown in her own
right; as the first (and perhaps the second) queen Mary, queen Elizabeth, and
queen Anne; and such a one has the same Pr0wers, prerogatives, rights, dignities, and duties, as if she had been a king. This was observed in the entrance
of the last chapter, and is expressly declared by statute 1 Mar.!. st. 3, c. V
But the queen consort is the wife of the reigning king; and she, by virtue of her
marriage, is participant of divers prcrogatives above other women.(a)
And, first, she is a public person, exempt and distinct from the king; and
not, like other married women, so closely connected as to have lost all legal or
separate existence so long as the marriage continues.
For the queen is of
ability to purchase lands, and to convey them, to make leases, to grant copyholds, and do other acts of ownership, without the concurrence of her lord;
which no other married woman can do:(b) a privilege as old as the Saxon era.(c)
She is also capable of taking a l?rant from the king, which no other wife is from
her husband; and in this particulnr she agrees with the Augusta, or piissima
regina conjux divi imperatoris of the Roman laws; who, according to Justinian,(d)
was equally *capable of making a grant to, and receiving one from, the [*919
emperor.
The queen of England hath separate courts and offices dis....
tinct from the king's, not only in matters of ceremony, but even of law; and
her attorney and solicitor general are entitled to a place within the bar of his
majesty's courts, together 'with the king's counsel.(e) She may likewise sue
and be sued alone, without joining her husband," She may also have a separate
property in goods, as well as lands, and has a right to dispose of them by will.'
] n short, she is in all le:,?al proceedings looked upon as a feme sole, and not as a
feme covert j as a single, not as a married woman.(f)
For which the reason
given by Sir Edward Coke is this: because the wisdom of the common law
would not have the king (whose continual care and study is for the publie, and
circa ardua regni) to be troubled and disquieted on account of his wife's domestic
affairs; and therefore it vests in the queen a power of transacting her own
concerns, without the intervention of the king, as if she was an unmarried
woman.
The queen hath also many exemptions and minute prerogatives.
For instance,
she pays no toll;(g) nor is she liable to any amercement in any court.(h)
But
by the laws of England,

(0) Fmch, L.86.
(.) 4 Rep. 23.
(.) Seld. Jan • .Angl. 1, 42. The instance meant, Ioe, citat.,
to where .iEthelsWlth, ....re to Burghred, kmg of the
11.!'CIans, granted a patent to Cnthwa!o.

5, 16, 26.
(.) Seld. tit. hon.I, 6, 7.
(I) Fmch, L. 86. Co. IJtt.l33.
(,) Co. Litt. 133.
(A) Fmch, L. 185.

(d) Cod.

I1tInry being the first queen that had sat upon the English throne, this statute was
passed, as it declares, for" the extinguishment of the doubt and folly of malrcious and
Ignorant persons," who might be induced to think that a queen could not exercise all
the prerogatives of a. king.-CHRISTIAN.
2 So our kings may settle lands in jointure on their queen, who may accept the same
And dispose of the profits. Stat. 32 Hen. VIII. c. 51. Statutes of the Realm, printed by
authority, not in the ordinary edition of the statutes.
If the existence of this statuto
had been better known, the stat. 39, 40 Geo. III. c. 88, ~~8, 9 might not have been deemed
expedient.
And acts of parliament relating to her need not be pleaded, she being a
public person. 8 Rep. 28. And, by various modern statutes, the king is enabled tft make
grants for her benefit. Stat. 2 Geo. III. c. 1; 15 Geo. III. c. 33; 47 Geo. III. st. 2, G. 45.OHITTY.
S Which if she omit to do, or otherwise dispose of them in her lifetime, both her real
and personal estate go to the king after her death. Co. Litt. 3. a. 133.a. Finch, 86. 1 Roll.
A.br.912.--CHITTY.
'
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in general, unless where the law has expressly declared her exempted, she is upon
the same footing with other subjccts; .being to all intents and purposes the king's
subject and not his equal: in like manner, asin ibc imperial law, "Augusta leqibus

soluta non est."(i)
The queen hath also soma 'pecuniary advantages, which form her a distinct
revenue e as, in the first place, she is entitled to an ancient perquisite called
queen-gold, or aurum reqince, which is a royal revenuc, belonging to every queen
consort during her marriage with the .king, and due from every person who hath
made a voluntary offering or fine to the King, amounting to ten marks or u~
wards, for and in consideration of any privilcges, grants, 1icenscs, :pardons, or
"'920] *other matter of royal favour conferred upon him by the kmg: and it
..,
is due in the proportion of one-tenth part or more, over and above the
entire offering or fine made to the king.; and becomes an actual debt of record
to the queen's majesty by the mere recording of the fine.(k) As, if an hundred
marks of silver be .given to the king for liberty to take in mortmain, or to have
a fair, market, park, chase, or free-warren; there the queen is entitled to ten
marks in silver, or (what was formerly an equivalent denomination) to one mark
in gold, by the name of queen-gold, or aurum reginaJ.(l) But no such payment
is due for any aids or subsidies granted to the king in parliament or convocation;
nor for fines imposed by courts on offenders, against their will; nor for voluntary presents to the king, without any consideration moving from him to the
subject; .nor for any sale or contract whereby the present revenues or possessions
of the crown are granted away or diminished.(m)
The original revenue of onr ancient queens, before and soon after the conquest,
seems to have consisted in certain reservations or rents out of the demesne
lands of the crown, which were expressly appropriated to her majesty, distinct
from the king. It is frequent in domesday book, after specifying the rent due
10 the crown, to add likewise the quantity of gold or other renders reserved to
.the qucen.(n)
These were frequently appropriated to particular purposes; to
buy wool for 'her majesty's use,(o) to purchase oil for her lamps,(p) or to furnish
her attire from head to foot,(q) which was frequently very costly, as one single
*'NI] robe in the fifth year of Henry II. *stood the dty of London in up~wards of fourscore pounds.(r)
A practice somewhat similar to that of
the eastern countries, where whole cities and provinces were specifically assigned
to purchase particular parts of the queen's apparel.(s)
And for a further addition to her income. this duty of queen-gold is supposed to have been originally
granted; those matters of grace and favour, out of which it arose, being frequently obtained from the crown by the powerful intercession of the queen.
There are traces of its payment, though obscure ones, in the book of domesday,
and in the great pipe-roll of Henry the First.(t)
In the reign of Henry the
Seeond the manner of collecting it ap'pears to have been well understood, and it
forms a distinct head in the ancient dIalogue of the exchequer,( u) written in the
time of that prince, and usually attributed to Gervase of Tilbury.
From that
time downwards it was regularly claimed and enjoyed by all the qneen consorts
of England till the death of Henry VIll.; though, after the accession of the
Tudor family, the collecting of it seems to have been much nef.O'lected: and there
being no queen consort afterwards till the accession of .Tames ., a period of near
sixty years, its very nature and quantity became then a matter of doubt; and,
being referred by the king to the chief justices and chief baron, their report of
it. was so very unfavourable)(v) that his consort queen Anne (though she claimed
l)Pf..L a. 3L
l'Ol. pip. 19. 22 Hen. II. ibid.) Oinlal Lund. coT'dtihanario

l

') pryn. .d..... "'g. 2.
') 12 Rep. "21. 4 Inst. 358.
Pryn. 6. lladox, lIiat..Exch. 24%.
(_) Ikd4OTd.ciTL. Kantf'. Lulml4 redd.per annum :t:XiiUb.
rIc.; ad ,put regime ,i uncia.! auri.-HerifordlClTL.
In Lent,
rk. t»nludud. td pr"J!O<1l<u "","";1 fJfflimU dmnlna..ua
(regina) In maner. prreUTIlarel ci nill oras <krutr.14 aut
il',a /a:waninln.
Pryn, Append. to .dUT. Reg. 2, 3.
(.) Qlu.,a coadunandi lanam regime. Domesd ibid.
(,,) C.nta. L1mll<m. Pro <ieo ird la..p>d. reginz. (Nag.
,ot.r,p. temp. Hm.IL ibid.)
II. r.cecmnu Berladre, :n:i.l pro cappa l'tgi ..... (Mag.
(_) Ibid.

• 1:1

=..

Teginre
(Mag. rot 2 Hm. ti: Mndox, II18t Exch. 419.1
l") Pro roM ad <>puI regt...... l]IUIltr ... l. et ~i •• ",Ii J.
(Mag. rot. 5 H ea, IL ibid. 250.)
(.) Sdere alum barbaro. reg.. lb-sUzTUm ac b'yrOTUfII,uxoribUl ciritaU.$ attrib~
""" modo; lure cimla.t muli<r4
r<thmiculum
pr~t,
htU in collu.., Me in criflU, d:c. (a..,.
in Vtrnm, lib. 3, c!p.33.)
(') See Mndox, I>Uctplal. Epiltdar. ~4. l'r11.dUT. Rtf/.
Append. 6.
(.) JAb. 2, c. 26(0) Mr. Prynne, with some appearance
reason, b:lmll
ate. that their reeearehea 'WeN very oupel1lcial. (AUT• .R'f
125.)
.

or

eHAI'.4:J

OF .EERSONS:

it),yet never thought proper to exact it. In 1635, 11 Car. I., a time fertile or
expedients for raising money upon dormant preccdents in our old records, (of
which ship-money was a fatal instance.) the king, at the petition of his queen,
Henrietta.Maria,
issued out his writ(w) tor levying it; but afterwards purchased
it of his consort at the price of ten thousand pounds; finding it, perhaps, too
trifling' and troublesome to levy. And, when afterwards, at the restoration, by
*the abolition of the military tenures, and- the fines that were consequent
[*992
upon them, the little that legally remained of this revenue was reduced
~..
to almost nothing at all, in vain did Mr. Prynne, by a treatise which docs honour
to his abilities as a painful and judicious antiquary, endeavour to excite queon
Catherine to revive this antiquated' claim .
.Another ancient perquisite belonging to the queen consort, mentioned by all
our old writers,(x) and, therefore only, worthy notice, is this: that, on the taking
of a whale on the coasts, which is a royal fish, it shall be divided between the
king and queen; the head only being-the king's property, and the tail of it the
queen's. v De sturqione observatur, quod rex illum habebit integrum: de balena vero
sufficit, si rex, habeat 'caput, et regina caudam." The reason of this whimsical
division, as.ossigned by our ancient records,(y) was to furnish the queon's wardrobe with whalebone.'
But further, though the queen is .in all respects, a subject, yot, in point of tho
security of her life and person, she is put.on the same footing with tho king. It
IS equally treason (by the statute 25 Edw. IlL) to compaas or imagine the death
of our lady the king's companion, as- of 'the king himself; and to violate or dofile tho queen consort, amounts to the same high crime] as well in tho person
committing the fact, as in the queen herself, if consenting. A law of Henry the
Eighth(.:;) made it treason also for any woman, who was not a virgin, to marry
tho king without informing him thereof; but this law WIlS soon after repealed,
it trespassing too strongly as well on natural justice as female modesty.!
If,
however, the queen be accused of-any species of treason, she shall (whether consort or dowager) be tried by the peers of parliament, as queen .Anne Bolcyn was
in 28 Hen. VIU.'
The husband of a.queen regnant, as prince George of Denmark was to queen
Anne, is her subject, and may be ~uilty of high treason against her;T but, in tho
mstance of conjugal infidelity, he IS not subjected to tho same penal *re- [*223
strictions: for which the reason seems to be that, if a queen consort is
'
unfaithful to the royal bed, this may debase or bastardize the heirs to the crown;
~.) 19 RytOJ RBd. 721.
Bractou, 1.3" c. 3. Britton, c.11:

(6.)

FIet. 1.1. c. 4.5 _t,

(,) Pryn. .Aur. Reo. 127.
('J stat. 33 Hen. vrrr, a. 21.

'The reason is -more whimsical than the division; for the whalebone lies. entirely in
the head.-CHRISTIAN.
5 This was a clause
in the act which attainted queen Catherine Howard and her
accomplices for her incontinence;
but it W88' not repealed till the 1 Edw. VI. o. 12,
which abrogated all treasons created since the memorable statute in the 25 Edw. III.CHRISTIAN.
'Anne Boleyn.was oonvicted of. high. treason in the court of the lord high-steward.
One of. the charges-against
this unhappy queen was that she had said "that the king
never had had her heart,"-a
declaration, if made, in which there was probably more
truth than discretion; but this.was adjudged to-be a.slander.of:her own issue, and therefore high treason, according to a-statute which had, been passed, about two years before
for her honour and protection. Harg, St. Tr. vol. xi .. p. 10•
.Articles of impeachment were prepared against queen Catherine Parr' for heresy, in
nresuming. to. controvert the. theological doctrines.of the, kin~; but; by her dexterity and
addt:~, she baffled the designs oLher· enemies, and regained the affections of that
capncious monarch. 4 Hume, 259.
Articles of impeachment for. high, treason were:exhibited against Henrietta, queen of'
Car, I.. from whioh she saved herself by an escape to France. 7 Hume, 10.-CnRIsTIAN.
TThe act. of'. naturalization, of his Royal.Highness.Prlnce
.Albert (3 &; 4 Vict. 0.2)
requiredi.in·the,usual
form. that.he should take the oath of allegiance and snpreroaoy.-·
SHARSWOOD.
U3,
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bat no such danger can be consequent on the infidelity of' the husband to 0.
queen regnant.
A queen dowager is the widow of the king, and, as such, enjoys most of the
privileges belonging to her as qneen consort. But it is not high treason to conspire her death, or to violate her chastity, for the same reason as was before
alleged, because the succession to the crown is not thereby endangered. Yet
still, pro diflnitate regali, no man can marry a queen dowager without special
license from the king, on pain of forfeiting his lands and goods. This, Sir Edward Coke(a) tells us, was enacted in parliament in 6 Hen. VI., though the stalute bc not in print," But she, though an alien born, shall still be entitled to
dower after the king's demise, which no other alien is.(b) A queen dowager,
whcn married again to a subject, doth not lose her regaf dignity, as peeresses
dowager do their peerage when they marry commoners. For Catherine, queen
dowager of Henry V., though she married a private gentleman, Owen ap Meredith ap Theodore, commonly called Owen Tudor, yet, by the name of Catherine,
queen of England, maintained an action against the bishop of Carlisle," And
so, the queen dowager of Navarre, marrying with Edmond earl of Lancaster,
brother to king Edward the First, maintained an action of dower (after the death
of her second husband) by the name of queen of Navarre.(c)
Tho princo of Wales, or heir-apparent to the crown, and also his royal consort, and the princess royal, or eldest daughter of the king, are likewise peculiarly regarded by the laws. For, by statute 25 Edw. III., to compass or conspire the death of tho former, or to violate the chastity of either of the latter,
are as much high treason as to conspire the death of the king, or violate the
chastity of the queen. And this upon the same reason as was before given:
because tho prince of Wales is next in succession to the crown, and to violate
his wife might taint the blood royal with bastardy; and the eldest daughter
*294] of the king is also alone inheritable" to the *crown, on failure of issue
'"
male, and therefore more respected by the laws than any of her younger
sistera," insomuch that upon this, united with other (feodal) principles, while
our military tenures were in force, the king might levy an aid for marrying his
eldest daughter, and her only. The heir-apparent to the crown" is usually made
C') 2 lust.

18. See Riley's PIac. ParI. 72ll) Co. Lilt. 31.

(.) lust-50.

r Mr, Hargrave, in a note to Co. Litt. 133, says that no such statute can be found.
Lord Coke there refers to it by 8 Hen. VI. No.7, in 2 Inst. 18; by 6 Hen. VI. No. 41.
ln Riley's Plac. Parl. it is called 2 Hen. VI.-CHRISTIAN.
8 The foregoing proposition is not really illustrated by the case of Catherine, inasmuch
as her marriage with 'tudor was carefully concealed, and not discovered till after her
burial,-when
it produced great public excitement and uproar, as she left four children.
It is needless to remind the reader that Tudor proved the ancestor of a new dynasty of
British sovereigns.- WARREN.
10 This should read" inheritable
alone ;" that is, not in coparcenary with her sisten..CoLERIDGE.
11 This statute perhaps was not meant to be extended
to the princess royal when she
had younger brothers Iiving, for the issue of their wives must inherit the crown before
the issue of the princess royal, yet their chastity is not protected by the statute.JHRISTIAN.
12'l'his creation has not been confined to the heir-apparent, for both queen .Mary and
queen Elizabeth were created by their father Henry VIII. princesses of 'Vales, each of
them at the time (the latter after the illegitimation of Mary) being heir-presumptive to
the crown. 4 Hume, 113.
Edward II. was the first prince of Wales. When his father had subdued the kingdom
of Wales, he promised the people of that country, upon condition of their submission,
to give them a prince who had been born among them, and who could speak no other
language. Upon their acquiescence with this deceitful offer, he conferred the principality
ofWal(',s upon his second son Edward, then an infant. Edward, by the death of his eldest
brother Alfonso, became heir to the crown; and from that time, this honour has been
appropriated only to the eldest sons or eldest daughters of the kings of England. 2
fTume,243.-CHRISTIAN.
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prince of Wales and earl of Chester" by special creation and investlturo j" but,
being the king's eldest son," he is by inheritance duke of Cornwall, without
:my new creatiou.(dya
(~)8 Rep. 1. ~ld. tit. or hOD. 2, 6.

U Selden tells us .. that the earldom of Chester was once also a principality, erected
into that title by parliament in 21 Rich. 11., wherein it was also ordained that it should
be given to the king's eldest son: But that whole parliament was repealed in the
first of Henry IV., although the earldom hath usually been since given with the princi~ality of Wales." Seld. tit. of hon. 2, 5, ~ l.-CURISTIAN.
lThs.t is, hy letters patent under the great seal of England.-CuRISTIAN.
151.ord Coke, in the Prince's case, in the 8th Report, has expressly advanced, that the
duchy of Cornwall cannot descend, upon the death of the king's first-born son, to the
eldest then living. But this position is beyond all controversy erroneous. Lord Hardwicke, in Lomax vs. Holmden, 1 Ves. 294, has observed, .. That the eldest son of the king
of England takes the duchy of Cornwall as primogenitU3; although lord Coke at the end
of the Prince's case says otherwise. But this was not the point there, being only an observation of his own, and has ever since been held a mistake of that great man. He was
also mistaken in the fact, in saying that Henry VIII. was not duke of Cornwall, because
not primogenitU3; for lord Bacon in his history of Henry VII. affirms the contrary, that
the dukedom devolved to him upon the death of Arthur; and this is by a great lawyer,
and who must have looked into it, as he was then attorney or solicitor general," But
this point was solemnly determined in 1613, upon the death of prince Henry the eldest
son of James I., in the case of the duchy of Cornwall, the report of which is inserted at
length in Collin's Proceedings on Baronies, p. 148. In which it was resolved that prince
Charles, the king's second son, was duke of Cornwall by inheritance.
It is more strange that lord Coke should have fallen into this mistake, as the contrary
appears from almost every record upon the subject.
In the 5th Henry IV., the second reign after the creation of the duchy, there is a
record, in which prince Henry makes a grant of part of the duchy lands to the countess
of Huntingdon, and the record states, that because the prince is within age, so that in
law his grant is not effectual to give a sure estate, he shall pledge his faith before the
king and all the lords of parliament, that when he attains his full age he shall grant a
sure estate against himself and his heirs; and that his three brothers, Thomas, John,
and Humphrey, shall in like manner pledge their faith to confirm the same estate, 81
issint aveigne, que Dieu» defende, que le dit duche unques decient en lours mains, if it should so
happen, which God forbid, that the said duchy should ever come into their hands, and
thereupon they all made a promise and took an oath to that effect. Rot. ParI. 5 Hen.
IV. No.4.
But the second son would not succeed to the dukedom, if his elder brother left issue:
in that case it would revert to the crown. The duke of Cornwall must be both the king's
eldest son and heir-apparent to the crown: this appears from a great variety of records,
que lea fitz ei.mes des rvia d' Engleterre, c' est assavoir, ceux qui serroient heirs proscheins du roialme
d'Engleterre,fuissent
dues de Cornewaile. Rot. Parl, 9 Hen. V. No. 20.
In a charter of livery of the duchy by Ed. IV. to his eldest son prince Edward, recited
in the rolls of parliament, the following sentence is part of the preamble :-Fdii pri71Wgeniti regum Anglim primo nativitatis sua: die majoris aique perfecta prasumuniur a:tatis, sic quod
liherationem dieti ducatus eo tunc Ii nobis petere valeant atque de jure obtinere debeani ac iii viginti et
uniU3 annorum atalis plena: fuissent, Rot. Parl, 12 Ed. IV. No. 14. From this and from
other authorities it follows that a duke of Cornwall is born of full age, or is subject to no
minority with respect to his enjoyment of the possessions annexed to the dukedom.
This is a strange species of inheritance, and perhaps is the only mode of descent which
depends upon the authority of a statute.
In the Prince's case, reported by lord Coke,
the question was, whether the original grant to Edward the Black Prince, who was
created in the 11th of Ed. III. duke of Cornwall, and who was the first duke in England
after the duke of Normandy, had the authority of parliament, or I\"asan honour conferred by the king's charter alone. If the latter, the limitation would have been void,
as nothing less than the power of parliament can alter the established rules of descent.
But notwithstanding it is in the form of a charter, it was held to be an act of the legis
Iature, It concludes, per ipsum regem et totum eoncilium in parliamento.-CHRISTIAN.
Lord Hardwicke, in the case of Lomax tis. Holmden, 1 Ves. sen. 294, concurs in that
free interpretation of the word primogenitU3 which Blackstone, Selden, lord Bacon, lord
Ellesmere, and Fitzherbert, all adopted, but which Mr. Christian, following the oUter
!lietum of lord Coke, disapproves.-HovEDEN.
15 The king's eldest living son and heir-apparent
takes, under the grant ann. 11 E. III ,
the dukedom of Cornwall, and retains it during the king his father's life: on the act:ell

175

224"'

OF THE: RIGHTS

~OOK

1·'

Tthe'rest of the' royal family may be considered, i~ f.vo'different lights, accord.
ing to the: different senses' in which the term royal/amity is used. The larger'
sense includes all those who are by any possibility' inheritable to the' erown..
Such, before the revolution, were' all the-descendants of 'William the Conqueror,
who had branehed into an amazing extent, by intermarriages with the ancientnobility.
Since the revolution and act of settlement, it means the protestant
issue of the princess Sophia j now comparatively few in number, but which, in
proness of time, may possibly be as largely diffused. Tlie more confined sense
includes only those, who are within a certain degree of propinquity to the reign.
ing prince, and to whom, therefore, the law pays an extraordinary regard and
respect; but, after that degree is past, they fall into the rank of ordinary subjects, and are seldom considered any further, unless called to the succession
Ilpon' failure of the nearer lines. For, though collateral consanguinity is regarded indefinitely, with respect to inheritance or succession, yet it is and can
only be regarded within some certain limits, in any other 'respect; by the natural
eonatitution of things and the dictates of positive law.(e)
The younger sons and dau~hters of the king, and other branches of the royal
tamily, who are not. in the Immediate line of succession, were therefore little'
further regarded by the aneient law, than to give them to a certain degree precedence before all peers and publie officers, as well ecelesiastical as temporal.
*225~ This is done by the s}utute 3~.¥en. ~III. c. 10, *whic~ enacts that no:
person, exeept the king's children; shall presume to sit. or have place
at the side of the cloth of estate in the parliament chamber; and that certain
great officers therein named shall have precedence above all dukes, except only
such as shall happen to be the king's son, brother.umcle, nephew, (which Sir
Edward Coke(/) explains to signify grandson or nepos,) or brother'S 'or sister's
son. Therefore, after these degrees are past, peers or others of the blood royal
are entitled to no place or precedence except what belongs to them by their'
personal rank or dignity: which made Sir EdwardWalker complain,(g) that,
by the ~asty creation of prince Rupert to be duke of Cumberland, and of.
the earl of Lenox to be duke of that name, previous to the creation of
king Charles's second son, James, to be duke of York, it, might happen'
that their grandsons would have precedence of the grandsons of the duke
.of York.
Indeed, under the description of the king's children his grandsons are"held to'
he included, without having recourse to Sir Edward Coke's interpretation
of'
nephew j and therefore, when his late majesty. king George
created his grand-:
son Edward, the second son of Frederick prince of 'Vales deceased, duke of·
York, and referred, it to the house of lords to settle his place-and precedence,.
they certifiod(h) that he ought to have place next to the late duke of Cumber.'
land, the then king's youngest son; and that' he mi~h t· have a seat' on the left
hand of the cloth of estate. But when, on the accession of his presentmajesty;
those royal personages ceased to take place as the children, and ranked'only as.
the brother and uncle, of the king; they also left their seats on the side of the
cloth of estate: so that when the duke of Gloucester, his majesty's'second
brother, took his, seat in, the house of peers,(i) he was placed, on the ·upper end. of',

n.

(.) See Et.all on CNlCztmU Omsll1lguimly.1n Law Tracts,
0x0n.1771.
(I) 4 Inst, 362.

410,

(,}Tracts, p. 301:
.
(A) Lorn.' Jour. 21 'Apt. 1760.
(I) Lorn.' Jour. 10 Jan. 1766.

sion of such, duke to the crown, the duchy vests in the king'a eldest son living, and.heir'
apparent.
But, if there be no eldest son and helr-apparent; the dukedomremains
with,
the-king, the-helr-presumptive in no case being, entitled ·to the-dukedom, See '1' Ve5.
2!l4, Collin's Bar, 148: The' rule- may- be shortly stated:' until a-prince be bomv tbe'
king is seized; but when' born, the prince becomesrseized-in fee of the possessions; and,
except-as- to-presentations
to benefices, leases generelly-made' oy the-king-are voidable
by 8cirefacial, sued at the' instance of 'fhe: prince.
See Com •.Dig; tit. roy: G:5. Id1280;
281. Ca.' Ch, 215;. But, as .to what leases orgrants made by the king shall -be good; seel
stat. 33 Geo. II. c. 10. If the eldest son die, and-leave a son; such sonwould not take:"
but ithe duchy. reverts ·to' the crown; And' there is no minority with-reference
-to ,tne
possessiona of .a-duke-of Cornwall.-CHITTY •.
17GI
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the earls' bench (on which the dukes usually sit) next to his royal highness
the duke of York. And in 1718, upon a question referred to all the judges by
king George I., it was resolved, by the opinion of ten against the other two,
that the education and care 'of all the king's grandchildren while minors did
belong of right to his majesty, as king of this realm, even during their futhor's
lifu.(k)lT But they all agreed, that the care and approbation of their marriages,
when grown up, belonged to the king their grandfather.
And the judges have
more recently concurred in the opinion,(l) that this care and approbation extend
also to the presumptive heir of the crown; though to what other branches of
the royal family the same did extend, they did not find precisely determined
The most frequent instances of the crown's interposition go no *further [*996
than nephews and nieces ;(m) but examples are not wanting of its reach-ing to more distant collaterals.m) And the statute 6 Henry VI. before mentioned, which prohibits the marriage of a queen dowager without tho consont.
of the king, assigns this reason for it :18_" because tho disparagement of the
queen shall give greater comfort and example to other ladies of estate, who are
of the blood-royal, more lightly to disparage themselvea/'{o) Therefore by the
statute 2~ Hen. VIII. c. 18, (repealed, among other statutes of treasons, by 1
Edw. VI. c. 12,) it was made high treason for any man to contract marriage
with the king's children or reputed children, his sisters or aunts ex parte paterna,
.or the children of his brethren or sisters; being exactly the same degrees to
which precedence is allowed by the statute 31 Hen. VIII. before mentioned.
And now, by statute 12 Geo. III. c. 11, no descendant of the body of king
George II. (other than the issue of princesses married into foreign families) is
capable of contracting matrimony, without the previous consent of the king
signified under the great seal; and any marriage contracted without such consent is void. Provided, that such of the said descendants as are above the age
of twenty-five may, after a twelvemonth's notice given to the king's privy
council, contract and solemnize marriage without the consent of the erownj
unless both houses of parliament shall, before the expiration of tho said year,
expressly declare their disapprobation of such intended marriage.
And all
porsons solemnizing, assisting, or bcing present at, any such prohibited marriage, shall incur the penalties of the statuto of pnemunire»
(I) Forteac. AI. 401-410.
(I) Lords' Jour. 2-'l. Feb. 1772.
(-) Boo (beeldee the instances cited In Fortescue Aland) for
trotkr. and lislen: under king Edward III. '" Rym. 392,
403, 411, 601, 508, 012, M9, 683; under Henry V. 9 Hym. 710,
711, 741; under Edward IV. 11 Hym. 5M, 565, 590, 601;
under HeDQ' YIII. 13 Rym. 219,423; under Edward VI. 7
St. Tr. 3, 8. For nepMw' and nieces s under Henry ill. 1
Hym. 852; under Edward I. 2 R)"lIl.489; under :t:dward IlL
~ Hym. 561; under RIchard II. 7 Hym. 2M; under Hlchard
111.12 H)'D'. 232, 2!t; under Henry \'III. 15 Hym. 26, 31.

(A) To grtdt nieea : under Edward II. 3 Rym. 575, Ml
To first cousins: under Edwprd II. 5 Rym. H7. To.tcond
and third COlUIRI: under Edward III. 6 Rym. 729; under
Hlchard II. 7 Rym. 22.';; under lIenl'1 VI. 10 Rym. 3.!2;
under lIenl'1 YII. 12 Hym. 529; under queen Elizabeth,
CaroW. Ann. A.D. If>62. To fourth oou.nns: under lIeDQ'
VII. 12 Hym. 329. To the bloGd-royal In general: under
Richard n. 7 Hym.787.
(0) Hll. Plae, Pari. 672-

TThe authorities and arguments of the two dissenting judges, Price and Eyre, are-so
Culland cogent, that if this question had arisen before the judges were independent of
the crown, one would have been inclined to have suspected the sincerity of the other
ten and the authority of the decision. See Harg. St. Tr. vol. xi. 295.-CHRISTIAN.
18The occasion of this statute was the marriage of Catherine, mother to Henry VI.,
"ith Owen Tudor, a private gentleman. See p. 223.-CHRISTIAN.
Ii .Accordingly, on the death of the late duke of Sussex, the fifth son of king George
II!., who had been married at Rome in 1792 by a minister of the Church of England,
anll shortly afterwards again in England, according to the rules of the Church of
England, it was held that his peerage did not pass to the only son of the marriage, Sir
Augustus d'Este, but that the statute extended to prohibit contracts for and to annul
any marriages contracted in violation of its provisions wherever the same might be COD
tracted or solemnized. The Sussex Peerage Case, 11 Clark & Fin. 85.---3HARSWOOD.
VOL.L-12
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V.

OF THE COUNCILS BELONGING TO THE KING.
THE third point of view, in which we are to consider the king, is with regard
to his councils. For, in order to assist him in the discharge of his dut.:es, the
maintenance of his dignity, and the exertion of his prerogative, the law hath
assigned him a diversity of councils to advise with.'
1. The first of these is the high court of parliament, whereof we have already
treated at large.
2. Secondly, the peers of the realm are by their birth hereditary cuunsellors
of the crown, and may be called together by the king to impart their advice in
all matters of importance to the realm, either in time of parliament, or, which
hath been their principal use, when there is no.parliament in being.(a) Accordingly Bracton,(b) speaking of the nobility of- his time, says they might probably be called" consules, a consulendo j reges enim ta les sibi associant ad consulendum." And in our law books(c) it is laid down, that peers are created for two
reasons: 1, ad consulendum 2, ad defendetuium. regem: on which account the law
gives them certain great and high privilegesj such as freedom from arrests, &c.,
even when no parliament is sitting: because it intends, that they are always
assisting the king with their counsel for the commonwealth, or keeping the
realm in "lafety by their prowess and valour.
*228]
*Instances of conventions of the peers, to advise the king, have been
III former times very frequent, though now fallen into disuse by reason
of the more regular meetings of parliament.
Sir Edward Coke(d) gives us an
extract of a record, 5 Hen. IV., concerning an exchange of lands bctween the
king and the earl of Northumberland, wherein the value of each was agreed to
be settled by advice of parliament, (if any should be called before the feast of
Saint Lucia,) or otherwise by advice of the grand council of peers, which the
king promises to assemble before the said feast, in case no parliament shall be
called. Many other instances of this kind of meeting are to be found under our
ancient kings j though the formal method of convoking them had been so long
left off, that when king Charles 1. in 1640 issued out writs under the great
seal, to call u great council of all the peers of England to meet and attend his
majesty at York, previous to the meeting of the long parliament, the earl of
Clarendon(e) mentions it as a new invention, not beforeheard of; that is, as he
explains himself, so old that it had not been practised in some hundreds of
years. But, though there had not so long before been an instance, nor has
there been any since, of assembling them in so solemn a manner, yet in cases
of emergency our princes have at several times thought proper to call for and
consult as many of the nobility as could easily be got together; as was particularly the case with king James the Second, after the landing of the prince
of Orange, and with the prince of Orange himself, before he called that convention-parliament, which afterwards called him to the throne.
"Besides this general meeting, it is usually looked upon to be the right of each
(0) Co. Lltt. 110.
(') L. 1, c. 8.
(.) 7 Rep. S4, '9 Rep. 49, 12 Rep. 96.

(4) 1 Inst. 110.
(.) Hil!L b. 2-

1 "The President of the United
States shall have power, by and with the advice and
I'.Onsent of the Senate, to make treaties, provided two-thirds of the senators present
concur; and he shall nominate and, by and with the advice and consent of the Senate,
shall appoint ambassadors, other public ministers, and consuls, judges of the Supreme
Court, and all other officers of the United States, whose appointments are not otherwise
provided for by the constitution.
He may likewise require the opinion, in writing, of
the principal officer in each of the executive departments, upon any subject relating to
the duties of their respective offices." Const. U. S. art.H.
The heads of the different executive departments constitute the Cabinet of the
President.
ThC3"are the Secretaries of State, of the Treasury, of War, of the Navy, ot
the Interior, the Postmaster-General, and the Attorney-General.-SHARSWOOD.

178

CHAP.

5.]

OF PERSONS.

228

particular peer of the realm to demand an audience of the king, and to lay
before him, with decency and respect, such matters as he shall judge of importanee to the public weal. And therefore, in the reign of Edward II., it was
made an article of impeachment in parliament against *the two Hugh [*'199
Spencers, father and son, 'for which they were banished the kingdom,
-" that they by their evil covin would not suffer the great men of the realm, the
icing's good counsellors, to speak with the king, or to come near him, but only
in the l'resenee and hearing of the said Hugh the father and Hugh the son,
or one of them, and at their will, and according to such things as pleased
them."(f)
.
3. A third council belonging to the king are, according to Sir Edward Coke,(g)
his judges of the courts of law, for law matters. And this appears frequently
in our statutes, particularly 14 Edw. III. c. 5, and in other books of law. So
that when the king's council is mentioned generally, it must be defined, particularized, and understood, secundum subjectani materiam ; and, if the subject be of
II. legal nature, then by the king's council is understood his council for matters
of law, namely, his jud&es. Therefore when by st. 16 Ric. II. c. 5 it was made a
high offence to import into this kingdom any papal bulles, or other processes
from Rome; and it was enacted that the offenders should be attached b'y their
bodies, and brought before the king and his council to answer for such offence;
here, by the expression of the king's council were understood the king's judges
of his courts of justice, the subject matter being legal; this being the general
way of interpreting the word eouncil.(hY
4. But the principal council belonging to the king is his privy council, which
is generally called, by way of eminence, the council. And this, according to Sir
Edward Coke's description of it,(i) is a noble, honourable, and reverend assembly of the king and such as he wills to be of his privy council, in the king's
court or palace. The king's will is the sole constituent of a privy counsellor;
and this also regulates their number, which of ancient time was twelve or
thereabouts.
Afterwards it increased to so large a number that it was found
inconvenient for secrecy and dispatch; and *therefore king Charles tho [*230
Second, 1679,limited it to thirty; whereof fifteen were to be the principal
officers of state, and those to be counsellors, virtute officii; and the other fifteen
were composed of ten lords and fivo commoners of the king's choosing.(k) But
since that time the number has been much augmented, and now continues indeflnite.t 'At the same time, also, the ancient office of lord president of the
(.f) 4I1l8t. 63(g) 1 Inst.110.
('It) 3 Inst. 125.

(0) 4 Inst. 63.
('J Temple'. Mem. pal13.

2 The king's power to consult the judges extra-judicially, although not without precedent in former times, is now much disputed, and has of late rarely been exercised.-

RTEWART.

The passage referred to in the 3 Inst. is no authority for the interpretation given to
the word "cauncil" in the statute of Richard; for it is a comment on the statute of preemunire, 27 Edw. III, st. 1, c. 1, where the word seems used in the same sense as in the
first-mentioned statute, and in which lord Coke states that it cannot mean the judges.
The truth is, I believe, that the council here mentioned was a court of very extensive
equitable jurisdiction both in civil and criminal matters, the fountain from which in
process of time the courts of chancery and starch amber were derived. Its history has
never been satisfactorily traced, nor its jurisdiction and functions clearly distinguished
from those of the council of the peers or the great council in ,arliament.
Perhaps it is
too late to expect that this can ever be now done so as to free the subject from all
doubts; but I have reason to hope that very great light will be thrown upon it, and
~herein upon the origin of all equitable jurisdiction in this country, by a gentleman who
IS devoting himself to the legal antiquities of the country with an industry and intelligence that promise to overcome great difficulties.-CoLERIDGE.
Subsequent researches have fully justified Mr. Justice Coleridge's opinion. Reports of
the Committee on the Privileges of the Peerage, passim, Sir Harris Nicolas's" Proceedmgs and Ordinances of the Privy Council of England," printed under the direction of
1he Commissioners of the Public Records. Hallam's Const. Hist. vol. i, chr p, I.-KEaR.
I No inconvenience
arises from the extension of their numbers, as those only attend
•
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council was revived in the person of Anthony, earl of Shartsbury, an officer
that, by the statute of 31 Hen. VIII. c. 10, has precedence next after the lord
ehancellor and lord treasurer.
Privy counsellors are made by the king's nomination, without either patent
vr grant; and, on taking the necessary oaths, they become immediately privy
counsellors during the life of the king that chooses them, but subject to removal
at his discretion.
As to qualifications of members to sit at this board: any natural-born subject
of England is capable of being a member of the privy council, taking the proper
oaths for security of the govcrnment, and the test for security of the churoh.s
But, in order to prevent any person under foreign attachments from insinuating
'themselves into this important trust, as happened in the reign of king William
in many instances, it is enacted by the act of settlement,(l) that no person
born out of the dominions of the crown of England, unless born of English
parents, even though naturalized by parliament, shall be capable of being of the
privy council.
The nutyof a privy counsellor appears from the oath of office,(m) which consists of seven articles :-1. To advise the king according to the best of his cunning and discretion. 2. To advise for the kings honour and good of the public,
without partiality through affection, love, reward, doubt, or dread. 3. To keep
the king's council secret. 4. To avoid corruption.
5. To help and strengthen
*'>31J the execution of what *shall be there resolved. 6. To withstand all
~
persons who shall attempt the contrary.
And, lastly, in general, 7. To
observe, keep, and do all that a good and true counsellor ought to do to his
sovereign lord.
(I) Stat. 12 and 13 Will. m. Co 2.
(-) 4 loot. M.
who are specially summoned for that particular occasion upon which their advice and
assistance are required.
The cabinet council, as it is called, consists of those ministers
of state who are more immediately honoured with his majesty's confidence, and who are
summoned to consult upon the important and arduous discharge of the executive
authority.
Their number and selection depend only upon the king's pleasure; and
each member of that council receives a summons or message for every attendance.-CHRISTIAN.

The nomination of particular persons to hold offices of state is virtually to constitute
them members of the cabinet or cabinet-ministers,-that
is to say, the administration.
Thus, by "The Cabinet" or "Administration" is generally understood the lord president
of the council, the lord high-chancellor, the lord privy seal, the first lord of the treasury,
the chancellor and under-treasurer of the exchequer, the first lord of the admiralty, the
master general of the ordnance, the secretaries of state for the home department,
colonies, and foreign affairs, the president of the board of control for the affairs of India,
the chancellor of the duchy of Lancaster, and the president of the board of trade. But
even of these great officers the attendance of all of them is not, I believe, always required,
but only secundum subjectam materiam to be agltated.c-Cmr-rr,
•It appears from the 4 Inst. 55 that this office existed in the time of James I.; for
lord Coke says there is, and of ancient time hath been, a president of the council.
-This office was never granted but by letters patent under the great seal durante beneplacito,
and is very ancient; for John, bishop of Norwich, was president of the council in ann{) ,
regis Johannis,
Dormivit tamen hoc ojJicium repumie m.agnO, Elizabethi2.-CIIRISTIAN.
6 The sacramental
test, as a qualification for certain offices, is repealed by the stat. 9
Geo. IV. c. 17, and stat, 2 Gul. IV. c. 7, and a declaration substituted in lieu thereof, by
which the party professes, upon the true faith of a Christian, that he will never exercise
any power, authority, or influence which he may possess, by virtue of his office, to injure
or weaken the protestant church as it is by law established in England, or to disturb the
said church, or the bishops and clergy of the said church, in the possession of any rights
or privileges to which such church, or the said bishops and clergy, are or may be by 11\\1'
entitled.
By the statute of 10 Geo. IV. c. 7 the necessity of making any declaration against
transubstantiation, invocation of saints, and the sacrifice of the mass as practised in the
church of Rome, as a qualification for the exercise or enjoyment of any office or civil
right, is repealed; and instead of the oaths of allegiance, supremacy, and abjuration, as
qualifications for holding civil or military offices, Roman Catholics are required to take
Ihe oath set forth in the said act.-HOVEDEN.
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The power oi the privy council is to inquire into all offences against the
government, and to commit the offenders to safe custody, in order to take theitrial ill some of the courts of law. But their jurisdiction herein is only to in
quire, and not to punish; and the persons committed by them are entitled to
their habeas corpus by statute 16 Car 1. c. 10, as much as if committed by an
.rdir-ary justice of the peace. And, by the same statute, the court of starehamber, and the court of requests, both of which consisted of privy counsel.
lors, were dissolved; and it was declared illegal for them to take cognizance of
any matter of property belonginJ? to the subjects of this kingdom. But in
plantation or admiralty causes, which arise out of the jurisdiction of this kingdom; and in matters of lunacy or idiocy,(n) being a special flower of' the prcrogative; with rcgard to these, al~hou~h t1lCY may eventually involve questiona
of extensive property, the privy council continues to have cOJ?nizance,beinI? the
court of appeal in such cases, OJ; .rather the appeal lies to tile king's majesty
himself in council. 'Whenever also a question arises between two provinces in
America, or elsewhere, as concerning the extent of their charters and the like,
the king in his council exercises original jurisdiction therein, upon the principles
of feodal sovereignty.
And so likewise when any person claims an island or a
province, in the nature of a feodal principality, by grant from the king or his
ancestors, the determination of that right belongs to his majesty in council: as
was the case of the earl of Derby with regard to the Isle of' Man, in the reign
of queen Elizabeth; and the earl of Cardigan and others, as representatives
of the duke of Montague, with relation to the island of St. Vincent, in 1764.
But from all the dominions of the crown, excepting Great Britain and Ireland,
an appellate jurisdiction *(in the last resort) is vested in the same
*239
tribunal; which usually exercises its judicial authority in a committee [
...
of the whole privy council, who hear the allegations and proofs, and make
their report to his majesty in council, by whom the judgment is finally given.'
The privileges of privy counsellors, as such, (abstracted from their honorary
precedence,)(o) consist principally in the security which the law has given them
against attempts and conspiracies to destroy their lives. For by statute 3 Hen.
VII. c. 14, if any of the king's servants of his household conspire or imagine to
take away the life of a privy counsellor, it is felony, though nothing be done
upon it. The reason of making this statute, Sir Edward Coke(p) tells us, was
because such a conspiracy was, just before this parliament, made by some of
king Henry the Seventh's household servants, and great mischief was like to
have ensued thereupon.
This extends only to the king's menial servants.
But the statute 9 Anne, c. 16, goes further, and enacts that any person that shall
unlawfully attempt to kill, or shall unlawfully assault, and strike, or wound,
any privy counsellor in the execution of his office, shall be a felon without
benefit of clergy. This statute was made upon the daring attempt of the
Sieur Guisoard, who stabbed Mr. Harley, afterwards earl of Oxford, with a
penknife, when under examination for high crimes in a committee of the privy
council.
The dissolution of the privy council depends upon the king's pleasure; and he
(-) 3 P. Wms. 108.

(0)

See page 405.

(P) 3 lost. 38.

S The court of privy council cannot decree in personam in England, unless in certain
criminal matters; and the court of chancery cannot decree in rem out of the kingdom.
See lord Hardwicke's Arg. in Penn vs. Baltimore, 1 Ves. 444, where the jurisdiction of the
council and chancery, upon questions arising upon subject matter abroad, is largely discussed. The master of the rolls and the judge of the admiralty court are usually memo
bers of this committee.c-Cnmsrrax.
The jurisdiction and power of the privy council were entirely remodelled by 3 & 4 Wm.
IV. c.41, which created" the judicial committee of the privy council." This committee
b composed of the president of the council, the lord chancellor, the two chief justices
and chief baron, master of the rolls, vice-chancellor, and other judicial officers. It has
jurisdiction over all appeals made to the king in council from the courts of admiralty
1)1' any other
court in the plantations of America. and other his majesty's dominlons
J broad.. -IT.! ROR.! YE.
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may, whenever he thinks proper, discharge any particular member, or the
whole of it, and appoint another. By the common law, also, it was dissolved
ipso facto by the kin~'s demise, as derivinl? all its authority from him. But,
now, to prevent the Inconveniences of having no council in being at the accession of a new prince, it is enacted by statute 6 Anne, c. i that the privy council
shall continue for six months after the demise of the crown, unless sooner
determined by the successor.

CHAPTER

VI.

OF THE KING'S DUTIES.
I PROCEED next to the duties, incumbent on the king by our constitution; In
consideration of which duties his dignity and prerogative are established by the
laws of the land: it being a maxim in the law, that protection and subjection
are reciproca1.(a) And these reciprocal duties are what, I apprehend, were
meant oy the convention in 1688, when they declared that king James had
broken the original contract between king and people. But, however, as the
terms of that original contract were in some measure disputed, being alleged
to exist principally in theory, and to be only deducible by reason and the rules
of natural law; in which deduction different understandings might very considerably differ; it was, after the revolution, judged proper to declare these
duties expressly, and to reduce that contract to a plain certainty.
So that,
whatever doubts might be formerly raised by weak and scrupulous minds
about the existence of such an original contract, they must now entirely
cease; especially with regard to every prince who hath reigned since the year
1688.1
The principal duty of the king is, to govern his :people according to law.
Nee regibus infinita aut libera potestas, was the constitution of our German ancestors on the continent.(b) And this is not only consonant to the principles of
*234] nature, of *liberty, of reason, and of society, but has always been
esteemed an express part of the common law of England, even when
prerogative was at the highest. "The king," saith Bracton,(e) who wrote under
Henry III., "ought not to be subject to man, but to God, and to the law; for
Co) 7 Rep. 6.
Tac. tIt 'IfUJ7'. G<rm. c. 7.

(.) L.l, c.8.

(t)

1The duties of the President
of the United States are summarily prescribed in .the
constitution.
.Art. 2, s, 3 :-" He shall from time to time give to the Congress information of the state of the Union, and recommend to their consideration such measures
as he shall judge necessary and expedient. He may, on extraordinary occasions, convene
both houses, or either of them; and, in case of disagreement between them with respect
to the time of adjournment, he may adjourn them to such time as he shall think proper.
He shall receive ambassadors and other public ministers. He shall take care that the
Jaws be faithfully executed; and shall commission all the officers of the United States."
And by sec. 1, ~ 8, "before he enter on the execution of his office, he shall take the
COllf
-wing oath or affirmation :-1do solemnly swear (or affirm) that I will faithfully execute the office of President of the United States, and will to the best of my ability preserve, protect, and defend the constitution of the United States."
It is unnecessary to remind the American student that the chief executive magistrate
it but the agent or servant by whom the will of the States and people, as expressed in
the constitution and the laws made in pursuance thereof, is carried into effect. It is a
fundamental error, into which Blackstone as well as other political writers, have fallen to
eonsider the social or original contract as an agreement to which the parties are the
governors of the one part and the governed of the other part. It is a compact between
the different members composing the society, individuals if the society forms a state,
lltates if it is a confederacy; and the governors are but agents, whose mode of appointment, continuance, powers, and duties are prescribed in the frame of government.-
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the law maketh the king. Let the king therefore render to the law, what the
law has invested in him with regard to others, dominion and power: for he is
not truly king, where will and pleasure rules, and not the law." And again,(d)
"the king also hath a superior, namely God, and also the law, by which he was
made a king."!
Thus Braetonj and Fortescue also,(e) having first well dis.
tinguished between a monarchy absolutely and despotically regal, which is in.
troduoed by conquest and violence, and a political or civil monarchy, which
arises from mutual consent, (of which last species he asserts the government of
England to be.) immediately lays it down as a principle, that" the king of England must rule his people according to the decrees of the laws thereof: insomuch tuat he is bound by an oath at his coronation to the observance and
keeping of his own laws." But, to obviate all doubts and difficulties eoncernlng
LhU:! matter,
it is expressly declared by statute 12 & 13 W. III. c. 2, "that
the laws of England are the birthright of the people thereof: and all the
kings and queens who shall ascend the throne of this realm ought to administer
the government of the same according to the said laws; and all their officers
and ministers ought to serve them respectively according to the same: and
therefore all the laws and statutes of this realm, for securing the established
religion, and the rights and liberties of the people thereof, and all other laws
and statutes of thc same now in force, are ratified and confirmed accordingly."
And, as to the terms of the original contract between king and people, these
I apprehend to be now couched in the *coronation oath, which, by the [*935
statute 1 1V. and M. st. 1, c. 6, is to be administered to every king and
'~
queen who shall succeed to the imperial crown of these realms, by one of the
archbishops or bishops of the realm, in the presence of all the people; who on
their parts do reciprocally take the oath of allegiance to the crown. This coronation oath is conceived in the following terms :The archbishop or bishop shall say,-" Will you solemnly promise and swear to
govern the people of this kingdom of England, and the dominions thereto be.
longing, according to the statutes in parliament agreed on, and the laws and
customs of the same?"
The king or queen shall say,-" I solemnly promise so
to do." Archbishop or bishop :-" Will you to your power cause law and justice,
in mercy, to be executed in all your judgments?"
King or queen :-" I will."
Archbishop or bishop :_11 Will you to the utmost of your power maintain the laws
of God, the true profession of the gospel, and the protestant reformed religion
established by the law? And will you preserve unto the bishops and clergy of this
realm, and the churches committed to their charge, all such rights and privileges
as by law do or shall appertain unto them, or any of them?" King or queen:" All this I promise to do." After this the king or queen, laying his or her hand
upon the holy gospels, shall say,_11 The things which I have here before promised
I will perform and keep: so help me God:" and then shall kiss the book.'
This is the form of the coronation oath, as it is now prescribed by our laws j
the principal articles of which appear to be at least as ancient as the mirror of
justices,C!) and even as the time of Bracton ;(g) but the wording of it was
changed at the revolution, because (as the statute alleges) the oath itself
[*23~
"'had been framed in doubtful words and expressions with relation to
L. 2, c. 16, i 3.
(.) O. 9, 3-1.

(d)

Vi Cap.

1, i 2(.) L. S, tr.l, c. 9.

2 This is also well and strongly expressed
in the year-books :-La ley est le pillS Mutl
inheritance que le roy ad; car par la ley it m8me et touts sea aujet3 sont rules, et si It ley ne juit, nul
roi et nul inheritance sera.-19 Hen. VI. 63.
In English: The law is the highest inheritance which the king has j for by the law he
himself and all his subjects are governed, and if there were no law, thcre would be neither
king nor inheritance.-CnRIsTIAN.
'.And it is required both by the bill of rights, 1 W. and M. st. 2, o. 2, and the act of
settlement, 12 & 13 W. III. c. 2, that every king and queen of the age of twelve years,
either at their coronation or on the first day of the first parliament, upon the throne in
the house of peers, (which shall first happen,) shall repeat and subscribe the declaration
against popery according to the 30 Qu-. II. st. 2, C. l.--CRBISTUN.
!~
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anctent laws and constitutions at this time unknown.(h) -However, in what form
soever it be conceived, this is most indisputably a fundamental and original express contract, though doubtless the duty of protection is impliedly as much
Incumbent on the sovereign before coronation as after: in the same manner us
allegiance to the king becomes the duty of the subject immediately on the
descent of the crown, before he has taken the oath of allegiance, or whether he
aver takes it at all. This reciprocal duty of the subject will be considered in its
proper place. At present we are only to observe, that in the king's part of this
original contract are expressed all the duties that a monarch can owe to his
people; viz., to govern according to law; to execute judgment in mercy; and
to maintain the established religion. And, with respect to the latter of thebe
three branches, we may further remark that, by the act of union, 5 Anne, c. 8,
two preceding statutes are recited and confirmed; the one of the parliament of
Scotland, tho othor of the parliament of England: which enact,-the
former,
that e\'ery king at his accession shall take and subscribe an oath to preserve the
protestant religion and presbyterian church government in Scotland; the latter,
that at his coronation he shall take and subscribe a similar oath to preserve the
settlement of the church of England withiu England, Ireland, Walof', and Burwick, and the territories thereunto belonging.

CHAPTER
OF THE

KING'S

~II.

PREROGATIVE.

IT was observed in a former chapter( a) that one of the principal bulwarks ot
civil liberty, or (in other words) of the British constitution, was the limitation
of the king's prerogative by bounds so certain and notorious that it is impossible
he should ever exceed them, without the cousent of the people on tho one hand;
or without, on the other, a violation of that original contract which, in all states
impliedly, and in ours most expressly, subsists between the prince and the subject. It will now be our business to consider this prerogative minutely; to demonstrate its necessity in general; and to mark out in the most important instances
its particular extent and restrictions: from which considerations this conclusion
will evidently follow, that the powers which are vested in the crown by the
laws of England, are necessary for the support of society; and do not intrench
any further on our natural liberties, than is expedient for the maintenance of
our civil.I
(l) In the old folto abridgment of the statntes, printed by
Iettou and M.dl1inia In the reign of Edward IV ~ (p<nu..u,)
there t.. preserved 8 copy of the old coronation oath, which,
as the book Is extremely scarce, I will here tranecnbe e=Q,o at Ie ",renwrl qut Ie roy jUTrt a ,",un c:oronemtnt: qut
11 garcura it mtintentra Ia drmtu it Ia franchuu .u It]I1It
esgl;" graunlu auncienment doz droilu roy. Christum
d'Engl<tae, it qui! gardtra touta .u ttrru honouru it dignu... droiturtlz it frank. del coron du roial .... d'Engle!at
.,. tout manor .unlitrlt .an. null mantr damen ..... ment, it
Ia droittz dilp<Tgtz dilapidu au perdu. .u In carone a .oun
poiair reappdUr on Inuncitn .. tate, it qui! gardtra Ie ptaI.u

,0.

'tUn' .. glilt it al cltrgk it al ptt>pk.u lxm acctm!t, it quil
faa faITt on touta
jugenwrltz owd it dnR/ jUltiu out
dilcrecion it miserieorde; it qutl grauntaa a tonUrt Ia ley"
it CUltu..... du roialme, it a ,oun poiair ltz fact gardtr tl
affirm.<r qut Ia gtnlu du JJ<l)JJlt aront falla it tlliu, it let
mal"'Y' leyz it ClUtU .....
lout OU$taa, It for .... peal d
establ se al pwple .u roun roial .... on cto gar.u tlgardtra a
.oun poialr: """" I>ieu luyai<U. «TU. wcramtn/um TqJis,
fa. In. Ii.) Prynne has aI80 given us a copy of tho coronation oath. of Richard U. (Signal )",yaJty, U. 2-16;)Edward
VI. (ibid. 251;) James I. and Charlea I. (ibId. 269.)
(.) Chap. L page

a.

in.

1The splendour,
rights, and powers of the crown were attached to it for the benefit
of the people, and not for the private gratification of the sovereign. The;y are therefore
to be guarded on account of the public; they are not to be extended further than the
laws and constitution of the country have allowed them; but within these bounds they
are entitled to every protection, per lord Kenyon. Rooke 118. Daysell, 4 Term Rep. 410,
and 3 Atk. 171.
Tho theory of our government is sketched with admirable spirit and correctness by
the attorney-general, in his address to the jury upon Hardy's trial:-"The
power of the
state, by which I mean the power of making laws and enforcing the execution of them
when made, is vested in the king: eruu:ting laws, in the one case,-that is, in his legislative
character, by and with the advice and consent of the lords spiritual and temporal and
,r the -eommons in parliament assembled, according to the law and constitutional custom
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There cannot be a stronger proof of that genuine freedom, which it! the boast
of this age and country, -than the power of discussing and examining, with decency and respect, the limits of the king's prerogative; a topic, that in some
former ages was thought too delicate and sacred to be profaned by the pen of u
subject, It was ranked among the arcana imperii: and, like the mysteries of
the bona dea, was *not suffered to be pried into by any but such as were l*238
initiated in its service: because perhaps the exertion of the one, like the
solemnities (If the other, would not bear the inspection of a rational and sober
inquiry. The glorious queen Elizabeth herself made no scruple to direct her
parliaments to abstain from discoursing of matters of state ;(b) and it was the
constant language of this favourite princess and her ministers, that even that
august assembly" ought not to deal, to judge, or to meddle with hcr majesty's
prerogative royal."(c) And her successor, king James the First, who had imbibed high notions of the divinity of regal sway, more than once laid it down in
his speeches, that, "as it is atheism and blasphemy in a creature to dispute what
the Deity may do, so it is presumption and sedition in a subject to dispute what
a king may do in the height of his power: good Christians, he adds, will be content with God's will, revealed in his word; and good subjects will rest in the
king's will, revealed in his law."(d)
But, whatever might be the sentiments of some of our princes, this was never
the language of our ancient constitution and laws. The limitation of the regal
authority was a first and essential principle in :111the Gothic systems of government established in Europe; though gradually driven out and overborne, by
violence and chicane, in most of the kingdoms on the continent. 'Ve have seen,
(I) Dew.., 479.

(.) Ibid. MS.

(") King James'. Worb,

M7,Ii3L

of England; in the other case, executing the laws when made in subservience to the laws
so made, and with the advice which the law and the constitution hath assigned to him
in almost every instance in which it hath called upon him to act for the benefit of the
subject!' Hardy's Trial, by Gurney, page 32. :Again, in a subsequent passage, after
having stated the royal duties, he goes on thus :-"To that king upon whom these duties
attach, the laws and constitution, for the better execution of them, have assigned various
counsellors and responsible advisers; it has clothed him, under various constitutional
checks and restrictions, with various attributes and preroqativcs, as necessary for the
support and maintenance of the civil liberties of the people; it ascribes to him sot'ereignly,
imperial dignity, and perfection; and because the rule and government, ItS established in
this kingdom, cannot exist for a moment without a person filling that office, and able
to execute all the duties from time to time which I have now stated, it ascribes to him
also that he never ceases to exist. In foreign affairs, the delegate and representative of
his people, he makes war and peace, leagues and treaties. In domestic concerns, he has
prerogatives; as a constituent part of the supreme legislature, the prerogative of raising
fleets and armies. He is the fountain of justice, bound to administer it to his people,
because it is due to them; the great conservator of public peace, bound to maintain and
vindicate it; everywhere present. that these duties may nowhere fail of being discharged;
the fountain of honour, office, and privilege; the arbiter of domestic commerce; the
head of the national church." Id. 35. And, in the conclusion of this brilliant sketch,
he closes the whole with these emphatical words:-"Gentlemen,
I hope I shall not be
thought to misspend your time in stating thus much, because it appears to me that the
fact that such is the character, that such are the duties, that such are the attributes and
prerogatives, of the king in this country, (all existing for the protection, security, and
happiness of the people in an, established form of government,) accounts for the just
anxiety, bordering upon jealousy, with which the law watches over his person,-accounta
for the- fact, that in every indictment, the compassing or imagining his destruction or
deposition, seems to be considered as necessarily coexisting with an mtention to subvert
the rule and government established in the country.
It is a purpose to destroy and
depose him, in whom the supreme power, rule, and government, under constitutional
checks and limitations, is vested, and by whom, with consent and advice in some cases
and with advice in all cases, the exercise of this constitutional power is to be carriec
on." Id. 36.
In modem times, in practice, the exercise of many branches of the king's prerogative
is from time to time delegated by statute to the privy council, as the granting licenses,
&c.; and acts are passed regulating foreign and domestic concerns, weights, measures,
kc.-CHiTTY.
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in tI,I_ preceding chapter, the sentiments of Braeton and Fortescue, at the di~
tance of two centuries from each other. And Sir Henry Finch, under Charles
the First, after the lapse of two centuries more, though lie lays down the law
of prerogative in very strong and emphntioal terms, yet qualifies it with a
general restriction, in regard to the liberties of the people. " The king hath a
rrerogative in all things, that are not injurious to the subject; for in them all
l~ must be remembered, that the king's prerogative streteheth not to the doing
*239] of any wrong."(e) Nihil enim aliud poteet rex, nisi id solum quod *dejurs
potest.(f)
And here it may be some satisfaction to remark, how widely
the civil law differs from our own, with regard to the authority of the laws over
the prince, or (as a civilian would rather have expressed it) the authority of
the prince over the laws. It is a maxim of the English law, as we have seen
from Bracton, that" rex debet esse sub lege, quia lex [acit regem:" the imperial
law will tell us, that, "in omnibus, imperatoris excipitur fortuna; cui ipsas leges
Deus subjecit."(g) We shall not long hesitate to which of them to give the preference, as most conducive to those ends for which societies were framed, and
are kept together; especially as the Roman lawyers themselves seem to be sensible of the unreasonableness of their own constitution. "Decet tamen principem,"
says Paulus, "servare leges, quibus ipse solutus est."(h) This is at once laying
down the principle of despotic power, and at the same time acknowledging its
absurdity.
By the word prerogative we usually understand that special pre-eminence,
which the king hath over and above all other persons, and out of the ordinary
course of the common law, in right of his regal dignity. It signifies, in its
etymology, (from pree and rogo,) something that is required or demanded before,
or in preference to, all others. And hence it follows, that it must be in its
nature singular and eccentrical; that it can only be applied to those rights and
capacities which the king enjoys alone, in contradistinction to others, and not
to those which he enjoys in common with any of his subjects: for if once any
one prerogative of the crown could be held in common with the subject, it would
cease to be prerogative any longer. And therefore Finch(i) lays it down as
a maxim, that the prerogative is that law in case of the king, which is law in
no case of the subject,
Prerogatives are either direct or incidental. The direct are such positive sub*240] stantial parts of the royal character and *authority, as are rooted in and
spring from the king's political person, considered merely by itself, with.
out reference to any other extrinsic circumstance; as, the rieht of sending ambassadors, of creating peers, and of making war or peace. "But such preroga·
tives as are incidental bear always a relation to something else, dilltinct from the
king's person; and are indeed only exceptions, in favour of the crown, to those
gcneral rules that are established for the rest of the community; such as, that
no costs shall be recovered against the king; that the king can never be a jointtenant; and that his debt shall be preferred before a debt to any of his subjects.
These, and an infinite number of other instances, will better be understood, when
we come regularly to consider the rules themselves, to which these incidental
prerogatives are exceptions. And therefore we wiII at present only dwell upon
the king's substantive or direct prerogatives.
These substantive or direct prerogatives may again be divided into three
kinds: being such as regard, first, the king's royal character; secondly, his royal
authority; and, lastly, his royal income. These are necessary, to secure roverenee to his person, obedience to his commands, and an affluent supply for the
ordinary expenses of government; without all of which it is impossible to
maintain the executive power in due independence and vigour. Yet, in every
branch of this large and extensive dominion, our free constitution has interposed
such seasonable checks and restrictions, as may curb it from trampling on those
Uberties which it was meant to secure and establish. The enormous weight of
(0)
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'Inch, L. 84. 85.
Bracton, I.3, tr. 1, Co 9.
10, 12.

1/)
,.1~'
"",.

(0) Ff, 32, 1, 23.
(I) Finch, 1.. 86
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prerogative, if left to itself, (as in arbitrary governments it Is.) spreads havoe
and destruction among all the inferior movements: but, when balanced and
regulated (as with us) by its propcr counterpoise. timely and judiciously applied,
its operations are then equable and certain, it invigorates the whole machine.
and enables every part to answer the end of its construction.
In the present chapter we shall only consider the two first of these divisions,
.vhich relate to the king's political *character and authority j or, in other [*241
words, his dignity and regal power j to which last the name of preroga·
tive is frequently narrowed and confined. The other division, which forms the
royal revenue, will require a distinct examination; according to the known distribution of the feodal writers, who distinguish the royal prerogatives into the
majora and minora regalia, in the latter of which classes tho rights of tho revenue are ranked.
For to use their own words, "majora regalia imperii prce-eminentiam spectant j minora vero ab commodum pecuniarum immediate attinent j et htEc

proprie fiscalia sunt, et ad jus fisci pertinent."(k)
First, then, of the royal dignity.
Under every monarchical establishment, it
is necessary to distinguish the prince from his subjects, not only by the outward
pomp and decorations of majesty, but also by ascribing to him certain qualities.
as inherent in his royal capacity, distinct from and superior to those of any
other individual in the nation.
For though a philosophical mind will consider
the royal person merely as one man appointed by mutual consent to preside
over many others, and will pay him that reverence and duty which the principles of society demand; yet the mass of mankind will be apt to grow insolent
and refractory, if taught to consider their prince as a man of no greater perfection than themselves.
The law thcrefore ascribes to the king, in his high political character, not only large powers and emoluments, which form his prerogative
and revenue, but likewise certain attributes of a great and transcendent nature;
by which the people are lcd to consider him in the light of a superior being, and
to pay him that awful respect, which may enable him with greater ease to carry
on the business of government.
This is what I understand by the royal dignity,
the several branches of which we will now proceed to examine.
I. And, first, the law ascribes to the king the attribute of sovereignty, or pre.
eminence.
"Rex est vicarius," tmys Bracton,(l) "et minister Dei in terra: omnia
quidem sub eo est, et ipse *sub nullo, nisi tantum sub Deo/" He is said to [*949
have imperial dignity; and in charters before the conquest is frequcntly
~ ...
styled basileus and imperator, the titles respectively assumed by the emperors of
the east and west.(m)
His realm is declared to be an empire, and his crown
imperial, by many acts of parliament, particularly the statutes 24 Hen. VIII. c.
12, and 25 Hen. VIII. c. 28 ;(71.) which at the same time declare the king to be tho
supreme head of the realm in matters both civil and ecclesiastical, and of consequence inferior to no man upon earth, dependent on no man, accountable to
no man. Formerly there prevailed a ridiculous notion, propa~ated by the Ger.
man and Italian civilians, that an emperor could do many things which a king
could not, (as the creation of notaries and the like,) and that all kings were in
Game degree subordinate and subject to the emperor of Germany or Rome. The
Cl) Pertgrin, de j",..fi.$c. L 1, c.l, own. 9.
(I) L. 1, Co 8.

C-) Seld. tit. of hon, L 2.
(-) See abo 21 Goo. II. Co 2L 6 G....

m. Co 27.

What Braoton adds in the same chapter ought never to be forgotten :-Ipae autem re»
debet esse sub homine, sed sub Deo et sub ttge, quia lex faci: regem. Auribuat igitur rex legi,
quod lex aUribuit ei, videlicet dominationem et potestatem, non est enim res, ubi dtnninatur volunta.f et
non lex.
Nothing was ever better conceived and expressed respecting the prerogatives of Ii
king, and the just exercise of them, than the advice bequeathed in his last will by the
unfortunate Louis XVI. to his son, if he had succeeded to the throne of France,-viz.,
"to recollect that he cannot promote the welfare of the people but by reigning according to the laws; but to consider, at the same time, that a king cannot make the laws
respected, nor do the good he meditates, but in proportion as he has the necessary
authority; and that, where this is wanting, he is obstructed in his measures, he if
incapable of inspiring respect. and is consequently more detrimental than useful."I
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meani'lg therefore of the legislature, when it uses these terms of empire and im·
perial, and applies them to the realm and crown of England, is only to assert
that our king is equally sovereign and independent within these his dominions,
I1Sany emperor is in Ius empire ;(0) and owes no kind of subjection to any other
potentate upon earth. IIence it is, that no suit or action can be brought against
the kin~, even in civil matters, because no court can have jurisdiction over him.
For all Jurisdiction implies superiority of power: authority to try would be vain
and idle, without an authority to redress; and the sentence of a eourt would be
contemptible, unless that court had power-to command the execution of it: but
who, says Finch,(p) shall command the king? IIenee it is likewise, that by
law the person of the king is sacred, even though the measures pursued in his
reign be completely tyrannical and arbitrary: for no jurisdiction upon earth
has power to try him in a criminal way; much less to condemn him to punishment. If any foreign jurisdiction had this power, as was formerly claimed by
*243] the pope, the independence of the kingdom would be no more; and,
if such a power were vested in any domestic *tribunal, there would
Boon be an end of the constitution, by destroying the free agency of one of the
constituent parts of the sovereign legislative power,"
Are then, it may be asked, the subjects of England totally destitute of
remedy, in case the crown should invade their rights, either by private injuries,
or public oppressions? To this we may answer, that the law has provided a
remedy in both cases.
And, first, as to private injuries: if any person has, in point of property, a
just demand upon the king, he must petition him in his court of chancery,
where his chancellor will administer right as. a matter of grace, though not
upon compulsion.(q)' And this is entirely consonant to what is laid down by the
writers on natural law. "A subject," says Puffendorf,(r) "so long as he continues a subject, hath no way to oblige his prince to give him his due, when he
refuses it; though no wise prince will ever refuse to stand to a lawful contract
And if the prince f;,tivesthe subject leave to enter an action against him, upon
such contract, in hIS own courts, the action itself proceeds rather upon natural
equity than upon the municipal laws." For the end of such action is not to
compel the prince to observe the contract, but to persuade him. And, as to per-·
sonal wrongs, it is well observed by Mr. Locke,(s) "the harm which tho sovereign can do in his own person not being likely to happen often, nor to extend
itself far; nor being able by his single strength to subvert the laws, nor oppress
the body of the people, (should any prince have so much weakness and ill nature
as to endeavour to do it,) the inconveniency therefore of Borne particular mischiefs that may happen sometimes, when a heady. prince comes to the throne,
are well recompensed by the peace of the public and security of the govern-

«)

Re» aUtgarit, quod ip •• mnna lihertata habtrel. in
r,gno IW>, qual imperaior vindicabat in imperio; (M. Paris,
~.D.I095.)
(P) Finch, L. 83.

f) Finch, L. 2M. ~.,.. b. ilL e. 17.
r) Law of N. and N. b. TiiI. e.IO.
On Gon. p 2, 1205.

~<)

S The constitution
of the United States not only supposes a President may be fallible,
but also criminal.
It prescribes the mode in which he shall be tried upon an impeachment, (art. I, s, 3;) and expressly declares that he shall be removed from office on
impeachment for and conviction of treason, bribery, or other high crimes and misdemeanours. Art. l1.--SnARswooD.
•
'It is well settled that an individual cannot maintain an action ..gainst the State,
un less in pursuance of some special law authorizing it. 3 Richardson, 372. 1 Texas, 764.
No direct suit can be maintained against the United States without the authority of an
act. of Congress; nor can any direct judgment be awarded against them for costs. 6
Wheatoll.411.
8 Peters, 444. 3 Hall's Law Jour. 128. 2 Wash. C. C. Rep. 161. Opinions
of the Attomey-General, vol. ii. 967. But if an action be brought by the United States
to recover money in the hands of a party, he may, by way of defence, set up any legal
or equitable claim he has against the United States, and need not, in such case, be
turned round to an application to Congress. Act of Congress, March 3, 1797. 6 Wheaton,
135. 9 Wheaton, 651. 7 Peters, 16. 8 Peters, 163, 436. 9 Peters, 319. 1'J Peters,
!') Peters. ?'-7.- ";jlBRSWOOD.
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ment, in tho person of the chief magistrate being thus set out of the reach of
danger."
*Next, as to cases of ordinary public oppression, where the, itnls of
*94
the constitution are not attacked, tho law hath also assign cd a remedy. [ ... -1
For, as the king cannot misuso his power, without tho advice of evil counsellors,
and the assistance of wieked ministers, these men may be examined and
punished. The constitution has therefore provided, by means of indictments
and parliamentary impeachments, that no man shall dare to assist the crown in
contradiction to the laws of the land. But it is at the same time a maxim in
those laws, that the king himself can do no wrong: since it would be a great
weakness and absurdity in any system of positive law to define any possible
wrong, without any possible redress.
For, as to such public oppressions as tend to dissolve the constitution and sub.
vert the fundamentals of government, they are cases which the law will not, out
of decency, suppose; being incapable of distrusting those whom it has invested
with any part of the supreme power; since such distrust would render the exercise of that power precarious and impracticable.(t)
For, wherever the law expresses its distrust of abuse of power, it always vests a superior coercive
authority in some other hand to correct it; the very notion of which destroys
the idea of sovereignty. If therefore, for example, the two houses of parliament,
»r either of them, had avowedly a right to animadvert on tho king, or each other,
or if the king had a right to animadvert on either of the houses, that branch of
the legislature, so subject to animadversion, would instantly cease to be part of
the supreme power; the balance of the constitution would be overturned, and
that branch or branches, in which this jurisdiction resided, would be completely
sovereign. The supposition of law therefore is, that neither the king nor either
house of parliament, collectively taken, is capable of doing any wrong: since
in such cases the law feels itself incapable of furnishing any adequate [*91r:
*remedy. For which reason all oppression which may happen to spring
.... tJ
from any branch of the sovereign power, must necessarily be out of the reach of
any stated rule, or express legal provision; but if ever they unfortunately happen,
the prudence of the times must provide new remedies upon new emergeneies.
Indeed, it is found by experience, that whenever tho unconstitutional oppressions, evon of tho soveroign power, advance with gigantic strides, and threaten
desolation to a state, mankind will not be reasoned out of the feelings of humanity; nor will sacriflce their liberty by a scrupulous adherence to those
political maxims which were originally established to preserve it. And therefore, though the positive laws are silent, experience will furnish us with a very
remarkable case wherein nature and reason prevailed. 'Whcn king James the
Second invaded the fundamental constitution of the realm, tho convention declared an abdication, whereby the throne was rendered vacant, which induced
a new settlement of the crown. And so far as the precedent leads, and no further, we may now be allowed to lay down the law of redress against publie oppression. If, therefore, any future prince should endeavour to subvert the
constitution by breaking the original contract between king and people, should
violate tho fundamental laws, and should withdraw himself out of tho kingdom;
wo are now authorized to declare that this conjunction of circumstances would
amount to.an abdication, and the throne would be thereby vacant. But it is
not for us to say that anyone, or two, of these ingredients would amount to
such a situation; for there our precedcnt would fail us. In these, therefore, or
other circumstances, which a fertile imagination may furnish, since both law
and history are silent, it becomes us to be silent too; leaving to future generations, whenever necessity and the safety of the whole shall require it, the exert-on of those inherent, though latent, powers of society, which no climate, no
time, no constitution, no contract, can ever destroy or diminish.
*II. Besides the attribute of sovereignty, the law also ascribes to [*246
the king, in his political capacity, absolute perfection. The king can do
(I)

Boo the se points more fully ,It..,msed In the Cbn.'Ilkraedit, pagee 109-126, .. herein

liom of the LIto qf .Flirfetlure, 3d

the Tery learned author has thrown many ne.. and Import
ant lights on the texture or our happy
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DOwrung: which ancient and fundamental maxim is not to be understood, as
if every thing transacted by the government was of course just and lawful,
but means only two things. First, that whatever is exceptionable in the con
duct of public affairs, is not to be imputed to the king, nor is he answerable for
it personally to his people; for this doctrine would totally destroy that constitutional independence of the crown, which is necessary for the balance of pOW-Cl·
in our free and active, and therefore compounded, constitution.
And, secondly,
it means that the prerogative of the crown extends not to any injury: it is
created for the benefit of the people, and therefore cannot be exerted to their
prejudice,(u)5
The king, moreover, is not only incapable of doing wrong, but even of think.
ing wrong: he can ncvcr mcan to do an improper thing: in him is no folly or
weakness, And, therefore, jf the crown should be induced to grant any frr..nehise or privilege to a subject contrary to reason, or in any wise prejudicial to
the commonwealth, or a private person, the law will not suppose the king to
have meant either an unwise or an injurious action, but declares that the king
was deceived in his grant; and thereupon such grant is rendered void, merely
upou the foundation of fraud and deception, either by or upon those agents
whom the crown has thought proper to employ. For the law will not east an
imputation on that magistrate whom it intrusts with the executive power, aR
if he was capable of intentionally disregarding his trust; but attributes to mere
imposition (to which the most perfect of sublunary beings must still continue
liable) those little inadvertencies, which, if charged on the will of the prince,
might lessen him in .the eyes of his subjects.
'*247]
*Yet still, notwithstanding
this personal perfection, which the law
attributes to the sovereign, the constitution has allowed a latitude of
supposing the contrary, in respect to both houses of parliament, each of which,
in its turn, hath exerted the right of remonstrating and complaining to the
king even of those acts of royalty, which are most properly and personally his
own; such as messages signed by himself, and speeches delivered from the
throne. And yet, such is the reverence which is paid to the royal person, that
though the two houses have an undoubted right to consider these acts of state
in any light whatever, and accordingly treat them in their addresses as per.
sonally proceeding from the prince, yet among themselves, (to preserve the
more perfect decency, and for the greater freedom of debate,) they usually suppose them to flow from the advice of the administration.
But the privilege of
canvassing thus freely the personal acts of the sovereign (either directly OJ
even through the medium of his reputed advisers) belongs to no individual, but
is consigned to those august assemblies; and there too the objections must be
proposed with the utmost respect and deference. One member was sent to the
tower(v) for suggesting that his majesty's answer to the address of the commons contained" high words to fright the members out of their duty;" and
another,(w) for saying that a part of the king's speech "scemed rather to be
calculated for the meridian of Germany than Great Britain, and that the king
was a stranger to onr language and constitution."
In further pursuance of 'this principle, the law also determines that in the
king can be no negligence, or laches, and therefore no delay will bar his right.
Nullum tempus occurrit regi has been the standin!> maxim upon all occasions;
for the law intends that the king is always busied for the public good, and
C-) Plowd. 431.
Co)Com. Jour. IS NOT.I6S5.
C-) Ibid. 4 n.c.In ••
6 Or perhaps it means that, although the king is subject to the passions and Infirmitres
of other men, the constitution has prescribed no mode by which he can be made
personally amenable for any wrong which he may actually commit. The law will
therefore presume no .wron~ where it has provided no remedy.
The Invlolability of the kmg is essentially necessary to the free exercise of those high
prerogatives, which nre vested in him, not for his own private splendour and gratification,
a.s the vulgar and Ignorant are too apt to imagine, but for the security and preservation
(If the real happiness and liberty of his subjects.-CHRISTIAN.
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therefore has not leisure to assert his right within the times limited to sub
Jects.(y)S In the king also can be no stain or corruption of *blood; for, [*948
If the heir to the crown were attainted of treason or felony, and after..
wards the crown should descend to him, this would purge the attainder ipso
jacto.(z)
And therefore when Henry VII., who, as earl of Richmond, "tood
attainted, came to the crown, it was not thought necessary to pass an act of
parliament to reverse this attainder; because, as lord Bacon, in his history of
that prince, informs us, it was agreed that the assumption of tho crown had at
once purged all attainders. Neither can the king in judgment of law, as king,
ever be a minor or under age; and therefore his royal grants and assents to acts
of parliament are good, though he has not in his natural capacity attained the
legal age of twenty-one.(a) By a statuto, indeed, 28 Hen. YIII. c. 17, powor
was given to future kings to rescind and revoke all acts of parliament that
should be made while they were under the age of twenty-four; but this was
repealed by the statute 1 Edw. VI. e. 11, so far as related to that prince; and
both statutes are declared to be determined by 24 Geo. II. c. 24. It hath
also been usually thought prudent, when the heir-apparent hath been very
young, to appoint a protector, ~uardian, or regent, for a limited time: but the
very necessity of such extraordinary provision is sufficient to demonstrate tho
truth of that maxim of the common law, that in the king is no minority; und
therefore he hath no legal guardian.(b)T

') Finch, L. 82. Co. Lilt. 90.
., Finch, L. 82Co. Litt. 43. 2 lost. proem.
f;6J0) Th.
methods of appointing

3.
thiB guardian or regent
b..... been so variou .. and the duration of hi. power 00
nncertain, tha t from hence alone it may be collected that
hIS office is unknown to the common law; and, therefore, (as
Sir Edward Coke says, 4 lnst. 68,) the surest way is to hav.
bim mad. by authority or the g....nt council in parltament,
Th...... 1 of Pembroke, by hls own authonty, assumed In
Tery troublesome tim .. the re gency of .IIen. H'L, who was
then only nine years old; but was declared of full age by

the pope 8t .eTent""n, confirmed the great charter al
eighteen, and took upon him the admlmstratton
of the
government at twenty. A guardian and couucll of regen.".
were named for Edward III~ by the parliament, which
deposed hi. f.ther, the young king being then nfteen, and
not assuming the government till three years after. Wh.n
Rlchard II. succeeded at the liS" of eleven, the duke "r Laneaster took upon him the management of the klngolom lUI
the parliament met, which appointed a nommal council 10
88Sist him. lien. Y~ on his death-bed, named a regent allll
a guardian for hi. InfdLt son Uen. YI~ then nine months
old; but the parliament altered his disposition, and aI'pointed

S This rule is now subject to various exceptions, both at common law and by statute,
See Thomas's Co. Litt. vol. i. 74, note 16. After fifty-five years' possession a grant from
the crown may be presumed, unless a statute has prohibited such a grant. Goodtitle VI.
Baldwin, East, 488.:......cHlTTY.
In civil actions relating to landed property, by the 9 Geo. III. c. 16, the king, like 8
subject, is limited to sixty years. See 3 Book, 307. This maxim applies also to criminal
prosecutions which are brought in the name of the king; and, therefore, by the common
law there is no limitation in treasons, felonies, or misdemesnors. 2 Campb. 227. 7 East,
199. By the 7 W. III. c. 7, an indictment for treason, except for an attempt to asssssinate the king, must be found within three years after the commission of the treasonable
act. 4 Book, 351. But where the legislature has fixed no limit, nullum tempus occurrit regi
holds true. Thus a man may be convicted of murder at any distance of time within his
life after the commission of the crime. This maxim remains still in force in Ireland.
I Ld. Mountm. 365.-CURISTIAN.
This maxim is held applicable as well to the United States as to the several States,
Nullum tempus occurrit reipublio», A statute of limitation bars not the rights of the public.
Johnston V$. Irwin, 3 S. & R. 291. Kemp va. Commonwealth, 1 Hen. & Mun. 85. Lindsay
va. Miller, 6 Peters, 666. People va. Gilbert, 18 Johns. 227. It runs, however, against.
municipal corporations.
Nothing less than sovereignty exempts the party from the
statute. Cincinnati V8. First Presb. Church, 8 Hammond, 298. From long uninterrupted
possession grants will be presumed. Crooker va. Pendleton, 10 Shep. 339. Barclay ""Howell, 6 Peters, 498. Hanes va. Peck.i Mart. & Yerg. 22R. Jarbor tIS. McAtee, 7 B
Monroe, 279. I conceive, however, that this is true only when it arises in a controversy
!>etween private persons, and not in a direct claim by government for land or property
In the possession of a private person.
No presumption of payment from lapse of time
runs against the government.
United States va. Williams, 4 McLean, !i67.
It is a. general rule in the interpretation of legislative acts not to constrne them to
embrace the sovereign power of government, unless expressly named or intended by
necessary implication. The State va. Milburn, 9 Gill, 105.-SUARSWOOII.
I A late occasion demanded
a regency.
Mental aberration incapacitated his !at~
majesty from fulfilling the executive functions. On the part of his present majesty, then
prince of Wales, the right to assume the regency, independently of the authority of the
two houses, was vehemently urged and insisted upon by the whigs. They were met by
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*III. A third attribute of the king's majesty is his perpetuity. The
..
law ascribes to him in his political capacity an absolute immortality.
The king never dies. Henry, Edward, or George may die; but the king survivos them all. For immediately upon the decease of the reigning prince in his
natural capacity, his kingship or impcrial dignity, by act of law, without any
interregnum or interval, is vested at once in his heir, who is, eo ixstanti, king to
all intents and purposes. And so tender is the law of supposing even a possibility of his death that his natural dissolution is generally called his demise;
demissio regis, vel coronce: an expression which significs mcrely a transfer of
property; for, as is observed in Plowden,(c) when we say the demise of the
crown, we mean only that, in consequence of the disunion of the king's natural
body from his body politic, the kingdom is transferred or demised to his sueeessor j and so the royal dignity remains perpetual. Thus, too, when Edward
the Fourth, in the tenth year of his reign, was driven from his throne for a few
months by the house of Lancaster, this temporary transfer of his dignity was
denominated his demise; and all process was held to be discontinued, as upon a
natural death of the king.Cd)8
*250]
*'Ve are next to consider those branches of the royal prerogative,
which invest this our sovereign lord, thus all-perfect and immortal in
his kingly capacity, with a number of authorities and powers, in the exertion
whereof consists the executive part of government.
This is wisely placed
in a single hand by the British constitution, for the sake of unanimity, strength,
and despatch. Were it placed in roany hands, it would be subject to many
wills: many wills, if disunited and drawing different ways, create weakness in
a government; and to unite those several wills, and reduce them to one, is a
work of more time and delay than the exigencies of state will afford. The
king of England is therefore not only the chief, but properly the sole, magisa protector and eonncll, with & special limited authority.
Both these princes remained In a .tate of pupilage till the
age of twenty-three.
Edward V~ at the age of thirteen, was
recommended by his Cather to the care of the duke of
Gloucester, who was declared protector by the privy
eonncil.
The statutes 2-'> lien. YIII. c. 12, and 28 lien.
VIII. e. 7, provided that the successor,lf a male and under
eighteen, or If a female and under sixteen, should be t.1I
such age 10 the government of hi. or her natural mother, (If
approved by the kln~,) and such other coonsellors WI hi.
maJesty should by w.ll or otherwise appoint; and he accordIngly appointed his sixteen executors to have the government of Ws son Edw. VI. and the kingdom, wWch executors

elected the earl of Hertford protector.
The statate 2t Goo
II. c. 24, Incase the' crown should descend to any of the cWI
dren of Frederick, late prince of Wales, under the age of
eighteen, appointed the prmeess dowager; and that of 5
Goo. III. e. :a, In case ofa hke descent to any of hiB present
m..'1JestY'a children,

empowers

the king

to name

either

tlu,

queen, the prmcess dowager, or any descendant of king
Goo. II~ residing In the kingdom, to be guardian and regent
till the successor attains such age, assisted by a council or
regency, the powers of them all being expressly deftned and
..t down in the several acts.
Plowd.117, 234.
(~)1I. 49 Hen. VI. pI. 1-8.

«)

the tories, who asserted the right of the two houses to interfere; and, most justly prevailing, the prince was about to become regent, invested with powers short of royal, but
the king's then recovery ended the question at this time. .A second more recent
occasion unhappily presented itself, and, under limitations framed by the two houses,
his present majesty became regent, and so continued until the demise of the crown.CmTTY.

8The constitution of the United States and the law made in pursuance thereof have,
it is presumed, made effectual provision for the uninterrupted continuation of the
axecutive office in the United States, without recurring to this maxim of the British
government.
"In case of the removal of the President from office, or of his death,
resignation, or inability to discharge the powers and duties of the said office, the same
shall devolve on the Vice-President; and the Congress may by law provide for the case
of removal, death, resignation, or inability both of the President and Vice-President,
declaring what officer shall then act as President, and such officer shall act accordingly
until the disability be removed or a President shall be elected." Const. U. S. art.n, s.6.
"In case of removal, death, resignation, or inability both of the President and VicePresident of the United States, the President. of the Senate pro tempore, and, in case there
shall be no President of the Senate, then the speaker of the House of Representatives
{or the time-being, shall act as President of the United States until the disability be
removed or a President shall be elected." .Act of Congress, March 1, 1792, s, 9. When
the Vice-President succeeds, he continues to act as President during the whole of the
term for which he was elected. When, however, it is one of the other persons named,
provision is made that an election shall be held at the proper time in the same year,
provided that two months shall intervene between the notice and election; if not, then
the year next ensuing. .Act of Congress. March l, 1792, S. 10.-SIIARSWOOD.
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crate of the nation, all others acting by commission from, and in due subordination to him: in like manner as, upon the great revolution in the Roman stnte,
all the powers of the ancient magistracy of tho commonwealth were eoneontrated in the new emperor: so that, as Gravina(e) expresses it, "ill ejus llnill.~

flersona veteris reipublicce vis atque majestas per cumulates maqistratuum potestates
exprimebatur:"
.After what has been premised in this chapter, I shall not (I trust) be considered as an advocate for arbitrary power, when I lay it down as a principle,
that in the exertion of lawful prerogative the king is and ought to be absolute ;
that is, so far absolute that there is no legal authority that cnn either delay or
resist him. He may reject what bills, may make what treaties, may coin what
money, may create what peers, may pardon what offences, he plcases; unless
whero the constitution hath expressly, or by evident consequenco, laid down
some exception or boundary; declaring that thus far tho prerogativo shall go.
and no further. For otherwise the power of the crown would indeed be but a
name and a shadow, insufficient for the ends of government, if, where its jurisdiction is clearly established and allowed, any man or body of men were permitted to disobey it, in the ordinary course of law: I say in the ordinary course
oflaw; for I do not *now speak of those extraordinary recourses to first [*'151
principles, which are necessary when the contracts of socicty are in
dapger of dissolution, and the law proves too wcak a defence against the
violence of fraud or oppression. And yet tho want of attending to this obvious
distinction has occasioned these doctrines, of absolute power in the prince and
of national resistance by tho people, to be much misunderstood and perverted,
by the advocates of slavery on the one hand, and the demagogues of faction 01\
the other. The former, observing the absolute sovereignty and transcendent
dominion of the crown laid down (as it certainly is) most strongly and emphatically in our law-books, as well as our homilies, have denied that any case
can be excepted from so general and positive a rule; forgetting how impossible
it is, in any practical system of laws, to point out beforehand those eccentrical
remedies, which the sudden emergence of national distress may dictate, and
which that alone can justify. On the other hand, over-zealous republicans,
feeling the absurdity of unlimited passive obedience, have fancifully (or sometimes factiously) gone ovcr to the other extreme; and because resistance is
justifiable to the person of the prince when the being of the state is endangered,
and the public voice proclaims such resistance necessary, they have therefore
allowed to every individual the right of determining this expedience, and of
employing private force to resist even private oppression. A doctrine productive of anarchy, and, in consequence, equally fatal to civil liberty, as tyranny
itself For civil liberty, rightly understood, consists in protecting the rights
of individuals by the united force of society; society cannot be maintained, und
of course can exert no protection, without obedience to some sovereign power;
and obedience is an empty name, if every individual has a right to decide how
far he himself shall obey.
In the exertion, therefore, of those prerogatives which the law has given, the
king is irresistible and absolute, accordin~ to the forms of the constitution
And yet, if the consequence of that exertion be manifestly to the grievance
or dishonour of the kingdom, tho parliament will call his advisers *to a -*95"
just and severe account. For prerogative consisting (as Mr. Locke(f)
l - ...
!.taswell defined it) in the discretionary power of acting for tho public good,
where the positivo laws are silent; if that discretionary power be abused to
the public detriment, such prerogative is exerted in an unconstitutional manner. Thus the king may make a treaty with a forei[9l state, which shall
irrevocably bind the nation; and yet, when such treaties have been judged
pernicious, impeachments have pursued those ministers, by whose agency or
advice they were concluded.
The prerogatives of the crown (in tho sense under which we are now eon
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sidering them) respect either this nation's intercourse with foreign nations, OJ'
its own domestic government and civil polity.
With regard to foreign concerns, the king is the delegate or re~resentatiT'6
of his people. It is impossible that the individuals of a state, in their collective
capacity, can transact tho affairs of that state with another community equally
numerous as themselves. Unanimity must be wanting to their measures, and
strength to tho execution of their counsels. In the king therefore, as in a
centre, all the rays of his people are united, and form by that union a consistency, splendour, and power, that make him feared and respected by foreign
potentates; who would scruple to enter into any engagement that must afterwards be revised and ratified by a popular assembly. What is done by the
royal authority, with regard to foreign powers, is tho act of the whole nation;
what is done without the king's concurrence, is the act only of private men.
And so far is this point carried by our law, that it hath been held,(g) that
should all the subjects of England make war with a king in league with the
king of England, without the royal assent, such war is no breach of the lea~e.
And, by the statute 2 Hen. V. c. 6, any subject committing acts of hostility
upon any nation in league with the king was declared to be guilty of hizh
treason; and, though that act was repealed by the statute 20 Hen. VI. c. fl,
*"53] so far as *relates to the making this offence high treason, yet still it
~
remains a very great offence against the law of nations, and punishable
by our laws, either capitally or otherwise, according to the eireumetances of
the case.
1. The king therefore, considered as the representative of his people, has the
sole power of sending ambassadors to foreign states, and receiving ambassadors
at home. This may lead us into a short digression, by way of inquiry, how far
the municipal laws of England intermeddle with or protect the rights of these
messengers from one potentate to another, whom we call ambassadors.
The rights, the powers, the duties, and the privileges of ambassadors are determined by the law of nature and nations, and not by any municipal constitutions. For, as they represent the persons of their respective masters, who owe
no subjection to any laws but those of their own country, their actions are not
subject to the control of the private law of that state wherein they are appointed
to reside. He that is subject to the coercion of laws is necessarily dependent on
that power by whom those laws were made: but an ambassador ought to be independent of every power except that by which he is sent, and of consequence
ought not to be subject to the mere municipal laws of that nation wherein he is
to exercise his functions. If he grossly offends, or makes an ill use of his
character, he may be sent horne and accused before his master;(h) who is bound
either to do justice upon him, or avow himself the accomplice of his crimes.(O
But there is great dispute among the writers on the laws of nations, whether
this exemption of ambnssadors extends to all crimes, as well natural as positive;
or whether it only extends to such as are mala prohibita, as coining, and not to
those that are mala in se, as murder.(k) Our law seems to have formerly taken
1-254] in the restriction, as well as the general exemption. *For it has been
held, both by our common lawyers and civilians,(l) that an ambassador
is privileged by the law of nature and nations; and yet, if he commits any
offence against the law of reason and nature, he shall lose his privilegej(m) and
that therefore, if an ambassador conspires the death of the king in whose land
he is, he may be condemned and executed for treason; but if he commits any
other-species of treason, it is otherwise, and he must be sent to his own king.
Jom.(n) And these positions seem to be built upon good appearance of reason.
For since, as we have formerly shown, all municipal laws act in subordination
to the primary law of nature, and, where they annex a punishment to natural
crimes, are only declaratory of, and auxiliary to, that law; therefore to this
(0') 41~t.152.
(1) A. W8II done with Connt Gyllenberg,
"IliD1.ter to Great Bntaln, A.D. 1716.
,t) Sp. L. 26, 21.
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V lUI. Leeuwen In Ff. 50, 7, 17. BarbeyraG'1l Pall: L 8, •
9,17. Van Bynkerahoek.u
foro legator, c.17; 18,19,
~ 1 Roll. Rep.17S. 3 Bulstr. 27.
-) 4 Inst.. 163.
-) 1 RoIL Rep. 186.
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natural universal rule of justice, ambassadors, as well as other men, are subjcct
in all countries; and of consequence it is reasonable that, wherever they
transgress it, there they shall be liable to make atonement.(o) But, however
these principles might formerly obtain, the general practice of this country, ns
well as of the rest of Europe, seems now to pursuo tho sontiments of the learned
Grotius, that the security of ambassadors is of more importance than tho punish.
ment of a particular erime.(p) And therofore few, if any, examples have hap.
pened within a century past, where an ambassador has been punished for any
offence, however atrocious in its nature."
In respect to civil suits, all the foreign jurists agree that neither an ambassador, or any of his train or comites, can be prosecuted for any debt or contract
in the courts of that kingdom wherein he is sent to ~osido. Yet Sir Edward
Coke maintains that, if an ambassador make a contract which is good jure qentium, he shall answer for it hcre.(q) But the truth is, so few cases (if any) had
arisen, wherein the privilege was either claimed or disputed, even with regard
to civil suits, that our law-books are (in general) quite silent upon it previous
to the *reign of queen Anne; when an ambassador from Peter the [*').5
Great, czar of Muscovy, was actually arrested and taken out of his
zo
coach in London,(r) for a debt of fifty pounds which he had there contracted.
Instead of applying to bo discharged upon his privilef£'?'he gave bail to the
action, and the next day complained to the queen. The persons who were
concerned in the arrest were examined before the privy council, (of which the
Lord Chief Justice Holt was at the same time sworn a member,)(s) and seventeen were committed to prison ;(t) most of whom were prosecuted by inforrnation in the court of Queen's Bench, at the suit of the attorney general,(u) and
at their trial before the lord chiof justico were convicted of the facts by the
jury,(v) reserving tho question of law, how far those facts were criminal, to be
(.) Forster'. Reports, 188.
(J»&C!£TItas kg.Utrum
utaUati qus:.." pama est prB!J'Of'"
-leral. Do jure, b. '" p. 18, 4, 4.
(f) 4 Inst, 153.
(r):ll Joly, 1708. Doyel'. Annals of Queen Anne.

(.) Z Joly, 1.08. Boyer'. Annal. ofQuoen Anne.
(0) 25,:l9 July, li08. Ibid.
(M) 23 Oct. H08. Ibid.
(.) 14 Feb. 1708. Ibid.

v In the year 1654, during the protectorate of Cromwell, Don Pataleon Sa, the brother
of the Portuguese ambassador, who had been joined with him in the same commission.
was tried, convicted, and executed for an atrocious murder. Lord Hale, 1 P. C. 99,
approves of the proceeding; and Mr. J. Foster. p. 188, though a modem writer of law,
lays it down, that" for murder and other offences of great enormity; which are against
the light of nature and the fundamental laws of all society, ambassadors are certainly
liable to answer in the ordinary course of justice, as other persons offending in the like
manner are;" but Mr. Hume observes upon this case, that" the laws of nations were
here plainly violated." Vol. vii. p. 237. .And Vattel, with irresistible ability, contends
that the Universal inviolability of an ambassador is an object of much greater Im.portance
to the world than their punishment for crimes, however contrary to natural justice, .. A
minister," says that profound writer, .. is often charged with a commission disagreeable
to the prince to whom he is sent. If this prince has any power over him, and especially
if his authority be sovereign, how is it to be expected that the minister can execute his
master's orders with a proper freedom of mind, fidelity, and firmness? It is necessary
he should have no snares to fear, that he cannot be diverted from his functions by any
chicanery. He must have nothing to hope and nothing to fear from the sovereign to
whom he is sent. Therefore, in order to the success of his ministry, he must be independent of the sovereign's authority, and of the jurisdiction of the country, both civil
and criminal." B. 4, c. 7. ~92. where this subject is discussed in a most luminous manner.
The Romans, in the infancy of their state, acknowledged the expediency of the independence of ambassadors; for when they had received ambassadors from the Tarqul-i
princes, whom they had dethroned, and had afterwards detected those ambassadors Ifl
secretly committing acts which might have been considered as treason against their
state, they sent them back unpunished; upon which Livy observes, et quanquam visi .<rUnt
commississe, ut hoetium loco esseni, jus tamen gentium valuit. Lib. 2, c. 4. 'VIJen Bomilcar, qui
1lorn4mfide publicO. venerat, was prosecuted as an accomplice in the assassinntlon of Massiva,
Sallust declares, fit reus magis ex lUJuo bonoque quam ex jure gentium. Bell. Jug. c. 35.CURISTIAN •

.It is said that the true ground of the judgment against Don Pataleon Sa was that he
failed to prove his connection with the embassy.-.."lTEwART.
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afterwards argued before the judges; which question was never dotermiuod.s
In the mean time the czar resented this affront very highly, and demanded that
the sheriff of Middlesex arid all others concerned in the arrest should be pUL
ished with instant death.(w) But the queen (to the amazement of that despotic
court) directed her secretary to inform him, "that she could inflict no punishment upon any, the meanest, of her subjects, unless warranted by the law of
the land; and therefore was persuaded that he would not insist upon impossibilities."(x) To satisfy, however, the clamours of the foreign ministers, (who
made it a common cause,) as well as to appease the wrath of Peter, a bill was
brought into parliament,(y) and afterwards passed into a law,(z) to prevent and
punish such outrageous insolence for the future. And with a copy of this act,
elegantly engrossed and illuminated, accompanied by a letter from the queen,
an ambassador extraordinary(a)
was commissioned to appear at Moscow,(b)
who declared" that though her majesty could not inflict such a punishment as
*956] was required, *because of the defect in that particular of the former
....
established constitutions of her kingdom, yet, with the unanimous consent of the parliament, she had caused a new act to be passed, to serve as a law
for the future."
This humiliating step was accepted as a full satisfaction by
the czar; and the offenders, at his request, were discharged from all further
prosecution.
This statute( c) recites the arrest which had been made, "in contempt of tho
protection granted by her majesty, contrary to the law of nations, and in
prejudice of the rights and privileges which ambassadors and other public
ministers have at all times been thereby possessed of, and ought to be kept
sacred and inviolable:" wherefore it enacts, that for the future all process
whereby the person of any ambassador, or of his domestic or domestic servant,
may be arrested, or his goods distrained or seised, shall be utterly null and
void; and the persons prosecuting, soliciting, or executing such process, shall
bo deemed violators of the law of nations, and disturbors of the public reposo;
and shall suffer such penalties and corporal punishment as the lord chancellor
and the two chief justices, or any two of them, shall think fit. But it is expressly provided, that no trader, within tho description of the bankrupt laws,
who sha11bo in the service of any ambassador, shall be privileged or protected
by this act; nor shall any ono bo punished for arresting an ambassador's servant, unless his name be registercd with the secretary of state, and by him
transmitted to tho sheriffs of London and Middlesox. Exceptions that are
strictly conformablo to the rights of ambassadors,(d) as observed in the most
civilized countries. And in consequence of this statute, thus declaring and
*957] enforcing tho law of nations, these privileges are *now held to be part
...
of the law of the land, and arc constantly allowed in the courts of common law.(e)ll
(w) 17 Sept. li08. Jbid.
(0) 11 Jan. 1708. Ibid. Mod. Un. IIIBt. xxxv. 45-1.
(II Com. Jour.:!3 Dec. 170S.
(oj 21 Apr. 1709. 1Ioyer,lbld.
(~ Mr. Whitworth.
(' 8 Jan. 1709. Boyer, Ibid.
(0 1 Anne, c. 12.
t &p. qtr.uum at an cmnitum
d jur. Iwbtndi
sunl, qui ltgatum comitantur, non ut inltructior fiat kgaho,

""m<rO

ltd unia ut lucro IW) conndant, institoru for~ d tntrC(..
tores, Et, quam"';. /wi 61l'p< defenderint d ",,,,,,tum loco
Iwber. rollUrint Il!(Jati,apparel tamen. .atil eo """ pert ... ..-..
qui in kgut; kgationu.:. Qificw rum .unl. Quu", atd<:mta
rei """nunquam
turLtu dederit, ophmo eumplt> .n quibu sdam aul;' dim T<CTtum fuU, ut kgatUl tmeretur ""h.".,..
nomenc1atoram conntum morIlm.
Van Bynkenh. Co 15,
~
finem,
(.) Fit.g. 200. Stra. 797.

10 In 3 Burr. 1480, Lord Mansfield declares that "the
statute of queen Anno was not
occasioned by any doubt whether the law of nations, particularly the part relative to
public ministers, was not part of the law of England, and the infraction ctiminal, nor
mtended to vary an iota of it!'
And he proceeds to say, that lord Talbot, lord Hardwicke, and lord Holt, were clearly of the same opinion. But the infraction of the law
of nations can only be a misdemeanour, punishable at the discretion of the court by fine,
imprisonment, and pillory; and therefore lord Mansfield says the persons convicted were
never brought up to receive judgment, for" no punishment would have been thought
by the czar an adequate reparation.
Such a sentence as the court would have given. he
would have thought a fresh insult."-nHRISTIAN.
11 And the exceptions are said to be a~eeable
to, and taken from, the law of nations.
Lockwood VB. Coysgame, 3 Burr. 1676, CIted in Mr. Christian's note.
A person claiming the benefit of the 7 Anne, c.12, as domestic servant to a public
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II. It is also the king's prerogative to make treaties, leagues, and alliances
with foreign states and princes. For it is by the law of nations essential to tho
~00dnc8s of a league, that it be made by the sovereignlowerj(f)
and then it
·s binding upon the whole community: and in Englan the sovereign power,
~ Pull'. L. or N. b. S, c. 9, ~ 6.

minister, must be really and bona fide his servant at the time of the arrest and must
clearly show by affidavit the general nature of his service, and the actual performance
of it. and that he was not a trader or object of the bankrupt laws. 2 Stra. 797. 2 Ld.
Raym, 1524, Fitzg. 200, S. C. 1 Wils. 20, 78. 1 Bla. Rep. 471, S. C. 3 Burr. 1676, 1731.
3 Wils. 33, and 3 Campb. 47.
For, by the law of nations, a public minister cannot protect a person who is not bona
fide his servant.
It is the law that gives the protection ; and though the process of tho
law shall not take It bona fide servant out of the service of a public minister, yet on the
other hand a public minister shall not take a person who is not bonn fj,le his servant
out of the custody of the law, or screen him from the payment of his just debts, 4 Burr.

~~~

'

This privilege, however, has been long settled to extend to the servants of a public
minister, being natives of the country where he resides, as well as to his Ion-ign servants,
(3 Burr. 1676,) and not only to servants lying in the house, for many houses are not large
enough to contain and lodge all the servants of some public ministers, but also to leal
and actual servants lying out of his house. 2 Str. 797. 3 Wils. 35. 1 Bar & Cres.
5623. Nor is it necessary to entitle them to the privilege that their names should have
been registered in the secretary of state's office, and transmitted to the sheriff's office,
(4 Burr. 2017. 3 Term Rep. 79,) though, unless they have been so registered and transmitted, the sheriff or his officers cannot be proceeded against for arresting them. Soo
statuto, ~ 5. 1 Wils, 20, and a modern order. And it is not to be expected that every
particular act of service should be specified. It is enough if an actual bona fide service
he proved, and if such a service be sufficiently made out by affidavit the court will not,
upon bare suspicion, suppose it to have been merely colourablo and collusive. 3Burr.1481.
Where the servant of an ambassador did not reside in his master's house, but rented and
lived in another, part of which he let in lodgings, it was held that his goods in that house,
not being necessary for the convenience of the ambassador, were liable to be distrained
lor poor-rates. Novello V8. Toogood, 1 Bar. & Cres. 554. This act does not extend to
consuls, who are therefore liable to arrest. Viveart va. Becker, 3 }faule & Sel. 284. See
1 Chitty's Com. L. 69, iO.-CUITTY.
In the case of Viveart V8. Becker, 3 :hI. & S. 284, this statute was brought under the C01.sideration of the court of King's Bench on behalf of'aresident merchant of London who bad
been appointed consul to the duke of Sleswick Holstein Oldenburgh, Lord Ellenborough
delivered a luminous judgment in the name of the court, and, 011 the principle that the
statute was only declaratory of the common law and the law of nations, determined that
a. consul was not a public minister, and therefore not within its protection.
With regard to the exceptions in the statute, the foreilln ministers resident in EnglanJ
when it passed remonstrated against them as unpractised in foreign courts. 6 Parl,
Ilist. 793. The passage, however, cited by the author from Van Bynkershoek seems an
answer to such an assertion; and lord Mansfield says expressly that there is not an
exception in the act but what is agreeable to and taken from the law of nations. 3 Burr.
16i6.-CoLERIDGE.
By the act of Congress, April 30, li90, (1 Story, S8,) it is provided that if any writ or
process shall, at any time hereafter, be sued forth or prosecuted, by any person or persons, in any of the courts of the United States, or in any of the courts of a particular
State, or by any judge or justice therein respectively, wnereby the person of any ambassador or other public minister of any foreign prince or state, authorized and received as
such by the President of the United States, or any domestic or domestic servant of any
such ambassador 01' other public minister, may be arrested or imprisoned, or his or their
goods or chattels be distrain ed, seized, or attached, such writ or process shall be deemed
and adjudged to be utterly null and void toall intents, constructions, and purposes whatever. That in case any person or persons shall sue forth .or prosecute I!ny such \yI:i~or
process, such person or persons, and all attorneys or solicitors prosecuting or soliciting
In such case, and all officers executing any such writ or process, being thereof convicted,
shall be deemed violators of the laws of nations and disturbers of the public repose, and
imprisoned not exceeding three years, and fined at the discretion of the court. Proeided, ncocrtheless, that no citizen or inhabitant of the United States who shall have contracted debts. prior to his entering into the service. of any ambassador or othe~ public
minister, which debts shall be still due and unpaid, shall have, take, or receive any
benefi 'If this act; nor shall any person be proceeded against by virtue of this act f<?~
uav;ng arrested or sued any other domestic servant of any ambassador or other public
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quoad hoc, is vested in the person of the king. Whatever contracts therefore
he engugcs in, no other power in the kingdom can legally delay, resist, or
unnul, And yet, lest this plenitude of authority should be abused to the detriment of tho public, tho constitution (as was hinted bofore) hath here interposed a check, by the means of parliamentary impeachment, for tho punishminister, unless the name of such servant be first registered in the office of the Secretary
of State, and by such secretary transmitted to the marshal of the district in which
Congress shall reside, who shall upon receipt thereof affix the same in some public
IIIace in his office, whereto all persons may resort and take copies without fee or reward.
It is observable that, while both the English and American statutes prohibit process
of arrest of the person or attachment of the goods, neither of them forbids that of summons, so familiar to both codes. It is unnecessary to suppose that this material omission
was unintentional.
"It may be," remarks Mr. C. J. Ingersoll, (4 American Law Mag. 307,)
"that the summons was deemed a harmless measure against persons not resident,
according to legal fiction, when proceeded against; against whom therefore judgment
would be of no avail there, and no more available as the foundation of fresh suits against
them elsewhere. As the commencement of an action to lead to any profitable results,
summons is incompatible with privilege."
It is agreed, however, on all hands that the
privilege does not rest on the statute, but on the law of nations, the statute onlyadding certain penalties to secure its observance. A minister is therefore as much privileged from
the service of a summons as any other writ. It is laid down, however, by many eminent
writers that the exemption from the jurisdiction of the local tribunals and authorities
does not apply to the contentious jurisdiction, which may be conferred on those tribunals
by the minister voluntarily making himself a party to a suit at law. Hence perhaps it
was that, in the constitution and laws of the United States, jurisdiction is conferred on
the federal courts in all suits brought by ambassadors or other public ministers, and also
in such suits and proceedings against ambassadors or other public ministers as a court
of law can have or exercise consistently with the law of nations. Const. U. S. art. Ill.
8.2. Act of Sept. 24, 1789. (1 Story, 58.)
The exemption extends to the goods and chattels of a public minister, but not to real
property possessed by an ambassador in his private capacity; nor does it extend to stock
III trade.
According to Bynkershoek, if on petition a sovereign will not compel his
ambassador to satisfy his creditors, their remedy is by suit in the courts of his own
country, or by action in rem where he possesses property not privileged and the law
allows that form of proceeding. The act of Congress, however, expressly prohibits attachment of goods and chattels, without drawing any distinction between such as are or are
not privileged; and as to debts due the minister and real property, though not within
the statute so far as penalty is concerned, it is difficult to avoid the conclusion that they
are within the intent and spirit so far as illegality is concerned.
'In 1844 a controversy arose between Prussia and the United States in regard to the
right of a landlord to seize the goods of a public minister for the rent of a house which
Ye had leased. The act of Congress of 1790 expressly prohibits such distress. Ail regards
foreign ministers in this country, therefore, as long as this law exists there would be no
question. But of course that act is in that respect merely expressive of the sense of its
framers, and, though it could be decidedly urged against us, cannot be pleaded in our
favour as evidence of what is the law of nations. The proprietor of the house in which
the United States minister at Berlin resided claimed the right, under an article of the
Prussian code, of detaining the goods of the minister found on the premises at the expiration of his lease, in order to secure the payment of damages alleged to be due on
account of injuries done to the house during the contract.
The Prussian government
contended that the general exemption under international law of the personal property
of foreign ministers from the 10caI jurisdiction did not extend to this case, where the
right of detention was created by the contract itself and by the legal effect given to it
by the local law. Of course the principle of this decision includes the ease of distress
for rent. The controversy in question was terminated as between the parties by the proprietor of the house restoring the effects which had been detained, on the payment of a
reasonable compensation for the injury done to the premises. The correspondence terminuted, however, without either party yielding its opinions; so that it still remains
an open question. The whole negotiation has been ably reviewed by a distinguished
French jurist, (M. Fcelix.] who maintains the American side of the question. Wheaton's
International Law, p. 28;. Revue du Droit Fra~is et Etranger, tome ii. p. 31.
It is provided by the act of Congress, April 30, 1790, (1 Story's Laws, 89,) that if an)
nerson shall assault, strike, wound. imprison, or in any other manner infract the law of
nations, by offering violence to the person of an ambassador or other public minister,
such person so offendin~, on conviction, shall be imprisoned not exceeding three years.
w<l fined at the discretion of the court.--SuARSWOOD.
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ment of such ministers as from criminal motives advise or conclude any tt eaty,
which shall afterwards be judged to derogate from the honour and interest of
the nation.
III. Upon the same principle, the king has also the sole prerogative of making
war and peace," For it is held by all the writers on the law of nature and
nations, that the right of making war, which by nature subsisted ill every indio
vidual, is given up by all private persons that enter into society, and is vested
in the sovereign power :(g) and this right is given up, not only by individuals,
but even by the entire body of people, that are under the dominion of a
sovereign. It would, indeed, be extremely improper, that any number of sub.
jocts should have the power of binding the supreme magistrate, and putting
him against his will in a state of war. Whatever hostilities therefore may be
committed by private citizens, the state ought not to be affected thereby;
unless that should justify their proceedings, and thereby become partner in the
guilt. Such unauthorized volunteers in violence are not ranked among open
enemies, but are treated like pirates and robbers: according to that rule of the
civil law,(h) hostes hi sunt qui nobis, aut quibus nos, publice bellum decrevimus s
caieri latrones aut *prr.edonessunt. And the reason which is given by [*958
Grotius(i) why, according to the law of nations, a denunciation of war
ought always to precede the actual commencement of hostilities, is not so much
that the enemy may be put upon his guard, (which is matter rather of magna·
nimity than right,) but that it may be certainly clear that the war is not under
taken by private persons, but by the will of the whole community, whose righl.
of willing is in this case transferred to the supreme magistrate by the fundamental laws of society. So that, in order to make a war completely effectual,
it is necessary with us in England that it be publicly declared and duly proclaimed by the kin~'s authority; and, then, all parts of both the contending
nations, from the highest to the lowest, are bound by it. And wherever the
right resides of beginning a national war, there also n.ust reside the right of
ending it, or the power of making peace. And the same check of parliamentary
impeachment, for improper or inglorious conduct, in beginning, conducting, or
concluding a national war, is in ~eneral sufficient to restrain the ministers of
the crown from a wanton or injurious exertion of this great prerogative.
IV. But, as the delay of making war may sometimes be detrimental to indio
viduals who have suffered by depredations from foreign potentates, our laws
have in some respects armed the subject with powers to impel the prerogative,
by directing the ministers of the crown to issue letters of marque and reprisal
upon due demand; the prerogative of granting which is nearly related to, and
plainly derived from, that other of making war; this being, indeed, only an in.
complete state of hostilities, and generally ending in a formal declaration of war.
These letters are grantable by the law of nations,(k) whenever the subjects of
one state are oppressed and injured by those of another, and justice is denied
by that state to which the oppressor belongs. In this case letters of marque
and reprisal (words used as synonymous, and signifying, the latter, a taking in
return; the former, the passing the frontiers in order to such taking)(l) may be
obtained, in order to seize the bodies or goods of the subjects of the offending
state, until satisfaction *be made, wherever they happen to be found. ["'259
l\ nd indeed this custom of reprisals seems dictated by nature herself;
(g)
Cl}
(I)

Pull. b. 8, Co 6, ~ 8, and Barbeyr. in We.
rr: 50, lr~ lIS.
D. jure, b. ~p.l. 3, e.s, Ill.

(I) ibid. l. 3, Co 2, M 4, 5.
(I) Dufresne, tit. Marca.

IZ The Congress of the United
States have power" to declare war, grant letters 0/
marque and reprisal, and make rules concerning captures on land and water." (Const
U. S. art. 1, s. 8.) The President has power," by and with the advice and consent of the
Senate, to make treaties, provided two-thirds of the senators present concur!'
[Ibid
art. 2, 8. 1.) .. This constitution, and the laws of the United States which shall b.
made in pursuance thereof, and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in
every State shall be bound thereby, any thing in the constitution or law!!of any State
to the contrary notwithstanding."
Ibid. art. 6, 8. 2.-SHARSWOOD.
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for which reason we find in the most ancient times very notable instances of
it.(m) But here the necessity is obvious of calling in the sovereign power, to
determine when reprisals may be made; else every private sufferer would be a
judge in his own cause. In pursuance of which principle, it is with us declared,
by the statute 4 Hen. Y. c. 7, that, if any subjects of the realm are oppressed in the
time of truce by any foreigners, the king will grant marque in duo form to all
that feel themselves grieved. ·Which form is thus directed to be observed: the
sufferer must first apply to the lord privy-seal, and he shall make out letters of
request under the privy-seal; and if, after such request of satisfaction be made:
the party required do not within convenient time make due satisfaction or restitution to the party grieved, tho lord chancellor shall make him out letters cf
marque under the great seal; and by virtue of these he may attack and seize
tho property of the aggressor nation without hazard of being condemned as
a robber or pirate,"
(.. ) See tho account given by Xestor, In the eleventh book
of the Ihad, of the repr rs- tls made by himself on the Epeian
nation, from whom h. took a mulhtude of cattle, as a satistlctiou for a prize won at the J:.li>n games by hls £llher

Nelens, and for debts dne to many prrrate snbjects of tn~
Pylean kingdom; out of which bootj- the king took three
hundred head of
for hid own demand, and the rcot
were equally drrided among the other creditors.

""W.

11 The statute of Hen. V. is confined to the time of a truce wherein there is no express mention that all marques and reprisals shall cease. This manner of granting letters
of marque I conceive has long been disused, and, according to the statute of Hen. V.,
could only be granted to persons actually aggrieved. But if, during a war, a subject
without any commission from the king should take an enemy's ship, the prize would not
be the property of the captor, but would be one of the droits of admiralty, and would
belong to the king, or his grantee the admiral. Carth. 399. 2 Woodd. 433. Therefore,
to encourage merchants and others to fit out privateers or armed ships in time of war,
by various acts of parliament, the lord high admiral, or the commissioners of the admiralty, are empowered to grant commissions to the owners of such ships; and the prizes
captured shall be divided according to a contract entered into between the owners and
the captain and crew of the privateer. But the owners, before the commission is granted,
shall give security to the admiralty to make compensation for any violation of treaties
between those powers with whom the nation is at peace. And, by the 24 Geo. III. c.47,
they shall also give security that such armed ship shall not be employed in smuggling.
These commissions in the statutes, and upon all occasions, are now called letters of
marque. 29 Geo, II. c. 34. 19 Geo. III. c. 67. lIolloy, c. 3, s, 8. Or sometimes the lords
of the admiralty have this authority by a proclamation from the king in council, as was
the case in Dec. li80, to empower them to grant letters of marque to seize the ships of
the Dutch.-CURISTIAN.
If, during war, a subject without a commission from the crown should take an
enemy's ship, the prize would belong, not to the captor, but to the sovereign, or to the
admiral as his grantee. In order therefore to encourage the fitting out of armed ships
in time of war, the lord high admiral, or the commissioners of the admiralty, are authorized by several statutes to grant commissions to private persons fitting out such ships,
which are thence called privateers. The prizes captured by such vessels are divided
according to the contract entered into between the owners and the master and crew of
the privateer; but the crown has still the prerogative of releasing any prize captured by
such ships at any time previously to condemnation.
Letters of marque, as these commissions are called, are .valid only during the war, and may be vacated either by express
revocation, or by the misconduct of the parties, as, for example, by their cruelty.
The conference which met at Paris in 1856, after the war with Russia, closed its
labours by recommending to the established governments of the world the entire abolition of the system of privateering, and that in time of war neutral flags and neutral
goods should be inviolable.
The conference was of opinion that the abolition of
privateering and the acknowledgment of neutral rights were alike desirable and necessary for improving our system of war and bringing it into harmony with the ideas and
principles of modern civilization. This proclaimed opinion of several of the great
powers of Europe may therefore lead, ere long, to treaties by which the prerogative of
the crown ill issuing letters of marque will become merely matter of hist<lry.-KERR.
The government of the United States did not respond favourably to this proposal of
the conference of Paris. The Secretary of State, William L. Marcy, proposed, however,
what would still more bring the system of war into harmony with the ideas and prin
eiples of modern civilization, and at the same time be more just to states not possessing
'\ powerful public marin e.-the entire immunity of private property on the ocean from
eapture. Such h:t~ long been the established law of war in regard to property on land;
and there exists no reason why it should not be extended tomaritimewarfare.-SHAItSWOOD
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v. Upon exactly the same reason stands the prerogative of grJ.nting safe.
conducts, without which, by the law of nations, no member of one society has 11
right to intrude into another."
And therefore Puffendorf very justly resolvespi)
that it is left in the power of all states to take such measures about the admission of strangers as they think convenient; those being ever excepted who are
driven on the coast by necessity, or by any cause that deserves pity or compassion. Great tenderness is shown by our laws, not only to foreigners in distress,
(as will appear when we come to speak of shipwrecks.) but with regard also to
the admission of strangers who come spontaneously.
For so long as their
nation contiuues at 'peace with ours, and they themselves behave peaceably,
they are under *the king's protection, though liable to be sent home [""960
whenever the king sees occasion. But no subject of a nation at war
with us can, by the law of nations, come into the realm, nor can travel himself
upl)n the high seas, or send his goods or merchandise from one place to another,
without danger of being seized by our subjects, unless he has letters of safe-conduct; which, by divers ancient statutes,(o) must be granted under the king'a
great seal and enrolled in chancery, or else are of no effect; the king being supposed the best judge of such emergencies as may deserve exception from the
general law of arms. But passports under the king's sign-manual, or licenses
from his ambassadors abroad, are now more usually obtained, and arc allowed
to be of equal validity."
•
Indeed, the law of England, as a commercial country, pays a very particular
regard to foreign merchants in innumerable instances.
One I cannot omit to
mention: that by magna carta(p) it is provided, that all merchants (unless
publicly prohibited beforehand) shall have safe-conduct to depart from, to come
into, to tarry in, and to go through, England, for the exercise of mcrchandlso,
without any unreasonable imposts, except in time of war : and, if a war breaks out
between us and their country, they shall be attached (if in England) without
harm of body or goods, till the king or his chief justiciary be informed how
our merchants are treated in the land with which we are at war; and if ours
be secure in that land, they shall be secure in ours. This seems to have been
a common rule of equity among all the northern nations; for we learn from
Stiernhook,(q) that it was a maxim among the Goths and Swedes, "quam legem
exteri nobis posuere, eandeni illis ponemus." But it is somewhat extraordinary, that
it should have found a place in magna carta, a mere interior treaty between tho
(-) Law of N. and N. b. 3, 0. 3, ~ 9.
(.) 15 lIen. YL e.a, 18 lIen. Y1. c. 8. 20 lIen. VL 0.1.

(J')C.30.
(f) De jure Suwn.l. 3, 0. 4.

"By the act of Congress April 30, 1790, s, 27, (1 Story's Laws, SS,) it is enacted that
If any person shall violate any safe-conduct or passport duly obtained and issued under
the authority of the United States, such person so offending, on conviction, shall be imprisoned not exceeding three years, and fined at the discretion of the court.-c-SusnsWOOD.
U By the act of Congress July 6, 1i9S, (1 Story's Laws, 521,) it is enacted that in case
of war between the United States and any foreign nation, and in case of actual or threatened invasion, all native citizens, denizens, or subjects of the hostile nation aged fourteen years and upwards, not actually naturalized, shall be liable to be apprehended, restrained, secured, and removed as alien enemies. And the President is authorized by
proclamation to direct the conduct to be observed on the part of the United States
towards such aliens; the manner and degree of the restraint to which they shall be subject, and in what cases, and upon what security, their residence shall be permitted; and
to provide for the removal of those who, not being permitted to reside within the United
States, shall refuse or neglect to depart therefrom; and to establish any other regulaticns which shall be found necessary in the premises and for the public safety. It proviJes, however, that such aliens not being chargeable with actual hostility shall be
allowed the full time to remove stipulated in any existing treaty with the nation to which
they belong; (see act of July 6, 1812, 2 Story's Laws, 1275,) or, when no such treaty exi~ts,
the President may ascertain and declare such reasonable time as may be consistent WIth
the public safety and according to the dictates of humanity and national hospitality. All
courts, State or Federal, are authorized to carry the provisions of this law into effect.-
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king and his natural-horn subjects; which occaslons tho learned Montesquieu
.'>61] to remark with a degree of admiration, "that the English have made
..
*the protection of foreign merchants one of the articles of their national
liberty."(r)
But indeed it well justifies another observation which he has
made,(s) "that the English know better than any other people upon earth,
how to value at the same time these three great advantages, religion, liberty,
and commerce." Very different from the genius of the Roman people; who in
their manners, their constitution, and even in their laws, treated commerce as
a dishonourable employment, and prohibited the exercise thereof to persons of
birth, or rank, or fortune:(t) and equally different from the bigotry of the
cauonists, who looked on trade as inconsistent with Christianity,(u) and deter.
mined at the council of Melfi, under popo Urban II., A.D. 1090, that it was Impossible with a safe conscience to exercise any traffic, or follow the profession
of the law.(w)
These are the principal prerogatives of the king respecting this nation's
intercourse with foreign nations; in all of which he is considered as the dele~I\te or representative of his people. But in domestic affairs he is considered
In a great variety
of characters, and from thence there arises an abundant
number of other prerogatives.
I. First, he is a constituent part of the supremo legislative power; and, as
such, has the prerogative of rejecting such provisions in parliament as he
judges improper to be passed.
The expediency of which constitution has
. before been evinced at large.(x)
I shall only further remark, that the king is
not bound by any act of parliament, unless he be named therein by special and
particular words. The most general words that can be devised (" any person
or persons, bodies politic or corporate, &c.") affect not him in tho least, if
*969] *they may tend to restrain or diminish any of his rights or interests.(y)
.....
For it would be of most mischievous consequence to tho public, if tlie
strength of the executive power were liable to be curtailed without its own
express consent, by constructions and implications of the subject. Yct, where
an act of parliament is expressly made for the preservation of public rights
and the suppression of public 'ITongs, and does not interfere with the established rights of the crown, it is said to bo binding as well upon the king as
upon tno subject:(z) and, likewise, the king may take the benefit of any par·
tieulsr act, though he be not named.(a)
II. The king is considered, in the next place, as the generalissimo, or the
fi.st in military command, within thc kingdom. The great end of society is
to protect the weakness of individuals by the united strength of the community: and the principal use of government is to direct that united strength
in the best and most effectual manner to answer the end proposed. Monarchical
governmcnt is allowed to be the fittest of any for this purpose: it follows therefore, from the very end of' its institution, that in a monarchy the military power
must be trusted in the hands of the prince.
In this capacity therefore, of general of the kingdom, the king has the solo
power of raising and regulating fleets and armies. Of the manner in which
they are raised and regulated I shall speak more, when I come to consider the
military state. ""Veare now only to consider tho prerogative of eniisting and
of governing them: which indeed was disputed and claimed, contrary to all
reason and precedent, by the long parliament of king Charles I.; bu~. upon tho
restoration of his son, was solemnly declared, by the statute 13 Cr.r II. c. 6, to
be in the king alone: for that the sole supreme government ann command of
the militia within all his majesty's realms and dominions, and of all forces by
Ilea and land, and of all forts and places of strength, ever was and is the
.~ Sp. L. 20, 13• Ibid. 20, 6.
~• NoUliurtl flatalibu., t! howrrum luce t:l»UpiCU08, it
I>IltrlmmlW ditifRU, pernicio ... ", uroibu. marimonium eeer."".. protube» ..u. (! 4, 63, 3.
(0) IIrwnomercator rir aut nU11fJUam p<>tat D", plaeere: d
Icko nullt" Christia.nw d€bd t.Ble mercator: aut Ii "oluerlt
..... prrQir:ialur de ecclaia Dei. Decrd; 1, SS,ll.
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non rtctdu, qme rine ptOCilti. agO ..ua raliorM
.Ad. QmCI1. apud Baron.Co 16,
C, Ch. 2, page 164.
' 1) Rep. 74• Ibid.71.
{
')7 Rep.~
(w)
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*nndoubted right of his majesty, and his royal predecessors, kings and 1.*26a
queens of England; and that both or either house of parliament cannot,
nor ought to, pretend to the same,"
This statuto, it is obvious to observe, extends not only to fleets and armies,
but also to forts, and other places of strength, within the realm; the sole pre.
rogative as well of erecting, as manning and governing of which, belongs to the
king in his capacity of general of the kingdom:(b) and all lands were formerly
subject to a tax, for building of castles wherever the king thought proper.
This was one of the three things, from contributing to the performance of which
110 lands were exempted;
and therefore called by our Saxon ancestors the

trinoda necessitas : sc. pontis reparatio, arcis constructio, et expeditio contra hostem.(c)
And this they were called upon to do so often, that, as Sir Edward Coke from
M. Paris assures us,(d) there were, in the time of Hen. II., 1115 castles subsistinc in England. The inconveniences of which, when granted out to private
Bubjects, the lordly barons of those times, was severely felt by the whole kingdom; for, as William of K ewburgh remarks in the reign of king Stephen,

" erant in Anglia quodammodo tot reges vel potius tyranni, quat domini castellarum:"
but it was felt by none more sensibly than by two succeeding princes, king
John and king Henry III. And, therefore, the l>reatest part of them being
demolished in the barons' wars, the kings of after-times have been very cautious
of suffering them to be rebuilt in a fortified manner: and Sir Edward Coke
lays it down,(e) that no subject can build a castle, or house of strength embattled, or other fortress defensible, without the license of the king; for the
danger which might ensue, if every man at his pleasure might do it.
It is partly upon the same, and partly upon a fiscal foundation, to secure his
marine revenue, that the king has the *prel'ogative of appointing ports [*964
and lumens, or such places only, for persons and merchandise to pass
~
into and out of the realm, as he in his wisdom sees proper. By the feodal law
all navigable rivers and havens were computed among the regalia, (f) and were
subject to the sovereign of the state. And in England it hath always been
holden, that the king is lord of the whole shore,(g) and particularly is the
guardian of the ports and havens, which are the inlets and gates of the
realm;(h) and therefore, so early as the reign of king John, we find ships
seized by the king's officers for putting in at a place that was not a legal
port.(O These legal ports were undoubtedly at first assigned by the crown;
since to each of them a court of portmote is incident,(j) the jurisdiction of
which must flow from the royal authority: the great ports of the sea are also
referred to, as well known and established, by statute 4 Hen. IV. c. 20, which
prohibits the landing elsewhere under pain of confiscation: and the statute
1 Eliz. o. 11 recites, that the franchise of lading and discharging had been frequently granted by the crown.
.
But though the king had a power of granting the franchise of havens and
ports, yet he had not the power of resumption, or of narrowing and confining
their limits when once established; but any person had a right to load or discharge his merchandise in any part of the haven: whereby the revenue of the
customs was much impaired and diminished, by fraudulent landings in obscure
and private corners. This occasioned the statutes of 1 Eliz. c. 11, and 13 &
14 Car. II. c. 11, § 14, which enable the crown by commission to ascertain the
limits of all ports, and to assign proper wharfs and quays in each port, for the
exclusive landing and loading <.f merchandise.
The erection of beacons, light-houses, and sea-marks, is also a branch of the
(6J2Inst.30.
('J Cowel'. Interpr.
.d~I.I
42.
~ 2 1.,.t. 31.
(. 1 Inst. 6.

"l. ca<!e.lloru", op<ratio.

V) 2
Seld. JOJI •

Feud. t: M. Crag. I, 15, 15.
) F. N. B. 113.
Dav. 9, 56.
I Madox, m.t. kch. 630.
~ "Inat. 148.
1)

II" The President shall be commander-in-chief
of the army and navy of t~e United
States, and of the militia of the several States when called into the actual service of the
UnhedStates."
Const. U. S. art. 2, s, 2.-SRARSWOOD.
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*965] royal prerogative: whereof the first was *anciently used in order to alarm
~
the country, in case of the approach of an enemy; and all of them are
signnJly useful in guiding and preserving vessels at sea by night as well as by
day. For this purpose t~e king hath the exclusive power, by commission under
his great seal,(k) to cause them to be erected in fit and convenient places,(l) as
woll upon tho lands of tho subject as upon the demesnes of the crown: which
power is usually vested by letters patent in tho offico of lord high admiraI.(m)
And by statuto 8 Eliz. c. 13, the corporation of the trinity-house are empowered
to set up any beacons or sea-marks wherever they shall think them necessary;
and if the owner of the land or any other person shall destroy them, or shall
take down any steeple, tree, or other known sea-mark, he shall forfeit 1001., or
in case of inabihty to pay it, shall be ipso facto outlawed.
To this branch of the prerogative may also be referred tho power vested in
his majesty, by statutes 12 Car. II. c. 4, and 29 Gco. II. c. 16, of prohibiting the
exportation of arms or ammunition out of this kingdom, under severe penalties:
and likewise the right which the king has, whenever he sees proper, of confining
his subjects to stay within the realm, or of recalling them when beyond the
seas, By the common law,(n) eyery man may go out of the realm for whatever
cause he pleaseth, without obtaining the king's leave ; provided he is under no
injunction of staying at home, (which liberty was expressly declared in king
John's great charter, though left out in that of Henry III.:) but, because that
every man ought of right to defend tho king and his realm, therefore the king
at his pleasure may command him by his writ that he go not beyond the seas,
or out of the realm, without license; and, if he do tho contrary, he shall be
punished for disobeying the king's command. Some persons there anciently
were, that, by reason of their stations, were under a perpetual prohibition of
going abroad without license obtained; among whieh were reckoned all peers,
*966
on account of their being counsellors of *the crown; all knights, who
- ] were bound to dcfend the kingdom from invasions; all ecclesiastics, who
were expressly confined by tho fourth chapter of the constitutions of Clarendon,
on account of their attachment in the times 6f popery to the see of Rome; all
archers and other artificers, lest they should instruct foreigners to rival us in
their several trades and manufactures. This was law in the times of Britton,(o)
who wrote in the reign of Edward 1.: and Sir Edward Coke(p) gives us many
instances to this effect in the time of Edward m. In the succeeding reign the
ntiilir of' travelling wore a very different aspect: an act of parliament being
mude,(q) forbidding all persons whatever to go abroad without license; except
only the lords and other great men of the realm; and true and notable merchants; and the king's soldiers. But this act was repealed by the statuto 4 J ac.
r. c. 1. And at present everybody has, or at least assumes, the liberty of going
abroad when he pleases. Yet undoubtedly if the king, by writ of ne exeat regnum, under his great seal or privy seal, thinks propel' to prohibit him from so
doing; or if the king sends a writ to any man, when abroad, commanding his
return; and, in either case, the subject disobeys; it is a high contempt of the
king's prerogative, for which the offender's lands shall be seized till he return;
and then he is liable to fine and imprisonment.fr)"
J) 3 Jost.l?I>l. 4 In.t.148.
Rot. Claw, 1 Ric. IL ... , 42. Pryn. on 4 Inst.136.
• ) Sid. 158. 'Inst. U9.
~-) F. N. B, ss,
I)

(0) 0.123.
(J') 3 Inst. 176•
RIc. IL c. 2.
(r 1 Hawk. P. C. 22.

('16

IT It is said in Lord Bacon's Ordinances, No. 89, that "towards
the latter end of the
reign of king James the First this writ was thought proper to be granted, not only ill
respect of attempts prejudicial to the king and state, (in which case the lord chancellor
granted it on application from any of the principal secretaries, without showing cause,
or upon such information ail his lordship should think of weight,) but also in the case
of interlopers in trade, great bankrupts, in whose estates many subjects might he interested, in duels, and in other cases that did concern multitudes of the king's subjects."
But in the year 1734, lord chancellor Talbot declared that "in his experience he never
knew this writ of ne exeat regnum granted or taken out without a bill first filed. It is
true it war originally a state writ, but for some time, though not very long, it has heel'
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III. Another capacity, in which the king is considered in domestic. affaire, ill
the fountain of justice and general conservator of the peace of the kingdom
By the fountain of justice, the law does not mean the author or oriqinal, hut
only the distributor. Justice is not derived from the king, as from his free gift,
but he is the steward of the public, to dispense it to whom it is due.(s) Ho is
not the spring, but tho reservoir, from whence right and equity are conducted
by a thousand channels to overy individual.
Tho original powcr of judicature,
by the fundamental principles of society, is *lodgcd in the society at [*967
large; but, as it would be impracticable to render complete justice to
every individual, by the people in their collective capacity, therefore cvery
nation has committed that power to certain select magistrates, who with more
case and expedition can hear and determine complaints; and in England this
authority has immemorially been exercised by the kin~ or his substitutes.
He
therefore has alone tho right of erecting courts of judicature; for, though the
constitution of tho kingdom hath intrusted him with the whole executive power
of the laws, it is impossible, as well as improper, that he should personally carry
mto execution this great and extensive trust: it is consequently necessary that
courts should be erected to assist him in executing this powcr; and equally
necessary that, if erected, they should be erected by his authority.
And hence
It is that ull jurisdictions of courts are either mediately or immediately derived
from the crown, their proceedin~s run generally in the king's name, they pass
under his Real, and are executed I>yhis officers.
It is probable, and almost certain, that in very early times, before our constitution arrived at its full perfection, our kings in person often heard and deter.
mined causes between party and party.
But at present, by the long and uniform usage of many ages, our kings have delegated their whole judicial power
to the judges of their several courts; which are tho grand depositories of tho
fundamental laws of tho kingdom, and have gained a known and stated juris.
diction, regulated by certain established rules, which the crown itself cannot
now alter but by act of parliament.(t)
And, in order to maintain both the dig.
nity and independence of tho judges in the superior courts, it is enacted by tho
statute 13 W. III. c. 2, that their commissions shall be mado (not as formerly,
durante bene placito, but) quamdiu bene se gesserint,(u) and their salaries uscertained and established; but that it may be lawful to remove them on tho ad.
(.) .A.dhoc aukm creal." at a elect ... , ul justii;"", /acitzt
(-) During pleasure; as long as they shall condnct them
813

uni .... sis, Bract. 1.3, tr. 1, c. 9.
(') 2 Hawk. P. C. 2.

selves properly.

made use of in aid of the subjects for the helping of them tojustice; but it ought not to
be made use of where the demand is entirely at law, for there the plaintiff has bail; and
he ought not to have double hail, both in law and equity." 3 P. Wms. 312.
The use and object of this writ of ne exeat remo in chancery at present is exactly the
same as an arrest at law in the commencement of an action,-viz., to prevent the party
from withdrawing his person and property beyond the jurisdiction of the court before n
judgment could be obtained and carried into execution; so where there is a suit of equity
for a demand, for which the defendant cannot be arrested in an action at law, upon the
affidavit made that there is reason to apprehend that he will leave the kingdom before
the conclusion of the suit, the chancellor by this writ will stop him, and will commit
him to prison, unless he produces sufficient sureties that he will abide the event of thesuit. See 2 Com. Dig. 312. The affidavit must state sufficient proof of the intention of
the party to go abroad. and the plaintiff must swear that the defendant is indebted to
him a certain sum, which sum is marked upon the writ, and for which security must be
found. 3 Bro. 370. And if the sum is paid into court, the writ will he discharged. 1 Ves.
Jun. 96.-CHRISTIAN.
'l'his writ of ne exeat has in modern times been applied as a civil remedy in chancery,
to prevent debtors escaping from their creditors,
It amounts, in ordinary civil cases, to
nothing more than process to hold to bail or compel a party to give security to abide the
decree. In this country, the writ of ne exeat is not in use except in chancery, for civil
purposes. between party and party. No citizen can be sent abroad, or under the existing
law of the land rrevented from going abroad, except in those eases in which he may bp
detained by civi process or upon a criminal charge. The constitutions of several of the
United States have declared that all people have a natural right to emigrate from the
State, and have prohibited the interruption of that right. 2 Kent's Com. 34.-Srr."RSWCOTl
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dress nf both houses of parliament.
And now, by the noble improvements of
that Jaw, in the statute of 1 Geo. III. c. 23, enacted at the earnest recommen.268]
dation of *the king himself from the throne, the judges are continued
in their offices during their good behaviour, notwithstanding
any demise of the crown, (which was formerly held(w) immediately to vacate their
seats.)" and their full salaries are absolutely secured to them during the continuance of their commissions; his majesty having been pleased to declare, that
"he looked upon the independence and uprightness of the judges as essential to
the impartial administration
of justice; as one of the best securities of the
rights and liberties of his subjects; and as most conducive to the honour of the
crown."(x)18
In criminal proceedings, or prosecutions for offences, it would still be a higher
absurdity if the king personally sat in judgment; because, in regard to these,
he appears in another capacity, that of prosecutor. All offences are either
ngainst the king's peace, or his crown and dignity; and are so laid in every
indictment.
For though in their consequences they generally seem (except in
the case of treason, and a very few others) to be rather offences against the
kingdom than the king, yet as the public, which is an invisible body, has delegatcd all its power and rights, with regard to the execution of the laws, to one
visible magistrate, all affronts to that power, and breaches of those rights, are
immediately offences against him to whom they are so delegated by the publie.
He is therefore the proper person to prosecute for all public offences and
breaches of the peace, being the person injured in the eye of the law. And
this notion was carried so far in the old Gothic constitution, (wherein the king
was bound by his coronation oath to conserve the peaee.) that in case of any
forcible injury offered to the person of a fellow-subject, the offender was accused
(w) Lord Raym. 7-l7.

(.) Com. Jour. 3 \1or.1761.

18All their commissions became vacant upon the demise of the crown, till they were
continued for six months longer by 1 Anne, stat. 1, c. 8. 'When his majesty was pleased
to make the memorable declaration in the text, he introduced it by observing, "Upon
granting new commissions to the judges, the present state of their offices fell naturally
under consideration.
In consequence of the late act, passed in the reign of my late
glorious predecessor William the Third, for settling the succession to the crown in my
family, their commissions have been made during their good behaviour; but, notwithstanding that wise provision, their offices have determined upon the demise of the crown,
or at the expiration of six months afterwards, in every instance of that nature which has
happened." -CURISTBN.
19 The learned commentator
considerably exaggerates the "noble improvement" in
the law effected by 1 Geo. III. c. 23. "The independence of the judges," says Mr.
Hallam, "we owe to the act of settlement, not, as ignorance and adulation have perpetually asserted, to George III." Const. Hist. iii. 262.-HARGRAVl:.
But though the act of settlement rendered the judges independent of'the king, they
remained dependent upon the successor, in case of the demise of the crown, for
reappointment.
It ought not therefore to be doubted that the statute Geo. III. accomplished a valuable object.
"The judicial power of the United States shall be vested in one supreme court, and in
such inferior courts as Congress may from time to time ordain and establish. The
judges, both of the supreme and inferior courts, shall hold their offices during good
behaviour, and shall at stated times receive for their services a compensation, which
hall not be diminished during their continuance in office." Const. U. S. art. 3, s. 1. "The
judges are appointed by the President, by and with the advice and consent of the
Senate." Ibid. art, 2, s. 2.
Judge Story has remarked that the salaries of judicial officers may from time to time
be altered as occasion shall require, yet so as never to lessen the allowance with which
any particular judge comes into office, in respect to him. 3 Story on the Const. 493. It
was evidently his opinion that when the salary of a judge had been increased after hie
appointment the legislature might again reduce it. Chancellor Kent evidently sides
with this view, and cites The Federalist, No. 79. 1 Kent's Com. 295. The contrary,
however, has been solemnly adjudged by the Supreme Court of Pennsylvania in the case
of Commonwealth 118. lfann, 5 Watts & Sergo 403. Such an act is within the letter of the
constitution. and within its spirit, if we must' allow that the great object of the provlsion
~/I.S (0 secure the independence
of the judgea-c-Saanswoon.
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of a kind of perjury in hav ng violated the king's coronation oath, dicebatur
fregisse juramentum regis juratum.(y)
And hence also arises another [*269
=branch of the prerogative, that of pardoning offences; for it is reasonable that he only who is injured should have the power of forgiving.2fI Of prosecutions and pardons I shall treat more at large hereafter, and only mention
them here in this cursory manner to show the constitutional grounds of this
power of the crown, and how regularly connected all the links are in the vast
chain of prerogative.
In this distinct and separate existence of the judicial power in a peculiar
body of men, nominated indeed, but not removable at pleasure, by the crown.
consists one main preservative of the public liberty, which cannot subsist long
in any state unless the administration of common justice be in some decree
separated both from the legislative and also from the executive power. 1,~ ere
it joined with the legislative, the life, liberty, and property of tho subject would
be in the hands of arbitrary judges, whose decisions would be then regulated
only by their own opinions, and not by any fundamental principles of law;
which, though lel?islators may depart from, yet judges are bound to observe.
Were it joined WIth the cxecutive, this union might soon be an overbalance for
the legislative. For which reason, by the statute of 16 Car. I. c. 10, wh.eh
abolished the court of Starehamber, effectual care is taken to remove all
judicial power out of the hands of tho king's privy council; who, as then was
evident from recent Instanees, might soon be inclined to pronounce that f01 Jaw
which was most agreeable to tho prince or his officers. Nothing therefore is
more to be avoided, in a free constitution, than uniting the provinces of a judge
and a minister of state. And, indeed, that the absolute power claimed and
exercised in a neighbouring nation is more tolerable than that of the eastern
empires, is in great measure owing to their having vested the judicial power ill
their parliaments, a body separate and distinct from both the legislative nud
executive; and, if ever that nation recovers its former !iberty, it will owe it to
the efforts of those assemblies. Iu Turkey, where every thing is centred in
(,) Etl.mh.
rk jun Golk. L 3, c.3. A notion 8OIne\Vb~t
simiJar to this may be found In the Mirror, c.-I,l5.
And
the Chief Justice Thorpe WdB condemned to be

80 also, when

hanged for Lribery, be WIIB said ,acraountu .. dot ....n. -nfll'
Rot.P~TI.Z5 Edw. Ill.

freu"'"

----------------------------------------------------.---20 .. This high prerogative is inseparably incident to the crown, and the king is intrusted
with it upon especial confidence that he will spare those only whose case. could it have
been foreseen, the law itself may be presumed willing to have excepted out of its general
rules, which the wisdom of man cannot possibly make so perfect as to suit every particular case." Co. Litt. 114, b. Hal. P. C. 10·1. 3 lnst. 233. Show,284. The power of the
crown to pardon a forfeiture and to grant restitution can only be exercised where things
remain in statu quo, but not so as to affect legal rights vested in third persons. Rex vs.
Amery, 2 Term Rep. 569. This is a personal trust and prerogative in the king for a
fountain of bounty and grace to his subjects as he observes them deserving or useful to
the public, which he can neither by grant or otherwise extinguish. Per Holt, C. J. Ld.
Raym. 214. As he cannot but have the administration of public revenge, so he cannot
but have lI. power to remit it by his pardon when hejudges proper. Idem. De Lolme in
his treatise on the English constitution says that .. the reason the king is deemed to be
direetly concerned in all public offences, and therefore that prosecutions for them are
to be carried on in his name, arises from the circumstance of the king's being consldr red
the universal proprietor of the kingdom."
Bk. 1. c. 5. This principle reduct's the
people in theory from that state of freedom and independence which they practically
enjoy, to the degraded level of a Turkish despotism, where in truth the monarch acts as
though he were proprietor of the kingdom, and indulges in the capricious enjoyment
of his assumed property, whether it be the products of his subjects' industry, tho natural
privileges of man, or even life itself, with as little remorse as the gambler stakes his hundreds upon the hazard of the die. But this is not the true principle, for the king cannot
in this country dispose of a single rood of land, or suspend the liberty of any one of his
lieges for an hour, without due. process of law. It is in his character of representative
of the public that offences are indicted at his suit, and not os the avenger of injuries
committed Illfdinst himself that criminal proceedings are said to be at his 8Uit.-CIIIT'J'Y
'''fhe President shall have power to grant reprieves and pardons for offences against
t.he United States, except in cases of impeachment."
Const. U. S. art. 2, B. 2.-SHARSWOOD.
%OT

269

OF THE RIGHTS

[BOOA J

:t270]

the sultan or his ministers, *despotie power is in its meridian, and wears
a more dreadful aspect.
A consequence of this prero~ative is the legal ubiquity of the king. His
majesty, in the eye of tho law, IS always 'present in all his courts, though he
cannot personally distribute justice.(z) His judges are the mirror by which
the king's image is reflected. It is the regal office, and not the royal person,
that is always present in court, always ready to undertake prosecutions, or pro.
nounce judgment, for the benefit and protection of the subject. And from this
ubiquity it follows that the king can never be nonsuit;(a) for a nonsuit is tho
desertion of a suit or action by the non·appcar::mco of the plaintiff in court 21
For tho same reason, also, in the forms of legal proceedings, the king is not
said to appear by his attorney, as other men do; for in contemplation of law he
iQ always present in court.(b)
From the same original, of the king's being the fountain of justice, we may
rlso deduco the prerogative of issuing proclamations, which is vested in the
king alone. These proclamations have then a binding force, when (as Sir Edward Coke observes)(c) they are grounded upon and enforce the laws of the
realm. For, though the making of laws is entirely the work of a distinct part,
the legislative branch, of the sovereign power, yet the manner, time, and
circumstances of putting those laws in execution must frequently be left to the
discretion of the executive magistrate.
And therefore his constitutions or
edicts concerning these points, which we call proclamations, are binding upon
the subject, where they do not either contradict the old laws or tend to establish new ones; but only enforce the execution of such laws as arc already in
being, in such manner as the king shall judge necessary. Thus the established
law is, that the king may prohibit any of his subjects from leaving tho realm:
a. proclamation therefore forbidding this in general for three weeks, by laying
*971] *an embargo upon all shipping in time of war,(d) will be equally bind..
ing as an act of parliament, because founded upon a prior law. But a
proclamation to lay an embargo in time of peace upon all vessels laden with
wheat (though in the time of public scarcity) being contrary to law, and par.
ticularly to statute 22 Car. II. c. 13, the advisers of such a proclamation, and
all persons acting under it, found it necessary to be indemnified by a special
act of parliament, 7 Geo. III. c. T, A proclamation for disarming papists is
also 'in ding, being only in execution of what the legislature has first ordained:
but a Jlroclamation for allowing arms to papists, or for disarming any protest.
ant subjects, will not bind; because the first would be to assume a dispensing
power, the latter a legislative one; to the vesting of either of which in any
single person the laws of England are absolutely strangers. Indeed, by the
statute 31 Hen. YIII. c. 8, it was enacted, that the king's proclamations should
have the force of acts of parliament; a statute which was calculated to introduce tho most despotic tyranny, and which must have proved fatal to the
liberties of this kingdom, had it not been luckily repealed in the minority of
his successor, about five years after.(e)22
IV. The king is likewise the fountain of honour, of office, and of privilege;
and this in a different sense from that wherein he is styled thc fountain of justice; for here he is really the parent of them. It is impossible that government
can bo maintained without a due subordination of rank; that the people may
know and distinguish such as are set over them, in order to yield them their
due respect and obedience; and also that the officers themselves, being eneonro

('j Fortesc, c. 8. 2 Ins!. 186.
(OJ Co. Li!t. 139.
(0) Fmch, I, 81.

(.j3 Ins!. 162(") 4 Mod. 171,179.
(.j Stat. 1 Edw. VL c.12.

But the.attorney-general may enter a non vult prosequi, which has the effect of a nonCo. Litt, 139.-CHRISTIAN.
22 Proclamations, and, what are often equivalent to them, orders of the privy council,
in respect of subjects of revenue, sometimesissueupon public grounds; but as these are
alwaysexaminable in parliament, their abusefor any continued period can hardly occur;
yet, being the assumption of a dispensing power,vigilanceon their promulgation can[lot
be too strict.-CHITTY.
~1
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aged by emulati ·,n and the hopes of"superiority, may the better dischargo their
functions; and the law supposes that no one can be so good a judge of their
several merits and services as the king himself who employs them. It has, there.
fore, intrusted him with the sole power of conferring dignities and honours, in
confidence that he will bestow them upon none but such as deserve them. And
therefore all degrees of *nobility and knighthood, and other titles, are [*'>7"
received by immediate grant from the crown: either expressed in writ......
mg, by writs or letters patent, as in the creations of peers' and baronets, or hy
corporeal investiture, as in the creation of a simple knight.
From the same principle also arises the prerogative of crecting and disposing
of offices; for honours and offices are in their nature convertible and synonymous. All offices under tho crown carry in the eye of the law an honour along
with them; because they imply a superiority of parts and abilities, being supposed to be always filled with those that are most able to execute them. And,
on the other hand, all honours in their original had duties or offices annexed to
them: an earl, comes, was the conservator or governor of a county; and a
knight, miles, was bound to attend the king in his wars. .For the same reason,
therefore, that honours are in the disposal of the king, offices ought to be Sl
likewise; and, as the king may create new titles, so may he create new offlcee
but with this restriction, that he cannot create new offices with new fees annexeu
to them, nor annex new fees to old offices; for this would be a tax upon the
subject, which cannot be imposed but by act of parliament.C!)
Wherefolo, in
13 Hen. IV. a new office being created by the king's letters patent for measuring cloths, with a now feo for the same, the letters patont were, on account of
the new fee, revoked and declared void in parliament,"
Upon the same, or a like reason, the king has also the prerogative of conferring privileges upon private persons. Such as granting place or precedence to
any of his subjects," as shall seem good to his royal wisdom :(g) or such as eonverting aliens, or persons born out of the king's dominions, into denizens j
whereby some very considerable privileges of natural-born subjects are conferred upon them.
Such also is the prerogative of erecting corporations j
whereby a number of private persons are united and knit together, and enjoy
many liberties, powers, and immunities in their politic *capacity, which [*973
they were utterly incapable of in their natural. Of aliens, denizens,
...
natural-born, and naturalized subjects I shall speak more largely in a subsequent
chapter j as also of corporations at the close of this book of our commentaries."
(.f)

2 Tnst. 533.

(I) ~

Inst, 361.

23 No title of nobility can be granted
by any State or by the United States; lind no
person holding any office of profit or trust under them shall, without consent of Con.
gress, accept of any present, emolument, office, or title of any kind whatever, from any
king, prince, or foreign state. Const. U. S. art. 1, s, 9, 10. In case any alien, applying to
be admitted to citizenship, shall have borne any hereditary title or been of any of the
orders of nobility in the kingdom or state from which he came, he shall at the time of
his admission make an express renunciation of his title or order of nobility in the court
where his application is made, which shall be recorded in the said court. Act of Con
gress 14 April, 1802, s, 1.
The power of appointment to office under the United States is vested in general iI.
the President, by and with the advice and consent of the Senate; the right of nomination being in the President.
But Congress may by law vest the appointment of such inferior officers as they may think proper in the President alone, in the courts of law, or
in the heads of department.
Const. U. S. art. 2, s, 2.--SUARSWOOlJ.
"The king by the common law could have created a duke, earl, &c., and could have
.;iven him precedence before all others of the same rank, a prerogative not unfrequentIy
exercised in ancient times; but it was restrained by the 31 Hen. VIII. c. 10, which settles the place or precedence of all the nobility and great officers of state. This statute
does not extend to Ireland, where the king still retains his prerogative without am
restriction.e-Cnmsrrsx,
:z6 The power to establish a uniform rule of naturalization
is vested in Congress. Const
U. S. art. 2, B. 8. The prevailing opinion is that this power is exclusive, in other words.
that when Congress have exercised it the States are precluded from doing the same
Ihing. 1 Kent's Com. 424. Thera is no express power in Congress to erect corporations.
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1now only mention them incidentally, in order to remark the king's prerogative of making them; which is grounded upon this foundation, that the king,
liaving the sole administration of the government in his hands, is the best and
the only judge in what capacities, with what privileges, and under what distinctions his people are the best qualified to serve and to act under him. A
principle which was carried so far by the imperial law, that it was determined
to be the crime of sacrilege even to doubt whether the prince had appointed
proper officers in the state.(h)
Y. Anothcr light, in which the laws of England consider the king with regard
to domestic concerns, is as the arbiter of commerce. By commerce I at present
mean domestic commerce only. It would lead me into too large a field, if J
were to attempt to enter upon the nature of foreign trade, its privileges, regulations, and restrictions; and would be also quite beside the purpose of these
commentaries, which are confined to the laws of England; whereas no m-mieipal laws can be sufficient to order and determine the very extensive and complicated affairs of traffic and merchandise; neither can they have a proper authority for this purpose. F01",as these are transactions carried on between
subjects of independent states, the municipal laws of one will not be regarded
by the other. For which reason the affairs of commerce are regulated by a
law of their own, called the law merchant, or lex mercatoria, which all nations
agreo in and take notice of. And in particular it is held to be part of the law
of England, which decides the causes of merchants by the general rules which
obtain in all commercial countries; and that often even in matters relating to
domestic trade, as, for instance, with regard to the drawing, the acceptance, and
the transfer of inland bills of exchange. CO'"
*'2 4
*With us in England, the king's prerogative, so far as it relates to
7]
mere domestic commerce, will fall principally under the following articles:First, the establishment of public marts or places of buying and selling, such
as markets and fairs, with the tolls thereunto belonging. These can only be set
up by virtue of the king's grant, or by long and immemorial usage and prescription, which prcsupposes such a grant.(k)
The limitation of these public
resorts to such time and such place as may be most convenient for the neighbourhood, forms a part of economics, or domestic polity, which, considering the
kingdom as a large family, and the king as the master of it, he clearly has a
right to dispose and order as he pleases.
Secondly, the regulation of weights and measures. These, for the advantage
of the public, ought to be universally the same throughout the kingdom; being
the general criteria.ns which reduce all things to the same or an equivalent
value. But, as weight and measure are things in their nature arbitrary and
uncertain, it is therefore expedient that thcy be reduced to some fixed rule or
standard; which standard it is impossible to fix by any written law or oral
proclamation; for no man can, by words only, give another an adequate idea
of a foot-rule, or a pound-weight.
It is therefore necessary to have recourse to
some visible, palpable, material standard; by forming a comparison with which
all weights and measures may be reduced to one uniform size: and the prerogative of fixing this standard our ancient law vested in the crown, as in
Normandy it belonged to the duke.(l)
'I'his standard was originally kept at
(I) Dilputaro ck principali judicio """ oportd: laCT1"kgii
tnuar .. t, dubitare an
dignw.u, quem ekgerit tmC. 9, 29, 3.

«

.... m

perator.

(I) Co. L1tt. 172. IA. Raym. 18L 1542.
(.) 2 IIlBt. 220.
(I) Or. Onutum. c. 16.

A proposition to delegate to them such a power was rejected in the federal convention.
Whether Congress can grant a charter as an incident to the powers granted, and a mean.
of carrying them into execution, is n. much-vexed question, upon which the constitutionality of a federal bank depends.c-Snanswoon,
!8 "Congress
have power to regulate commerce with foreign nations, and among the
several States, and WIth the Indian tribes." Const. U. S. art. I, s. 8. Whether this is or
:s 110ta power exclusive of the several States, is a question which does not yet arpear to
"\f'l fr11y settled.
The Passenger cases, 7 Howard, S. C. Rep. 28:i.-SUARSWOOD
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Winc~·tlst&., aU(t we find in the laws of king Edgar,(m) near .& century beforo
the ccnqu,x t, an injunction that one measure, which was kept at Winchester,
should be observed throughout the realm. Most nations have regulated tho
standard of measures of length by *comparison with the parts of tho [*9human body; as the palm, the hand, the span, the foot, the cubit, the
...It)
ell, (ulna, or arm,) the pace, and the fathom. But, as these are of different
dimension in men of different proportions, our ancient historians(n) inform loS,
that a new standard of longitudinal measure was ascertained by king Henry
the First, who commanded that the ulna, or ancient ell, which answers to the
modern yard, should be made of the exact Iencth of his own arm. And, ono
standard of measures of length being gained, all others are easily derived from
thence; those of greater length by multiplying, those of less by subdividing,
that original standard.
Thus, by the statute called compositio ulnarum et pertt.
carum, five yards and a half make a pcrch; and tho yard is subdivided into
three feet, and each foot into twelve inches; which inches will be each of the
length of three grains of barley. Superficial measures are derived by squaring
those of length: and measures of capacity by cubing them. The standard of
weights was originally taken from corns of wheat, whence the lowest denomination of weights we have is still eatled n grain; thirty-two of which arc
directed, by the statute called compositio mensurarum, to compose a pennyweight, whereof twenty make an ounce, twelve ounces a pound, and so upwards. And upon these principles the first standards were made; which,
being originally 80 fixed by the crown, their subsequent regulations have been
generally made by the king in parliament.
Thus, under kin~ Richard I., in
his parliament holden at Westminstor, A.D. 1197, it was ordained that there
should be only one weight and one measure throughout the kingdom, and that
the custody of the assize, or standard of weights and measures, should be cornmitted to certain persons in every city and boroughj/o) from whence the
ancient office of the king's aulnager seems to have been derived, whose duty it
was, for a certain fee, to measure all cloths made for sale, till the office was
abolished by the statute 11 & 12 W. III. c. 20. In king John's time, this ordinance of king Richard was *frequently dispensed with for money,(p)
[*976
which occasioned a provision to be made for enforcing it, in the great
charters of king John and his son.(q) These original standards were called
pondus regis,(r) and mensura domini regis;(s) and arc directed by a variety of
subsequent statutes to be kept in the exchequer, and all weights and measures
to be made conformable thereto.(t)
But, as Sir Edward Coke observes.m)
though this hath so often by authority of parliament been enacted, yet it
could never be effected; so forcible is custom with the multitude."
(-)Cap.8.
MaImsb. in rita Hm. L
W·
299.
(.) Hosed. Hatth. Paris.
(,) IIoved. A.D. 1201.
(I) 9 Hen. IIL c. :!S.

~~~,!:n-

(r) Plac. 85 Edw. I. apud eowel'.

Ilpelm. Hm. L apud

Jnterpr,

til. pond",

reg... "The k1ng'8 welgbt; measure of our lord the \lng."

(.)ru: 2, 12.

(.) U Ed.... m, 81. 1, 0.12. :!S Edw. III. 81. 5, Co 1~. 16
Ric. II. c. 3. 8 Hen. vr, c. 5. 11 Hen. VI. Co 8. 11 Ilen.
VII. c. 4. 22 Car. IL 0. 8.
(-) 2 Inst, 41.

r. The regulation of weights and measures cannot with propriety be referred to the
king's prerogative; for from magna charta to the present time there are above twenty acts
of parliament to fix and establish the standard and uniformity of weights and measures,
TWoimportant cases upon this subject have lately been determined by the court of king's
bench: one was, that although there had been a custom in a town to sell butter by
eighteen our-res to the pound, yet the jury of the court-leer were not justified in seizing
the butter of a person who sold pounds less than that, but more than sixteen ounces
each, the statutable weight. 3 T. R. 271. In the other it was determined that no practice or usage could countervail the statutes 22 Car. II. c. 8, and 22 &; 23 Car. H. c. 12,
which enact, that if any person shall either sell or buy ~rain or salt by any other measure
than the Winchester bushel, he shall forfeit forty shillings, and also the value of the
grain or Ealt so sold or bought; one half to the poor, the other to the informer.
The
King and Major, 4 T. R. 750. 5 T. R. 353.-CnRISTIAN.
The power to fix the standard of weights and measures is in Congress. Const. U. S.
art. 1, s, 8 This power has not as yet been exercised except in regard to the customhouses of 1he United Slates, and by distributing a. complete set of all the weights and
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Thirdly, as money is the medium of commerce, it' is the king's prerogative,
as the arbiter of domestic commerce, to give it authority or make it current.
Monoy is an universal medium, or common standard, by comparison with
which the value of all merchandise may be ascortaincd: or it is a sign which
represents tho respective values of all commoditics. Metals are well calculated
for this si~n, because they are durable and are capable of many subdivisions;
and a precIOUSmetal is still better calculated for this purpose, because it is the
most portable. A metal is also the most proper for a common measure, because it can easily be reduced to the same standard in all nations: and every
particular nation fixes on it its own impression, that the weight and standard
(wherein consists the intrinsic value) may both be known by inspection
only.
As the quantity of precious metals increases, that is, the more of them there
is extracted from the mine, this universal medium, or common sign, will sink
in value, and grow less precious. Above a thousand millions of bullion are
calculated to have been imported into Europe from America within less than
*977] three centuries; and the quantity is daily increasing. *The consequence
...
is, that more money must be given now for the same commodity than
was given a hundred years ago. And, if any accident were to diminish the
quantity of gold and silver, their value would proportionably rise. A horse,
that was formerly worth ten pounds, is now perhaps worth twenty; and, by
any failure of current specie, the price may be reduced to what it was. Yet is
the horse, in reality, neither dearer nor cheaper at one time than another:
for, if the metal which constitutes the coin was formerly twice as scarce as at
present, the commodity was then as dear at half the price as now it is at the
whole.28
measures adopted as standards for the use of the several custom-houses, to be delivered
to the governor of each State in the Union or such person as hemay appoint, for the
use of the States respectively, to the end that a uniform standard of weights and
measures may be established throughout the United States. Resolution of Congress,
.Tune 14, 1836. 4 Story's Laws, 2519.-SHARswooD.
28 In considering the prices of articles in ancient times, regard must always be had to
the weight of the shilling, or the quantity of silver which it contained at different periods.
From the conquest till the 20th year of Edw. III. a pound sterling was actually a pound
troy-weight of silver, which was divided into twenty shillings; so if ten pounds at that
time were the price of a horse, the same quantity of silver was paid for it as is now given,
if its price is thirty pounds.
This therefore is one great cause of the apparent difference in the prices of commodi
ties in ancient and modern times. About the year 1347, Edward III. coined twenty-two
shillings out of a pound; and five years afterwards he coined twenty-five ..hillings out of
the same quantity.
Henry V., in the beginning of his reign, divided the pound into
thirty shillings, and then of consequence the shilling was double the weight of a shilling
at present.
Henry VII. increased the number to forty, which was the standard number
till the beginning of the reign of Elizabeth. She then coined a pound sterling of silver
into sixty-two shillings. And now by 56 Geo. III. c. G8, the pound troy of standard
silver, eleven ounces two pennyweights fine, &c., may be coined into sixty-six shillings.
See "~Ioney," in the Index to Hume's Hist. Dr. Adam Smith, at the end of his first
volume, has given tables specifying the average prices of wheat for five hundred and fifty
yoars back, and has reduced for each year the money of that time into the money of the
present day. But in his calculation he has called the pound since Elizabeth's time sixty
shillings. Taking it at that rate, we may easily find the equivalent in modern monev
of any sum in ancient time, if we know the number of shillings which weighed a pound,
by this simple rule: As the number of shillings in a pound at that time is to sixty, so is
any sum at that time to its equivalent at present; as for instance, in the time of Henry
V., as thirty shillings are to sixty shillings now, so ten pounds then were equal to twenty
pounds of present money. The increase in the quantity of the precious metals does not
necessarily increase the price of articles of commerce; for if the quantities of these articles are augmented in the same proportion as the quantity of money, it is clear there
will be the same use, demand, or price for money as before, and no effect will be produced in the price of commodities.
If gold and silver could have been kept in the country, the immense increase of
paper currency, or substitution of paper for coin, would .have diminished its value, and
'Jave increased the prices of labour and commodities far beyond the effect that bM
'H2
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The coining of money is ill all states the act ,,1 the sovereign 'power, for the
reason just mentioned, that its value may be known on inspection.
And with
respect to coinage in general, there are three things to be considered therein j
.be materials, the impression, and the denomination.
With regard to the materials, Sir Edward Coke lays it down,(v) that the
money of England must either be of gold or silvcr; and none other was ever
issued by the royal authority till 1672, when copper farthings and half-pence
were coined by king Charles the Second, and ordered by proclamation to be
current in all payments under the value of sixpence, and not otherwise.
But
this copper coin is not upon the same footing with the other in many respects,
particularly with regard to the offence of counterfeiting it. And, as to the
silver coin, it is enacted by statute 14 Geo. III. c. 42, that no tender of payment in silver money, exceeding twenty-five pounds at one time, shall be a
sufficient tender in law for more than its value by weight, at the rate of 58. 2d.
an ounce.s
As to the impression, the stamping thereof is the unquestionable prerogative
of the crown: for, though divers bishops and monasteries had formerly tho
privilege of coining moncy, yet, as Sir Matthew Hale observes,(w) this was
usually done by special grant from the king, or by prescription, which supposes one; and therefore was derived from, and not in derogation of, the royal
prerogative.
Besides that, they had only the profit of the coinage, and [*271<
not the power of *instituting either the impression or denomination;
but had usually the stamp sent them from the exchequer.
The denomination, or the value for which the coin is to pass currcnt, is likewise in the breast of the king; and, if any unusual pieces arc coined, that value
must be ascertained by proclamation.
In order to fix the value, the weight aud
thc fineness of the metal are to he taken into consideration together
When a
given weight of gold or silver is of a ~iven fineness, it is then of the true standard,(x) and called esterling or sterling metal; a name for which there are
various reasons given,(y) but none of them entirely sntisfaetory,"
And of this
sterling or esterling metal all the coin of the kingdom must be mado, by the
statute 25 Edw.IIr.c.13.
So that the king's prerogative seemeth not to extend
to the debasing or enhancing the value of the coin, below or above the sterling
,.\ 2 Jnst. 577.
J} 1 mat. P. C. 191.
This standard hath been freqnently varied In former
times, but hath for many years past been thus invariably
settled, The pound troy of gold, eonslstmg of twenty-two
carat. (or twenty-fourth
parts) fine and two of alloy, is
dlTided into forty-four guineas and a half of the present
value of 21.<. each. And the pound troy of .nver, consisnng
of eleven ounces and two pennyweights pure and eighteen
(0)

pennyweights ,JIoy.! is drrtded Into sixty-two shlJUngs. See
Folkes on Eng'Jsb L"oins.
(r) Spehn. OIos8. 2'13. Dufresne, IiL 165. The most pl ....
sible opinion seems to be that adopted by those two .tym~
Ioglsts, that the name was derived from the Estulingi, or
Easterhngs, as those Saxons were anciently called whc
Inhabited that dlstrict of Germany now OCCUPiedby the
Hanse Tow"s and their appendages, the earliest traders in
modern Eu, "Ope.

been produced by the discovery of the mines.in America. The effect they have produced is general, and extended to the whole world: but the increase of our paper has
only a tendency to lessen the value of money at home, which never can take place to
any great degree, as it will naturally seek a better market, or be carried where moro
will be given for it; and by the substitution of a cheaper medium of commerce. the
difference in value is added to the capital or to the real strength of the nation. Gold
and silver form an insil?nificant part of the real wealth of a commercial country. Tho
whole quantity of specie in the country has been estimated at about twenty millions
only,-much less than what is raised in one year for the support of Government.CHRISTIAY.
29 This was a clause in a temporary act, which was continued till 1783,since which
time I do not find that it has been revived.c-Caarsrrax,
sa Dr. Adam Smith, in his inestimable work, the "Inquiry into the Nature and Causes
of the Wl'alth of Nations," vol. i. p. 39. tells us that "the English pound sterling in the
time of Edward I. contained a pound Tower weight of silver of a known fineness. The
'rower pound seems to have been something more than tho Roman pound and something less than the Troyes pound. This last was not introduced into the mint of England till the 18th of Hen. VIII. The French livre contained in the time of Charlemagne
a. pound Troyes weight of silver of a known fineness. The fair of Troyes, in Champaign,
Was at that tizae frequented by all tho nations of Europe, and the weights and measures
if so famous a market were g=nerallj kr-own and esteemed.v=-Cwnrsrrax.
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valucj(z) though Sir .Matthew Hale(a) appears to be of another opinion"l. Tho
king may also, by his proclamation, legitimate forei~n coin, and make it ourrent here; declaring at what value it shall be taken 10 payments.(b)
But this,
I apprehend, ought to be by comparison with the standard of 'our own coin;
otherwise the consent of parliament will be necessary. There is at present no
such legitimated money; Portugal coin being only current by private consent,
so that any one who pleases may refuse to take it in payment. The king may
also nt any time decry, or cry down, any coin of the kingdom, and make it no
longer eurrent.fe)"
VI. The king is, lastly, considered by the laws of England as the head and
l!uw'Cmegovernor of the national church.
To enter into the reasons upon which this prerogative is founded is matter
rather of divinity than of.law. I shall therefore only observe that, by statute
!.l6Hen. VIII. c. I, (reciting that the king's majesty justly and rightfully is and
*9 9
ought *to be the supreme head of the church of En~land; and so had
...7]
been recognised by the clergy of this kingdom in their convocation,) it
!s enacted, that tlie king shall be reputed the only supreme head in earth of the
ehureh of England, and shall have, annexed to the imperial crown of this realm,
as well the title and style thereof, as all jurisdictions, authorities, and commodities, to the said dignity of the supreme head of the church appcrtaining
And another statute to the same purport was made, 1 Eliz. c. 1.
In virtue of this authority the king convenes, prorogues, restrains; regulates,
and dissolves all ecclesiastical synods or convocations. This was an inherent
prerogative of the crown long before the time of Henry VIII., as appears by
the statute 8 Hen. VI. c. 1, and the many authors, both lawyers and historians,
vouched by Sir Edward Coke. Cd) So that the statute 25 Hen. VIII. c.19, which
rcatrains the convocation from making or putting in execution any canons reo
pugnant to the king's prerogative, or the laws, customs, and statutes of the
realm, was merely declaratory of the old common law:(e) that part of it only
being new which makes the king's royal assent actually necessary to the validity of every canon. The convocation, or ecclesiastical synod, in England, differs
considerably in its constitution from the synods of other Christian kingdoms:
those consisting wholly of bishops: whereas with us the convocation is the
miniature of parliament, wherein the archbishop presides with regal state; the
upper house of bishops represents the house of lords; and the lower house, composed of representatives of the several dioceses at large, and of each particular
chapter therein, resembles the house of commons, with its knights of the shire
and burgesses.Cf)SS This constitution is said to be owing to the policy of
(I) 21nst. 571.
I 1IaJ. P. C. 19-1.
(') Ibid. 197.
(~1 1IaJ. P. 0.197.
( 4 lost. 322, 323.
~. 12 Rep. 72.

(0)

(F) In the diet of Sweden, ,..here the eccl.. lastics form
one of the branches of the legislature, the chamber oC the
clergy resembles the convocation oC England.
It Is compooed of the bisbops and superintendents, and also of dep uties, one oC which Is chosen, by every ten pariJl: .. or rural
deanery. Mod. Un. Blat. nxW. 18.

11 Lord Hale refers to the case of mixed money in Davies's Reports, 48, in support of
his opinion A. person in Ireland had borrowed £100 of sterling money, and had given
a bond to repay It on n certain future day. In the mean time, queen Elizabeth, for the
purpose of paying her armies and creditors in Ireland, had coined mixed or base money,
and by her proclamation had ordered it to pass current, and had cried down the former
coin. The debtor, on the appointed day, tendered £100 in this base coin; and it was
determined, upon great consideration, that it was a legal tender, and that the lender
was obliged to receive it. Natural equity would have given a different decision.
This act of queen Elizabeth does but illcorrespond witL the flattering inscription upun
ber tOIilb:-Religio reformata,pa:r: fundata, moneta ad suum oalorem redueta, &C. 2 Inst. 578.-

GIIRlSTI.U( •

., Congresshave power "to coin money, regulate the value thereof and of foreign coin,
'lnd to provide for the punishment of counterfeiting the securities and current coin of
~e United States." Const. U. S. art. 1, B. 8.-SHARSWOOD.
IS .And by stat. 8 Hen. VI. c. 1, the clergy in attendance upon the convocation are
privilege-1 from attest. If not at the period specified, II.'! head of the church, (presuming
ilie pope, temp. Edw. I., to have arrogated that elevated dignity,) yet, as king of England, we find a remarkable exercise of power delegated by him to the bishops:-".An,l
214

OF PERSONS.

ZiB

Edward I., who thereby, at one and the same time, le1 in tho inferior clergy to
the privileges of forming *ecclesiastical canons, (which before they had [*280
not,) and also introduced a method of taxing ecclesiastical benefices, by
consent of convocation. (g)"
From this prerogative also, of being the head of the church, arises the king's
right of nomination to vacant bishoprics, and certain other ecclesiastical prefer.
ments j which will more properly be considered when we come to treat of the
clergy. I shall only here observe, that this is now done in consequence of tho
statute 25 Hen. VIII. c. 20.
As head of the church, the king is likewise the dernier resort in all eoclosiastical causes: an appeal lying ultimately to him in chancery from the sentence
of every ecclesiastical judge: which right was restored to the crown by statute
21>Hcn. VIII. c. 19, as will more fully be shown hereafter,"

c.) Gilb. 1Ilat. or Exth. c. 4
the kynge hath grantyd to all bysshoppys that twyse in a yere they may curse all men
doying against these nrtycles." The grete Abregement of the Statutys of Englond untyll the xxij.
fere of Kyng Henry the VIIL 257. This clause is in effect found in the statute, or rather
charter, Sauutum d« ta!LJ.gio non concedendo, 34 Edw. I. c. Vi.-CHITTT.
" From the learned commentator's text, the student would perhaps be apt to suppose
that there is only one convocation at a time. But the king, before the meeting of every
new I?arliame.nt, directs his writ to each archbishop to summon a convocation in his
peculiar province.
Godolphin says that the convocation of the province of York constantly corresponds,
debates, and concludes the same matters with the provincial synod of Canterbury. God.
99. But they are certainly distinct and independent of each other; and, when they used
to tax the clergy, the different convocations sometimes granted different subsidies. In
the 22 Hen. VIII. the convocation of Canterbury had granted the king one hundred
thousand pounds, in consideration of which an act of parliament was passed, granting
a free pardon to the clergy for all spiritual offences, but with a proviso that it should nol
extend to the province of York. unless its convocation WOUldgrant a subsidy in pro
portion, or unless its clergy would bind themselves individually to contribute as bounf
fully. This statute is cited at large in Gib. Cod. 71.
All deans and archdeacons are members of the convocation of their province. Each
chapter sends one proctor or representative, and the parochial clergy in each diocese in
Canterbury two proctors; but. on account of the small number of dioceses in the province
of York, each archdeaconry elects two proctors. In York, the convocation consists only
of one house; but in Canterbury there are two houses, of which the twenty-two bishops
form the upper house; and, before the Reformation, abbots, priors, and other mitred
prelates sat with the bishops. The lower house of convocation in the province of Canterbury consists of twenty-two deans, fifty-three archdeacons, twenty-four proctors for the
ehspters, and forty-four proctors for the parochial clergy. By 8 Hen. VI. c. I, the clergy
in their attendance upon the convocation have the same privilege in freedom from arrest
as the members of the houne of commons in tl-eir attendance upon parliament.
Burn.
Conv. 1 Bae, Abr. 61O.-CmllSTlAN•
.. By that statute it is declared, that for the futnre no appeals from the ecclesiastical
courts of this realm should be made to the lope, but that an appeal from the archbishop's courts should lie to the king in chan. ery; upon which the king, as in appeals
from the admiral's court, should by a commit sion appoint certain judges or delegates
finally to determine such appeals, 3 Book. 66.- -CHRISTIAN.
"No religious test shall ever be required as $. qualification to any office or public trust
under the United States." Const. U. S. art. 6, s. 3. "Congress shall make no law
respecting an establishment of religion or prohibiting the free exercise thereof," lbid.
A1Qendments, art. 1.-SH.uswooD.
1)5
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OF THE XING'S REVENUE.
HAVING, in the preceding chapter, considered at large those branches 'Jf th ..
King's prerogative, which contribute to his royal dignity, and constitute the ex:
ecutive power of the government, we proceed now to examine the kinf?'s fisau
prerogatives, or such as regard his retenue] which the British constitution hath
vested in the royal person, in order to support his dignity and maintain his
power: being a portion which each subject contributes of his property, in order
10 secure the remainder.
.
This revenue is either ordinary or extraordinary.
The king's ordinary
rovenue is such, as has either subsisted time out of mind in the crown; or else
has been grantcd by parliament, by way of purchase or exchange for such of
the king's inherent hereditary revenues, as were found inconvenient to the subject.
Whcn I say that it has subsisted time out of mind in the crown, I do not
mean that the king is at present in the actual possession of the whole of this
revenue. Much (nay, the greatest part) of it is at this day in the hands of subjects, to whom it has been granted out from time to time by the kings of England: which has rendered the erown in some measure dependent on the people
tor its ordinary support and subsistence. So that I must be obliged to recount,
*289] as part of the royal revenue, what lords of manors and other subjects'
... *frequently look upon to be their OWD absolute inherent rights; because
thcy are and have bcen vested in them and thcir ancestors for ages, though in
reality originally derivcd from the grants of our ancient princes.
I. The first of the king's ordinarY revenues, which I shall take notice of, is
of an ecclesiastical kind; (as are also the three succeeding ones) viz. the custody of the temporalties of bishops: by which are meant allthe lay revenues,
lands, and tenements, (in which is included his barony,) which belong to an
archbishop's or bishop's see. And these upon the vacancy of the bishopric are
immediately the right of the king, as a consequence of his prero~ative in
church matters; whereby he is considered as the founder of all nrchblahoprica
and bishoprics, to whom during the vacancy they revert. And for the same
reason, before the dissolution of abbeys, the king had the custody of the temporalties of all such abbeys and priories as were of royal foundation (but not
1f those founded by subjects) on the death of the abbot or prior.(a) Another
reason may also be given, why the policy of the law hath vested this custody
in the king; because as the successor is not knOWD, the lands and possessions
of the see would bc liable to spoil and devastation, if no one had a property
therein. Therefore the law has given the king, not the temporalties themselves, but the custody of the temporalties, till such time as a successor is appointed; with power of taking to himself all the intermediate profits, without
, any account of the successor; and with the right of presenting (which the
erown very frequently exercises) to such benefices and other preferments as
fall within the time of vacation.(b) This revenue is of so high a nature, that
it, could' not be granted out to a subject, before, or even after, it accrued: but
now by the statute 15 Edw. m. st. 4, c. 4 and 5, the king may, after the vacancy, lease/ the temporalties to the dean and chapter; savin~ to himself' all
advowsons, escheats, and the like. Our ancient kings, and particularly William
*283] Rufus, were not only remarkable for keeping the bishoprics a long time
*vacant, for the sake of enjoying the temporalties, but also committed
horrible waste on the woods and other parts of the estate; and to crown all,
would never, when the see was filled up, restore to the bishop his temporalties
a~aln, unless he purchased them at an exorbitant price. To remedy which,
king Henry the First(c) granted a charter at the beginning of his reign, pro(I) 2 rnst.'lS.
(') Sta&.17 Ed" n. c.14. J'. N. B. sa.
(0) Matt. PaN.
2Jf
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mising neither to sell, nor let to farm, nor take any thing from, tl e domains of
the church, till the successor was Installed.'
And it was made one of the arti
eles of the great charter,( d) that no waste should be committed in the temporal.
tics of bishoprics, neither should the custody of them be sold. The same is
ordained by the statute of Westminster the 1st iCe) and the statute 14 Edw. III.
st. 4, e. 4, (which permits, as we have seen, a lease to the dean and chapter,) is
still more explicit in prohibiting the other exactions. It was also a frequent
abuse, that the king would for triflin~, or no causes, seize the temporalties of
bishops, even during their lives, into his own hands: but this is guarded against
by statute 1 Edw. III. st. 2, e. 2.
'rhis revenue of the king, which was formerly very considerable, is now by
n customary indulgence almost reduced to nothing: for, at present, as soon as
the new bishop is consecrated and confirmed, he usually receives the restitution
of his temporalties quite entire, and untouched, from the king; and at the same
time does homage to his sovereign: and then, and not sooner, he has a fee
simple in his bishopric, and may maintain an action for the profits.C!)
II. The king is entitled to a eorody, as the law calls it, out of every bishopric,
that is, to send one of his chaplains to be maintained by the bishop, or to have
a pension allowed him till the bishop promotes him to a benefice (g) This is
also in the nature of an acknowledgment to the king, as founder of the see,
since he had formerly the same corody or pension from every abbey or priory
of royal foundation," It is, I *apprehend, now fallen into total disuse; [*284
though Sir :Uatthew Hale says(h) that it is due of common right,' and
t.hat no prescription will discharge it.
Hl, The king also, as was formerly observed.tj) is entitled to all the tithes
arising in extra-parochial places :(k) though perhaps it may be doubted how fur
this article, as well as the last, can be properly reckoned a part of the king's
own royal revenue; since a corody supports only his chaplains, and these extraparochial tithes are held under an implied trust, that the king will distribute
them for the good of the clergy in general.
IV. The next branch consists in the first-fruits, and tenths, of all spiritual
prefeements in the kingdom; both of which I shall consider together.
These were originally a part of the papal usurpations over the clergy of this
kingdom; first introduced by Pandulph, the pope's legate, during the relgns of
king John and Henry the Third, in the see of Norwich; and afterwards attempted to be made universal by the popes Clement V. and John XXII., about
the beginning of the fourteenth century. The first-fruits, primitice, or annates,
were the first year's whole profits of the spiritual preferment, according to a
rate or valor made under the direction of pope Innocent IV. by Walter, bishop
of Norwich, in 38 Hen. III., and afterwards advanced in value by commisslon
from pope Nicholas III., A.D. 1292, 20 Edw. I.;(l) which valuation of pOpll
Nicholas is still preserved in the exchequer.(m)'
The tenths, or decinue, wero
(01) 9 Hen. nr, e. 6.
(.) 3 Edw. L e. 21.
V) Co. LItt. 67, W.
(I) F. N. B. 230.
(l) Notes on F. N. B. above cited.

~') Page 113.
0) 2lmt. 61;.
I) F. N. B. 176.
(.. ) 31m!. 1M.

---------------------------------------------------~
But queen Elizabeth kept the see of Eli vacant nineteen years, in order

1
to retain the
revenue. Strype, vol. iv. 351.-CnRISTIAN.
:I So where the foundation was not royal, it was usual for the founders to give their
heirs a corody,-viz., a charge upon the particular monastery or abbey sufficient to
prevent them from starving. And those persons, disinherited of the lands by their
relations, were there subsisted during life. See a form of corody, Barr. stat. 80, n. (9.)
Sparke's ColI. 157.-CmTTY.
J The TIght to a corody does not seem peculiar to the prerogative,
and it might be not
only for life and years, but in fee, (2 Inst. 630;) assize lay for it, (stat. Westm. 2, c. 25.)
The text would appear to indicate that onlr persons ecclesiastical could enjoy corody; but,
ty the older books, any servant of the king may be entitled to corody. A pension is
proper.to an ecclesiastic. See P. N. B. 250 i also the previous note.-CmTTY.
'There are several errors in tho text, which Mr. Justice Coleridge has pointed out.
"he correct account is as follows' . In 125? pope Innocent IV. granted all the first-fruit.
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the tenth part of the annual profit of each living by the same valuation; which
was also claimed by the holy see, under no better pretence than a strange mig.
a:pplication of that precept of the Levitical law, which directs,(n) that the Levites "should offer the tenth part of their tithes as a heave-offering to the Lord,
*285] and give it to Aaron the high priest,"
But *this claim of the pope met
with a vigorous resistance from the English parliament; and a variety
of acts were passed to prevent and restrain it, particularly the statute 6 Hen.
IV. c. 1, w hieh calls it a horrible mischief and damnable custom. But the
popish clergy, blindly devoted to the will of a foreign master, still kept it on
foot; sometimes more secretly, sometimes more openly and avowedly: so that
in the reign of Henry VIII. it was computed, that in the compass of fifty years
800,000 ducats had been sent to Rome for first-fruits only. And, as the clergy
expressed this willingness to contribute so much of thcir income to the head of
the church, it was thought propcr (when in the same reign the papal power was
abolished, and the king was declared the head of the church of England) to
annex this revenue to the crown; which was done by statute 26 Hen. VIII. c. 3,
(confirmed by statute 1 Eliz. c. 4,) and a new valor beneficiorum was then made,
by which the clergy are at present rated,"
By these last-mentioned statutes all vicarages under ten pounds a year, and
all rectories under ten marks, are discharged from the payment of first-fruits;
and if, in such livings as continue chargeable with this payment, the incumbent
lives but half a year, he shall pay only one quarter of his first-fruits; if but one
whole year, then half of them; if a year and a half, three quarters; and if two
years, then the whole; and not otherwise," Likewise by the statute 27 Hen.
VIII. c. 8, no tenths are to be paid for the first year, for then the first-fruits are
due: and by other statutes of queen Anne, in the fifth and sixth years of her
reign, if a benefice be under fifty pounds per annum clear yearly value, it shall
be discharged of the payment of first-fruits and tenths,"
Thus the richer clergy, being, by the criminal bigotry of their popish predeccssors, subjected at first to a foreign exaction, were afterwards, when that
yoke was shaken off, liable to a like misapplication of their revenues, through
the rapacious disposition of the then reigning monarch: till at length the piety
(-) Numb. uill.26.

and tenths to Henry III. for three years, which occasioned a taxation in the following
year, sometimes called the Norwich taxation and sometimes Innocent's Taluation. In
1288, Nicholas IV. (not III., as in the text) granted the tenths to Edward I. for six
years; and a new valuation was commenced in the same year by the king's precept,
which valuation was, so far as it extended over the province of Canterbury, finished in
1291, and, as to York, also in the following year: the whole being under the direction of
John, bishop of Winton, and Oliver, bishop of Lincoln. In 1318, a third taxation,
entitled Nova Taxalio, was made, but this only extended over some part of the province
of York.
It became necessary chiefly in consequence of the Scottish invasion of the
border counties, which rendered the clergy of those districts unable to pay tenths and
first-fruits according to the higher valuation. It was made by virtue of royal mandate
directed to the bishop of Carlisle.-HARGRAVE.
5 When the first-fruits and tenths were transferred
to the crown of England, by 26
Hen. VIII. c. 3, at the same time it was enacted, that commissioners should be appointed
in every diocese, who should certify the value of every ecclesiastical benefice and preferment in the respective dioceses; and according to this valuation the first-fruits and
tenths were to be collected and paid in future. This valor beneficiorum is what is commonly called the King's Books; a transcript of which is given in Ecton's Thesaurus,
and Bacon's Liber RegiS.-CHRISTIAN.
'The archbishops and bishops have four years allowed for the payment, and shall pay
one quarter every year, if they live so long upon the bishopric; but other dignitaries in
the church pay theirs in the same manner as rectors and vlcars.-CnRlsTIAN.
J .After queen .Anne had appropriated
the revenue arising from the payment of firstCr-.xitsand tenths to the augmentation of small livings, it was considered a proper ex•.ension of this principle to exempt the smaller livings from the encumbrance of those
demands; and, for that end, the bishops of every diocese were directed to inquire and
certify into the exchequer what livings did not exceed 50l. a year, according to the improved value at that time: and it was further provided, that such livings should be dU
. rlaz:-g«1 from those dues in future.-CnRIsTIAN.
%18
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of queen Anne restored to the church what had been *thus in,..'ireetly [*986
taken from it. This she did, not by remitting the tenths and first-fruits
~
entirely; but, in a spirit of the truest equity, by applying these superfluities of
the larger benefices to make up the deficiencies of tho smaller. And to thifl
end she granted her royal charter, which was confirmed by tho statute 2 Anne,
c. 11, whercby all tho revenue of first-fruits and tenths is vested in trustees forever, to form a perpetual fund for the augmentation of poor livings. This ill
usually called queen Anne's bounty, which has been still further regulated by
subsequent statutes.(0)8
'
V. The next branch of the king's ordinary revenue (which, as well as the
subsequont branches, is of a lay or temporal nature) consists in the rents and
profits of the demesne lands of the crown. These demesne lands, terrce dominicates regis, being either the share reserved to the crown at the original distribution of' landed property, or such as came to it afterwards by forfeitures or
other means, were anciently very large and extensive; comprising divers
manors, honours, and lordships: the tenants of which had very peculiar pri
Co) 5 Anne, Co 2!. 6 Anne, Co To. 1 Geo. I •• t.2, c.10.

3 Geo. I. c. 10.

8 These trustees were erected into a corporation, and have authority to make rules
anti orders for the distribution of this fund. Tho principal rules they have established
are, that the Bum to be allowed for each augmentation shall be 200l., to bo laid out in
land, which shall be annexed forever to the living; and they shall make this donation,
first, to all livings not exceeding 10l. a year; then to all livings not above 20l.; and so in
order, whilst any remain under 50l. a year. But when any private benefactor will ad
vance 200l., the trustees will give another 200l. for the advancement of any living not
above 45l. a year, though it should not belong to that class of livings which are then
augmenting.
2 Burn, Ec. L. 260.
Though this was a splendid instance of royal munificence, yet its operation is slow
and inconsiderable; for the number of livings certified to be under 50l. a year was no
less than 5597, of which 2538 did not exceed 20[. a year each, and 1933 between 30l. and
50l. a year, and the rest between 20i. and 30l.; so that there were 5597 benefices in this
country, which had less than 23l. a year each, upon an average. Dr. Burn calculates
that, from the fund alone, it will require 339 years from the year 1714, when it commeneed, before all these livings can be raised to 50l. :And if private benefactors should
contribute half lIB much lIB the fund, (which is very improbable,) it will require 226
years. But even taking this supposition to have been true ever since the establishment,
it will follow, that the wretched pittance from each of 559i livings, both from the royal
bounty and private benefaction, cannot, upon an average, have yet been augmented 9l.
a yvar, 2 Burn, E. L. 268. Dr. Burn, in this calculation, computes the clear amount
of the bounty to make fifty-five augmentations daily, that is, at 11,OOOl. a year; but Sir
John Sinclair (Hist. Rev. 3 part, 198) says that" this branch of the revenue amounted
to about 14,000l. per annum; and on the 1st of January, 1;35, the governors of that
charity possessed, besides from savings and private benefactions, the sum of 152,500/.
of old South Sea annuities, and 48571. of cash, in the hands of their treasurer.
The
state of that fund has of late years been carefully concealed; but it probably yields, at
present, from forty to fifty thousand pounds per annum." This conjecture must certainly
be very wide of the truth of the case; for the source of this fund is fixed and permanent, except the variation depending upon the contingency of vacancies, which will be
more or fewer in different years. And what object CIIn the commissioners have in the
uccumulation of this fund? For that accumulation can only arise by depriving the poor
clergy of the assistance which was intended them, and to enrich the successor at the
expense of the wretched incumbent of the present day. The condition of the poor
clergy in this country certainly requires some further national provision. Neither learning, religion, nor good morals, can secure poverty from contempt in the minds of the
nlgar.
The immense inequality in the revenues of the ministers of the gospel, not
always resulting from piety and merit, naturally excites discontent and prejudices against
the present establishment of the church. If the whole of the profits and emoluments
of every benefice for one year were appropri- ted to this purpose, an effect would be produced in twenty or thirty years which will require 300 by the present plan. This was
what was originally understood by the flrst-rruits, and what actually, within the last 300
years, was paid and carried out of the kingdom to support the superstition and folly of
popery. If upon any promotion to a benefice it W88 provided that there should be no
vacancy or cession of former preferment till the end of the year, who could complain t
It would certainly soon yield a supply which would communicate both comfort and re~pE\Ctabilityto the indigent c1ergy.-CuRISTIA.x,
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vileges, as will be shown in the second book of these commentaries, when we
speak of the tenure in ancient demesne. At present they are contracted
within a very narrow compass, having been almost entirely granted away to
private subjects. This has occasioned the parliament frequently to interpose;
and, particularly, after king 'William III. had greatly impoverished the crown,
an act passed,(p) whereby all future grants or leases from the crown for any
longer term tlian thirty-one years, or three lives, are declared to be void;
except with regard to houses, which may be granted for fifty years. And no
reversionary lease can be made, so as to exceed, together with the estate in
being, the same term of three lives, or thirty-one years: that is, where there
is a subsisting lease, of which there are twenty years still to come, the king
cannot grant a future interest to commence after the expiration of the former,
for any longer term than eleven years. The tenant must also be made liable
*987] to be punished for committing waste; *and the usual rent must be re...
served, or, where there has usually been no rent, one-third of the clear
yearly value.(q) The misfortune is, that this act was made too late, after
almost every valuable possession of the crown had been granted away forever,
or else upon very long leases; but may be of some benefit to posterity, when
those leases come to expire,"
VI. Hither might have bcen referred the advantages which used to arise to
the king from the profits of his military tenures, to which most lands in the
kingdom were subject till the statute 12 Car. II. c. 24, which in great measure
abolished them all: the explication of the nature of which tenures must be postponed to the second book of these commentaries. Hither also might have been
referred the profitable prerogative of purveyance and pre-emption: which was
n right enjoyed by the crown of buying up provisions and other necessaries,
by the intervention of the king's purveyors, for the usc of his royal household,
at an appraised valuation, in preference to all others, and even without the consent of the owner: and also of forcibly impressing the carriages and horses of
the subject to do the king's business on the public roads, in the conveyance of
timber, baggage, and the like, however inconvenient to the proprietor, upon
paying him a settled price: a prerogative which prevailed pretty generally
throughout Europe during the scarcity of gold and silver, and the high valuation of money consequential thereupon. In those early times the king's household (as well as those of inferior lords) were supported by specific renders of
corn, and other victuals, from the tenants of the respective demesnes; and there
was also a continual market kept at the palace gate to furnish viands for the
royal use.(r) And this answered all purposes, in those ages of simplicity, so
long as the king's court continued in allY certain place. But when it removed
from one part of the kingdom to another, as was formerly very frequently done,
*288J it was found necessary to send *purveyors beforehand to get together a
sufficient quantity of provisions and other necessaries for the household:
and, lust the unusual demand should raise them to an exorbitant price, the
powers before mentioned were vested in these purveyors; who in process of
time very greatly abused their authority, and became a great oppression to the
suoject, though of little advantage to the crown; ready money in open market
(when the royal residence was more permanent, and specie began to be plenty)
being found upon experience to be the best proveditor of any. Wherefore by
degrees the powers of purveyance have declined, in foreign countries as well as
our own; and particularly were abolished in Sweden by Gustavus Adolphus,
towards the beginning of the last century.(s) And, with us in England, having
fallen into disuse during the suspension of monarchy, king Charles at his resto(') I Anne, st. I, C, 1.
tt) In I1ke manner, by the civil law, the Inheritance or
fundi patrimomaia or the Imperial crown could not be

allenated, bnt only let to farm. Cod. 1.11, t; 61.
(r) 4 Inst. 273.
(.) lIod. Un. IIi.t. :uxU!. 220.

8 Dy the 26 Geo. III.
c. 87, amended by 30 Geo, !II. c. 50, commissioners were
sppointed to inquire into the state and condition of the woods, forests, and landrevenues belonging to the crown, and to sell fee-farm and other unimprovable reut.-
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ration consented, by vne same statute, to resign entirely these hraJJcheb of hie
revenue and power; and the parliament, in part of recompense, settled on him,
his heirs and successors forever, the hereditary excise of fifteen pence per barrel
un all beer and ale sold in the kingdom, and a proportionable sum for certain
other liquors. So that this hereditary excise, the nature of which shall be further explained in the subsequent part of this chapter, now forms the sixth
branch of his majesty's ordinary revenue.
VII. A seventh branch might also be computed to have arisen from wine
licenses, or the rents payable to the crown by such persons as are licensed to
sell wine by retail throughout England, except in a few privileged places.
l'hcse were first settled on the crown by the statute 12 Car. II. c. 25; and, together with the hereditary excise, made up the equivalent in value for the loss
sustained by the prerogative in the abolition of the military tenures, and the right
of pre-emption and purveyance; but this revenue was abolished by the statute
30 Geo. II c. 19, and an annual sum of upwards of 7000l. per annum, issuing
out of tho new stamp duties imposed on wine licenses, was settled on the crown
in its stead.
*VIII. An eighth branch of the king's ordinary revenue is usually
*989
reckoned to consist in the profits arising from his forests. Forests are [~
waste grounds belonging to the king, replenished with all manner of beasts of
chase or venary; which are under the king's protection, for tho sake of his
royal recreation and delight: and to that end, and for preservation of the
king's game, there are particular laws, privileges, courts, and officcs belonging
to the king's forests; all which will be, in their turns, explained in tho subsequent books of these commentaries. 'What we aro now to consider are only
tho profits arising to the king from hence, which consist principally in amercements or fines levied for offences against the forest laws. But as few, if any,
courts of this kind for levying amercemcnts(t) have been held since 1632, 8 Car.
1./0 and as, from the accounts given of the proceedings in that court by our
histories and law-books,Cu) nobody would now wish to see them again revived,
it is needless, at least in this place, to pursue this inquiry any further.
IX. Tho profits arising from the king's ordinary courts of justico make a
ninth branch of his revenue. And these consist not only in fines imposed upon
offenders, forfeitures of recognizances, and amercements levied upon defaulters;
but also in certain fees due to the crown in a variety of legal matters, as, for
setting the great seal to charters, original writs, and other forensic proceeding ..,
and for permitting fines to be levied of lands in order to bar entails, or otherwise
to insure their title. As none of these can be done without the immediate intervention of the king, by himself or his officers, the law allows him certain perquisites and profits as a recompense for the trouble he undertakes for the public. These, in process of time, have been almost all granted out to private
persons, or else appropriated to certain particular uses: so that, though our lawproceedings are still loaded with their payment, very little of them is now
returned into the king's *exchequer; for a part of whose royal mainte- [*290
nance they were originally intended. All future grants of them, however, by the statute 1 Anne, st. 1, c. 7, are to endure for no longer timo than the
prince's life who grants them.
X. A tenth branch of the king's ordinary revenue, said to be grounded on
the consideration of his guarding and protecting the seas from pirates and
robbers, is the right to royal fish, which are whale and sturgeon: and these,
"hen either thrown ashore, or caught near the coast, are the property of tho
king, on account(v) of their superior excellence. Indeed, our ancestors seem to
have entcrtained a very high notion of the importance of this right; it being
the prerogative of the kings of Denmark and the dukes of Normandyjuc)
and
(.) Roger Nortb, In biB hfe of lord keeper North, (t3, 4-1,)
mentions an eyre, or tier, to> have been held south of Trent
IIOOno.l1er tbe restoration; Jut 1 bave met 1I'Ith no report
of Ito proceedings.

(w) 1 Jon.., 261, 298.
(0) I'lowd. 315.
(-) Stlernh, w. jure Sueonum; L 2, c. 8. Gr. (btulurn. cal'
17.

10 This was one of the odious modes adopted
sit} of pnrtiament,»- -CHRISTIAN.

by Car. I. to raise a revenue without the
•
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from one of these it was probably derived to our princes. It is expressly
claimed and allowed in the statute de praroqatiua regis :(x) and the most ancient
treatises of law now extant make mention of it,(y) though they seem to have
made It distinction between whale and sturgeon, as was incidentally observed in
n former chapter.(z)
XI. Another maritime revenue, and founded partly upon the same reason, is
that of shipwrecks; which are also declared to be the king's property by the
same prerogative statute 17 Edw. II. c. 11, and were so, long before, at the
common law. It is worthy observation, how greatly the law of wrecks has
been altered, and the rigour of it gradually softened in favour of the distressed
proprietors.
·Wreek, by the ancient common law, was where any ship was
lost at sea, and the goods or carfGowere thrown upon the land; in which case
these goods so wrecked were adjudged to belong to the king; for it was held,
that by the loss of the ship all property was gone out of the original owner.(a)
But this was undoubtedly adding sorrow to sorrow, and was consonant neither
*991] to reason nor humanity.
·Wherefore it was first *ordained by king
Henry I. that if any person escaped alive out of the ship, it should be
no wreck;(b) and afterwards kin~ Henry II. by his charter(c) declared that if
on the coasts of either England, Poictou, Oleron, or Gascony, any ship should
be distressed, and either man or beast should escape or be found therein alive,
the goods should remain to the owners, if they claimed them within three
months; but otherwise should be esteemed a wreck, and should belong to the
king, or other lord of the franchise. This was again confirmed with improvements by king Richard the First; who, in the second year of his reign, (d) not
only established these concessions, by ordaining that the owner, if he was shipwrecked and escaped, "omnes res suas liberas et quietas haberet,"(e) but also that, if
he perished, his children, or, in default of them, his brethren and sisters, should
retain the property; and in default of brother or sister, then the goods should
remain to the king. (f) .And the law, as laid down by Braeton in the reign of
Henry III., seems still to have improved in its equity. For then, if not only a
dog, for instance, escaped, by which the owner might be discovered, but if any
pertain mark were set on the goods, by which they might be known again, it
was held to be no wreck.(g) .And this is certainly most agreeable to reason;
the rational claim of the king being only founded upon this, that the true owner
»annot be ascertained. .Afterwards, in the statute of Westminster, the first,(h)
1be time of limitation of claims, given by the charter of Henry II., is extended
to a year and a day, according to the usage of Normandy ;(ij and it enacts,
that if a man, a dog, or a cat escape alive, the vessel shall not be adjudged a
wreck. These animals, as in Braeton, are only put for examples ;(j) for it is
now held(k) that not only if any live thing escape, but if proof can be made
*999J of the *property of any of the goods or lading which come to
-... shore, they shall not be forfeited as wreck. The statute further ordains
that the sheriff of the county shall be bound to keep the goods a year and a
day, (as in France for one year, agreeably to the maritime laws of Oleron,(l)
and in Holland for a year and a half,) that if any man can prove a property in
them, either in his own right or by right ofrepresentation,(m) they shall be restored to him without delay; but if no such property be proved within that
time, they then shall be the king's. If the goods are of a perishable nature,
the sheriff may sell them, and the money shall be liable in their stead.(n) TWs
revenue of wrecks is frequently granted out to lords of manors as II. royal frnn(.) 17 Edw. IL Co n,
(,) Bracton, I. 3, Co 3. Britton, c. 17. Fleta, L 1, Co -l5 and
Aft. Mr:nwrana. Scacch', H. 24 Edw. I. 1ft, prefixed to May,

1I8ld~~'~~~~

Edward U.
Dr. and St do 2, Co 51.
~pelm. (bd. apud Wilkins, 305.
26 May. AJ>.1114. 1 R,-m.Ib>d.86.
Rog. Hcred, In Ric. I.
.. Should ha •• all hi. goods freed and undisturbed."
In lIke manner Canst-,nlipe the Oreat, fipdlng that by
I~ imperial law the rerenne or wrecks was !(iven to 11"
pur ...•• treasury or .fit=, r--.Jned
it by an edict, (Cod.lJ.
22:1
•
•
•)
J'
•

5. 1,) and ordered them to remain to the owne rs, addIna
this humane expoetulanon, .. quod ati.. JUI haba fiscus In
aliena calamitaU, ut de Te tam luduo ... rompendiUln vt>
,.tUTf"
(,) Bract. L 3, Co 3.
(a) 3 Edw. L Co 4.
If) Gr. Cbwtum. Co 17.
~ FIet. 1.1, Co 44. 2IM!.161.
1\ Rep.IOT •
Ii) Hamilton ~I. Dayiea. TrIn. 11 080. IlL JI. a,
\'> f 28.
(.. ) 2 1M!. 168.
(-) PIowdol66.
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ehise j and if anyone be thus entitled to w ~~cJ{8in his own land, and the king's
goods are wrecked thereon, the king may claim them at any time, even after
the year and day.(o)
It is to be observed, that in order to constitute a legal wreck the goods must
rome to land. If they continue at sea, the law distinguishes them by the barnarous and uncouth appellations of jetsam, flotsam, and ligan. Jetsam is whore
goods are cast into the sea, and thero sink and remain under water; flotsam is
whero they continue swimming on the surface of the waves; ligan is where they
are sunk in the sea, but tied to a eork or buoy in order to be found again.(p)
These are also the king's, if no owner appears to claim them; but if any owner
appears, he is entitled to recover the possession. For, ovon if they be cast overboard without any mark or buoy, in order to lighten the ship, the owner is not
by this act of necessity construod to have renounced his property j(q) much less
can things ligan be supposed to be abandoned, since the owner has done all
in his power to assert and retain his property. These three are therefore accounted so far a distinct thing from the former, that by the *king's grant [*293
to a man of wrecks, things jetsam, flotsam, and ligan will not pass.(r)
Wrecks, in their legal acceptation, are at present not very frequent; for if
any goods come to land, it rarely happens, since the improvement of commerce,
navigation, and correspondence, that the owner is not able to assert his pro·
perty within the ycar and day limited by law. And in order to preserve this
property entire for him, and if possible to prevent wrecks at all, our laws have
made many very humane regulations, in a spirit quite opposite to those savage
laws which formerly prevailed in all the northern regions of Europe, and a few
years ago were still said to subsist on the coasts of tho Baltic sea, permitting
the inhabitants to seize on whatever they could get as lawful prize; or, as an
author of their own expresses it, " in naufraqorum miseria et calamitate tanquam
vultures ad prcedam currere."(s) For, by the statute 27 Edw. III. c 13, if any
ship be lost on the shore, and the goods come to land, (which cannot, says tho
statute, be called wreck,) they shall be presently delivered to the merchants,
paying only a reasonable reward to those that saved and preserved them, which
is entitled salvage. And by the common law, if any persons (other than the
sheriff) take any goods so cast on shore, which are not legal wreck, the owners
might have a commission to inquire and find them out, and compel them to
make rostitution.(t)
And by statuto 12 Anne, st. 2, c. 18, confirmed by 4 Goo.
I. c. 12, in order to assist the distressed and prevent the scandalous illegal practices on some of our sea-coasts, (too similar to those on the Baltic,) it is enacted,
that all head officers and others of towns near the sea, shall, upon npplieation made to them, summon as many hands as are necessary, and send them to
the relief of any ship in distress, on forfeiture of IDOl., and, in case of assistance
l?iven, salvage shall be paid by the owners, to be assessed by three neighbouring
Justices. All persons that secrete any goods shall forfeit their treble value;
and if they wilfully do any act whereby the ship is lost or destroyed, *by [*294
making holes in her, stealing her pumps, or otherwise, they are guilty
of felony, without benefit of clergy. Lastly, by the statuto 26 Geo. II. e. 19,
plundering any vessel either in distress or wrecked, and whether any living
creature be on board or not, (for, whether wreck or otherwise, it is clearly not
the property of the populacc.) such plundering, I say, or preventing tho chcape
of any person that endeavours to save his life, or wounding him with intent to
destroy him, or putting out false lights in order to bring any vessel into danger,
are all declared to be capital felonies; in like manner as the destroying of trees,
steeples, or other stated seamarks, is punished by the statute 8 Eliz. c. 13 with
a forfeiture of IDOl. or outlawry. Moreover, by the statute of George II., pilfer.
ing any goods cast ashore is declared to be petty larceny; and many other salu
(.) 2 ID8t.l68. Bro . .db r, lit. W'rtt*
~6Rep.loo.
If) Quao eni .. rei in tomputate, Zet>and.!e nan.. cama 'iii&omtur, "... <Iomi""",,,, permamnt. Q.ia palam at, o<u _
...... i..., OWt, fVod gNU Iwb<re twUl. Inot. 2.1, f 48.

., 6 Rep. 108.
.) Stiernh. tk Jure 8uton. L a, Co 6.
~I) F. N. s, 1l2.
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tary :t:egulattons are made for the more effectually preserving ships of any nation
in distress.(u)ll
XII. A twelfth branch of the royal revenue, the right to mines, has its
original from the king's prerogative of coinage, in order to supply him with
materials; and therefore thoso mines which are properly royal, and to which tho
king is entitled when found, are only those of silver and gold.(v) By the old
common law. if gold or silver be found in mines of base metal, according to the
opinion of some, the whole was a royal mine, and belonged to the king; though
others held that it only did so, if the quantity of gold or silver was of greater
value than the quantity of baso motal.(to) But now by the statutes 1 W. and M.
st. 1, c. 30, and 8 W. and M. c. 6, this difference is made immaterial; it being
enacted that no mines of copper, tin, iron, or lead, shall be looked upon as royal
mines, notwithstanding gold or silver may be extracted from them in any quanti*295] ties; but that the king 01' *persons claiming royal mines under his authority, may have the ore, (other than tin ore in the counties of Devon and
Cornwall,) paying for the same a price stated in the act. This was an extremely
reasonable law; for now private owners are not discouraged from working
mines, through a fear that they may be claimed as royal ones; neither does the
king depart from the just rights of his revenue, since he may have all the precious
metal contained in the ore, paying no more for it than the value of tho base
metal, which it is supposed to be; to which base metal the land-owner is by
reason and law entitled.
XIII. To the same original may in part be referred the revenue of treasuretrove, (derived from tho French word trover, to find,) called in Latin thesaurus
inventus, which is where any money or coin, gold, silver, plate, or bullion is
found hidden in the earth, 01' other private place, the owner thereof being unknown; in which case the treasure belongs to the king: but if he that hid it
be known, or afterwards found out, the owner, and not the king, is entitled to
it.(x)12 Also if it be found in the sea, or upon the earth, it doth not belong to
the king, but the finder, if no owner appears.(y)
So that it seems it is the
hiding, and not the abandoning of it, that gives the king a property: Bracton(z)
defining it, in the words of the civilians, to be "vctus depositio pecunia:" This
difference clearly arises from the different intentions which the law implies in
the owner. A man that hides his treasure in a secret place evidently does not
mean to relinquish his property, but reserves a right of claiming it again, when
(V) Dy the clTiI law, to d•• troy persons shipwrecked, or
prevent their saTiug the ship, 18capital. And to steal even a
plank from a vesaelln distress or wrecked, makes the party
Ilable to answer for the whole ship and cargo. (Ff. 47,9,3.)
The laws also of the Wigigoth., and the moot early Kea·
polltan eonstrtntlons, pnnlshed With the OOO08t.. verity all
those who neglected to llU18t any ship In distress, or pion'

dered any goods Cll8t on sbore, IJndenbrog, CI>d. LL.all.
1-16,715.
Co)2 Inst. 577.
(") Plowd. 336.
(a) 3 Inst, 132. Dalt. of Sherl1l's,c.16.
(I) Drltt. c.17. FinCh, 1..177.
(.) I..3, Co 3, i 4.

ti9

1l By act of Congress, 3 March, 1825, the penalty of a flne not, exceeding $5000, and
confinement at hard labour not exceeding ten years, according to the aggravation of the
offence, is imposed on any person who shall plunder any wreck or hold out false lights.
It has been settled that 'the owner of the sea-shore has a title to the possession of
wreck thrown thereon 'and never reclaimed by the owner, and may maintain an action
against a stranger for taking it, and recover its value as damages. Baker va. Bates, 13
Pickering, 255. It has also been decided that the States have jurisdiction to regulate
wrecks, and that a wreck-sale made by authority of the statute laws of a State is valid to
pass the title to the property, when there is no owner or agent present to protect or
claim the property. 5 Mason, 4G5.
A liberal construction of the revenue-laws has always been made in favour of wrecked
property. Thus, it has been decided by the Supreme cOurt of the United States (4 Cranch,
347) .that goods saved from a wreck and landed are not liable to forfeiture because
unaccompanied by such marks and certificates as are required by law, nor because they
were removed without the consent of the collector of the district, before the quantity
snd quality were ascertained and the duties paid; nor even if the goods thus landed
are sold and enter into the consumption of the country. 3 Story's Rep. 68.-SnARs\VooD
U In this country the proprietor of the soil is entitled
to it as against all the world
except the real owner
Whether the real owner of the treasure may reclaim, it would
seem to depend upoz whether it was originally' hidden in the earth withthe, express o~
implied consent of the owner of the land. See 2 Kent's Com. 358.-SHARllWOOD.-,.", ,
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he sees occasion; and if he dies, and the secret also dies with him, the law gives
it the king, in part of his royal revenue. But a man that scatters his treasure
into the sea, or upon the public surface of the earth, is construed to have absolutely abandoned his property, and returned it into the common stock, without
any intention of reclaiming it: and therefore it belongs, as in a state of nature,
to the .first occupant, or finder,JJ unless the ownor appear and assort his' right,
which *then proves that the loss was by accident, and not with an intent [*996
to renounce his property.
Formerly all treasure-trove belonged to the findor;(a) as was also the rule
of the civillaw.(b)
Afterwards it was judged expedient for the purposes of
the state, and particularly for the coinage, to allow part of what was so found
to the king; which part was assigned to be all hidden troasure; such as is casu.:
ally lost, and unclaimed, and also such as is designedly abandoned, still remaining
the right of the fortunato finder, A.nd that the prince shall bo entitled to this
hidden treasure is now grown to be, according to Grotius,(c) "jus commune, et
qua~igentium t" for it is not only observed, he adds, in Englana, but in Germany,
France, Spain, and Denmark.
The finding of deposited treasure was much
more frequent, and the treasures themselves more considerable, in the infancy
of our constitution than at present. 'When the Romans, and other inhabitants
of the respective countries which composed their empire, wore driven out by
the northern nations, they concealed their money under ground, with a view of
resorting to it again when the heat of the irruption should be over, and the invaders driven back to their deserts. But, as this never happened, the treasures
wore never claimed; and on the death of the owners the secret also died along
with them. The conquering generals, bcing aware of the value of these hidden
mines, made it highly penal to secrete them from the public scrvice. In England
therefore, as among the feudists,(d) the punishment of such as concealed from
the king the finding of hidden treasure was formerly no less than death; but
IIOW it is only fine and imprisonmont.(e)
XIV. 'Waifs, bona waviata, are goods stolen, and waved or thrown away by
tho thief in his flight, for fear of being apprehendod. These are givon to the
king by the law, as a puuishment upon the owner for not himself pursuing the
felon and taking away his goods from him.C!) A.nd therefore *if the [*997
party robbed do his diligence immediately to follow and apprehend tho
thief, (which is called making fresh suit,) or do convict him afterwards, or pro
cure evidence to convict him, he shall have his goods again.(g) Waved goods
do also not belong to the king till seized by somebody for his use; for if the
party robbed can seize them first, though at the distance of twenty years, the
king shall never have them.(h) If tho goods are hid by the thief, or left anywhere by him, so that he had them not about him, when he fled, and therefore
did not throw them away in his flight; these also are not bona waviata, but the
owner mav have them again when he pleases.(i) The goods of a foreign merchant, though stolen and thrown away in flight, shall never be waifs :(j} the
reason whereof may be, not only for the encouragement .of trade, but a1so,because there is no wilful default in the foreign merchant's not pursuing the thief,
ne bein~ generally a stranger to our laws, our usages, and our languago.u
~V . .f:'jstrays are such valuable animals as are found wandering in any manor
Dracton, l. 3, e. 3. 3 Ynst. 133.
l) Ff. 41. 1. 31.
.) De juT. b. <Ip.l. 2, e. S.l;.
{"I OIanT. 1.I, e. 2. Crag. I, 16, ~.
•) 3 Inst.I33.
(0)

~ Cro. Ellz. 69-l.
, Finch, L. 2121) Ibid.
I 5 Rep.l09 •
) Fltz. .Abr.1it. Estray. I, 3 Bulstr. 19.

IJ This certainly
is true, though it cannot be reconciled with the learned' judgu'll
doctrine, that alllxma vacantia belong to the king.-CHRISTIAN.
U This prerogative
of the crown was placed at the common law under so many cheeks,
and it is so unjust in itself, that it may perhaps be considered as never adopted in the
Tlnited States as against the real owner, and never put in practice as against the finder;
though, as against him, I apprehend the title of the state would be deemed paramount.
2 Kent, 358. In the absence of express statute regulation. perhaps goods waved, if
found on the highway, would belong to the finder as against all l-,ut the real owner; if
on private property, to the proprietor of the land.-SlJARSwooD.
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or lordship, and no man knoweth the owner of them; in which case the III W
gives them to the king as the general owner and lord paramount of the soil, ill
re\lompense for the damage which they may have done therein:u and they now
most commonly belong to the lord of the manor, by special grant from the
crown. But, in order to vest an absolute property in the king, or his grantees,
they must be proclaimed in the church and two market towns next adjoin.
ing to the place where they are found: and then, if no man- claims them, after
proclamation and a year and a day passed, they belong to the king or his substitute without redemption; (k) even though the owner were a minor, or under
any other legal incapacity.(l) A provision similar to which obtained in the old
Gothic constitution, with regard to all things that were found, which were to
be thrice proclaimed; "primum coram comitibus et viatoribus oboiis, deinde in
*298] proxima *villa vel pago, postremo coram ecclesia vel judicio j" and the
space of a year was allowed for the owner to reclaim his proporty.(m)
If the owner claims them within the year and day, he must pay the charges
of finding, keeping, and proclaiming them.(n)IS The king or lord has no
property till the year and day passed; for if a lord keepetli an estray threequarters of a year, and within the year it strayeth again, and another lord
getteth it, the first lord cannot take it again.(o) Any beasts may be estrays,
that are by nature tame or reclaimable, and in which there is a valuable property, as sheep, oxen, swine, and horses, which we in general call cattle; and
so Fleta(p) defines them, pecus vagans, quod nullUS'petit, sequitur, vel advocat.
For animals upon which the law sets no value, as a dog or cat, and animals
ferte naturre, as a bear or wolf, cannot be considered as estrays. So swans may
be estrays, but not any other fowl;( q) whence they are said to be royal fowl.
The reason of which distinction seems to be, that, cattle and swans being of a
reclaimable nature, the owner's property in them is not lost merely by their
temporary escape; and they also, from their intrinsic value, are a sufficient
pledge for the expense of the lord of the franchise in keeping them the year
and day. For he that takes an estray is bound, so long as he keeps it, to find
it in provisions and preserve it from damage ;(r) and may not use it by way of
labour, but is liable to an action for so doing.(s) Yet he may milk a cow, or the
like; for that tends to the preservation, and is for the benefit, of the animal (t)lt
Cl) Mirr. c. 8, f 19.
l) 6 Rep. lOS. Bro. Ahr. lit. Estray, Oro. Eliz.
-) Stlernh. <U jur. Golhor. L S, Coli.
-, Dalt. Sh. 79.
C') Fmch, L.177.

i

ne,

~PIL.l,

Co 43.

7 Rep. 17.
1 RolL Abr. 889.
C' Cro • .lac. 147.
(.) Oro..lac. 148. N01.119
f

•

U This reason is not very satisfactory;
for the king being the ultimus hares of all the
land in the kingdom, they must do the same injury to his interest, whether they are
grazing in one place or another out of the king's domains. But the law is probably
founded upon general policy; for by giving the estray to the king, or his grantee, and
not to the finder, the owner has the best chance of having his property restored to him;
and it lessens the temptation to commit thefts, as it prevents a man from pretending
that he had found, as an estray, what he had actually stolen, or, according to the vulgar
phrase, that he had found what was never lost.-CHRISTIAN.
II But if any other person finds and takes care of another's property, not being entitled
to it as an estray, (nor being saved at sea, or in other cases where the law of salvage
applies.] the owner mav recover it or its value, without being obliged to pay the
expenses of keeping. 2131. Rep. 1117. 2 Hen. Bl. 254.-CnRISTIAN.
The law as it stands is not without its policy; but equity seems to demand, even on
the part of a loser, that a bona fide finder should be recompensed for the labour he may
have bestowed and the care he may have taken in preserving property actually lost.
The general law seems calculated to prevent surreptitious appropriation of another's
property under the pretence, if detected, of its having been found. It is said that much
property in timber and other comparatively light goods is annually irrecoverably lost hy
drifting, no one caring to stay it. By the Thames regulations, watermen are enjoined to
convey all timber, &c. found by them loosely floating to certain places of deposit.
appointed by the water-bailiff': but, as no recompense 18 made, either the property is
secreted, or, if that be hazardous, the article is left to drift away to sea.--CnITTY.
17 Estrays, when unreclaimed,
are disposed of generally in the United States by the
officers of the township where the estray is taken up, for the use of the poor or other
rnblio} purposes. In the absence of statute regulation, if found on the highway, they

226

OUAl>.8.J

OF PERSONS.

291:1

Besides the particular reasons before given why the king should have the
several revenues of royal fish, shipwrecks, treasure-trove, waifs, and estrays,
there is also one general reason which holds for them all; and that is, because
they are bona vacantia, or goods in which no one 'else can claim a property.
And therefore by the law of nature they bclonged to the first occupant or
finder; and so continued under the *imperial law. But, in settling the [*'799
modern constitutions of most of the governments in Europe, it was
thought proper (to prevent that strife and contention, which the mere title of
occupancy is apt to create and continue, and to provide for the support of
public authority in a manner the least burdensome to individuals) that these
rights should be annexed to the supreme power by the positive laws of the
state. And so it carne to pass that, as Bracton expresses it,(u) haic quce nulliu&
in bonis sunt, et olim fueruni imientoris de jure naturali, jam efficiuniur principis
de jure gentillm.(v)18
XVI. The next branch of the king's ordinary revenue consists in forfeitures
of lands and goods for offences; bona confiscata, as they' are called by the civilians, because they belonged to the fiscus or imperial treasury; or, as our lawyers term them,/oris/acta;
that is, such whereof the property is gone away or
departed from the owner. The true reason and only substantial ground of any
forfeiture for crimes consists in this; that all property is derived from society,
being one of those civil rights which are conferred upon individuals, in exchange
for that dcgree of natural freedom which every man must sacrifice when he
enters into social communities. If therefore a member of any national com
munity violates the fundamental contract of his association, by transgressing
the municipal law, he forfeits his right to such privileges as he claims by that
contract; and the state may very justly resume that portion of property, or
any part of it, which the laws have before assigned him. Hence, in every offence of an atrocious kind, the laws of England have exacted a total eonfisea(M)
(0)

L. 1, Co 12.
"Tbese thmgs, for which no owner appean, by natural

law formerly belonged to the linder, but are now, by the
law of nations, appointed to tbe prince."

belong to the finder against all but the real owner; if on private property, they are
subject to distress, damage freasani, and may be held as n. pledge until the owner makes
good the damage. But if they have strayed through defect of the fences of the proprietor of the soil, the owner may reclaim them. One whose chattel has been wrongfully taken from him may enter upon the land of the taker peaceably, for the purpose
of retaking, without subjecting himself even to nominal damages as a trespasser.
2
Watts & Sergo 225. All the books agree that, where an animal escapes from the poesession of its owner by his consent, exclusive negligence, or other default, he cannot
pursue it into the close of another without becoming a trespasser by his entry.-Ibid.
A person who takes up an estray cannot levy a tax upon it but by way of amends or
indemnity.
This is the doctrine of the common law. 1 Roll . .Abr. 879, c. 5. Noy.
Rep. 144. Salk. 686. And the Roman lawyers equally denied to the finder of any lost
property a reward for finding it. "Non probe petal aliquid;" says the Digest. Dig. 47, 2,43,9
.Amory vs. Flyn, 10 Johns. 102.-SuARswooD.
18 This cannot be reconciled with what the learnedjudge
has advanced in.p. 295, viz.,
that if "any thing be found in the sea, or upon the earth, it doth not belong to tho
king, but the finder, if no owner appears."
That certainly is the law of England; and
which, with deference to the learned judge, is the general rule with regard to all bona
vacantia, except in particular instances in which the law has given them to the king.
Those instances are exceptions which prove the rule, for expressio unius est exclusio alterius,
I~ee the case of Armory va. Delamirie, in Strange, 505, where a chimney-sweeper's boy
recovered from a goldsmith, who detained from him a diamond which he had found,
the value of the finest diamond which would fit the socket from which it was taken.
And it was clearly held, that the boy had a right to it against all the world, except the
owner, who did not appear. And I cannot but think that the learned judge has misconceived the sentence in Bracton, which is this:-Item de hiis, quIZ pro wayvio habentur,
ticut de avmi.s, ubi 7W7I apparel dominus, et quIZ olim fuerunt inventoris de jure naiurali, jam ejJiciun·
fur principia de jure gentium.
Here the ru.a; refers onlr to the two antecedents wayvia and
avena, or perhaps to avena only; by which construction the sentence is consistent, and
the whole correct. But if it had been intended that it should be understood as if omnia
had preceded qua, it would have been superfluous to have instanced averia, and the sen
tl\nce would certainly have been erroneous.c-Cnsrsrrsx,
227
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non of the movables or personal estate; and in many cases a perpetual, in
others only a temporary, loss of the offender's immovables or landed property I
and have vested them both in the king, who is the person supposed to bo
offended, being the one visible magistrate in whom the majesty of the public
resides. The particulars of these forfeitures will be more properly recited when
we treat of crimes and misdemesnors. I therefore only mention them here,
*.
for *the sake of regularity, as a part of the census reqalis; and shall
300] postpone for the present the further consideration of all forfeitures,
excepting one species only, which arises from the misfortune rather than the
crime of the owner, and is called a deodand.
By this is meant whatever personal chattel is the immediate occasion of the
death of any reasonable creature: which is forfeited to the king, to be applied
to pious uses, and distributed in alms by his high almoner jew) though formerly
destined to a more superstitious purpose. It seems to have been originally
designed, in the blind days of popery, as an expiation for the souls of such as
were snatched away by sudden death; and for that purpose ought properly to
have been given to holy church :(x) in the same manner as the apparel of a
stranger, who was found dead, was applied to purchase masses for the good of
his soul. And this may account for that rule of law, that no deodand is due
where an infant under the age of discretion is killed by a fall from a cart, or
horse, or the like, not being in motion :(y) whereas, if an adult person falls
from thence, and is killed, the thing is certainly forfeited. For the reason given
by Sir Matthew Hale seems to be very inadequate, viz. because an infant is not
able to take care of himself; for why should the owner save his forfeiture, on
account of the imbecility of the child, which ou~ht rather to have made him
more cautious to prevent any accident or misehief'f The true ground of this
rule seems rather to have been, that the child, by reason of its want of discro
tion, was presumed incapable of actnal sin, and therefore needed no deodand to
purchase propitiatory masses: but every adult, who died in actual sin, stood in
need of such atonement, according to the humane superstition of the founders
of the English law.
Thus stands the law if a person be killed by a fall from a thing standing still.
*3 1
But if a horse, or ox, or other animal, *of his own motion, kill as well
0]
an infant as an adult, or if a cart run over him, they shall in either case
be forfeited as deodands ;(z) which is grounded upon this additional reason, that
such misfortunes are in part owing to the negligence <if the owner, and there.
fore he is properly punished by such forfeiture. A like punishment is in like
cases inflicted by the Mosaical law:( a) "if an ox gore a man that he die, the OY
shall be stoned, and his flesh shall not be eaten." And, among the Athenians,(b)
whatever was the cause of a man's death, by falling upon him, was exterminated
or cast out of the dominions of the republic,"
Where a thing not in motion, is
the occasion of a man's death, that part only which is the immediate cause is
forfeited; as if a man be climbing up the wheel of a cart, and is killed by
falling from it, the wheel alone is a deodand :(c) but, wherever the thing is in
motion, not only that part which immediately gives the wound, (as the wheel,
which runs over his body,) but all things which move with it and help to make
In a great many authors, but I cannot lind It In Bracton.(-) 1 Hal. P. c. 419. Fleta, 1.1, c. 25.
(.) Fltzh •

21.

..tw. Itt.

C.) 3 IDBt. 67.

Endit<mwl,

pl,

27. Staunt

P. C. 20,

1 Hal. P. C.422.
(0) Omnia, IJtUI' f1lot!<1ll ad morltm, lUm Deo danda.
Bracton, I. 3, Co 5. "All things which wbile In motion
_
death are to be offered to UOO.'· [This passags I. cited

CoLERIDGE.]
(0) Exod: :nI. 28.

(') &chin. oont. Cluiph. ThUll, too, by our ancient law,
a well In wbleb a person .... drowned was ordered to be
lI11ednp, under the lD8pect1~n of tbe coroner. Fle!. 1.1, •
25, ~ 10. Fltzb • .Ahr. t. Chrone, 416.
(0) 1 Hal. P. C. 422.

I1This was one of Draco's laws; and perhaps we may think the judgment, that a
statue should be thrown into the sea for having fallen upon a man, less absurd, when we
reflect that there may be sound policy in teaching the mind to contemplate with horror
the privation of human life, and that our familiarity even with an insensible object
which has been the occasion of death may lessen that sentiment.
Though there may be
wisdom in withdrawing such a thing from public view, yet there can be none in treating
it as if it was capable of understanding the ends of punishment.-CnRISTIAN.
228

OF PERSONS.

CIIAP.8.]

801

the wound more dangerous, (as the cart and loading, which increase the pressure of the wheel,) are forfeIted.(d)
It matters not whether the owner were
concerned in the killing or not; for, if a man kills another with my sword, the
sword is forfeitcd(e) as an accursed thing.C!)
And therefore, in all indictments
fur homicide, the instrument of death and the value are presented and found
by the grand jury, (as, that the stroke was given by a certain penknife, value
sixpence.) that the king or his grantee may claim the deodand: for it is no
deodand unless it be presented as such by a jury of twelve men. (g) No deodands are due for accidents happening upon the high sea, that bcing out of tho
jurisdiction of the common law: but ifa *man falls from a boat or ship [*30')
in fresh water, and is drowned, it hath been said, that the vessel and
..
cargo are in strictness of law a deodand.(h)
But juries have of late very frequently taken upon themselves to mitigato theso forfeitures, by finding only
some tri1ling thing, or part of an entire thing, to have been the occasion of tho
death. And in such cases, although the finding by the jury be hardly warrantable by law, the court of King's Bench hath generally refused to interfere on
behalf of the lord of the franchise, to assist so unequitable a claim.(i)2O
Deodands, and forfeitures in general, as well as wrecks, treasure-trove, royal
fish, mines, waifs, and estrays, may be granted by the king to particular Bubjects, as 'a royal franchise: and indeed they are for the most part granted out
~o tho lords of manors, or other liberties, to the perversion of their original
design."
.
XVII. Another branch of the king's ordinary revenue arises from escheats
of lands, which happen upon thc defect of heirs to succeed to the inheritance ;
whereupon they in general revert to and vest in the king, who is esteemed, in
the eye of the law, the original proprietor of all the lands in the kingdom.
But the discussion of this topic more properly bclongs to the second book of
these commentaries, wherein we shall particularly consider the manner in which
lands may be acquired or lost by escheat.
XVIII. I proceed therefore to the eighteenth and last branch of tho king's
ordinary revenue; which consists in the custody of idiots, from whence we shall
be naturally led to consider also the custody of lunatics.
An idiot, or natural fool, is one that hath had no understanding froin h18
"lativity; and therefore is by law presumed never likely to attain any. For which
reason the custody of *him and of his lands was formerly vested in the [*303
lord of the fee ;(j) (and therefore still, by special custom, in some
manors the lord shall have the ordering of idiot and lunatic copyholders;)(k)
(d) Ill.wk. P. C. c. 26.
(.) A SImilar rule obtained among the ancient Goths. Si
qms, me mscientez quocunque mea telo .,,1 instrumetuo in
P'T"1Ckm nulm <u>ulalur; w ex red.b", me;' cadat, w .n<idal in pukum meum, quantumru tectum ei mumtum, vel in
I>llaractum, d .ub molendmo meo cmifringalur, ipse a/iqua
mulda plectar; ul in "ark i'l!dicllal"
m..., numerdur,
habuu.e vel redijicaue afiquod quo hoau»perird; Stlemhook
de jure Goth.. l; 3, c.••

(f) Dr. and 8t. d. 2, c. 51.
(.) 3 Inst. 57.
3 Inst. 58. 1 Hal. P. C. 423. Molloy, Ii< Jur. Jlaritu..

(A)

2, 225.
(I) Foster oC Homicide, 200.
(I) F1et. Z. I, c. 11, ~10.
tl) Dyer, 302. Hntt.17.
Noy.27.

20 But would it not be much better that a law should be abolished, the policy of which
has long ceased, and at which the understandings of mankind so strongly revolt, that
juries are inclined to trifle with their oaths, and judges to encourage ridiculous distinctions, which tend to bring the general administration of justice into contempt?-

ClIITTY.

.

Forfeiture of estate and corruption of blood, under the laws of the United States,
and including cases of treason, are abolished. Act of Congress, April 20, 1790, s. 24,
1 Story's Laws, 88. Forfeiture of property in cases of treason and felony was a part of
the common law, and must exist at this day in the jurisprudence of those States where
it has not been abolished by their constitutions or by statute.
Several of the State
constitutions have provided that no attainder of treason or felony shall work corruption
of blood or forfeiture of estate except during the life of the offender: and some of them
have taken awa) '.he power of forfeiture absolutely, without any such exception. There
are other State constitutions which impliedly admit the existence or propriety of the
power of forfeiture, by taking away the right of forfeiture expressly in cases of suicide
and deodand, and preserving silence as to other cases; and in one instance (Const. of
Maryland) forfeiture of property is limited to the cases of treason and murder. 2:rr ent'a
Com. 386.-.Sn .!.RSWooD.
'
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but, bj reason of the manifold abuses of this power by subjects, it was at last
provided by common consent, that it should be given to the king, as the general
conservator of his people; in order to prevent the idiot from wastin~ his estate,
and reducing himself and his heirs to poverty and distress.(l)
ThIs fiscal pr&
rogative of the king is declared in parliament by statute 17 Edw, II. c. 9, which
directs (in affirmance of the common law)(m) that the king shall have ward of
the lands of natural fools, taking the profits without waste or destruction, and
shall find them necessaries; and after the death of such idiots he shall render
the estate to the heirs; in order to prevent such idiots from alienating their
lands, and their heirs from being disinherited,"
TIy tho old common law there is a writ de idiota inquirendo, to inquire wheth
a man be an idiot or not :(n) which must be tried by a jury of twelve men; and,
if theyfind him purus idiota, the profits of his lands and the custody of his
11erson may be granted by the king to some subject who has interest enough to
obtain them.(o) This branch of the revenue hath been long considered as a
hardship upon private families: and so long ago as in the 8 Jac. I. it was under
the consideration of parllament to vest this custody in the relations of the
party, and to settle an equivalent on the crown in lieu of it; it being then proposed to share the same fate with the slavery of the feodal tenures, which has
been sinceabolished.(p)
Yet few instances can be given of the oppressive exertion of it, since it seldom happens that a jury finds a man an idiot a nativitate,
but only wm compos mentis from some particular time, which has an operation
very different in point of law.
*304]
*A man is not an idiot(q) if he hath any glimmering of reason, 80
that he can tell his parents, his age, or the like common matters.
But
a man who is born deaf, dumb, and blind is looked upon by the law as in the
same state with an idiot :(r) he being supposed incapable of any understanding,
as wantin~ all those senses which furnish the human mind with ideas,"
A lunatic, or non compos mentis, is one who hath had understanding, but by
disease, grief, or other accident, hath lost the use of his reason.(s) A lunatic
is indeed properly one that hath lucid intervals; sometimes enjoymg his senses,
and sometimes not, and that frequently depending upon the change of the moon,"
But under the general name of non compos mentis (which Sir Edward Coke says
is the most legal name)(t) are comprised not only lunatics, but persons
(l) F. N. B. 232.
(-) -I Rep. 126. Memorand. &o.cch. 20 »llO. L (prefixed to
llaynaro's Y...,.·Book of Edw. II.) foL 20, 24.
-) F. N. n. 232.
~') This power, though of late Tery rarely exerted, fa still
alluded to In common speech by that usual exp ..... ion of
"'gging a man for a fool.

(I') 4 lost. 203. Com • .Tour.tOlO.
(fl F. N. n. 233.
~') Co. Lltt. 42. Fleta, L 6, Co 40.
.) Idiota a cam d i1lji.rmitaU. Mem. &o.cch- 20 »llt/.J
In aynaro'. Yeer-Book of Edw.
20.)
(0) Ilnst. 2M.

rf

22 The jurisdiction
which the chancellor has generally, or perhaps always, exercise<i
over the persons and estates of lunatics and idiots, is not necessarily annexed to the
custody of the great seal; for It has been declared by the house of lords "that the
custody of idiots and lunatics was in the power of the king; who might delegate the same
to such person as he should think fit." And upon every change of the great seal, a
special authority under his majesty's royal sign-manual is granted to the new chancellor
fur that purpose. Hence no appeal lies from the chancellor's orders upon this sllbject
to the house of lords, but to the king in council. Dom. Proc. 14 Feb. 1726. 3 P. Wms.
lOS.-CnRlsTIAN.
23 In Yong es, Saut, Dyer, 56, a., it was held that one who had become deaf, dumb, and
blind by accident, not having been born so, was to be deemed 1W7I compos mentis. The
presumption that a person deaf, dumb, and blind from his nativity is an idiot is only a
legal presumption, and is, therefore, open to be rebutted by evidence of capacity.
1 Chitt. Med, Jur. 301, 345.-HARGRAvE. To the same effect are Brown vs. Fisher, 4
Johns. Ch. Rep. 441. Christmas vs. Mitchell, 3 Iredell Ch. 535.
In most of the United States, by the provisions of express statutes, an habitual drunkard is placed in the same class with lunatics, and the management of his property taken
out of his hands. The proceedings to ascertain the fact, and the legal consequences, are
in e:eneral the same as in the case of idiocy and hmaoy.c-Srraaswoon,
"The influence of the moon upon the human mind, or rather the dependence. of any
state of the human mind upon the changes of the moon, is doubted or denied I-oythe best
practical writers upon mental disorders.c-Oarrrr,
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under frenzies; or who lose their intellects by disease; those that grolD deat;
dumb, and blind, not being born so; or such, in short, as are judged by the court
of chancery incapable of conducting their own affairs. To these also. as well as
idiots, the king is guardian, but to a very different purpose. For the law alwaYIl
imagines that these accidental misfortunes may be removed; and therefore only
constitutes the crown a trustee for the unfortunate persons, to protect their property, and to account to them for all profits received, if they recover, or afte;
their decease to their representatives.
And therefore it is declared by the statute 17 Edw. II. c. 10, that the king shall provide for the custody and sustentation of lunatics, and preserve their lands and the profits of them for their use,
1Vhenthey come to their right mind; and the king shall take nothing to his own
use: and, if the parties die in such estate, the residue shall be distributed for their
souls by the advice of the ordinary, and of course (by the subsequent amendments
of the law of administration) shall now go to their executors or administrators.
*On the first attack of lunacy, or other occasional insanity, while there [*305
may be hope of a speedy restitution of reason, it is usual to confine the
unhappy objects in private custody under the direction of their nearest friends
and relations; and the legislature, to prevent all abuses incident to such private
custody, hath thought proper to interpose its authority by statute 14 Geo. ITI.
c. 49, (continued by 19 Geo. III. c.15,) for regulating private madhouaes." But
when the disorder is grown permanent, and the circumstances of the party will
bear such additional expense, it is proper to apply to the royal authority to
warrant a lasting confinement.
The method of proving a person non compos is very similar to that of proving
him an idiot. The lord chancellor, to whom, by special authority from the king,
the custody of idiots and lunatics is intrusted,(u) upon petition or information,
grants a commission in nature of the writ de idiota inquirendo, to inquire into
the party's state of mind; and if he be found non compos, he usually commits
the care of his person, with a suitable allowance for his maintenance, to some
friend, who is then called his committee. However, to prevent sinister practices, the next heir is seldom permitted to be this committee of the person;
because it is his interest that the party should die.26But, it hath been said, there
lies not the same objection against his next of kin, provided he be not his heir'
for it is his interest to preserve the lunatic's life, in order to increase the personal
estate by savings, which he or his family may hereafter be entitled to enjoy.(v)
The heir is generally made the manager or committee of the estate, it being
clearly his interest by good management to keep it in condition; accountable,
however, to the court of chancery, and to the non compos himself, if he recovers,
or otherwise to his administrators.
In this case of idiots and lunatics, the civil law agrees with ours, by assigning
them tutors to protect their persons, and curators to manage their estates. But,
(-) 3 P. WIDB. 108.

(0) 2 P. Wma. 638.

25 .And made perpetual
by 26 Geo. III. c. 91. By that statute, no person shall confine
more than one lunatic in a house kept for the reception of lunatics, without an annual
license from the college of physicians or the justices in sessions, under a penalty of 5001
.And if the keeper of a licensed house receive any person as a lunatic, without a certificate
from a physician, surgeon, or apothecary, that he is a fit person to be received as a lunatic,
ho shall forfeit 1001.-CHITTY.
• This rule, that the next of kin of a lunatic, if entitled to his estate upon his death,
must not be>committee of the person, has long ceased to be adhered to. 7 Yes. 591. If
no one will accept the office of committee, a receiver of the lunatic's estate must be appointed with a salary, but who should be considered as committee and give proper
security as such. 10 Yes. 622. 1 T &; W. 639.-HARGRAVE.
The court may appoint a receiver of the lunatic's estate before the return of the inquicition under a commission of lunacy.
In the matter of Kenton, 5 Binn. 613. The acta
of a lunatic before office found are not void, but voidable. Jackson t:J. Gumace, 2 Cowen,
552. .After office found they are void. Pearl V8. McDowell, 3 T. T. Marsh, 658. .An
inquisition finding one a lunatic is only prima jade, not conclusive, evidence against a
person not a party to it. Hutchinson lIS. Sandt, 4 Rawle, 234. Drew V8. Clark, 5 Halst,
'17.-SHARswooD.
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In another instance, the Roman law ~oes much beyond the English.
For, if a
man, by notorious prodigality, was ill danger of wasting his estate, he was
looked upon as non compos, and committed to the care of curators or tutors by
the prretor.(w)
And, by the laws of Solon, such prodigals were branded with
perpetual infamy.(x)
But with us, when a man on an inquest of idiocy hath
*306]
been *returned an unihrift, and not an idiot,(y) no further proceedings
have been had. And the propriety of the practice itself seems to 60
very questionable.
It was doubtless an excellent method of benefiting the
individual, and of preserving estates in families; but it hardly seems calculated
for the genius of a free nation, who claim and exercise the liberty of using
their own property as they please. "Sic utere tuo, ut alienum non ladas]" is the
only restriction our laws have given with regard to economical prudence.
.AlIIl
the frequent circulation and transfer of lands, and other property, which cannot
be effected without extravagance somewhere, are perhaps not a little conducive
towards keeping our mixed constitution in its due health and vigour.
This may suffice for a short view of the king's ordinary revenue, or the proper
patrimony of the crown; which was very large formerly, and capable ot' being
increased to a magnitude truly formidable; for there are very few estates in the
kingdom that have not, at some period or other since the Norman conquest,
been vested in the hands of the king by forfeiture, escheat, or otherwise.
But,
fortunately for the liberty of the subject, this hereditary landed revenue, by a
series of improvident management, is sunk almost to nothing; and the casual
profits arising from the other branches of the census regalis are likewise almost
all of them alienated from the crown: in order to supply the deficiencies of
which we are now obliged to have recourse to new methods of raising money,
unknown to our early ancestors; which methods constitute the king's extraordinary revenue. For, the public patrimony bcing ~ot into the hands of private
subjects, it is but reasonable that private contributions should supply the public
service. Which, though it may perhaps fall harder upon some individuals, whose
ancestors have had no share in the general plunder, than upon others ; yet,
taking the nation throughout, it amounts to nearly the same, provided the gain
by the extraordinary should appear to be no greater than the loss by the ordi""30
nary revenue.
And, perhaps, if every *gentleman in the kingdom was
7] to be stripped of such of his lands as were formerly the property of the
crown; was to be again subject to the inconveniences of purveyances and preemption, the oppression of forest laws, and the slavery of feodal tenurcs; and
was to resign into the king's hands all his royal franchises of waifs, wrecks,
estrays, treasure-trove, mines, deodands, forfeitures, and the like, he would find
himself a greater loser than by paying his quota to such taxes as are necessary
to the support of government.
The thing therefore to be wished and aimed at
in a land of liberty is by no means the total abolition of taxes, which would
draw after it very pernicious consequences, and the very supposition of which
is the height of political absurdity.
For as the true idea of government and
magistracy will be found to consist in this, that some few men are deputed by
many others to preside over public affairs, so that individuals may the better be
enabled to attend their private concerns, it is necessary that those individuals
should be bound to contribute a portion of their private gains, in order to support that government, and reward that magistracy, which protects them in the
enjoyment of their respective properties.
But the things to be aimed at are
wisdom and moderation, not only in granting, but also in the method of raising
the necessary supplies; by contriving to do both in such a manner as may 00
most conducive to the national welfare, and at the same time most consistent
with economy and the liberty of tho subject; who, when properly taxed, contributes only, as was before observed,(z) some part of his property in order to
enjoy the rest
(to) &lml pr1£WrU, Ii talem hominem int'tnaint, qui ""1I't
""1I't finem UFttua ....m habd, ,ed bona ma dilaurand6 d dunpantlo profundll, euratora» d dart, tumplo
/JwW1i: d tamd.u .....nt .t/Ibo in ".lratiom, quamdiu wl

InnpUl

2:t2

furioltu 14nitaltm, wl i14 """'"
10,1.
(-} Potter, Antlq. b. 1, c. 26.
(I Bro • .Abr. tit./dial, 4(" Pace 2S2.

moru, r<eep<ril.
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'1'hcse extraordinary grants are usually called by the synonymous names of
aids, subsidies, and supplies; and are granted, as we have formerly seen,(a) by
the commons of Great Britain in parliament assembled: who, when they hav«
voted a supply to his majesty, and settled the quantum of that supply, usually
resolve themselves into what is called a committee of ways and means, to consider the ways and means of raising the supply so voted. And in this committee every *member (though it is looked upon as the peculiar pro- [*308
vince of the chancellor of the exchequer) may propose such scheme of
taxation as he thinks will be least detrimental to the public. The reeolutions
of this committee, when approved by a vote of the house, are in general esteemed to be, as it were, final and conclusive. For, though the supply cannot
be actually raised upon the subject till directed by an act of the whole parliament, yot no moneyed man will scruple to advance to the government any quan
tity of ready cash, on the credit of a bare vote of the house of commons, though
no law be yet passed to establish it.
'1'ho taxes, which are raised upon the subject, are either annual 0)1' perpetual
The usual annual taxes are those upon land and malt."
1. The land-tax, in its modern shape, has superseded all tne for mer methods
ot rating either property, or persons in respect of their property, whether by
tenths or fifteenths, subsidies on land, hyduges, scutages, or talliages; a short
explication of which will, however, greatly assist us in understanding our
ancient laws and history.
Tenths, and fifteenths,(b) were temporary aids issuing out of personal property, and granted to the king by parliament. They were formerly the real
tenth or fifteenth part of all the movables belonging to the subject; when such
movables, or personal estates, were a very different and a much less considerable' thing than what they usually are at this day. Tenths are said to have
been first granted under Henry the Second, who took advantage of the fashionable zeal tor croisades, to introduce this new taxation, in order to defray the
expense of a pious expedition to Palestine, which he rcally or seemin~ly had
projected against Saladine, emperor of the Saracens; whence it was originally
denominated the Saladine tcnth.(c) But afterwards fifteenths were more usually
granted than tenths.
Originally the amount of these taxes was *un- [*309
certain, being levied by assessments new made at every fresh grant of
the commons, a commission for which is preserved by Matthew Paris :(d) but it
was at length reduced to a certainty in the eighth year of Edward m; when,
by virtue of the king's commission, new taxations were made of every township, borough, and city in the kingdom, and recorded in the exchcquer; which
rate was, at the time, the fifteenth part of the value of cvery township, the.
whole amounting to about 29,000l., and therefore it still kept up the name of a
fifteenth, when, by the alteration of the value of money, and the increase of
personal property, things came to be in a very different situation: so that when,
of later years, the commons granted the king a fifteenth, every parish in Eng(.) Page 16:1.
(6) 2 Inst. 77. 4 Inst. 34.

(.) Hoved. A.D. 1188. Carte, L 719. Hum., L 32(') A.D. 1232.

n .. Representatives and direct taxes shall be apportioned among the several States
whiClhmay be included within this Union, according to their respective numbers, which
shall be determined by adding to the whole number of free persons, including those
bound to service for II. term of years and excluding Indians not taxed, three-flfths of all
other persons." Const. U. 8. art. I, 8.2. " No capitation or other direct tax shall be laid,
unless in proportion to the census or enumeration hereinbefore directed to be taken."
Ibid. s. 9. It was decided by the Supreme Court of the United States that a duty laid
upon carriages for the conveyance of persons was not a direct tax required to be apportioned among the several States according to numbers. The better opinion seems to be
that the direct taxes contemplated by the constitution were only two,-viz.: a capitation
or poll tax, and a tax on land. 3 Dallas, 171. A direct tax, if laid at all, must be laid on
erery State conformably to the census; and therefore Congress has no power to exempt
,.JOy~tate from its due share of the burden. But Congress is not obliged to extend a tax
to the District of Columbia and to the Territories; though, if they are taxed, the constltt.tion gives the rule of assessment. 5 'Vheaton, 317.--SuARSwooD.
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lani' immediately knew their proportion of it; that is, the same Identical sum
that was assessed by the same aid in the eighth of Edward IlL; and then raised
it by a rate among themselves, and returned it into the royal exchequer.
The other ancient levies were in the nature of a modern land-tax: for we may
trace up the original of that charge as high as to the introduction of our military tenures :(e) when every tenant of a knight's fee was bound, if called upon,
to attend the king in his army for forty days in every year. But this personal
attendance growing troublesome in many respects, the tenants found means of
compounding it, by first sending others in their stead, and in process of time
by making a pecuniary satisfaction to the crown in lieu of it. This pecuniary
satisfaeticn at last came to be levied by assessments, at so much for every
knight's fee, under the name of scutages; which appear to have been levied for
the first time in the fifth year of Henry the Second, on account of his expedition to Toulouse, and were then, I apprehend, mere arbitrary compositions, as
the king and the subject could agree. But this precedent being afterwards
abused into a means of oppression, (in levying scutages on the landholders by
*310] the royal authority only, whenever our kings went to war, in *order to
hire mercenary troops and pay their contingent expenses.) it became
thereupon a matter of national complaint; and king John was obliged to promise in his magna carta,(f) that no scutage should be imposed without the consent of the common council of the realm: This clause was indeed omitted in
the charters of Henry III., where (g) we only find it stipulated, that scutages
should be taken as they were used to be in the time of king Henry the Second
Yet afterwards, by a variety of statutes under Edward I. and his grandson,(h)
it was provided, that the king shall not take any aids or tasks, any talliage or
tax, but by the common assent of the great mcn and commons in parliament.
Of the same nature with seutages upon knights' fees were the assessments
of hydage upon all other lands, and of talliage upon cities and burghs.Ij)
But
they all gradually fell into disuse upon the introduction of subsidies, about tho
time of king Richard II. and king Henry IV. These were a tax, not immediately imposed npon prorerty, but upon persons in respect of their reputed
estates, after the nomina rate of 48. in the pound for lands, and 28. 8d. for
goods; and for those of aliens in a double proportion. But this assessment was
also made according to an ancient valuation; wherein the computation was so
very moderate, and the rental of the kingdom was supposed to be so exceeding
low, that one subsidy of this sort did not, according to Sir Edward Coke,O)
amount to more than 70,0001., whereas a modern land-tax, at the same rate,
produces two millions. It was anciently the rule never to grant more. than one
subsidy and two fifteenths at a time; but this rule was broken through for the
first time on a very pressing occasion, the Spanish invasion in 1588; when the
parliament gave queen Elizabeth two subsidies and four fifteenths. Afterwards,
as money sunk in value, more subsidies were given; and we have an instance
in the first parliament of 1640, of the king's desiring twelve subsidies of the
*311
*commons, to be levied in three years; which was looked upon as a
• ] startling proposal: though lord Clarendon says,(k) that the speaker,
Serjeant Glanville, made it manifest to the house, how very inconsiderable a
sum twelve subsidies amounted to, by telling them he had computed what he
was to pay for them himself; and when he named the sum, he bcing known
to be possessed of a great estate, it seemed not worth any further deliberation.
And indeed, upon calculation, we shall find that the total amount of these twelve
subs'dies, to be raised in three years, is less than what is now raised in one J'~'"
by a land-tax of two shillings in the pound.
.
The ~rant of scutages, talliages, or subsidies, by the commons, did not extend
to spiritual preferments; those being usually taxed at the same time by the
clergy themselves in convocation: which grants of the clergy were confirmed
!n parliament, otherwise they were illegal, and not binding: as the same noble

.

See the second book of these Ocmmentarlee.
) C.'p. u.
lIon III. c. sr,
A)25 Edw. I. c. 5 aDd 6. M Ed". L IL" c.l.
IL 2, c.l.

j

\'} Madox, Rist. Exch. 480.
V) 4lD8L 33.
ll) JlIsL b.lI.

I)!)
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writer observes of the subsidies granted by the convocation, wh.sh oontinued
sitting after the dissolutiou of the first parliament in 1640. A subsidy granted
by the clerl?Y was after the rate of 4s. in the pound, accordinfl to the valuation
of their livings in the king's books; and amounted, as Sir Edward Coke tells
us,(l) to about 20001. While this custom continued, convocations were wont to
sit as frequently as parliaments; but the last subsidies thus ~iven by the clergy
were those confirmed by statute 15 Car. II. cap. 10, since which another method
of taxation has generally prevailed, which takes in the clergy as well as the
laity; in recompense for which the beneficed clergy have from that period
been allowed to vote at the eleetion of knights of the shire;(m) and thenceforward also the practice of giving ecclesiastical subsidies hath fallen into total
disuse.28
The lay subsidy was usually raised by commissioners appointed by the
crown, or the great officers of state; and therefore in the beginning of the civil
wars between Charles I. and *his parliament, the latter, having no other
[*312
sufficient revenue to support themselves and their measures, introduced
the practice of laying weekly and monthly assessments(n) of a specific sum
upon tho several counties of tho kingdom; to be levied by a pound rato on
lands and personal estates; which were occasionally continued during the
whole usurpation, sometimes at the rate of 120,0001. a month, sometimes at
inferior rates.(o)
After the restoration, the ancient method of granting subsidies, instead of such monthly assessments, was twice, and twice only, renewed;
viz. in 1663; when four subsidies were granted by the temporalty, and four by
the clergy; and in 1670, when 800,0001. was raised by way of subsidy, which
was the last time of raising supplies in that manner."
For, tho monthly assessments being now established by custom, being raised by commissioners
named by parliament, and producing a more certain revenue; from that time
forwards we hear no more of subsidies, but occasional assessments were
granted, as the national emergencies required.
These periodical assessments,
the subsidies whieh preceded them, and the more ancient scutage, hydage, and
talliage, were to all intents and purposes a land-tax; and the assessments were
sometimes expressly called 60.(p) 'Yet a popular opinion has prevailed, that
the land-tax was first introduced in the reign of king William III.; because in
the year 1692 a new assessment or valuation of estates was mado throughout
tho kingdom; which, though by no means a perfect one, had this effect, that a
supply of 500,0001. was equal to Is. in the pound of the value of the estates
given in. And according to this enhanced valuation, from the year 1693 to the
present, a period of above fourscore years, the land-tax has continued an annual
charge upon the subject; above half the time at 4s. in the pound, sometimes at
(I) ~ lost. 33.
(.) Dalt, of Sherilfs, 418. Gilb. mat. of Exch. c. 4.
(-) 29 Nol'. jl March, 15l2.

(0) One of th .... hill. of ....... ment, 10 1656, Is p.-r.-ed
10 &lobell's Collection, 400.
(~) Com. Jour. 26 June, 9 Dec. 1678.

28Sir John Sinclair has given the proportions to be levied upon each county of an
assessment of 70,000l. a month in the year 1660, in his History of the Publio Revenue,
1 part, 189.-CHRISTIAN.
:lSI No subsidies were granted either by the laity or clergy after 1663,15 Car. II. c. 9 and
10. The learned judge has been misled by the title to the act of the 22 & 23 Car. II. c.
3, in the year 1670, when he declares it was the last time of raising supplies by way of
subsidy; for the title of it is, "An aot to grant a subsidy to his majesty for supply of his
extraordinary occasions;" all the material clauses of which are copied verbatim in that
of the 4 W. and M. o. I, (the land-tax act;) the act of Charles is not printed in the common edition of the Statutes at Large, but it is given at length in Keble's edition. The
soh sme of taxing landed property was not a novelty; for it was first introdu ...ed in the
time of the commonwealth.
'1he substance of this plan may be seen in an act for an
assessment to raise 60,000[, a month in ScobeU's Acts, 1656, c. 12.
To those who have leisure and opportunity it might afford entertainment to inquire
what was the differenoe of the assessments returned into the exchequer in the years
1656, 1670, and 1692. For besides the present disproportion in the assessment, necessarily arising from a more improved cultivation of land in some counties, it is commonly
supposed that there was an original inequality in the valuation of estates, from the
liberality or fraud of the owners and assessors in their representations of the value, 8()
eording to their attaohment or aversion to the new govemment.-CuRISTLL'f.
23:»
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Bs., soruoumes at 2s., twice(q) at Is., but without any total intermission.

Tho
medium has been 2s. 3d. in the pound, being equivalent with twenty-three
*313] ancient subsidies, and amounting annually *to more than a million
bud a half of money. The method of raising it, is by charging a par.
ticular sum upon each county, according to the valuation given in A.D. 16112;
and this sum is assessed and raised upon individuals (their personal estates, as
well as real, being liable thereto) by commissioners appointed in the act, being
the principal landholders of the county, and their officers.
II. The other annual tax is the malt-tax; which is a sum of 750,0001. raised
)very year bY'parliament, ever since 1697, by a duty of 6d. in the bushel on
malt, and a proportionable sum on certain liquors, such as cider and perry,
which might .otherwise prevent the consumption of malt. This is under the
managemcnt of the commissioners of the exciso; and is, indeed, itself no other
than an annual excise, the nature of which species of taxation I shall presently
explain; only premising at present, that in the year 1760 an additional perpetual excise of 3d. per bushel was laid upon malt; to the produce of which a
duty of 15 per cent., or nearly an additional halfpenny per bushel, was added in
1779;30and that in 1763 a proportionable excise was laid upon cider and perry,
but so new-modelled in 1766, as scarce to be worth collecting.'!
The perpetual taxes are,
I. The customs; or tho duties, toll, tribute, or tariff, payable upon merchandise exported and imported. The considerations upon which this revenue
(or the more ancient part of it, which arose only from exports) was invested in
tho king, were said to be two :(r) 1. Because he gave the subject leave to depart
the kingdom, and to carry his goods along with him. 2. Because the king was
bound of common right to maintain and keep up the ports and havens, and to
protect the merchants from pirates. Some have imagined they are called with
\1S customs, beeause they were the inheritance
of the king by immemorial
usage and the common law, and not granted him by any statute:(s) but Sir
Edward Coke hath clearly shown,(t) that the king's first claim to them was
1<' 14]
by *grant of parliament 3 Edw. 1., though the record thereof is not now
.1
extant." And indeed this is in express words confessed by statute 25
Cf> In
(r>

the years 1732 and 1733.
Dyer, 165.

C')

Dyer, 43, pL 24.
(.) 2 lnst. 58, 69.

30And in the next year a further additional duty of 6d. a bushel was laid upon malt.
But by the consolidation act, 27 Geo. III. c. 13, these duties are repealed; and, in lieu
of them, 9id. is laid upon every bushel of malt in England, and half as much in Scotland.
Sir John Sinclair states, that from Michaelmas 1787 to Michaelmas 1788, the net produce
of the perpetual excise upon malt was 724,786l.; the annual excise, 603,317l.; the duties
upon beer, 1,666,152l.; upon British spirits, 509,167l.; so that barley yielded a clear revenue
of 3,503,422l. 3 Sinc. 125.-CURISTIAN.
II Though
the land-tax is supposed, and stated in the annual act, to raise, at 43. in the
pound, an income of l,989,613l. 73. 10!d. for England; and 47,954l. Is. 2d. for Scotland;
making in a1l2,037,6271. 93. Old.: yet Sir John Sinclair shows, with great appearance of
accuracy, that it is so uniformly deficient, that, upon an average, the whole amount ought
not to be estimated at more than 1,900,000[., and that the annual malt-tax, after two very
favourable years, ending at Michaelmas 1788, did not average more than 600,000[. 3 Part,
108, 117 -CURISTIAN.
Sir Edward Coke cites a letter patent of Edw. I. in which the king recites, that the
parliament had granted to him and his heirs quadam nova consuetudo upon wool, skins, and
leather;
but that merchants paid duties and customs long before, appears from the
memorable clause in magna charta, upon which Sir Edward Coke is there commenting;
that clause provides, that all merchants shall have safe conduct throughout England,
ad CIlzendum et vendendum sine omnibus malis tolnetis, per aniiquas et rectas consuetudines; and he
says these are subsidies or customs granted by common consent pro bonopublico,
2 Inst.
58. They seem to have been called customs, from having been paid from time immemorial; and a memorable statute in the 21 Edw. I. c. 5, makes that distinction.
It states,
that several people are apprehensive that the aids, tasks, andjrizes,
which they had
granted {or the king's wars, and other occasions, might be turne
upon them and their
heirs (en servage) into an act of slavery; the king therefore declares and grants, that he
vlll not draw such temporary aids and taxes into a custom.
This is a striking and a noble instance of a jealous spirit of liberty in our ancestors, and
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E<lw.1. c. 7, wherein the king promises to take LO customs from merchants
without the common assent of the realm, "saving to us and our heirs the
customs on wool, skins, and leather, formerly granted to us by the commonalty
aforesaid."
These were formerly called the hereditary customs of the crown i
and were due on the exportation only of the said three commodities, and of
none other; which were styled the staple commodities of the kingdom, because
they were obliged to be brought to those ports where the king's staple was
established, in order to be there first rated, and then exported.(u)
They were
denominated, in the barbarous Latin of our ancient records, custuma,(v) not
consuetudines, which is the language of our law whenever it means merely
usages. The duties on wool, sheepskins, or woolf ells, and leather, exported,
were called custuma antiqua sive magna: and were payable by every merchant,
as well native as stranger; with this difference, that merchant strangers paid
an additional toll, viz. half as much again as was paid by natives.
The custuma
parva et nova were an impost of 3d. in the pound, due from merchant strangers
only, for all commodities, as well imported as exported; which was usually
called the alien's duty, and was first granted in 31 Edw. I.(w) But these
ancient hereditary customs, especially those on wool and woolf ells, came to
be of little account, when the nation became sensible of the advantage of a
home manufacture, and prohibited the exportation of wool by statute 11
Edw. III. c. 1.
There is also another very ancient hereditary duty belonging to the crown,
called the prisage, or butlerage of wines, which is considerably older than the
customs, being taken notice of in the ~reat roll of the exchequer, 8 Ric. I. still
extant.(x)
Prisage was a right of takmg two tons of wine from *every
*31
ship (English or foreign) importing into En{?land twenty tons or more, [
5
")ne before and one behind the mast; which by charter of Edward 1. was exchanged into a duty of 2s. for every ton imported by merchant strang ers, and
called bntlerage, because paid to the king's butler.(y)
Other customs payable upon exports and imports were distinguished into
aubsidies, tonnage, poundage, and other imposts.
Subsidies were such as were
imposed by parliament upon any of the staple commodities before mentioned,
over and above the custuma antiqua et magnaj tonnage was a duty upon all
wines imported over and above the prisage and butlerage aforesaid; poundage
was a duty imposed ad valorem, at the rate of 12d. in the pound, on all other
'llOrehandise whatsoever; and the other imposts were such as were occasionally laid on by parliament, as circumstances and times required.(z)
These distinctions are now in a manner forgotten, except by the officers immediately
concerned in this department;
their produce being in effect all blended together under the one denomination of the customs.
By these we understand, at present, a duty or subsidy paid by the merchant
at the quay upon all imported as well as exported commodities, by authority
of parliament; unless where, for particular national reasons, certain reward II,
bounties, or drawbacks are allowed for particular exports or imports.
Those
of tonnage and poundage, in particular, were at first granted, as the old
statutes (and particularly 1Eliz. c. 10) express it, for the defence of the realm,
and the "keeping and safeguard of the seas, and for the intercourse of merchandise safely to come into and pass out of tho same. They wcre at first
usually granted only for a stated term of years: as, for two years in 5 Rip
(0) DaT. 9.
(.) This appellation seems to be derived from the French
.ord C<lU.!tUm or coutum, which 8ignifies toll or tribute, and
0..... Its own etymology to tbe word COIl.I, which .ignillos
priee, charge, or, 88 we have adopted It In English, con.

~"J 4 lmt. 29.
.J Madox, III.t. E:tch. 626, 532,J DaT. 8. :I llol.t.2M. Stat. E!tr.

16 Ed .... ll.

Com.

Jour. Z1 April, 1689.
(.) DaT. 11, 12.

that they were anxious to preserve those rights which by magna darla they had successfully vindicated.
Lord Coke, both in 2 Inst. 58, and in 4 Inst, 29, 3D,shows from the authorities he cites
that customs or duties were calIed in old legal Latin c!tsiuma and amsuetudmss lndiscriminately. But he seems very desirous of inculcating the doctrine, that all customs 01
duties owe their origin to the authority of parliament; II doctrine which, both befor e and
after his time, the crown was inclined to controvert.-CHRISTIAN.
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IL;Ca) but in Henry the Sixth's time they were granted him for life by -a.
statute in the thirty-first year of his reign; and again to Edward IV. for the
term of his life also; since which time they were regularly granted to all his
successors for life, sometimes at the first, sometimes a~ other subsequent par.
*316
liaments, till the reign of Charles the *First; when, as the noble his] torian expresses it,Cb) his ministers were not sufficiently solicitous for a
renewal of this legal grant. And yet these imposts were imprudently and
unconstitutionally levied and taken, without consent of parliament, for fifteen
years together; which was one of the causes of thosc unhappy discontents,
justifiable at first in too many instances, but which degenerated at last into
causeless rebellion" and murder. For 3S in every other, so in this particular
ease, the king (previous to the commencement (If hostilities) gave the nation
ample satisfaction for the errors of his former conduct, by passing an act,Ce)
whereby he 'renounced all power in the crown of .levying the duty of tonnage
and poundage without the express consent of parliament; and also all power
of imposition upon any merchandises whatever. Upon the restoration, this
duty was granted to king Charles the Second for life, and so it was to his two
immediate successors; but now by three several statutes,9 Anne, c. 6, 1 Geo. I. c.
12, and 3 Geo. I. c. 7, it is made perpetual, and mortgaged for the dcbt of the
public. The customs thus imposed by parliament are chiefly contained in two
books of rates, set forth by parliamentary authority;(d) one signed by Sir
Harbottle Grimston, speaker of the house of commons in Charles the Second's
time; and the other an additional one si~ned by Sir Spenser Compton, speaker in
the reign of George the First; to which also subsequent additions have been
made." Aliens pay a larger proportion than natural subjects, whioh is what

c.) Dav.12.

<I>1118t. Rebell. b. 3.

('116 Car.I. Co 8.
.
(') Stat-If Car. II. Co 4. 11 000. Lc. T.

A The causes of resistance were numerous, and to the last hour of the pending treaty
of Uxbridge some of them existed. Not one of the supposed prerogatives against the
future exertion of which security was sought by the treaty, but had operated some grievance upon the subject.
!fhe king, at a meeting on the occasion of that treaty,·had
actually agreed to sign it; but as the discussion of its several items had been long and
late, tire mere signing was adjourned to eight o'clock the next morning. The unfortunate king appeared to part with the commissioners in excellent temper, and with seeming good will towards them; they anticipating nothing less than the completion of the
treaty, But the event showed that they were not justified in placing any reliance upon
the monarch, who, it appears, could not rely upon himself. In the night he received
letters from the queen, announcing French aid at hand; and, at the time appointed in
the morning for that purpose, the king refused to sign the treaty. The house was sitting
when the news of the refusal arrived; disappointment· and regret clouded every brow.
The event is too well known. The king lost his life, but he was not murdered.
It became a question of self-preservation and of power, and Cromwell and his supporters
prevailed. If it be conceded that the death of the first Charles shall rightly be called a
murder, how are the deaths of lord Stafford, in the subsequent reign, and those of Sir
Henry Vane and others, to be designated?
Th~t the king, a papist. might not .seem to
favour popery, he allowed the poor old peer to be murdered; and, in violation of his
word that the life of Vane should be spared, the king permitted him to be judicially
destroyed, His noble reply, when he was urged to become a suppliant to the restored
monarch, deserves to be remembered :-" If the king do not thmk himself more concerned for his honour and his word, than I do for my life, they may take it." None of
these judicial acts are excusable on any ground of justice, policy, or expediency; but
Charles, had he survived and resumed his power, would have immolated more martyrs
to liberty than its champions sacrificed to those of royalty. Let the student look at the
facts; not through Hume's glazing, or Lord Clarendon's beautiful apology, but through
the public events, state papers, and proceedings of the period. Then let him turn to
the recorded deeds of the profligacy of one son, and to those indicating the fatuity of
the other; and he will not fail to perceive that the subsequent revolution became necessary to the preservation of the state and people; and, if it was so necessary, then a justification for the resistance, rebellion, if that word be thought more appropriate, opposec
to this family, beginning with the father, will be read.-CmTTY.
Ii In the year 1787, by the27 Geo. III. c.13, called the consolidation act, all the former
IItat.Qtesimposing duties of customs and excise were repealed with regard to the quantum
Dr the duty; and j he two books of rat es mentioned by the learned judge were declared
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~ now generally understood by the alien's duty; to be exempted from which
.is one principal cause of the frequent applications to parliaments for acts of
naturalization."
~hese customs are then, we see, a tax immediately paid by the merchant,
although ultimately bythe consumer. And yet these are the dutics felt least
by the people; and, if prudently managed, the people hardly consider that they
pay them at all. For the merchant is easy, being sensible he docs not pay
them for himself; and the consumer, who really *pays them, confounds [*317
them with the price of the commodity: in the same manner as Tncitus
observes, that the emperor Nero gained the reputation of abolishing the tax upon
tho sale of slaves, though he only transferred it from the buyer to tho seller: so that
it-was, as he expresses it, Hremissum magis specie, quam vi: quia, cum venditor
pendere juberetur, in partern pretii emptoribus accrescebat."(e) But this inconvenience attends it, on the other hand, that these imposts, if too heavy, are a
check and eramp upon trade; and especially when the value of the commodity
bears little or no proportion to the quantity- of the duty imposed. This, in
consequence, gives rise also to smuggling, which then becomes a very lucrative
employment; and its natural and most reasonable punishment, viz. confiscation
of the commodity, is in such cases quite ineffectual; the intrinsic value of tho
goods, which is all that the smuggler has paid, and therefore all that he can lose,
(.) Hlst.L 13.

to be of no avail for the future; but all the former duties were consolidated, and were
ordered to be paid according to a new book of rates annexed to that statute. Before
this 8.9t was passed, it could not be supposed that many persons, besides excisemen and
custom-house officers, could be acquainted with the duties payable upon the different
articles of commerce. Sir John Sinclair says that French wine was liable to fifteen, and
French paper to fourteen, different duties, which, of course, lay widely dispersed in 80
many acts of parliament. But now, by this excellent improvement, we can immediately
find the duty upon the importation or exportation of any article, or what excise duty
any commodity is subject to, in an alphabetical table. Bullion, wool, and some few other
commodities, may be imported duty free. All the articles enumerated in the tables or
book of rates, pay, upon importation or exportation, the sum therein specified, accordin~ to their weight, number, or measure. And all other goods and merchandise, not
being particularly enumerated or described, and permitted to be imported and. used in
Great Britain, shall pay upon importation 271. lOs. per cent. ad valorem, or for every l00l.
of the value thereof; but subject to a draw-back of 25t.per cent. upon exportation. Very
few commodities pay a duty upon exportation; but where that duty is not specified in
the tables, and the exportation is not prohibited, all articles may be exported without
payment of duty, provided they are regularly entered and shipped; but, on failure
thereof, they are subject to a duty of 5t. lOs. per cent. ad valorem. And to prevent frauds
in the representation of the value, a very simple and equitable regulation is prescribed
in the act, viz.: the proprietor shall himself declare the value, and, if this should appear
not to be a fair and true estimate, the goods may be seized by the proper officer; and
four of the commissioners of the customs may direct that the owner shall be paid the
price which he himself fixed upon them, with an advance of 10 per cent. besides all the
duty which he may have paid; and they' may then order the goods to be publicly sold,
and, if they raise any sum beyond what was paid to the owner and the subsequent expenses, one-half of the overplus shall be paid to the officer who made the seizure, and
the other half to the public revenue. This statute is of infinite consequence to the
commerclal part, of the world: it has reduced an important subject from a perfect chaos
to such a plain and simple form, as to induce every friend to his country to wish that
similar experiments were made upon other confused and- entangled branches of our
statute law.-CnRlsTIAN.
Mr. Christian would, if living, be gratified on observing the spirit of useful consolidation now abroad, not a little perhaps excited by himself.
Not the revenue-laws only
very much partake of its influence, but also the bankrupt and criminal laws. The mul
tifarious statutes relative to larceny are repealed j and one statute now comprises all
worth preserving that was scattered through many.c-Carrrr,
1$ By the 24 Geo. III. sess. 2, c. 16, the petty custom, or additional
duty on all the
goods of aliens or strangers, shall cease, except those which had been granted to the city
o~ London, The city of London still retains a trifling duty, called scavage, on the ~oods
01 aliens,
It is an odious and impolitic tax; and it would be honourable to the cIty of
London to adopt the liberality of the legislature, and to relinquish it.--CnRlsTIAN.
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being very inconsiderable when compared with his prospect of advantage in
evading the duty. Recourse must therefore be had to extraordmarypunishments to prevent it, perhaps even to capital ones; whieh destroys all proportion
of punishment,(!) and puts murderers upon an equal footing with such as are
really guilty of no natural, but merely a positive, offence.
There is also another ill consequence attending high imposts on merchnndise,
not frcquently considered, but indisputably certain; that the earlier any tax is
laid on a commodity, the heavier it falls upon the consumer in the end; for
every trader through whose hands it passes must have a profit, not only upon
the raw material and his own labour and time in preparing it, but also upon
the very tax itself which he advances to the government; otherwise he 10Mes
the use and interest of the money which he so advances. To instance, in the
article of foreign paper. The merchant pays a duty upon importation, which
he does not receive again till he sells the commodity, perhaps at the end of
three months. He is therefore equally entitled to a profit upon that duty
*318] *which he pays at the custom-house, as to a profit upon the original
.
price which he pays to the manufacturer abroad, and considers it aecordin~ly in the price he demands of the stationer. When the stationer sells it
again, ne requires a profit of the printer or bookseller upon the whole sum
advanced by him to the merchant; and thc bookseller does not forget to charge
the full proportion to the student or ultimate consumer; who therefore does not
only p~y the original duty, but the profits of these three intermediate traders,
who have successively advanced it for him. This might be carried much further
in any mechanical or more complicated branch of trade.1Ie
II. Directly opposite in its nature to this is the excise duty, which is an
inland imposition, paid sometimes upon the consumption of the commodity, 01
frequently upon the retail sale, which is the last stage before the consumption.
This is doubtless, impartially speaking, the most economical way of taxing the
subject; the charges of levying, collecting, and managing the excise duties,
being considerably less in proportion than in other branches of the revenue."
It also renders the commodity cheaper to the consumer than charging it with
customs to the same amount would do; for the reason just now given, because
generally paid in a much later stage of it. But, at the same time, the rigour
and arbitrary proceedings of excise laws seem hardly compatible with the
temper of a free nation. For the frauds that might be committed in this branch
of the revenue, unless a strict watch is kept, make it necessary, wherever it is
established, to give the officers the power of entering and searching the houses
of such as deal in excisable commodities at any hour of the day, and, in many
cases, of the night likewisc.· .And the proceedings in case of transgressions
are so summary and sudden, that a man may be convicted in two days' time in
the penalty of many thousand pounds by two commissioners or justices of the
peace, to the total exclusion of the trial by jury, and disregard of the common
(.1') Montesq. Sp. L. b. 13, c. 8.
16 .. Congress shall have power to lay and collect taxes, duties, imposts, and excises, to
pay the debts and provide for the common defence and general welfare of the United
States; but all duties, imposts, and excises shall be uniform throughout the United
States."
Const. U. S. art. 1, B. 8. .. No tax or duty shall be laid on articles exported
from any State. No preference shall be given, by any regulation of commerce or revenue,
to the ports of one State over those of another; nor shall vessels bound to or from one
State be obliged to enter, clear, or pay duties in another."
Id. B. 9. .. No State shall,
without the consent of Congress, lay any imposts or duties on imports or exports, except
what may be absolutely necessary for executing its inspection laws; and the nett produce of all duties and imposts laid by any State on imports or exports shall be for tho
use of the treasury of the United States; and all such laws shall be Bubject to the revision
and control of Congress. No State shall, without the consent of Congress, lay any duty
on tonnage."
Id. B. IO.-SuARswooD.
IT Sir John Sinclair has calculated
that the expense of collecting the duties of excise
is 5l per ceni., the customs lOi, stamps 3t, salt 61, and the land-tax less than 3 per cent.
and that the average expense of collecting the whol'! revenue is 7i per cent. Hist. Rev
3 part, 162.-CHITTr.
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law." For which reason, though lord *Clarendon tells us,(g) that to his [*319
knowledge the earl of Bedford (who was made lord treasurer by kine
Charles th a First, to oblige his parliament) intended to have set up the excise
in England, yet it never made a part of that unfortunate prince's revenue:
being first introduced, on the model of the Dutch prototype, by the parliament
itself, after its rupture with the crown. Yet such was the opinion of its general
unpopularity, that when in 1642" aspersions were cast by malignant peT'IOnS
upon the house of commons, that they intended to introduce excises, the house
for its vindication therein did declare, that these rumours were false and seandalous, and that their authors should be apprehended and brought to condi~n
punishment."(h)
However, its original(i) establishment was in 1643, and Its
progress was gradual; being at first laid upon those persons and commodities
where it was supposed the hardship would be least perceivable, viz. the makers
or vendors of beer, ale, cider, and perry,(k) and the royalists at Oxford soon
followed the example of their brethren at Westminster by imposing a similar
duty; both sides protesting that it should be continued no longer than to tho
end of the war, and then be utterly aboIished.(l) But the parliament at Westminster soon after imposed it on flesh, wine, tobacco, sugar, and such a multitude of other commodities, that it might fairly be denominated general: in
pursuance of the plan laid down by Mr. Pymme, (who seorns to have been the
father of the excise,) in his letter to Sir John ]totham,em) signifying, "that
they had proceeded III the excise to many particulars, and intonded to go on
further; but that it *would be necessary to use the people to it by little [*390
and little." And afterwards, when the nation had been accustomed to
~
it for a series of years, the succeeding champions of liberty boldly and openly
declared, "the impost of excise to be the most easy and indifferent that could
be laid upon the people;"(n) and accordingly continued it during the whole
usurpation. Upon king Charles's return, it having then been 10Lgestablisbed,
and its produce well known, some part of it was g:ven to the crown, in 12
Car. II., by way of purchase (as was before observed) for the feodal tenures
and other oppressive parts of the hereditary revenue.
But, from its first
original to the present time, its very name has been odious to the people of
England. Tt has nevertheless been imposed on abundance of other commodities in the roign of king William III. and every succeeding prince, to support
the enormous expenses occasioned by our wars on the continent.
Thus
brandies and other spirits are now excised at the distillery; printed silks and
linens, at the printer's; starch and hair-powder, at the maker'S; gold and
silver wire, at the wiredrawer'S; plate in the hands of the vendor, who pays
yearly for a license to sell it; lands and goods sold by auction, for which a
pound-rate is payable by the auctioneer, who also is charged with an annual
duty for his license; and coaches and other wheel-carriages, for which the
occupier is excised, though not with the same circumstances of arbitrary strictness as in most of the other instances. To these we may add coffee and tea,
.) Hist. b. 3.
') Com. Jour. 8 Oct.l6!2.
~I) The translator and continuator of Pet.Tius's ChronoJ,.ogtcaillistory (Lond. 1659, fol.) Informs us that it w.s first
moved c.'r, 28 Marcb, 1&13, by Mr. Prynne, And it appears
frvm the Journal. of the commons, that on that day the
ho ... resolved Itself Into a commlrtee, to consider of ralslng
ID( nef. in consequence of which tho excise was Ilft.erwaros
..cted, But Mr. Prynnewas not a member cf parltament till
~ !\ov.I6!S; and pubhshed, In 1!J5.1," A protestation against

tbe Illegal, detestable, and oft-condemned tax and extortion
of exc ise in general." It is probably therefore a mhltake or
the printer for llr. Pymme, who was intended forcbanceUor
of the exchequer under the earl of Bedford. Lord C1ar. b. 7.
(l) Com. Jour. 17 May,l6!3.
Lord C1ar. b. 7.
( .. ) SO lIay, 16!3. Dugdale, of the Troubl.., 1~.
(,,) Ord, U Aug. 16!9, c. 60. ScobeU, 72. Stat. 16M, c.19
ScobcU, 4.53.

<')

38 See the jurisdiction
of the commissioners and justices of the peace in cases of excise
in Burn's Justice, title Excise. The grievances of the excise, perhaps, exist more in apprehension than in reality. .Actions and prosecutions against officers, commissioners,
and justices, for misconduct in excise cases, are very rarely heard of in courts of law. It
is certainly an evil that a fair dealer cannot have the benefit of any secret improvement
in the management of his trade or manufactory; yet perhaps it is more than an equivalent to the public at large, that, b.v the survey of the excise, the commodity is preserved
from many shameful adulterations, as experience has fully proved since wine was mad"
subject to the excise Iaws.-CHRISTI.L>;.
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chocolate and cocoa-paste, for which the duty is paid by the retailer; all arti.
flcial wines, commonly called sweets; paper and pasteboard, first when made,
and again if stained or printed; malt, as before mentioned; vinegars; and the
manufacture of glass; for all which the duty is paid by the manufacturer:
hops, for which the person that gathers them is answerable; candles and soap,
which are paid for at the maker's; malt liquors brewed for sale, which are
excised at the brewery; cider and perry, at the vendor'S; and leather and
skins, at the tanner'sj-e-a list, which no friend to his country would wish to
see further increased .
• 321
*III. I proceed therefore to a third duty, namely, that upon salt;
] which is another distinct branch of his majesty's extraordinary revenue, and consists in an excise of 38. 4d. per bushel imposed upon all salt, by
several statutes of king William and other subsequent reigns.
This is not
generally called an excise, because under the management of .different commissioners: but the commissioners of the salt duties have by statute 1 Anne, c. 21
the same powers, and must observe the same regulations, as those of other
excises. This tax had usually been only temporary; but by statute 26 Geo. II.
c. 3 was made perpetual.
.
IV. Another very considerable branch of the revenue is levied with greater
cheerfulness, as, instead of being a burden, it is a manifest advantage to the
public. I mean the post-office, or duty for the carriage of letters. As we have
traced the original of the excise to the parliament of 1643, so it is but justice
to observe that this useful invention owes its first legislative establishment to
the same assembly.
It is true, there existed postmasters in much earlier
times: but I apprehend their business was confined to the furnishing of posthorses to persons who were desirous to travel expeditiously, and to the despatching of extraordinary pacquots upon special occasions. King James I.
originally erected a post-offlce under the control of one Matthew De Quester or
De l'Equester for the conveyance of letters to and from foreign parts; which
office was afterwards claimed by lord Stanhope,(o) but was confirmed and continued to William Frizell and Thomas Witherings by king Charles I., A.D. 1632,
for the better accommodation of the English merchants.(p)
In 1635, the same
prince erected a letter-office for England and Scotland, under the direction of
the same Thomas Witherings, and settled certain rates of postage :(q) but this
extended only to a few of the principal roads, the times of carriage were uncertain, and the postmasters on each road were required to furnish the mail
*322] with horses at the rate of 2!d. a mile. *Witherings was superseded, for
abuses in the exertion of both his offices, in 1640 j and tliey were sequestered into the hands of Philip Burlamachy, to be exercised under the care
and oversight of the king's principal secretary of state.(r)
On the breaking
out of the civil war, great confusions and interruptions were necessarily occasioned in the conduct of the letter-office. And, about that time, the outline of
the present more extended and regular plan seems to have been conceived by
Mr. 'Edmond Prideaux, who was appointed attorney-general to the commonwealth after the murder of king Charles. He was chairman of a committee
in 1642 for considering what rates should be set upon inland letters ;(8) and
afterwards appointed postmaster by an ordinance of both the houses,(t) in the
execution of which office he first established a weekly conveyance of letters into
all parts of the nation ;(u) thereby saving to the public the charge of maintainin~ postmasters to the amount of 7000l. per annum. And, his own emoluments
being probably very considerable, the common council of London endeavoured
to erect another post-office in opposition to his; till checked by a resolution of
the house of commons,(w) declaring that tho office of postmaster is and ought
to be in the sole power and disposal of the parliament. This office was afterwards farmed by one Manley in 1654.(x) But, in 1657, a regular post-offico
Latch. Rep. 87.
III Rym. Fad. 385.
Ibid. 650. 20 Rym. 1112.
•~
20
Rym. 429.
~~
',Com. Jour. 28 March, 1842.
f

I)Ibid. 7 Sept. 16«.
-) Ibid. 21 )larch, 16411.
.. ) Ibid. 24 March, 164\1•
-) &oooD. 358.
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was erected by the authority of the Protector
and his parliamentj" upon nearly
the same model as has been ever since adopted, and with the same rates of
postage as continued till the reign of queen .Anne.(y)
After the restoration,
a
similar office, with some improvements,
was established
by statute 12 Car. II.
c. 3a, but the rates of letters were altered, and some further regulations
added,
by the statutes 9 .Anne, c. 10, 6 Geo. I. c. 21, 26 Geo. II. c. 12, 5 Geo. III c. 25,
and 7 Geo. III. c. 50, and penalties were enacted, tn order to confine the carriage of letters to the public office only, except in some few cases: a provision
which is absolutely necessary;
for nothing but *an exclusive right can [*3Q3
support an office of this sort: many rival independent
offices would
~
only serve to ruin ono another.
The privilege of letters coming free of postage, to and from members of parliament,
was claimed by the house of commons
in 1660, when the first legal settlement
of the present post-office was made ;(z)
but afterwards
dropped,(a2 upon a private assurance from the crown, that this
privilege should be allowed the members.(b)40
.And accordingly
a warrant was
constantly
issued to the postmaster-generaf,(c)
Jireeting the allowance thereof,
to the extent of two ounces in wOIght: till at length it was expressly confirmed
by statute 4 Geo. III. c. 24; which adds many new regulations,
rendered neeossary by the great abuses crept into the practice of franking j" whereby the an') Com. Jour. 9 Jnne, 1607. ScobeJl, 511
•) Com. Jour. 11 Dec. 1660.
~.) ILld. 22 Dec. 1660.

(I) Ibid. 16 .Apr. ires.
(.) Ibid. 26 Feb. 17M.

at The preamble of the ordinance states that the establishing one general post-office,
besides the benefit to commerce and the convenience of conveying public despatches,
"will be the best means to discover and prevent many dangerous and wicked designs
against the commonwealth."
The policy of having the correspondence of the kingdom under the inspection of
government is still continued; for, by a warrant from one of the principal secretaries of
state, letters may be detained and opened; but if any person shall wilfully detain or
open a letter delivered to the post-office without such authority, he shall forfeit 20l. and
be incapable of having any future employment in the post-office. 9 Anne, c. 10, s. 40.
But it has been decided that no person is subject to this penalty but those who are
emJloyed in the post-office, 5 T. R. 101.-CuRlsTIAN.
The following account of it in the 23 vol. Parl, Hist. p. 56, is curious, and proves
what originally were the sentiments of the t" 0 houses respectinl? this privilege. "Colonel
Titus reported the bill for the settlement of the post-office, WIth the amendments; Sir
Walter Carle delivered a proviso for the letters of all members of parliament to go free
during their sitting: Sir Heneage Finch said it was a poor mendicant prooiso, and belou: the
honour of tM house, Mr. Prynne spoke also against the proviso: Mr. Bunckley, Mr. Boscawen, Sir George Downing, and Serjeant Charlton, for it; the latter saying, •The council's
letters went free.' The question being called for, the speaker, Sir Harbottle Grimstone,
was unwilling to put it, saying he Wll3 ashamed of it; nevertheless, the proviso was carried,
and made part of the bill, which was ordered to be engrossed."
ThL! proviso the lords
disagreed to, and left it out of the bill; and the commons agreed to their amendment.
3 Hats. 82.-CHRISTIAN.
n And that the great loss to the public revenue by the exercise of this privilege might
be further diminished, the 24 Geo. III. sess. 2, c. 37, provides that no letter shall go free,
unless the member shall write the whole of the superscription, and shall add his own
name, and that of the post-town from which the letter is intended to be sent, and the
day of the month in words at length, besides the year, which may be in figures; and
unless the letter shall be put into the post-office of the plaee, so that it may be seut on
the day upon which it is dated. And no letter shall go free directed to n member of
either house, unless it is directed to him where he shall actually be at the delivery
thereof, or to his residence in London. or to the lobby of his house of parliament. And
if any person shall fraudently counterfeit or alter such superscription, he :.ha11be guilty
of felony, and shall be transported for seven years. But in case of bodily infirmity a
member may authorize another person to write the superscription.
By the 35 Geo. III. c. 53, the privilege of franking is still further restrained.
By that
statute, no letter directed by or to any member shall go free, whieh shall exceed one
ounee in weight, nor any letter directed by a member, unless he is within twenty miles
of the post-town from which it is to be sent on the day, or the day before the day, on
which it is put into the post-office. And no member shall send more than ten or receive
more than fifteen letters in one day free from postage. Single letters sent and received
hy the non-commissioned officers and private men in the navy and army, under certain
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nuul amount of franked letters had gradually increased, from 23,600l. in the
year 1715, to 170,7001. in the year 1763.(d) There cannot be devised a more
cligible method than this of raising money upon the subject: for therein both
the government and the people find a mutual benefit. The government acquires a large revenue; and the people do their business with greater ease, expedition, and cheapness, than they would be able to do if no such tax (and of
course no such office) existed,"
V. A fifth branch of the perpetual revenue consists in the stamp duties,
which are a tax imposed upon all parchment and paper whereon any legal proceedings, or private instruments of almost any nature whatsoever, are written;
and, also, upon licenses for retailing wincs, letting horses to hire, and fox
eertain other purposes; and upon all almanacs, newspapers, advertisements,
cards, dice, and pamphlets containing less than six sheets of paper. These imposts are very various, according to the nature of the thing stamped, rising
gradually from a penny to ten pounds. This is also a tax, which though in
some instances it may be heavily felt, by greatly increasing the expense of all
mercantile as well as legal proceedings, yet, if moderately imposed, is of service
*324] to the public in general, by authenticating *instruments, and rendering
it much more difficult than formerly to forge deeds of any standing;
since, as the officers of this branch of the revenue vary their stamps frequently,
by marks perceptible to none but themselves, a man that would forge a deed
of king William's time must know and be able to counterfeit the stamp of that
date also. In France and some other countries the duty is laid on the contract
itself, not on the instrument in which it is contained; (as, with us too, besides
the stamps on the indentures, a tax is laid by statute 8 Anne, c. 9, of Gd. in tho
pound, upon every apprentice-fee, if it be 501. or under; and Is. in the pound,
if it be a greater sumj) but this tends to draw the subject into a thousand nice
disquisitions and disputes concerning the nature of his contract, and whether
taxable or not; in which the farmers of the revenue are sure to have the ad
vantage.(e),s Our general method answers the purposes of the state as well,
(") Ibid. 28 March, liM.

(I) Sp. orL. b. xiii. c. 9.

-------------------------_._-

-

restrictions, shall be subject only to the postage of one penny each. By 42 Geo. III. c. 63,
these acts are extended to the members of the united kingdom. It has been decided
that under these statutes 0. Roman Catholic peer is not entitled to send or receive letters
free from postage. Lord Petre tis. Lord Auckland, postmaster-general.
2 Bos, &; Pull.
139.-CHRISTIAN.
As commerce and education increased, the charge made by the government for conveying letters from one part of the kingdom to another was felt to be unnecessarily high
with reference to the expense of conveying and distributing letters, and at the same
time to lead to numerous petty frauds and evasions of the statutes relating to the postoffice. The result of a long inquiry and full discussion in po.rliament was the establishment, in 1840, of the existing system of a uniform rate. beginning at one penny and
increasing according to weight. The privilege of members of parliament was at the same
time abolished. 2 &; 3 Vict. c. 52; 3 &; 4 Vict. c. 96; 10 &; 11 Vict. c. 85. Facilities are
also now given for the transmission of printed periodical publications and other works
at still lower rates. Newspapers, which were formerly liable to a stamp duty and were
carried free by the post-office, are now charged with postage in lieu of the abolished stamp
duty. 18 &; 19 Vict. c. 21.-KERR.
12 It was determined
so long ago as the 13 W. III. by three of the judges of the court
of King's Bench, though contrary to the pertinacious opinion of lord C. J. IIolt, that no
action could be maintained against the postmaster-general for the loss of bills or articles
sent in letters by the post. 1 Ld, Raym. 646. Comyns, 100, &c. A similar action was
brought against lord Le Despencer and Mr. Carteret, postmaster-general, in 1118, and
the non-liability of these officers seems as fully established as if it had been declared by
the full authority of parliament.
Cowp. 754.
For this reason it is recommended, by the secretary of the post-office, to cut banknotes and to send one half at II. time. This is the only safe mode of sending bank-notes,
as the bank would never pay the holder of that half which had been fraudulently obtained.
Postmasters are bound to deliver the letters to the inhabitants of a country town
within the usual and established limits of the town, without any additior, to the rate of
Mstage. 5 Burr. 2109. 2 BI. Rep. 906. Cowp. 182.-CHRISTIAY.
is It is considered II. rule of construction of revenue acts, in ambiguous cases, to lean in
244
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and consults the ease of the subject much better.
The first insti ution of the
starap duties was by statute 5 & 6 "\V. and M. c. '21, and they have since in
many instances been increased to ten times their original amount.
VI. A sixth branch is the duty upon houses and windows. .As early as the
conquest, mention is made in domesday book of fumage or fuago, vulgarly
called smoke-farthings;
which were paid by custom to the king for every
chimney in the house. And we read that Edward the Black Prince, (soon after
his successes in France,) in imitation of the English custom, imposed a tax of a
florin upon every hearth in his French dominions.(f)
But the first parliamentary establishment of it in England was by statute 13 & 14 Oar. II. c. 10,
whereby an hereditary revenue of 2s. for every hearth, in all houses paying to
church and poor, was granted to the king forever .. And, by subsequent statutes
for the more regular assessment of this tax, the constable and two other substantial inhabitants of the parish, to be appointed yearly, (or the surveyor,
appoiuced by the crown, together with such constable or other public officer'
were, once in every *year, empowered to view the inside of every [*3?5
house in the parish.
But, upon the revolution, by statute 1 W. and M
~
st. 1, c. 10, hearth-money was declared to be "not only a great oppression to
the poorer sort, but a badge of slavery upon the whole people, exposing every
man's house to be entered into, and searched at pleasure, by persons unknown
to him; and therefore, to erect a lasting monument of their majesties' goodness
in every house in the kingdom, the duty of hearth-money was taken away and
abolished."
This monument of goodness remains among us to this day: but
the prospect of it was somewhat darkened, when in six years afterwards, by
statuto 7 W. III. c. 18, a tax was laid upon all houses (except cotta~es) of 2s.,
now' advanced to 3s., per annum, and a tax also upon all windows, If they exceeded nine, in such house. "\Vhich rates have been from time to time(g) varied,
bcing now extended to all windows exceeding six: and power is given to surveyors, appointed by the crown, to inspect the outside of houses, and also to
pass through any house two days in the year, into any court or yard, to inspect
the windows there. A new duty from 6d. to Is. in the pound, was also imposed by statutes 18 Goo, III. c. 26, and 19 Geo. III. c. 59, on every dwellinghouse inhabited, together with the offices and gardens therewith occupied:
which duty, as well as the former, is under the direction of the commissioners
of the land-tax.
VII. The seventh branch of the extraordinary perpetual revenue is a duty
of 21s. per annum for every male servant retained or employed in the several
capacities spccifically mentioned in the act of parliament, and which almost
amount to a universality, except such as are employed in husbandry, trade,
or manufactures.
This was imposed by statute Ii Geo. III. c. 39, amended by
19 Gco. III. c. 59, and is under the management of the commissioners of the
land and window tax."
VIII . .An eighth branch is the duty arising from licenses to hackney coaches
and chairs in London and the parts adjacent.
In 1654 two hundred hackney
coaches were allowed within London, Westminster, and six miles round, under
the direction of the court of aldermen.(h)
By statute 13 & 14 Oar. II. c. 2,
foul' hundred were licensed; and the money arising thereby was applied to ro
pairing the streets.(i)
This number was increased to seven hundred by statute
5 W. and M. c. 22, and the duties vested in the crown: and by statute 9 .Anne,

a~

(I) )100. Un. m.t. miL 463. Spelm. Gloss. tit. Fuaqe:
I.('~
~~~I.
Co 3. 31 Goo. II. Co 22. 2 Goo. m.

(l)
Co

(')

Scobell, 313.
Com. Jour. H Feb. 1661.

favour of the revenue. This rule is agreeable to ~ood policy and tne public interestaj
but, beyond that, which may be regarded as established law, no one can ever be said to
have an undue advantage in our couriS.-CURISTIAN.
"Re-enacted by 48 Geo. III. c. 55 and 52 Geo. III. c. 93, and reduced to its present
rate by the 411"1eo.IV. c. 11. By the 4 & 5 W. IV. c. 73, ~ 3, for male servants under
eightech years of age no duty is paid.-STEwART.
2U
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c. 23, and other subsequent statutes for their government,(JJ there are now a
thousand Iicensed coaches and four hundred chairs. This revenue is governed
*396] by commissioners of its own, and *is, in truth, a bencfit to tho subject;
'"
as thc e~enso of it is felt by no individual, and its necessary regula.
tions have established a competent jurisdiction, whereby a very refractory race
of men may be kept in some tolerable order.
IX. The ninth and last branch of the king's extraordinary perpetual revenue
is the duty upon offices and pensions; eonsiating in an annual payment of Is.
in tho pound (over and above all other duties)(k) out of all salaries, fees,
and perquisitcs, of offices and pensions payable by the crown, exceeding
the value of 100l. per annum. This highly popular taxation was imposed by
statute 31 Geo. II. c. 22, and is under tho direction of the commissioners of tho
land-tax.
The clear net produce of these several branches of the revenue, after all
charges of collecting and management paid, amounts at present annually to
about seven millions and three-quarters sterling; besides more than two millions and a quarter raised by the land and malt tax. How these immense sums
are appropriated is next to be considered. And this is, first and principally, to
the payment of the interest of the national debts.
In order to take a clear and comprehensive viow of the nature of this national
debt, it must first be premised, that after the revolution, when our new connections with Europe introduced a new system of foreign politics, the expenses
of the nation, not only in settling the new establishment, but in maintaining
long wars, as principals, on the continent, for the security of the Dutch barrier,
reducing the French monarchy, settling the Spanish succession, supporting the
house of Austria, maintaining the liberties of the Germanic body, and other
purposes, increased to an unusual degrce: insomuch that it was not thought
advisable to raise all the expenses of anyone year by taxes to be levied within
that year, lest the unaccustomed weight of them should create murmurs
among the people. It was therefore the policy of the times to anticipate the
revenues of their posterity, by borrowing immense sums for the current service
of the state, and to lay no more taxes upon the subject than would suffice to
pay the annual interest of the sums so Dorrowed: by this means converting
*327] *the principal debt into a new species of property, transferable from
onc man to another at any time and in any quantity; a system which
seems to have had its original in the state of Florence, A.D. 1344: which government then owed about 60,OOOl. sterling: and, being unable to pay it, formed
the principal into an aggregate sum, called metaphorically a mQunt or bank, the
shares whereof wero transferable like our stocks, with interest at five per cent.,
the prices varying according to the exigencies of the state.(l) This policy of the
English parliament laid the foundation of what is called the national debt: for a
fow long annuities created in the reign of Charles II. will hardly deserve that
name. And the example then set has been so closely followed durin~ the long
wars in the rei~ of queen Anne, and since, that the capital of the national debt
(funded and unfunded) amounted at the close If the session in June, 1777, to about
'In hundred and thirty-six millions r" to pay the interest of which, together
(I) to Anne. c.1D. ~ 158. 12 Goo I. c.15. 7 Geo. Ill. c.
it. 10 Geo. ill. c. 44". 11 Goo. III. c. 24, 28. 12 Geo. III.

c. 49.

Ii) Prevloue to this, a deduction of 6<1. In the pound was
charged on all pensions and annuities, and all salariee, fees,
and wages of all office. of profit granted by or denved from
the crown, In order to pay the interest at the rate of three
per tent. on one million, which w,," raised for <liBcharging

the debts on the ci11l list, by statutes 7 Geo. I. et.t, c. 27;
11 Geo. I. c. 11, and 12 Goo. I. c. 2. ThIs million, being
charged on this particular fund, Is not considered as an1
}llll"t of the national debt.
(I) Pro tempore, pro .pt, pro commodo. minu{tuT toTUm
prdium atqUll auguc.t. Aretln. See Mod. Un. Hist. xnvi.
116.

46The national debt in 1755, previous to the French war, was 72,289,OOOl.; interest,

2,654,000l.

In January, 1716, before the American war, it was 123,964,oool.; interest,4,411,000l.
In 1786, previous to which the whole debt of the last war was not funded, it was
239,154,oool.; interest, 9,275,OOOl. Exclusive of a capital of l,991,000l. granted by parliament to the American loyalists, as a compensation for their loss of property.
Brief
Exam. 10.-CBlTTY.
The capitsl of the nutional debt (funded and unfunded) amounted at the close of thtJ
24.'
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with certain annuities for lives and years,· and the charges of management,
amounting annually to upwards of four millions and three-quarters, the extra
ordinary revenues just now enumerated (exceptin~ only the land-tax and
annual malt-tax) are in the first place mortgaged, and made perpetual by parliament. Perpetual, I say; but still redeemable by tho same authority that imposed them: which, if it at any time can payoff tho capital, will abolish those
taxes which are raised to discharge the interest.
By this means the quantity of property in the kingdom is greatly increased
in idea, compared with former times; yet, if we coolly consider it, not at all increased in reality. ,Ve may boast of largo fortunes, and quantities of money in
the funds. But where does this money oxist? It exists only in name, in papor,
in public faith, in parliamentary seeurity j and that is undoubtedly sufficient
for the creditors of the public to rely on. But then what is the pledge which
the public faith has pawned for the security of theso debts? The land, the
trade, and tho personal industry of the subject; from which the money must
ariso that supplies the several taxes. In these, therefore, and these only, the
proporty of tho public *creditors does really and intrinsically exist; and [*328
of course tho land, the trade, and the personal industry of individuals,
are diminished in their true value just so much as they are pledged to answer.
If .A.'s income amounts to 100l. per annum, and he is so far indcbted to B. that ho
pays him 50l. per annum for his interest; one-half of the value of A.'s property
is transferred to B. the creditor. The creditor's property exists in the demand
which he has upon the debtor, and nowhere else; and the debtor is only ft
trustee to his creditor for one-half of the value of his income. In short, the
property of a creditor of the public consists in a certain portion of the national
taxes: by how much therefore he is the richer, by so much the nation, which
pays these taxes, is tho poorer."
year 1856 to upwards of seven hundred and seventy-five millions; and the interest and
the charges of management to upwards of twenty-seven millions and a half.-KERR.
<6 It is a very erroneous notion indeed to suppose that the property of the kingdom
is increased by national debts contracted in consequence of the expenses of war. On
the contrary, the principal of the debt is the exact amount of the property which the
nation has lost from its capital forever. The American war cost the nation 116 millions
sterling, and the effect is precisely the same as if so much of its wealth and treasure in
corn, cattle, cloth, ammunition, coin, &c. had been collected together and thrown into
the sea, besides the loss accruing from the destruction of many of its most productive
hands. ·When this property is consumed, it never can be retrieved, though industry and
care may acquire and accumulate new stores. Such a supply by no mode of taxation
that has yet been devised could be collected at once, without exhausting the patience
and endurance of the people. But by the method of funding, the subjects are induced
to suppose that their sufferh:g consists only in the payment of the yearly interest of this
immense waste. The ruin is completed before the interest commences, and that is paid
by the nation to the nation. and returns back to its former channel and circulation: like
the l-alls in a tennis-court, however they may be tossed from one side to the other, their
sum and quantity within the court continue the same. The extravagance of individuals
naturally suggested the system of funding public debts. When a man cannot satisfy the
immediate demands of his creditor, it is an obvious expedient to give him a promissory
note to pay him at a future day, with interest for the time; and, if this is an assignable
note, so that the creditor may be enabled to persuade another to advance him the principal, and to stand in his place, it is exactly similar to the debts or securities of government. except that in general they are not payable at any definite time. All debts, when
no effects remain, both in public and private, are certain evidence of the waste and consumption of so much property, which nothing can restore, though frugality and industry
may alleviate the future consequences. When a debt is contracted, a man is not richer
for paying it: if he owes one hundred pounds, and pay interest for it, he is in no degree
!'icher by calling in one hundred pounds from which he receives the same interest, and
therewith discharl1es the debt; but probably, if he does so, he will feel himself more
comfortable and independent, and will find his credit higher if his occasions should
oblige him to borrow in future. So it is with governments: when the debt is contracted,
and the money spent, the mischief is done, the discharge of the debt can add nothing
(or little comparatively) immediately to the stock or capital of the nation. But yet theso
important consequences MaV be expected from it, viz.: from the abolition of taxes upon
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The only advantage that can result to a nation from the public debts is the
increase of circulation, by multiplying the cash of the kingdom, and creating a
new species of currency, assignable at any time and in any quantity; always
therefore ready to be employed in any beneficial undertaking, by means of this
its transferable quality, and yet producing some profit even when it lies idle
and unemployed. A certain proportion of debt seems therefore to be highly
useful to a trading people; but what that proportion is, it is not for me to deter.
mine. Thus much is indisputably certain, that the present magnitude of our
national encumbrances very far exceeds all calculations of commercial benefit,
and is productive of the greatest inconveniences. For, first, the enormous
taxes that are raised upon the necessaries of life for the payment of the interest
of this debt, are a hurt both to trade and manufactures, by raising the price as
well of the artificer's subsistence as of the raw material, and of course, in a
much greater proportion, the price of the commodity itself. Nay, the very Increase of paper circulation itself, when extended beyond what is requisite for
commerce or foreign exchange, has a natural tendency to increase the price of
provisions as well as of all other merchandise. For, as its effect is to multiply
the cash of the kingdom, and this to such an extent that much must remain un*399] employed, that cash (which is the *universal measure of the respective
values of all other commodities) must necessarily sink in its own
value,(m) and every thing grow comparatively dearer. Secondly, if part of this
debt be owing to foreigners, either they draw out of the kingdom annually a
considerable quantity of specie for the interest, or else it is made an argument
to ~rant them unreasonable privileges, in order to induce them to reside here.
'I'hirdly, if tho whole bo owing to subjects only, it is then char~ing the active
and industrious subject, who pays his share of the taxes, to maintain the indolent and idlo creditor who receives them. Lastly, and principally, it weakens
the internal strength of a state, by anticipating those resources which should
be reserved to defend it in case of necessity,"
The interest we now pay for our
(.. ) See page 276.

candles, soap, salt, beer, and upon a melancholy catalogue of the necessary articles of
life, taxes which take from those who have nothing to spare, the price of labour would
be lowered, manufactures would flourish with renewed vigour, the minds of the people
would be cheered, and the nation would again have credit and spirit to meet its most
formidable enemies, and to repel and resent both injury and insult. All the nations of
Europe have learned from such dear-bought experience that poverty and misery are the
inevitable consequencesof war, as to give us reason to hope that the lives and property
of mankind will not in future be dissipated with the profusion and wantonness of former
times.-CURISTIAN.
n The last is certainly a serious and unanswerable objection to the increase of the
national debt; but the three first objectionsmade by the learned judge do not seem to
be very satisfactory. It is not clear that it is an evil that things should grow nominally
dear in proportion to the increase of specie, or the medium of commerce; for they will
still retain their relative or comparative values with each other. Dr. .AdamSmith has
ably shown the benefit which a country derives from substituting any cheap article for
gold and silver. The consequence is, that the precious metals do not become of less
value; or, if so, it is but in a small degree; but they are carried to a foreign market, and
bring back an increase of capital to the country. If one million pounds' worth of paper,
or shells, would answer as well to settle accounts, go to market, and would servo all the
purposes of gold and silver, whilst these preserved their price abroad, and, if the coin
of this country at present amount to thirty millions, we should gain what was equivalent to twenty-nine millions by the substitution. But the paper security created by
the national debt is little used in payments, or as a medium of commerce, like bills of
exchange.
As to the second objection, foreigners can only take awaythe interest of moneywhich
they have actually brought into the country, and which, it must be presumed, our
merchants are deriving as great a benefit from, and probably much greater.
With regard to the third objection, I cannot think it sound discretion ever to raise an
invidious distinction between those who pay and those who receive the taxes, and to
treat the latter with contempt. It cannot be supposed that property will ever be
sccumulated by idleness and indolence; and he surely deserves the best of his country
"ho, in disposing "f the fruits of his industry, prefers the funds to any other BeC"ritJ;
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debts would be nearly sufficient to maintain any war that any national motlves
could require. And if our ancestors in king William's time had annually paid,
so long as their exigencies lasted, even a less sum than we now annually raise
upon their accounts, they would in the time of war have borne no I?reator
burdens than they have bequeathed to and settled upon their posterity in time
of peace, and might have been eased the instant the exigence was over.
The respective produces of the several taxes before mentioned were originally
separate and distinct funds; bein~ securities for the sums advanced on each
several tax, and for them only. But at last it became necessary, in order to
avoid confusion, as they multiplied yearly, to reduce the number of these separate funds, by uniting and blending them together; superadding tho faith of
parliament for the general security of the whole. So that there are now only
three capital funds of any account, the aggregate fund, and the general fund, so
called from such union and addition; and the South Sea fund, being tho produce
of the taxes appropriated to pay the interest of such part of tho national debt
us was advanced by that company and its annuitants.
Whereby tho separate
funds, which were thus united, are become mutual securities for each other;
and the whole produco of them, thus aggregated, liable to pay such interest or
annuities as were *formerly charged upon each distinct fund; tho faith [*33U
of the legislature being moreover engaged to supply any casual defieiencies.
The customs, excises, and other taxes, which are to support these funds, depending upon eontingencies, upou exports, imports, and consumptions, must
necessarily be of a very uncertain amount; but though some of thorn have
proved unproductive, and others deficient, the sum total hath always bcen considerably more than was sufficient to answer the chargo upon them. l'he surpluses therefore of the three great national funds, the aggregate, general, and
South Sea funds, over and above the interest and unnuities charged upon them,
are directed, by statute 3 Geo. 1. c. 7, to be carried together, and to attend tho
disposition of parliament; and are usually denominated tho sinking fund, because
origirally destined to sink and lower the national debt. To this have been since
added many other entire duties, granted in subsequent years; and the annual
interest of the sums borrowed on their respective credits is charged on and
payable out of the produce of the sinking fund. However, the net surpluses
and savings, after all deductions paid, amount annually to a very considerable
sum. For as the interest on the national debt has been at several times reduced,
(by the consent of the proprietors, who had their option either to lower their
interest or be paid their principal,) the savings from the appropriated revenues
came at length to be extremely large. This sinking fund is the last resort of
the nation; its only domestic resource on which must chiefly depend all the
hopes we can entertain of ever discharging or moderating our eucumbranco.
And therefore tho prudent and steady application of tho largo sums now arising
from this fund, is a point of the utmost importance, and well worthy tho sorious
attention of parliament; which was thereby enabled, in the year 1765, to reduce
above two millions sterling of the public debt; and several additional millions
in several succeeding years."
for, without such confidence, the natien would soon be reduced to a state of bankruptcy
and ruin.c-Cnnrsrrax •
.. By the 26 Geo. III. c. 21, parliament vested one million annually in commissioners
for ~he reduction of the national debt; and the act provided that when the annual
million should be increased by the interest of the stock purchased to four millions, the
dividends should no longer be paid upon the redeemed stock, and that the sinking fund
should no longer accumulate.
And by the 32 Geo. III. c. 55, when the dividends should
amount to three millions, exclusive of the annual grant, there should be no furthel'
accumulation.
And it was provided, that upon all future loans which were not to be
paid off within forty-five years, one per cent. should be annually appropriated to their
redu ..'ion. By the 33 Geo. III. c. 2~, an additional grant of 200,0001. was made for the
same .~urpose, which has since been annually renewed.
The 42 Geo. Ill. c. 71 repeals so much of the 26 Geo. III. and 32 Geo. III. as fixed a
limit to the accumulation of the sinking fund, and consolidates the funds provided by
2!~
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But, before any part of the aggregate fund (tho surpluses whereof are one
*331] of the chief ingredients that form the sinking *fund) can be applied to
diminish the principal of the public debt, it stands mortgaged by parliament to raise an annual sum for the maintenance of the king's household and the
civil list. For this purpose, in thc late reigns, the produce of certain branches
of the excise and customs, the post-offlce, the duty on wine licenses, the revenucs of the remaining crown lands, the profits arising from courts of justice,
(which articles include all the hereditary revenues of the crown,) and also a
clear annuity of 120,000l. in money, were settled on the king for life, for the
support of his majesty's household, and the honour and dignity of the crown.
And, as the amount of these several branches was uncertain, (though in the last
rcign thcy were computed to have sometimes raised almost a million,) if they
did not arise annually to 800,000l. the parliament engaged to make up the deficiency. But his present majesty having, soon after his accession, sponteneously signified his consent that his own hereditary revenues might be so disposed of as might best conduce to the utility and satisfaction of the public; and
having graciously accepted the limited sum of 800,OOOl.per annum for the support of his civil list, the said hereditary and other revenues were carried into
and made a part of the aggrcgate fund, and the aggregate fund was charged(n)
with the payment of the whole annuity to the crown of 800,OOOl.,which, bcing
found insufficient, was increased in 1777 to 900,000l. per annum. Hereby the
revenues themselves, being put under the same care and management as the
other branches of the public patrimony, produce more, and are better collected,
than heretofore; and the public is still a gainer of near 100,000l. per annum by
this disinterested conduct of his majesty. The civil list, thus liquidated, togethcr with the four millions and three-quarters interest of the national debt,
and more than two millions produced from the sinking fund, make up the seven
millions and three-quarters per annum, net money, which were before stated to
be the annual produce of our perpetual taxes; besides the immense, though uncertain, sums arising from the annual taxes on land and malt, but which at an
(..) Stat. 1 Goo. III. c. 1.

each act, and states that, by the accumulation of that joint fund, the whole national debt
may be redeemed in forty-five years.
On the 1st of February, 1808, the commissioners, by these funds, had redeemed of the
national debt 127,937,102/.
And from the dividends and the annual allowance from the statutes above referred to
they had an annual income for the further reduction of 9,312,392l.-CHRISTIAN.
Such WM the state of the sinking fund in 1809, when Mr. Christian published his
edition of Blackstone's Commentaries. There is a fallacy, however, in the history of
this fund which must not PMS unnoticed.
In the absence of information to the contrary, it would be presumed that this fund WM a real surplus annually paid into the
treasury, beyond the amount necessary for the public expenditure; that while the
nation, like an honest man, was paying off its old debts, like a prudent one, it was not
involving itself still deeper in new ones to meet these arrangements.
But such has not
been the fact; for, during the whole of the late war, a larger sum of money than the
amount of the sinking fund WM borrowed annually to meet the public expenses, at a
much higher rate of interest than the sinking fund produced. Hence it has been contended that this much-commended financial expedient has been detrimental instead of
beneficial to the public, inasmuch as the national debt is now larger, notwithstanding
the amount redeemed, than it would have been had the sinking fund been annually
apI.lied to the public service, by which means the amount of the yearly loans might
have been reduced to the extent of the sum thus applied. Without attempting to deny
the truth of this reasoning, its force may be in some measure obviated by the considerations that the sinking fund enabled the commissioners, to a certain extent, to keep up
the price of the stocks, by purchasing largely whenever they were depressed, and thus
preserving the credit of the country, which enabled the government to negotiate their
loans upon better terms than they could otherwise have obtained: besides, it preserved
the assurance which was given when the sinking fund WM first established, that means
would be prosecuted for the ultimate liquidation of the debt. Since tho peace of 1815,
those means have not been diverted or rendered ineffectual as they were before, and we
may now look to a real reduction, from year to year, in the national debt, by the
nperation of the sinking fund.-CHITTY.
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average *may be calculated at more than two millions and II. quarter,
["332
and, added to the preceding sum, make the clear produce of tho taxes
(exclusive of tho charge of collectinJ?:) which are raised yearly on the people of
tbis country, amount to about ten millions sterling.
The expenses defrayed by the civil list arc those that in any shape relate to
tho civil government;
as, the expenses of the royal household; the revenues
allotted to the judges previous to the year 1758; all salaries to officers of state,
snd every of tho king's servants; the appointments to foreign ambassadors;
Ihe maintenance of the queen and royal family; the king's private expenses, or
privy purse; and other very numerous outgoings, as secret service money, pflnsions, and other bounties; which sometimes have so far exceeded the revenues
appointed for that purpose, that application has been made to parliament to
discharge the debts contracted on the civil list ; as particularly in 1724, when one
million(o) was granted for that purpose by the statuto 11 Geo. I. c. 17, and in
1769 and 1777, when half a million and 600,000l. were appropriated to the like
uses by the statutes 9 Geo. III. c. 34, and 17 Geo. III. c.47.
The civil list is indeed properly the whole of the king's revenue in his own
distinct capacity; the rest being rather the revenue of tho public or its creditors, though collected and distributed again in the name and by the officers of
tho crown: it now standing in the same place as tho hereditary incomo did formerly ; and, as that has gradually diminished, the parliamentary appointments
have II creased. The whole revenue of queen Elizabeth did not amount to mort>
than 6UO,000l.a year;(p) that of king Charles I.was(q) 800,000l.,'9 and the revenue
voted for king Charles II. was(r) 1,200,000l., though complaints were made (in
the first years at least) that it did not amount to so mueh.rs) But it must bo
observed, that under these sums were included all manner of public expenses j
among which lord Clarendon, in his speech to the parliament, computed that
the charge of the navy and land forces amounted annually to 800,000l., which
was ten times *more than before the former troubles.(t)
Tho flame
*33"
revenue, subject to the same charges, was settled on king James 11.;( u) [
t)
but by the increase of trade and more frugal management, it amounted on an
averago to a million and a half per annum, (besides other additional customs,
granted by parliament,(v) which produced an annual revenue of 400,000l.,) out
of which his fleet and army were maintained at the yearly expenso of(w)
1,100,000l. After tho revolution, when the parliament took into its own hands
the annual support of the forces both maritime and militar.y,G°a civil list revenue
(.) See page 327.
>',Il
) Com.
Lord Clar, Continuation, 163.
Jour. 4 Sept. 1660.

:r Ibid.
\' Com. Jour. 4 June, 1663. Lord Clar. Continuation, 163.

~') Lord CIar.I65.
v) Stat. 1 Jac. II. c. 1.
0) Ibid. c. 3 and 4.
") Com. Jour. 1 March, 20 March, 1688.

U The revenue of the commonwealth was upwards of 1,500,000l. Sinc. I1ist. Rev. 2 vol.
xiv. This is a striking instance to prove that the burdens of the people are not necessarily lightened by a change in the government.-CHRISTI.L'l.
The mere money burdens upon the people were not exclusively alleged as the ground
for a change of the government, to which allusion is made in the note. The people complained not that they were obliged to pay taxes, but that the taxes were enforced and the
money expended by the king alone, without obtaining their consent through their representatives in parliament. En~land by that change was first made to assume that rank in
Europe as a nation which it IS not unreasonable to desire she may ever sustain. An
Englishman may look back to the legal institutions and to the foreign policy of Cromwell
with r=spect, with pride, nay, with exultation; to that of the king who succeeded him,
too often, with feelings of abasement and regret. I will not enter into the character of
Oromwolland his successor; I can feel no pleasure in traversing the details which would
be necessary to establish the grounds upon which I must be compelled to decide in
favour of the friend and patron of Milton.-CHITTY.
1\0 This great principle, that parliamentary grants may be appropriated by the parliament, and if approprlated can only be applied by the treasury to the specified items of
expenditure, was introduced in the reign of Charles II., and, with the exception of the
parliament of 1685,has been universally followed by succeeding parliaments. The l<?rds
of the treasury, by a clause annually repeated in the appropriation act of every seSSIOn,
are forbidden, under severe penalties to issue any warrants ordering the payment of any

,
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was settled on the new king and queen, amounting, with the nereditary duties,
to 700,000l. per annumj(x) and tho same was continued to queen Anne and Icing
George I.(y) That of king George II., we have seen, was nominally augmented
to(z) 800,000l., and in fact was considerably more; and that of 'his present
majesty is avowedly increased to tho limited sum of 900,000l. And upon the
whole it is doubtless much better for the crown, and also for the peoplo, to have
the revenue settled upon tho modern footing rather than the ancient, For the
crown, because it is more certain, and collected with greater ease: for the
people, because they are now delivered from the feodal hardships, and other
odious branches of the prerogative.
And though complaints have sometimes
been made of tho increase of tho civil list, yet if we consider the sums that
have been formerly granted, the limited extent under which it is now established,
the revenues and prerogatives given up in lieu of it by tho crown, the numerous
branches of the present royal family, and, above all, the diminution of the value
of money, compared with what it was worth in the last century, we must acknowledge these complaints to be void of any rational foundation; and that it
is impossible to support that dignity, which a king of Great Britain should
maintain, with an income in any degree less than what is now established by
parliament.
*334]
*This finishes our inquiries into the fiscal prerogatives of the king, OT
his revenue, both ordinary and extraordinary.
We have therefore no"
chalked out all the principal outlines of this vast title of the law, the supreme
exeeutive magistrate, or the king's majesty, considered in his several capacities
and points of view. But, before we entirely dismiss this subjeet, it may not be
improper to take a short comparative review of tho power of the exeeutive
magistrate, or prerogative of the crown, as it stood in former days, and as it
stands at present. And we cannot but observe, that most of the laws for aacertaining, limiting, and restraining this prerogative, have been made within the
compass of little moro than a century past; from the petition of right in 3 Car.
r. to the present time. So that the powers of the crown are now to all appearance greatly curtailed and diminished since the reign of king James the First;
particularly by the abolition of the starchamber and high commission courts
III tho rcign of Charles the First, and by tho disclaiming of martial law, and the
power of lovying taxos on tho subject by tho same prince; by the disuse of
forest laws for a century past; and by the many excellent provisions enacted
under Charles the Second, especially the abolition of military tenures, purveyance, and pre-emption, the habeas corpus act, and the act to prevent the discontinuance of parliaments for above three years; and sinee the revolution, by the
strong and emphatical words in which our Iibertics are asserted in the bill 01
rights and act of settlement; by the act for triennial, since turned into septennial, elections; by the exclusion of certain officers from the house of commons;
by rendering the seats of the judges permanent, and their salaries Iiberal and
Ibid. 14 March, 1701.
(.) Ibid. 17 March, 1701; 11 Aug.In'-

(0)

(.) Stat. 1 Goo. IT. Co 1.

moneys out of the exchequer, except for the purposes to which such moneys had been
appropriated by the parliament, the officers of the exchequer being also forbidden to
obey any such warrant if issued. In time of war, or when the house is apprehensive of
war breaking out during the recess of parliament, it has not been very uncommon to
grant considerable sums on a vote of credit, to be applied by the crown at its discretion.
Mr. Hallam remarks (Const. Rist. iii. 159) that it is to this transference of the executive
government (for the phrase is hardly too strong) from the crown to the house of commons that we owe the proud attitude which England has maintained in the eyes uf
Europe since the revolution, so extraordinarily dissimilar to her condition under the
Stuarts; the supplies, which were meted out with niggardly caution by former parlia
ments to sovereigns whom they could not trust, having flowed with redundant profuse
ness when parliament could judge of their necessity and direct their application.HARGRAVE.

It is provided by the constitution of the United States (art. 1, s. 9, s. 6) that" no money
_hall be drawn from the treasury but in consequence of appropriations made bylaw."~nARswooD.
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independent; a..d by restraining the king's pardon from obstructing parliamentary impeachments.
Besides all this, if we consider how the crown is impoverished and stripped of all ancient revenues, so that it must greatly rely on
the liberality of parliament for its nccessary support and maintenance, we may
perhaps be led to think that the balance is inclined pretty stron~ly to the popular scale, and that the executive magistrate has neither independence nor power
enough left to form that check upon the lords and commons which the fourders
of our constitution intended.
*But, on the other hand, it is to be considered that every prince, in
*33the first parliament after his accession, has by long usage a truly royal [
o
addition to his hereditary revenue settled upon him for his life; and has never
any oceasion to apply to parliament for supplies, but upon some public necessity
of the whole realm.
This restores to him that constitutional independence
which nt his first accession seems, it must be owned, to be wanting.
And then,
with regard to power, we may find perhaps that the hands of government are
at least sufficiently strengthened;
and that an English monarch is now in no
danger of being overborne by either the nobility or the people. The instruments of power are not perhaps so open and avowed as they formerly were,
and therefore are the less liable to jealous and invidious reflections, but they
are not the weaker upon that account.
In short, our national debt and taxes
(besides the Inconveniences before mentioned) have also in their natural eonse
quellces thrown such a weight of power into the executive scale of government au
we cannot think was intended by our patriot ancestors, who gloriously struggled
for the abolition of the then formidable parts of the prerogative, and, by an unaccountable want of foresight, established this system in their stead. The entire
collection and management of so vast a revenue, being placed in thc hands of
the crown, have given rise to such a multitude of new officers created by and
removable at' the royal pleasure, that they have extended the influence of
governmcnt to every corner of the nation. Witness the commissioners and the
multitude of dependants on the customs, in every port of the kingdom; the
commissioners of excise, 'and their numerous subalterns, in every inland district; the postmasters, and their servants, planted in every town, and upon
every public road; the commissioners of the stamps, and their distributors,
which are full as scattered, and full as numerous; the officers of the salt duty,
which, though a species of excise, and conducted in the same manner, are yet
made n distinct corps from the ordinary managers of that revenue] the surveyors of houses and windows; the receivers of the land-tax] the managers of
lotteries, and the commissioners of hackney coaches; all which *are [*336
either mediately or immediately appointed by the crown, and removable
1
at pleasure, without any reason assi~ned: these, it requires but little penetration
to see, must give that power on WhICh they depend for subsistence an influence
most amazingly extensive.
To this may be added the frequent opportunities
of conferring particular obligations, by preference in loans, subscriptions, tickets,
remittances, and other money transactions, which will greatly increase this in.
fluence; and that over those persons whose attachment, on account of their
wealth, is frequently the most desirable. All this is the natural, though perhaps
the unforeseen, consequence of erecting our funds of credit, and, to support
them, establishing our present perpetual taxes: the whole of which is entirely
new since the restoration in 1660, and by far the greatest part since the revolution in 1688. And tho same may be said with regard to the officers in our
numerous arn.y , and the places which the army has created. All which put
together givp the executive power so persuasive an ener~ with respect to the
persons themselves, and so prevailing an interest with their friends and families,
:'9 will amply make amends for the loss of external prerogative.
But though this profusion of offices should have no effect on individuals,
tl.ere is still another newly acquired branch of power; and that is, not the influence only, but the force, of a disciplined army: paid indeed ultimately by the
people, but immediately by the crown; raised by the crown, officered by the
crown, commanded by the crown. They are kept on foot, it is true, only from
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year 1.0 year, and that by the Ilow02rof parliament; but during that year they
must, by the nature of our constitution, if raised at all, be at the absolute disposal of the crown. And there need but few words to demonstrate how great
a trust is thereby reposed in the prince by his people: a trust that is more than
equivalent to a thousand little troublesome prerogatives.
Add to all this, that, besides the civil list, the immense revenue of almost
seven millions sterling, which is annually paid to the creditors of the public, or
*337] carried to the sinking *fund, is first deposited in the royal exchequer,
and thence issued out to the respective offices of payment. This revenue the people can never refuse to raise, because it is made perpetual by act of
parliament: which also, when well considered, will appear to be a trust of great
deliracy and high importance.
Upon the whole, therefore, I think it is clear, that whatever may have become of the nominal, the real power of the crown has not been too far weakened
by any transactions in the last century. Much is indeed given up; but much is
also acquired. The stern commands of prerogative have yielded to the milder
voice of influence; the slavish and exploded doctrine of non-resistance has given
way to a military establishmcnt by law; and to the disuse of parliaments has
succeeded a parliamentary trust of an immense perpetual revenue. When, indeed, by the free operation of the sinking fund, our national debts shall be lessened; when the posture of foreign affairs, and the universal introduction of a
well-planned and national militia, will suffer our formidable army to be thinned
and regulated; and when, in consequence of all, our taxes shall be gradually
reduced; this adventitious power of the crown will slowly and imperceptibly
diminish, as it slowly and imperceptibly rose. But till that shall happen, It will
be our especial duty, as good subjects and good Englishmen, to reverence the
crOWD,and yet guard against corrupt and servile influence from those who are
intrusted with its authority; to be loyal, yet free; obedient, and yet independent; and, above every thing, to hope that we may long, very long, continue
to be governed by a sovereign who, in all those public acts that have personally
proceeded from himself, hath manifested the highest veneration for the free constitution of Britain; hath already in more than one instance remarkably strengthened its outworks; and will, therefore, never harbour a thought, or adopt a per·
suasion, in any the remotest degree detrimental to public liberty.

CHAPTER IX.
OF SUBORDINATE

MAGISTRATFl:!.

IN a former chapter of these commentaries(a) we distinguished magistrates
into tWOkinds: supreme, or those in whom the sovereign power of the state
resides; and subordinate, or those who act in an inferior secondary sphere. We
have l:itherto considered the former kind only; namely, the supreme legislative
power or parliament, and the supreme executive power, which is the king: and
are now to proceed to inquire into the rights and duties of the principal sub.
ordinate magistrates.
And herein we are not to investigate the powers and duties of his majesty's
great officers of state, the lord treasurer, lord chamberlain, the principal seeretaries, or the like; because I do not know that they are in that capacity in any
considerable degree the objects of our laws, or have any very important share
cf magistracy conferred upon them: except that the secretaries of state are
allowed the power of commitment, in order to bring offenders to tria1.(b)
Ncither shall I here treat of the office and authority of the lord chancellor, or
the other judges of the superior courts of justice; because they will find a more
nroper place in the third part of these commentaries. Nor shall I enter into
(0)

cs,u, par 146.
'!5<l

(.) 1 Leon ~
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any minute disquil:!itions!with regard ~o the rights and dignities of maYl)rs and
"'aldermen, or other magiatrates of particular corporations; because these [*330
are mere private and strictly municipal riQhts, depending entirely upon
.
the domestic constitution of their respectIve franchises. But the magistrates
and officers, whose rights and duties It will be propcr in this chapter to consider, are such as are generally in use, and have a jurisdiction and authority
dispersedly throughout the kingdom: which are, principally, sheriffs, coroners,
justices of the peace, constables, surveyors of highways, and overseers of the
poor. In treating of all which I shall inquire into, first, their antiquity and
ori~inal; next, the manner in which they are appointed and may be removed i
ana, lastly, their rights and duties. And first of sheriffs.
1. The sheriff is an officer of very great antiquity in this kingdom, his name
being derived from two Saxon words, rClpe hepera, the reeve, bailiff, or officer
of the shire. He is called in Latin vice-comes, as being the deputy of the earl
or comes j to whom the custody of the shire is said to have been committed at
the first division of this kingdom into counties. But the earls in process of
time, by reason of their high employments and attendance on the king's person,
not being able to transact the business of the county, were delivered of that
hurd en :Cc) reserving to themselves the honour, but tho labour was laid on tho
sheriff So that now the sheriff docs all tho king's business in the county; and
though he be still called vice-comes, yet he is entirely independent of, and not
subject to, tho earl i the king by his letters-patent committing custodiam comita·
tus to the sheriff, and him alone.
Sheriffs were formerly chosen by the inhabitants of the several counties. In
confirmation of which it was ordained by statute 28 Edw. I. c. 8, that the
people should have election of sheriffs in every shire, where the shrievalty is
not of inheritance. For anciently in some counties the sheriffs were hereditary;
as I apprehend they were in Scotland' till the statute 20 Geo. II. e. 43; and still
continue in the county of Westmoreland to this day:2 *tbe city of Lon- [*340
don having also the inheritance of the shrievalty of Middlesex vested in
their body by charter. Cd)! The reason of these popular elections is assigned in
the same statute, c. 13, "that the commons might choose such as would not bo
II. burden to them."
And herein appears plainly a strong trace of the democratical part of our constitution; in which form of government it is an indls(.) Dalton oC Sherltr., c. L

(d) 3 Rep. 72.

1 The Scotch sheriff differs v.ery considerably
from the English sheriff. The Scotc!. sheriff
is properly a judge, and by statute 20 Geo. II. c. 43, he must be a lawyer of three years,
standing, and is declared incapable of acting in any cause for the county of which he is
sheriff. He is called sheriff-depute ; he must reside within the county four months in
the year; he holds his office ad vitam aut culpam. He may appoint substitutes, who, as
well as himself, receive stated salaries. The king may appoint a high sheriff for the term
of one year only. The civil jurisdiction of the sheriff-depute extends to all personal
actions on contract, bond, or obligation, to the greatest extent; and generally in all civil
matters not especially committed to other courts. His criminal junsdiction extends to
the trial of murder, though the regular circuits of the courts of justiciary prevent such
trials occurring before him. He takes cognizance of theft, and other felonies, and all
offences against the police. His ministerial duties are similar to those of sheriffs in
Fdlgland.-CUITTY.
2 The earl of Thanet
is hereditary sheriff of Westmoreland.
This office may descend
to, and be executed by. a. female; for" Ann, countess of Pembroke, had the office of
hereditary sheriff of Westmoreland, and exercised it in person. At the assizes at Applebv
she sat with the judges on the bench."
Harg. Co. Litt. 3~6.-CHRISTlAN.
•
I The election of the sheriffs of London and Middlesex
was granted to the citizens ot
London forever, in very ancient times, upon condition of their paying 300l. a year to the
king's exchequer.
In consequence of this grant, they have always elected two sheriffs,
though these constitute together but one offirer; and, if one die, the other cannot act
till another is elected.
4 Bac, Abr. 447. In the year 1748, the cOI'lloration of London
made a by-law, imposing a fine of 600l. upon every person who, being elected, should
refuse to serve the office of sheriff. See the case of Evans, Esq., and the chamberlain oC
London 2 Burn, E. L. 185.-CHRISTIAN.
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pensable requisite that the people should choose their own magistrates.(e) This
election was in all probability not absolutely vested in the commons, but required the royal approbation. For, in the Gothic constitution, the judges of the
county courts (which office is executed by our sheriff) were elected by the
people, but confirmed by the king; and the form of their election was thus
managed: the people, or incolas territorii, chose twelve electors, and they nominated three persons, ex quibus rex unum conjirmabat.(f)
But with us in England
these popular elections, growing tumultuous, were put an end to by the statute
9 Edw, II. st. 2, which enacted that the sheriffs should from thenceforth be
assigned by the chancellor, treasurer, and the judges; as being persons in whom
the same trust might with confidence he reposed. By statutes 14 Edw. III. c.
7,23 Hen. VI. c. 8, and 21 Hen. VIII. c. 20, the chancellor, treasurer, president
of the king's council, chief justices, and chief baron, are to make this election;
and that on the morrow of AU Souls, in the exchequer. And the king's letterspatent, appointing the new sheriffs, used commonly to bear date the 6th day of
November.(g) The statute of Cambridge, 12 Ric. II. c. 2, ordains that the chancellor, treasurer, keeper of the privy seal, steward of the king's house, the
king's chamberlain, clerk of the rolls, the justices of the one bench and tho
other, barons of the exchequer, and all other that shall be called to ordain,
name. or make justices of the peace, sheriffs, and other officers of the king,
shall be sworn to act indifferently, and to appoint no man that sueth either
privily or openly to be put in office, but such only as they shall judge to be the
*341] best and most sufficient. And the custom now is (and has been at least
*ever since the time of Fortescue,(h) who was chief justice and chancellor to Henry the Sixth) that all the judges, together with the other great
officers and privy counsellors, meet in the exchequer on the morrow of All
Souls yearly, (which day is now altered to the morrow of St. Martin by the last
act for abbreviating Michaelmas term.) and then and there the judges propose
three personR, to be reported (if approved of) to the king, who afterwards appoints one of them to be sheriff.'
This custom, of the twelve judges proposing three persons, seems borrowed
from the Gothic constitution before mentioned; with tbis difference, that among
the Goths the twelve nominors were first elected by the people themselves.
And this usage of ours at its first introduction, I am apt to believe, was founded
C,) !lontesq. 8p. L. b. 2, Co 2(f) snemh, de jure Goth. L 1, c. 3.

(.) Stat. 12 Edw. IV. c.l.
(.) D. L. L. c. 2-l.

'The following is the present mode of nominating sheriffs in the exchequer on the
morrow of St. Martin :The chancellor, chancellor of the exchequer, the judges, and several of the privy
council, assemble, and an officer of the court administers an oath to them in old French,
that they will nominate no one from favour, partiality, or any imrroper motive: this
done, the same officer, having the list of the counties in alphabetica order, and of those
who were nominated the year preceding, reads over the three names, and the last of the
three he pronounces to be the present sheriff; but where there has been a pocket-sheriff.
he reads the three names upon the list, and then declares who is the present sheriff. If
any of the ministry or judges has an objection to the names, he then mentions it, anti
another gentleman is nominated in his room; if no objection is made, some one rises
and says, .. To the two gentlemen I know no objection, and I recommend A. B., Esq., in
the room of the present sheriff."
Another officer has a paper with a number of names given him by the clerk of assize
f(·r each county, which paper generally contains the names of the gentlemen upon the
former list, and also of gentlemen who are likely to be nominated; and whilst the three
are nominated, he prefixes 1, 2, or 3 to their names, according to the order in whicb
they are placed, which, for greater certainty, he afterwards reads over twice. Several
objections are made to gentIemen,-some,
perhaps, at their own request; such as that
they are abroad, that their estates are small and encumbered, that they have no equipage,
that they are practising barristers, or officers in the militia, &c.
The new sheriff is generally appointed about the end of the following Hilary term
This extension of the time was probably in consequence of the 17 Edw. IV. c. 7, which
enables the old sheriff to hold his office over Michaelmas and Hilary terms.-CuRISTIAlif
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opon some statute, though not now to be found among our printed laws: first,
because it is materially different from the direction of all the statutes befor'e
mentioned. which it is hard to conceive that tho judges would have countenanced by their concurrence, or that Fortescue would have inserted in his
book, unless by the authority of some statute: and also, because a statuto is
expressly referred to in the record, which Sir Edward Coke tells us,(O he
transcribed from the council book of 3 March, 34 Henry VI. and which is in
substance as follows.' The king had of his own authority appointed a man
sheriff of Lincolnshire, which offico he refused to take upon him: whereupon
the opinions of the judges were taken, what should bo done in this bohalf. And
the two chief justices, Sir John Fortescuo and Sir John Prisot, delivered the
unanimous opinion of them all: "that the king did an error when he made a
person sheriff, that was not chosen and presented to him according to the
statute; that the person refusing was liable to no fine for disobedience, as if he
had been one of the three persons chosen according to the tenor of the statutej'
that they would advise the king to have recourse to the three persons that wero
chosen according to the statute, or that some other thrifty man be entreated to
occupy the office for this year; and that, the noxt year, to eschew such inconveniences, the order of tho statute in this behalf made bo observed."
But notwithstanding this unanimous resolution of *all the judges of England,
[*34"
thus entered in the council book, and the statute 34 & 35 Hen. YIII. c.
~
26, §61, which expressly recognises this to be the law of the land, some of our
writersCJ) have affirmed, that the king, by his prerogative, may name whom
he pleases to be sheriff, whether chosen by the judges or no. This is grounded
on a very particular case in the fifth year of queen Elizabeth, when, by reason
of tho plague, there was no Michaelmas term kept at Westminster; so that tho
judges could not meet there' in crastino animarum to nominate the shoriffa:
whereupon the queon named them herself, without such previous assembly,
appointing for the most part one of tho two remaining ill the last year's Iist.fk)
And this ease, thus circumstanced, is the only authority in our b.ioks for t)IO
niakin~ these extraordinary sheriffs. It is true, the reporter adds, that it was
held that tho queen by her prerogativo might make a sheriff without tho
election of tho judges, non obstante aliquo statuto in contrarium: but tho doctrine
of non obstante's, which sets tho prerogative above the laws, was effectually
demolished by the bill of rights at the revolution, and abdicated WestminstCl
hall when king James abdicated the kingdom.
However, it must bo acknowledged, that the practice of occasionally naming what are called pocketsheriffs, by the sole authority of the crown, hath uniformly continued to the
(t') 2 Just. 559.

UJ

(I) Dyer, 2"..5.

Jenkins, 229.

5 I 11minclined to disagree with the learned judge's conjecture that the present prao
tice originated from a statute which cannot now be found; because if such a statute ever
existed, it must have been passed between the date of this record, the 34 Henry Vr., and
the statute 23 Henry Vr. c. 8, referred to by the learned commentator in the preceding
page; for that statute recites and ratifies the 14 Edw, III. c. 7, which provides only for
the nomination of one person to fill the office when vacant; yet the fonner statute,
9 Edw. II. st. 2, leaves the number indefinite, viz.: sheriffs shall be assigned by the
chancellor, &c.; and if such a statute had passed in the course ot' those eleven years, it
is probable that it would have been referred to by subsequent statutes.
I should conceive that the practice originated from the consideration that, M the king was to confirm
the nomination by his patent, it was more convenient and respectful to present three to
him than only one; and though this proceeding did not exactly correspond with the
directions of the statute, yet it was not contrary to its spirit, or in strictness to its letter;
and therefore the judges might, perhaps, think themselves warranted in saying that the
three persons were chosen according to the tenor of the statute.-CuRISTlAN.
• In the King va. Woodrow, 2 T. R. 731, an information was granted against a person
80 refusing, and the reason assigned was, "because the vacancy of the office occasioned
a stop of public justice." It should also seem that indictment would properly have
lain, but that the Information WM granted because the year would be nearly expired
before the indictment could be tried.-CHITTY.
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reign of his present majesty; in which, I believe, few (if any) compulsory instances have occurred.'
r WJlen the king appoints a person sheriff, who is not one of the three nominated ;
the exchequer, he is called a pocket-sheriff. It is probable, that no compulsory insta, .:
of the appointment of a pocket-sheriff ever occurred; and the unanimous opinion
the judges, preserved in the record cited by the learned commentator from 2 Inst. 55:1,
precludes the possibility of such a case. This is an ungracious prerogative; and whenever it is exercised, unless the occasion is manifest, the whole administration of justice
throughout one county for a twelvemonth, if not corrupted, is certainly suspected. The
cause ought to be urgent or inevitable when recourse is had to this prerogative.-

(.r

CHRISTIAN.

The sheriff, after nomination to his office, and before delivery to him of his patent,
must enter into a recognizance in the exchequer, under pain of 100l., for payment of his
proffers and all other profits of the sheriffwick, to make account and appoint a suffi
cient under-sheriff for execution of process. See Com. Dig. tit. Viscount, A. (2.) Dalt.
Sh. 7, 2 & 3 Edw. VI. c. 34. How to do this, see Impey's Off. of Sheriff, 11. Dalt.
Sheriff, 291. See form of recognizance, Impey, 18. So he must find surety for performing his office, if the king please. Mad. 642.
After such recognizance given, he must procure out of chancery the patent of office,
the patent of assistance, and the writ for discharge of the old sheriff. Crompt. Off. of
Sher.202,203.
Vide County, (B. 1, &c.) See form of patent, Impey, 18, form of patent
of assistance, 19. See also form of writ of discharge, Impey, 19. Also, before the
sheriff acts in his office, he must, by 3 Geo, I. c.15, take an oath that he will truly serve
the king in the office of sheriff, &c.; truly keep the king's rights, and all that belongeth
to the crown, &c.; not respite the king's debts for gift or favour; where it may be done
without great grievance, rightfully treat the people in his bailiwick, &c.; truly acquit at
the exchequer all those of whom he shall receive any thing of the king's debts; nothing
take whereby the king may lose, or his right be letted, &c.; truly return and serve the
king's writs, &c.; take no bailiffs but such as he will answer for, &c.; return reasonable
rssues, &c.; make due panels, &c.; hath not nor will not let to farm, &c. his sheriffwick,
Ilr any office belonging to it; truly execute the laws, and in all things behave himself
lor the honour of the king and good of his subjects, and discharge his office to the best
of his skill and power. Crompt, Off. Sh. 202. Vide for his oath the st. 3 Geo. I. c. 15, 8.
18. Mad. 640, and Burn. J. 24 ed., by Chetwynd, tit. Sheriff. The breach of this oath,
though a high offence, is not perjury. 11 Co. 98; but see Dy. 61, a.
The sheriff, (except of Wales, London, Middlesex, counties palatine, or of any city or
town being a county within itself,) within six months after his election, must take and
subscribe the oaths of allegiance, supremacy, and abjuration, in one of the courts at
Westminster, or the general or quarter session where he resides, between nine and twelve
in the forenoon, (1 Geo. stat. 2, c. 13, s. 2. 2 Geo. II. c. 31, s, 3, 4. 9 Geo. II. c. 26, s. 3,)
and must, within six months after admittance and receiving his authority, (16 Geo. II.
c. 30, s, 3,) receive the sacrament and subscribe the declaration against transubstantiation. 25 Car. II. c. 2, s. 2, 3, 9.
The new sheriff being appointed and sworn, he ought at or before the next county
court to deliver a writ of discharge to the old sheriff, who is set over all the prisoners in
the gaol severally by their names (together with all the writs) precisely, by view and
indenture between the two sheriffs, wherein must be comprehended all the actions which
the old sheriff hath against every prisoner, though the executions are of record. And
till the delivery of the prisoners to the new sheriff, they remain in the custody of the
old sheriff, notwithstanding the letters-patent of appointment, the writ of discharge, and
the writ of delivery; neither is the new sheriff obliged to receive the prisoners but at the
gaol only. But the office of the old sheriff ceases when the writ of discharge cometh to
him. Wood's Inst, b. I, c. 7.
By stat. 20 Geo. II. c. 37, the old sheriff must tum over to his successor, by indenture
and schedule, all such writs and process as remain unexecuted, and the new sheriff must
execute and return the same.
When a sheriff quits his office, the custody of the county gaol can only belong to his
successor, The county gaol is the prison for malefactors, and the sheriff ought to keep
them there; but prisoners for debt, &c., where action lies against the sheriff for their
escape, may be kept in what place the sheriff pleases. 1 Ld. Raym. 136.
The new sheriff, at the first county court after his election and the discharge of the
old sheriff, must read or cause to be read his patent and writ of assistance, and also
nominate his under-sheriff, or county clerk, and depute, appoint, and proclaim four
deputies at the least in that county, to make replevins fOI the ease of the county, (the
deputies not to be twelve miles distant one from another, in every quarter of the county,
'ne to grant replevins in the sheriff's name and to make deliverance of distresses,) ani!
2~8
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Sheriffs, by virtue of several old statutes, are to continue in their offlce nc
longer than one year: and yet it hath been sald(l) that a sheriff may be appointed durante bene placito, or during the king's pleasure; and so is the form of
the royal writ.(m) Therefore, till a new sheriff be named, his office cannot be
determined, unless by his own death, or the demise of tho king; in which lnst
case it was usual for the successor to send a new writ to the old sheriff;(n) but
now by statute 1 Anno, st. 1, c. 8, all officers appointed by tho *prc- [*34R
ceding king may hold their offices for six months after the king's de.
mise, unless sooner displaced by the successor. 1Vo may further obscrve,
that by statuto 1 Ric. II. c. 11, no man that has served tho office of sheriff
for one year, can be compelled to servo the Barno again within three years
after,"
We shall find it is of the utmost importance to have tho sheriff appointed
according to law, when we consider his power and duty. These are either as a
judge, as the keeper of the king'p peace, as a ministerial officer of the superior
courts of justice, or as the king's bailiff.
In his judicial capacity he is to hear and determine all causes of forty shillings' value and under, in his county court, of which more in its proper place;
and he has also a judicial power in divers other civil cases.(o) He IS likewise
to decide the elections of knights of the shire, (subject to the control of
the house of commons,) of coroners, and of verdcrors; to judge of the
qualifications of voters, and to return such as he shall determine to be duly
elected .
.As the keeper of the king's peace, both by common law and special commission, he is the first man in the county, and superior in rank to any nobleman
therein, during his office.(p) ITe may apprehend, and commit to prison, all
persons who break the peaee, or attempt to break.it; and may bind anyone in
recognizance to keep the king's peace," He mn)", and is bound ex officio to
pursue and take all traitors, murderers, felons, and other misdoers, and ~ommit them to gaol for safe custody. He is also to defend his county against any
of the king's enemies when thoy come into the land: and for this purpose, as
vell as for keeping the peace and pursuing felons, he may command all the
people of his county to attend him; which is called tho posse comitatus, or powcr
of the county:(q) and this summons every pcrson above fifteen years old, and
under the degree of a peer, is bound to attend upon warning,(r) *under [*344
pain of fine and imprisonment.(s)
But though tho sheriff' is thus the
principal conservator of the peace in his county, yet by tho express directions
of the great charter,et) he, to.l£ether with the constable, coroner, and certain
other officers of the king, are forbidden to hold any pIens of the crown, or, in
1) 4 nep. 32.
Dalt. or Sheriff>, 8.
or SherIffs, 1.
1-).. ) Dalt.
(.) Dalt. c. 4.
(1')

(I) Dalt. c. 95•
r) Lamb, Erren, 315.
~') Stat. 2 lIen. V. c. 8.
(') Cap. 17.

1 Roll. Rep, 231.

rhe sheriff, for every month he shall lack such deputies, shall forfeit 5/.; and within
two months next after he hath received his patent he may appoint such deputies, &c.
Dalt.19.
Formerly, if a person refused to take upon him the office of sheriff, he was punished
in the starchamber; but now, if he refuses to take the office, or the oaths, or officiates
as sheriff before he has qualified himself, he may be proceeded against by information in
the Kmg's Bench, (Cath. 307. 3 Lev. 116. 2 Mod. 300. Dyer, 167;) and this though he
was excommunicated, whereby he cannot take the test to qualify himself, (R. 2 Mod
300,) or was not qualified by taking the sacrament within a year preceding. Vide 4 Mod.
269. Salk. 167. 1 Ld. Raym. 29. 2 Vent. 248.-CIlITTY.
•If there be other sufficient within the county. Until a different regulation was made
by 8 Eliz. e. 16, in II great many instances two counties had one and the same 6heriff:
this is still the case in the counties of Cambridge and Huntingdon.c-Cnersrrxx,
t If resisted in execution of his office, he may imprison the party until he be carried
before a magistrate. I Saund. 81. So if, at II county court held for the election of knighh
of the shire, a. freeholder interrupt the proceedings by making a disturbance, the sheriff
may order him to be taken into custody and taken before a justice of the peace
1 'rs!'unt. 146.-CHlTTY.
250

B-H

OF THE RIGHTS

rBOOR L

other words, to try any criminal offence. For it would be highly unbecoming,
that the executioners of justice should be also the judges; should impose, atl
well as levy, fines and amercements; should one day condemn a man to death,
and personally execute him the next. Neither may he act as an ordinary
justice of the peace during the time of his office:(u) for this would be equally
inconsistent: he being in many respects the servant of the justices.
In his ministerial capacity the sheriff is hound to execute all process issuing
from the king's courts of justice,"
In the commencement of civil causes,
he is to serve the writ, to arrest, and to take bail; when the cause comes to
trial, he must summon and return the jury; when it is determined, he must see
the judgment of the court carried into execution.
In criminal matters, he
also arrests and imprisons, he returns the jury, he has the custody of the
delinquent, and he executes the sentence of the court, though it extend to death
itself.
.As the king's bailiff, it is his business to preserve the rights of the king
within his bailiwick; for so his county is frequently called in the writs; a word
introduced by the princes of the Norman line, in imitation of the French, whose
territory is divided into bailiwicks, as that of England into counties.(w)
he
must seize to the king's use all lands devolved to the crown by attainder or
escheat; must levy all fines and forfeitures; must seize and keep all wairs,
wrccks, estrays, and the like, unless they be 19:anted to some subject; and must
also collect the king's rents within the bailiwick, if commanded by process from
the exchequer.ex)
*345]
*To execute these various offices, the sheriff has under him many inferior officers; an under-sheriff, bailiffs, and gaolers; who must neither
buy, sell, nor farm their offices, on forfeiture of 500l.(y)1l
C-) Stat. 1 ~Iar. at. 2, c.8.

C-) Fortese,

de L. L. c. 2-1.

Co) Dalt. c. O.

C.) Stat.

3 000.1. c. 15.

10 By the common law, sheriffs are to some purposes considered as officers of the courts,
as the constable is of the justices of the peace. Salk. 175. 2 Lord Ray. 1195. Fortes.
129. Tidd, 8 ed, 52. As writs and process are directed to the sheriff, neither he nor his
officers are to dispute the authority of the court out of which they issue, but he and his
officers are at their peril truly to execute the same, and that according to the command
of the said writs, and hereunto they are sworn, (Dalt. 104;) and he must do the duty of
his office and show no favour, nor be guilty of oppression.
Dalt, 109. But the sheriff
ought to be favoured before any private person. 4 Co. 33.
The statutes relating to the sheriff's accounts are the 27 Edw. I.s, 1, c. 2. 4 Hen. V
c. 2. 2 &, 3 Edw. VI. c. 4. 13 &, 14 Car. II. c. 21. 3 Geo. I, c. 15, and see Com. Dig. tit
Viscount, G.-CmTTv.
11 As to under-sheriffs
in general, see Bac, Ab. Sheriff, H. Com. Dig. Viscount B.
The sheriff is not bound to make an under-sheriff, (Hob. 13, sed vid, 1 & 2 P. & M. c 12,)
and the sheriff may remove him when he pleases. and this though he makes him irremovable. Id. The under-sheriff is appointed by deed, which is afterwards filed in the
king's remembrancer's
office in the exchequer.
Hob. 12. By the 27 Eliz. c. 12, the
under-sheriff, except of counties in Wales and county palatine of Chester, must take an
oath which is now prescribed by the 3 Geo. I. c. 15. HI' must also take the oaths of allegiance, &c. in the same manner as the high-sheriff, and within the same time, (see IlUpra,
note;) and he must not intermeddle with the office before such oath is taken, on pain of
forfeiting 40[. 27 Eliz. c. 12.
.
.
For security to the sheriff, the under-sheriff usually gives a bond of indemnity to save
the sheriff harmless; to make account in the exchequer, and procure the high-sheriff's
discharge, to return juries, with the privity of the sheriff, to execute no process of weight
without the sheriff's privity, to account to the sheriff and attend him, to be ready to
attend the sheriff; for his good behaviour in his office, to take or use no extortion, to
give attendance at the king's court.
See Dalt, c. 2, p, 20. To indemnify him from
escapes. Hob. 14. But a bond or covenant that the under-sheriff shall not execute prDcess, &c. without the sheriff's consent, is void; for when the sheriff appoints his undersheriff; he ex consequenti gives him authority to exercise all the ordinary office of the
sheriff himself.
Hob. 13.
The under-sheriffmay
do all that the sheriff himself can do except that which the
sheriff himself ought to do in person, as to execute B writ of waste, redisseisin, partition,
<lower, &c., (6 Co. 12. Hob. 13. Dalt.34.
Jenk. 181;) for in all cases where the writ
rommands the sheriff to go in person, there the writ is his commission, from which he
260
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The under-sheriff usually performs all the duties of the office;1%a very few
only excepted, where the personal presence of the high-sheriff is necessary
But no under-sheriff shall abide in his office above one J·car;(z) and if he does,
by statute 23 Hen VI. c. 8, he forfeits 200l., a very large penalty in those early
days. And no under-sheriff or sheriff's officer shall practise as an attorney
during the time he continues in such office:(a) for this would be a great inlet to
partiali ty and oppression. But these salutary regulations arc shamefully evaded,
by practisin~ in the names of other attorneys, and putting in sham deputies by
way of nominal under-sheriffs: by reason of which, says l)alton,(b) tho undersheriffs and bailiffs do grow so cunning in their several places, that they are
able to deceive ..and it may well be feared that many of them do deceive, both
the king, the high-sheriff, and the county.
Bailiffs, or sheriff's officers, are either bailiffs of hundreds, or special bailiffs."
Bailiffs of hundreds are officers appointed over those respective districts by the
sheriffs, to collect fines therein; to summon juries; to attend the judges and
justices at the assizes, and quarter sessions; and also to execute writs and pro(OJ Stat. 42 Edw. Ill. c. 9.
(oj stat. 1Hen, v. c. 4.

(lj Of SheriJr., c. 115.

cannot deviate.
Dalt, 34. The under-sheriff hath not, nor ought to have, any interest
in the office itself, neither may he do any thing in his own name, (Salk. 96,) but only in
the name of the high-sheriff, who is answerable for him, because the writs are directed
~ the high-sheriff.
If the sheriff dies before his office is expired, his under-sheriff or
deputy shall continue in office, and execute the same in the deceased sheriff's name
until a new sheriff be sworn, and he shall be answerable, and the security given by
the under-sheriff to the deceased sheriff is to continue during the interval.
3 Geo. I. c.
15, s. 8.
lly 3 Geo. I. c. 15, none shall sell, buy, let, or take to farm the office of under-sheriff,
&c., or other office belonging to the office of high-sheriff, nor contract for the same for
money or other consideration, directly or indirectly, &c., on pain of 500[., a moiety to the
king and a moiety to him who shall sue, provided the suit be in two years, provided that
nothing in that act shall prevent the sheriff, under-sheriff, &c. from taking the just fees
and perquisites of his office, or from accounting for them to the sheriff, or giving security
to do so, or from giving, taking, or securing a salary or recompense to the under-sheriff,
or the under-sheriff in case of sheriff's death from constituting a deputy.
Dalt 3, 514.
Hob. 13. 2 Brownl, 281.
If an action is brought for a breach of duty in the office of sheriff, it should be against
tLe high-sheriff, as for an act done by him, and not against the under-sheriff;
and if it
proceeds from a fault of the under-sheriff or bailiff, that is matter to be settled between
them and the high-sheriff.
Cowp. Rep. 403. In Ireland, however, this is otherwise, exeept the wrong complained of was the immediate act or default of the high-sheriff.
57
Geo. III. c. 68, s, 9.
If the attorney for the defendant was under-sheriff, that would be ground of challenge
to the array, but not for a motion for a new trial. 1 Smith's Rep. 304.-CIIITTY.
12 In Laicock's
case, 9 R. 49, Latch. 187, s, c., the action was brought against the undersheriff for a false return of rwn est inventus. It appeared that whilst the writ was pending,
and before the return, the under-sheriff had sight of the defendant;
but ruled, that the
action did not lie against the under-sheriff, for the high-sheriff only is chargeable, and
not the under-eheriffl=-Cmr-rr.
IS The sheriff's
bailiffs are to take the oaths appointed by stat. 27 Eliz. c. 12; they are
to be sworn to the supremacy and for the exercise of their office, under 40[.; and if they
commit any act contrary to their oath, they shall lose treble damages.
See Impey, Off.
ofSh.43.
By 1 Hen. V. c. 4, R. M. 1654, K. B. no sheriff's bailiff shall be attorney in the king'.
courts during the time he is in office.
No sheriff's officer, bailiff, or other person can be bail in any action, (R. M. 14 Geo.
II. 2. Strange, 890. 2 Bla, Rep. 799. Loft. 155. See Tidd, 8 ed, 79,) nor take any warrant of attorney.
R. E. 15 Car. II.
Of the duties of bailiffs, see Impey, Off. of Sheriff, 43. Hawk. P. C. Index, tit. Bailiff.
By 23 Hen. VI. c. 10, judges of assize shall inquire into the conduct of bailiffs, ana
punish them for any misdeed in office. They are liable to be proceeded against summarily for extortion, under 32 Geo. II. c. 28, s. 11. 2 Bos. & Pul. 8S.
If sheriff appoint a special bailiff to arrest defendant at request of plamtiff he cannot
be ruled to return the writ, (4 T. R.119. 1 Chitty's Rep. 613;) but he is, notwithstanding,
responslhlo for the safe eustodv c.r defendant after arrested. 8 Term. Bep. 505.-CIIITfY
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cess in the several hundreds. But, as, these are generally plain men, and not
thoroughly skilful in this latter part of their office, that of serving writs, and
making arrests and executions, it is now usual to join special bailiffs with them;
who are /?enerall)? mean peraons, employed by the sheriffs on account only of
their adroitness and dexterity in hunting and seizing their prey. The sheriff
*3!6] being *answerable for the misdemeanors'! of these bailiffs, they are therefore usually bound in an obligation with sureties for the due execution
of their office, and thence are called bound-bailiffs; which the common people
have corrupted into a much more homely appellation.
Gaolers are also the servants of the sheriff, and he must be responsible for
their conduct.:' Their business is to keep safely all such persons as are committed
Ii See Drake V8. Sykes, 7 T. R. 113.
Doe d. James va. Brawn, 5 B. & A. 243. Thes"
cases discuss the question of the civil ability of the sheriff for the acts of these men. It
thence appears that it is not every obnoxious deed committed by them, while holding
the office of sheriff's bailiffs, that subjects the sheriff to the consequences of such deeds;
but it must appear that he employed them in the particular Instance-=-Carerr.
The term" misdemeanor" is not used here in its strict legal sense of criminal misfeasance
or non-feasance: at least, it must not be understood that the sheriff is criminally answerable for any thing done or left undone by his bailiffs. Civilly he is responsible for the
misconduct of his officer when charged by him with the execution of the law, but then
he must in every particular case be connected with the bailiff by evidence: it will not
be enough to show that the person doing the act held the office of sheriff's bailiff, but
he must be proved to have been employed by the sheriff in this particular instance.
The rule is otherwise with the under-sheriff: he is the general deputy of the sheriff; and
his acts for all civil purposes are the acts of the sheriff, without showing his appointment
or any special authority in each particular case. Drake V8. Sykes, 7 T. R. 113. James vs.
Brawn, 5 B. & -A. 243.-CoLERIDGE.
There are two kinds of deputies of a sheriff; a general deputy or under-sheriff who,
by virtue of his appointment, has authority to execute all the ordinary duties of the
office, and a special deputy, who is officer pro hac tice, to execute a particular writ on
some certain occasion. Allen va. Smith, 7 Halst, 159. No deputy can transfer his general
powers, but he may constitute a servant or bailiff to do a particular act: hence an undersheriff may depute a person to serve a writ. Hunt vs. Burrel, 5 Johns. 137. The sheriff
is liable for the acts of his deputies, and it is not necessary to show a particular warrant
to the officer, nor that the sheriff adopts the deputy's acts. Hazard VS. Israel, 1 Binn.
240. This liability extends to all acts done under colour of his office, as in seizing the
goods of one man under an execution against another.
Wilbur V8. Strickland, 1 Rawle,
458. Satterwhite es. Carson, 3 Iredell, 549. Knowlton vs. Bartlett, 1 Peck. 271. But
for personal torts, though committed while about the execution of official duties, the
deputy alone is liable. Smith vs. Joiner, 1 Chip. 62. Harrington va. Fuller, 6 Shep. 277.
The admissions or declarations of a deputy are evidence against the sheriff, where they
accompany the official acts of the deputy or tend to charge him. The State vs. Allen, 5
Iredell, :16. The declarations of an under-sheriff are evidence to charge the high-sherifl
only where his acts might be given in evidence to charge him, and then rather Il3 acu
than as declarations, his declarations being considered as part of the res gesta. Wheeler
es. Hambright, 9 S. & R. 390.--SHARSWOOD.
n The gaol itself is the king's pro bono publico, (2 Inst. 589;) but by 14 Edw. III. e.l0,
the sheriffs are to have the custody of gaols, &c., (and see 13 R. II. c. 15,) except gaols
whereof any persons or body corporate have the keeping of estate of inheritance, or by
succession. 19 Hen. VII. c. 10. Therefore the sheriffs shall put in such keepers for
whom they will answer.
But by 3 Geo. I. c. 15, s. 10, the office of gaoler cannot be
bought or farmed, under 500l. penalty.
By 4 Geo. IV. c. 64, s, 10, the gaoler must not be an under-sheriff or bailiff, nor shall
be concerned in any occupation or trade soever.
When a sheriff quits his office, the custody of the county gaol can only belong to hill
successor. 1 Ld. Raym. 136.
As the gaoler is but the sheriff's servant, he may be discharged at the sh~ff'lI
pleasure; and if he refuse to surrender up or quit possession of the gaol, the sheriffmay
turn him out by force, as he may any private person. Also, they are each of them so
far under the regulation of the court of King's Bench that they will compel the sheriffs
to assign prisoners, &c. and gaolers to surrender up gaols, &c.; and for any abuse of
office the gaoler forfeits it. See Co. Litt. 233, 9. Co. 5. 3 Mod. 143.
The gaoler must reside within the prison. He must not, nor must any person in trust
for him or employed by him, sell, or have any benefit or advantage from the sale of, any
article to any prisoner, nor supply the prison. 4 Geo. IV. c. 64, s. 10. As far lIB prl\Cti
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to them Ly lawful warranto and, if they suffer any such to escape, the shori1r
shall answer it to the king, if it be a criminal matter; or, in a civil case, to the
party injured.(c)
And to this end the sheriff must(d) have lands sufficient
within the county to answer the king and his people." Tho abuses of gaolers
'0)

L'R.' . us, ~ Rep. 34.

(4) 9 Ed .... II. It. 2. 2 Ed.... III. Co 4. ~ I:d....ILL
5 Edw. III. Co 4. 13.t U Car. II. Co 21, i~.
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cable, he must see every, and at least inspect every, cell once in every twenty-four hours;
and in visiting females he must be attended by the matron or other female officer. ld.
He must keep a journal recording as to punishments, &c.and other occurrences of import.
ance, &c., to be laid before justices at sessions, to be signed by the chairman. Id.
The keeper must not put prisoners in irons, unless in case of necessity, (Id.;) and
Beeas to this 1 Hale, 601. 2 Hawk. c. 22, s, 32. 2 Inst, 381.
tho 4 tleo. IV. c.64, s, 40, a penalty is imposed on a gaoler permitting the sale or
spirituous liquors.
In some cases gross cruelty on the part of the gaoler causing death would amount
even to murder. See Fast. 322, 17. How. St. Tri. 398. 2 Stra, !:I56. 1 East, P. C. 331.
Fast. 321. Hale, 432. !Z Hale, 57. 1 Russel on Crimes, 667.
By 4 Geo. IV. c. 64, sect. 41, a power is given to the keeper to examine into and punish
certain offences therein specified; and by sect. 14, gaolers shall attend quarter sessions,
to report actual state of prisons; sect. Itl, returns are to be made at the several assizes,
by keepers of prisons, of the persons sentenced to hard labour. By sect. 20, Iists of
prisoners tried for felony are to be transmitted to the secretary of state, by the keeper.
under penalty of 20l. By sect. 21, the keeper shall deliver to court of Quarter Sessions a
certificate as to how far the rules have been observed, under penalty of 20l.; and see id.
sect. 22. By sect. 34, books are to be kept, in which the visits, &c. of the chapluin, &<'.
shall be entered, and the keeper must take care of it.
In criminal cases, if a gaoler assist a felon in making an actual escape, it is felony at
common law, (2 Leach, 671;) and in some cases it is an escape to Buffera prisoner to
have greater liberty than can be by law allowed him, as to admit him to bail at law, or
Bufferhim to go beyond the limits of the prison. Hawk. b. 2, c. 19, B.5.
A voluntary escape amounts to the same -kind of crime, and is punishable in the same
way as the original offender, whether he be attainted, indicted, or only in custody on
suspicion. 1 Hale, 234. 2 Hawk. c. 19, s, 22. And a person who wrongfully takes on
himself the office of gaoler is as much liable as if he were duly appointed. 1 lIale, 594.
But no one can be punishable in this degree for the fault of a deputy. 1 Salk. 272.
note. Nor can any gaoler be a felon in respect of a voluntary escape, unless at the time
the offence of his prisoner was felony, and cannot be made so by its becoming so afterwards. 1 Hale, 591. Neither can he be thus indicted till after the attainder uf the principal, (Hawk. b. 2, c. 19, s, 26,) though he may be fined for the misprision. Id,
A negligent escape may be punished by fine at common law, 2 Hawk. c. 19, s, 31, and a
sheriff is thus liable for the default of his deputy, id. One instance of such negligence
does not amount to a forfeiture of the gaoler's office, though a repetition of such misfeasance will enable the court to oust him in their discretion. Hawk. b. 2, c. 19, s. 30. See
5 Edw. III. c. 8, as to punishment for marshal's negligent escape. When a gaol is broken
by thieves, the gaoler is answerable; not so if broken by king's enemies. 3 Inst, 52. The
king may pardon a voluntary escape before it is committed. 2 Hawk. c.19, 13.32;and see
further as to prison breach and rescue, post, 4 book, 130, 131.
In civil cases, if the sheriff's gaoler suffer a prisoner to escape, the action must be
brought against the sheriff, not against the gaoler; for an escape out of the gaoler's custody is, by intendment of the law, out of the sheriff's custody. 2 Lev. 159. 2 Jones,
b. 2. 2 Mod. 124. 5 Mod. 414, 416. But an action lies against a gaoler for a voluntary
escape, as well as against the sheriff, it being in the nature of a rescue. 2 Salk. 441.
S Salk. 18; and see further, I\S to the action for escape, post 3 book, 165.
With respect to the gaoler's fees, by 55 Geo. III. c. 50, s. 2, the quarter sessions are to
make allowances to gaolers, &c.; and by s. 3 the allowances are to be paid out of the
county rates. The sec. 11 points out how allowances are to be raised for places which do
not contribute to county rates, and by s. 12, allowances in particular places are to be
paid. The 54 Geo. III. c.97 directs how allowances to the gaoler of Dover Castle prison,
&c. are to be paid. The 55 Geo. III. c. 50, s. 13 inflicts a punishment on gaolers exacting
lilly fee or gratuity from prisoners. And by s, 1 of same act, all fees or gratuities paiJ
o.tgaols and bridewells are abolished, with exception of the king's bench prison, fleet.
marshal sea, and palace courts. Id. s. 14.-CRITTY.
11 This is the only qualification required from a sheriff.
That it was the intention of
our ancestors that the lands of a sheriff should be considerable, abundantly appears from
their having this provision so frequently repeated, and at the same time that they 01>tain&1 a confirmation of magna charta and their most valuable liberties. ABthe sherif\
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And sheriff's officers, towards the unfortunate persons in their custody, are well
restrained and guarded against by statute 32 Geo. II. c. 28; and by statute 14
Geo. III. c. 59, provisions are made for better preserving the health of prisoners,
and preventing the gaol-distemper.
The vast expense, which custom has introduced in serving the office of high.
sheriff, was grown such a burden to the subject, that it was enacted by statute
13 & 14 Car. II. c. 21, that no sheriff (except of London, Westmoreland, and
towns which are counties of themselves) should keep any table at the assizes,
except for his own family, or give any presents to the judges or their servants,
or have more than forty men in livery: yet, for the sake of safety and decency,
he may not have less than twenty men in England and twelvo in Walcs; upon
forfeiture, in any of these cases, of 200l.18
II. The coroner's is also a very ancient office at the common law. ITe 18
called coroner, coronaior, because he hath principally to do with pleas of the
crown, or such wherein the king is more immediately concerned.(e) And in
this light the lord chief justice of the King's Bench is the principal coroner in
the kingdom; and may, if he pleases, exercise the jurisdiction of a coroner in
*347] any part of the realm. (f) But *there are also particular coroners for
cvery county of England; usually four, but sometimes six, and sometimes fewer.(g) This office(h) is of equal antiquity with the sheriff; and was
ordained together with him to keep the peace, when the earls gave up the ward.
ship of tho county.
He is still chosen by all the freeholders in the county court," as by the policy
C,) 2 lost. 31. 4 lost. 271.
(I) 4 Rep. 57.

C') F. N. B. 163.
CO)Mirror, c.1,13.

both in criminal and civil cases, may have the custody of men of the greatest property
in the country, his own estate ought certainly to be large, that he may be above all
temptation to permit them to escape, or to join them in their flight. In ancient times
this office was frequently executed by the nobility and persons of the highest rank in the
kingdom. Eligebantur olim ad hoc o.fficium potentissimi scepe numero totius regni proceres, barones,
comites, duces, interdum et regum filii. Spe!. Gloss. V"lCecom. Bishops also were not unfrequently sheriffs. Richard, duke of Gloucester, (afterwards Richard the Third,) was sheriff
of Cumberland five years together.
Burn, Hist. Cumb. 570. It does not appear that
ehere is any express law to exclude the nobility from the execution of this office, though
It has been long appropriated to eommoners.c-Cnarsrrax,
18 Sheriffs are, in the United States, officers appointed or elected under the constitutions
and laws of the several States, and are the principal conservators of the peace in the
counties to which they belong, and execute the process of the several courts within their
jurisdiction.
Their powers, duties, and liabilities correspond generally with those of
rheriffs nt common law, and they have additional duties and responsibilities by various
statutes The sheriff may take the power of the county,-posse comitatus,-if necessary, to
execute process; and every man is bound to be aiding and assisting, upon order or summons, in preserving the peace and apprehending offenders, and is punishable if he
refuses. 10 Johns. 85.
The federal officers under the government of the United States corresponding in their
functions to sheriffs are denominated marshals. They are appointed for each judicial
district by the President and Senate for the term of four years, but are removable by
the President at pleasure. It is the duty of the marshal to attend the district and circuit courts, and to execute within the district all lawful precepts directed to him, and
to command all requisite assistance in the execution of his duty. There are also various
special duties assigned by statute to the marshals. The appointment of deputies is a
power incident to the office, and the marshal is responsible civiliter for their conduct. and
they are removable not only at his pleasure, but they are also by statute made removable at the pleasure of the district or circuit courts. Act of Congress, Sept. 24, 1789.
1 Story's Laws, 62. 1 Kent's Com. 309.-SnARsWOOD.
11 Stat. 28 E. 1. c. 3 recognises the coroner of the king's house, and consequently, he
is not so chosen. Coroners so chosen are called coroners virtute carte sive commissionil.
The king claims the power of appointing his own coroner by prescription, but the subject cannot claim it except by grant from the crown. Similar, therefore, to the coroner
of the king's household, is the coroner for the city and liberties of Westminster, who is
appointed by the dean and chapter; coroners in the isle of Ely, who are appointed by
the bishopj the coroner of the king's bench prison and the marshalsea, who is the
master of the crown office;
the coroner of London, which office is vested in the
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of our ancient laws the sheriffs, and conservators of the peace, and all other
officers were, who were concerned in matters that affected the liberty of th"
people ;(l) and as verdorors of the forest still are, whose business it is to stand
between tho prerogative and the subjeet in the execution of the forest laws.
For this purpose there is a writ at common law de coronatore eliqendo j(J) in
which it is expressly commanded the sheriff, "quod talem eligi faciat, qui melitis
et seiat, et vetit, et possit, officio illi intendere." And, in order to effect this the
more surely, it was enacted by the statute(k) of"\Vcstm. 1, that none but lawful
and discreet knights should be chosen: and there was all instance in the 5 Edw.
III. of a man being removed from this office, because he was only' a merchaut.(l)20 But it seems it is now sufficient if a man hath lands enough to be
made a knight," whether he be really knighted or not :(m) for the coroner ought
to have an estate sufficient to maintain the di~nity of his office, and answer
any fines that may be set upon him for his misbehaviour j(n) and if he hath not
enough to answer, his fine shall be levied on the county, as the punishment for
electing an insufficient officcr.(o) Now indeed, through the culpable neglect
of gentlemen of property, this office has been suffered to fall into disrepute, and
get into low and indigent hands; so that, although formerly no coroners would
condescend to be paid for serving their country, and they were, by tho aforesaid
statute of Westm. 1, expressly forbidden to take a *reward, under pain [*348
of a great forfeiture to the king j yet for many years past they have
only desired to be chosen for the sake of their perquisites; being allowed fees
for their attendance by the statute 3 Henry VII. c. 1, which Sir Edward Coke
complains of heavily;(p) though, since his time, those fees have been much enlarged.(q)22
The coroner is chosen for life; but may be removed, either by being made
sheriff, or chosen verderor, which are offices incompatible with the other j or by
the king's writ de coronatore exonerando, for a cause to be therein assigned, all
tllat he is engaged in other business, is incapacitated by years or sickness, hath
not a sufficient estate in the county, or lives in an inconvenient part of it.(r)
And by the statute 25 Geo. II. c. 29, extortion, neglect, or misbehaviour are also
made causes of removal.
Tho office and power of a coroner are also, like those of the shcriff, either
judicial or ministcrial j but principally judicial. This is in grcat measure aseer(I) 2 Inst. 558.
(I) F. N. s, 163.
(l) 3 Edw. I. Co 10.
(') 2 Inst. 32.
(-) F. N.ll.I63, 1M.

(A) IbId.
(oj lbrr. c. 1, l3. 2 Inst. 115.
(P~ 2 Inst. 210.
(f stat. 2S 000. ll. Co 29.
(. F. N. B. 163, 164.

nrd mayor by charter. (For the most ample information on this subject, see "Jervis
on the Officeand Duties of Coroners.")-CUITTY.
:10 That this was an office of high dignity in ancient times, appears from Chaucer's description of the Frankelin :At sessions ther was he lord and sire,
Ful often time he was knight of the shire;
A shereve hadde he ben, and a. coronour;
Was no wher swiche a. worthy vavasour.
Selden, tit. Hon, 2 & 3, s, 4, observes that some copies have it COTonoUT, others counlour.
But the office of an accountant is perfectly inconsistent with the character described,
unless a countour signified an escheator.c-Caarsrrax,
21 Which, by the staiutum. de militibus, 1 Edw. II., were lands to the amount of 20[. 1'"
allnum.-CuRlsTIAN.

22Sowe cases, as to the right to fees, will be found 7 T. R. 52; 2 B. & A. 203. By the
first, it may appear that coroners for a franchise cannot be paid out of the county rates provirled by this stature. By the second case, he is not entitled to =xpenses of return from
taking an inquisition. And it also appears that, where the takmg the inquisition was
'1holly unnecessary, he has no legal claim for fees; see 11 East, 229. Nor, where several
inquisitions are taken at the same place, and upon one journey, can he claim mileage
for his travelling expenses for more than one inquisition. 8 D. & R.147. And at an inquest taken upon a dead body, under stat. 25 Geo. II. c. 29, the inquest must, in order
to entitle the coroner to his fee, be signed tv all the jurors. The King V8. Norfolk .TUJI(ieee, Nol. Hl.-CHITTY.
'65
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tained by statute 4 Edw. I. de OffiCLO coronaioris] and consists, first, in inquiring
when any person is slain, or dies suddenly, or in prison, concerning the manner of
his death. And this must be <I super visum corporis ;"(s)'4 for, if the body be not
found, the coroner cannot sit.(t) He must also sit at the very place where the
death happened; and his inquiry is made by a jury from four, five, or six of
tho neighbouring towns, over whom he is to preside. If any be found guilty:
by this inquest, of murder or other homicide, he is to commit them to prison
for further trial, and is also to inquire concornin~ their lands, goods, and chat.
tels, which are forfeited thereby: but, whether It be homicide or not, he must
(.) 4 Inst, 271.
fu .... aliquem .n territorio u/lJ mortuum in .. nlum, qua..

('J Tbus, in tbe Gotblc conatltutlon, before any f1n~ wall
payable by the neigbbourbood, for the slaughter of a man
therein, ~de corpore <ldid; t:onItart optJrWJal; iL non tam

wll1n-atUII'

Iubito

7MT1."

et "",.um.

R>test tl1lm lwmo etiam ,; alia eauu
Stlemhook de jurt Gothor. l.~ Co 4.

:IS When an unnatural
death happens, the township are bound, under pain of amercement, to give notice to the coroner. 1 Burn, J.25 ed. 786. Indeed, it seems indictable
to bury a party who died an unnatural death, without a coroner's inquest, id.; and if
the township suffer the body to putrefy, without sending for the coroner, they "hall be
amerced, id. When notice is given to the coroner, he should issue a precept to the constable of the four, five, or six next townships, to return a competent number of good
and lawful men of their townships, to appear before him in such a place, to make an
inquisition touching that matter; or he may send his precept to the constable of the
hundred.
2 Hale, 59. 4 Edw. 1. st. 2. Wood. Inst. 4, c. b. 1. .As to form of inquisition,
see 2 Lord Ray, 1305. Burn, J. 1 vol. 25 ed.787, 789. If the constable make no return,
or the jurors returned appear not, they may be amerced.
2 Hale, 59. It seems i.hat a
coroner ought to execute his office in person, and not by deputy, for he is a judicial
officer. 2 Hale,58.
Wood. Inst. b. 4, c. 1. 1 Burn, J. 24 ed. 787, 789. 3 Bar. & Ald.
260. The jury, appearing, is to be sworn, and charged by the coroner to inquire, upon
the view of the body, how the party came to his death. 2 Hale, 60. See form of charge,
4 Edw. 1. st. 2, called the statute de officio coronatoris.
1 Burn, J.24 ed.789.
The coroner must hear evidence on all hands, if offered to him, and that upon oath.
2 Hale, 157. 1 Leach, 43.
When the inquest is determined, the body may be buried. 4 Edw. 1. st. 2.
.As to the manner of holding inquests, &c. on parties dying in prisons, see Umfreville'a
Coron.212. 2 Hale, 61. 1 Burn, J. 24 ed. 789. 3 B. & A. 260. If the body be interred
before the coroner come, he must dig it up; which may be done lawfully within any
convenient time, as in fourteen days. 2 Hawk. c. 9, s. 23. 1 Burn, J. 24 ed. 787. If
the body cannot be viewed, the coroner can do nothing: but the justices of the peace,
or of Oyer and Terminer, may inquire of it. 1 East, P. C. 3i9. Hawk. b.l, c. 27, s. 12,
13. 1 Burr. 17.
But it is not necessary that the inquisition be taken at the same place where the
body was viewed; but they may adjourn to a place more convenient.
2 Hawk. c. 9, S.

25.-CHITTY.

It seems probable that in ancient times the whole inquisition was taken with the
body lying before the coroner and jury,-or,
at least, that the body was not buried till
the inquisition was concluded.
Now, however, it is sufficient if the coroner and jury
have together a view of the body, (such a view as enables them to ascertain whether
there are any marks of violence on it or any appearances explanatory of the cause of
the death,) and, if the latter, are there sworn by the former in the presence of the body.
These two, however, are indispensable conditions to a proceeding by the coroner. Se(l
R. vs. Ferrand, 3 B. & A. 260. When, therefore, circumstances render a compliance with
them impossible, the coroner cannot inquire, unless, indeed, he have a special commission for the purpose; but justices of the peace, or of Oyer and Terminer, may. 2 Hawk.
P. C. c. 9, s, 25.-COI.ERIDGE.
A justice of the peace has no authority to hold an inquisition super visum corporis. &
parte Schultz, 6 Whart. 269. In taking an inquisition of death, the coroner, as a public
agent, has authority to order a post mortem examination by medical men, at the public
charge. Alleghany County vs. Watt, 3 Barr. 462. Commonwealth V8. Harmon, 4 ibid.
269.-SHARSWOOD.
It has been doubted in a recent case by a great authority (lord Abinger, Jewison VI.
Dyson, 9 Mee. & W. 585) whether the coroner can be properly called a judicial officer, or
his court a court of record; but it had been previously held expressly by lord Tenterden
(Garnett vs. Ferrand,6 Barn. & C.625) that .. the court of the coroner is a court of record, of which the coroner is the judge;" and it was then decided, moreover, that it is for
the coroner alone to determine whether he will conduct the inquiry openly or privately,
so as best to further the ends of justice, which may be utterly frustrated by premature
1 ablicity.-WARREN.
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inquire whether any deodand has accrued to the king, or the *lord of
*3
the franchise, by this death j and must certify the whole of this inqui- [ 49
sition, (under his own seal and the seals of his jurors,)(u) together" ith the
evidence thereon, to the court of King's Bench, or the next assizes. Another
branch of his office is to inquire concerning shipwrecks, and certify whether
wreck or not, and who is in possession of the goods. Concerning treasuretrove, he is also to inquire who were the finders, and where it is, and whether
anyone be suspected of having found or concealed a treasure; "and that may
be well perceived (saith the old statute of Edw. I.) where one liveth riotously,
haunting taverns, and hath done so of long time:" whereupon he might be
attached, and held to bail upon-this suspicion only.
The ministerial office of the coroner is only as the sherirf''s substitute. For
when just exception can be taken to the sheriff, for suspicion of partiality, (as
that he is interested in the suit, or of kindred to either plaintiff or defendant,)
the process must then be awarded to the coroner instead of the sheriff, for execution of the king's writs.(v)24
III. The next species of subordinate magistrates, whom I am to consider, are
justices of the peace j the principal of whom is the custos rotulorum, or keeper
of the records of the county. The common law hath ever bad a special care
and regard for the conservation of the peace j for peace is the very end and
foundation of civil society. And therefore, before the present constitution of
justices was invented, there were peculiar officers appointed by the common lim
for the maintenance of the public peace. Of these some bad, and etill have,
this power annexed to other offices which they hold j others had it. merely by
itself, and were thence named custodes, or conseroaiores pacis. Thos,", that were
so, virtute officii, still continue: but the latter sort are superseded by the modern
justices.
The king's majesty(w) is, by his office and dignity royal, the principal conservator of the peace within all his dominions; *and may give authority
[*350
to any other to see the peace kept, and to punish such as break. it:
hence it is usually called the king's peace. The lord chancellor, or keeper, the
lord treasurer, the lord high steward of England, the lord mareschal, the lord
high constable of England, (when any such officers are in being,) and all the
justices of the court of King's Bench, (by virtue of their offices,) and the master
of the rolls, (by prescription,) are general conservators of the peaco throughout
the whole kingdom, and may commit all breakers of it, or bind thorn in recognizances to keep it :(x) the other judges are only so in their own courts. Thu
coroner is also a conservator of the peace within his own county j(y) as is also
the sheriffj(z) and both of them may take a recognizance or security for the
peace. Constables, tithing-men, and the like, are also conservators of the pcace
within their own jurisdictions, and may apprehend all breakers of the peace and
commit them, till they find sureties for their keeping it.(a)7.\
Those that were, without any office, simply and merely conservators of the
(-) Stat. 33 Hen. VIII. Co 12. 1.t 2 P. and ~I. Co 13. 2
~ 310. Crompt. 2M. Trem..In P. C. 621.
Inst, 2il.
(-) Lamberd, Elrenarcb, 12.

w.. e, Symbol.
(')4

(.) Lamb. 12.
(.) Britton, 3.
F. N. B. 81.
(.) Lamb.H.

(I)

":By the act of Congress Sept. 24, 1789, (1 Story's Laws, 63,) it is provided that, in all
causes wherein the,marshal
or his deputy shall be a party, the writs and precepts
therein shall be directed to such disinterested
person as the court, or any justice or
judge thereof, may appoint;
and the person so appointed is hereby authovized to
execute and return the same.--SHARsWOOD.
21 The judges of the Supreme
Court and of the several district courts of the United
Btates, and all judges and justices of the courts of the several States, having authority
by the laws of the United States to take cognizance of offences against the constitution
and laws thereof, shall respectively have the like power and authority to hold to security
of the peace and for good behaviour, in cases arising under the constitution and laws of the
United States, as mayor can be lawfully exercised by any judge or justice of the pence
of the respective States, in cases oognizable before them. A.ct of Congress, 16 July, 1791s. 1. 1 3tory's Laws, 556.--SUARSWOOD.
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p'eac~, either claimed that power by prescription;(b) 'or were bound to exercise
It by the tenure of their I:mds;(c) or, lastly; were chosen by the' freeholders in
full county court before the sheriff; the writ for their election directing them
to be chosen "de probioribus et potentioribus comitatus sui in custodes pacis."(d'
But when queen Isabel, the wife of Edward II., had contrived to depose lief
husband by a forced resil?nation of the crown and had set up his son Edward
Ill. in his place; this, being a thing then without example in England, it was
feared would much alarm the people: especially as the old king was living,
though hurried about from castle to castle, till at last he met with an untimely
death. To prevent therefore any risings, or other disturbances of the peace,
thc new king sent writs to all the sheriffs in En~land, the form of which IS pre*351] served by *Thomas Walsingham,(e) givmg a plausible account of the
manner of his obtaining the crown; to wit, that it was done ipsius patris
bene placito: and withal commanding each sheriff that the peace be kept
throughout his bailiwick, on pain and peril of disinheritance, and loss of life
and limb. And in a few weeks after the date of these writs, it was ordained in
parliament,C!) that, for the better maintaining and keeping of the peace in
every county, good men and lawful, which were no maintainers of evil.sor
barretors in the country, should be assigned to .keep the peace. And in this
manner, and upon this occasion, was the election of the conservators of the
peace taken from the people, and given to the king;(g) this assignment being
construed to be by the king's commission.(h)
But still they were only called
conservators, wardens, or keeI!ers of the peace, till the statute 34 Edw. III. c. 1
gave them the power of trying felonies; and then they acquired the more
honourable appellation of justices.(t)
These justices are appointed by the king's special commission under the
great seal, the form of which was settled by all the judges, A.D. 1590.(J) This
appoints them all,(k) jointly and severally, to keep the peace, and any two or
more of them to inquire of and determine felonies and other misdemesnors: in
which number some particular justices, or one of them, are directed to be
always included, and no business to be done without their presence; the words
of the eqmmission running thus, "quorum aliquem vestrum, ..4.. B. O. D. &c. unum
esse volumusj" whence the persons so named are usually called justices of the
quorum. And formerly it was customary to appoint only a select number of
justices, eminent for their skill and discretion, to be of the quorum; but now
the practice is to advance almost all of them to that dignity, naming them all
over again in the quorum clause, except perhaps only some one inconsiderable
*352] person for the sake of propriety; and no exception is now allowable, *for
not expressing in the form of warrants, &c. that the justice who issued
them Is of the quorum.{l) When any justice intends to act under this commission, he sues out a writ of dedimus potestatem, from the clerk of the crown in
chancery, empowering certain persons therein named to administer the usual
oaths to him; which done, he is at liberty to act.
Touching the number and qualifications of these justices, it was ordained by
statute 18 Edw. III. c. 2, that two or three, of the best reputation in each
county, shall be assigned to be keepers of the peace. But these being found
rather too few for that purpose, it was provided by statute 34 Edw. III. c. 1,
that one lord, and three or four of the most worthy men in the county, with
some learned in the law, shall be made justices in every county.
But afterwards the number of justices, through the ambition of private persona, became
so large, that it was thought necessary, by statute 12 Ric. II. c. lQ, and 14 Ric.
II. c. 11, to restrain them at first to six, and afterwards to eight only. :But
this rule is now disregarded, and the cause seems to be (as Lambard observed
long ago)(m) that the growing number of statute laws, committed from time
to time to the charge of justices of tho peace, have occasioned also {and vel'}
(I) Lamb-IS.
A)Stat. 4 :Edw.~. 0. 2. 18 EdW. m. It. 2, c. 2:
Lamb. rr,
(I) Lamb. 16.
(0, Hilt. A.D. 132'1'.
") Stat. 1 Edw. Ill.0.16.
,I) Lamb. 20.
(0)

a'll!

if) Lamb.

(I)
(l)
(Il
(-)

23.
Lamb. 43.
See the form ll8el~ Lamb. 35. Burn. tit. JDlticeo, I L
StaL 25 Goo U. 0. 2'1'. See alao IIaL 7 Goo. [U. Co 21
Lamb. 34.
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reasonably) their increase to a larger number. And, as to their qualifications,
de statutes just cited direct them to be of the best reputation, and most
worthy men in the county; and the statute 13 Ric. II. c. 7 orders them to h'
of the most sufficient knights, esquires, and gentlemen of the law. Also by
statute 2 Hen. V. st. 1, e. 4, and st. 2, e. 1, they must be resident in their
several counties. And because, contrary to these statutes, men of small substance had crept into the commission, whose poverty made them both covetous
and contemptible, it was enacted by statute 18 Hen. VI. c. 11, that no justice
should be put in commission if he had not lands to the value of 20l. per annum.
And, the rate of money being greatly altered since that time, it is now enacted
by statute 5 Geo. II. e. 18, that every justice, except *as is therein ex- [*35H
eeptedgshall have IDOl. per annum clear of all deductions;" und, if he
•
acts without such qualification, he shall forfeit IDOl. This qualification(n) is
almost an equivalent to the 20l. per annum required in Henry the Sixth's time;
and of this(o) the justice must now make oath. Also it is provided by the act
5 Geo. II. that no practising attorney, solicitor, or proctor shall be capable of
acting as a justice of the peace.
As the office of these justices is conferred by the king, so it subsists only
during his pleasure; and is determinable, 1. By the demise of the crown; that
is, in six months after.(p)
But if the same justice is put in commission by the
successor, he shall not be obliged to sue out a new dedimus, or to swear to his
qualification afi'esh:(q) nor, by reason of any new commission, to take tho
oaths more than once in tho same reign.(r) 2. By express writ under the
f?Teat seal,(s) discharging any particular person from being any longer
justice,
3.:I3y superseding the commission by writ of supersedeas, which suspends the power of all the justices, but does not totally destroy it; seeing it
may be revived a~ain by another writ, called a procedendo. 4. By a new commission, which virtually, though silently, discharges all the former justices that
are not included therein; for two commissions cannot subsist at once. 5. By
accession of the office of sheriff or coroner.(t)2T Formerly it was thought, that
if a man was named in any commission of the :peace, and had afterwards a new
dignity conferred upon him, that this determmed his office; he no longor an(,,) See Bishop Fleetwood's calculatlona
PrdiMum.
(e) Stat. 18 Goo. IL c. 20.
(J') Stat. 1 Anne, Co 8.

In his Ohnmictm

m.

f)Stat. 1 Goo.
c. 18.
r) Stat. 7 Goo. IlL Co II.
e) Lamb. et,
0) St:lt. 1 Mar •• t. 1, Co 8.

!

26 By the 18 Goo. II. c. 20, a party to become a justice of the peace must have in possession, either in law or equity, for his own use and benefit, a freehold, copyhold, or
customary estate for life, or for some greater estate, or an estate for some long term of
years, determinable upon one or more life or lives, or for a certain term originally created
for twenty-one years or more, in lands, tenements, or hereditaments, in England or
'Vales, of the clear yearly value of 100l. above all encumbrances, &c., or else must be
entitled to the immediate reversion or rer.iainder of and in such lands, &c. Ieased for
one or more lives, or for a term determinable on the death of one or more lives, upon
reserved rents of the yearly value of 300l.; and he must take the oath thereby prescribed
of his being so qualified, and if he be not so qualified he forfeits 100l. for acting. But
by sect. 13, 14, 15, there is a proviso, that this act does not extend to corporation justices,
to peers, &c., or the eldest son or heir-apparent of any peer or person qualified to serve
as a knight of the shire, or to officers of the board of green cloth, &c., or to the principal
officers of the navy, under-secretaries of state, heads of colleges, or to the mayors of
Cambridge and Oxford.
It has been decided that a person to be qualified for the office must have a clear estate
)f lOOt. per annum in law or equity, for his own use, in possession. Holt. C. N P.458.
The acts of a justice of the peace who has not duly qualified are not absolutely void;
and, therefore, persons seizing goods under a warrant of distress, signed by a justice who
had not taken the oaths at the general sessions, nor delivered in the certificate required.
are not trespassers, though the magistrate be liable to the penalty and to be indicted
3 B. &; .A. 266.-CmTTY.
2T.A sheriff cannot act as a justice during the year of his office; but neither the statute
referred to, nor, I apprehend, any other statute, disqualifies a coroner from acting as a
justice of the peace: nor do the two offices in their nature seem incompatibl,..-
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8weriug the description of the commission: but now(u) it is provided, that, not.
withstanding a new title of dignity, the justice on whom it is conferred shall
still continue a justice.
The power, office, and duty of Ii justice of the peace depend on his COmmIB*354] sion, and on the several statutes which *have created objects of his
jurisdiction. His commission, first, empowers him singly to conserve
the peace; and thereby gives him all the power of the ancient conservators at
the common law, in suppressing riots and affrays, in taking securities for tho
peace, and in apprehending and committing felons and other inferior criminals.
It also empowers any two or more to hear and determine all felonies and
other offences; which is the ground of their jurisdiction at sessions, of which
more will be said in its proper place. And as to the powers, given to one, two,"
or more justices by the several statutes, whieh from time to time Have heaped
upon them such an infinite variety of business, that few care to undertake, and
fewer understand, the office; they are such and of so great importance to the
public, that the country is greatly obliged to any worthy magistrate that, without sinister views of his own, will engage in this troublesome service. And
therefore if a well-meaning justice makes any undesigned slip in his practice,
great lenity and indulgence are shown to him in the courts of law; and there
are many statutes made to protect him in the upri~ht discharge of his officejew)
which, amon~ other privileges, prohibit such justices from being sued for any
oversights WIthout notice beforehandj" and stop all suits begun, on tender
(-) Stat. 7 Joe. I. c. 5; 21 Joe. I. c.12; 24 Goo. n. c. 44.
(-) Stat. I Edw, VI. c. 7.
28 Where a statute requires any act to be done by two justices, it is an established rule,
that if the act is of a judicial nature, or is the result of discretion, the two justices must
be present to concur and join in it, otherwise it will be void; as in orders of removal
and filiation, the appointment of overseers, and the allowance of the indenture of a parish
apprentice; but where the act is merely ministerial, they may act separately, as In the
allowance of a poor-rate. This is the only act of two justices which has yet been construed to be ministerial; and the propriety of this construction has been justly questioned. 4 T. Rep. 380. But it has been held, that an order of removal signed by two
justices separately is not void but voidable, and can only be avoided by an appeal to the
sessions. 4 T. R. 596.-CnRlsTu~.
'" A justice of the peace acts ministerially or judicially.
Ministerially, in preserving the
peace, hearing charges against offenders, issuing summons or warrants thereon, examining
the informant and his witnesses and taking their examinations, binding over the parties
and witnesses to prosecute and give evidence, bailing the supposed offender, or committing him for trial, &c. See the conduct to be observed, 1 Chitty's Crim. L. 31 to 116. In
eases where a magistrate proceeds ministerially rather than judicially, if he acts illegally
he is liable to an action at. the suit of the party injured; as if he maliciously issues 8
warrant for felony, without previous oath of 8 felony having been committed.
2 T. R.
225. 1 East, 64. Sir W. Jones, 178. Hob. 63. 1 Bulst, 64. So ifhe refuse an examination on the statute hue and cry. 1 Leon. 323. Judicially, as when he convicts for an
offence. His conviction, drawn up in due form, and unappealed against, is conclusive,
and cannot be disputed in an action, (1 Brod. & Bing. 432. 3 Moore, 294. 16 East, 13.
7 T. R. 633, n. a.;) though if the commitment thereon was illegal, trespass lies, (Wicks
VS. Clutterbuck, 111. T.1824. J. B. Moore's Rep. C. P.;) and if he corruptly and maliciously,
without due ground, convict 8 party, (Rex vs. Price, Caldecot, 305,) or refuse a license, he
is punishable by information or indictment, though not by action. 1 Burr. 556. 2 Burr.
65.~. 3 Burr. 1317, 1716. Bac. Ab. Justices of the Peace, F. 1 Chitty's Crim. L. 873 to
871. So an information will be granted for improperly ,granting an ale license. See 1
T. R. 692. J. Burn, J. 24 ed. 48, tit. Alehouses. 4 T. R. 451. In some cases 8 mere Improper interference appears to be thus punishable: thus, where two sets of magistrates
have a concurrent jurisdiction, and one set appoint a meeting to license alehouses, their
jurisdiction attaches so as to exclude the others, though they may all meet together on
the first day; and if, after such appointment, the other set meet, and grant licenses on
Il sUbseJuent day, the proceeding is illegal, and subjects them to an indictment.
4 Term.

R~h~r~ a criminal information is applied for a~ainst a magistrate, the question for the
court is not whether the act done be found on investigation to be strictly right 01' not,
but whether it proceeded from an unjust, oppressive, or corrupt motive, [rmong which
rear and favour are generally included,) or from mistake or error only. In the latter
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made of sufficient amends. But, on the other hand, any malicious or tyrannical
abuse of their office is usually severely punished; and all persons who recover a
verdict a~ainst a justice, for any wilful or malicious injury, are entitled to
double 1)I)~tS.1IO
It is impossible upon our present plan to enter minutely into the particulars
of the .aeeumulated authority thus committed to the charge of these magistrates. I must therefore refer myself at present to such subsequent parts of
these commentaries, as will in their turns comprise almost every object of the
justices' jurisdiction; and, in the mean time, recommend to the student the
perusal of Mr. Lumbard's Eirenarcha, and Dr. Burn's Justice of the Peaee, wherein
he will find every thing relative to this subject, both in ancient and modern
practice, collected with great care and accuracy, and disposed in a most clear
and judicious method.
'.
*1 shall next consider some officers of lower rank than those whieh
*3!l
have gone before, and of more confined jurisdiction; but still such as arc [ 5.
universally in use through every part of the kingdom.
IV. Fourthly, then, of the constable. The word constable is frequently said
to be derived from the Saxon, koning-j-capel, and til signify the support of the
king. But, as we borrowed the name as well as the office of constable from
the 'French, I am rather inclined to deduce it, with Sir Henry Spelman and DI'
Cowel, from that language; wherein it is plainly derived from the Latin comes
stabuli, an officer well known in the empire; so called because, like the great
constable of France, as .well as the lord high constable of England, he was to
regulate all matters of chivalry, tilts, tournaments, and feats of arms, which

case, the court will not grant the rule. 3 B. & A. 432, and see 1 Burr. 556. 2 Burr. 1162.
3 Burr. 1317, 1716. 1 Wils. 7. 1 Term. Rep. 692.
In general the court will not grant a criminal information, unless an application for
it is made within the second term after the offence committed, there being no intervening
assizes, and notice of the application be previously given to the justice. 13 East, 270.
And the court will not grant a rule nisi for a criminal information against a magistrate,
so late in the second term after the imputed offence as to preclude him from the opportunity of showing cause a~ainst it in the same term. 13 East, 322. And in a case where
the facts tending to criminate a magistrate took place twelve months before the application to the court, they refused to grant a criminal information, though the prosecutor,
in order to excuse the delay, stated, that the facts had not come to his knowledge till
very shortly previous to the application.
5 B. & A. 612.
In an action against a magistrate for a malicious conviction, it is not sufficient for the
plaintiff to show that he was innocent of the offence of which he was convicted, but he
must also prove, from what passed before the magistrate, that there was a want of probable cause for the ma~istrate to convict. 1 Marsh. 220.-CmTTY.
10 That is, where the Judge certifies in court that the injury was wilful and malicious.CHRISTIAN.

Of course. the question very often arises, under what circumstances a magistrate is
entitled to these protections; in other words, when he can be said to have done the act
complained of .. in the execution of his office." It is obvious that these words must not
be construed strictly, because the statutes contemplate protection to persons who have
unintentionally done wrong and exceeded the jurisdiction of their office. Accordingly,
it has been held in many cases, that if the defendant honestly intended to ~ct as a magistrate, and the act done was in a matter within the jurisdiction of magistrates, he is within
the protection of the statutes, though he exceeded his powers and transgressed the law.
Ilriggs liS. Evelyn, 2 H. Black. 114. Weller liS. Take, 9 East, 364.-CoLERIDGE.
An action will not lie against a justice of the peace for an act done judicially and
Jrithin the scope of his jurisdiction, unless he acts corruptly or from impure motives.
Gregory liS. Brown, 4 Bibb, 28. Little liS. Moore, 1 Southard, 74. If. however, a justice
of the peace issues an order or warrant of arrest contrary to the provisions of the conItitution or for a matter over which he has no jurisdiction, and the party is arrested, the
justice is liable in an action of trespass, nor is he entitled to notice of such a suit.
Johnson liS. Tompkins, 1 Baldwin, 571. Spencer liS. Perry, 4 Shep. 25». Where the
act done is entirely foreign to the magistrate's jurisdiction, notice is not necessary; but
where he has a general jurisdiction over the subject-matter and intended to act 118 a
magistrate, he is entitled to notice. Jones liS. Hughes, 5 S. & R. 301.-SHARl>WOOD.
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were performed on horseback,"
This great office of lord high. constable hath
been disused in England, except only upon great and solemn occasions, as th'J
king's coronation and the like, ever sinco the attainder of Stafford duke of
Buckingham under king Henry VII!.; as in Franco it was suppressed about a
century after by an edict of Louis XIII.:(x) but from his office, says Lambard,(y) this lower constableship was first drawn and fetch ed, and is, as it were,
a vcry fingcr of that hand. For the statute of Winchester,(z) which first appoints them, directs that, for the better kceping of the peace, two constables
in every hundred and franchise shall. inspect all matters relating to arms and

armour.3J

Constables are of two sorts, high constables and petty constables. The
former were first ordained by the statuto of Winchester, as beforo mentioned;
are appointed at the court-leets of the franchise or hundred over which they
preside, or, in default of that, by the justiees at their quarter sessions; and are
*356] removable by the same authority that *appoints them.(a)1I The petty
•
constables are inferior officers in every town and parish, subordinate to the
(0) Phillip'. LIfo o(Pole, 11.111.
Oonetablee, 5.

(I) 13 Edw. I.
(0) Salk. 150.

(.) or

Co

6.

II We may form a judgment
of his power, and the condition of the people of this
country. in the fifteenth century, from the following clause in a commission in the 7 Edw.
IV. to Richard earl Rivers :-Plenam potestatem et auctoritatem clamwr et commiUimwr ad C()!JTI03"
eendum et procedendum in omnibus et 8inguli8 caw et negotii8 de et super erimine lasa majestatU,
leu ipsiwr oecasione, caierisque caw quibuscunque, summarie et de plano, .!ine strepita et jigur/J
judicii, soltlfacti veritate inspectd.
Rym. Fred. tom. xi. p. 582.-CHRISTIAN.
12 Constables have been known as most efficient public officers long before the stat. of
Westm.13 Ed. I. st. 2. c. 6, A.D. 1285. This is evident from a writ or mandate preserved
in the adversaria to Watts's edition of 1.Iatthew Paris, and fror- which cc.4, 6 of the
stat. of Westminster are evidently taken; though it has, says Slr Thomas Tomlins,
" hitherto escaped the notice of every writer or speaker upon the subject." See Tomlins's Law Dictionary, title Constable.c-Cnrrrr.
II It should seem that a constable cannot, in case of an affray, arrest without a warrant
from n magistrate, unless an actual breach of the peace be committed in his presence, or
in other words,flagrante delicto, He cannot arrest of his own authority, after the affray is
over. 2 Camp. 367, 371. 2 Lord Ray. 1296. 1 Russell, book 3, c. 3, on manslaughter, to
sec. 4, and see 2 Bar. & Cres. 699; and see further as to the powers and duties of constables acting without warrants, or otherwise, post, 4 book, 292. 1 Chit. Crim. Law, 20

to~

.

A constable executing his warrant out of his district was formerly a trespasser, (1 H.
JUa. 15,) and in a late case it was held, that where a warrant was directed" to .A.. B. to
constables of W. and to all other his majesty's officers," the constables' of W. (their
names not being inserted in the warrant) could not execute it out of that district.
1 Bar & C. 288. But now, by 5 Geo. IV. c. 18, constables may execute warrants out of
their precincts, provided it be within the jurisdiction of the justice granting or backing
the same,
It is the duty of a constable to present a highway within his district for non-repair.
and ho is entitled to the costs of the prosecution •. 3 M. & S. 465.
By 33 Geo. III. c. 55, any constable or parish officer may, upon complaint upon oath
before two justices, be convicted of neglect of duty, or disobedience of anv lawful warrant or order, and may be fined any sum not exceeding 408.; but he mayaprell1 to the
sessions, And by 5 Geo. IV. c. 83, s, 11, constables or peace officers neglecnng their
duty are liable to the penalty of 51.
With respect to the indemnity and protection extended to constables in their office, the
7 Ja. I. c. 5 (made perpetual by 21 Ja. I. c. 12) permits them to plead the general issue
only in an action brought against them for any thing done concerning their office, and
gises double costs if a verdict be given for them; and sec. 5 requires such action to be
brought in the county where the fact was committed.
.
Formerly the constable was bound to take notice of the jurisdiction of.the justice, insoznuoh that if the justice issued a warrant in any matter wherein he had no jurisdiction.
the constable was punishable for the execution of it. But now, by 24 Geo. II. c. 44, s, 0,
no action shall be brought against any constable, &c. acting in obedience to a justice's
warrant, until demand in writing signed by the party or his agent, &c. intending to bring
such action, of the. perusal and copy of such warrant, and the same hath been refused PI
neglected within six days after such demand. And in case the constable complies with
272
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high constable of the , hundred, first instituted about the reign of Edw. ill. 'b)
These petty constables have two offices united in them; the one antient, t~lo
other modern. Their antient office is that of headborough, tithing-man, or
borsholder, of whom we formerly spoke,(c) and who are as antiont as the time
of king Alfred: their more modern office is that of constable merely; which
was appointed, as was observed, so lately as the reign of Edward III. in order
to assist the high constable.(d) And in general the antient headboroughs,
tithing-men, and borsholders were made use of to serve as petty constables;
though not so generally, but that in many places they still continue distinct officers from the constable. They are all chosen by the jury at the
court-Ieet; or, if no court-leet be held, are appointed by two justices of the
peaee.(e)
The general duty of all constables, both high and petty, as well as of the
other officers, is to keep the king's peace ill their several districts; and to that
purpose they are armed with very large powers, of arresting and imprisoning,
of breaking open houses, and the like; of the extent of which powers, considering what manner of men are for the most part put into these offices,it is perhaps
very well that they are generally kept in ignorance." One of their principal
duties, arising from the statute of Winchester, which appoints them, is to keep
watch and ward in their respective jurisdictions. Ward, guard, or custodia, iii
chiefly applied to the daytime, in order to apprehend rioters, and robbers on the
highways; the manner of doing which is left to the discretion of the justices
of the peace and the constable :(j) the hundred being, however, answerable for
all robberies committed therein, by daylight, for having kept negligent guard.
Wat"h is properly applicable to the night only, (being called among our Teutonio
(l) Spelm. molls. 148.
(I) Page )15.
(01) L.unb.P.

(.) Stat. 14 .t 15 Car. U. Co 12(I) Dalt. J nst, Co 1(}l.

the demand, by showing the warrant, and permitting a copy to be taken, then, 011
action brought, on production and proof of the warrant, a verdict shall be given for the
constable, &c. notwithstanding
a defect in the justice's jurisdiction;
and the same protection is given where the constable is sued jointly with the justice.
.And by sec. 8, no
action shall be brought against any constable acting as aforesaid, but within six month.
after the act committed.
The intent of these provisions was to prevent the constable, or other officer, when acting in obedience to his warrant, from being answerable on account of any defect of jurisdiction in the justice. 3 Burr. 1742. 1 Bla. Rep. 555, S. C. 3 Esp. 226. 2 M. & S. 259.
.And for eases, &c. on this act, see Tidd, 8 ed. 31, 32. 1 Chit. Crim. Law, 68, 69. •
By 1 & 2 Geo. IV. c. 88, a severe punishment is to be inflicted on persons assaulting
constables to prevent the apprehension or detainer of persons charged with felony.
The statutes 27 Geo. II. c. 20, s.2, 3 Jac. I. e.io, s, 1, 27 Geo. II. c. 3, s, 1, 4, 41 Geo.
III. U. K. c. 78, 8. 1, 2, 1 Geo. IV. c. 37, s, 3, and 18 Geo. III. c. 19, s. 4, relate to the
expenses of the constable in his office; and see cases 2 B. & .A. 522. 5 B. & .A. 180, 755,
on the 18 Geo. III. c. 19, s. 4.
By 12 Geo. II. c. 29, s, 8, and 55 Goo. III. c. 51, s. 12, high constables are to account at
sessions.c-Cmrrr.
14 Everyone
who reflects upon the subject must surely dissent from the proposition it.!
the text, which contains, by implication, a censure both upon the legislature and the
executive,
It is manifestly absurd to presume that a man who is ignorant of the extent
of his authority is less likely to abuse it than he who clearly understands its due limit.
Admitting that the ignorant officer, from fear, or from a more laudable motive, restricts
himself within bounds much more contracted than the law has prescribed, it is clear he
must sometimes fail in the discharge of his duty, to the great detriment of public justice,
How much better would it be that the duty of these officers should be accurately defined,
and that they should be chosen from among men of intelligence, who would have the
good sense to know the extent of their power, and the good feeling not to exceed itl-CHRISTIAN.

A constable may justify an arrest for reasonable cause of suspicion alone; and in thi3
respect he stands on more favourable ground than a private person, who must show, in
addition to such cause, that a felony was actually committed.
Russell va. Shuster, 8 W
I; S. 308.-SIIARSWOOD.
VOl.L-18
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"'3~-] ancestors wacht or wacta,)(g) and it *begins at the time when ward ends.
a/
and ends when that begins; for, by the statute of Winchester, in walled
towns the gates shall be closed from sunsetting to sunrising, and watch shall be
kept in every borough and town, especially in the summer season, to apprehend
all rogues, vagabonds, and night-walkers, and make them give an account of
themselves,
The constable may appoint watchmen at his discretion, regulated
by the custom of the place; and these, being his deputies, have for the time.
be'ng the authority of their principal. But with regard to the infinite 'number
of other minute duties that are laid upon constables by a diversity of statutes]
I must again refer to Mr. Lambard and Dr. Burn; in whose compilations may
be also seen what powers and duties belong to the constable or tithing-man in.
differently, and what to the constable only: for the constable may do whatever
the tithing-man may; but it does not hold e converso, the tithing-man not having
an equal power with the constable."
V. We are next to consider the surveyors of the highways. Every parish is
bound of common right to keep the highroads that go through it in good and
sufficient repair; unless by reason of the tenure of lands, or otherwise, this caro
is consigned to some particular private person. From this burthen no man was
exempt by our ancient laws, whatever other immunities he might enjoy: this
being part of the trinoda necessitas, to which every man's estate was subject;
viz., expeditio contra hostem, areium constructio, et pontium reparatio. For, though
the reparation of bridges only is expressed, yet that of roads also must be understood; as in the Roman law, ad instructiones reparationesque itinerum etpontium,

nullum genus hominum, nulliusque dignitatis ac uenerationis meritis, cessare oportet.(h)
And indeed now, for the most part, the care of the roads only seems to be left
to parishes, that of bridges being in great measure devolved upon the county at
large by statute 22 Hen. VIII. c. 5. If the parish neglected these repairs, they
might formerly, as they may still, be indicted for such their neglect : but it was
*358] not then *incumbent on any particular officer to call the parish together
and set them upon this work: for which reason, by the statute 2 & 3
Ph. and M. c. 8, surveyors of the highways were ordered to be chosen in every
parish.(i)
These surveyors wero originally, according to the statutes of Philip and Mary,
to be appointed by the constable and church-wardens of the parish; but now
they are coustituted by two neighbouring justices, out of such inhabitants or
others as are described in statute 13 Geo. III. c. 78, and may have salaries ale
lotted them for their trouble.
Their office and duty consists in putting in execution a variety of .laws for
the repairs of the public highways; that is, of ways leading from one town to
another: all which arc now reduced into one act by statute 13 Geo. III. c. 78,
which enacts, 1. That they may remove all annoyances in the highways, or give
notice to the owner to remove them, who is liable to penalties for non-eomplianee. 2. They are to call together all the inhabitants and occupiers of lands,
tenements, and hereditaments within the parish, six days in every year, to
labour in fetching materials, or repairing the highways: all persons keeping
draughts, (of three horses, &c.,) or occupying lands, being obliged to send a team
for every draught, and for every 50l. a year which they keep or occupy: per.
sons keeping less than a draught, or occupying less than 50l. a year, to contribute in a lessjroportion i and all other persons chargeable, between the ages
of eighteen an sixty-five, to work or find a labourer. But they may compound
(,) E:rc"biaut~qulUlDact<u""""nl.
lbpUular.
Bz..doo. Pi..cap. 1, A.D. 815.
(l) o.n, 7" 4.
(I) ThIs oOlce, Mr. Dalton (Just. cap. 60) says, exactly
lJIBWers that of the euratMu narum or the Romane; but It
lIhonld seem that thelra was an olllce of rather more dlgnIty

and authority than ours, not only from comparing the
method or making and mending the Roman way8 WIth
of our conntry parishes, but also becau .. one Thennua,
who was the curator of the F\o.mlnIan War, was candidate
for the coD8Ulship with Jnline CaJear. Oic. ad AUic. 1.1,
ep. 1.
!hooe

16 The peace of the kin~dom is now preserved, especially in towns, by well-organized
and efficient bodies of police, which originated in the metropolis, in the year 1829, under
the auspices of Sir Robert Peel, (stat. 10 Geo. IV. c. 44,) and has been ever since
zradually and rapidly extending throughout the three kingdoms.-WARREN.
•
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with the surveyors at certain easy rates established by the act. And overy
cartway leading to any market-town must be made twenty feet wide at the
least, if the fences will permit; and may be increased by two justices, at the
expense of the parish, to the breadth of thirty feet. 3. The surveyors may
layout their own money in purchasing materials for repairs, in erecting guide.
posts, and making drains, and shall be reimbursed by a rate to be allowed at a
special sessions. *4. In ease the personal labour of the parish be not [*3MI
sufficient, the surveyors, with the consent of the quarter scssions, may
.
levy a rate on the parish, in aid of the personal duty, not exceeding, in any
one year, together with the other highway rates, the sum of 9d. in the pound;
. for the due application of which they are to account upon oath. As for turn. pikes, which are now pretty gcnerally introduced in aid of such rates, and the
law relating to them, these depend principally on the particular powers granted
in the several road acts, and upon some general provisions which are extended
to all turnpike roads in the kingdom, by statute 13 Geo. III. c. 84, amended by
many subsequent acts.(k)
VI. I proceed therefore, lastly, to consider the overseers of the poor; their
original, appointment, and duty.
The poor of England, till the time of Henry VIII., subsisted entirely upon
private benevolence, and the charity of well-disposed Christians."
For, though
It appears by the mirror,(l) that by the common law the poor were to be "sus·
tained by parsons, rectors of the church, and the parishioners, so that none of
tpem die for default of sustenance;" and though, by the statutes 12 Ric. II. c.
7, and 19 Hen. VII. c. 12, the poor are directed to abide in the cities or towns
wherein they were born, or such wherein they had dwelt for three years,
(which seem to be the first rudiments of parish settlements,) yet, till the statuto
27 Hen. VIII. c. 55, I find no compulsory method chalked out for this purpose;
but the poor seem to have been left to such relief as the humanity of their
neighbours would afford them. The monasteries were, in particular, their
principal resource; and, among other bad effects which attended the monastic
institutions, it was not perhaps one of the least (though frequently esteemed
quito otherwise) that they supported and fed a vory numerous and very idle
poor, whose sustenance depended upon what was daily distributed in alms at
the gates *of the religious houses. But, upon the total dissolution of [*360
these, the inconvenience of thus encouraging the poor in habits of indoIence and beggary was quickly felt throughout the kingdom: and abundance
of statutes were made in the reign of king Henry the Eighth and his children,
for providing for the poor and impotcnt; which, the preambles to some of them
recite, had of late years greatly incrcased.
These poor were principally of two
sorts: sick and impotent, and therefore unable to work; idle and sturdy, and
therefore able, but not willing, to exercise any honest employment.
To provide in some measure for both of these, in and about the metropolis, Edward tho
Sixth founded three royal hospitals; Christ's and St. Thomas's, for the relief
of the impotent through infancy or sickness; and Bridewell for the punishment and employment of the vigorous and idle. But these were far from being
sufficient for the care of the poor throughout the kingdom at large: and therefore, after many other fruitless experiments, by statute 43 Eliz. c. 2, overseers
of the poor were appointed in every parish.
By virtue of the statute last mentioned, these overseers are to be nominated
yearly in Easter-week, or within one month after, (though a subsequent nomination will be vaIid,)(m) by two justices dwelling near the parish. They must
be substantial householders, and so expressed to be in the appointment of the
justices.(n)
(I) Stat. 14 Geo. m c. 14, 315,57, 82. 16 Geo. m c. 39.
(-) Stl'3. 1123.
18 <leo. m. c. 28.
(-) 2 Lord Raym. l394.
(I) 0.1, f3.

liThe poor in Ireland, to this day, have no relief but from private charity.
Mountm. 118.-CnRlsTIAN
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Theil office and duty, according to tho same statute, are principally these:
first, to raise competent sums for the necessary relief of the poor, impotent, old,
blind, and such other, being poor and not able to work: and secondly, to provide work for such as are able, and cannot otherwise get employment. but this
latter part of their duty, which, accordin~ to tho wise regulations of that
salutary statute, should go hand in hand With the other, is now most shamefully neglected,
However, for these joint purposes, they are empowered to
*361] *make and levy rates npon the several inhabitants of the parish, by the
same act of parliament; which has been further explained and enforced
by several subsequent statutes.
•
The two great objects of this statute seem to have been,!. To relieve the
impotent poor, and them only. 2. To find employment for such as are able to
work; and this principally, by providing stocks of raw materials to be worked
up at their separate homes, instead of accumulating all the poor in one common
workhouse; a practice which puts the sober and diligcnt upon a level q·n point
of their earnings) with those who are dissolute and idle, depresses the audablo
emulation of domestic industry and neatness, and destroys all endearing family
connections, the only felicity of the indigent.
Whereas, if none were relieved
but those who are incapable to get their livings, and that in proportion to their
incapacity; if no children were removed from their parents, but such as are
brought up in rags and idleness; and if every poor man and his family were
regularly furnished with employment, and allowed the whole profits of their
labour;-a
spirit of busy cheerfulness would soon diffuse itself through eveIJ"
cottage; work would become easy and habitual, when absolutely necessary for
daily subsistence; and the peasant would go through his task without a murmur, if assured that he and his children, when incapable of work through
infancy, age, or infirmity, would then, and then only, be entitled to support
from his opulent neighbours.
This appears to have been the plan of the statute of queen Elizabeth; in
which the only defect was confining the management of the poor to small
parochial districts; which are frequently incapable of furnishing proper work,
or providing an able director.
However, the laborious poor were then at
liberty to seek employment wherever it was to be had: none being obliged to
reside in the places of their settlement, but such as were unable or unwilling to
*369] work; and those places of settlement being only such where they*were
'" born, or had made their abode, originally for three years,(o) and after.
wards (in the case of vagabonds) for one year only-Cp)
.After the restoration, a very different plan was adopted, which has rendered
the employment of the poor more difficult, by authorizing the subdivisions of
parishes; has greatly increased their number, by confining them all to their
respective districts; has given birth to the intricacy of our poor-laws, by multi.
plying and rendering more easy the methods of gaining settlements; and, in
consequence, has created an infinity of expensive law-suits between contending
neighbourhoods, concerning those settlements and removals. By the statute 13
& 14 Car. II. c. 12, a legal settlement was declared to be gained by birth or by
inhabitancf, apprenticeship, or service, for forty days: within which period all
intruders were made removable from any parish by two justices of the peace,
unless they settled in a tenement of the annual value of 10l. The frauds,
naturally consequent upon this provision, which gave a settlement by so short a
residence, produced a statute, 1 Jae. II. c. 17, which directed notice in writing
to be delivered to the parish officers, before a settlement could be gained by
such residence.
Subsequent provisions allowed other eireumstances of notoriety to be equivalent to such notice given; and those circumstances have
lrom time to time bcen altered, enlarged, or restrain cd, whenever the experience of new inconveniences, arising daily from new regulations, suggested
the necessity of a remedy. And the doctrine of certificates was invented, by
way of counterpoise, to rea train a man and his family from acquiring !I. new
. Co) Slat. 19 Hen. VII. c.12.
• l6. U Ellz. c. 5.
2711

1 Ed ..._VI. c. 8. 3 Ed.... VI.

C,.) Stat. 39 Ellz. c. 4.
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settlement by any length of residence whatever, unless in two particular excepted cases; which makes parishes very cautious of giving such certificates,
and of course confines the poor at home, where frequently no adequate employ.
ment can be had.
The law of settlements may be therefore now reduced to the following general
heads; or, a settlement in a parish may be acquired, 1, By birth; for, wherever
II. child is first known *to be, that is always prima jacie the place of
[*863
settlement, until some other can be shown.(q) This is also I?enerally
the place of settlement of a bastard child;(r) for-a bastard, having in the eye of
the law no father, cannot be referred to his settlement, as other children may.(s)
But in legitimate children, though the place of birth be prima jacie the settlement, yet it is not conclusively so; for there are, 2, Settlements by parentage,
being the settlement of one's father or mother: all legitimate children being
really settled in the parish where their parents are settled, until. they get a
new settlement for themselves.(t) A new settlement may be acquired several
ways; as, 3, by marriage. For a woman marrying a man that is settled. in
another parish changes her own settlement: the law not permitting tho separation of husband and wife.(u) But if the man has no scttiemcnt, hera is suspended during his life, if he remains in England and is able to maintain her;
but in his absence, or after his death, or during, perhaps, his inability, she may
be removed to her old settlemcnt.(v) The other methods of acquiring settlements in any parish are all reducible to this one, ofjorty days' residence therein:
but this forty days' residence (which is to be construed to be lodging or lying
there) must not be by fraud, or stealth, or in any clandestine manner; but
made notorious by one or other of the following concomitant circumstances
The next method therefore of gaining a settlement is, 4, By forty days' residence, and notice. For if a stranger comes into a parish, and delivers notice in
writing of his place of abode, and number of his family, to one of the overseers,
(which must be read in the church and rcgistered,) i.nd resides there unmolested for forty days after such notice, he is legally settled thereby.(w) For
the law presumes that such a one at the time of notice is not likcly to become
chargcable, else he would not venture to give it; or that, in such case, the parish
would take care to remove him. But there are also other circumstances
equivalent to such notice: therefore, 5, Renting for a year *a tenement [*364
of the yearly value of ten pounds, and residing forty days in the parish,
gains a settlement without notiee;(x) upon the principle of having substance
enough to gain credit for such a house. 6. Being charged to and paying the
public taxes and levies of the parish; excepting those for scavengers, highways,(y) and the duties on houses and windows :(z) and, 7, Executing, when
legally appointed, any public parochial office for a whole year in the parish, as
-bureb-warden, &c. are both of them equivalent to notice, and gain II. settlemeut,(a) if coupled with a residence of forty days. 8. Being hired for a year,
when unmarried and childless, and serving a year in the same service; and 9,
Being bound an apprentice, gives the servant and apprentice a settlement, with')ut notice,(b) in that place wherein they serve the last forty days. This is
!T~cantto encourage application to trades, and going out to reputable services.
\0. Lastly, the having an estate of one's own, and residing thereon forty days,
'iowever small the value may be, in case it be acquired by act of law, or of a
lliird person, as by descent, gift, devise, &c., is a sufficient settlement:(c) but if
\ man acquire it by his own act, as by purchase, (in its popular sense, in consideratlon of money paid,) then unless the consideration advanced, bona fide, be
mi., it is no settlement for any lon~er time than the person shall inhabit therelD.(d) He is in no case removable from his own property; but he shall not,
If) earth. 433. Comb.364. Salk. 485. I Lord Raym. 561.
.) See page 459.
'~SaIk. 4T..
• Salk. 528. 2 Lord Haym. 1473.
II Stra. 644•
~•) Foloy, U9, 251, 252. Barr Set. C. 370.
(ot) Stat. 13 .I; U Car. II. c. ~
1 .Tac.1L 0.17. 3.1; 4 W.
ad )1.,-.11

(0) Stat. 13 .t 14 Car. II. Co 12.
(.) Stat. 9 Geo. I. Co 7, 16.
(.) Stat. 21 Geo. II. c. 10. 18 Goo. III. c. 20..
(a) Stat. 3.t 4 W'. and ll. e. tt.
•
(I) Stat. 3 .t 4 W. and )(. Co 11. 8.t 9 W. IlL c. Ill.
Goo. II. c. 11.
(.) Salk. SU.
(4) Stat. 9 Geo. I. Co 7.
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by any trifling or fraudulent purchase of his own, acquire a permanent and
lasting settlement.
All persons, not so settled, may be removed to their own parishes, on complaint of the overseers, by two justices of the peace, if they sliall adjudge them
likely to become chargeable to the parish into which they have intruded: unless they are in a. way of getting a legal settlement, as by having hired a house
*365] of 101. per annum, or living m an *annual service; for then they are
not removable.(e)
And in all other cases, if the parish to which they
belong will grant them a certificate, acknowledging them to be their palish.
loners, they cannot be removed merely because likely to become chargeable, but
only when they become actually chargeable. (f) But such certificated person
can gain no settlement by any of the means above mentioned, unless by renting
a tenement of 101.per annum, or by serving an annual office in the parish, being
legally placed therein; neither can an apprentice or servant. to such certificated
person gain a settlement by such their service.(g)
These are the general heads of the laws relating to the poor, which, by the
resolutions of the courts of justice thereon within a century past, are branched
into a great variety,"
And yet, notwithstanding the pains that have been taken
about them, they still remain very imperfect, and inadequate to the purposes
they are designed for: a fate that has ~enerally attended most of our statute
laws, where they have not the foundation of the common law to build on.
When the shires, the hundreds, and the tithings were kept in the same admirable order in which they were disposed by the great Alfred, there were no per.
sons idle, consequently none but the impotent that needed relief: and ths statute
of 43 Eliz. seems entirely founded on the same principle.
But when this excellent scheme was neglected and departed from, we cannot but observe with concern what miserable shifts and lame expedients have from time to time been
adopted, in order to patch up the flaws occasioned by this neglect.
There is
not a more necessary or more certain maxim in the frame and oonsticutlon of
society, than that every individual must contribute his share in order to the
well-being of the community: and surely they must be very deficient in sound
policy, who suffer one half of a parish to continue idle, dissolute, and unemployed, and at len~th are amazed to find that the industry of the ot1.~r half iIJ
not able to main tam the whole.

CHAPTER X.
OF THE PEOPLE, WHETHER ALIENS, DENIZENS, OR NATIVES.
HAVING, in the eight preceding chapters, treated of persons as they stand In
the public relations of magistrates, I now proceed to consider such persons as
fall under the denomination of the people. And herein all the inferior and subordinate magistrates treated of in the last chapter are included.
The first and most obvious division of the people is into aliens and natural- •
born subjecta,' Natural-born subjects are such as are born within the dominions
(,) Salk. 412.
(I) Stat. 8 '" 9 W. Ill. c. 30.
IT

(I) Stat. 12 Anne, c.1S.

For a fl'll and complete knowledge of this extensive subject, recourse must be had

to Bum's Justice, by Chitty, and Mr. Const's valuable edition of Bott, and the reporters
there referred to.--CHRISTIAN.
1Natural-born
subjects are persons born within the allegiance, power, or protection of
the crown of England, which terms embrace not only persons born within the dominions
of his majesty, or of his homagers, and the children of subjects in the service of the king
abroad, and the king's children, and the heirs of the crown, all of whom are natural-born
subjects by the common law, but also, under various statutes, all persons, though born
abroad, whose father and grandfather by the father's side were natural-born subjects at
eommon law, unless the father or paternal grandfather, through whom the claim is rna
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of the crown of England j that is, within the ligeance, or, as it ..6 t?enel'ully
called, the allegiance, of the king j and aliens, such as are born out of It. Allegiance ia the tie, or ligamen, which binds the subject to the king, in return for
that protection which the kin~ affords the subject. The thing itself, or substantial part of it, is founded III reason and tho nature of government j the
Dame and tho form are dorived to us from our Gothic ancestors: Undor tho
feodal system, every owner of lands held them in subjection to some superior
or lord, from whom, or whose ancestors, the tenant or vassal had received them;
and there was a mutual trust or confidence subsisting between the lord and vassal,
that the lord should protect the vassal in the enjoyment of tho torritory he had
granted him, and, on tho *other hand, that tho vassal should bo faithful [*367
to the lord, and dofend him against all his enemies. This obligation on
tho part of the vassal was called fidelitas, or fealty j and an oath of foalty was
required, by the feodal law, to be taken by all tonants to their landlord, which
is couched in almost tho same terms as our ancient oath of allegiance j(a) exgept that in the usual oath of fealty there was frequently a saving or exception
of the faith due to a superior lord by name, under whom the landlord himself
was perhaps only a tenant or vassal. But when the acknowledgment was made
to the absolute superior himself, who was vassal to no man, it was no longer
called the oath of fealty, but the oath of allegiance; and therein the tenant
swore to bear faith to his sovereign lord, in opposition to an men, without any
savin1; or exception :-" contra omnes homines fidelitatem fecit.n(b) Land hold
by this exalted species of fealty was called feudum ligium, a liege fee; the vassals, homines ligii, or Jiege men i and the sovereign, their dominus ligius, or liege
lord. And when sovereign princes did homage to each other for lands held
under their respective sovereignties, a distinction was always made between
simple homage, which was only an acknowledgment of tenure,(c) and liegs
homage, which included the fealty before mentioned, and the services consequent upon it. Thus, when our Edward III., in 1329, did homage to Philip VI.
of France for his ducal dominions on that continent, it was warmly disputed of
what species the homage was to be, whether liege or simple homage.(d) But
with us in England, it becoming a settled principle of tenure that all lands in tho
kingdom are holden of the king as their sovereign and lord paramount, no oath
but that of fealty could ever be taken to inferior lords, and the oath of allegianco
was necessarily confined to the person of the king alone. By an easy anal01;y,
the term of allegiance was soon brought to signify all other engagements which
are due from subjects to their prince, as well as those duties which were simply
and merely territorial. And the oath of allegiance, as administered for [*368
*upwards of six hundred years,(e) contained a promise" to be true and
faithful to the king and his heirs, and truth and faith to bear of life and limb
snd terrene honour, and not to know or hear of any ill or damage intended him,
ll2 Carl. 401. Mod. Un. m.t. nIlI. 420.
(0) 2 Feud. 5, 6, 7.
\1)2 ieud.W.
(OJ ; fup. Calvin'. ease, 7.

J

.) ~Iirror, Co a,
Tin'. ease, 6.

f ss,

Fleta,

a, 16.

Brill".., Co 211. 7
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was at the time of the birth of such children liable, in case of his return into this country.
to th'3 penalties of treason or felony, or was in the actual service of any foreign prince
then at enmity with the crown of England, excepting always from the benefit both of
the common law and of the statutes those artificers and manufacturers who are declared
aliens by 5 Geo. 1. c. 27. See 1 Chit. Com. Law, 117, 119, 130; but artificers may now go
abroad. 5 Geo. IV. c. 97.
Persons born in transmarine territories belonging to the king of England, in any other
right than that of the English crown, as, for instance, the Hanoverians and persons doing
service to the king, as officers of such transmarine territories, are not natural-born
,ubjects. See Vaughan, 286.
A child born out of the allegiance of the crown of England is not entitled to be deemed
a natural-born subject, unless the father be at the time of the birth or the child not a
subject only, but a subject by birth. Therefore, children born in the United States of
America, since the recognition of their independence, of parents born there before that
time, and continuing to reside there afterwards, are aliens, and cannot inherit lanw
here. 2 Bar. &; Cres. 779. 4 D. & R. 391, S. C.-ClllTTY.
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Withoul. defending him therefrom." Upon which Sir "Matthew Hale(f) makes
this remark, that it was short and plain, not entalJ{~ed with long or intricate
clauses or declarations, and yet is comprehensive cf the whole duty from the
subject to his sovereign. But, at the revolution, tho terms of this oath being
thought perhaps to favour too much the notion of non-resistance, the present
form "as introduced by the convention parliament, which is more general and
indeterminate than the former; the subject only promisin~ "that he will be
faithful and bear true allegiance to the king," without mentioning "his heirs,"
or specifying in the least wherein that allegiance consists. The oath of supremacy is principally calculated as a renunciation of the pope's pretended authority; and the oath of abjuration, introduced in the reign of king WiUiam,(g}
very amply supplies the loose and general texture of the oath of allegiance; ii
recognismg the right of his majesty, derived under the act of settlement; engaging to support him to the utmost of the juror's power; promising to disclose
all traitorous conspiracies against him; and expressly renouncing any claim of
the descendants of the late pretender, in as clear and explicit terms as the
English language can furnish. This oath must be taken by all persons in any
office, trust, or employment; and may be tendered by two justices of the peace
to any person whom they shall suspect of disaffection.fh) Ar...t the oath of
allegiance may be tendered(i)to all persons above the age oftwr e years, "t\ hether
natives, denizens, or aliens, either in the court-leet of the luanor, or in the
sheriff's tourn, which is the court-leet of the county.
But, besides these express engagements, the law also he-Ids that there ill an
*3
implied, original, and virtual allegiance, *owing from every subjeclo to
69] his sovereign, antecedently to any express promise; and although the
snbjcct never swore any faith or allegiance in form. For as the king, by the
descent of the crown, is fully invested with all the rights, and bound to all the
duties, of sovereignty, before his eoronation ; so the subject is bound to his
prince by an intrinsic allegiance, before the superinduction of those outward
bonds of oath, homage, and fealty, which were only instituted to remind the
subject of this his previous duty, and for the better securing its performance.(k)
The formal profession, therefore, or oath of subjection, is nothing more than a
dcclaration in words of what was before implied in law; which occasions Sir
Edward Coke very justly to observe,(l) that" all subjects are equally bounden
to their allegiance as if they had taken the oath; because it is written by the
finger of the law in their hearts, and the taking of the corporal oath is but an
outward declaration of the same." The sanction of an oath, it is true, in case
of violation of duty, makes the guilt still more accumulated, by superadding
pcrjury to beason; but it does not increase the civil obligation to loyalty; it
only strengthens the social tie by uniting it with that of religion.
Allegiance, both express and implied, is, however, distinguished by the law
into two sorts or species, the one natural, the other local; the former being also
perpetual, the latter temporary. Natural allel?iance is such as is due from all
men born within the kin~'s dominions immediately upon their birth.(m) For,
immediately upon their birth, they are "under the king's protection; at a time,
too, when (during their infancy) they are incapable of protecting themselves.
Natural allegiance is therefore a debt of gratitude, which cannot be forfeited,
cancelled, or altered by any change of time, place, or circumstance, nor by any
thing but the united concurrence of the legislature.(n)
An Englishman who
""370J removes to France, or to China, owes the same allegiance *to the king
of England there as at home, and twenty years hence as well as now.
For it is a principle of universal law,(o) that the natural-born subject of omprince cannot by any act of his own, no, not by swearing allegiance to another,
put off or discharge his natural allegiance to the former: for this natural allel'ianco was intrinsic, and primitive, and antecedent to the other; and cannot be

t'

V> 1 Hal.

P. C. 63.
(.) Stat. 13 w. III. Co 6.
A) Stat. 1 Goo. I. Co 13. 6 Goo. m. Co sa
I) 2 IDBI. 121. 1 HaL P. C. 6l.
~ .) 1 HaL P ....61.

(I) 2 Inst. 121.
(-)7 Rep. 7.
(al 2 P. Wma. 124.
(0) 1 HaLP.c. 68.

GHAP.10.]

: -OF PERSONS.

810

devested without the concurrent act of that prince to whom it was first due.'
Indeed, the natural-born subject of one prince, to whom he owes allegiance,
may be entangled by subjecting himself absolutely to another: but it is his own
act that brings him into these straits and difficulties, of owing service to two
masters; and it is unreasonable that, by such voluntary act of his own, he
should be able at pleasure to unloose those bands by which he is connected to
his natural prince ..
2 And this seems to have guided the courts both of England and America, since the
peace between these powers, which ended in the declaration and acknowledgment of
the independence of America. It has been determined that the effect of the concurrent acts of the two governments was to devest a natural-born subject of the British king,
adhering to the United States of America, of his right to inherit land in England; and
1'0, in King's Bench, it has been determined
that the treaty virtually prevented Americans adhering to the crown from inheriting lands in America. See the English ease,
Doe d. Thomas vs. Acklam, 2 B. & C. 729, which cites 7 Whcaton's R. 535. See also
1 Peters's C. C. R. 159.-CHlTTY.
aSir Michael Foster observes .. that the well-known maxim which the writers upon
our law have adopted and applied to this ease, nemo po test exuere patriam, comprehendeth
the whole doctrine of natural allegiance!'
Fost. 18-!. And this is exemplified by a
strong instance in the report which that learned judge has given of ./Eneas Macdonald's
ease. He was a native of Great Britain, but had received his education from his early
infancy in France, had spent his riper years in a profitable employment in that kingdom,
and had accepted a commission in the service of the French king; acting under that
commission, he was taken in arms against the king of England, for which he was indicted and convicted of high treason, but was pardoned upon condition of his leaving
the kingdom and continuing abroad during his life. lb. 59.
This is certainly an extreme ease; and we should have reason to think our law
deficient in justice and humanity if we could discover any intermediate general limit
to which the law could be relaxed consistently with sound policy or the public safety.--

CHRISTIAN.

The writers on public law have spoken rather loosely, but generally in favour, of tho
right of a subject or citizen to abandon his native country, unless there be some positive
restraint by law or he is at the time in possession of a public trust, or unless his country
be in distress or at war, or stands in need of his assistance. It is plain that any exceptions destroy the rule, especially such as those just mentioned.
It amounts to saying
that, when a society has no reason, the removal of a member ought not to be opposed.
Cicero regarded it as one of the firmest foundations of Roman liberty that the Roman
citizen had the privilege to stay or renounce his residence at pleasure; but this is different from the unqualified right of expatriation.
The question has been frequently discussed in the courts of the United States; and, though never expressly decided, Chan
cellor Kent, from a historical review of these discussions, concludes that the better
opinion is that a citizen cannot renounce his allegiance without permission to be declared
by law, and that, as there is no existing legislative regulation in the ease, the rule of
the English common law-nemo poteet exuere patriam-remains
unaltered.
2 Kent's Com.
449. Judge Patterson expressed the opinion, that though the legislature of a particulaz
State should by law specify the lawful causes of expatriation and prescribe the manner
in which it might be effected, the emigration could only affect the local allegiance of
the party, and would not draw after it a renunciation of the higher allegiance due to
the United States. 3 Dallas, 133. Professor Tucker takes an entirely different view, and
has come to a different conclusion. Tucker's Blackstone, Appendix, note K.
There are practical difficulties which, in all probability, will ever prevent any le~i8Iative action. However, as for all commercial purposes, even in time of war, the national
ehar aoter is determined exclusively by domicil, without regard either to natural or aoquired allegiance, and as it would offend the sense of humanity of enlightened nations
at present to treat as criminals, persons who, by the silent acquiescence, and therefore
the presumed consent, of the country of their birth, had removed their fortunes and
assumed new duties of obedience in other countries, if even they should be taken in
arms against their native country, the question is not of immediate practical moment.
Though Great Britain has never formally, yet she has really in fact, abandoned her once
asserted right to impress her native subjects on board of foreign merchantmen:
the
right of visitation and search of public national armed vessels for that purpose was never
asserted.
In ease, however, of revolutions, it is recognised as law-at least in this country-that
persons dissatisfied with the change have a right to remove with their effects, provided
'~hat right be px~rcis"d within a reasonable time. The sound and prevailing doct-ine
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LOChl allegiance is such as is due from an alien, 01' stranger born, for 80 long
time as he continues within the king's dominion and protection :(P) and it ceases
the instant such stranger transfers himself from this kingdom to another.'
Natural allegiance is therefore perpetual, and local temporary only; and that
for this reason, evidently founded upon the nature of government, that allegiance
II! a debt due from the subject, upon an implied contract with the prince, that
80 long as the one affords protection, so long the other will demean himself
faithfully. As therefore the prince is always under a constant tie to protect his
natural-born subjects, at all times and in all countries, for this reason their allegiance due to him i"lcqually universal and permanent.
But, on the other hand,
as the prince affords his protection to an alien only during his residence in this
realm, the allef?iance of an alien is confined, in point of time, to the duration
or such his residence, and, in point of locality, to the dominions of the British
empire. From which considerations Sir Matthew Hale(q) deduces this consequence, that though there be a usurper of the crown, yet it is treason for any
*371] subject, while the usurper is in full possession of the sovereignty, to
*practise any thing against his crown and dignity: wherefore, although
the true prince regain the sovereignty, yet such attempts against the usurper
(unless in defence or aid of the rightful king) have been afterwards punished
with death; because of the breach of that temporary allegiance which was due
to him as king de facto. And upon this footmg, after Edward IV_ recovered
the crown, which had been long detained from his house by the line of Lancaster, treasons committed against Henry VI. were capitally punished, though
Henry had been declared a usurper by parliament.
This oath of allegiance, or rather the allegiance itself, is held to be applicable
not only to the political capacity of the king, or regal office, but to his natural
person, and blood-royal; and for the misapplication of their allegiance, viz. to
the regal capacity or crown, exclusive of the person of the king, were the
Spencers banished in the reign of Edward n.(r) And from hence arose that
principle of personal attachment, and affectionate loyalty, which induced oUI
forefathers (and, if occasion required, would doubtless induce their sons) to
hazard all that was dear to them, life, fortune, and family, in defence and sup.
port of their liege lord and sovereign.'
(.) 7 Rep. 6.
(.) 1 lIaL P. Co 60.

(r) 1 lIaL P. Co 61.

now is, that by the treaty of peace of 1783, Great Britain and the United States became
respectively entitled, as against each other, to the allegiance of all persons who were at
the time adhering to the governments respectively. and that those persons became
aliens in respect to the government to which they did not adhere. Of course all persons
born in the United States had the right to adhere or not to the new government, as they
might elect.
There is this difference between the decisions of the English and American courts,a difference which seems naturally to result from their different national positions in
reference to the question. The former adopt the date of the definitive treaty of peace
by which the independence of tho United States was acknowledged, viz. Sept. 3,1783,
as the period when the change took place. The American courts assume the date of the
Declaration of Independence. July 4,1776, as that period. 2 Barnwell & Cressw. 729.
5 ibiu. 771. 3 Peters, 99. 1 Dallas, 53. 2 Cranch, 279. 4 ibid. 209.-SHARSWOOD.
4 Mr. J. Foster informs us that it was laid down in a meeting of all the judges, that" if
an alien, seeking the protection of the crown, and having a family and effects here,
should, during a war with his native country, go thither, and there adhere to the king's
enemies jill" purpOWI of hostility, he may be dealt with as a traitor." Fost, 185.-CHRISTIAN.
The question might at this day probably well admit of re-argument. The text appears
to me to be the better doctrine. For suppose that, on his return to the dominions of his
sovereign to whom he was owing his natural allegiance, such sovereign shouid compel
his taking arms, can it be justly argued that either way he must be punished,-by
his
natural sovereign if he disobey, and. by the adopted sovereign, put to death for appearing or taking arms against him'
But lord Stowel has, I believe, lately determined con
form ably with the authority mentioned by Mr. J. Foster.-CHITTY.
I Sir William Wyndham said, that were he to find the crown dangling in a bush he
would stand by and defend it to the last. How much matter of regret would it be that
the spirit of an expression of service and loyalty so fine, so just, and so exalted would
!lS2
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This allegiance, then, both express and implied, i~ the luty CJl all the kinj{s
subjects, under the distinctions here laid down, of local and temporary, or universal and perpetual. Their rights are also distinguishable by tho same criterions of timo and locality; natural-born subjccts having a grcat variety of rights,
which they acquire by being born within the king's ligeance, and ear never forfeit by any distance of place or time, but only by their own misbehc.viour: the
explanation of which rights is the principal subject of tho two first books of
these commentaries. The same is also in some degree the ease of aliens; though
their rights are much more circumscribed, being acquired only by residence here,
and lost whenever they remove. I shall, however, hero endeavour to [*37')
chalk out somo of the principal lines, whereby *they are distinguishcd
...
from natives, descending to further particulars when they come in course.
An alien born may purchase lands, or other estates: but not for his own use,
for the king is thereupon entitled to them.(s)' If an alien could acquire a permanent property in lands, he must owe an allegiance, equally permanent with
that property, to the king of England, which would probably be inconsistent
with that which he owes to his own natural liege lord: besides that thereby the
nation might in time be subject to foreign. influence, and feel many other inconvenienees,t Wherefore by the civil law such contracts wero also made void :(t)
to) Co. JJtt. 2.

(') Cod. L 11, tit. 65.

ever be wasted upon a sovereign who might be unacquainted with his people's wrongs
until he should hear of them in their remonstrances !-CHITTY.
S A woman alien cannot be endowed, unless she marries by the license of the king;
and then she shall be endowed by 8 Hen. V. No. 15, Rot. Parl, Harg. Co. Litt. 31, a. n. 9.
Neither can a husband alien be tenant by the curtesy. 7 Co. 25.-CURISTIAN.
As to an alien's disability respecting lands, see 1 Chitty's Com. L. 162, and 2 Bar, &
Cres. 779. 4 D. & L. 394. The common law of this country has always been jealous of
foreigners; from the conquest till upwards of two hundred years afterwards, it does not
appear that strangers were permitted to reside in England even on account of commerce
beyond a limited time, except by a special warrant, for they were considered only as
sojourners coming to a fair or market, and were obliged to employ their landlords as
brokers to buy and sell their commodities; and we find that one stranger was often
arrested for the debt or punished for the misdemeanour of another, as if all strangers
were to be looked upon as a people with whom the English were in a state of perpetual
war, and therefore might make reprisals on the first they could lay hands on. Tucker's
Remarks on Naturalization Bill, 2, 3, 13, 15. 2 Inst, 204. Rymer's Foedera, vols. 1, 2,
3, 4. 1 Anderson's History of Commerce, 237, 242. At this day by the 56 Geo. Ill. c.
86, continued in force by 5 Geo. IV. c. 37, for two years after passing of that act, aliena
may by proclamation, &0. be compelled to depart this realm, under pain of heavy penal.
ties for neglecting to do so; and by sec. 9, aliens, except domestic servants, must, within
a week after their arrival here, produce their certificates to the chief magistrate of the
place, or to a justice, or, where certificate is lost, deliver an account of the particulars
under a penalty for neglecting to do so; and by sec. 10, mayors, &C. may detain aliens
suspected of being dangerous persons, and transmit to the secretary of state an account
of their proceedings; by sec. 15, no ambassadors or other public ministers duly authorized,
nor their domestic servants registered or actually attendant on them, shall be deemed
aliens within the act, and the act shall not extend to aliens not more than fourteen
years old; by sec. 19, aliens having quitted France on account of the late troubles are
not liable to be arrested for debts contracted beyond seas, other than the dominions of
his majesty. The 5 Geo. IV. c. 37 enacts that the above act shall not extend to aliens
having been continually resident here seven years.
The privileges and disabilities to which aliens are entitled or subject, are so uumerous,
both as respects the statute as the common law, that it would be utterly Impracticable
to give a concise view of them; and the reader must be referred to Tucker's Remarks
on the Naturalization Bill, and 1 Chit. Com. Law, 131 to 168. See also post, 2 book. 249,
126.-CHlTTY.
T A political

reason may be given for this, which I think stronger than any here adduced.
aliens were admitted to purchase and hold lands in this country. it might at anr time
be in the power of a foreign state to raise a powerful party amongst us; for power IS ever
the concomitant of property.
This may more easily be illustrated, by briefly stating the measures taken by Rlssia
prior to the dismemberment of Poland. For a considerable time previous to this act
,an act which hss certainly cast an indelible stain upon the powers concerned in it) the

If

263

:!'12

OF· THE RIGHTS

"[HOOK

i.'

Eng.-

but the prince had no such advantage of forfeiture thereby, as with us in
land. Among other reasons which might be given for our constitution, it seeUlll'
to be intended by way of punishment for the alien's presumption, in attempting
to acquire any landed property; for the vendor is not affected by it, he having
resigned his right, and received an equivalent in exchange. Yet an alien may
acquire a property in goods, money, and other personal estate, or may hire u
house for his habitation :(u)Bfor personal estate is of a transitory and movable
nature; and, besides, this indulgence to strangers is necessary for the advance.
mont of trade. Aliens also Dlay trade as freely as other people, only they are
subject to certain higher duties at the custom-housej" and there are also some
obsolete statutcs of Hen. VIII. prohibiting alien artificers to work for themselves in this kingdom; but it is generally held that they were virtually repealed by statute 5 Eliz. c. 7.10 Also, an alien may bring an action concerning
personal property, and may make a will, and dispose of his personal estate:(w)
not as it IS in France, where the king at the death of an alien is entitled to all
he is worth, by the droit d'aubaine or jus albinatus,(x) unless he has a peculiar
exemption," When I mention these rights of an alien, I must be understood
*373] of alien friends only, or such whose countries are in peace with ours;
for alien enemies have no *rights, no privileges, unless by the king's
special favour, during the time of war.1Z
'Vhen I say that an alien is one who is born out of the king's dominions, or
allegiance, this also must be understood with some restrictions.
The common
law, indeed, stood absolutely so, with only a very few exceptions j- so that a
particular act of parliament became uecessary after the restoration,(y) "for the
naturalization of the children of his majesty's English subjects, born ill foreign
countries during thc late troubles." And this maxim of the law proceeded upon
a general principle, that every man owes natural allegiance where he is born,
and cannot owe two such allcgiances, or serve two masters, at once. Yet the
children of the king's ambassadors born abroad were always held to be natural
subjects:(z) for as the father, though in a foreign country, owes not even a local
allegiance to the prince to whom he is sent; so, with regard to the son also, he
was hcld (by a kind of postliminium) to be born under the king of England's
allegiance, represented.by his father the ambassador. To encourage also foreign
commerce, it was enacted by statute 25 Edw. III. st. 2, that all children born
'abroad, provided both their parents were at the time of the birth in allegiance
Cv) 7 Rep. 17.
(I) Stat. 29 Car. n. c. 6.
Cv) Lutw. 3!.
Ca) A word dertred from a1&Oi naua: Spelm. 01. 2!.

cs) 7 Rep.IS.

czarina sent several of her subjects with large sums of money into Poland, to purchase
all the estates that offered for sale; at the same time professing publicly the greatest
attachment to the interests of that devoted kingdom.
This had a double effect; for it
not only raised in that country a powerful party completely devoted to her interest, but
it at the same time, and in the same ratio, devested a large proportion of power and Influence from the nobles. This proved a solid foundation for her subsequent acts; for afterwards, when she laid aside the veil which covered her designs, the country was so
enfeebled by the measures she had taken, that, notwithstanding the glorious and persevering struggles of a Kosciuszko, it fell an easy prey to her rupacity.c-Cnrrrr;
8 But a lease of lands will be forfeited to the king.
Co. Litt. 2.-CURISTIAN.
• Repealed, except as to some city duties, by stat. 24 Geo. II. st. 2. c. 16.-CUITTY.
10 l.1r. Hargrave says the statute 32 Hen. VIII. c. 16, however contrary it may seem 'to
good policy and the spirit of commerce, still remains unrepealed.
Co. Litt. 2. n. 7. See
also 1 Woodd. 373.-CURISTIAN'.
II Tho Constituent Assembly in 1790 and 1191 entirely abolished the droit d'auhaine; but
the code civil has restrained the operation of these laws to the nations of those countries in which no such right exists against Frenchmen.
See Code Civil, 1. 1. tit. 1, s, 11.
-CoLERIDGE
12 Until all ransoms of captured ships and property were prohibited by 22 Geo. III. 0.
25, an alien enemy could sue in our courts upon a ransom bill. Lord Mansfield, in a
case of that kind, declared that" it was sound policy, as well as good morality, to keep
faith with an enemy in time of war. This is a contract which arises out of a state of
hostility, and is to be governed by the law of nations, and the eternal rules of justice."
Doug, 625.-CnRISTIAN.
-
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to the king, and the mother had passed the seas by her husband's consent,
mi~ht inherit as if born in England; and accordingly it hath bcen so adjudged
in behalf of merchants.(a)
But by several more modern statutes(b) these restrictions are still further taken off: so that all children, born out of the king's
ligeance, whoso fathers (or grandfathers by tho father's Bide) were natural-born
subjects, are now deemed to be natural-born subjects themselves to all intents
and purposes; unless their said ancestors were attainted, or banished beyond
sea, for high treason; or were at the birth of such children in the service of a
prince at enmity with Great Britain.v Yot the grandchildren of such ancestors
shall not be privileged in respect of tho alien's duty, except they bo protestants,
nnd actually reside within tho realm; nor shall be enabled to claim any estate
or interest, unless tho claim be made within five years after the same shall
accrue."
The children of aliens, born hero in England, are, generally speaking, naturalborn aubjects," and entitled to all the *privileges of such. In which the [*374
constitution of France differs from ours; for there, by their jus albinatus, if a child be born of foreign parents, it is an alien.(c)1'
A denizen is an alien born, but who has obtained ex donatione regis letters.
patent to make him au English subject: a high and incommunicable branch of
the royal prerogative.(d) A denizen is in a kind of middle state between an alien
and natural-born subject, and partakes of both of them. He may take lands
by purchase or devise, which an alien may not; but cannot take by inheritance:(e) for his parent, through whom he must claim, being an alien, had no
inheritable blood; and therefore could convey none to the son." And, upon a
(0) Cro. Car. 001. Mar.91. Jeok. Cent. 3.
7 Anne, c. 6. 4. Goo. II. c. 21, and 13 000. III. c. 21.
J.nk. Cent. 3, cities 2Teamre FranpM, 312.

(l)
(I)

(4) 7 It.p. Calvin'. caac, 25.
(I) 11 Rep. 67

U All these exceptions to the common law, introduced
by the legislature, are in cases
where the father or grandfather is a natural-born subject; but there is no provision
made for the children born abroad of a mother, a natural-born subject, married to an
alien. See Count Duroure vs. Jones, 4 T. R. 300.-CHRISTIAN.
I< Persons heretofore
born, or hereafter to be born, out of the limits and jurisdiction
of the United States, whose fathers were or shall be at the time of their birth citizens
of the United States, shall be deemed and considered, and are hereby declared to be,
citizens of the United States. Provided, however, that the rights of citizenship shall not
descend to persons whose fathers never resided in the United States.
Any woman who might lawfully be naturalized under the existing laws, married, or
who shall be married, to a citizen of the United States, shall be deemed and taken to be
a citizen. Act of Congress 10 Feb. 1855. 10 Stat. at Large, 604, stat. 7 & 8 Vict. c. W,
makes the same provision as to women.
The children of a British mother married to a foreigner are aliens, if born abroad.
Duroure vs. Jones, 4 T. R. 3l10. The language of the act of Congress implies the same
--SliARSWOOD.
So much doubt, however, hangs over this subject that a case arose a few years a~o in
which a party, whose grandfather had been born out of the British dominions, Wished
to establish his rights as a British subject; and the opinions of the most eminent lawyers
in the country were taken on the question, five of whom thought that he could inherit,
and five that he could not. On the other hand, the earl of Athlone, seventh in descent
from Godart de GincheH, created by king William in March, 1691-92, earl of Athlone,
and who claimed to take his seat in the Irish house of peers in 1795, (more than a centUIY after the family had left these kingdoms to reside in Holland,) was admitted by
that assembly to be a native-born subject of the British crown, and he took his inheritance within the ligeance of the king accordingly.
Vide Report on the Laws affecting
Aliens, June, 1843.-HARGRAVE.
l~ Unless the alien parents are acting in the realm as enemies;
for my lord Coke says,
it is not cceium. nee solum, but their being born within the allegiance and under the protection of the king. 7 Co. 18, a.-CHRISTIAN.
II But now a child born in France of foreign parents
may, within a year after attain
ing twenty-one years, claim the character of a Frenchman, declaring, if not then resident in France, his intention to fix there, and actually fixing there within a year from
such declaration,
Code Civil, I. i. tit. 1, S. 9.-CoLERIDGE.
" In this respect there is not any difference between our laws and those of France. In
each country birth confers the right of naturalization!'
1 Woodd. 3S6.-CHITTY•
. 17 By tho 11 &; 12 W. III. c. 6, natural-born
subjects may derive a title by descent
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like defect of hereditary
blood, the issue of a denizen, born before denization,
cannot inherit to him; but his issue born after may.C!)
.A denizen is not excused(g) from paying the alien's duty, and some other mercantile
burdens, .And
no denizen can be of the privy council, or either house of parliament,
or have
Ilny office of trust, civil or military,
or be capable of any grant of lands, &C.
from the crown.(h)ls
Naturalization
cannot be performed but by act of parliament:
for by this an
alien is put in exactly the same state as if he had been born in the kings
ligeance;
except only that he is incapable, as well as a denizen, of beings
member of the privy council, or parliament,
holding cfflces, grants, &c.(911
No
If) Co. ue, 8. Vaugh. 285.
(1) Sta:..12W. nr,e, 3-

<') Stat.

22 neu.

vur, e. 8.

<I) Ibid.

through their parents or any ancestor, though they are aliens. But by 25 Goo. II. c. 39,
this restriction is superadded, viz. that no natural-born
subject shall derive a title
through an alien parent or ancestor, unless he be born at the time of the death of the
ancestor who dies seised of the estate which he claims by descent, with this exception,
that if a descent shall be cast upon a daughter of an alien, it shall be divested in favour
of an after-born son; and in case of an after-born daughter or daughters only, all the
sisters shall be coparceners.c-Canrsrrax,
•
This exception, as it should seem, would have been quite superfluous, if lord Coke had
not held that a son of an alien could not inherit from his brother, though the contrary
has been since determined.
Harg. Co. Litt.8, a.-CHITTY.
IS As to denization
in general, see 1 Chitty's Com. L. 120. The right of making denizens is not exclusively vested in the king, for it may be by parliament; but it is scarcely
ever exercised by any but the royal power. It may be effected by conquest. 7 Co. 6, a. 2.
Vent. 6 Com. Dig. Aliens, D. 1. The king cannot delegate this right to another.
7 Co.
25, b. COm. Dig. Aliens, D. 1. See form of letters of denization, 2 Chitty's Com. L.
appendix, 327.
The British law protects denizens made so by this country, but also respects the rights
of those who have been declared denizens of foreign states. Thus a natural-burn subject
of England having been admitted a denizen of the United States of America, is entitled
as such denizen to the benefit of the treaty between England and the United States,
which authorizes the trade of Americans to the territories of the British East India Company, though as an English subject he would not have been permitted to carry on such
a commerce.
8 T. R. 31. 1 B. & P. 430.-CHITTY.
la Therefore
a person naturalized is not even eligible to the office of constable. 5 Burr.
2788.
As to naturalization
in general, see Chalm. Col. Op, 382. Com. Dig. Alien.i, B. 2.
1 Chitty's Com. Law, 123 to 130, and see form of acts of naturalization, 2 Chitty's Com.
L. appendix, 324 to 327.
.
A person may become naturalized ipso facto by complying with the conditions pointed
out in certain general statutes.
Naturalization cancels all defects, and is allowed to have a retrospective energy, which
simple denization has not, (Co. Litt. 129, a. post, 2 book, 250;) and if a man take an alien to
wife, and afterwards sell his land, and his wife be fIllturalized, she shall be endowed of the
lands sold before her naturalisation, Co. Litt. 33, a.
There seems to be no case in favour of this dictum of lord Coke. Naturalization is
retrospective when it does not affect third persons, if the words of the act give them that
effect; so if a man be naturalized, his brother or his son born before may inherit, if they
be natives.
See 1 Vent. 419; also vol. 2, p. 132, n. 24, and p. 250; Co. Litt. 129, a.; 2
Rol. 93.
Naturalization is not, as denization may be, merely for a time, but is absolutely forever,
and not for life only, or to him and the heirs of his body, or upon condition.
Cro. Jac.
539. Co. Lit. 129, a. 2.
This practice of naturalizing foreigners is not peculiar to the English constitution;
and though the stranger thus adopted becomes a subject of the state which welcomes
him, yet he does not release himself from his natural allegiance to the government under
which he was born. See lBos. & P.443. Bac, Ab. Aliens,a. 1 Wooddeson, 282. Naturalizatlons in a foreign country, without license, will not discharge a natural-born subject
from his allegiance.
2 Ohalm, Col. Op, 363.
But though a natural-born subject cannot voluntarily emancipate himself from his
natural allegiance, so as to exempt himself from tbe duties incident thereto, yet he may,
by his violation of law, forfeit many of the advantages of a natural-born subject, and
place himself ill the situation of an alien. Thus it has been enacted, that if an English
rubject go "'>eyond tbe seas. and tl,."re become a sworn subject to any foreign prince or
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bill fbr naturalization can be received in either house of parliament withoct
such disabling clause in it:(;) nor without a clause disabling the person from
obtaining any immunity in trade thereby in any foreign country, unless he
shall have resided in Britain for seven years next after the commencement of
the session in which he is naturalized.(k) Neither can any person be naturalized or restored in blood unless he hath received the sacrament of the Lord's
supper within one month before the bringing in of the bill; and unless he also
takes the oaths of allegiance and supremacy in the presence of the parlinment.(l) But these provisions have been usually dispensed with by special
acts of parliament, previous to bills of naturalization of any foreign princes or
princesses.(m)
*These are the principal distinctions between aliens, denizens, and [*375
natives: distinctions, which it hath been frequently endeavoured since
the commencement of this century to lay almost totally aside, by one general
naturalization-act for all foreign protestants.
An attempt which was once
carried into execution by the statute 7 Anne, c. 5; but this, after three years'
experience of it, was repealed by the statute 10 Anne, c. 5, except one clnuse,
which was just now mentioned, for naturalizing the children of English parents
born abroad. However, every foreign seaman, who in time of war serves two
years on board an English ship, by virtue of the king's proclamation, is ipso
facto naturalized under the like restrictions as in statute 12 'V. III. c. 2;(n) and
all foreign protestants, and Jews, upon their residing seven years in anv of the
American colonies, without being absent above two months at 0. time; and all
foreign protestants serving two years in a military capacity there, or being
three years employed in the whale fishery, without afterwards absenting themselves from the king's dominions for more than one year, and none of them
falling within the incapacities declared by statute 4 Geo. II. e. 21, shall be
(upon taking the oaths of allegiance and abjuration, or, in some cases, an affirmation to the same effect) naturalized to all intents and purposes, as if they had
been born in this kingdom; except as to sitting in parliament or in the privy
council, and holding' offices or grants of lands, &c. from the crown within the
kingdoms of Great Britain or Ireland.(o) They therefore are admissible to all
other privileges which protestants or Jews born in this kingdom are entitled
to. What those privileges are, with respect to Jews(p) in particular, was the
p'llbject of very high debates about the time of the famous Jew-bilI;(q) which
enables all Iews to prefer bills of naturalization in parliament, without receiving
the sacrament, as ordained by statute 7 Jac. I. It is not my intention to revive
this controversy again; for the act lived only a few months, and was then repealed :(r) therefore peace be now to its manes.2O
(~Stat. 1000. I. Co 4.
(0) Stat. IS Geo. rr, Co 7. 20 Geo. m. Co 44. 22 Goo. n. Co
,

(i Stat. 14 Goo. llL Co Sl.
Btat. 7 Jac. I. Co 2.
-) Stat. 4 'Anne, Co 1 7 000. II. 0. S. 9 Goo
00. III. Co 4.
(-) StaL 13 Goo.
Co s.

S

rr,

n.

Co

24.

45. 2 Goo. Ill. Co 25. 13 Goo. III. c. 25.
(,) A pretty accurate account or the Jews till their banish·
ment In 8 Edward I. may be round In Pryune'. lkmUTTtJ',
and In Molloy de jure Jlaritimo, b. 3, c. 6.
(I) Stat. 26 Geo. II. Co 26.
(r) Stat. 27 Goo. II. c. 1.

state, he shall, while abroad, pay such impositions as aliens do. 14 & 15 Hen. VIII. c.
4.-CHITTY.
The second mode of naturalization recently provided (7 & 8 Vict. c. 66, s, 7,12) is much
more simple. This may be obtained by every alien coming to reside in any part of Great
Britain or Ireland, with intention to settle therein, upon a memorial first presented to
one of the secretaries of state, who may, if he shall see fit after proper inquiries, issue a
certificate ~nting
to the memorialist, upon his taking the oath of allegiance and
supremacy ill the act set forth within sixty days from the day of the date Of such certificate, all the rights and privileges of a natural-born British subject, except the capacity
of being a. member of the privy council or a member of either house of parliament, and
except the rights and capacities, if any, specially excepted in obtaining such certificate,
-STEWART.
20

Congress is vested with power .1 to establish an uniform rule of naturalization."
Const. U. 8. art. 1, s. 8. .A. mere grant of power in affirmative terms to Congress does
not per se delegate an exclusive power. This arises only when the constitution has in
express terms given an exclusive power to Cc..ngressor has prohibited the exercise of a
like power by the States, or where there ia a direct repugnancy or incompatibility in the
281
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CHAPTER XI.
OF THE CLERGY.

'rHE people, whether aliens, denizens, or natural-born subjects, are divisible
into two kinds; the clergy and laity: the clergy, comprehending all persons in
holy orders, and in ecclesiastical offices, will be the subject of the following
chapter.
This venerable body of men, being separate and set apart from the rest of
exercise of it by the States.
In this Iast class must be reckoned the power to establish
a uniform rule of naturalization.
1 Kent's Com. 390. "The citizens of each State shall
be entitled to all privileges and immunities of citizens in the several States."
Const.
U. S. art. 4, s, 2. It is evident that no rule of naturalization would be uniform unless
the power in Congress were held to be exclusive,
By the provisions of various acts of Congress, any alien, being a free white person, may
be admitted to become 0. citizen of the United States, or any of them, on the following
conditions, and not otherwise:1. He shall have declared on oath or affirmation before 0. circuit, district, or territorial
court of the United States, or any court of record of any individual State having common law jurisdiction
and a seal and clerk, or prothonotary,
or before the clerks of
either of the said courts, two years at least before his admission, that it was bona fide his
illtention to become a citizen of the United States, and to renounce forever all allegiance
and fidelity to any foreign prince, state, or sovereignty whatever, and particularly by
name the prince, potentate, state, or sovereignty whereof such alien may at the time be
a citizen or subject.
2. He shall, at the time of hill application to be admitted, declare on oath or affirmation, before some one of the courts aforesaid, that he will support the constitution of the
United States, and that he doth absolutely and entirely renounce and abjure all allegiance and fidelity to every foreign prince, potentate, state, or sovereignty whereof he was
before a citizen or subject; which proceedings shall be recorded by the clerk of the
court.
3. The court admitting such alien shall be satisfied that he has resided within the
United States five years at least, and within the State or Territory where such court is at
the time held one year at least; and it shall further app'ear to their satisfaction that
during that time he has behaved as a man of good moral character, attached to the
principles of the constitution of the United States, and well disposed to the good order
and happiness of the same: Provided, that the oath of the applicant shall in no case be
allowed to prove his residence.
4. In case the alien applying to be admitted to citizenship shall have borne any hereditary title or been of any of the orders of nobility in the kingdom or state from which
he came, he shall, in addition to the above requisites, make an express renunciation of
his title or order of nobility, in the court to which his application shall be made; which
renunciation shall be recorded in the said court.
5. Any alien, being a free white person and a minor under the age of twenty-one
years, who shall have resided in the United States three years next preceding his arriving
at the age of twenty-one years, and who shall have continued to reside therein to the
time he may make application to be admitted a citizen thereof, may, after he arrives at
the age of twenty-one years, and after he shall have resided five years within the United
States, including the three years of his minority. be admitted a citizen of the United
States without having made any previous declaration of intention:
he shall, however,
make the declaration at the time of admission, and shall further declare on oath, and
prove to the satisfaction of the court, that for three years next preceding, it has been the
bonafide intention of such alien to become a citizen of the United States, and shall in all
other respects comply with the laws in regard to naturalization.
6. When any alien who shall have declared his intentions shall die before he u
actually naturalized, the widow and the children of such alien shall be considered as
citizens of the United States. and shall be entitled to all rights and privileges as such
upon taking the oaths prescribed by law.
7. The children of persons duly naturalized under any of the laws of the United States;
or who, previous to the passing of any law on that subject by the government of the United
States, may have become citizens of anyone of the said States, under the laws thereof,
288
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the people, in order to attend the more closely to the service of Almighty God,
have thereupon large privileges allowed them by our municipnl lnws i and had
formerly much fleater, which were abridged at the time of the roformatton on
account of the III use which the popish clergy had endeavoured to make of
tlom. For, the laws having exempted them from almost every personal duty,
being under the age of twenty-one years at the time of their parents being so naturalized
or admitted to the rights of citizenship, shall, if dwelling in the United States, be considered as citizens of the United States; and the children of persons who now are or
have been citizens of the United States shall be considered as citizens of the United
States: Provided, that the right of citizen shall not descend to persons whose fathers
have never resided within the United States. The naturalization of a father ipso facta
makes his son then residing in the United States, and under twenty-one years of age, a
citizen. 1 English, 621. This provision is prospective in its operation, and applies to
subsequent as well as precedent naturalization.
8 Paige, 433.
8. No alien who shall be a native, citizen, denizen, or subject of any country, state, or
sovereign with whom the United States shall be at war at the time of his application.
shall be then admitted to be a citizen of the United States .
.Acts of Congress, 14 .April, 1802, (2 Story's Laws, 850,) 26 March, 1804, (id. 942,)
26 May, 1824, (3 id. 1973,) 24 May, 1828, (4 id. 2145.)
It is not necessary that the record of naturalization shall state that all the legal prerequisites were complied with, the judgment of the court admitting the applicant being
conclusive of the fact of such compliance. 7 Cranch, 420. 4 Peters, 406. 13 Wendell,524.
There are two classes of persons residing in the United States whose status is somewhat peculiar,-negroes
and Indians. In regard to the former, it has been held in some
of the State courts, (.Amy vs. Smith, 1 Litt. 334; Crandall vs. The State, 10 Conn. 340;
State v.~.Claiborne, 1 Meigs, 331; Hobbs vs. Fogg, 6 Watts, 553,) and now finally settled
in the Supreme Court of the United States, (Dred Scott vs. Sandford, 19 Howard, 393,)
that they are not, and cannot under the existing constitution and laws be, citizens of
the United States. It is admitted that the constitution and laws of any particulsr Stat"
may confer upon them the most important civil and political righta,--even the elective
franchise,-as they may do in regard to aliens; but it is not in their power to make
them technically citizens, so as to give them the right to sue in the Federal courts or to
claim those privileges in every State which appertain to the citizens of such State. .At
the time of the adoption of the Federal constitution, they were not recognised as the
citizens of any of the States, and subsequently to that period the power of naturalization was exclusively in Congress. They are not, however, aliens; and the power granted
to Congress to establish a uniform rule of naturalization is, by the well-understood
meaning of the word, confined to persons born in a foreign country under a foreign
government.
It is not a power to raise to the rank of a citizen anyone born in the
United States who, from birth or parentage, by the laws of the country belongs to an
inferior and subordinate class. .. The situation of this population," says C. J. Taney,
.. was altogether unlike that of the Indian race. The latter, it is true, formed no lIar'
of the colonial communities, and never amalgamated with them in social connections
or in government.
But, although they were uncivilized, they were yet a free and independent people, associated together in nations or tribes, and governed by their own
laws. Many of these political communities were situated in territories to which the
white race claimed the ultimate right of dominion. But that claim was acknowledged
to be subject to the right of the Indians to occupy it as long as they thought proper;
and neither the English nor colonial governments claimed or exercised any dominion
over the tribe or nation by whom it was occupied, nor claimed the right to the possession of the territory, until the tribe or nation consented to cede it. These Indian
governments were regarded and treated as foreign governments as much as if an ocean
had separated the red man from the white; and their freedom has constantly been aoknowledged, from the time of the first emigration to the English colonies to the present
day, by the different governments which succeeded each other. Treaties have been
negotiated with them, and their alliance sought for in war; and the people who compose these Indian political communities have always been treated as foreigners not
living under our government.
It is true that the course of events has brought the Indian tribes within the limits of the United States under subjection to the white raee t
and it has been found necessary, for their sake as well as our own, to regard them as in
8. state of pupilage, and to legislate to a certain extent over them and the territory they
occupy. But they' may, without doubt, like the subjects of any other foreign govern
ment, be naturalized by the authority of Congress and become citizens or a State and
of the United States; and, if an individual should leave his nation or tribe and
VOL.I.-III
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they attempted a total exemption from every secular tie. But it is observed
by Sir Edward Coke,(a) that, as the overflowing of waters doth many times
make the river to lose its proper channel, so in times past ecclesiastical persons,
seeking to extend their liberties beyond their true bounds, either lost or enjoyed
not thoso which of right belonged to them.
The personal exemption; do
indeed for the most part continue. A clergyman cannot be compelled to servo
on a jury, nor to appear at a eourt-leet or view of frank-pledge; which aln ost
*377] every other person is obliged to do:Cb) but if a layman is *summoned
on a jury, and before the trial takes orders, he shall notwithstanding
appear and be sworn.Ie)
Neither can he be chosen to any temporal office; as
bailiff, reeve, constable, or the like: in regard of his own continual attendance
on the sacred function.Id)! During his attendance on divine service he is privileged from arrests in civil suits.Ce), In cases also of felony, a clerk in orders
shall have the benefit of his clergy, without being branded in the hand; and
may likewise have it more than once:' in both which particulars he is dis(a) 2 IIlJlt. 4.
(6) F. N. B. 160. 2IIlJlt.4.
(.) 4 Leon. 190.

(") Finch, L. 88.
(.) Stat. 60 Edw. Ill.c. 6. 1 RIc.

n. c. 16.

up his abode among the white population, he would be entitled to all the rights and
privileges which would belong to an emigrant from any other foreign people."
19
Howard, 403. It is to be observed, however, that, under our present naturalization act,
14 April, 1802, the right of becoming citizens is confined to aliens "being free white
persons."
In reference to the clause of the constitution which declares that "the citizens of
each State shall be entitled to all privileges and immunities of citizens in the several
States," it is proper to observe that it establishes not a full but a limited intercommunication of privileges.
A citizen of one State must have all the requisites to the exercise of
any civil or political rights which are established by the constitution or laws of that
State in regard to their own citizens. If a property-qualification
or a period of residence
is required in order to vote, it must be fulfilled.
Campbell vs. Morris, 3 Harr. & McH.
554. Murray vs. McCarty, 2 Munf, 398.
.
It is a common error to connect the elective franchise inseparably with citizenship, 118
if elector and citizen were convertible terms. In regard to the persons who shall exercise this franchise in each State, it is determined entirely by the constitution and laws
of the State. They may confer the privilege on aliens, negroes, Indians, women, and
children.
Even in regard to the choice of representatives
in Congress and electors of
President of the United States, the Federal constitution leaves the matter entirely in
the hands of the State. As to representatives, it is provided that "the electors in each
State shall have the qualifications requisite for electors of the most numerous branch of
the State legislaturc."
Art. 1, s. 2. And, as to the Presidential electors, "each State
shall appoint, in such manner as the legislature thereof may direct, a number of electors," &C. Art. 2, s. l.-SHARSWOOD.
1 There is no established
church in the United States. Freedom of conscience, and
exemption from the support of any church or ministry unless by the free consent of the
individual, is guaranteed in all our constitutions.
"Liberty to all, but preference to fume," says
C. J. Tilghman,-"this
has been our principle and this our practice.
But although we
have had no established church, yet we have not been wanting in that respect, nor niggards of those privileges, which seem proper for the clergy of all religious denominations. It
has not been our custom to require the services of clergymen in the offices of constables,
overseers of the highways or of the poor, jurors, or others of a similar nature.
Not that
this exemption is founded on any act of assembly, but on a universal tacit consent. In
the nature of thin~s, it seems fit that those persons who devote their lives to the service
of God and the religious instruction of their brethren should be freed from the burden
of temporal offices, which would but distract their attention, and may be better filled by
others!'
Guardians of the Poor va. Green, 5 Binn, 555.-SHARSWOOD.
, That is, for a reasonable time, eundo, redeundo, et morando, to perform divine service.
]0 Co. lOO.-CHRISTIAN.
• 2 Hale, 374, 37:>,389. This is a peculiar privilege of the clergy, that sentence of
death can never be passed upon them for any number of manslaughters, bigamies, simple
larcenies, or other clergyable offences; but a. layman, even a peer, may be ousted of clergy,
and will be subject to the judgment of death upon a. second conviction of a cler~able
offence; for if a. layman has once been convicted of manslaughter, upon production of
the conviction he may afterwards suffer death for a felony within clergy, or which would
not be a capital crime in another person not so circumstanced.
But, fur the honour 01
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tingnished from a layman.C!) But as they have their privileges, so ni~() they
have their disabilities, on account of their spiritual avocations. Clergymen)
we have seen,(g) are incapable of sitting in the house of commons; and, by
statute 21 Hen. vm, c. 13, are not, in general, allowed to take any lands or
tenements to farm, upon pain of 10l. per month, and total avoidance of the
lease ;' nor upon like pain to keep any tanhouse or brewhouse; nor shall engnge
in any manner of trade, nor sell any merchandise, under forfeiture of the treble
valuer which prohibition is consonant to the canon law.
In the frame and constitution of ecclesiastical polity there are divers ranks
and degrees; which I shall consider in their respective order, merely as they
are taken notice of by the secular laws of England; without intermeddling with
the canons and constitutions, by which the clergy have bound themselves. And
under each division I shall consider, 1, The method of their appointment: 2,
Their rights and duties: and, 8, The manner wherein thcir character or office
may cease.
L An archbishop or bishop is elected by the chapter of his cathedral church,
by virtue of a license from the crown. Election was, in very early times, the
usual mode of elevation to the episcopal chair throughout all Christendom; and
this was promiscuously performed by the laity as well as the clergy:(h) till at
length it becoming tumultuous, the *emperors and other sovereigns of [*878
the respective kingdoms of Europe took the appointment, in some degree, into their own hands, by reserving to themselves the right of confirming
these elections, and of granting investiture of the temporalties, which now
began almost universally to be annexed to this spiritual dignity; without
whichconfirmation and investiture, the elected bishop could neither be consecrated nor rcceive any secular profits. This right was acknowledged in the
emperor Charlemagne, A.D. 778, by pope Hadrian I. and the council of Latoral'l.,(l)
and universally exercised by other Christian princes: but the policy of the
court of Rome at the same time began by degrees to exclude the laity from any
share in these elections, and to confine them wholly to the clergy, which at
length was completely effected; the mere form of election appearing to the
people to be a thing of little consequence, while the crown was in possession of
an absolute negative, which was almost equivalent to a direct right of nomination. Hence the right of appointing to bishoprics is said to have been in the
crown of England(k) (as well as other kingdoms in Europe) even in the Saxon
times; because the rights of confirmation and investiture were in effect, thou~h
not in form, a right of complete donation.(l) But when, by length of timo, the
custom of making elections by the clergy only was fully established, the popes
rtJ

2 lnat.ll37.

Stat. 4 IIen. VII. c.l:!, and 1 Edw. VI. c.

Page ns,
(') Per c/du .. d populum.
M. Paris, A.D. 1095.
('l Decrd; 1 Dill. 63, c. 22(i) Palm. 28.

(I) "NuCl4 eMio prlfla/mum (IUnt ".,.",. IngulphJ") trat
hbera d canonica; ud 0...... dignitalu tam tpi,NJo
porum, quam aLbatum, per annulum d baculUM rtgit cuna
pro lUll complactntia confr.rtlxd." lbIu cltricoi d _
achol fuil eledio; ltd eMum a rt{/t pwtulabant. Selden,
Jan. .Ang.l. 1, ~39.
tnt re

12-

(I)

Palm. 25. 2 RoiL Rep. 102.

the clergy, there are few or no instances in which they have had occasion to claim the
benefit of this privilege, See book 4, c. 28.-CnRISTIA. ...
Benefit of clergy, with respect to persons convicted of felony, is entirely abolished, by
the statute of 7 & 8 Geo. IV. c. 28, s, G.-HOVEDEY.
4 By stat. 57 Geo. III. c. 99, ~ 2, all beneficed or dignified clergymen, and all curates or
lecturers, arc restrained from taking to farm more than eighty acres without the written
consent of the bishop; and which consent, it also thereby appears, must specify the
number of years for which it was taken, and which may not exceed seven, for which
the certificate was granted. The penalty is 40s. per acre for every acre above eighty
acres.
And, some very gross cases of trading by clergymen having reached the ears of the
framers of this statute, a prohibitory clause was therein inserted, ~ 3, by which carrying
on trade, or buying and selling for lucre, causes a forfeiture of the goods bought or sold,
and the contracts entered into in any such trade or dealing are declared void. The
avoidance of the contracts, and the forfeiture of the goods sold by clergymen, may seem
t.o bear particularly severe upon a vendee who may be ignorant of the character or iiaability of the person with whom h4 was dealing.c-Carrrr.
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hegan to except to the usual method of granting these investitures, which was
per an7l111umet baculum, by the prince's delivering to the prelate a ring, and
pastoral'staff
or crosier; pretending that this was an encroachment on tho
church's authority, and an attempt by these symbols to confer a spiritual jurisdiction: and pope Gregory VII., towards the close of the eleventh century,
published a bull of excommunication
against all princes who should dare to
confer investitures, and all prelates who should venture to receive them.(m)
*3~9] This was a bold step towards effecting the plan then adopted by *the
I
Roman see, of rendering the clergy entirely independent of the civil
authority: and long and eager were the contests occasioned by this papal claim.
But at length, when the emperor Henry V. agreed to remove all suspicion of
encroachment on the spiritual character, by conferring investitures for tho
future per sceptrum and not per annulum et baculum; and when the kings of
England and Franco consonted also to alter tho form in their kingdoms, and
receive only homage from tho bishops for their temporalties, instead of investing
them by the ring and crosier; the court of Rome found it prudent to suspend
for a while its other pretensions.(n)
This concession was obtained from king Henry the First in England, by
means of that obstinate and arrogant prelate, archbishop Anselm :(0) but king
John, about a century afterwards, in order to obtain the protection of tho pope
against his discontented barons, was also prevailed upon to give up by a chartor, to all the monasteries and cathedrals in the kingdom, the free right of
electing their prelates, whether abbots or bishops; reserving only to the crown
the custody of the temporalties during the vacancy; the form of granting a
license to elect, (which is the original of our conge d'eslire,) on refusal whereof
the electors might proceed without it; and the right of approbation afterwards,
which WIlS not to be denied without a reasonable and lawful cause.(p)
This
grant was expressly recognised and confirmed by king John's magna carta,(q)
and was again established by statute 25 Edw. III. st. 6, § 3.
But by statute 25 Hen. vrn. c. 20, tho ancient right of nomination was, in
effect, restored to. the erownj' it being enacted, that at every future avoidance
of a bishopric, the king may Bond the dean and chapter his usual license to
proceed to election; which is always to be accompanied with a letter missive
from the king, containing the name of the person whom he would have them
elect: and if the dean and chapter delay their election above twelve days, the
*380] *nomination shall devolve to the king, who may by letters-patent
appoint such person as he pleases. This election or nomination, if it be
of a bishop, must be signified by the king's letters-patent to the archbishop of
the province; if it be of an archbishop, to the other archbishop and two bishops,
or to four bishops, requiring them to confirm, invest, and consecrate the person
so elected; which they are bound to perform immediately, without any upplication to the see of Romo. After which the bishop elect shall sue to the king
for his temporalties, shall make oath to the king and none other, and shall take
restitution of his secular possessions out of the king's hands only. And if such
dean and chapter do not elect in the manner by this act appointed, or if such
archbishop or bishop do refuse to confirm, invest, and consecrate such bishop
elect, they shall incur all the penalties of a prcemunires
(.) D<crd. 2 emu. 16, quo 7, c. 12 Rod 13.
(.) Mod. Un. mat. XXT. 863, xxix. 115.
(.) M. Paris, .&.D. 110r,

(1') M. Paris, A.D.1214. 1 Rym. .Mrd.19S.
L ~it. 0a0n.17W.

(I) ClIp.

'This statute was afterwards repealed by 1 Edw. VI. c. 2, which enacted that all
bishoprics should be donative, as formerly. It states in the preamble that these elections are in very deed no elections; but only by a writ of conge d' elire have colours, shadows,
or pretences of election. 1 Burn's Ec. L. 183. This is certainly good sense. For the
permission to elect where there is no power to reject can hardly be reconciled with the
freedom oC election. But this statute was afterwards repealed by 1 Ma. st. 2. c.20, and
other statutes. 12 Co. 7. But the bishoprics of the new foundation were always donative. Harg, Co. Litt. 1, 4. ABalso are all the Irish bishoprics by the 2 Eliz. c. 4. Iril!b
..

BtatUtes.-CHRISTIAN'.

•It is directed by the form of consecrating bishops, confirmed by various 8tP.tut~
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An archbisnop if>the chief of the clergy in a whole province,' and has the inspectlon of the 9lBhops of that province, as well as of the inforior clergy, and
since the reformation, that a bishop when consecrated must be full thirty yeam of age.
There seems to have been no restriction of this kind in ancient times; for bishop GOdwin informs us that George Nevile, the brother of the earl of Warwick, the king-maker,
was chancellor of Oxford, et in epi.scopum .&aniensem con.secratu.s est anoo 1455, nondum anno.
'Ultus t,iginti. Amw deinde 1460 (id quod jure mirere) .summus Anglia; factus est cancellarius.
A
few years afterwards he was translated to the archbishopric of York. Hoc sedenie epi.scopus Sancti Andrea: in &otia, archiepiscopus per Siztum quartum creatus est, jussis illi duodecim episcap.s illius gentis subesse, qui hactenus archiepiscopi Eboracensis .suffraganei censebaniur, Reclamants
qlliu11l Eboracensi, sed frustra; asserente pontifice, mini~ convemre, ut illa &atia: sit metropoliianus,
qui propter crebra inter Scotos ac Anglo.s bella, Scotis plerumque hosti« sit capdalls, Godw, Comm.
de Preesul, 6!l3.-CIIRISTIAN.
A bishop when consecrated must be full thirty years of age. Four things are necessary to constitute a bishop or archbishop, as well as a parson: first, election, which resembles presentation; the next is confirmation, and this resembles admission; next,
consecration, which resembles institution; and the last is installation, resembled to induction. 3 Salk. 72. An archbishop is however said to be inthroned, not installed.
In ancient times, the archbishop was bishop over all England, as Austin was, who is said
to be the first archblshep here; but before the Saxon conquest, the Britons had only
one bishop, and not any archbishop. 1 Roll. Rep. 328. 2 Roll. 440.
But at this day the ecclesiastical state of England and 'Vales, as we have beiore seen,
lante, 155,) is divided into two provinces or archbishoprics, to wit, Canterbury and York,
and twenty-four bishoprics, (besides the bishopric of Sodor and Man, the bishop of which
is not a lord of parliament.) Each archbishop has within his province bishops of several
dioceses. The archbishop of Canterbury hath under him within his province, of ancient
foundations, Rochester, London, Winchester, Norwich, Lincoln, Ely, Chichesterv-Sallsbury. Exeter, Bath and Wells, Worcester, Coventry and Lichfield, Hereford, Llandaff,
St. David's, Bangor, and St. Asaph, and four founded by king Hen. VIII., erected out of
the ruins of dissolved monasteries, viz. Gloucester, Bristol, Peterborough, and Oxford.
The archbishop of York hath under him four, viz. the bishop oi the county palatine of
Chester, newly created by king Hen. VIII., and annexed by him to the archbishop of
York, the county palatine of Durham, Carlisle, and the Isle of Man, annexed to the
province of York by king Hen. VIII.; but a greater number this archbishop anciently
had, which time has taken away. Co. Litt. 94.
Westminster was one of the new bishoprics created by Hen. VIII. in England out of
the revenues of the dissolved monasteries. 2 Burn, E. L. 78.
The archbishop of Canterbury is now styled metropoliianus et primus totius Anglia:; and
the archbishop of York styled, primus et metropoluanus Anqlk», They are called archbishops, in respect of the bishops under them; and metropolitans, because they were
consecrated at first in the metropolis of the province. 4 Inst. 94.
The archbishops have the titles and style of grace, and 'I1IIlStreverend father in God by
divine providence; the bishops, lord, and most reverend father in God by divine permission.
The
former are inihroned, the latter installed.
In Ireland there are four archbishops and eighteen bishops.
By the Irish act 17 & 18 Car. II. c. 10, a bishopric in Ireland is declared incompatible
nith any ecclesiastical dignity or benefice in England or Wales.
In Scotland, after the reformation, the titles of archbishop and bishop were intro
duced in 1572, and bestowed on clergymen ordained members of cathedral churches
By act of 1592, c. 116, presbyterian church government was established by kirk sessions,
presbyteries, provincial synods, and general assemblies. By act 1606, c. 2, bishops were
restored; but in 1638, presbytery was a second time introduced.
By act 1662, c. I, presbytery was again displaced by prelacy; and finally, by acts 1689, c. 3, and 1690, c. 5, 29,
presbytery was re-establish ed, and has since continued.-CmTTY.
I The archbishop of Canterbury hath the precedency of all the clergy; next to him, the
archbishop of York; next to him, the bishop of London; next to him, the bishop of
Durham; next to him, the bishop of Winchester; and then all the other bishops of both
provinces after the seniority of their consecration; but if any of them be a privy eounsellor he takes place after the bishop of Durham. Stat. 31 Hen. VIII. c. 10. Co. Litt.
114. 1 Ought. Ord. Jud. 486.
The archbishop of Canterbury is the first peer of the realm, and hath precedence not
only before all the other clergy, but also (next and immediately after the blo04-!'Oyal)
before all the nobility of the realm; and as he hath the precedence of all the nobility, 80
also of all ti-.e great officers of state. Godw. 13.
Thf srchb=bop of York hath precedence over all dukes not being of the royal blood,
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may doprive them on notorious cause.(r)8 The archbishop has also his owr
diocese, wherein he exercises episcopal jurisdiction, as in his province he exer
cises archiepiscopal. As archbishop he, upon receipt of theking's
writ, calla
the bishops and clergy of his province to meet in convocation; but without the
king's writ he cannot assemble them.(s) To him all appeals are made from
inferior jurisdictions within his province: and, as an appeaflies from the bishops
in person to him in person, so it also lies from the consistory courts of each
diocese to his archiepiscopal court. During the vacancy of any see in his province, he is guardian of the spiritualities thereof, as the king is of the temporalties; and he executes all ecclesiastical jurisdiction therein.
If an archiepiscopal see be vacant, the dean and chapter are the spiritual guardians, ever
since the office of prior of Canterbury was abolished at the reformation.(t)
The archbishop is entitled to present by lapse to all the ecclesiastical livings lD
*381] the disposal of his *diocesan bishops, if not filled within six months.
And the archbishop has a customary prerogative, when a bishop is consecrated by him, to name a clerk or chaplain of his own to be provided for by
such suffragan bishop; in lieu of. which It is now usual for the bishop to make
over by deed to the archbishop, his executors and assigns, the next presentation
of such dignity or benefice in the bishop's disposal within that see, as the archbishop himself shall choose, which is therefore called his option :(u) which options are only binding on the bishop himself who grants them, and not on his
successors.' The prerogative itself seems to be derived from the legatine power
formerly annexed b)' the popes to the metropolitan of Canterbttry.(w) And we
may add, that the papal claim itself (like most others of that encroaching see)
was probably set up in imitation of the imperial prerogative called prima or
primarice preces j whereby the cmperor exercises, and hath immemorially exercised,(x) a right of naming to the first prebend that becomes vacant after his
accession in every church of the empire.(y) A right that was also exercised by the
crown of England in the reign of Edward I.,(z) and which probably gave rise
to the royal corodies which were mentioned in a former chapter.(a)
It is likewise the privilege, by custom, of tlie archbishop of Canterbury, to crown the
kings and queens of this kingdom.w And he hath also, by the statute 25 Hen.
VIII. e. 21, the power of granting dispensations in any case, not contrary to
the Holy Scriptures and the law of God, where the pope used formerly to grant
them; which is the foundation of his granting special licenses to marry at any
(~ Lord Raym. MI.
(. 4 In.'It. 322, 323.
( 2 RoIL Abr. 22.
(-) Cowell's Interp, tit. Option.
(")Sberlock of Options, 1.
(e) Goldas t Oms!ll. Imper, tom. 3, pag.406.
(,) Dnfresne V. 806. Mod. UniT. mgt. :nix. 5.

(I) Rez1 tic. .a1u1<m.
Scribal;' Epilcupo Ko.rl quadRoIN.rl.o at Icard pemi= IUam, quam ad preees reg&.
prlEdicW Roberto conceuit. de CBdera IOllXll: d d. proxima
w:laia sxuxuura ck ccllatim .. prlEdlCti tpiscnpi, quam iPl'
RobatUl acceptaTJt:rit, rupiciat. BrtfJ.ll Ed .... L 3 Pr,....
12M.
l') Ch. vllL page 284.

as also before all the great officers of state except

the lord chancellor.

Godw. 14.-

CHITTY.
8 In the
11 W. III. the bishop of St. David's was deprived for simony, and other
offences, in a court held at Lambeth before the archbishop, who called to his assistance
six other bishops. The bishop of St. David's appealed to the delegates, who affirmed the
sentence of the archbishop; and, after several fruitless applications to the court of King's
Bench and the house of lords, he was at last obliged to submit to the judgment.
Lord
Raym.541. 1 Burn's Ec. JJ. 212.-CIIRISTIAN.
• The consequence is, that the archbishop never can have more than one option nt
once from the same diocese. These options become the private patronage of the archbishop, and upon his death are transmitted to his personal representatives;
or the archbishop may direct, by his will, whom, upon a vacancy, his executor shall present; which
tlirection, according to a decision in the house of lords, his executor is compellable to
observe. 1 Burn's Ec. L. 226. If a bishop dies during the vacancy of any benefice within
his patronage, the presentation devolves to the crown; so likewise if a bishop dies after
an option becomes vacant, and before the archbishop or his representative has presented,
and the clerk is instituted. the crown pro hac vice will be entitled to present to that dig.
nityor benefice. .Amb. 101. For the grant of the option by the bishop to the archbishop
has no efficacy beyond the life 'Of the bishop.c-Cnnrsrrax,
10 It is said that the archbishop
of York has the privilege to crown the queen consort,
and to be her perpetual chaplain.
1 Burn's Ec. L. 178.-CHRISTIAN.
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place or time, to hold two livings, and the like ;" and on this also is Iom.ded
the rIght he exercises of conferring degrees,Is in prejudice of the two univer(lities.(b)
*The power and authority of a bishop, besides the administration of
*882
certain holy ordinances peculiar to that sacred order, consist principally [
in inspecting the manners of the people and clergy, and punishing them in
order to reformation, by ecclesiastical censurea,v To this purpose he has several courts under him, and may visit at pleasure every part of his diocese. His
chancellor is appointed to hold his courts for him, and to assist him in matters
of ecclesiastical law ;Ii who, as well as all other ecclesiastical officers, if lay or
married, must be a doctor of the civil law, so created in some university.(c)
It
is also the business of a bishop to institute, and to direct induction, to all ecoleslastical livlnga in his diocese.
Archbishoprics and bishoprics may become void by death, deprivation for any
gross and notorious crime, and also by resignation. All resignations must be
made to some superior.( d) Therefore a bishop must resign to his metropolitan,
but the archbishop can resign to none but the king himself.
II. A dean and chapter are the council of the bishop, to assist him with their
advice in affairs of religion, and also in the temporal concerns of his see.(e)
When the rest of the clergy were settled in the several parishes of each diocese,
as hath formerly(f) been mentioned, these were reserved for the celebration of
divine service in the bishop's own cathedral; and the chief of them, who presided over the rest, obtained the name of decanus or dean, being probably at first
appointed to superintend ten canons or prebendaries.
All ancient deans are elected by the chapter, by conge d'eslire from the king,
and letters missive of recommendation; in the same manner as bishops :15 but in
those chapters, that were founded by Henry VIII. out of the spoils of the dissolved monasteries," the deanery is donative, ami the installation *merely [*383
hy the king's letters-patent.Ig)
The chapter, consisting of eanous or
(i) See the bishop or Chester's case, Oxon, 1721.
(" Stat. 37 Hen. VIll. Co 17.
(0) GIbe. Cod. 822.

(.) 3 Rep. 15. Co. Lltt.103, 300.
(f) Page 113, 114.
('J Gibe. Cod. 1.3.

11 When the dominion of the pope was overturned
in this country, this prerogative of
dispensing with the canons of the church was transferred by that statute to the archbishop of Canterbury in all cases in which dispensations were accustomed to be obtained
at Rome; but in cases unaccustomed, the matter shall be referred to the king and
council. The pope could have dispensed with every ecclesiastical canon and ordinance.
But in some of the cases where the archbishop alone has authority to dispense. his dispensation with the canon, as to hold two livings, must be confirmed under the great
Real.-CIIR1STIAN.
12 But although the archbishop can confer all the degrees which are taken in the universities, yet the graduates of the two universities, by various acts of parliament and
other regulations, are entitled to many privileges which are not extended to what is
called a Lambeth degree; as, for instance. those degrees which are a qualification for a
dispensation to hold two livings, are confined, by 21 Hen. VIII. c. 13, ~ 23, to the two
universities.--CuRISTIAN.
IS A bishop has three powers:-lst.
Of ordinations, which he acquires on his consecration. and thereby he may confer orders, &c. in any place throughout the world. 2d.
Of jurisdiction, which is limited and confined to his see. 3d. Of administration and
government of the revenues. both which last powers he gains by his confirmation, and
some are of opinion that the bishop's jurisdiction, as to ministerial acts. commences on
his election. Palm. 473, 475. The bishop consecrates churches. ordains, admits, and
institutes priests; confirms. suspends, excommunicates, grants licenses for marriage.
makes probates of wills. &c. Co. Litt. 96. 2 Roll. Ab. 230. Powers and duties invested
in bishops in appointing curates. &C. by 57 Geo. III. c. 99.--CHITTY.
Ii Besides his chancellor, the bishop has his archdeacon, dean and chapter. and vicargeneral to assist him. Every bishop may retain four chaplains. 21 Hen. VIII. c. 13, B.
16. 8 Eliz. c. I.-CUITTY.
11 SE:'ea very learned note. containing
a. full history of the election, presentation, or
donation to deaneries, by Mr. Hargrave, in Co. Litt. 95.--CIIRISTIAN.
II The new deaneries
and chapters to old bishoprics are eight.-viz., Canterbury,
Norwich. Winchester, Durham, Ely, Rochester, Worcester, and Carlisle; and five new
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Irebendaries, are sometimes appointed by the king, sometimes by the bishop,
and sometimes elected by each other.".
The dean and chapter are, as was before observed, the nominal electors of a
bishop. The bishop is their ordinary-" and immediate superior: and has, generally speakin , the power of visiting them, and correcting their excesses and
enormities. fr They had also a check on the bishop at common law; for till the
statute 32 Hen. VIII. c. 28, his grant or lease would not have bound his successors, unless confirmed by the dean and chapter.(h)
Deaneries and prebends may become void, like a bishopric, by death, by deprivation, or by resignation to either the king or the bishop.(O Also I may hero
mention, once for all, that if a dean, prebendary, or other spiritual person be
made a bishop, all the preferments of which he was before possessed are void;
and the king may present to them in right of his prerogative royal. .But they
are not void by the election, but only by the conseeration.rj)
III. An archdeacon hath an ecclesiastical jurisdiction, immediately subordinate
to the bisho~, throughout the whole of his diocese, or in some particular part
of iUt He IS usually appointed by the bishop himself; and hath a kind of episcopal authority, originally derived from the bishop, but now independent and
distinct from his.(k)20 He therefore visits the clergy; and has his separate court
for punishment of offenders by spiritual censures, and for hearing all other causes
of ecclesiastical cognizance.
IV. The rural deans are very ancient officers of the church,(l) but almost
grown out of use; though their deaneries still subsist as an ecclesiastical division
*384] of the diocese, or archdeaconry.
They seem to have been deputies
of the *bishop, ylanted all round his diocese, the better to inspect the
conduct of the paroehia clergy, to inquire into and report dilapidations, and to
examine the candidates for confirmation; and armed, in minuter matters, with
an inferior degree of judicial and coercive authority.(m)21
) Co. Lilt. 103.
Plowd. 498.
~ Bro, ..4br.l. PruentalWn, 3, 61. Cro. E1ls. 642, 700. 2
Ro~ Abr.352. 4 Mod. 200. SalJ<.137.

(l) 1 Burn, Ecc1. Law, 68, 69.
(I> Kennel, Par. Anliq. 633.
(-)OIbs. Cod. 972, 1550.

bishoprics, with new deaneries and chapters annexed, were created,-viz.,
Peterborough, Chester, Gloucester, Bristol, and Oxford. Harg. Co. Litt. 95, n. 3.-CHRISTIA.N.
IT .A dean who is solely seized of a distinct
possession hath an absolute fee in him 11.8
well 11.8 a bishop. 1 Inst. 125. .A deanery is a spiritual promotion and not a temporal
one, though the dean be appointed by the king; and the dean and chapter may be in
part secular and part regular. Palm. 500. :As a deanery is a spiritual dignity, a man
cannot be a dean and prebendary in the same church. Dyer, 2i3.-CHITTY.
18 The bishop is generally called the ordinary;
but the crrdiTUlry has a more extensive
signification, 11.8 it includes every ecclesiastical judge who has the regular crrdiTUlry jurisdiction independent of another. 1 Burn's Ec. L. 22. Co. Litt. 344.-CHRISTIA.N.
18 If an archdeaconry be in the gift of a layman, the patron presents to the bishop, who
institutes in like manner as to another benefice, and then the dean and chapter induct
bim; that is, after some ceremonies, place him in a stall in the cathedral church to which
he belongs, whereby he is said to have a place in the choir. Wats. c. 15.
Before archdeacons are admitted and inducted, by stat. 13 & 14 Car. II. c. 4, they are
to read the common-prayer, and declare their assent thereto as other persons admitted
to ecclesiastical benefices, and they must subscribe the same before the ordinary; but
they are not obliged, by 13 Eliz. c. 12, to subscribe and read the thirty-nine articles.
Wats. c.15 .
.An archdeacon is a ministerial officer, and cannot refuse to swear Ii church-warden
elected by the parish. Lord Raym. 138. The King es, Bishop Winchester, K. B. T. T.
1825.-CHITTY.
30 Where the archdeacon
hath a peculiar jurisdiction, he is totally exempt from the
rower of the bishop, and the bishop cannot enter there and hold court; and lD such case,
If the party who lives with the peculiar be sued in the bishop's court, a prohibition shall
be granted; but if the archdeacon hath not a peculiar, then the bishop and he have a
concurrent jurisdiction, and the party may commence his suit either in the archdeacon'.
or the bishop's court. Lord Raym. 123.-CHITTY.
J1 But this odice, decanus ruralis, is wholly extinguished,
if it ever had separate existence:
IUlJ now the archdeacon and chancellor of the diocese execute the authority formerl}'
.~tached to it See 1 Nels. Abr. 506-507.-CHITTY.
'lUG
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V. 'rho next, and indeed the most numerous, order of men in the system 01
ecclesiastical polity, are the parsons and vicars of churches: in treating of whom
I shall first mark out the distinction between them; shall next observe tho method by which one may become a parson or vicar; shall then briefly touch upon
their rights and duties; and shall, lastly, show how ono may cease to bo either.
A p!ID!on,persona ecclesice, is one that hath full possession of all the rights of a
parochial church. He is called parson,persona, because by his person the church,
which is an invisible body, is represented; and he is in himself a body corpo·
rate, in order to protect and defend the rights of the church, which he personates, by a perpetual succession.(n) He is sometimes called the rector, c r
governor, of the church: but the appellation of parson, however it may be depreciated by familiar, clownish, and indiscriminate use, is the most legal, most
beneficial, and most honourable title that a parish priest can enjoy; because such
a one, Sir Edward Coke observes, and he only, is said vieem seu personam ecclesia
gerere. A parson has, during his life, the freehold in himself of the parsonage
house, the glebe, the tithes, and other dues. But these are sometimes appropriated j that is to say, tho benefice is perpetually annexed to somo spiritual corporation, either solo or aggregate, being the patron of the living; which the law
esteems equally capable of providing for the service of the church, as any single
private clergyman. This contrivance seems to have sprung from the policy (If
the monastic orders, who have never been deficient in subtle inventions for tho
increase of their own power and emoluments. At tho first establishment of
parochial clergy, the tithes of the parish were distributed in a fourfold division!
one, for the use of the bishop; another, for maintaining *the fabric of [*385
the church; a third, for the poor; and the fourth, to provide for the incumbent. When the sees of the bishops became otherwise amply endowed, they
were prohibited from demanding their usual share of these tithes, and the division was into three parts only. And hence it was inferred by the monasteries,
that a small part was sufficient for the officiating priest; and that the remainder
might well be applied to the use of their own fraternities, (the endowment of
which was construed to be a work of the most exalted piety,) subject to the
burden of repairing the church and providing for its constant supply. And
therefore they begged and bought, for masses and obits, and sometimes even for
money, all the advowsons within their reach, and then appropriated the benefices to the use of their own corporation. But, in order to complete such appro·
priation effectually, the king's license, and consent of the bishop, must first be
obtained: because both the king and the bishop may some time or other havo
an interest, by lapse, in the presentation to the benefice; which can never hap.
pen if it be appropriated to the use of a corporation, which never dies; and also
because the law reposes a confidence in them, that they will not consent to any
thing that shall be to theJrejudico of the church. The consent of the patron
also is necessarily implie , because, as was before observed, the appropriation
can be originally made to none, but to such spiritual corporation, as is also the
patron of the church; tho whole being indeed nothing else, but an allowance
tor the patrons to retain the tithes and glebe in their own hands, without presenting any clerk, they themselves undertaking to provide for the service of the
church.(o) When the appropriation is thus made, the appropriators and their
successors are perpetual parsons of tho church; and must suo and be sued, in all
matters concerninl? the rights of the church, by the name of parsons.(p)
This appropriation may be severed, and the church become dlsapproprlate,
two ways: as, first, if the patron or appropriator presents a clerk, who [*386
is instituted and inducted *to the parsonage; for the incumbent so in.
stituted and inducted is to all intents and purposes complete parson; and tho
appropriation, being once severed, can never be reunited again, unless by a repetition of the same solemnities.(q) And, when the clerk, so presented," is dis(-) Co. Lltt. 300.
Plowd. 49t>-500.

(0)

(,,) Hob. 30;.
(I) Co. Lltt. 46.

It The editor conceives that there is no authority or reason to suppose that the approrriator can thus create a sinecure rector. But if the appropriator or impropriator
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the vicar, the rectory thus vested in him becomes what is called a
because he hath no cure of souls, having a vicar under him to whom
that cure is committed.(r)
Also, if the corporation which has the appropriation
if! dissolved, the parsonage becomes disappropriate at common law; because the
perpetuity of person is gone, which is necessary to support the appropriation.
In this manner, and subject to these conditions, may appropriations be made
at this day:u and thus were most, if not all, of the appropriations at present
existing originally made; being annexed to bishoprics, prebends, religious
houses, nay, even to nunneries, aud certain military orders, all of whieh were
spiritual corporations.
At the dissolution of monasteries by statutes 27 Hen.
VIU. c. 28, and 31 Hen. VIII. c. 13, the appropriations of the several parsonages,
which belonged to those respective religious houses, (amounting to more than
one-third of all the parishes in England,)(s) would have been by the rules of the
common law disuppropriated, had not aelanse in those statutes intervened, to
give them to the king in as ample a manner as the abbots, &c. formerly held the
same, at the time of their dissolution. This, though perhaps scarcely defensible,
was not without example j for the same was done in former reigns, when the
alien priories, that is, such as were filled by foreigners only, were dissolved and
given to the crown.(t) And from these two roots have sprung all the lay appropriations or secular parsonages, which we now see in the kingdom; they having
been afterwards granted out from time to time by the crown.(u)
*387]
*These appropriating
corporations, or religious houses, were wont to
depute one of their own body to perform divine service, and administer
the sacraments, in those parishes of which the society was thus the parson.
This officiating minister was in reality no more than a curate, deputy, or vicegerent of the appropriator, and therefore called uicarius, or vicar. His stipend
was at the discretion of the appropriator, who was however bound of common
right to find somebody, qui illi de temporalibus, episcopo de spiritualibus, debeat respondere.(w)~ But this was done in so scandalous a manner, and the parishes
suffered so much by the neglect of the appropriators, that the legislature was
<r) Sinecures might also becreated bl other means. 2 Burn'.
(v) Sir n Spelman (of Tithes, Co 29) sa18 these are now
Eccl. Law, 3U.
called Impropriations, .. being impropal!/In the hands or
tinct .fnm

sinecure:

23

(.) Seld, Review ofTith. c. 9. Spelm. Apology, 35.
(') 2 Inst, 6S-l.

laymen.
t..) Sold. Tlth. c. xl. L

should, either by design or mistake, present his clerk to the parsonage, it is held that
the vicarage will ever afterwards be dissolved, and the incumbent will be entitled to all
the tithes and dues of the church as rector. Wats. c. 17. 2 R. Ab. 338.-CHRISTIAN.
23 Wherever a rector and vicar are presented and instituted
to the same benefice, the
rector is excused all duty, and has what is properly called a sinecure. But where there
is only one incumbent, the benefice is not in law a sinecure, though there should be
neither a church nor any inhabitants within the parish.-CHRISTIAN.
:u It surely may be questioned whether such a power any longer exists: it cannot be
supposed that, at this day, the inhabitants of a parish, who had been accustomed to pay
their tithes to their officiating minister, could be compelled to transfer them to an ecclesiastical corporation, to which they might perhaps be perfect strangers. Appropriations are said to have originated from an opinion inculcated by the monks, that tithes
and oblations, though payable to some church, yet were an arbitrary disposition of the
donor, who might give them, as the reward of religious service done to him, to any person whatever from whom he received that service. 1 Burn's Ec. L. 63. And till they
had got complete possession of the revenues of the church, they spared no pains to recommend themselves as the most deserving objects of the gratitude and benefaction of
the parish. There probably have been no new appropriations since the dissolution of
monas teries.-CuRISTIAN.
~ A vicar (qui vicem alterius gent) was a name not known till the reign of Henry the
'I.'hird. before which the rector provided a curate, and maintained him by an arbitrary
stipend.
Seld. c. 12, s, 1. 1 Hen. Bla, 423. Cro. Jac. 518. Besides the provision for
the vioarage, by way of charge issuing out of a religious house, there were two other
modes by which it might be endowed, first, with lands by way of agreement; secondly,
witb a parcel of the parsonage, generally the small, and sometimes particular parts of
the great tithes. Gwillim, 1090. The vicarage being thus derived out of the parsonage,
110 tithes can, de jure, belong to the vicar except that portion which is described in his
endowment, or what his predecessors have immemorially enjoyed. Mirehouse OD
Tithes, 11.- CmTTY.
~JlS
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forced to interpose: and accordingly it is enacted by statute 15 Ric. II. l 0, that
in all appropriations of churches, the diocesan bishop shall ordain, in proportion
to the value of the church, a competent sum to be distributed among the PO,)!
parishioners annually; and that the vicarage shall be sufficiently endowed. It
seems the parish wcre frequently sufferers, not only by the want of divine service, but also by withholding those alms, for which, among other purposcs, the
payment of tithes was originally imposed: and therefore in this act a pension
s directed to be distributed among the poor parochians, as well as a sufficient
stipend to the vicar. But he, being liable to be removed at the pleasure of the
appropriator, was not likely to insist too rigidly on the legal sufficiency of tho
stipend: and therefore, by statuto 4 Hen. IV. c. 12, it)s ordained, that the vicar
shall be a secular person, not a member of any religious house; that he shall be
vicar perpetual, not removable at the caprice of tho monastery; and that he
shull Le canonically instituted and inducted, and be sufficiently endowed, at the
discretion of the ordinary, for these three express purposes, to do divino service,
to inform the people, and to keep hospitality.'" The endowments in consequence
of these statutes have usually been by a portion of the glebe, or land, belonging
to tho parsonage, and a particular share of the tithes, which the appropriators
found it most troublesome to collect, and which are *therefore generally [*388
called privy or small tithes; the greater, or predial, tithes being still reserved to their own use. But one and the same rule was not observed in tho
endowment of all vicarages. Hence some are more liberally, and some more
scantily, endowed: and hence the tithes of many things, as wood in particular,
are in some parishes rectorial, and in some vicarial, tithes.
The distinction therefore of a parson and vicar is this: tho parson has for tho
most part the whole right to all the ecclesiastical dues in his parish; but a vicar
has generally an appropriator over him, entitled to tho best part of the profits,
to whom he is in effect perpetual curate, with a standing salary," Though in
some places the vicarage has becn considerably augmented by a large share
of the gI"eat tithes; which augmentations were greatly assisted by the statute
29 Car. II. c. 8, enacted in favour of poor vicars and curates, which rendered such temporary augmentations, when made by the appropriators, perpetual.s
26 From this act we may date the origin of the present vicarages; for before this time
the vicar was nothing more than a temporary curate, and when the church was appropriated to a monastery, he was generally one of their own body, that is, one of the regular clergy; for the monks who lived secundum regulas of their respective houses or societies were denominated regular clergy, in contradistinction to the parochial clergy,
who performed their ministry in the world in seculo, and who from thence were called
secular clergy, All the tithes or dues of the church of common right belong to the
rector, or to the appropriator or impropriator, who have the same rights as the rector;
and the vicar is entitled only to that portion which is expressed in his endowment, or
what his predecessors have immemorially enjoyed by prescription, which is equivalent
to a grant or endowment. And where there is an endowment he may recover all that is
contained in it; "and he may still retain what he and his predecessors have enjoyed by
prescription, though not expressed in it; for such a prescription amounts to evidence
of another consistent endowment. These endowments frequently invest the vicar with
some part of the great tithes; therefore the words rectorial and vicarial tithes have no
definite signification. But great and small tithes are technical terms, and which arc, or
oueht to be, accurately defined and distinguished by the iaW.-CURISTIAN.
:i': A vicar, from what has been advanced in the preceding page and note, must neoesI!l\rilyhave an appropriator over him, or a sinecure rector, who in some books is considered and called an appropriator. Of benefices, some have never been appropriated. consequently, in those there can be no vicar, and the incumbent is rector, and entitled to all
the dues of the church. Some were appropriated to secular ecclesiastical corporations,
which appropriations still exist, except perhaps some few which may have been dissolved; others were appropriated to the houses of the regular clergy; all which appropriations. at the dissolution of monasteries, were transferred to the crown. and in the
hands of the king or his grantees are now called impropriations: but in some appropriated churches no perpetual vicar has ever been endowed; in that case the officiating
minister is appointed by the appropriator, and is called a perpetual curate.-CuRIsTIAN.
:18 In the year 1836, by stat. 6 &; 7 Will. IV. c. 71, followed by various others, a grp,al
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The method of becoming a parson or vicar is much the sume, To both thcre
are four requisites necessary; holy orders, prcsentation, institution, and induction. The method of conferring holy orders of deacon and priest according to
the liturgy and canons,(x) is foreign to the purpose of these commcntaries; any
further than as they are necessary requisites to make a complete parson or
vicar. BJ' common law, a deacon of any age might be instituted and inducted
to a parsonage or vicarage; but it was ordained by statute 13 Eliz. c. 12, that
no person under twenty-three years of age, and in deacon's orders, should be
presented to any benefice with cure; and if he 'were not ordained priest within
one year after his induction, he should be ipso facto deprived; and now, by
statute 13 & 14 Car. II. e. 4, no person is capable to be admitted to any benefice, unless he hath been first ordained a pricstj2V and then he is, in the
language of the law, a clerk in orders. But if he obtains orders, or a license
*SIl9] *to preach, by money or corrupt practices, (which seems to be the true,
.
though not the common, notion of simony,) the person giving such
orders forfeits(y) 401., and the person receiving 101., and is incapable of any
ecclesiastical preferment for seven ycars aftcrwards .
.Any clerk may be presented(z) to a parsonage or vicarage; that ill, the
patron to whom the advowson of the church belongs, may offer his clerk to
the bishop of the diocese to be instituted.
Of advowsons, or the right of presontation, being a species of private property, we shall find a more convenient
place to treat in the second part of these commentaries.
But when a clerk is
presented, the bishop may refuse him upon many accounts. .As,. 1, If the
patron is excommunicated, and remains in contempt forty days.(a)
01',2, If
the clerk be unfit:(b) which unfitness is of several kinds. First, with regard
to his person; as if he be a bastard, an outlaw, an excommunicate, an alien,
under age, or the like.(c) Next, with regard to his faith or morals: as for any
partloular heresy, or vice that is malum in se; but if the bishop alleges only in
generals, as that he is schismaticus inveteratus, or objects a fault that is malum
prohibitum merely, as haunting taverns, playing at unlawful games, or the like;
it is not good cause of refusal.(d) Or, lastly, the clerk may be unfit to discharge the pastoral office for want of learning. In any of which cases the
bishop may refuse the clerk. In case the refusal is for heresy, schism, inability
of lcarning, or other matter of ccclesiustieal cognizance, there the bishop must
give notice to the patron of such his cause of refusal, who, being usually a layman, is not supposed to have knowledge of it, else he cannot present by lapse;
but, if the cause be temporal, there he is not bound to give notice.(e)
*390]
*If an action at law be brought by the patron against the bishop for
refusing his clerk, the bishop must assign the cause. If the cause be of
It temporal
nature, and the fact admitted, (as, for instance, outlawry.) the
judges of the king's courts must determine its validity, or whether it be sufficient cause of refusal; but, if the fact be denied, it must be determined by
a jury. If the cause be of a spiritual nature, (as heresy, particularly alleged,)
the fact, if denied, shall also be determined by a jury; and, if the fact be admitted or found, the court, upon consultation and advice of learned divines,
shall decide its suffieieney.C!) If the cause be want of learning, the bishop
(.J See 2 Bum, Ecel. Law, 103.
\.) Stat. 31 l.liz. c. 6.
I'} A layman may also be presented; but he must take
pn .. L'oorders before W. admi88ioo. 1 Bum, 103.
(.) 2 11011.Abr. 35S.
(I) GianT. 1.. 13, c. 20.

(.) 2 noll. Abr. 3W. 2 1nst.632.
Ric. II. c. 12.
(") 6 Rep, 68.
('J 2 Inst, 632.
(f) 2 Inst. 632.

Stat. 3 Ric. II. c. 3. 7

change was effected in the law of tithes, which the legislature considered to stand on a
most unsatisfactory footing,-to be unjust, vexatious, and irritating alike to the titheowner and the tithe-payer. Tithes were then commuted into a rent-charge, adjusted to
the average price of com; and this commutation may be either voluntary or compuleery, under the superintendence and by the agency of "The Tithe-Commissioners of
England and Wales."-\VARREN,
28 By canon 34, no one shall be admitted to the order of a deacon till he be twenty-three
vears old; and by that canon, and also by 13 Eliz. c. 12, no one can take the order of a
Jlr~esttj11he be full four-and-twenty vears old, 3 Burn's Ec, L. 27.--CHRISTI.L
x,
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need not specny, iI" what points the clerk is deficient, but only allege that ho ill
dofic:ent:(g) for the statute 9 Edw. II. st. 1, c. 13, is express, that the osamination of the fitness of a person presented to a benefice belongs to the ecelesiastical judge, But, because it would be nugatory in this ease to demand the
reason of refusal from tho ordinary, if the patron were bound to abide by his
determination, who has already pronounced his clerk unfit; therefore, if the
bishop returns the clerk to be minus sufficiens in literatura, the court shall write
to the metropolitan to re-examine him, and certify his qualifications; which
certificate of the archbishop is final.(h)
If the bishop hath no objections, but admits the patron's presentation, the
clerk so admitted is next to be instituted by him, which is a kind of investiture
of the spiritual part of the benefice: for by institution the care of the souls of
the parish is committed to the charge of the clerk. When a vicar is instituted,
he, besides the usual forms, takes, if required by the bishop, an oath of per.
potual residence; for the maxim of law is, that uicarius non habet vicarium:
and, as the non-residence of the appropriators was the cause of the perpetual
establishment of vicarages, the law judges it very improper for them to defeat
the end of their constitution, and by absence to create tho very mischiefs
which they were appointed *to remedy: especially as, if any profits are r*391
to arise from putting in a curato and living at a distance from the
parish, the appropriator, who is the real parson, has undoubtedly the elder titlo
to them. When the ordinary is also the patron, and confers the living, the presentation and institution are one and the same act, and are called a collation to
a benefice. By institution or collation the church is full, so that there can be
no fresh presentation till another vacancy, at least in the case of a common
p,atron; but the church is not full against the king till induction: nay, even
If a clerk is instituted upon the king's presentation, the crown may revoke it
before induction, and present another clerk.CO Upon institution, also, the
clerk may enter on the parsonage-house and glebe, and take the tithes; but he
cannot grant or let them, or bring an action for them, till induction.
Induction is performed by a mandate from the bishop to the archdeacon,
who usually issues out a precept to othcr clergymen to perform it for him. It
is done by giving the clerk corporal possession of the church, as by holding the
ring of the door, tolling a bell, or the like; and is a form required by law, with
'utent to give all the parishioners due notice, and sufficient certainty of their
new minister, to whom their tithes are to be paid. This therefore is the in
vestiture of the temporal part of the benefice, as institution is of the spiritual
And when a clerk is thus presented, instituted, and inducted into a rectory, he
is then, and not before, in full and complete possession, and is called in law,
persona impersonata, or parson imparsonee.(k)
The rights of a parson or vicar, in his tithes and ecclesiastical dues, fall more
properly under the second book of these commentaries: and as to his duties,
they are principally of ecclesiastical cognizance; those only excepted which are
laid upon him by statute. And those are indeed so numerous, that it is impracticable to recite them here with any tolerable conciseness or accuracy
Some of them we may remark, as they *arise in the progress of our [*399
inquiries; but for the rest I must refer myself to such authors as have
...
compiled treatises expressly upon this subjeet.(l) I shall only just mention the
article of residence, upon the supposition of which the law doth style every
parochial minister an incumbent. By statute 21 Hen. VIII. e. 12, persons wilfully absenting themselves from their benefices, for one month togethcr, 01 two
months in the year, incur a penalty of 5l. to the king, and 5l. to any person that
will sue for the same, except chaplains to the king, or others therein mentioned,(m) during their attendance in the household of such as retain them:
and also exeept(n) all heads of houses, magistratcs, and professors in the
(I) 6 Bop. 68. 3 LeT. 313.
<A)2 Inst, 632.
(II Co. L1tt. au.
(AI<::0. Lilt. 300.
(I) Tb_
are Tery numeron s, bu, there are rew which can
t.. ",II ... OIl with c:ertalnty. AID<>II~ tbeee an Blahop Gil>-

oon'. Il>dn, Dr. Born', Ecd .. ia.tical Law, and tho earllet
editions or the C/nrJ!JfM.n', Law, published nnder the nome
or Dr. Waloon, bnt comf.Ued by Mr.!'"""" a borrister.
(.. ) Stat. 25 Hen. YII • c. 16. 33 Hen. TIll c. 28(-) Stat. 28 lien. YIlI. c. 13-
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universities, and all students under forty years of age residing there, bona foU,
for study. Legal residence is not only in the parish, but also in the parsonage.house, if there be one: for it hath been resolved,(o) that the statute intended
residence, not only for serving the cure, and for hospitality; but also for maintaining the house, that the successor also may keep hospitality there: and, if
there be no parsonage-house, it hath been holden that the incumbent is bound
to hire one, in the same or some neighbouring parish, to answer for the purposes of residence.
For the more effectual promotion of which important duty
among the parochial clergy, a provision is made by the statute 17 Geo. If I, c.
53, for raising money upon ecclesiastical benefices, to be paid oft' by annually
decreasing instalments, and to be expended in rebuilding or repairing the
houses belonging to such benefices.
We have Been that there is but one way whereby one may become It parson
or vicar: there are many ways by which one may cease to be so. 1. By death.
2 By cession, in taking another benefice. For, by statute 21 Hen. VITI. e. 13,
i1 anyone
having a benefice of 8l. per annum or upwards (according to the
present valuation in the king's books)(p) accepts any other, the first shall be
adjudged void, unless he obtains a dispensation, which no one is entitled to
have, but the chaplains of the kin~ and others therein mentioned, the brethren
and the sons of lords and knights, and doctors and bachelors of divinity and
law,31admitted by the universities of this realm. And a vacancy thus made, for
want of a dispensation, is called cession." 3. By consecration; for, as was men*393] tioned before, when a clerk is promoted to a bishopric, all his other *preferments are void the instant that he is consecrated.
But there is a
method, by the favour of the crown, of holding such livings in commendam.
Commenda, or ecclesia commendata, is a living commended by the crown to the
care of It clerk, to hold till a proper pastor is provided for it. This may be
temporary for one, two, or three years; or perpetual: being a kind of dispensa(.) 6 Rep. 21.

(J» Cra. Car. 456.

:so 'I'he number of the chaplains of the king and royal family, who may have dispensations, .l! unlimited.
.An archbishop may have eight, a duke and bishop six, a marquis
and earl five, a viscount four. The chancellor, a baron, and a knight of the garter, three;
a. duchess, marchioness, countess and baroness, being widows, two. The king's treasurer,
comptroller, secretary, dean of the chapel, almoner, and the master of the rolls, two. The
chief justice of King's Bench, and warden of cinque ports, one. These chaplains only
can obtain a dispensation under the statute.
If one person has two or more of these titles or characters united in himself, he can
only retain the number of chaplains limited to his highest degree; and if a nobleman
eetain his full number of chaplains, no one of them can be discharged, so that another
shall be appointed in his room during his life. 4 Co. 90. The king may present his own
chaplains, i.e. waiting chaplains in ordinary, to any number of livings in the gift of the
crown, and even in addition to what they hold upon the presentation of a subject without dispensation; but a king's chaplain, being beneficed by the king, cannot afterwards
-.ake a living from a subject, but by a dispensation according to the statute.
S. 29,
1 Salk. 161.-CuRlsTIAN.
31The words of the statute are, "all doctors and bachelors of divinity, doctors of
laws, and bachelors of the law canon." Before the reformation, degrees were as frequent
.n the canon law as in the civil law. Many were graduates inutroru.ejure, or utriusquejuris.
J U. D., or juris utriusque doctor, is still common in foreign universities. But Henry VIII.,
ir. the twenty-seventh year of his rei~n, when he had renounced the authority of the
pope, issued a mandate to the university of Cambridge, ui nulla legatur palam et publice !ectio
In jure canonico Givepontificio, nee aliquis eujuscunque eonduionis homo gradum aliquem in studio illi",
juris poniificii suscipiat, aut in eadem in posterum promoveatur qUln:is modo. Stat. Acad. Cant. p.
137. It is probable that, at the same time, Oxford received a similar prohibition, and
that degrees in canon law have ever since been discontinued in England.c-Cnarsrras.
U In the case of a cession under the statute, the church is so far void upon institution
to the second living, that the patron may take notice of it, and present if he pleases ;
but there is great reason to think that lapse will not incur from the time of Institution
against the patron, unless notice be given him; but lapse will incur from the time of
lnductron without r-otice 2 Wils. 200. 3 Burr, 1504.-CURISTIAN
30'l
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tion to avoid the vacancy of the living, and is called a commenda retinere.u
There is also a commenda recipere, which is to take a benefice de novo, in the
bishop's own gift, or the gift of SOlDeother patron consenting to the same; and
this is the same to him as institution and induction are to another clcrk.(.z) 4.
By resignation. But this is of no avail, till accepted by the ordinary; into
whose hands the resignation must be made.(r)" 5. By deprivation; either,
Ist, by sentence declaratory in the ecclesiastical courts, for fit and sufficient
causes allowed by the common law; such as attainder of treason or felony,(8)
or conviction of other infamous crime in the king's courts; for heresy, infidelity,(t) gross immorality, and the like: or, 2dly, in pursuance of divers
penal statutes, which declare the benefice void, for some non-feasance or neglect,
or else some malfeasance or crime: as, for simony;(u) for maintaining any doetrine in derogation of the king's supremacy, or of the thirty-nine articles, or of
the book of common-praycr ;(v) for neglecting after institution to read the
liturgy and articles in the church, or make the declarations against popery, or
take the abjuratlon-cnthjtjc) for using any other form of prayer than the
liturgy of the ehurch of England;(x) or for absenting himself sixty days
in one year from a benefice belongin~ to a popish patron, to which tho clerk
was presented by either of the umversities;(y) in all which, and similar
cases,(z) the benefice is ipso facto void, without any formal sentence of deprivation.
VI. A curate is the lowest degree in the church, being in the same state that
1\ vicar was formerly, an offieiating temporary minister, instead of the IJrOpel
incumbent,
Though *there are what are called perpetual curacies,
*394
where all the tithes are appropriated, and no vicarage endowed, (being [
for some particular reasons(a) exempted from tho statute of Hcn. IV.,) but,
instead thercof, such perpetual curate is appointed by the appropriator. With
regard to the other species of curates, they are the objects of Borne particular
statutes, which ordain, that such as serve a church during its vacancy shall be
paid such stipend as the ordinary thinks reasonable, out of the protits of the
vacancy; or, if that be not sufficient, by the successor within fourteen days
after he takes possession :(b) and that, if any rector or vicar nominates a curate
to the ordinary to be licensed to serve the cure in his absence, the ordinnry shall
settle his stipend under his hand and seal, not exceeding 50l. per annum, nOT
less than 20l., and on failure of paymcnt may sequester the profits of tho
benefice.( C)3S
f)Hob. 144.
r Cro. Jac. 198•
~ Dyer, 108. Jeok. 210.
'j}'Itz. Abr. tit. Trial, M.
0) Stat. 31 Eli •. c. 6. 12 Anne, c.l2.
.) Stat. 1 Eliz. c. 1 and 2. 13 Ehz. c. 12.
.. ) Stat. 13 Ellz. c. 12. It Car. II. c. 4. 1 Goo. Y. c. 6.
~

•f

Co) Stat. 1 Ellz. c. 2.
(oj Stat. 1 W. and M. c. %6.
(.) 6 Rep. 29, 30.
C-) 1 Burn's Ecc1.lAt.w, W.
(6) Stat. 28 lIen. vm, c. 11.
(.) Stat. 12 Anne, st. 2, c. 12.

IS These commendams are now seldom or never granted to any but bishops; and m
that case the bishop is made commendatory of the benefice, while he continues bishop
of such a diocese, as the object is to make it an addition to a small bishopric, and It
would be unreasonable to grant it to a bishop for his life, who might be translated afterwards to one of the richest sees. See an account of the proceedings in the great case
of commendams, Hob. 140, and Collier's Ec. Hist. vol. ii. p. 7l0.-CIIRISTIAN.
U It seems to be clear that the bishop may refuse to accept a resignation, upon a
sufficient cause for his refusal; but whether he can merely at his will and pleasure refuse
to accept a resignation without any cause, and who shall finally judge of the sufficiency
of the cause, and by what mode he may be compelled to accept, are questions undecided
In the case of the bishop of London and Fytche, the judges in general declined to answer whether a bishop was compellable to accept a resignation: one thought he W'.l!
compellable by mandamus, if he did not show sufficient cause; and another observed, if
he could not be compelled, he might prevent any incumbent from accepting an Irish
bishopric, as no one can accept a bishopric in Ireland till he has resigned all his benefices
in England. But lord Thurlow seemed to be of opinion that he could not be compelled,
particularly by mandamus, from which there is no appeal, or writ of error. See 3 Burn,
304, and the opinions of the judges in Cunningham'S Law of Simony, though ill reported
-CHRISTIAN.
16

It was provided in 1603, by canon 33, that if a bishop ordains any person not pro
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Thus m reh of the clergy, properly so called. There are also certain inferior
eoclosinatical officers of whom the common law takes notice; and that prin
cipally to assist the ecclesiastical jurisdiction, where it is deficient in powerft
On which officers I shall make a few curSory remarks.
VII. Church-wardens are the guardians or keepers of the church, and repro.
sentatives of the body of the parish.( d) They are sometimes appointed by the
minister, sometimes by the parish, sometimes by both together, as custom
directs. They are taken, in favour of the church, to be for some purposes a
kind of corporation at the common law; that is, they are enabled by that name
to have property in goods and chattels, and to bring actions for thcm, for the
use and profit of the parish. Yet they may not waste the church goods, but
may be removed by the parish, and thcn called to account by action at the
common law; but there is no method of calling them to account but by first
removing them; for none can legally do it but those who are put in their place.
*395] *As to lands, or other real property, as the church, churchyard. &c.,they
have no sort of interest therein; but if any damage is done thereto, the
parson only or vicar shall have the action. Their office also is to repair the
church, and make rates and levies for that purpose; but these are recoverable
only in the ecclesiastical court. They are also joined with the overseers in the
care and maintenance of the poor. They are to levy(e) a shilling forfeiture
on all such as do not repair to church on Sundays and holidays, and are empowered to keep all persons orderly while there: to which end it has been held
that a church-warden may justify the pulling off a man's hat, without being
guilty of either an assault or trespass. (f) Thcre are also a multitude of other
petty parochial powers committed to their charge by divers acts ofparliament.(g)
VIII. Parish clerks, and sextons, are also regarded by the common law as
persons who have freeholds in their offices; and therefore, though they may be
punished, yet they cannot be deprived by ecclesiastical censures.(h) The parish
clerk was formerly very frequently in holy orders, and some are so to this day.
He is generally appointed by the incumbent, but by custom may be chosen by
the inhabitants; and, if such custom appears, the court of King's Bench will
grant a mandamus to the archdeacon to swear him in, for the establishment of
the custom turns it into a temporal or civil right.(l)
(I) In Sweden they hay. IimUar 011100
.... wbom they call
l~rianda.
l>tJernhook, L 3, Co 7.
(0) Stat. 1 ElIz. Co 2.
(r) 1 Lev. L 6.

(.) 8ee Lambanl of Cbnreh·wardeD8. at the end of hl.
Ecr"",rcha:
and Dr. Burn, tit., Church, ""vn:/Hoardml.
VWahonl.
(.) 2 Roll Abr. 23t.
(I) Oro, Car. 589.

vided with some ecclesiastical preferment; except 0. fellow or chaplain of a college, or 8
master of arts of five years' standing, who lives In the university at his own expense, he
shall support him till he shall prefer him to 0. living. 3 Burn's 'Eo, L. 28. And the
bishops, before they confer orders, require either proof of such 0. title as is described by
the canon, or a certificate from some rector or vicar, promising to employ the candidate
for orders bona fide as a curate, and to grant him a certain allowance till he obtain some
ecclesiastical preferment, or shall be removed for some fault. And in a case where the
rector of St. Ann's, Westminster, gave such a title, and afterwards dismissed his curate
without assigning any cause, the curate recovered, in an action of assumpsit, the same
salary for the time after his dismission which he had received before. CoWp.437. And
when the rector had vacated St. Ann's, by accepting the living of Rochdale, the curate
brought another action to recover his salary since the rector left St. :Ann's: but lord
Mansfield and the court held that that action could not be maintained, and that these
titles are only binding upon those who give them while they continue incumbents in, the
church for which such curate is appointed.
Doug. 137.-CHRISTIAN.
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XII.

OF THE CIVIL STATE.

THE lay part of his majesty's subjects, or such of the people as aro not com.
prehended under the denomination of clergy, may be divided into three distinct
states, the civil, the military, and the maritime.
That part of the nation which falls under our first and most compreheualvo
division, the civil state, includes all orders of men, from the highest nobleman
to the meanest peasant, that are not included under either our former division
of clergy, or under one of the two latter, the military and maritime states;
and it may sometimes include individuals of the other three orders; since a
nobleman, a knight, a gentleman, or a peasant may become either a divine, a
soldier, or a seaman.
The civil state consists of the nobility and the commonalty. Of the nobility,
the peerage of Great Britain, or lords temporal, as forming, together with the
bishops, one of the supreme branches of the legislature, I have before sufficiently
spoken: we are here to consider them according to their several degrees, or
titles of honour.
All degrees of nobility and honour are derived from the king as their fon»
tain :(a) and he may institute what new titles he pleases.' Hence it is that all
degrees of nobility are not of equal antiquity.
Those now in use are dukes,
marquesses, earls, viscounts, and barons.(b)2
*1. A duke, thouzh he be with us, in respect of his title of nobility,
*"
inferior in point of antiquity to many others, yet is superior to all of [BY,
them in rank; his bein$ the first title of dignity after the royal family.(c)
Among the Saxons, the Latin name of dukes, duces, is very frequent, and signified, as among the Romans, the commanders or leaders of their armies, whom,
in their own language, they called hep ecoga j( d) and in the laws of Henry I.,
as translated by Lumbard, we find them called heretochii. But after the Nor.
man conquest, which 'cbanged the military polity of the nation, the kings them.
selves continuing for many g<?nerations dukes of Normandy, they would not
honour any subjects with the title of duke, till the time of Edward III., who,
claiming to be king of France, and thereby losing the ducal in the royal dig.
nit,Y,· in the eleventh year of his reign, created his son, Edward the Black
Prince, duke of Cornwall: and many, of the ro,Yalfamily especially, were afterwards raised to the like honour. However, m the reign of queen Elizabeth,
A.D. 1572,(e) the whole order became utterly extinct; but it was revived about
'ifty years afterwards by her successor, who was remarkably prodigal of honours,
in the person of George Yilliers, duke of Buckingham.
(0) 4 rnst. 363.
(') For tho orlglnal or these titles on the continent of
";urope, and their subsequent introduction into this Island,
are Mr. Selden's Ttlla Of HIJTWUT.
(.) Camden, Bntan. tiL Ord..v••

(") ThIs i. apparently deriTed !'rom tho saDi. root aa the
German hertvgen, tho ancient appellation or doll .. in that
country. Seld. TIt. lion. 2, 1, 12(.) Camden, Britan. lit. Ordi"".
Spelman, Gloss. IPI.

"No title of nobility shall be granted by the United States; and no person holding
office of profit or trust under them shall, without the consent of Congress, accept
of any present, emolument, office, or title, of any kind whatever, from any king, prince,
or foreign state." Const. U. S. art. 1, s. 9. "No State shall grant any title of nobility."
Ibid s.1O •.
2 A superior degree of nobility does not extinguish
the inferior. 2 lnst. 6. Com. Dig.
Dignity, b. 6.-CRITTY.
• Com. Dig. Dignity, b. 2. 9 Co. 49, a. This order of nobility was created before
Edward assumed the title of king of France. Dr. Henry, in his excellent History of
England, informs us that" about a year before Edward III. assumed the title of king of
France, he introduced a new order of nobility, to inflame the military ardour and
ambition of his earls and barons, by creating his eldest son prince Edward duke of Cornwall. This was done with great solemnity in fQ.11parliament at Westminster, March 17.
1337." Hen. Rist. vol. viii. p. 135, 8vo edition.e-Cmrer,
1
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2. A marquess, marchio, is tho next degree of nobility,
His office formerly
was (for dignity and duty were never separated by our anceators) to guard the
frontiers and limits of the kingdom, which were called the marches, from the
Teutonic word marche, a limit; such as, in particular, were the marches of Wales
and Scotland, while each continued to be an enemy's country. The persons
who had command there were called lords marches, or marquesses, whose authority was abolished by statute 27 Hen. VIII. c. 27, though the title had long
before been made a mere ensign of honour; Robert Vere, earl of Oxford, being
created marquess of Dublin by Richard II. in the eighth year of his reign.(f)
-398]
*3. An earl is a title of nobility so ancient that its original cannot
clearly be traced out. Thus much seems tolerably certain, that among
tho Saxons they were called ealdormen, quasi elder men, signifying the same as
senior or senator among the Romans; and also schiremen, because they had each
of them the civil government of a several division or shire. On the irruption
of the Danes, they changed the name to eorles, which, according to Camden,(g)
signified the same in their language. In Latin they are called comites (a title
first used in the empire) from being the king's attendants; 1I a societate nomen
8umpserunt, reges enim tales sibi associant."(h)
After the Norman conquest they
were for some time called counts or countees, from the French; but they did not
long .retaln that name themselves, though their shires are from thence called
counties to this day. The name of earls or comites is now become a mere title,
they having nothing to do with the government of the county, which, as has
been more than once observed, is now entirely devolved on the sheriff, the earl's
deputy, or vice-comes. In writs and commissions, and other formal instruments,
the king, when he mentions any peer of the degree of an earl, usually styles
him 1I trusty and well-beloved cousin," an appellation as ancient as the reign of
Henry IV., who, being, either by his wife, his mother, or his sisters, actually
related or allied to every earl then in the kingdom, artfully and constantly
acknowledged that connection in all his letters and other public acts; from
whence the usage has descended to his successors, though the reason has long
ago failed.
4. The name of vice-comes or viscount was afterwards made use of as an arbitrary title of honour, without any shadow of office pertaining to it, by Henry
the Sixth, when, in the eighteenth year of his reign, lie created John Beaumont
a peer, by the name of viscount Beaumont, which was the first instance of the

ki~~'P~aron's is the most general and universal title of nobility; for originally
"3991 every one of the peers of superior rank *had also a barony annexed to
his other titles.(}l
But it hath sometimes happened that, when an
2 Jnst. 6.
I Britao. tit. Ordines.
II
~ Bractoo, L 1, Co 8. Flet. L 1, Co 5.

<'>

2 Jnst. 6.
(I) 2 Inst. 6,6.

, But this peer, if so he might be deemed, never sat in parliament, by reason that his
creation was never recognised there. The experiment made to create him a. peer without
such assent failed, and it was not repeated; for the next patent-creation was of Sir John
Cornwall, in whose patent occur these remarkable words :-"--ejusdem parliament;
de gratia sua speciali et ex certa sci entia sua, ac de advisamento et consensu duoia Gloucester
et cardinalis ·Winton ae creterorum dominorum
spiritualium et temporalium
in Farliamento,"
Rot. ParI. 11 HEm. VI. p. 1, m. 16.-CHITTY.
• At the time of the conquest, the temporal nobility consisted only of earls and barons;
and, by whatever right the earls and the mitred clergy before that time might have attended the great council of the nation, it abundantly appears that they afterwards sat
in the feudal parliament in the character of barons. It has been truly said that, for some
time after the conquest, wealth was the only nobility, as there was little personal Froperty at that time, and a right to a seat in parliament was entirely territorial, or depended upon the tenure of landed property.
Eversince the conquest, it is true that
aU land is held either immediatelj or mediately of the king; that is, either of the king
himself, or of a. tenant of the king, or it might be after two or more subinfeudations,
And it was also a general principle in the feudal system, that every tenant of land, 01
land-owner, had, both a right and obligation-to attend the court of his immediate superior,
Brnce every tenant in c:piLe-i.e. the tenant of the king-was
at the same time entitled
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ancient baron hath been raised to a new degree of peerage, in the course of a
few generations the two titles have descended differently; one perhaps to the
male descendants, the other to the heirs general; whereby the earldom or other
superior title hath subsisted without a barony; and there are also modern instances
where earls and viscounts have been created without annexing a barony to their
other honours: so that now the rule doth not hold universally, that all peers
are barons. The original and antiquity of baronies has occasioned great inquiries
among our English antiquaries. The most probable opinion seems to be, that
they were the same with our present lords of manors, to which the name of
court baron (which is the lord's court, and incident to every manor) gives some
coantenance,"
It may be collected from king John's magna carta,(k) that
originally all lords of manors, or barons, that held of the king in capite, had
seats in the great councilor parliament; till about the reign of that prince the
conflux of them became so large and troublesome, that the king was obliged to
divide them, and summon only the greater barons in person, leaving the small
ones t.o be snmmoned by the sheriff, and, as it is said, to sit by representation
in another house, which gave rise to the separation of the two houses of
(l)Cap.U.

and bound to attend the king's court or parliament, being the great court baron of
the nation.
It will not be necessary here to enlarge further upon the original principles of the feudal
system, and upon the origin of peerage; but we will briefly abridge the account which
Selden has given in the second part of his Titles of Honour, c. 5, beginning at the 17th
section, being perhaps the clearest and most satisfactory that can be found. He divides
the time from the conquest into three periods: 1. From the conquest to the latter end
of the reign of king John. 2. From that time to the 11th of Richard II. 3. From that
period to the time he is writing, which may now be extended to the present time. In
the first period, all who held any quantity of land of the king had, WIthout distinction,
a right to be summoned to parliament; and, this right being confined solely to the king's
tenants, I)f consequence all the peers of parliament during that period sat by virtue of
senure and a. writ of summons.
In the beginning of the second period, that is, in the last year of the reign of king
John, a distinction, very important m its consequences, (for it eventually produced the
lower house of parliament,) was introduced, viz.: a division of these tenants into greater
and lesser barons: for king John, in his 1TUl(}TUZ charta, declares, faciemus summonen arehirpiscopos, episcopos, abbaies, comites et majores barones regni &igillatim per liieras nostras, et praterea
faciemus summoneri in generali per vicecomites et ballivos nosiros omnes alios, qui in capite tenen: tU
nobi« ad certum diem, &c. See Bl. Mag. Ch. Joh. p. 14. It does not appear that it ever
was ascertained what constituted a greater baron, and it probably was left to the king's
discretion to determine; and no great inconvenience could have resulted from its remaining indefinite, fox:those who had not the honour of the king's letter would have
what in effect was equivalent, a general summons from the sheriff. But in this second
period tenure began to be disregarded, and persons were summoned to the parliament
by writ, who held no lands of the king. This continued to be the case till the 11th of
Ric. II., when the practice of creating peers by letters-patent first commenced.
In that year John de Beauchamp, steward of the household to Ric. II., was created
by patent lord Beauchamp baron of Kidderminster in tail male; and since that time
peerages have been created both by writ and patent, without any regard to tenure or
estate.
The king's prero~ative of creating peers by patent may seem a great innovation, or a
violation of the original principles of the system; yet it is one of those great changes
which are produced at the first by a gentle deviation from the former practice. For
though this prerogative was not granted to the king by the express authority of parliament, yet it was obtained by its acquiescence: for I have been assured by lIr. Townshend, the Wlndsor herald, a gentleman well acquainted with this subject, that patent.
of nobility in ancient times generally stated, either that the patent was ~ranted by the
assent of parliament, or, if granted in the vacation, they stated such special reasons why
the peer was created, as it might be presumed would afterwards meet with the appro
bation of the parliament.
See further Comyn's Dig. Dignity, C. 4.-CURlSTIAN.
S Lords of manors, who had granted to others by subinfeudation
part of that estate
which they held of the king, would necessarily be barons; but it does not follow conversely that a baron was of necessity a lord of a ma nor; for the king's tenant, who
retained all the estate granted him, and alienated no part of it, would certainly be .J6
complete a baron as a lord of a manor.-CuRISTIAN.
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parliamen,.(l)
By degrees the title came to be confined to the greater barons.
or lords of parliament only; and there were no other barons among the peerage
hut such as were summoned by writ, in respect of the tenure of their lands 01
baronies, till Richard the Second first made it a mcre title of honour, IIy eonferring it on divers persons by his letters-patent.(m)
Having made this short inquiry into the original of our several degrees of
nobility, I shall next consider the manner in which they may be created. The
right of peerage seems to have been originally territorial; that is, annexed to
lands, honours, castles, manors, and the like, the propnetors and possessors of
*400] which were, in right of those estates, allowed to be *peers of the realm,
and were summoned to parliament to do suit and service to their sovereign; and, when the land was alienated, the dignity passed with it as appendant.
Thus the bishops still sit in the house of lords in right of succession to certain
ancient baronies annexed, or supposed to be annexed, to their episcopal lands :(n)
and thus, in 11 Hen. VI. the possession of the castle of Arundel was adjudged
to confer an earldom on its possessor.(o) But afterwards, when alienations grew
to be frequent, the dignity of peerage was confined to the lineage of the party
ennobled, and instead of territorial became personal. Actual proof of a tenure
by barony became no longer necessary to constitute a lord of parliament; but
the record of. the writ of summons to him or his ancestors was admitted as II
sufficient evidence of the tenure.
Peers are now created either by writ, or by patent: for those who claim by
prescription must suppose either a writ or patent made to their ancestors; though
by length of time it is lost. The creation by writ, or the king's letter, is a summons to attend the house of peers, by the style and title of that barony which
the king is pleased to confer: that by patent is a royal grant to a subject of any
dignity and degree of peerage. The creatIon by writ is the more ancient way;
but a mal. !A not ennobled thereby, unless he actually take his seat in the house
of lords; and some are of opinion that there must be at least two writs of summons, and a sitting in two distinct parliaments, to evidence an hereditary barony:(p)T and therefore the most usual, because the surest, way is to grant the
dignity by patent, which enures to a man and his heirs, according to the limitations thereof, though he never himself makes use of it.(q) Yet it is frequent to
call up the eldest son of a p~er to the house of lords by writ of summons in the
name of his father's barony; because in that case there is no danger of his children's losing the nobility in case he never takes his seat; for they will succeed
to their grandfather,"
Creation by writ has also one advantage over that by
*401] patent: for a person created by writ holds the dignity to him and his
*heirs,8 without any words to that purport in the writ; but in letters
I) GUb. Uist. oCExcb. c. 3. Beld. TIt. oCUon. 2, 6, 21.
-) 1 Inst. II Beld. Jan • .Angl. 2, ~ 66.
{-) GianT. I.7, c. 1.

c.

('} Beld. Tit. oCHon. b. 2, 11,15.
(J' Whitelock. oC Par], 00. 144.
(f Co. Lilt. 16.

T Lord Coke, Co. Litt. 16, b., is of opinion, that if a man summoned to parliament by
writ once sit in the house of peers, though there be no words of inheritance in the writ,
he gains a barony to him and his heirs. See this subject discussed in Sullivan's Lectures, 190; and see Com. Dig. Dignity, C. 3. But in Mr. Christian's ed. and 1 Woodd.
37, it is said that this doctrine of lord Coke is now understood to be erroneous, and
that a creation by writ does not confer a fee simple in the title, but only an estate tail
general.
.
When a lord is newly created, he is introduced into the house of peers by two lords
of the same rank, in their robes, garter king at arms going before; and his lordship ill
to present his writ of summons, &C. to the chancellor, which being read, he is conducted
to his place: and lords by descent, where nobility comes down from the ancestors, and
is enjoyed by right of blood, are introduced with the same ceremony, the presenting of
the writ excepted. Lex Constitutionis, 79.-CHITTY.
8 And where the father's barony is limited by patent to him and the heirs male of his
body, and his eldest son is called up to the house of lords by writ with the title of this
barony, the writ in this case will not create a fee or a general estate tail, so as to make
8. female capable of inheriting the title, but upon the death of the father the two titles
unite, or become one and the same. Case of the claim to the barony of Sidney of PensDurst disallowed. Dom. Proc, 17 June, 1782.-CURISTIAN.
'nut every claimant of the title must be descended from the person first Nlnobled
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patent there must be words to direct the inheritance, else the dignity enure.
only to the grantee for life.(r) For a man or woman may be created noble fQJ
their own lives, and the dignity not descend to their heirs at all, or descend only
to some particular heirs: as, where a peerage is limited to a man, and the heirs
male of his body by Elizabeth, his present lady, and not to such heirs by any
former or future wife."
Let us next take a view of a few of the principal incidents attending the nobility, exclusive of their capacity as members of parliament, and as hereuitnry
counsellors of the crown j both of which we have before considered. And first
we must observe, that in criminal cases a nobleman shall be tried by his peera."
(rl Co. Lilt. 9, 16.

See 1 Woodd. 37, where the opinion of lord Coke is controverted and shown to be erroneous; and Mr. W·ooddeson observes, further, that a creation by writ confers only an
estate tail general, there being in English law no peerages in fee simple. But lord Coke
differs from himself; for, although he certainly states the law to be that a peerage descends to other than lineal heirs, (Co. Litt. 9,) yet, in the same book, 16, he adds, that
the writ has no operation until the person named in it sits in parliament, and that
thereby his blood is ennobled to him and his heirs Ilneal.c-Cnrrrr.
10 Peerage may be gained for life by act of law, as if a duke take a wife, she is a
duchess in law by the intermarriage; so of a marquis, earl, &c. Co. Litt. 16, b. Also ihe
dignity of an earl may descend to a daughter, if there be no son, who shall be a countess;
and if there are many daughters, it is said the king shall dispose of the dignity to which
daughter he pleases. Co. Litt. 165, a. If a person has been summoned as a baron to
parliament by writ, and, after sitting, die, leaving two or more daughters, who all die,
one of them only leaving issue a son, such issue has a right to demand a seat in the
house of peers. Skin. 441.
Though dignities of peerage are granted from the crown, yet they cannot be surrendered to the crown, except it be in order to new and greater honours, nor are they transferable unless they relate to an office; and notwithstanding there are instances of earldoms being transferred, and wherein one branch of a family sat ~n the house of peers by
virtue of a grant from the other branch, particularly in the reigns of Henry HI. and
Edw. H., these precedents have been disallowed. Lex. Const. 85, 86, 87. And it seems
now settled, that a peerage cannot be transferred (unless we consider the summoning of
the eldest son of a peer by writ as a transfer of one of his father's baronies) without the
concurrence of parliament, at least in those cases where the noble personage has no
barony to remain in himself, as, otherwise, on the transfer he would himself be deprived
of his peerage, and be made ignoble by his own act. See Watkins's Notes on Gilbert's
Tenures, note xi. on p. 11, and p. 361.-CHITTY.
But the grant of a peerage for life merely does not make the grantee a lord of paellament. Wensleydale Peerage, Sept. 1855-56.-KERR.
11 But this is only in treason, felony, and misprision of the same.
See magna carts,
9 Henry III. 29. 2 Inst. 49. And a peer, it seems, cannot waive the trial by his peers.
KeI. 56. 1 Stat Trial, 265. 2 Rush. 64. And if he refuses to put himself on his peers,
he may be dealt with as one who stands mute; yet if one who has a title to peerage be
indicted and arraigned as a commoner, and plead not guilty, and put himself upon the
country, he cannot afterwards suggest he is a peer, and pray trial by his peers. 2 Hawk.
P. C. c. 44, s. 19; and see further, P08t, 4 book 260.
In all misdemeanours, as libels, riots, perjury, conspiracies, &c., a peer is tried like a
commoner, by ajury. 3 !nst.30. Hawk. P. C. b. 2, ch.44, sects. 13, 14. So in case of an
appeal of felony, he is to be tried by a jury, (9 Co. Rep. 30, 2 Inst. 49;) and the indictmeLts of peers for treason or felony are to be found by freeholders of the county, and
then the peers are to plead before the high steward, &c. 1 Inst, 156. 3 Inst. 28.
Peers (Fortesc. 359) and members of parliament have no exemption from arrest in
case of treason, felony, or actual breach of the peace, (4 Inst, 24, 5. 2 Wils. 159, ]60.
11 Hargr. St. Tr. 305;) but a peer menacing another person, whereby the lioltter fears
his life is in danger, no writ of supplicavit, but a subpeena, issues, and when the peer
oppears, instead of surety, he only promises to keep the peace. 35 Hen. VI.
The privilege of peers does not extend to foreign noblemen, who have no more privrleges here than commoners. Co. Litt. 156. 2 Inst. 48. Lex. Const. 80, 81.
The peers of Scotland and Ireland had no privilege in this kingdom before the union;
but, by clauses in the respective articles of union, the elected peers have all the privileges of peers of parliament; also all the rest of the peers of Scotland .an.d Ireland h~ve
p.H the privileges of the peerage of England, excepting only that of sittlng and voting
in parliament; and Irish peers, who are members of the house of commons, are not ~ntitled to the IJrivil"l;e of peerage. See the act of union, 39 & 40 Goo. III. c. 67. An Irish
•
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The -great are always obnoxious to popular envy: were they to be judged by the
people, they might be in danger from the prejudice of their judges; and would,
moreover, be deprived of the privilege of the meanest subject, that of being tried
by their equals, which is secured to all the realm by magna carta, c. 29. It is
said, that this does not extend to bishops; who, though they are lords of parliament, and sit there by virtue of their baronies, which they hold jure ecclesice,yet
nre not ennobled in blood, and consequently not peers with the nobility.(s)12 As
to peeresses, there was no precedent for their trial when accused of treason or
felony, till after Eleanor duchess of Gloucester, wife to the lord protector, WIUl
accused of treason, and found guilty of witchcraft, in an established synod,
through the intrigues of cardinal Beaufort. This very extraordinary trial gave
occasion to a special statute, 20 Hen. VI. c. 9, which declares(t) the law to be,
ihat peeresses, either in their own right or by marriage, shall be tried before the
same judicature as other peers of the realm,v If a woman, noble in her own
right, marries a commoner, she still remains nobler and shall be tried by her
pecrs; but, if she be only noble by marriage, then, by a second marriage with
a commoner, she loses her dignity; for as by marriage it is gained, by marriage
it is also lost.(u)l5 Yet if a duchess dowager marries a baron, she continues a
*402] duchess still; for all the *nobility are pares, and therefore it is no degradation.(v) A J?eer, or peeress, either in her own right or by marriage,
cannot be arrested in CIvil cases:( w) and they have also many peculiar privile~ea
annexed to their peerage in the course of judicial proceedings." A peer, sittmg
') 3 ImL 30, 31.
700. 2 IDOL60. 6 Rep. 62. StaundL P. 0.152.
{•')) Moor,
Dyer, 79. Co. LlIL 16.

(.) 2 ImL 50.
(v)Finch,i.355.

1 VeDtr. 298•

peer ought not to serve upon a grand jury, unless he is a member of the house of commons. Russell &; Ryl. Cro. C. 117. A Roman Catholic peer has not the privilege 01
franking letters. 2 B. &; P. 139.-CHlTTY.
U The bishops being summoned to parliament
as peers might thereby have become
entitled to trial by peers; but, unless bishops were to try bishops, none others are properly peers of bishops. These peers of lords are peculiarly designated spiritual. It may
be observed that, although lords of parliament, they never sit upon matters of treason
or of blood; and it would be a strange anomaly that upon a bishop all other lords of
parliament, save bishops, who are also lords, might, in capital cases, pass judgment of
death. Bishops Cranmer and Fisher were tried by jury. It is to the honour of this high
order of men, that, through a long succession of its members, few, comparatively, have
been exposed to public trial. Laud, who had miscalculated his times, and mistaken the
men whom he had goaded into enmity, was, indeed, impeaohed.c-Carmr,
IS The last peeress tried was the late duchess of Kingston, for bigamy.
See 20 H. 8t.
Tr. 355.-CHlTTY.
Ii But she communicates
no rank or title to her husband.
Harg. Co. Litt. 326, b.
There have been claims, and these are supported by authorities, by a husband after issue
to assume the title of his wife's dignity, and after her death to retain the same as tenant
by the curtesy ; but, from Mr. Hargrave's statement of this subject, in Co. Litt. 29. b.
n. I, there is no probability that such a claim would now be allowed.-CHRISTIAN.
15 Yet she is commonly called and addressed by the style and title which she bore
before her second marriage, but this is only by courtesy; as the daughters of dukes,
marquesses, and earls are usually addressed by the title of lady, though in law they are
commoners.
In a writ of partition brought by Ralph Haward and lady Anne Powes
his wife, the court held that it was a misnomer, and that it ought to have been by Ralph
Haward and Anne his wife, late wife of lord Powes deceased. Dyer, 79.-CHRISTIAN.
11 See Tidd, 8 ed, 194.
This privilege is extended, by the act of union with Scotland,
to Scotch peers and peeresses, (5 Anne, c. 8, art. 23; and see Fort. 165. 2 8tra.990,)
and, by the act of union with Ireland, to Irish peers and peeresses. 30 &; 40 Geo. IH.
c. 67, art. 4; but see 7 Taunt. 679. 1Moore, 410, S. C. But this privilege does not protect them from attachments for not obeying the process of the courts, (1 Wils. 332;)
nor does it extend to peeresses by marriage, if they afterwards intermarry with commoners. Co. Litt. 16. The servants of peers are liable to arrest. 10 Geo. III. c. 50;
snd see 1 Chit. Rep. 83. Peers of the realm cannot be bail. 2 Marsh, 232; and see 1
1>. &; R. 126.
A subpeena is not in the first instance awarded out of chancery in a suit, but a letter
from the lord chancellor, or lord keeper in lieu thereof, which if he does not answer,
then a subpcena issues, then an order to show cause why a sequestration should not go;
:1t0
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in judgment, gives not his verdict upon oath, like an ordinary juryman, lmt upon
his honour:(x) he answers also to bills in chancery upon his honour, and not
upon his oath ;(y) but, when he is examined as a witness either in civil or criminal
cases, he must be sworn :(z)lT for the respect which the law shows to the honour
of a peer, does not extend so far as to overturn a settled maxim, that in judicio
non creditur ni8i juratis.( a) The honour of peers is, however, so highly tendered
by the law, that it is much more penal to spread false reports of them and certain other great officers of the realm"than of other men: scandal against them
being called by the peculiar name of scandalum magnatnm, and subjected to peeuliar punishments by divers ancient statutes.(b)
.A. peer cannot lose his nobility, but by death or attainder; though there was
an instance in the reign of Edward the Fourth, of the degradation of George
Nevile, duke of Bedford, by act of parliament,(c) on account of his poverty,
which rendered him unable to support his dignity. Cd) But this is a singular
instance, which serves at the same time, by having happened, to show the
power of parliament; and, by having happened but once, to show how tender
the parliament hath been, in exerting so high a power. It hath been said
indeed,(e) that if a baron wastes his estates so that he is not able to support
the degree, the king may degrade him: but it is expressly held by later authoritics,U) that a peer cannot be degraded but by act of parliament.
*The commonalty, like the nobility, are divided into several degrees; [*403
and, as the lords, though different in rank, yet all of them are peers in
respect of their nobility, so the commoners, though some arc greatly superior
to others, yet all are in law peers, in respect of their want of nobility.(g)
The first name of dignity, next beneath a peer, was anciently that of vidames,
vice-domini, or valvasors:(h) who are mentioned by our ancient lawyers(i) as
viri magnre dignitatisj and Sir Edward Coke(j) speaks higWy of them. Yet
they are now quite out of use; and our legal antiquaries are not agreed upon
oven their original or ancient office.
Now therefore the first personal dignity, after the nobility, is a knight of the
order of St. George, or oj the garter; first instituted by Edward III., A.D. 1344.(k)
Next (but not till after certain official dignities, as privy-counsellors, the chancellors of the exchequer and duchy of Lancaster, the chief justice of the King's
.Bench, the Master of the Rolls, and the other English judges) follows a knight
banneret; who indeed by statutes 5 Ric. II. st. 2, c. 4, and 14 Ric. II. c. 11, is
ranked next after barons: and his precedence before the younger sons of
viscounts was confirmed to him by order of king James I., in the tenth year of
his reign.(l) But, in order to entitle himself to this rank, he must have been
created by the king in person, in the field, under the royal banners, in time of
open war.(m) Else he ranks after baronets, who are the next order: which title
.) 2 Inst. 49.
,) 1 P. WInS. U6.
~0) Salk. Sl2.
) Oro, Car. M.
> 3 Edw. I. CoM. 2 IUc. IL It. 1, Co5. 12 IUc. n, Co1L
oJ4 Inst, 35S.
~") The preamble to the act Is remarkable :-" FOl'88mueh
as onentimeo it Is seen that when any lord Is called to high
eotate, and hath not convenient Ilrehhood to sapport the
_e
Gignity, It Induceth great poverty and Indigence, and
....... tb often tim .. great extortion, embracery, and main-

tenance to be bad; to tbe great trouble ot all lucb conntrlel
wbere such .. tate sball happen to be; thereto..,".lc.
O) !roor, 678.
1)12 Rep.10i. 12 Mod. 66.
~ I) 2Inst. 29.
(0) Camden, Brilan. t. Onli .....
(f) Bracton, L I, CoS.
(I) 21nst. 667.
(l) Seld. TIt. of Ron. 2, 6, 41(I) Ibid. 2, 11, 3.
Inst. 6.

(..>,

and if he stillstands out, then a sequestration;
and the reason is, because there 18 no
process of contempt against his person.
2 Vent. 342.-CHITTY.
IT If he is examined
as a witness in the high court of parliament, he must be sworn,
The bishoI,> of Oxford was sworn in the impeachment
of lord Macclesfield, and lord
Mansfield [then lord Starmont) in that of Mr. Hastings.-CHRISTIAN.
Now. by the statute of 3 &; 4 Gul. IV. c. 4!l, it is enacted that all Quakers and MOo
ravlans shall be permitted to make an affirmation instead of taking an oath, ill all places
and for all purposes whatsoever where an oath is or shall be required, either by common
or statute law.
•
Declarations have been substituted, by the statute of 5 &; 6 Gul. IV. c. 62, in many
cases where oaths were formerly requlred-c-Hovsnax,
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is 'a dignity of inheritanco, created by letters-patent, and usually descendible
to the issue male. It was first instituted by king James the First, A.D. 1611, in
order to raise a competent sum for the reduction of the province of Ulster in
Ireland ;IS for which reason all baronets have the arms of Ulster superadded to
their family coat.a Next follow knights of the bath; an order instituted by king
*404] Henry IV., *and revived by king George the First. They are so called
from the ceremony of bathing the night before their creation.~ The
last of these inferior nobility are knights baohelorsfv the most ancient, though
the lowest, order of knighthood amongst us:22 for we have an instance(n) of
king Alfred's conferring this order on his son Athelstan. The custom of the
ancient Germans was to give their young men a shield and a lance in the
great council : this was equivalent to the toga virilis of the Romans: before this
they were not permitted to bear arms, but were accounted as part of the
father's household; after it, as part of the community.(o) Hence some derive
the usage of knightinl?' which has prevailed all over the western world, since
its reduction by colonies from those northern heroes. Knights are called in
Latin equites aurati: aurati, from the l?ilt spurs they wore; and equites, because
they always served on horseback; for It is observable,(p) that almost all nations
call their kuights by some appellation derived from a horse." They are also
called in our law milites, because they formed a part of the royal army, in
virtue of their feodal tenures; one condition of which WRS, that every one who
held a knight's feo immediately under the crown, whieh in Edward the
Second's time(q) amounted to 20l. per annum, was obliged to be knighted, and
attend the king in his wars, or fine for his non-compliance. The exertion of
this prerogative, as an expedient to raise money in the reign of Charles the
First, gave great offence; though warranted by law, and the recent example
of queen Elizabeth ;24 but it was by the statute 16 Car. 1. e. 16, abolished; and
this kind of knighthood has, since that time, fallen into great disregard.
These, Sir Edward Coke says,(r) are all the names of dignity in this kingdom, esquires and gentlemen being only names of worship. But before these

<.~
wm, Malmsb. lib. 2.
• Tac. do Morib Germ. 13.
~p

<f) Stat. do Maa. 1 Ed. rr,
<r) 2 IOBt. 667.

Camd, Ibid. Co. Lltt. 74.

IS One hundred
gentlemen advanced each one thousand pounds, for which this title
was conferred upon them. 2 Rap. 185, fO.-CHRISTIAN.
18 The arms of Ulster are a hand gules, or a bloody hand, in a field argent.-CHRISTIAN'.
~ Upon the conclusion of the continental war, the original constitution of this order
became so modified and extended as to admit of naval or military members bearing a
grand cross, and the name or title of military knight grand cross.-CUITTY.
21 The most probable derivation
of the word "bachelor" is from las and chevalier, an
inferior knight, and thence Latinized into the barbarous word baccalaureus. Ducange, Hac.
The lowest graduates in the universities are styled bachelors, and were, till lately,
addressed with sir before their surname; as in Latin they are still called domini. It is
somewhat remarkable, that whilst this feudal word has long been appropriated to single
men, another feudal term of higher dignity-viz., baron-should,
in legal language, be
applied to those who are married.-CHRISTIAN.
22 There
are also other orders of knights, as knights of the chamber, knights of the
order of St. John of Jerusalem, knights of Malta, the knight marshal, knights of the
Rhodes, knights of the shire, knights templars, knights of the thistle, and knights of St.
Patrick.--CUITTY.
21 It does not appear that the English word knight has any reference to a horse; for
knight, or cmh in the Saxon, signified puer, 8ertJU8, or attendant.
2 Seld. Tit. Hon. 0.
5, I 33.-CnRISTIAN.
24 Considerable fees accrued to the kin~ upon the performance of the ceremuny.
Edward VI. and queen Elizabeth had appointed commissioners to compound with all pereors who had lands to the amount of 4Ol. a year, and who declined the honour and
expense of knighthood.
Charles the First followed their example; upon which Mr.
Hume artfully remarks that .. nothing proves more plainly how ill disposed the people
were to the measures of government, than to observe that they loudly complained of
an expedient' founded on positive statute, and warrsnted by such recent precedents,"
Vol. vi. 296.-CHRISTIAN.
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tast(s) the heralds rank all *colonels, serjeants at law, and doctors in the
three learned professions.
["405
*Esquires and gentlemen are confounded together by Sir Edward
'*
Coke, who observes,(t) that every esquire is a gentleman, and a gentle- [406
man is defined to be one qui arma gerit, who bears coat armour, the grant of
which adds gentility to a man's family: in like manner as civil nobility, among
the Romans, was founded in the jus imaqinum, or having the image of one
ancestor at least, who had borne some eurule office. It is indeed a matter
somewhat unsettled, what constitutes the distinction, or who is a real esqxire]
for it is not an estate, however large, that confers this rank upon its owner.
Camdon, who was himself a herald, distinguishes them the most accurately;
and he reckons up four sorts of them :(u) 1. The eldest sons of knights, and
their eldest sons, in perpetual succession :(v) 2. The eldest sons of younger sons
of poers, and their eldest sons in like perpetual succession: both which species
of esquires Sir Henry Spelman entitles armiqe-i natalitii.(w) 3. Esquires created
(O) The rul.. of precedence In England may be reduced to
the following table, In which those marked * are entitled to
the rank her. allotted them, by statute 31 lIen. VIII. 0.10;
rr.arked t. byotatute 1W. and M.c.:!I, marked" bylette .....
patent, 9. 10. and 14 Jac. L, which see iu Bold. TIt. of lIon.
U. 5. 46, and U. 11. 3; marked :. by ancient naage and
.. tablished custom, for which ..... among others, Camden's
Britannia, tit. Ordinu; l11l1es'o Oatalogue of Honour, edit.
~~
and Chamberlayne'. Present State of England, s.s,

TABLE OF PRECEDENCE.
• The klug'B children and grandchildren.
• "
"brethren.
."
"uncles.
."
"nephews.
• Archbishop of Canterbury.• Lord Chancellor or Keeper, If a baron.
• Archbishop of York.
• Lord Treasurer,
}
• Lord l'resident of the Councn. If barons.
~ Lord Privy Seal,
• Lord Great Chamberlain.
But .... \ f! ~
private Btat. 1Goo. L 0. 3,
0
• Lord II1gh Constable,
.!:I
• Lord Marshal,
:; J! !!
• Lord Admiral,
.. ~ Q
• Lord Steward of the Household,
"0-8
• Lord Chamberlaiu of the Uousehold,
..
• Dukes.
• Marqu ......
eldest sons.

i

.8

i ~::~~.

i
I
•
•
•
•
•

Marqu ..... • eldest IOns.
Dukes' younger IOns.
Viscounts.
Earls' eldest IOns.
Marquesses' younger BODS..
Secretary of State. If a bishop.
Bishop of London
" "Durham.
..
.. Wiuchester.
Bishops.
8ecrelarJ of State, If a baron.

* Barons,

Speaker of tho lIouse of Commons.
Lords Oommlssionera of the Great Seal.
Yiscouot8' eldest IOns.
Earls' younger BODS.
Barons' eldest SODS..
Knights of tho Garter.
Pri.,. Counsellors.
Chan cenor of the Exchequer.
Chancellor of tho Duchy.
Chief Jusllee of tho KIng'. Deneb.lIaster of the Roll s,
Chief Justice of the Common Pi .....
Chief Baron of the Exchequer.
Judges, and lIarous of tho Coif.
Knights Bannerets, royal.
'Yiscounts' younger sons,
Barons' younger soas,
Baronets.
Kwghts Dannerets.
Kwghts of tho Both.
Knights Bachelors.
Baronets' eldest eons,
Knights' eldest sons,
Baronets' younger sons.
Knights' younger 8OUI.
Colonel ..
Serjeanl8-<lt-Iaw.
Doctors.
Esquires.
Gentlemen.
Yeomen.
Tradesmen.
ArtlJicers.
Labourers.
N.n. Married women and widow. are entitle.) to th .......
rank among each other as their husbands would respectlYel7
have borne between themaelv ... except such rank Ia merel,
professional or omcia1, and unmarried women to the same
rank as their eldest brothers would bear among men durinl:
tho liv .. of their "thers.
'l 2 lust. 688.
M) 2 lnst. 6SS.
{0) 2 lnst. 667.

I

w)OI088. 43.

25 It is said that before the conquest, by a constitution
of pope Gregory, the two arcnbishops were equal in dignity, and in the number of bishops subject to their authority,
and that William the Conqueror thought it prudent to give precedence and superiority
to the archbishop of Canterbury; but Thomas, archbishop of York, was unwilling to
acknowledge his inferiority to Lanfrane, archbishop of Canterbury, and appealed to the
pope. who referred the matter to the king and barons; and in a council 'aeld at Wind.
sor Castle, they decided in favour of the archbishop uf Canterbury.
Godw. Com. de
Prresul. 665.
But the archbishops of York long afterwards refused to acquiesce in this decision; .for
bishop Godwin relates a curious and ludicrous struggle, which took place in the reign
of Hen. II., above one hundred years afterwards. between Ro~er, archbishop of York.
and Richard. archbishop of Canterbury, for the chair on the right hand of the pope's
legate. lb. 79. Perhaps to this decision, and their former equality, we may refer the
present distinction between them; viz., that the archbishop of Canterbury is primate of
all England, and the archbishop of York is primate of England.-CHRISTIAN•
.. Vice-chancellor, by stat. 53 Geo. III. c 24.-CHITTY.
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by the king's letters-patent, or other Investiturej"
and their eldest sons. 4
Esquires by virtue of their offlcee ; as justices of the peac", and others who
bear any office of trust under the crown.28 To these may be added, the esquires
of knights of the bath, each of whom constitutes three at his installation:
and
all foreign, nay, Irish peers; for not only these, but the eldest sons of pccrs of
Great Britain, though frequently titular lords, are only esquires in the law, and
must be so named in all legal proceedings.(x)21 As for gentlemen, says Sir
Thomas Smith,(y) they be made good cheap in this kingdom: for whosoever
studieth the laws of the realm, who studieth in the universities, who professeth the liberal sciences, and, to be short, who can live idly, and without
manual labour, and will bear the port, charge, and countenance of a gentleman, he shall be called master, and shall be taken for a gentleman."
.A. yeoman
is he that hath free land of forty shillin,!?s by the year; who was anciently
*407] thereby qualified to serve on jurles, vote for knights of the *shire,
and do any other act, where the law requires one that is probus et legalis

homo.(z)

The rest of the commonalty are tradesmen, artificers, and labourers, who, as
well as all others, must, in pursuance of the statute 1 Hen. V. c. 5, be styled by the
name and addition of their estate, degree, or mystery, and the place to which they
belong, or where they have been conversant, in all original writs of actions personal, appeals, and indictments, upon which process of outlawry may be awarded ;11
in order, as it should seem, to prevent any clandestine or mistaken outlawry,
by reducing to a specific certainty the person who is the object of its process."
(0)

3 Inst. 30. 2 Inst. WI.

\') Oommonw, of Eng, b. 1, c. 20.

(0)

2 Inst. 668.

This creation has long been disused. Esquires thus created were invested calcaribus
argentaJ.is, to distinguish them from the equites aurati. In the life of Chaucer, we are told
that he was created scutifer to Edward III. Scutifer is the same as armiger; and our
word esquire is derived from 8cutum, or the French e.scu, a shield.-CIlRISTIAN.
28I cannot but think that this is too extensive a description of an esquire, for it would
bestow that honour upon every exciseman and custom-house officer: it probably ought to
be limited to those only who bear an office of trust under the crown, and who are styled
esquires by the king in their commissions and appointments; and all, I conceive, who are
once honoured by the king with the title of esquire have a right to that distinction for
life.-CIIRISTIAN.
28 It is rather remarkable
that the learned judge should have forgotten to mention
another class of esquires, who, upon all occasions, assume that distinction with a peculiar
and an ostentatious degree of confidence: I mean our profession, or the gentlemen at the
bar. This arises, perhaps. from an anxiety to retain what they know originally to have
been a usurpation;
for Sir Henry Spelman, with some spleen, informs us, cer~ altere
hinc 8(U1.t/() 7W7lIinati88imu.t in palria juri8ron.ndtu.t, auue provectior, etiam munere gaudens publico et
J!:cediis amplissimie geneT08i titulo bene lie hahuit; fOT~, quod togata: galti magi8 tunc C()7Ivaliret civilis
illa aI!Pellatw quam castrC7ll1is altera, Glo88. voc • .Arm. But this length of enjoyment has
established such a right to this distinction, that the court of Common Pleas refused to
hear an affidavit read, because a barrister named in it was not called an esquire. 1 Wils.
~44.-CIIRISTIAN.
It was mentioned at the time th ..t the late Mr. Justice Heath refused knighthood,
saying, .. I am John Heath, Esquire, one of his majesty's justices of the court of Common
Bench, and so will die."-CUITTY.
10 The eldest son has no prior claim to the degree of gentleman;
for it is the text
of Littleton, that "every son is as great a gentleman as the eldest." Sect. 210.CURISTI.\N.
11 Informations
in the nature of quo warranto are not within the statute of additions
1 Wils. 244.-CIlRISTI.\N.
Now, however, no indictment. information, writ, or pleading, is vitiated by the omission of such addition.
14 & 15 Vict. c. lOO.-KERR.
U These are the ranks and degrees into which the people of England are divided, and
which were created, and are preserved, for the reciprocal protection and support of each
other. But in order to excite discontent, and to stir up rebellion against all good order
and peaceful government, 1\ proposition has lately been industriously propagated, viz.:
that all men are by nature equal. If this subject is considered even for a moment, the
Tery reverse will appear to be the truth, and that all men are by nature unequal.
For
though children come into the world equally helpless, yet in a few years, as soon as their
'>O<lies
acquire vigour. and their minds and passions are expanded anti developed, w.
'¥I
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CnAPTER XIII.
OF THE :mLITARY

AND MARITIME

STA.TES.

THE military state includes the whole of the soldiery, or such persons I1S ar«
peculiarly appointed among the rest of the people for the safeguard and defence
of the realm.
In a land of liberty it is extremely dangerous to make a distinct order of the
profession of arms. In absolute monarchies this is necessary for the safety of
the prince, and arises from the main principle of thei- constitution, which is
that of governing by fear; but in free states the profession of a soldier, taken
singly and merely as a profession, is justly an object of jealousy. In 'these no
man should take up arms, but with a view to defend his country and its laws:
he puts not off the citizen when he enters the camp; but it is because he is a
citizen, and would wish to continue so, that he makes himself for a while a
soldier. The laws therefore and constitution of these kingdoms know no such
state as that of a l?erpetual standing soldier, bred up to no other profession than
that of war; and It was not till the reign of Henry VII. that the kings of Eng.
land had so much as a guard about their persons,'
perceive an infinite difference in their natural powers, capacities, and propensities; and
this inequality is still further increased by the instruction which they happen to
receive.
Independent of any positive regulations, the unequal industry and virtues of men
must necessarily create unequal rights. But it is said that all men are equal because
they have an equal right to justice, or to the possession of their rights. This is an insignificant, self-evident truth, which no one ever denied; and it amounts to nothing more
than to the identical proposition, that all men have equal rights to their rights; for when
different men have perfect and absolute rights to unequal things, they are certainly equal
with regard to the perfection of their rights, or the justice that is due to their respective
claims. This is the only sense in which equality can be applied to mankind,
In the
most perfect republic that can be conceived in theory, the proposition is false and mis
chievous: the father and child, the master and servant, the judge and prisoner, the
general and common soldier, the representative and constituent, must be etcrnally unequal, and have unequal rights.
And where every office is elective, the most virtuous and the best qualified to discharge
the duties of any office have rights and claims superior to others.
me celebrated philosopher has endeavoured to prove the natural equality of mankind,
by observing that .. the weakest has strength enough to kill the strongest, either by
secret machinations, or by confederacy with others that are in the same danger mth
himself." Hobbes's Lev. c. xiii.
•
From such a doctrine, supported by such reasons, we cannot be surprised at the consequences when an attempt IS made to reduce it to practice.
Subordination in every society is the bond ofits existence: the highest and the lowest
individuals derive their strength and security from their mutual assistauce and dependence ; as in the natural body, the eye cannot say to the hand, I have no need oj thee; nor, again, t.'ll
head to the feet, I have no need oj you. Milton, though a favourer of a republic. was so convinced of the necessity of subordination and degrees, that he makes Satan, even when
warring against heaven's King, address his legions thus:" If not equal all, yet free, .
Equally free; for orders and degrees
Jar not with liberty, but well consist." :B. 5, 1. 790.
True liberty results from making every higher degree accessible to those who are m a
lower, if virtue and talents are there found to deserve advancement.
In this happy country, the son of the lowest peasant may rise by his merit and abilities
to the head of the church, law, army, navy, and every department of the state. The
doctrine that all men are, or ought to be, equal, is little less contrary to nature, and
destructive of their happiness, than the invention of Procrustes, who attempted to
make men equal by stretohing the limbs of some, and lopping off those of others.CHRISTIAN.

•

"A. well-regulated militia heing necessary to the security of a free state, the right
of the people to keep and bear arms shaU not be infringed!' lJonst. U. S• .Amendments,
1

315

OF THE RIGHTS

408

. {BOOK 1.

lH the time of our Saxon ancestors, as appears from Edward the Confessor's
lawd,(a) the military force of this kingdom was in the hands of the dukes or
heretochs, who were constituted through every provinco and county in the
kingdom; being taken out of the principal nobility, and such as were most remarkable for being "sapientes,jideles, et animosi:" Their duty was to lead and
"'i09] regulate the English armies, with a vel')" unlimited power; "prout eis
visum fuerit, ad honorem *coronre et utilitatem reqni:" And because of this
weat power they were elected by the people in their full assembly, or folkmote,
III the same manner as sheriffs were elected:
following still that old fundamental
maxim of the Saxon constitution, that where any officer was intrusted with such
power as if abused might tend to the oppression of the people, that power was
delegated to him by the vote of tho people themselves.(b)
So too, among the
ancient Germans, the ancestors of our Saxon forefathers, they had their dukes,
as well as kings, with an independent power over the military, as the kings had
over the civil state. The dukes were elective, the kings hereditary: for so only
can be consistently understood that passago of Tacitus,(c) "reges ex nobilitate,
duces ex virtute sumunt]" in constituting their kings, the family or blood royal
was regarded, in choosing their dukos or leaders, warlike merit: just as Cresar
relates of their ancestors in his time, that whenever they went to war, by way
either of attack or defence, they elected leaders to command them.( d) This large
share of power, thus conferred by tho people, though intended to preserve the
liberty of tho subjcct, was perhaps unreasonably detrimental to the prerogative
of the crown: and accordingly we find ill use made of it by Edric duke of Mercia, in the reign of king Edmund Ironside; who, by his office of duke or heretoeh, was entitled to a large command in the king's army, and by his repeated
treacheries at last transferred the crown to Canute the Dane.
It seems universally agreed by all historians, that king Alfred first settled a
national militia in this lcin~dom, and by his prudent discipline made all the subjects of his dominion soldlers r but we are unfortunately left in the dark as to
the particulars of this his so celebrated regulation; though, from what was last
observed, the dukes seem to have been left in possession of too large and inde"'nO] pendent a power; which *enabled duke Harold on the death of Edward
the Confessor, thou~h a stranger to the royal blood, to mount for a short
space tho throno of this kingdom, in prejudice of Edgar Atheling the rightful
heir,
Upon tho Norman conquest the feodal law was introduced hero in all its
rigour, the whole of which is built on a military plan. I shall not now enter into
the particulars of that constitution, which belongs more properly to the next
part of our commentaries; but shall only observe, that, in consequence thereof,
all the lands in tho kingdom wore divided into what wo!e called knights' fees,
(0) c: de /I<Te/ochiil.
(.) De Jlorib. l1<rm.7.
(6) "lui...,."
t:iri digumur ptr communt cmut7ium, pro
em.. muni utilitaU Ttgni, ptr prorincia. <I patriat un itersas,

et per n"guT.., comilatut, tn fJl<nofolkmolt, field d naro-

(') .. Quum bellum ciriliu aut illatu"., difmdil aut infere,
qui ti bdlo pTtUim ddigumur."
De Bdl. Gall.

tlwgistratUl

l. 6, Co 22-

'lulu, proeinciarun. it comitatuum digi t.f.thmt!' LL. EdID.
'lnifeu. ibid. See also Bed. &cL m« z, 5, Co 10.

vt. 2. "No soldier shall, in time of peace, be quartered in any house without the consent of the owner, nor in time of war, but in a manner to be prescribed by law." lb.
art. 3. "Congress shall have power to mise and support armies; but no appropriation
I)fmoney to that use shall be for a longer time than two years: to provide and maintain
a navy; to make rules for the government and regulation of the land and naval forces;
to provide for callin!?forth the militia to execute the laws of the Union, suppress insurrections, and repel invasionsj to provide for organizing, arming, and disciplining the
militia, and for governing such part of them as may be employed in the service of the
United States, reserving to the States respectively the appointment of the officers, and
the authority of training the militia according to the discipline prescribed by Congress."
lb. art. 1, s. 8; "No State shall, without the consent of Congress, keep troops or shipl
of war in the time of peace, or engage in war. unless actually invaded, or in such imminent danger as will not admit of delay." lb. s, 10. .. The President shall be commander-in-chief of the army and navy of the United States, and of the militia of the
.everal States, when called into the actual service of the United States." [b. art. 2, s. 2
•• RUARSWOOD.
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in number above sixty thousand; and for every knight's fee .. kml?ht or soldier,
miles, was bound to attend the king in his wars, for forty days In a year;2 it'
which space of time, before war was reduced to a science, the campaign was
gcnerally finished, and a kingdom either conquered or vlctorious.fe) By this
means the king had, without any expense, an army of sixty thousand men alway!
ready at his command. And accordingly we find ono, among the laws of Wil.
Iiam the Conqueror,(f) which in tho king's name commands and firmly enjoina
the personal attendance of all knights and others; "quod habeant et teneant se:

semper in armis et equis, ut decet et oportet: et quod semper sint prompti et parati ad
servitium suum integrum nobis explendum etperagendum, cum opus adfuerit, secundum
quod debent feodis et tenementis suis de jure nobis facere:" This personal service in
process of timc degenerated into pecuniary commutations or aids, and at last
the military part' of the feodal system was abolished at the restoration, by
statute 12 Car. II. c. 24.
In the mean time we are not to imagine that the kingdom was lcft wholly
without defence in case of domestic insurrections, or the prospect of foreign in.
vasions, Besides those who by their military tenures were bound to perform
forty days' service in the field, first the assize of arms, enacted 27 Hen. [*411
*II.,(h) and afterwards the statute of Winchester,(lj under Edward I.,
obliged every man, according to his estate and degree, to provide a determinate
quantity of such arms as were then in usc, in order to keep the peace: and eonstables were appointed in all hundreds by the latter statute, to see that such
arms were provided. These weapons were changed, by the statute 4 & 5 Ph.
and 1(, c. 2, into others of more modern service; but both this and the former
proviaions were repealed in the reign of James I.(k) While these continued in
force, it was usual from time to time for our princes to issue commissions of
array, and send into every county officers in whom they could confide, to muster
and array, or set in military order, the inhabitants of every district; and the
form of the commission of array was settled in parliament in the 5 Hen. IV. so
as to prevent the insertion therein of any new penal clauses.(l) But it was pro.
vided(m) that no man should be compelled to go out of the kingdom at any rate,
nor out of his shire but in cases of urgent necessity; nor should provide soldiers
unless by consent of parliament. About the reign of king Henry tho Eighth, or
his children, lieutenants began to be introduced,(n) as standing represeutativea
of the crown, to keep the counties in military order; for we find them mentioned as known officers in the statute 4 & 5 Ph. and M. c. 3, though they had
not been then long in use, for Camden speaks of them(o) in the time of queen
Elizabeth, as extraordinary magistrates constituted only in times of difficulty
and danger. But the introduction of these commissions of lieutenancy, which
contained in substance the same powers as the old commissions of array, caused
the latter to fall into disuse.
III this state things continued till the repeal of the statutes of armour in the
reign of king James the First: after which, when king Charles the First had,
during his northern expedition, issued commissions of lieutenancy, and exerted
some military powers, which, having been long exercised, were thought to be.
lonz to the crown, it became a question in the long parliament how far the
po,ver of the militia did inherently reside in the king; being now unsupported

c.)

The Pole. are, even at this day, so tenacious of their
ancien: constltntlon, that their pospolrte, or mlhtla, cannot
be con polled to serre ahove .Ix weeks, or forty days, In a
1",r. Mod. Un.IIist.xxxiv.l2.
(.1') C. 68. See Co. IJtt.15, 16.
I') Hoved. A.D. 1131.
(I) 13 Bdw, I. c. 6.

(1) Stat. 1 JIlJ>.I. c. 2.~. 21 Jac. I. c. 28.
(I) R""h ...orth, part 3, Pag<llI Il62, 007. See 8 Rym. 3740
lc.
(-)Stat.l
Ed....III.at.2,c.6
and 1. 2:iEd".m •• t.6,

e.s,
(A)
(0)

15 Rym. 15.
Brit. loa, edit. 1594.

2 We frequently read of half a knight, or other aliquot part, as for so much land three
kniehts and n. half, &0. were to be returned; the fraction of a knight was performed by
:l. whole kni~ht who served half the time, or other due proportion of it.-CURISTIAN.
I The military or warlike
part of the feudal system was abolished, when personal
service was dispensed with for a pecuniary commutation, as early as the reign of ] Ienry
II. But the military tenures still remained till 12 Car. II. c 24. See 2 book, p. 17.-
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by any statute, and founded only upon immemorial nsa~e. This question, long
~412] agitated with great heat and resentment on both *sides, became at
length the immediate cause of the fatal rupture between the king and
his parliament: the two houses not only denying this prerogative of the crown,
the legality of which perhaps might be somewhat doubtful, out also seizing into
their own hands the entire power of the militia, the illegality of which step
eould never be any doubt at all.'
- Soon after the restoration of king Charles the Second, when the military
tenures were abolished, it was thought proper to ascertain the power of tile
militia, to recognise the sole right of the crown to rovern and command them,
and to put the whole into a more regular method of military subordination :(p)
und the order, in which the militia now stands by law, is principally built upon
the statutes which were then enacted. It is true the two last of' them are apparently repealed; but many of their provisions are re-enacted, with the addition
of some new regulations, by the present militia laws, the general scheme of
which is to discipline a certain number of the inhabitants of every county,
chosen by lot for three years, and officered by the lord lieutenant, the deputy
Iieutenunts, and other principal landholders, under a commission from the crown.
They are not compellable to march out of their counties, unless in case of invasion or actual rebellion within the realm, (or any of its dominions or territories,)(q) nor in any case compellable to march out of tho kingdom. They are
to be exercised at stated times; and their discipline in general is liberal and
easy; but when drawn out into actual service, they are subject to the rigours
of martial law, as necessary to keep them in order. This is the constitutional
security which our laws(r) have provided for the public peace, and for protecting
the realm against foreign or domestic violence.
When the nation was engaged in war, more veteran troops and more regular
discipline were esteemed to be necessary than could be expected from a mere
militia. And therefore at such times more rigorous methods were put in use
1<413] for the *raising of armies, and the due regulation and discipline of the
soldiery: which are to be looked upon only as temporary excrescences
bred out of the distemper of the state, and not as any part of the p'ermanent
and perpetual laws of the kingdom. For martial law, which is built upon no
settled principles, but is entirely arbitrary in its decisions, is, as Sir Matthew
Hale observes,(s) in truth and reality no law, bnt something indulged rather
than allowed as a law.5 The necessity of order and discipline in an army is the
(p) 13 Car. II. Co 6. 14 Car. II. Co 3. 15 Car. II. Co 5.
(pJ 2 000. III. Co 20. 9000. III. c.42. 16000. m. c. a.
(oJ

stat. 16 000. m.

Co

3.

18 Geo. III. Co U and 69. 19 000. III. Co 72.
(.) Hlt!t. C. L. Co 2.

'The constitution of the United States declares that Congress shall have power" to
provide for calling forth the militia to execute the laws of the Union, suppress insurrections, and repel invasions," and also "to provide for organizing, arming, and disciplining the militia., and for governing such part of them as may be employed in the service
of the United States." Art. 1, s. 8. The act of Congress of 28th Feb. 1795 has provided
" that whenever the United States shall be invaded, or be in imminent danger from any
foreign nation or Indian tribe, it shall be lawful for the President of the United States
to call forth such number of the militia of the State or States most convenient to the
place of danger 01' scene of action as he may judge necessary to repel such invasion;
lind to issue his order for that purpose to such officer or officers of the militia as he shall
~hink proper." And like provision is made for the other cases stated in the constitution.
'I'he Supreme Court have held that the power to provide for repelling invasions includes
the power to provide against the attempt and danger of invasion, as the necessary and
moper means to effectuate the object, and that the authority to decide whether the exigency has arisen belongs exclusively to the President, and that his decision is conclusive
upon all other persons. This construction necessarily results from the nature of tho
power itself, and from the manifest object contemplated by the act of Congress. The
power itself is to be exercised upon sudden emergencies, upon great occasions of state,
and under circumstances which may be vital to the existence of the Union. Martin 118.
Mott, 12 Wheat. 29.~HARSWOOD.
'This censure upon-our-military
jurisprudence is by no means merited at the present
:lay, whatever may have been the fact when Sir Matthew Hale wrote. The long-con.
I.inued wars in which the nation was engaged until the peace of 1815 improved evetT
'118
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only th:ng which can give it countenance; and therefore it ought not to be permitted in time of peace, when the king's courts are open for all pcrsons to
receive justice according to the laws of the land. Wherefore, Thomas earl of
Lancaster being condemned at Pontefract, 15 Edw. II., by martial law, his attainder was reversed 1 Edw. III. because it was done in time of peace.(t) And
it is laid down,(u) that if a lieutenant, or other, that hath commission of martial
authority, doth in time of peace hang or otherwise execute any man by colour
of martial law, this is murder; for it is against magna carta.(v) The petition
of right(w) moreover enacts, that no soldier shall be quartered on tho subject
without his own consent,(x) and that no commission shall issue to proceed within
this land according to martial law. And whereas, after the restoration, king
Charles the Second kept up about five thousand regular troops, by his own authority, for guards and garrisons; which king James the Second by degrees increased to no less than thirty thousand, all paid from his own civil list; it was
made one of the articles of the bill of ri~hts,(y) that the raising or keeping a
standing army within the kingdom in time of peace, unless it be with consent
of parliament, is against law.
But, as the fashion of keeping standing armies, which was first introduced by
.charles VII. in France, A.D. 1445,(z) has of late years universally pre- [*411
vailed over Europe, (though *some of its potentates, being unable them'
selves to maintain them, are obliged to have recourse to richer powers, and
receive subsidiary pensions for that purpose,) it has also for many years past
been annually judged necessary by our legislature, for the safety of the kingdom,
the defence of the possessions of the crown of Great Britain, and the prt'servation of the balance of power in Europe, to maintain even in time of pellee a
standing body of troops, under the command of the crown; who are, however,
ipso facto disbanded at thc expiration of every year, unless continued by parliament. And it was enacted by statute 10 W. III. c. 1, that not more than twelve
thousand regular forces should be kept on foot in Irelat.d, though paid at the
eharge of that kingdom; which permission is extended by statute 8 Geo. III. c.
13, to 16,235 men, in time of peace.&
•
(., 2 Brad. Append. 69.
-l3 IIll!t. 62.) Cap. 29.
• 3 Cae. L See also stat. 31 Car. II. c. 1.
Thne In Poland no soldier can be quartered npl>n the

t~5

gentry,-the
only freemen In that republic, Mod. UnlT.lllrt
xxxIT.23.
(.) Stat. 1 W. and M. It. 2, c. 2(I) Robertson, Cba. V. L 94.

part of our military system, and, among the rest, the laws for the government of soldiers,
their support, and punishment when guilty of offences, have been frequently the subject of amelioration.
Still, the praise bestowed upon them by Mr. Tytler has more of
the spirit of a partisan than of an impartial critic. He SllYS, "The principles of military
law are as certain, determinate, and immutable as are the principles of the common
and statute law, which regulate the civil classes of society." The mutiny net, and the
articles of war which contain the rules of discipline, are framed bl the legislature, and
enforced by penalties appropriated to every offence; or the penalties nre left, in certain
cases where the offence IS either mitigated or aggravated beyond its ordinary standard
by attendant circumstances, to the decision of a court-martlal.c-Cmr-rr.
There is a great distinction, though often lost sight of, between military and martial law •
the former affecting the troops or forces only, to which its terms expressly apply equally
in peace and war, by previously defined regulations; the latter extending to all the inhabitants of the district where it is in force, being wholly arbitrary, and emanating
entirely from a state of intestine commotion or actual war.-WARREN.
By the fifth amendment of the constitution of the United States, it is declared that
" no person shall be held to answer for a capital, or otherwise infamous, crime, unless on
a presentment or Indictment of a grand jury, except in caSE'Sarising in the land or naval
forc~ .. or in the militia when in actual service in time of war or public danger."BUARSWOOD,

•It is perfectly lawful to employ soldiers to preserve the public peace at home; but
this shouldbe done with great caution, and not without an absolute necessity. "MalPs·
trates," said lord chancellor Hardwicke, "have a power to call any subject to their assistance to preserve the peace and execute the process of the law; and why not soldiers l1li
well as other men? Our soldiers are our fellow-citizens,
They do not cease to be so by
putting on a red coat and carrying a musket."
The military act, on such occasions, not
3111
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To prevent the executive power from being able to oppress, says baron Mon.
tesquieu,(a) it is requisite that the armies with which it is intrusted should eonsist of the people, and have the same spirit with the people; as was the case at
Rome, till Marius new-modelled the legions by enlisting the rabble of Italy, and
laid the foundation of all the military tyranny that ensued. Nothing, then,
according to these principles, ought to be more guarded against in a free state,
than making the military power, when such a one is necessary to be kept OD
foot, a body too distinct from the people. Like ours, it should wholly be composed of natural subjeets ; it ought only to be enlisted for a short and limited
time; the soldiers 8180 should live intermixed with the people; no separate
camp, no barracks, no inland fortresses, should be allowed. And perhaps i1
might be still better if, by dismissing a stated number, and enlisting others at
every renewal of their term, a circulation could be kept up between the army
and the people, and the citizen and the soldier be more intimately connected
together.
To keep tbis body of troops in order, an annual act of parliament likewise
*415] passes," to punish mutiny and desertion, *and for the better payment
of the army and their quarters."
This regulates the manner in which
they are to be dispersed among the several innkeepers and victuallers throughout.
the kingdom; and establishes a law martial for their government.
By this;
among other things, it is enacted, that if any officer or soldier shall excite, or
join any mutiny, or, knowing of it, shall not give notice to the commanding
officer: or shall desert, or list in any other regiment, or sleep upon his post, or
leave it before he is relieved, or hold correspondence with a rebel or enemy, or
strike or use violence to his superior officer, or shall disobey his lawful commands: such offender shall suffer such punishment as a court martial shall inflict, though it extend to death itself.
However expedient the most strict regulations may be in time of actual war,
yet in times of profound peace a little relaxation of military rigour would not,
one should hope, be productive of much inconvenience. And upon this principle, though by our standing laws(b) (still remaining in force, though not attended to) desertion in time of war is made felony, without benefit of clergy,
and the offence is triable by a jury and before justices at the common law; yet,
by our militia laws before mentioned, a much lighter punishment is inflicted
for desertion in time of peace. So, by the Roman law also, desertion in time
of war was punished with death, but more mildly in time of tranquillity. (c) But
our mutiny act makes no such distinction: for any of the faults above mentioned are, equally at all times, punishable with death itself, if a court msrtlel
shall think proper. This discretionary power of the court martial is indeed to
be guided by the directions of the crown; which, with regard to military
offences, has almost an absolute legislative power.( d) "His majesty," says the
act, "may form articles of war, and constitute courts martial, with power to t.ry
any crime by such articles, and inflict penalties by sentence or judgment of
the same." A vast and most important trust! an unlimited power to create
crimes, and annex to them any punishments, not extending to life or limb I
*416] Thcse are indeed forbidden to be inflicted, *except for crimes declared
to be so punishable by this act; which crimes we have just enumerated,
and among which we may observe that any disobedience to lawful commands
is one. Perhaps in some future revision of this net, which is in many respects
hastily penned, it may be thought worthy the wisdom of parliament to ascertain.
the limits of military subjection, and to enact express articles of war for tho
government of the army, as is done for the government of the navy: especially
as, by our present constitntion, the nobility and gentry of the kingdom, who
.~ 8p. L. 11, 6.
I Stat. 18 Hen. VI. e.19.
{• Ff. 40, 16, 6.

vua military,

2.1;8 Edw. VI. e. 2.

• (") A like power over the marin .. 1.0 given to the lords ~C
the admiralty, by another annual act "Cor the regulatl ....
of hl.o maj.. ty'd marine fore .. while on shore."

but simply in aid of, and in obedience to, the civil power, which "calls them
lD,"-to quote again lord chancellor Hardwicke.-"as
armed citiZen3. often saving the effusion of innocent blood anti preserving the dominion of the law."-WARREN •
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serve their country as militia officers, are annually subjected to the snmo arbitrary rule during their time of exercise.t
One of the greatest advantages of our English law is, that not only the
crimos themsolves which it punishes, but also tho penaltios which it inflicts, aro
ascertained and notorious; nothing is left. to arbitrary discretion: th« king by
his judl?es dispenses what the law has proviously ordained, but is not himself
the Iegislator, How mu-h therefbre is it to bo rogretted that a set of men,
whose bravery has so often preserved tho liberties of their country, should ho
reduced to a state of servitude in the midst of a nation of freemon! for Sir
Edward Coke will inform us,(e) that it is one of the genuino marks of servitude,
to have the law, which is our rule of action, either concealed or precarIOUS:
"misera est servitus ubi jus est vagum aut incognitum." Nor is this state of servitudo quite consistent with the maxims of sound policy observed by other freo
nations," For tho greater the general liberty is which any state enjoys, the
more cautious has it usually been in introducing slavery in any particular order
or profession.
These men, as baron Montesquieu observes,(f)
seeing the
liberty which others possess, and which they themselves are excluded from,
are apt (like eunuchs in the eastern seraglios) to live in a state of perpetual
envy and hatred towards tho rest of the community, and indulgo a malignant
pleasure in contributing to destroy those privileges to which they can never be
admitted.
Hence have many free states, by departing from this I ule, been
endangered by the revolt of *their slaves; while in absolute and despotic [*41 ~
governments, where no real liberty exists, and consequently no invidious
'
comparisons can be formed, such incidents are extremely rare. Two preean.
tions are therefore advised to be observed in all prudent and free governmonts .
1. To prevent the introduction of slavery at all: or, 2. If it be already introduced, not to intrust those slaves with arms; who will then find themselves all
overmatch for the freemen. Much less ought tho soldiery to bo an exception
to the people in gcneral, and the only stato of servitude in the nation.
But as soldiers, by this annual act, are thus put in a worse condition than
any other subjects, so by.the humanity of our standing laws they are in somo
eases put in a much better. By statute 43 Eliz. c. 3, a weekly allowanco is to
be raised in e.ery county for the relief of soldiers that nro sick, hurt, and
maimed; not forgetting the royal hospital at Chelsea for such as are worn out
in their duty. Officers and soldiers that have been in the king's service are, by
(.) 4 Inst. 352.

(/l Sp. L. 15, 12.

T The virtual
protection always afforded to superior officers against accusations, howsoever true and just they may be, brought against them by inferior officers, is highly
objectionable.
By such virtual protection I mean the dismission from the service of a
subaltern who shall have succeeded in establishing charges of moment against his superior officer, which dismission in general takes place. Thus, a colonel Beaufoy was, after
1\ trial by a general court martial, or after a court of inguiry held upon him, upon charges
preferred against him by a subaltern officer, dismissed.
The subaltern was in no
wise an accessory to the offences comprised in the charges preferred against colonel
Beaufoy, and was otherwise a meritorious officer; yet at the moment of the promulgation
of the sentence of dismissal against his colonel, it was intimated to the subaltern that
his majesty had no further occasion for his services. This, it was said at the time, WaR
as it should be, looking at the good of the service.c-Cnrrrr,
8 This regret of the learned commentator
is somewhat gratuitous in its object and rnistaken in its source. The servitude to which the soldier is reduced in this country has
most, if not all, of the alleviations which are compatible with 900d discipline and due subordination;
and although the binding obligations of the military law are renewed every
year yet the regulations are neither so complex or numerous as to render an observance
of them difficult, while the annual revision of the legislature is a guarantee against their
being capricious or unjust. In one respect it would seem that the soldier has the advantage of the citizen with regard to the laws which he is required to obey; for a municipal
law may remain entirely unknown to the subject till he is called upon to answer for the
infraction of it; but every individual of the military profession is regularly informed of
the laws and regulations by which he is to he governed, for the articles of war, which nre
the substance of the military code, must be read at the head of every regiment once
every two months.v-Carrrr,
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several statutes enacted at the. close of several wars, at liberty to use any trade 01
occupation they are fit for in any town in the kingdom, (except the two univerai.
tics.) Jlotwithstandin~ any statute, custom, or charter to the contrary,"
And
soldiers in actual military service may make nuncupative wills, and dispose of
their goods, wages, and other personal chattels, without those forms, solemnities, and expenses which the law requires in other cases.(g) Our law does not
indeed extend this privilege so far as the civil law; which carried it to an extreme that borders upon the ridiculous. For if a soldier, in the article of death,
wrote any thing in bloody letters on his shield, or in the dust of the field with
his sword, it was a very good military testament.(h)
And thus much for the
military state, as acknowledged by the laws of England.10
The maritime state is nearly related to the former, though much more agree"418] able to the principles of our free constitution. *The royal navy of England hath ever been its greatest defence and ornament; it is its ancient
and natural strength; the floating bulwark of the island; an army from which,
however strong and powerful, no danger can ever be apprehended to liberty;
lind accordingly it has been assiduously cultivated even from the earliest ages.
To so much perfection was our naval reputation arrived in the twelfth century,
that the code of maritime laws, which are called the laws of Oleron, and are
received by all nations in Europe as the ground and substruction of all their
maritime constitutions, was confessedly compiled by our king Richard the First,
at the Isle of Oleron on the coast of France, then part of the possessions of the
crown of England.(i)ll And yet, so vastly inferior were our ancestors in this
(.) Stat. 29 Car. n. c. 3. 6 w. m. c. 211 i 6.
tempor. quo, in prre1w, m.. IOrlem dtTdinquunt, hl\iWm~
(l) Si "IUitu

...tnota eerinl,

quid in clJlJ"" Iitnu.angum. 6UOrutilantilnu
aut in
in.crip8eMnt gladio suo, ipstJ

put..,..

.tabolem .... t>JX1rld. Cod. 6, 21, 15•
(I) 41Ds1. 14-1. O>utuma cU Ia N<T, 2.

volltntatem

8 By the 42 Geo. III. c. 60, all officers, soldiers, and mariners who have been employed,
in the king's service since 1784, and have not deserted, and their wives and children,
may exercise any trade in any town in the kingdom, without exception, and shall not
be removed till they are actually chargeable.-CHRISTIL x,
10 It is now fully established
that both the full pay and half-pay of an officer, or any
I,erson in a military or naval character, cannot, in any instance, be assigned before it is
due; as the object of such pay is to enable those who receive it always to be ready to
serve their country with that decency and dignity which their respective characters and
stations require. 4 T. R. :25£1. H. Bl. 628.-CHRISTIAN.
11 The French writers attribute
these laws to Eleanor, duchess of Guienne, the king's
mother. She had previously been the wife of Louis VII., king of France; but, divorced
from that monarch, she married prince Henry, afterwards Henry II., Richard's father.
She was a woman of considerable talent, and Oleron was a part of Guienne. The probability is, that these laws were compiled under the joint auspices of her husband and her
son: at all events, the promulgating them was the act of Riohard. For the learning
upon this curious question. see Seld. Mare Cl. 2 and 24; and how oppugned by the French
writers, see Mr. Justice Park's System of Marine Insuranoe, Introduotion, p. xxvii.CHITTY.
It is not a matter of such clear admission that Richard was the first compiler of these
celebrated laws. Most of the French writers on marine law claim the first draft of them
lIS a French code, framed under the direction of Eleanor his mother for the use of hill
continental subjects. In the introduction to lIr. Justice Park's System of Marine !nsu
ranee, p. xxvii., an abstract of their argument is given with a reference to Selden, who
maintains the position in the text. Mare Cl. 2, c. 24.-CoLERIDGE.
.A translation of the laws of Oleron is to be found in the appendix to 1 Peters's Adm.
Decision. The learned author of that work ascribes the origin of these laws to Eleanor,
but. argues that the code was improved by Richard, who introduced it into England. It
forms the basis of the celebrated ordinances of Louis XIV. of F.rance, and-it is admitted
as authority in the courts of common law as well as the. admiralty courts of England.
The learned and sagacious Macpherson, the author of the Annals of Commerce, who,
RS a Scotsman, was probably impartial, rejects both the English and French hypotheses,
as not only destitute of historieal proof, but as inconsistent with facts that history
records. He affirms that the oldest manuscript of these laws bears the date of 1266,more than half a century after the death of queen Eleanor and her son,-and·that
there
is no evidence of their publication at an earlier period. .. On these litigated questions,"
.ays Judge Duer, "I, shall hazard no opinion, but shall only say that, at whatever time,
«nd by whatever authority, the laws of Oleron were fi1"'t published, their internal evi
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pomt to the present age, that, even in the maritime reign of queen Elizabeth,
Sir Fdward Coke(k) thinks it a matter of boast that tho royal naVJ"of En~land
then consisted of three and thirty ships. The present condition of our marin'! is
in great measure owing to the salutary provisions of tho statutes called tho
navigation acts; whereby tho constant increase of English shipping and seamen
was r.ot only encouraged, but rendered unavoidably necessary. By tho statuto
5 Ric. II. c. 3, in order to augment the navy of England, then greatly diminished,
it was ordained that none of the king's liege people should ship ar.y mercliandise out of or into the realm but only in ships of tho king's ligeanco, on pain
of forfeiture. In the next year, by statute 6 Ric. II. c. 8, this wise provision
was enervated, by only obliging tho merchants to givo English ships, if able and
sufficicnt, the preference. But the most beneficial statuto for tho trade and
commerce of these kingdoms is that navigation act, tho rudiments of which
were first framed in 1li50,(l) with a narrow partial view: being Intended to
mortify our own sugar islands, which were disaffected to the parliament, and
still held out for Charles 11., by stopping tho gainful trade which they then
carried on with the Dutch ;(111) and at the same time to clip the wings of those
our opulent and aspiring neighbours. This prohibited all ships of foreign
nations from trading with any English plantations *without lieenso [*419
from the council of state. In 1U51(n) the prohibition was oxtended also
to the mother country; and no goods wore suffered to be imported into England, or any of its dependencies, in any other than English bottoms; or in the
ships of that European nation of which the merchandise imported was the
genuine growth or manufacture. At the restoration, tho former provisions
were continued, by statute 12 Car. II. c. 18, with this very material improvement, that the master and three-fourths of the mariners shull also be English
subjects."
.
Many laws have been made for the supply of the royal navy with seamerr ,
for their regulation when on board; and to confer privileges and rewards on
them during and after their service.
1. First, for their snpplv, The power of impressing seafaring men for the
sea service by the king's commission, has been a matter of somo dispute, and
submitted to with great reluctanco; though it hath very clearly and learnedly
been shown, by Sir Michael Foster,(o) that the practice of impressing, and
granting powers to the admiralty for that purpose, is of very ancient date, and
hath been uniformly continued by a regular series of precedents to tho present
time; wheneo he concludes it to be part of the common law.(p) Tho difficulty
arises from hence, that no statute has expressly declared this power to be in
the crown, though many of them very strongly imply it. Tho statuto 2 Rio.
II. o. 4 speaks of mariners being arrested and detained for the king's service IW
of a thing well known, and practised without dispute; and provides a remedy
against their running away. By a later statute,(q) if any waterman who usea
the river Thames shall hide himself during the execution of any commission of
pressing for the king's service, ho is liable to heavy penalties. Byanother,(r)
no fisherman shall be taken by the queen's commission to servo as a mariner;
but tho commission shall be first brought to two justices of the peaeo, inhabiting neal tho sea-coast where the mariners arc to be taken, to the intent that the
(1) 4 Inst. 50.
ScoIJeU,132.
(.. )1100. Un. lUst. xlL 289.
(-) ScobeU, 176.
<I)

(.) Rep. 154.
See also Comb. 215. Barr.3-U.
Stat. 2 &; 31'h. and !I.0.16.
(') Stat. 5 ElIz. Co 5.

(P)
(f)

dence compels me to believe that they were intended to apply exclusively to French
vessels and French navigation."
Duer on Marine Insurance, vol. i. p. 39.-SnARswooD.
12 The navigation acts, constituting a protective privilege for British shipping and com
merce ItS against those of foreign countries, have been very recently repealed; and both
forei~n and British shipping are now placed on the same footing, down even to the
coasting-trade of the united kingdom. It is, however, sought to secure a reciprocity, by
arming the queen with retaliatory pon ers, by order in council, against those countries
who will not follow our example. See 16 &; 17 Vict. c. 107, S5. 324,325,326, and 17 &:; III
Vict. C.5.-WARRJ:JIT
3:l3
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justices may *choose out and return such a number of able-bodied men,
as in the commission are contained, to serve her majesty. And by
othenl(s) special protections arc allowed to seamen in particular circumstances,
to prevent them from being impressed. And ferrymen are also said to be privileged from being impressed at common law.{t) All which do most evidently
imply a power of impressing to reside somewhere; and, if anywhere, it must,
from the spirit of our constitution, as well as from the frequent mention of the
king's commission, reside in the crown aloneP
But, besides this method of impressing, which is only defensible from public
necessity, to which all private considerations must give way, there are other
ways that tend to the increase of seamen, and manning the royal navy. Parishes
may bind out poor boys apprentices to masters of merchantmen, who shall be
protected from impressing for the first three years; and, if they arc impressed
afterwards, the masters shall be allowed their wages ;(u) great advantages in
point of wages are given to volunteer seamen in order to induce them to enter
into his majesty's service ;(v) and every foreign seaman, who during a war shall
serve two years in any man-of-war, merchantman, or privateer, is naturalized
ipso facto.(w) About the middle of king William's reign, a scheme was set on
fbot(x) for a register of seamen to the number of thirty thousand, for a constant
and regular supply of the king's fleet; with great privile~es to the registered
men, and, on the other hand,heavy penalties in case of their non-appearance
when called for: but this registry, being judged to be ineffectual as well as
oppressive: was abolished by statute 9 Anne, c. 21.
2. The method of ordering seamen in the royal fleet, and keeping up a regular
discipline there, is directed by certain express rules, articles, and orders, first
enacted by the authority of parliament soon after the restoration iCY) but sinca
(.) See .tat. j & 8 W. m. c. 12. 2 Anne, Co 6. 4 & 5
(.) Stat. 31 Goo. II. e.ro,
Anne, Co 19. 13 Goo. II. c. n, 2 Goo. III. e.is, 11 Geo.
c. 38. 19 Geo. III. c. 75, .lc.
(·)8a1'.14.
(0) Stat. 2 Anne, Co 6.

m.

(,")Stat. 13 000. II. Co 3.
Stat. 7 & 8 W. III. Co 21.
(.) Stat. 13 Car. II •• t. 1, Co 9.

(0)

13 The legality of pressing is so fully established that it will not ItOWadmit of a doubt
in any court of justice.
In the case of the King liS. Jubbs, lord Mansfield saYI, "'l'he
power of pressing is founded upon immemorial usage, allowed for ages. If it be so
founded and allowed for ages, it can have no ground to stand upon, nor can it be vindicated or justified by any reason, but the safety of the state. And the practice is deduced
from that trite maxim of the constitutional law of England, 'that private mischief had
better be submitted to than ,Public detriment and inconvenience should ensue.' And,
though it be a legal power, It may, like many others, be abused in the exercise of it."
Cowp. 517. In that case the defendant was brought up by habeas corpus, upon the
ground that he was entitled to an exemption; but the court held that the exemption
was ~ot made out, and he was remanded to the ship from which he had be-en brought.
Lord Kenyon has also declared, in a similar ease, that the right of pressing is founded
on the common law, and extends to all persons exercising employments in the seafaring
line. Any exceptions, therefore, which such persons may claim, must depend upon the
positive provisions of statutes. 5 T. R. 276.-CHRISTIAN.
In addition to these authorities, many more are collected by Barrington, (in his Observations on Ancient Statutes, p. 334, 5 ed.,) who shows that the crown anciently exercised
a similar power of impressing men for the land service, not only for the army, but for
the king's pleasure; and instances are given in the ease of Goldsmith's (Aurifrabros)
impress pro apparatibus personre regis. 14 Edw. IV.
The freemen and livery of London are not exempted from being impressed for the
service, if in other respects fit subjects for the service, (9 East, 466;) nor are seamen
serving in the merchant serviee, though a freeholder, (3 East, 477 ;) nor is the master of
any vessel, merely as such, exempt, especially if his appointment appear to be collusive.
14 East, 346. If a sailor on board a merchant-ship be pressed by a king's ship, he is not
entitled to any proportion of wages from the former unless she complete her voyage.
2 Camp. 320.-0HITTY.
.
There is nothing (says judge Tucker) in the constitution of the United States which
W'lITants a supposition that such a power as that of impressment can ever be authorized
ill' exercised under the government of the United States.
On the contrary, the principles of the eonstitution and the nature of our government strongly militate against the
sssumption or countenancing of sueh a power.s-Sn \RSWOOD.
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*new-modell~d and altered, after the peace of Aix-la-Chapelle,(z) to [*421
remedy some defects which were of fatal consequence in conducting
the preceding war. In these articles of tho navy almost overy possible offence
is set down, and the punishment thereof annoxed: in which respect tho scamon
have much the advanta~e over their brethren in the land service, whose articles
of war arc not enacted by parliament, but framed from time to time at the
pleasure of the crown. Yet from whence this distinction arose, and why the
executive power, which is limited so properly with regard to the navy, should
be so extensive with regard to the army, it is hard to assign a reason: unless it
proceeded from the perpetual establishment of the navy, which rendered a permanent law for their regulation expedient; and the temporary duration of the
army, which subsisted only from year to year, and might therefore with lOS8
dangcr he subjectcd to discretionary government.
But, whatever was appreheaded at tho first formation of the mutiny act, the regular renewal of our
standing force at tho entrance of every year has made this distinction iule. For,
.r" from experience past we may judge of futuro events, tho army is now lastingly ingrafted into tho British constitution, with this sinf?ularly fortunate circumstance, that any branch of tho leglslature may annually put an end to its
legal existence by rcfusing to concur in its continuance.
8. With regard to tho privileges conferred on sailors, thoy are pretty much
tho same with those conferred on soldiers; with regard to relief when maimed,
or wounded, or superannuated, either by county rates, or the royal hospital at
Greenwich; with regard also to the exercise of trades, and the power of making
nuncupative testaments; and, further,(a) no seaman aboard his majesty's ships
can be arrested for any debt, unless the same be sworn to amount to at least
twenty pounds; though, by the annual mutiny acts, a soldier may be arrested
for a debt which extends to half that value, but not to a less amount.

CHAPTER

XIV.

OF MASTER AND SERVANT.
lIA VING thus commented on the rights and duties of persons, as standing
in the public relations of magistrates and people, the method I have marked
nut now leads me to consider their rights and duties in private economical
relations.
The three great relations in private life are, 1. That of master and servant j
which is fonnded in convenience, whereby a man is directed to call in the
assistance of others, where his own skill and labour will not be sufficient to
answer the cares incumbent upon him. 2. That of husband and wife j which is
founded in nature, but modified by civil society: the onc directing man to continue and multiply his species, the other prescribing the manner m which that
natural impulse must be confined and regulatcd.
8. That of parent and child,
which is consequential to that of marriage, being its principal cnd and design:
and it is by virtue of this relation that infants arc protected, maintained, and
educated, But, since the parents, on whom this care is primarily incumbent,
lUay be snatched away by death before they have completed their duty, tho
law has therefore provided a fourth relation; 4. That of quardtan and ward,
whieh is a kind of artificial parentago, in order to supply the deficiency, whenever it happens, of the natural.
Of all these relations in their order.
*In discussing the relation of master and servant, I shall, first, consider [*491.
tho several sorts of servants, and how this relation is created and de~.
stroyed; secondly, the effect of this relation with regard to the parties themselves; and, lastly, its effect with regard to other persons.
(') Sb>\ 22 Oeo. II.

Co

23, amended by 19 GO(l lIT- c 17

(0)

Stat. 31 Goo. II.

Co

10.
321

OF THE .Rlcri£TS

&23

I. As to the several sorts of servants:
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.1

I have formerly

obi:kU·.cd(a) that pure
such, I mean,
whereby an absolute nnd unlimited power is given to the master over the life
and fortune of the slave. And indeed it is repugnant to reason, and the principles of natural law, that such a state should subsist anywhere.
The thrce
urigins of the right of slavery assigned by Justinian(b) are all of them built
upon false foundations.(c)
As, first, slavery is held to arise "jure gentium,"
from a state of captivity in war; whence slaves are called mancipia, quasi manu
capti. The conqueror"say the civilians, had a right to the life of his captive;
and, having spared that, has a right to deal with him us he pleases. But it is
an untrue position, when taken generally, that by the law of nature, or nations,
a man may kill his cnemy: he has only a right to kill him, in particular cases:
in cases of absolute necessity, for self-defence; and it is plain this absolute
necessity did not subsist, since the victor did not actually kill him, but made
him prisoner.
War is itself justifiable only on principles of self-preservation;
and therefore it gives no other right over prisoners but merely to disable them
from doing harm to us, by confining their persons: much less can it give &
right to kill, torture, abuse, plundcr, or even to enslave, an enemy, when the
war is over. Since therefore the right of making slaves by captivity depends
on a supposed ri~ht of slaughter, that foundation failing, the consequence drawn
from it must fall likewise. But, secondly, it is said that slavery may begin
"jure civili;" when one man sells himself to another.
This, if only meant of
*494] contracts to serve or work for another, is very *just: but when applied
...
to strict slavery, in the sense of the laws of old Rome or modern Barbary, is also impossible. Every sale implies a price, a quid pro quo, an equivalent given to the seller in lieu of what he transfers to tho buyer: but what equivalent can be givon for lifo and liberty, both of which, in absolute slavery, arc
held to be in the master's disposal?
His property also, the very price he seems
to receive, devolves ipso facto to his master, the instant he becomes his slave.
In this case therefore the buyer gives nothing, and the seller receives nothing:
of what validity then can a sale be, which destroys the very principles upon
which all sales are founded?
Lastly, we are told, that besides these two ways
by which slaves "jiunt," or are acquired, they may also be hereditary:
"servi
nascuntur]" the children of acquired slaves are jure naturre, by a negative kind
of birthright, slaves also. But this, being built on the two former rights, must
full together with them. If neither captivity nor the sale of one's self, can by
the law of nature and reason reduce the parent to slavery, much less can they
reduce the offspring.
Upon these principles the law of England abhors, and w'll not endure ths
existence of, slavery within this nation; so that when an attempt was made to
introduce it, by statute 1 Edw, VI. c. 3, which ordained, that all idle vagabonds
should be made slaves, and fed upon bread and water, or small drink, and refuse
meat; should wear a ring of iron round their necks, arms, or legs; and should
be compelled, by beating, chaining, or otherwise, to perform the work assigned
them, were it never so vile; the spirit of the nation could not brook this eondition, even in the most abandoned rogues; and therefore this statute was repealed in two years afterwards. Cd) And now it is laid down,Ce) that a slave or
negro, the instant he lands in England, becomes a freeman; that is, the law will
protect him in the enjoyment of his person, and his property,'
Yet, with reo
gard to any right which the master may have lawfully acquired to the perpetust

and proper slavery does not, nay, cannot, subsist in England:

(0)

PIl/le 121.

C') &rn aut jl.un!, aut na=niur: .flunt jure gentium,
• 111jUTtl drill: fl<Ucuntur.., andllis ",,:tTis. I0Bt.1, 3, 4.

c.) Montesq.

Sp. L. X". 23 I;. 4. Edw. VL Co 16.
(.) Salk. 666•

<") Stat.

1So if a slave escape to any island belonging
to England or to an English ship not
Iring within those parts where slavery is allowed, as in our West India. islands, East
Florida, &c., he becomes a freeman, and no action is sustainable by the person to whom
he belonged against the person who harbours him. 2 B. & Cres. 448. 3 B. &A. 353.--

CHITTY.
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service of John or Thomas, this will remain exactly in tho same state as [*495
*before: for this is no more than the same state of subjection for life,
~
which every apprentice submits to for the space of seven years, or sometimes
for a longer term.' Hence too it follows, that the infamous and unchristian
practice of withholding baptism from negro servants, lest they should <;hereby
gain their liberty, is totally without foundation, as well as without excuse, The
law of England aets upon general and extensive prineiples: it gives liberty,
rightly understood, that is, protection, to a Jew, a Turk, or a heathen, as well
as to those who profess the true religion of Christ j and it will not dissolve a
civil obligation between master and servant, on account of the alteration of
faith in either of the parties: but the slave is entitled to the same protection h.
England before, as after, baptism j and, whatever service the heathen negro
owed of right to his American master, by general' not by local law, tho same,
whatever it be, is ho bound to render when brought to England and made 8.
Ohristian,"
• Thoughjersonal
slavery be unknown in England, so that one man cannot sell. nor
confine an export another as his property, yet the claim of imported slaves for
wages without a special promise does not seem to receive the same protection and support as that of a freeman. 2 Kent, 248. Alfred va. Marquis of Fitz-James, 3 Esp. Cas. a.
King VB. Thomas Ditton, 4 Doug. 300. When a West India slave accompanied her
master to England and voluntarily returned to the West Indies, it was held that the
residence in England did not finally emancipate her, and she became 0. slave on her
return, though no coercion could be exercised over her while in England. The Slave
Grace; 2 Hagg. Adm. Rep. 94. A state of slavery is 0. mere municipal regulation; and
no nation is bound to recognise its existence as to foreign slaves within its territory.
Prigg VB. The Commonwealth, 16 Peters, 539.--SIIARS\1'"00D.
a We might have been surprised that the learned commentator should condescend to
treat this ridiculous notion and practice with so much seriousness, if we were not
apprized that the court of Common Pleas, so late as the 5 'V. and M., held that a man
might have a property in a negro boy, and might bring an action of trover for him,
became negroes are heathens, 1 Ld, Raym. 147. A strange principle to found a right of property upon 1
.
But it was decided in 1772, in the celebrated case of James Somersctt, that a heathen
negro, when brought to England, owes no service to an American or any other master,
James Somersett had been made a slave in Africa, and was sold there; from thence he
was carried to Virginia, where he was bought, and brought by his master to England:
here he ran away from his master, who seized him and carried him on board a ship,
where he was confined, in order to be sent to Jamaica to be sold as a slave. 'Vhilst he
was thus confined, lord Mansfield granted a habeas CQr]JW1, ordering the captain of the
ship to bring up the body of James Somersett, with the cause of his detainer. The abovementioned circumstances being stated upon the return to the writ, after much learned
discussion in the court of King's Bench, the court were unanimously of opinion that the.
return was insufficient, and that Somersett ought to be discharged. See Mr. Hargrave's learned argument for the negro in 11 St. Tr. 340; and the case reported in Lotft's
Heports, 1. In consequence of this decision, if a ship laden with slaves was obliged to
put into an English harbour, all the slaves on board might and ought to be set at liberty.
Though there are acts of parliament which recognise and regulate the slavery of negroes,
yet it exists not in the contemplation of the common Iaw ; and the reason that they are
aot declared free before they reach an English harbour is only because their complaints cannot sooner be heard and redressed by the process of an English court of
justice.
Liberty by the English law depends not upon the complexion; and what was sa:d
oven in the timo of queen Elizabeth is now substantially true,-that
the air of England is
too pure for a slave to breathe in. 2 Rushw. 468.-CURISTIA. x,
Somersett's case, (Lofft, 1. 20 State Trials, 1,) in which lord :hIansfield decided that
personal slavery was not lawful in England, was not determined until 1772. Villenage
III gross· was certainly as pure personal slavery as ever existed in any country,-evcn
if a
distinction be made as to villeins regardsnt, or such as were annexed to the land. It appears to have gradually died out before it was expressly abolished.
Mr. Barrington, who has given a very strong picture of the degradation and oppression
of the tenants under the English tenure of pure villenage, is of opinion that predial servitude really existed in England so late as the reign of Elizabeth, and that the observetion of Lilburn, that the air of England was at that time too pure for a slave to breathe
in was not true iq point of fact. Barrlngton on Stat. 232. 2 Kent's Com. 249. It.1
,
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1. The :first sort of servants, therefore, acknowledged by the laws of England.
are menial sernants] so called from being intra mamia, or domestics. The contract between them and their masters arises upon the hiriug. If the hiring be
general, without any particular time limited, the la'v construes it to bo a hiring
for a :rcar jCf) upon a principle of natural equity. that the servant shall serve,
(f) Co. Lit!. 42.

evident that at the time of the original settlement of this country slavery was a part of
the common law of England, and as such was brought into and incorporated with the
laws of all the colonies. The famous case of Somersett, whilst it determined that
negroes could not be held as slaves in England, recognised the existence of slavery in
tho colonies, as did tho whole legal policy of that country and of Franco for many years
before and after that time. The first introduction of negro slaveI7 was by a Dutch ship,
which arrived in Virginia, in 1620, from the coast of Africa, having twenty negroes on
board, who were sold as slaves. In the year 1638 they are found in Massachusetts.
They were introduced into Connecticut soon after the settlement of that colony; that
is to say, about the same period. The climate of the Northern States, less favourable to
the constitution of the natives of Africa than the Southern, proved alike unfavourable to
their propagation and to the increase of their numbers by importation.
2 Tucker's
Blackst. App. 33-, Their numbers and value gradually diminished in the Northern
States, so that about, or soon after, the Revolution, it became comparatively easy and safe
to provide for the complete emancipation, gradually or otherwise, of those who still remained in servitude. In those States in which it still continues, the right of property in
them is protected by art. 4, s. 3, of the constitution of the United States, which provides
that" no person held to service or labour in one State, under the laws thereof, escaping
into another, shall, in consequence of any law or regulation therein, be discharged from
such service or labour, but shall be delivered up on the claim of the party to whom such
service or labour may be due."
In regard to the lawfulness of slavery, which is alluded to in the text, it may be sutllcient to quote from the opinion of C. J. Marshall upon the subject of the slave-trade, as
presenting alike sound and moderate views, (10 Wheat, 120:)-"That
it is contrary to
the law of nature will scarcely be denied; that every man has a natural right to the fruits
of his own labour is generally admitted; and that no other person can rightfully deprive
him of those fruits, and appropriate them against his will, seems to be the necessary
result of this admission. But from the earliest times war has existed; and war confers
rights in which all have acquiesced. Among the most enlightened nations of antiquity,
one of these was that the victor might enslave the vanquished.
This, which was the
usage of all, could not be pronounced repugnant to the law of nations, which is certainly
to btl tried by the test of general usage. That which has received the assent of all must
be the law of all. Slavery, then, has its origin in force; but, as the world has agreed
that it is a legitimate result of force, the state of things which is thus produced by general
consent cannot be pronounced unlawful."
As to the abstract morality of property in the service of a man, no matter how originally acquired, wherever it is sanctioned by law, it is perhaps sufficient to observe that
power or preperty in itself has no moral quality, is neither right nor wrong. It is the
use or abuse of it which alone attaches responsibility in a moral point of view to the
possessor. The expediency of the law permitting one or another species of power or
property is another and entirely different question, depending upon other and different
principles. No other view consists with the moral and political code of the Old Testament, or with the practical teachings of the New Testament on this subject.
The laws of the Southern States, remarks chancellor Kent, are doubtless as just and
mild as is deemed by those governments to be compatible with the public safety, or with
the existence and preservation of that species of property; and yet, in contemplation of
their laws, slaves are considered in some respects, though not in criminal prosecutions,
as things or property rather than persons, and are vendible as personal property. They
cannot take property by descent or purchase, and all they hold belon~s to the master.
They cannot make lawful contracts, and they are deprived of civil nghts. They are
assets in the hands of executors, for the payment of debts, and cannot be emancipated
by will or otherwise, to the prejudice of creditors. Their condition is more analogous
to that of the slaves of the ancients than to that of the villeins of feudal times, both in
respect to the degradation of the slaves and the full dominion and power of the master.
The statute regulations follow the principles of the civil law in relation to slaves, and
are extremely severe; but the master has no power over life or limb; slaves are still regarded as human beings, under moral responsibility as to crimes; and the severe letter
'of the law is softened and corrected by the humar ity of the age and the spirit of Chriatianit,. 2 Kent's Oom. 253.-SHAllSWOOD.
"28
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and the master maintain him, throughout all the revolutions of the respectrvs
seaaons, as well when there is work to be done, as when there is not :(g)' but t,ho
contract may be made for any larger or smaller term. AU single men between
t~elve years old and sixty, and married ones under thirty years of age, and all
single women between twelve and forty, not having any visible livelihood, are
compellable by two justices to go out to service in husbandry or certain specific
trades, for the promotion of honest industry; and no master can put away his
servant, or servant leave his master, after being so retained, either before c r at
-the end of his term, without a quarter's warning; unless upon *rea- r* I)
sonable cause, to be allowed by a justice of the peace :(h but they may • L6
part by consent, or make a special bargain.'
2. Another species of servants are called apprentices, (from apprendre, to learn.j
and are usually bound for a term of years, by deed indented or indentures, to
serve their masters, and be maintained and instructed by them. This is usually
done to persons of trade, in order to learn their art and mystery; and sometimes very large sums are given with them, as a premium for such their instruction: but it may be done to husbandmen, nay, to gcntlemen, and others. And(i)

t

') F.N.B.I68.
A) Stat. 5 Eliz, c. 4.
~I) Stat, 5 Eli.<. c. 4.
L c. 3. 8.1: 9 W. and
s.19. 17 Oeo. II. e.s,
Into the enactments of

'
43 ElIz. c. 2. 1 Jac. I. c. 25. 7 Jac.
M. c. 30. 2.1: 3 Anne, c. 6. 4 Anne,
18 Oeo. III. c.47. Apprentices enter
numerous other statutes, The 32, c.

67; 33, c. 55; 42, cc. 46 and 73; 51,c.80;M,cc,
96 and 107;
66, c. 139; .U Oeo. nr., and 1 and 2, c. 42; and 4, c. 34;
statutes of hi. present m.tJe.ty'. reign.
These, ~th<r
WIth the cases, are amply abridged m Chetwyndo'. Jlurn'.
Justice.

• This doctrine does not apply to domestic servants in general. On the hiring of a
menial servant, no particular time is limited for his remaining in the service, though
there is an express contract to pay at the rate of a certain sum per annum ; and yet, not
withstanding this, we find instances of servants engaged under such a hiring, recovering
for wages before the expiration of the year, which could not be the case if the hiring was
for an entire year; for if the contract were for a year's service, the year's service must
he completed before the servant could sue for his wages. See 2 Gtark. 257. 3 Mod. 153.
falk. 65. S, C. e T. R. 320, S. P.; also the case of Writh. V8. Viner, in Vin . .Abr. vol. 3,
p. 8, tit . .Apportionment, per .Ashurst, J., in Cutter tJ8. Powell, 6 T. R. 326. "With regard
to the common case of a hired servant, such a servant, though hired in a general way,
is considered to be hired with reference to the general understanding upon the subject,
that the servant shall be entitled to his wages for the time he serves, though he do not
continue in the service during the whole year!' 'Vhere there is an express contract
t:1at a month's warning shall be given, or a month's wages paid, such agreement is binding, and, unless the master misconducts himself, or the servant be disobedient, must be
observed. But where the hiring is general, there is no implication that any warning shall
be given, and either party may determine the service at any time. It is however reported to have been decided by lord Kenyon at nisi prius, that if a servant be hired
~enerally, and the master turn him away without warning or previous notice, and there
IS no fault or misconduct in the servant to warrant it, he ought to have the allowance of
q, month's wages.
3 Esp. Rep. 235.-CHITTY.
'Servants in husbandry arc frequently hired by the year, from Michaelmasj and thi.
18 an entire hiring.
2 Stark. 257.
It should seem the master is justified in dismissing a servant of this description, If he
disobey his orders, or be guilty of other misconduct, without going before a justice of
the peace; (2 Stark. 356. CaId. 14;) as if the master, just before the servant's usual
hour of dinner, order the servant to take his horses to a small distance before he dines,
and Ihe servant refuse, and afterwards does not submit; and such servant cannot recover
any proportion of his wages. 2 Stark. 256. So if a single female, yearly servant, at
any time during the year appear with child, the master may turn her away. CaId.11,14.
So if a servant repeatedly sleep out at night without leave. 3 Esp, R. 235.-CIIITTY •
• The provisions of the English statutes have not been adopted in this country. It
depends upon the contract of the parties, or, in the absence of that, upon the custom
of the country, what notice shall or may be given by either. If the servant hired for a
definite term leaves the service before the end of it without reasonable cause, or is dismissed for such misconduct as justifies it, he loses his right to wages for the period h
has served. .A servant so hired may be dismissed by the master before the expiration
of the term either for immoral conduct, wilful disobedience, or habitual neglect. If
hired to labour for a specific time, and he serves part of the time, and is disabled by sick
ness, or other cause, WIthout fault on his part, he is entitled to be paid pro rata. Such, too,
seems to be the case whenever the contract is put an end to by mutual consent. 2 Kent'.
Com. 258, and 1l0tes.--SHARSWOOIl.
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children of pOOl'persons may be apprenticed out by the overseers, with consent
of two justices, till twenty-one years of ago, to such persons as are thought
fitting; who are also compellable to take them; and it is held that ,gentlemen
of fortune, and clergymen, are equally liablo with others to such compulsion;(k)'
for which purposes our statutes have made the indentures obligatory, oven
though such parish-apprentice
be a minor.(l)
Apprentice= to trades may he
discharged on reasonable cause, either at tho request of themselves or masters,
at the quarter-sessions, or by one justice, with appeal to the seflsions,(m) who
may, by the equity of the statute, if they think it reasonable, direct restituuon
of a ratable share of the money given with tho apprentice :(n) and parish-apprentices may be discharged in tho same manner, by two justices.(o)
But if an
apprentice, with whom less than ten pounds hath been given, runs away from
his master, ho is compellable to servo out his time of absence, or make satisfaction for tho same, at any time within seven years after the expiration of hie
original contract.(p)8
"
3. A third species of servants are labourers, who are only hired by the day or
"'497] the week, and do not live intra mrenia, as *part of the family; concerning
...
whom the statutes before cited(q) have made many very good regulaions: 1. Dirccting that all persons who have no visible effects may be compelled
(l work,
2. Defining how long they must continue at work in summer and in
winter. 3. Punishing such as leave or desert their work. 4. Empowering the
justices at sessions, or the sheriff of tho county, to settle their wages; and, 5. Inflicting penalties on such 11.3 either give, or exact, more wages than are so settled
4. There is yet a fourth species of servants, if they may be so called, being
rather in a superior, a ministerial, capacity; such as steuards.factors, and bailiffs:
whom, however, the law considers as servants pro tempore, with re~ard to such
of their acts as affect their master's or employer's property.
WhICh leads me
to consider,II. The manner in which this relation of servico affects either the master or
servant.
And, first, by hiring and service for a year, or apprenticeship under
indentures, a person gains a settlement in that parish wherein he last served
forty days.(r)
In tho next place, persons scrving seven years as apprentices to
any trade, have an exclusive right to exercise that trade in any part of Eng.
land.(s)
This law, with regard to tho exclusive part of it, has by turns been
looked upon as a hard law, or as a beneflcial one, according to the prevailing
humour of the times; which has occasioned a great varioty of resolutions in tho
courts of law concerning it; and attempts have been frequently made for its
repeal, though hitherto without success. At common law every man might use
what trade he pleased; but this statuto restrains that liberty to such as have
served as approntices: tho adversaries to which provision say, that all restrietions, which tend to introduce monopolies, are pernicious to trade: tho advocates
for it allege, that unskilfulnesa in trado is equally detrimental to tho publie
(p) Stat. 6 G"". ill. Co 26.
<') Salk. 57, 491.
(II Stat. 5 Eliz. c. 4. 43 £liz. Co 2. Cro. Car. 179.
(")Stat. 6}'1lz. Co 4(0) Salk. 0..
(.) Stat. 20 Goo. n. Co 19.

(.) Stat. 6 EIlz. Co 4. 6 Goo. 01. Co 26.
(p) See page ::6L
(.) Stat. 5 EIlz. c. 4. ~ 31.

'The parish officers, with the assent of two justices, may bind a. parish apprentice to
a person who resides out of the parish, if he occupies an estate in the parish, (3 T. R.
10;,) or to partners who reside out of the parish, though some of the partners are resilient upon the partnership property within the parish,
7 T. R. 33.-CHRISTIAN.
• Covenants for personal service cannot in general be specifically enforced. But in the
case of apprentices provision is made for it in the statute law, and the mode and process
of its enforcement.
The power of the master is derived from that of tho parent. The
contracts of soldiers and sailors may, in like manner, by virtue of statutes, be specifically
enforced; provisions which evidently spring from national policy.
A fJee woman of colour, above twenty-one years of age, bound herself by indenture,
for a, aluable consideration, to serve the obligee as a menial servant for twenty years s
held that a specific performance of the contract could not be enforced. and that upon a
writ of habeas corpus she had a right to be discharged from custody. Mary Clark's case,
I Blackf. 122.-SHARswooD.
330
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aa monopolies. This reason indeed only extends to such trades, *iu tne [*498
exercise whereof skill is required. But another of their arguments
...
g'Jes much further; viz., that apprenticeships are useful to the commonwealth, by employing of youth, and learning them to be early industrious; but
that no one would bo induced to undergo a seven years' servitude, if others,
though equally skilful, were allowed the same advantages without having undergone the same discipline: and in this there seems to be much reason. Howover,
the resolutions of the courts have in general rather confined than extended tho
.restriction. No trades are held to be within the statuto but such as were in
being at tho making of it :(t) for trading in a country villa~e, apprenticeships
11.1'0 IlO~ requisite :(u) and following the trade seven years without any effectual
prosecution, either as a master or a servant, is sufficient without an actual apprenticeship.( w)
A master may by law correct his apprentice for negligonce or other misbehaviour, so it be done with moderation :(x) though, if the master or master's
wife beats any other servant of full age, it is good causo of departure.(y)' But
if any servant, workman, or labourer, assaults his master or dame, he shall
suffer one year's imprisonment, and other open corporal punishment, nut extending to life or limb.(zyo
(0) Lord Raym. 5H.
(") 1 Yentr. !i1. 2 Keb. 533.
(-) Lord Raym.1l19. Wallen qui ta". es, Holton. Tr.33
Goo.lL (uy all the judges.)

C,) 1 lIawk. P. C. 130. Lamb Elren.127. Cro.. eo.. 179.
2 Sbow. 289.
•
(') P. N. B. 168. Bra. Abr. I Labou ....... 51. Truwu.
349.
(.) Stat. 5 Ehz. c. 4.

• But he cannot delegate that authority to another. 9 Co. 76. Whue a master in cor
reeting his servant causes his death, it shall be deemed homicide by misadventure;
yet
if in his correction he be so barbarous as to exceed all bounds of moderation, and thereby
occo.sion the servant's death, it is manslaughter, at least; and if he make use of an instrument improper for correction, and apparently endangering the servant's life, it iz,
murder.
Hawk. b. 1, c. 29, s, 5. And if the servant depart out of his master's service,
and the master happen t9 lay hold of him, yet the master in this case may not beat or
forcibly compel his servant against his will to remain or tarry with him or do his service]
but either he must complain to the justices of his servant's departure, or he may have
an action of covenant against the third person who covenanted for his faithful services.
Dalt, c. 121, pp. 281, 282. These observations do not apply to domestic servants.
It hi
an indictable offence in a master to neglect supplying necessaries to an infant servant,
or apprentice, unable to provide for itself. Russell & R. Cro. C. 20. 2 Camp. 650. 1
LC'l.Ch, 137.-CHITTY.
10 Servants murdering
their masters are ousted of the benefit of clergy, (12 Hen. Vll
c. 7, s. 21;) and the same is deemed petty treason.
25 Edw. III. s, 5, c. 2, s, 2.
To prevent masters beinl? imposed upon by the giving of false characters, the 3:.. 3eo.
III. c. 56 was passed to pumsh servants and others obtaining and giving such characters.
By this act a penalty is imposed on a person falsely personating his master or mist ess,
or his or her agent, or falsely asserting a servant to have been retained for other than
\he actual period or capacity, or falsely asserting that a servant left or was discharged
:rom any service at other than the actual time, or falsely asserting that Le had not been
hired in any previous service, or offering as servant pretending to have served in any
service in which he has not served, or offering as servant with a forged certificate of
character, or falsely pretending not to have been hired in any previous service. etle
post, 428, n. 14.
As a general rule, a servant who receives reward for his services is bound to observe with
care and diligence the interests of his master, and must exert the same vigilance and
attention his master would have done. 5 B. & A. 820. 5 Rep. 14. 1 Leon. 88. Moore,
244. He must adhere to the reasonable orders and instructions of his master, and the
neglect so to do will render him responsible for the consequence, and the mere intention
of doing a benefit .for his m~ter
!urnish .him no excuse for any injury that may
arise from a deviation from his specific instructions. Dyer, 161. 1 Hen. Bla.159. Malyne,
154. 4 Camp. 183. A servant acting without reward is bound only to take the same cart:
in the management of his master's concerns as a reasonable attention to his own affairs
would dictnre to him in the management thereof; and a gratuitous servant without
reward is not liable for a mere non-feasance.
2 Lord Raym. 909. 5 T. R. 143. 1 Esp,
Rep. 74. A M'rvant is not liable for the loss of goods by robbery, if witbout his fault.
1Inst. 9.

":ill

'131

.28

OF TBE BIGHTS

l.BOOK 1

By service all servants and labourers, except apprentices, become entitled to
wage:'!: according to their agreement, if menial servants; or according to the
appointment of the sheriff or sessions, if labourers or servants in husbandry :
for the statutes for regulation of wages extend to such servants only;(a) it being
impossible for any magistrate to be a judge of the employment of menial servants, or of course to assess their wages,"
(o)

2 Junes, 47.

At common law, where goods are delivered to a servant for a specific purpose, he may
commit larceny by appropriating them to his own use, for his possession is still in law
that of his master. See 1 Leach, 251. 2 Leach, 699, 870. Besldes this, by the 21 Hen.
VIII. c. 7, servants withdraw:'~ with goods of their master's, worth 403., are deemed
felons, if such goods have been mtrusted with them to keep. In the 2d section there is
a saving for apprentices during apprenticeship, and offenders not eighteen years old.
Clergy is taken away from this offence by the 27 Hen. VIII. c. 17, and both these acts
are made perpetual by the 28 Hen. VIII. c.2, repealed by 1 Mary, sess, I, c. I, s. 5, and the
21 Hen. VIII. c. 7 is revised and made perpetual by the 5 Eliz, c. 10, s, 3; so that at this
day the offence is a clergyable felony. The defendant must oe a servant at the time of
delivery and running away, to render them offenders witbm the meaning of this act.
Dyer, 5. Hawk. b. I, c. 33, s. 13. East, P. C. 562. Dalt, J. 0. 58.
But these laws only apply where the goods were intrusted to a servant by his master,
and not where the servant does not so obtain them. Thus, at common law a cashier of
the bank could not be guilty of felony in embezzling an India bond which he had received from the court of chancery and was in his actual as well as constructive possession. 1 Leach, 28. So, if a clerk received money of a customer, and, without at all
putting it in the till, converted it to his own use, he was guilty only of a breach of
trust; though had he once deposited it, and then taken it again, he would have been
guilty of felony. 2 Leach, 835. This doctrine occasioned the 39 Geo. III. c. 85, which
declared embezzlement by every kind of servant in the course of their particular employment to be felonious stealing, and punished it with transportation for seven years.
Workmen in particular trades specified in the 22 Geo. II. c. 27, purloining, secreting,
selling, pawning, exchanging, &c. materials, &c. of manufacturer; or tools, &c. (17 Geo,
III. c. 56) are by tbe former act liable to punishment: so by 22 Geo. II. c. 27, s, 7, and
17 Geo. Ill. c. 56, s, 7, 16, such workmen, not returning materials not used up in eight
days, if required, or (by sec. 8) neglecting to work up materials for eight days successively, or taking fresh materials, or employ eight days before work completed, are liable
to punishment.
On account of the higher importance of property under the care of great public companies, it has been protected by yet severer provisions. The 53 Geo. III. c. 59, s. I,
inflicts a punishment on servants embezzling money issued for publio services, or for
fraudulently applying it to other than publio servioes, or on revenue officers making a
false statement of sums collected by them as such, (id. sec. 2:) so by 52 Geo. III. c. 63,
B. 1 & 2; embezzling securities for money or stock, or orders for payment of money, or
other effects deposited with bankers or agents, or of money so deposited for investment
in the funds, or other special purpose, is punished.
At common law, persons employed in the post-ojJice have no special property in the
letters committed to their charge which may prevent their stealing them from amounting to larceny. 1 Leach, 1. But now the offence of stealing letters or their contents,
or buying or receiving the latter, is provided against by the 52 Geo. III. c. 143, s, 2, 4.CHITTY.
11 The statutes authorizing the interference of the magistrate in such matters are repealed by stat. 53 Geo. III. c. 40.
The amount of wages to menial servants must depend on the contract between them
and the master. In general, a contraot to pay a sum certain per annum, in consideration of services to be performed, is an entire contract, and without a full year's service,
or readiness to perform suoh service, no part of the salary can be demanded; but in
the case of a servant hired in the general way, though hired expressly at so muoh per
.annum, he is considered to be hired with reference to the general understanding on the
subject, viz. that he shall be entitled to his wages for the time he shall serve, though he
do not continue in the service during the whole year, and if he die before the end of
the year his personal representatives will be entitled to a proportionable part ot the
wages due to him at the time of his death, See note 5, ante. 6 T. R. 320. Worth V.f.
Vines, in Vin. Ab. vol. 3, p.B, tit. Apportionment.
3 1tfod. 153. Salk. 65. S. C. 2 Stark.
257,' But if the contract be expressly for a year's service, and not at so much per
Annum, thn year must be oompleted before the servant is entitled to be paid, (2 Stark.
257;) though inueed the servant might sue the master for refusing to continue him in
332
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ITL Let us, lastly, see how strangers may be atfecled by this relation
'" o
of master and servant: or how a master may *behave towards others [.L{l
on behalf of his servant; and what a servant may do on behalf of his master
And, first, the master may maintain, that is, abet and assist his servant in any
action at law against a stranger: whereas, in general, it is an offence against
public justice to encourage suits and animosities by helping to bear the expense
of them, and is called in law maintenance.(b)
A master also may bring an
action against any man for beating or maiming his servant; but in such case
h~ mus~ assign, as. a special reason for so doing, his own damage by the. loss of
hIS service, and this loss must be proved upon the trial.(c)12 A master likewise
may justify an assault in defence of his servant, and a servant in defence of his
master:( d) the master, because he has an interest in his servant, not to be deprived of his service; the servant, because it is part of his duty, for which he
receives his wages, to stand by and defend his master.(e)1S Also if any persolI
do hire or retain my servant, being in my service, for which the servant departeth from me and goeth to serve the other, I may have an action for damages
against both the new master and the servant, or either of them; but if the new
master did not know that he is my servant, no action lies; unless he afterwards
refuse to restore him upon information and demand. (f) The reason and foundation upon which all this doctrine is built, seem to be the property that every
man has in the service of:his domestics; acquired by the contract of hiring, an'd
nurohased by giving them wages,"
t)2 Roll. Abr.U5.
•
., 9 Rep •.U3.
") 2 Hollo Abr. Mao
•
•) In 11k. manner, by the la W8 of king A1tred, c. 38, a

i

.. "ant was allowed to 6ght for his master, a parent f(OrhlJo
child, and a husband or !'.ltber for the ch.ulily of his Wlf.Ol
daughter •
(/)F. N. n.l67,l68.

his service. By the late bankrupt act, 6 Geo. IV. c. 16, s. 48, a servant is to be paid six
months' wages in full under the commission, and may prove for the residue.
It is a general rule that if there has been no beneficial service there shall be no pay.
but if some benefit, however slight, has been derived, though not to the extent expected,
this shall go to the amount. of the plaintiff's demand, leaving the defendant to his
action for negligence. 3 Stark. 6. 1 Camp. 39, 190. 7 East, 484. But if an auctioneer
employed to sell an estate is guilty of negligence, whereby the sale becomes nugatory,
he is not entitled to any compensation for his services, (3 Camp. 451;) and a factor or
agent is not entitled to any salary where he acts .against the interest of his principal, or
with misconduct.
1 Com. on Contr.2il, 4, s.8. Bro. P. C. 399, 8vo edition, 8 Ves.
:;71. 11 Ves. 355. 3 Camp. 451. 3 Taunt. 32. But it has lately been decided that a
spirit-broker is entitled to a commission, though the sale he made be Inoffectunl.
3
Stark. 161.
A servant cannot maintain an action against his master for not giving him a character.
3 Esp. 201. If the master gives a character which is false and slanderous, the servant
might sue the master for it; but a master who honestly and fairly gives the real and
true character of a servant to one who asks his character under pretence of hiring him,
is not liable to an action for so doing. Bull. N. P. 8. 1 T. R. no. But if done maliciously, and with an intent to injure a servant, it is otherwise. 3 B. & P. 581. The law
will in general presume that a servant has, in the ordinary course of his business, performed his duty; and therefore a servant in the habit of daily or weekly accounting for
money received for his master will be presumed to have paid over money received. 3
Camp. 10. 1 Stark. 136.-CIlITTr.
12 Trespass, or trespass on the case, lies by a master for debauching hi'! female servant:
and in such action the slightest acts of service are sufficient to establish the relation of
master and servant. 1I10ranVir. Dawes, 4 Cowen, 412.-SuARswOOD.
13 The case of 'l'ickell Vir. Read [Lofft, R. 215:) obviated all previous doubts upon these
posltlons.c-Carrrr.
U In addition to these observations of the learned commentator, it may be as well here
to observe that in general all contracts entered into by a party through the intervention
of a servant or agent properly authorized, may be taken advantage of by him. Paley,
225. And though in point of law the master and servant, or principal and agent, are
considered as one and the same person, yet the master or principal is the person who
should be regarded in the entering into, and execution of, such contracts; but though
a servant depart from his authority so as to dischll;rge the master, or the servant .does
not disclose his master's name, yet the latter may III general adopt the contract, If he
think fit and sua for anv breach of it. 3 M. & S. 362. 7 T. R. 359. 2 Stark. 443 But
'"

i3ll

429

0lY THE RIGHTS

.As for those things which a servant may do on behalf of his master, they
seem all .0 proceed upon this principle, that the master is answerable for the
act of his servant, if done by his command, either expressly given or implied:
*430] nam qui facit per alium, facit per se.(g) Therefore, if the *servant commit a trespass by the command or encouragement of his master, the
master shall be guilty of it: though the servant is not thereby excused, for he
is only to obey his master in matters that are honest and lawful. If un inn.
keeper's servants rob his guests, the master is bound to restitution :(h) tor as
there is a confidence reposed in him, that he will take care to nrovide honest
servants, his negligence is a kind of implied consent to the roobery; nam, qui
non prohibit, cum prohibere possit, jubet.16 So likewise if the drawer at a taveru
<.}4Inst.l00.

(A) Noy'. Max. c.43.

there must in all cases exist some degree of authority.
Bull. N. P. 130. 1 Moore, 155
1Burr. 489.
If an apprentice earn any thing, the master is entitled to it. 1 Salk. 68. 6 Mod. 69.
Co. Litt. 117, a. n.; and see Cro. Eliz. 638, 661, 746. And an owner of a ship is entitled
to all the earnings of his captain, however irregularly obtained. 3 Camp. 43. And
see Gilb. Evid. 9-1, ed. 1761. 1 Stra.595, S. C. 2. Stra, 944, S. P. :A. master may also
sue in trespass or case for the consequential damages of seducing his servant. Peake,
C. N. P. 55. 2 T. R. 167. 6 east, 390. 3 Wils. 18. 2 N. R. 476. Slight evidence of
acts of service will be sufflcient, 2 T. R. 168. Peake, N. P. 55. It is not essential to
support this action that the defendant knew of the party seduced being plaintiff's
servant.
Peake, N. P. 55. Peake, Law of Ev. 334. Willes, 557. So an action
on the case ma.y be maintained against 3 person w,bo continues to employ the
master's servant after notice, though the defendant did not. procure the' servant
to leave his master, or know when he employed him that he was the servant of
another.
6 T. R. 221. 5 East, 39, n. A master may bring an action on the case for
enticing away his servant or apprentice, knowing him to be such.
6 Mod. 182.
Peake, C. N. P. 55. Pea.ke, Law Evid. 334. Bao. Abr. tit. Master and Servant, O. 3.
Bla, Rep. 142. Cowp. 54. And the defendant cannot avail himself of any objection to
the indenture of apprenticeship or contract of hiring. 2 H. Bla, 511. 7 T. R. 310, 1, 4.
] Anst.256.
But no action can be maintained for harbouring an apprentice as such,
if the master to whom he was bound was then not a housekeeper, and of the age of
twenty-four years. 4 Taunt. 876. And a master cannot maintain an action for seducing
his servant after the servant has paid him the penalty stipulated by his articles for leaving
him. 3 Burr. 1345. 1 Bla, Rep. 387. The master may, in these cases, waive his action
for the tort, and sue in assumpsit for, the work and labour done by his apprentice or
~~rvant against the person who tortiously employed him. 1 Taunt. 112. 3 M. & S. 191,

s.r.

If any injury be committed to goods in the possession of a mere servant, yet if the
master have the right of immediate possession he may sue. 2 Saund. 47. 7 T. R. 12.
In general a mere servant with whom a contract is made on the behalf of another
cannot support an action thereon, (2 M. &S. 485, 490. 3 B. &; P.147. 1 H.Bla.84. Owen,
52. 2 New Rep. 411, a. 2 Taunt. 374. 3 B. & A.47. 5 Moore, 279;) butwhenaservant
has any beneficial interest in the performance of the contract for commission, &C., as in
the case of a factor, auctioneer, &c., (1 T. R.112. 1 M. & S.147. 1 H. Bla. 81. 7 Taunt.
2.17. 2 Marsh, 497, S. C. 6 Taunt. 65. 4 Taunt. 189,) or where the contract is in terms
made with him, (3 Camp. 329,) he may sustain an action in his own name, in each of which
cases, however, the master might sue, (1 H. Bla, 81. 7 T. R. 359,) unless where there is an
express contract under seal with the servant to pay him, when he alone can sue. 1 M.
& S. 575.
In general a mere servant, having only the custody of goods, and not resp'onsible over,
cannot sue for an injury thereto, (Owen, 52. 2 Saund. 47, a. b. c. d.j] but If the servant
have a special property in the goods, as a factor, carrier, &C. for commission, he may. 2
Saund. 47, b. e. d. 2 Vin. Abr. 49. 1 Ves. Sen. 359. 1 B. & A. 59.-CllITTY.
u It has been long established law that the innkeeper is bound to restitution if the
guest is robbed in his house by any person whatever, unless it should appear that he WaE
robbed by his own servant, or by a companion whom he brought with him. 8 Co. 33.
And where an innkeeper had refused to take !he charge of goods because his house was
full; yet he was held liable for the loss, the owner having stopped as a guest, and the'
goods being stolen during his stay. 5 T. R. 273.-CURISTIAN.
But the innkeeper may be discharged of this general liability by the guest taking upon
himself the care of his goods, or, having noticed circumstances of susplcion, neglects to
exercise ordinary care in securing his property. 4 M. &; S. 306. Holt. C. N. P. 209. J
tar. &I A.59.-CUITTY.
'
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sell~ a man bad wine, whereby his health is injured, be may bring an action
agamst the ~aster :(i) for although the master did not expressly order the servant to sell it to that person in particular, yet hili permitting him to draw and
sell it at all is impliedly a general command,
In the same manner, whatever a servant is permitted to do in the usual
'!ourse of his business, is equivalent to a general command. If I pay money to
a banker's servant, the banker is answerable for it: if I pay it to a clorgyman'a
or a physician's servant, whose usual business it is not to receive money for his
master, and he embezzles it, I must pay it over again. If a steward lets a lease
of a farm, without the owner's knowledge, the owner must stand to the bar.
gain; for this is the steward's business. A wife, a friend, a relation, that use to
transact business for a man, are quoad hoc his servants; and the principal must
answer for their eonduet: for tho law implies, that thoy act under a general
command; and without such a doctrine as this no mutual intercourso between
man and man eould subsist with any tolerable convenience. If I usually deal
with a tradesman by myself, or constantly pay him ready monoy, I am not
answerable for what my servant takes up upon trust; for hero is no implied order
to the tradesman to trust my servant; but if I usually send him upon trust, or
sometimes on trust and sometimes with ready money, I am answerable for all
he takes up; for the tradesman cannot possibly distinguish when he comes by
my order, and when upon his own authority.(kYs
(I) 1 RolL Abr. 95.

(0)

Dr. and Stnd. II. 2,
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IS It is a general rule of law, that all contracts made by a servant within the scope of his
authority, either express or implied, bind the master; and this liability of the master i4
not founded on the ground of the master being pater familia, but merely in respect of the
authority delegated to the servant.
See 3 Wils. 341. 2 Bla, Rep. 845. Com. Dig. tit.
Merchant, B. C. Bac . .A.br.tit. Master and Servant, 3 Esp, Rep. 235.
Much difficulty is experienced in practice in the application of this rule, on the question as to what amounts to a servant's acting within the authority delegated to him. Tho
main point to be attended to in the decision of this, is to consider whether the servant
was acting under a special or Jl. general authority.
.A.special agent or servant is one who is
authorized to act for his master only in some particular instance: his power is limited and
circumscribed.
.A.general servant or agent is one who is expressly or impliedly authorized
by his master to transact all his business, either universally or in a particular department
or course of business. .A.master is not liable for any acts of a special agent or servant unconnected with the object of the employment, but he is liable for all the acts of a general
agent or servant within the scope of his employment, and this even though the master
may have expressly forbidden the particular act for which he is sought to be rendered
liable. Thus, if a master engage a servant to take care of the goods, and the servant sell
them, the selling of the goods being totally unconnected with the object for which the
servant had them. the sale would not bind the master. So where the chaise of the master
had been broken by the negligence of his servant, and the servant desired the coachmaker, who had never been employed by the master to repair it, it was held that the
master was not liable for such repairs. 4 Esp. 174. So when the master is in the habit of
paying ready money for articles furnished in certain quantities to his family, if the tradesman delivers other goods of the same sort to the servant upon credit without informing
the master of it, and the latter goods do not come to the master's use, he is not liable.
3 Esp, 214. 1 Show. 95. Peake, N. P. C. 47. 5 Esp, 76. But, on the other hand, if a
servant is employed to sell a horse, and he sells it with a warranty, the master would be
liable for a-breach of the warranty, because the act of warranty was connected with the
act of 1>31e,and within the scope of the servant's authority, even though he had received
express directions not to make the warranty.
See 3 T. R. 757. 5 Esp, 75. 1 Camp. 258.
3 Esp.6S.
3 B. & C. 38. 4 D. & R. 648, S. C. 15 East, 38. If a servant usually buys for
his master on cr~dit, and the servant buys some thin~ wit~O?t t~e master's order, the
master will be liable; for the tradesman cannot possibly distingulsh when the servant
comes by order for him or not. Stra.506.
3 Esp, N. P. Rep. 85, 114. 1 Esp, Rep. 350.
4 Esp, 174. Peake, C. N. P. 47.
In general, if a party acting in the ('~pacity of a servant or agent discloses that circumstance, or it he known to the person With whom he contracted, such servant or .agent 18
not liable for a breach of the contract, (12 Ves. 352. 15 East, 62, 66. Paley Prine. and
agent, 246,) even for a deceitful warranty, (3 P. WIllS. 278,) if h~ had autho:ity from his
principal to make the contract.
3 P. WIllS. 279; and see 1 Chit, on Pleading, 4 ed. 24.
But if a servant or agent covenant under seal, or otherwise engage for the act of another.
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*If a servant, lastly, by his negligence does any damage to a stranger;
the master shall answer for his neglect: if a smith's servant lames a
horse while he is shoeing him, an action lies against the master, and not
*431]

though he describe himself in the deed as contracting for, and on the behalf of, such
other person, (5 East, 148,) or he contract as if he were principal, (Stra. 995. 1 B. & P.
368. 3 B. & A. 47. 2 D. & R. 307. 1 B. & C. 160, S. C. 1 Gow. 117. 1 Stark. 14. 2 Ei'ust,
142,) he is personally liable, and may be sued, unless in the case of a servant contracting
on behalf of government, (1 T. R. 172, 674. 1 .East, 135, 582;) so if a servant does not
pursue the principal's authority so as to charge the principal, he will be personally
liable, (1 Eg. Abr. 3U8. 3 T. R. 361;) or where he acts under an authority which he knows
the master cannot give, (Cowp. 565, 566;) so where a servant has been authorized by hili
master to do an act for a third party, and he is put in possession of every thing that will
enable him to complete it, and he neglects so to do, he will be personally liable to the
third person; as if a servant receives money from his master to pay A., and expressly or
impliedly engages to pay him, the latter may sue him on his neglect to pay it, for the
servant is considered to hold it on the party's account. 14 East, 590. 2 Roll. Rep. 441.
1 B. & A. 36. 1 J. B. Moore, i-l. 3 Price, 58. 16 Vesey, 443. 5 Esp. 247. 4 Taunt. 24.
i Stark. 123, 143, 150, 372. 1 H. Bla. 218. But if the third party by his conduct shows
he does not consider the servant as holding the money on his account, the agent will be
discharged on properly appropriating the money to other purposes before he is called
upon again by the third party to pay it over. Holt. N. P. 372. There is a material
distinction between an action against a servant for the recovery of damages for the non.
performance of the contract, and an action to recover back a specific sum of money
received by him; for when a contract has been rescinded, or a person has received
money as servant of another who had no right thereto, and has not paid it over, an
action may be sustained against the servant to recover the money; and the mere passing
of such money in account with his master, or making a rest without any new credit
given to him, fresh bills accepted, or further sums advanced to the master in consequence
of it, is not equivalent to the payment of the money to the principal, (3 M. & S. 344. Cow.
per, 565. Stra. 480;) but in general, if the money be paid over before notice to retain
it, the servant is not liable, (Cowp. 565. Burr. 1986. Lord Raym. 1210. 4 T. R. 553.
8tra.480. Bul. N. P. 133. 10 Mod. 23. 2 Esp. Rep. 507. 5 J. B. Moore, 105. 8 Taunt.
737,) unless his receipt of the money was obviously illegal, or his authority wholly void,
(1 Camp. 396, 564. 3 Esp. Rep. 153. 1 Stra. 480. Cowp. 69. 1 Taunt. 35!!;) where persons received money for the express purpose of taking up a bill of exchange two days
after it became due, and, upon tendering it to the holders and demanding the bill, find
that they have sent it back protested for non-acceptance to the persons who endorsed it
to them, it was held that such persons, having received fresh orders not to pay the bill,
were not liable to an action by the holders for money had and received, when upon the
bill's being procured and tendered to them they refused to pay the money. 1 J. B.
Moore, 74, and 14 East, 582, 590. A person who as a banker receives money from A. to
be paid to B. and to other different persons, cannot in general be sued by B. for his share,
(1 Marsh. Rep. 132;) and an action does not lie against a mere collector, trustee, or
receiver, for the purpose of trying a right in the principal, even though he has not paid
over the money. 4 Burr. 1985. Paley, 261, and cases there cited. 1 Selw. N. P. 3..ed,
78. 1 Camp. 396. 1 Marsh. 132. Holt, C. N. P. 641. An auctioneer and stakeholder,
who are considered as trustees for both parties, are bound to retain the money till one
of them be clearly entitled to receive it; and if he unduly pay it over to either party not
entitled to it, he will be liable to repay the deposit or stake. 5 Burr. 2639. But in a
late case it has been held, that whilst the stake remains in the hands of the stakeholders,
either party may recover back from him his share of the deposit. 7 Price, 54.
Servants of government are not in general personally liable, and an officer appointed
by government avowedly treating as an agent for the public is not liable to be sued
upon any contract made by him in that capacity, whether under seal or by parol, unless
he make an absolute and unqualified undertaking to be personally responsible, (1 T. Rep.
172,674. 1 East, 135. 3 B. & A. 47. 2 J. B. Moore, 627,) and unless the public money
actually passes through his hands or that of his agent, for the purpose, or with the intent,
that it should be applied to the fulfilment of his fiduciary undertakings, he is not personally liable. 3 B. & B. 275. 3 Meriv, 758. 1 East, 135, 583. The Bank of England
are the servants of the public, and liable as a private servant for any breach of duty.
1 R. &; M. 52. 2 Bingham, 393.
In some cases where there is no responsible or apparent principal to resort to, the
agent will be liable; as where the commissioners of a navigation act entered into an
agreement with the engineer they were held liable, (Pal. 251. 1 Bro. Ch. Rep. 101.
Hardr. 205;) and commissioners of highways are personally liable for work thereon,
though the surveyor is not, (1 Bla. Rep. 670. Amb. 770;) and in some cases the agent
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against the servant," But in these cases the damage must be done, wh.lo he ill
actually employed in the master's service; otherwise the servant shall answer
for his own misbehaviour. Upon this principle, by the common law,(l) if II
servant kept his master's fire negligently, so that his neighbour's house was
burned down thereby, an action lay a~ainst the master; because hi.. negligence
happened in his service: otherwise, if the servant, going along the street '~ii.h a
torch, by negligence sets fire to a house; for there he is not in his muster's
immediate service; and must himself answer tho damage personally. But now
the common law is, in the former case, altered by statute 6 Anne, c. 3, which
ordains that no action shall be maintained against 'any, in whose house or
chamber any fire shall accidentally begin: for their own loss is sufficient punishment for their own or their servant's carelessness. But if such fire happens
through negligence of any servant, whoso loss is commonly very little, such
servant shall forfeit 100l., to be distributed among the sufferers; and in default
of payment shall be committed to some workhouse, and there kept to hard
labour for eighteen months.(m)!S A master is, lastly, chargeable if any of his
family layeth or casteth any thing out of his house into the street or common
highway, to the damage of any individual, or the common nuisance of his
majesty's liege people :(n) for the master hath the superintendence and charge
of all his household. And this also agrees with the oivil law ;(0) which holds
that the pater jamilias, in this and similar cases, " ob alterius culpam tenetur, sive

RerVi, sive

liberi."ll

Koy'. 11ax..e. 44.
(-) Upon" similar principle, by tho law or tho twelve
tables at Rome, a person by whose negligence any lire began
(I)

was bound to pRy double to the sufferers; or. Ir he
able to pay, was to snffer a corporal punishment.
(-) Noy'. 11u. c. 44.
(oJ Ff. 9, 3, 1. IIl!t. 4, 6, 1.

WIl8

nol

alone can be sued, as where a seller chooses to give a distinct credit to a person known
to him to be acting as agent for another, (15 East, 62;) and a sub-agent cannot sue the
principal with whom he had no privity. 6 Taunt. 147. 1 Marsh. 500.-CUITTY.
IT The latter part of this position seems questionable;
for how can it be a justification
of the servant, in an action brought against him by a stranger, that the injury was sustained in consequence of his negligent performance of the lawful orders of his master? In
1 Roll. Abr. 95, it is said .th!.t if the servant of a tavern sell bad wine knowingly, no
action lies against him, for he only did it as servant. But this seems certainly not to
be relied on; for, as this case is put, the act of the servant is a wilful wrong, which n(l
order of his master will justify him in committing. It is clear that the negligent servant
is liable to his master for the damages which the master may have paid in an action
brought against him for the consequences of his negligence ; and it would be extraordinary
if the master's supposed commands were a justification as against third persons and not
against himself.-CoLERIDGE.
This general doctrine is also found 1 Roll. Abr. 95, but no confirmation appears in the
modern books. That case would lie against the master is undoubted, and that the
master would be entitled to recover the damages paid by him against his servant is also
undoubted; but there is less reason for denying the primary liability of the servant for
CTa83a negligentia, since circuity of action would thereby be avoided. The ground of prosumed non-liability of the servant might be this, namely, that between the stranger and
the servant there was no contract, express or implied, to perform the work skilfully, but
between the master and him there was. This view of the question might, perhaps, ob
nate in some degree the doubt expressed by a judicious editor of the Commentaries
See n. 14, p. 431, vol. i. Coleridge's editlon.c-Omrrr,
, 15 Repealed by stat. 14 Geo. II!., which re-enacted the provision found in stat. 6
Anne, c. 3.-CHITTY.
111 A master is liable to be sued for the injuries occasioned by the neglect or unskilful
ness of his servant whilst in the course of his employment, though the act was obviously
tortious and against the master's consent; as for fraud, deceit, or any other wrongful act,
1 Salk. 289. Cro. Jac. 4i3. 1 Stra. 653. Roll. Alir. 95, I, 15. 1 East, 106. 2 H. Bla. 442.
3 Wils. 313. 2 Bla, Rep. 845; sed vid. Com. Dig. tit. Action on the case for deceit, B. A
master is liable for the servant's negligent driving of a. carriage or navigating a. ship, (1
East, 105,j or for a libel inserted in a newspaper of which the defendant was a proprietor.
1 B. & P. 409. The master is also liable not only for the acts of those immediately employed by him, but even for the act of a. sub-agent, however remote, if committed in the
course of his service, (1 B. & P. 404. 6 T. R. 411 ;) and a corporate company are liable to
be sued for the wrongful act of their servants, (3 Camp. 403;) when not, see 4 M. & S. 27.
But the wrongful or unlawful acts must be committed in the oourse of the servant's em
VOL.1.-22
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*We may observe, that in all the cases here put, the master may be
..
frequently a loser by the trust reposed in his servant, but never ean be
a gainer; he may frequently be answerable for his servant's misbehaviour, but
never can shelter himself from punishment by laying the blame on his agent.
ployment, and whilst the servant is acting as such; therefore a person who hires a postchaise is not liable for the negligence of the driver, but the action must be against the
driver or owner of the chaise and horses, (5 Esp. 35. Laugher va. Pointer, 4 B. & C.; sed
vid, 1 B. & P. 409;) and it should seem he would be liable if the chaise and not the
coachman or horses were hired. 4 B. & A. 590. A master is not in general liable for the
criminal acts of his servant wilfully committed by him, (2 Stra. 885. 29 Hen. VI. 34;)
neither is he liable if the servant wilfully commit an injury to another; as if a servant
wilfully drives his master's carriage against another's, or ride or beat, a distress taken
damage feasant, 1 East, 106. Rep. T. H. 87. 3 Wils. 217. 1 Salk. 282. 2 Roll. Abr, 553.
4 n. & A. 590. In some cases, however, where it is the duty of the master to see that
the servant acts correctly, he may be liable criminally for what the servant bas done;
as where a baker's servant introduced noxious materials in his bread. 3 M. & S.
1 Ld.
Raym. 264. 4 Camp. 12. However, on principles of public policy, a sheriff is liable
civilly for the trespass. extortion, or other wilful misconduct of his bailiff. 2 T. R. 154.
3 Wils. 317. 8 T. H. 4~1.
A servant cannot .n general be sued by a third person for any neglect or non-feasance
which he is guilty of when it is committed on behalf of, and under the express or implied
authority of, his master ; thus if a coachman lose a parcel, his master is liable, and not
himself. 12 Mod. 4!ln. Say. 41. Roll. Abr. 94, pI. 5. Cowp.403. 6 Moore, 47. So a servant is not liable for deceit in the sale of goods, or for a false warranty. Com. Dig. Action
sur case for deceit, B, 3 P. W. 379. Roll. Abr. 95. But he is liable for all tortious acts
and wilful trespasses, whether done by the authority of the master or not. 12 Mod. 448.
1 Wils.328. Say. 41. 2 Mod. 242. 6 Mod. 212. 6 East, 540. 4 M. & S. 259. 5 Burr. 2687.
6 T. R. 300. 3 Wils. 146. And in every case where a master has not power to do a thing,
whoever does it by his command is a trespasser, (Roll. Abr. 90;) and this though the servant acted in total ignorance of his master's right. 12 Mod. 448, and supra. 2 Roll. Abr.
431. And an action may in some cases be supported against a servant for a misfeasance
or malfeasance ; thus if a bailiff voluntarily suffer a prisoner to escape, he would be liable.
12 Mod. 488. 1 Mod. 209. 1 Salk. 18. 1 Lord Raym. 655.
It is a general rule that no action is sustainable against an intermediate
agent for
damage occasioned by the negligence of a sub-agent, unless such intermediate
agent
personally interfered and caused the injury.
6 T. R. 411. 1 R. & P. 405, 411. Cowp
·106. 2 B. & P. 438. 6 Moore, 47. 2 P. & R. 33.-CmTTY.
A master is civilly responsible for injuries occasioned by the tortious acts of his ser
vant in the course of his employment, although in disobedience of the master's orders,
(Philadelphia and Reading Railroad va. Derby, 14 Howard, 468,) if not done in wilful
disregard of those orders.
Southwick vs. Estes, 7 Cushing, 385.
To render an employer responsible for the fault or negligence of his employee, the
injury complained of must arise in the course of the execution of some service lawful
in itself, but negligently or unskilfully performed.
For the wanton violation of law by
a servant, although occupied about the business of his employer, such servant is alone
responsible.
Moore es. San borne, 2 Michigan, 519.
Where a master uses due diligence in the selection of competent and trusty servants,
and furnishes them with suitable means to perform the service in which he employs
them, he is not answerable to one of them for an injury received by him in consequence of the carelessness of another, while both are engaged in the same service.
Farwell vs. Boston and Worcester Railroad, 4 Metc. 49. Brown liS. Maxwell, 6 Hill, 592.
Hayes us, Western Railroad, 3 Cush. 270. Coose va. Syracuse and Utica Railroad, 1
Selden,492.
Sherman l'S. Railroad, 15 Barbour, 574. Walker va. Bulling, 22 Alabama,
294.
In Bush va. Steinman, 1 Bos. & Pull. 404, A. contracted with B. to repair a house, and
B. contracted with C. to do the work, and C. contracted with D. to furnish the materials,
and the servant of D. brought a quantity of lime to the house and placed it in the road,
by which the plaintiff's carriage was overturned:
it was held that 1>.. was answerable for
the damage, on the ground that all the contracting parties were in his employment.
The authority of this last-cited case has been much questioned, both in England and
this country.
The difficulty lies in determining with certainty and precision where the
relation of master and servant exists. The line has not yet been drawn satisfactorily.
It is clear that, if I employ a mechanic or manufacturer to do a specific piece of work
fer me,-as a tailor to make me a coat, or cabinet-maker
to make me a chair or 1&bI9,
--for which I am to pay him when finished and delivered, he is 110t my servant in such
• sense that I am responsible for injuries to third persons from his negligence" hile

n.
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The reason of this is still uniform and the same; that the wrong done by tho
servant is looked upon in law as the wrong of the master himself; and it is a
standing maxim, that no man shall be allowed to make any advantage of his
'lW!l wrong.

CHAPTER

XV.

OF HUSBAND AND WIFE.
THE second private relation of persons is that of marriage, which includes the
reciprocal rights and duties of husband and wife; or, as most of our elder lawbooks call them, of baron and feme. In the eonsideration of which I shall in
the first place inquire, how marriages may be contracted or made; shall next.
point out the manner in which they may be dissolved; and shall, lastly, take a
view of the legal effects and consequence of marriage.
I. Our law considers marriage in no other light than as a civil contract,'
doing the work. On the other hand, if I hire a man to drive my carriage or to dig my
garden, it matters not how he is paid, he is my servant, and I am liable for him. Quarman VB. Burnett, 6 M. &
499. Blake V8. Ferris, 1 Selden, 48. 'Vherever the employee
exercises a distinct independent employment, as that of a public licensed drayman or
hackman, and is not under the immediate control, direction, or supervision of the employer, the latter is not liable. De Forrest V8. Wright, 2 Michigan, 368. On the other
hand, a railroad corporation has been held responsible for the negligence of workmen,
although they were employed by an individual who had contracted to construct a portion of the road for a stipulated sum, the work being done by the direction of the corporation. Lowell VB. Boston and Lowell Railroad, 23 Pick. 24. It has been supposed,
however, that a distinction is to be made in regard to the management of real estate,
and that the owner thereof ought to be held responsible for injuries resulting from negligence about it, though occasioned by others 110tstanding to him in the relation of servants. But this view has not met with general approbation.
See cases cited in the last
edition of Kent, vol. 2, p. 282, note. The case of Bush va. Steinman can only be sustained on the ground of a nuisance, an obstruction to the highway, for which undoubtedly
the owner is responsible civiliter.
The general owner of real estate is not answerable for acts of carelessness or negligence committed upon or near his premises to the injury of others, if the conduct (Of
the business which caused the injury was not on his account, nor at his expense, nor
uuder his orders and efficient control. Earle es. Hall, 2 Mete, 353.-SilARSWOOD.
1 Therefore an action is sustainable for a breach of promi.!e to TfU1.rry where the contrac.t
to marry was mutual. 1 Roll. Abr. 22,1,5. 1 Sid. ISO.. 1 Lev. 147. Carth.467. Freem.
95. And though one of the parties be an infant, yet the contract will be binding on the
other. 2 Stra. 937. The action is sustainable by a man against a woman. Carth.467.
1 Salk. 24. 5 Mod. 511. But an executor cannot sue or be sued. 2 M. & S. 4OS.
.A. promise to marry is not within the statute of frauds, and need not be in writing,
(1 8tm.34. 1 Lord Raym. 316. Bull. N. P. 280 ;) nor when in writing need it be stamped.
2 Stark. 351.
With respect to the evidence to prove the contract of marriage, it has been held in a
case where the promise of the man was proved, and no actual promise of the woman,
that evidence of her carrying herself as consenting and approving his promise was sufficient. 3 Salk. 16. 1 Salk. 24, n. b.
And where A. stated to the father of the plaintiff that he had pledged himself to
marry his daughter in six months, or in a month after Christmas, it. was considered
evidence from which a jury might infer a promise to marry generally, the proof varying
from the statement in the declarations of a more particular promise. 1 Stark. 82•
.A. bill in equity lies to compel the defendant to disclose whether he promised to
marry. Forrest Rep. 42.
If either party give to the other something, as money, &C. which is accepted in satasfaction of the promise, it is a good discharge of the contract. 6 Mod. 156.
If the intended husband or wife turns out on inquiry to be of bad character, it is Ii
sufflcient defence for rescinding the engagement; but a mere suspicion of such {,ct ill
not. Holt., C. N. P. 151. 4 Esp. Rep. 256.
No bill in equity, or other proceeding, is sustainable to compel the specific perform
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The lwlints~ of the matrimonial etate is left entirely to the eec )ilsiastical law:
tho temporal courts not having jurisdiction to consider unlawful marriage as a
sin, but merely as a civil inconvenience.
The punishment therefore, or an.
nulling, of incestuous or other unseriptural marriage, is the province of the
spiritual courts] which act pro salute animre.(a) And, taking it in this civil
light, the law treats it as it does all other contraets: allowing it to be good and
valid in all cases, where the parties at the time of making it were, in the r.rst
place, willing to contraet; secondly, able to contract; and, lastly, actually did
contract, in the proper forms and solemnities required by law.
*434]
*First, they must be willing to contract. "Consensus, non concubitus,
tacit nuptias,' is the maxim of the civil law in this case :(b) and it is
adopted by the common lawyers,(c) who indeed have borrowed, especially in
ancient times, almost all their notions of the legitimacy of marriage from the
eanon and olvil Iaws.'
Secondly, they must be able to contract. In general, all persons are able to
contract themselves in marriage, unless they labour under some particular
~isa?ilities and incapacities. What those are, it will be here our biisiness to
mqUlre.
Now those disabilities are of two sorts: first, such as are canonical, and
therefore sufficient by the ecclesiastical laws to avoid the marriage in the
spiritual court; but these in our law only make the marriage voidable, and not
ipso facto void, until sentence of nullity be obtained. Of this nature are pre.
contract; consanguinity, or relation by blood; and affinity, or relation by mar.
riage; and some particular corporal infirmities. And these canonical disabilitics are either grounded upon the express words of the divine law, or are
consequences plainly deducible from thence: it therefore being sinful in the
persons who labour under them, to attempt to contract matrimony together,
they are properly the object of the ecclesiastical magistrate's coercion; in order
to separate the offenders. and inflict penance for the offence, pro salute aniCO)Salk. 121.
(l) Ff. 00, 17,30.

(.) Co. Lilt. 33.

ance of a promise to marry; and the 4 Goo. IV. c. 76, B. 21, enacts that marriage shall
not br. compelled in any ecclesiastical court in performance of any contract;
consequently, the only legal remedy is an action at law to recover damages for the breach
of contract,
It may be as well here to observe that our law favours and encourages lawful mar
riages; and every contract in restraint of marriage is illegal, as being against the sound
policy of the law.
.
lIence, a wager that the plaintiff would not marry within six years was holden to be
void. 10 East, 22. For although the restraint was partial, yet the immediate tendency
of such contract, as far as it went, was to discourage marriage, and no circumstances appeared to show that the restraint in the particular instance was prudent and proper;
and see, further, 4 Burr. 2225. 2 Vern. 102, 215. 2 Eq. Ca. Ab. 248. 1 Atk. 287. 2 Atk
538,540. 10 Ves. 429. 1 P. Wms. 181. 3:M. & S. 463.
On the other hand, contracts in procuration of marriage are void, at least in equity
(lCh.Rep.41.
3Ch.Rep.18.
3Lev.411. 2 Chan. Ca. 116. 1 Vern. 412. 1Ves.503. 3Atk.
566. Show. P. C. 76. 4 Bro. P. C. 144, 8vo ed. Co. Litt. 206, b. Forrest Rep. 142,) and
semble it would be so at law. 2 WiIs. 341. 1 Salk. 156, ace, Hob. 10, cont. Persons conspiring to procure the marriage of a ward in chancery by undue means are liable not only
to be committed, but to be indicted for a conspiracy.
3 Ves. & B. 173.-CUITTY.
2 Any words of assent
in the present tense constitute a valid marriage, unlees there
exists some positive statute; nor need a clergyman or magistrate be present.
It is COIn·
plete if there is full, free, and mutual consent between parties capable of contracting,
though not followed by cohabitation.
Hantz V8. Sealy, 6 Binn, 405. Fenton V8. Reed,
4 Johns. 52. Jackson V8. Winne, 7 Wend. 41.
For all civil purposes, reputation and cohabitation are sufficient evidence of marriage.
In cases of prosecutions for bigamy, and in action for criminal conversation, however,
strict proof is demanded.
Sensee V8. Brown, 1 Penna. Rep. 450. Fenton V8. Reed, 4
Johns. 52. Jackson V8. Clare, 15 Johns. 346. The State V8. Hodgskins, 1,App .• 1555.
Weaver V8. Cryer, 1 Deo. 331. Taylor V8. Shemwell, 4 B.lIIonr. 575. Taylor 118. Robinson, 29 :Maine, 323. State V8. Winkley. 14 N. Hamp. 450. Tarpley V8. Poage, 2 Texa&.
i39.-SUARSWOOD.
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marum.

But such marriages not being void ab initio, but voidable only by sentence of separation, they are esteemed valid to all civil purposes, unless such
separation is actually made during the life of the parties.' For, after the death
of either of them, the courts of common law will not suffer the spiritual courts
to declare such marriages to have been void; because such declaration cannot
now tend to the reformation of the parties.( d) And therefore when a man had
married his first wife's sister, and after her death the bishop'S court was
*proceedin~ to annul the marria~e and bastardize the issue, the court [*435
of King's Bench granted a prohibition quoad hoc j but permitted them
to proceed to punish the husband for incest.(e) These canonical disabilities
being entirely the province of the ecclesiastical courts, our books are perfectly
silent concerning them. But there are a few statutes, which serve as direetones to those courts, of which it will be proper to take notice. By statuto 32
Hen. VIII. e. 38, it is declared, that all persons may lawfully marry, bnt such
as are prohibited by God's law;' and that all marriages contracted by lawful
persons in the face of the church, and consummated with bodily knowledge,
and fruit of children, shall be indissoluble. And, because in the times of popery,
a great variety of del?rees of kindred were made impediments to marriage,
which impediments might however be bought off for money, it is declared, 'T>y
tho same statute, that nothing, God's law except, shall impeach any marriage,
but within the Levitical degrees j- the furthest of which is that bctwecn uncle
and niece.C!) By the same statute, all impediments arising from preeontracts
to other persons, were abolished and declared of none effect, unless they had
been consummated with bodily knowledge: in which case the eanor, law holds
such contract to be a marriage de facto. But this branch of the statute was re(4) Co. Lilt. 33.
(0) Salk. 548.

I/) Gilb. Rep. 158.

, Elliot V3. Gurr. 2 Phil. Ecc. C. 16. .And the wife is entitled to dower, 1 Moore, 225,
228. Noy.29. Cro. Car. 352. 1 Roper;332, 333.-CIJlTTY.
.
'This act does not specify what these prohibitions are, but by the 25 Hen. VIII. c. 22,
s.3, these prohibitory degrees. are stated, and it is enacted" that no subjects of this
realm, or in any of his majesty's dominions, shall marry within the following degrees,
and the children of such unlawful marriages are illegitimate: viz., a man may not marry
his mother or stepmother, his sister, his son's or daughter's daughter, his father's daughter hy his stepmother, his aunt, his uncle's wife, his son's wife, his brother's wife, his
wife's daughter, his wife's son's daughter, his wife's daughter's daughter, his wife's sister;"
and, by sec. 14, this provision shall be interpreted of such marriages where marriages
were solemnized and carnal knowledge had; and see the 28 Hen. VIII. c. 7. It is doubtful whether the 25 Hen. VIII. c. 22 was repealed by 28 Hen. VIII. c. 7, s, 3, and 1 Mar.
sess. 2, c. 1. See Burn Ecc. L. Marriage, I.-CHITTY.
1\ See table of Levitical degrees, Burn. Ecc. L. tit. Marriage, I. The prohibited degrees
are all those which are under the fourth degree of the civil law, except in the ascending
and descending line, and by the course of nature it is scarcely a possible case that any
one should ever marry his issue in the fourth degree; but between collaterals it is universally true that all who are in the fourth or any higher degree are permitted to marry;
as first-cousins are in the fourth degree, and therefore may marry, and nephew and greataunt, or niece and great-uncle, are also in the fourth degree, and may intermarry; and
though a man may not marry his grandmother, it is certainly true that he may marry
her sister. Gibs. Cod. 413. See the computation of degrees by the civil law, 2 book, p.
207. The same degrees by affinity are prohibited. :Affinity always arises i,y the marriage
of one of the parties so related; as a husband is related by affinity to all the coll8anguinci
of his wife; and vice ver.sti, the wife to the husband's consanguinei: for the husband and
wifo being considered one flesh, those who are related to the one by blood are related
to the other by affinity. Gibs, Cod. 412. Therefore a man after his wife's death cannot
marry her sister, aunt, or niece, or daughter by a former husband.
2 Phil. Ecc. C. 359.
So a woman cannot marry her nephew by affinity, such as her former husband's sister's
son. 2 Phil. Ecc. c. 18. So a niece of a wife cannot after her death marry the husband.
Noy, Ret'. 29. But the consanguinei of the husband are not at all relater! to the consanguinei
of the WIfe. Hence two brothers may marry two sisters, or father and son a mother and
aaughter;
or if a brother and sister marry two persons not related, and the brother and
~:st(>rdie, the widow and widower may intermarry; for though a man is related to his
wife's brother by affinity, he is not so to his wife's brother's wife, whom, if CirCumSWICE'J
\'Iould admit, it would not be unlawful for him to marry.--CRRISTLUi.
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pealed hy statute 2 & 3 Edw. VI. c. 23. How far the act 01' 26 Gco. ll. c. 33,'
which prohibits all suits in ecclesiastical courts to compel a marriage, in consequence of any contract, may collaterally extend to revive this clause of Henry
VIII.'s statute, and abolish the impediment of precontract, I leave to be con.
srdered by the canonlsts,t
The other sort of disabilities are those which are created, or at least enforced,
by the municipal laws. And, though some of them may be grounded on natural
law, yet they are regarded by the laws of the land, not so much in the light of
auy moral offence, as on account of the civil inconveniences they draw after
*436] them. These civil disabilities make the contract void ab initio, and not
merely voidable j not that they *dissolve a contract already formed, but
they render the parties incapable of forming any contract at all: they do not
put asunder those who are joined together, but they previously hinder the junction. And, if any persons under these legal incapacities come together, it is a
meretricious, and not a matrimonial, union,"
.
1. The first of these legal disabilities is a prior marriage, or having another
husband or wife living j in which case, besides the penalties consequent upon it
as a felony, the second marriage is to all intents and purposes void :(g) polygamy
being condemned both by the law of the New Testament, and the J?olicy of all
prudent' states, especially in these northern climates. And Justinlan, even in
the climate of modern Turkey, is express,(h) that" duas uxores eadem tempore

habere non lieet."
2. The next legal disability is want of age. This is sufficient to avoid all other
contracts, on account of the imbecility of judgment in the parties contracting j
a fortiori therefore it ought to avoid this, the most important contract of any.
'I'herefore if a boy under fourteen, or a girl under twelve years of age, marries,
chis marriage is only inchoate and imperfect j" and, when either of them comes
to the age of consent aforesaid, they may disagree and declare the marriage
void, without any divorce or sentence in the. spiritual court. This is founded on
the civillaw.(i)
But the canon law pays a greater regard to the constitution,
than the age, of the parties ;CJ) for if they are habiles ad matrimonium, it is a
good marriage, whatever their age may be. And in our law it is so far a marriage, that, if at the age of consent they agree to continue together, they need
not be married again.(k) If the husband be of years of discretion, and the wife
(.) Bro. Abr. tit. Basl4rd!l. pl, 8.
(.) Inst.l, 10, 6.
(') Leon; Omstit.109.

(I) n.cr.tal.l. 4, tit. 2, qu.3.
(l) Co.Utt. 79.

• The statute is repealed by subsequent acts; but the last statute, repealing a very unadvised and objectionable intermediate act passed 3 Geo. IV. c. 75, is stat. 4 Geo. IV. c. 76.
,-ClIITTY.

, A contract per verba de p1'CC8enti tempore used to be considered in the ecclesiastical
courts ip.tum matrimonium; and if either party had afterwards married, this, as a second
marriage. would have been annulled in the spiritual courts, and the first contract enforced. See an instance of it 4 Co. 29. But. as this pre-engagement can no longer be
carried into effect as a marriage, I think we may now be assured that it will never more
be an impediment to a subsequent marriage actually solemnized and consummatedCURISTUN.

A marriage between parties, one of whom has no capacity to contract marriage at all,
where there is a want of age or understanding, or a prior marriage still subsisting, is
void absolutely and ab initio; and as between the parties themselves and those claiming
under them, no rights whatever are acquired by such marriage. And whether the marriage was void or not may be inquired into by any court in which ri~hts are asserted
under it, although the parties to the marriage are dead. Guthings va. Williams, 5 Iredell,
487.-SHARSWOOD.
• The ecclesiastical court will annul the marriage by license of a minor without consent
of parents or guardians, (2 Phil. Ecc. c. 92, 285. 365, 327, 328,341, 343, 347;) but a marriage of an infant by oon713 is binding unless there be fraud in publication, as by a falRe
name. &c. 2 Phil. Ecc. C. 365.
But if either party be under seven years of age, the marriage is absolutely void; but
marriages of princes made by the state in their behalf at any age are held good, though
many of these contracts have been broken through. Swinb. Mat. Contr. See Ward's
Law of Nations. The age of consent within the 1 Jac. I. c. 11, s, 3, is fourteen in malea
and twelve years in females. Russell and R. Cro. C.48.-CIUTTY.
'
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under twelve, when she comes to years of discretion he Liay disagree as well al'l
she may: for in contracts the obligation must be mutual; both must be bound,
or neither :10 and so it is, vice versa, when the wife is of j'cars of discretion, and
the husband under.(l)
*3. Another incapacity arises from want of consent of parents or [*437
guardians. By the common law, if the parties themselves were of the
age of consent, there wanted no other concurrence to make the marriage valid.
and this was agreeable to the canon law. But, by several statutes,(m) penalties
of IDOL. are laid on every cler!?yman who marries a couple either without publication of banns, which may grve notice to parents or /?uardians, or without a
license, to obtain which the consent of parents or guardians must be sworn to .
.And by the statute 4 & 5 Ph. ami M. c. 8, whosoever marries any woman child
nndor the age of sixteen years, without consent of parents or guardians, shall
he subject to fine, or five years' imprisonment: and her estate during the husband's life shall go to and be enjoyed by the next heir." The civil law indeed
required the consent of the parent or tutor at all ages, unless the children were
emancipated, or out of the parents' power :(n) and if such consent from the
father was wanting, the marriage was null, and the children illegitimate :(0) but
the consent of the mother or guardians, if unreasonably withheld, might be redressed and supplied by the judge, or the president of the province :(p) and if
the father was non compos, a similar remedy was given.(q) These provisions
are adopted and imitated by the French and Hollanders, with this difference
that in France the sons cannot marry without consent of parents till thirty
years of age, nor the daughters till twenty-five ;(r)1' and in Holland, the sons
are at their own disposal at twenty-five, and the daughters at twenty.(s)1s 'l'hus
hath stood, and thus at present stands, the law in other neighbouring countries.
And it has lately been thought proper to introduce somewhat of the same folicy
into our laws, by statute 26 Geo.II. c. 33,u whereby it is enacted, that al mar
'> Co. Lltt. 79.
(p) Old. 5, 4, 1, and 20.
-) 6 & 7 W. III. Co 6. 7 & 8 W. III.
18.

Ff. 23, 2, 2, aod
{ft,
".1Fj. I, 5, 11.

Co

35. 10 Anne, Co 19.

(f)
(rl

I08t. 1, 10, 1.
Domat, of Dowries, ~ 2. ~Iootesq. Sp. L. 23, 7.

l") Vlnnius in Inst, t. 1, 1.10.

10 This proposition is too generally- expressed;
for there are various contracts between
person of full age and a minor III which the former is bound and the latter is not.
The authorities seem decisive that it is true with regard to the contract of mareiage
referred to the ages of fourteen and twelve; but it has also long been clearly settled that it
is not true with regard to contracts of marriage referred to the minority under twenty-one.
For where there are mutual promises to marry between two persons, one of the age
of twenty-one and the other under that age, the first is bound by the contract, and on
the side of the minor it is voidable; or for a breach of the promise on the part of the
person of full age, the minor may maintain an action and recover damages, but no
action can be maintained for a similar breach of the contract on the side of the minor.
Holt va. Ward Clarencieux, Str. 937. S. C. Fitzg. 175, 275.-CURISTIAN.
II The construction of the statute
seems to be, that it shall also go to the next heir
during the life of the wife, even after the death of the husband. 1 Brown Chao Rep. 23.
But the contrary has been decided in the exchequer. Amb. 73.-CHRISTIAN.
12 This is now altered to twenty-five in sons and twenty-one in daughters, and the consent of the father suffices. After those ages the parties may marry after three respectful,
but ineffectual, endeavours to obtain consent of parents. Code Civil, livre 1, title 5.C'mTTY.
11 But even in Holland, and of course in countries subjected to the Dutch civil Inw,
tho marriage of sons after twenty-five, and daughters after twenty, years of age, without
consent of parents, may, upon causes enumerated in the books, be prevented.c-Cnrrr r.
U This act is repealed by the 4 Geo. IV. C. 76; but the 16th section re-enacts the like
provisions, viz., .. that the father, if living, of a party under twenty-one years of age,
such party not being a widower or widow; or, if the father be dead, the guardian of the
-person so under age lawfully appointed; or, in case of no guardian, then the mother
of such party, if unmarried; or If there be no mother unmarried, then the guardian of
the person appointed by the court of chancery, if any, shall have authority to give consent to the marriage; and such consent is thereby required for the marriage, unless there
be no person authorized to give such consent."
It has been held that all marriages, whether of legitimate or illegitimate children, are
within the general provisions of the marriage act 26 Goo. II. C. 33, which requires all
6
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.438] rlages celebrated by license (for banns suppose notice) where either (If
the parties is under twenty-one, (not being *a widow or widower, who
lire supposed emancipated,) without the consent of the father, or, if he be not
Iiving,.of the mother or guardians, shall be absolutely void.1i A like provision
is made as in the civil law, where the mother or guardian is non compos, beyond
sea, or unreasonably froward, to dispense with such consent at the discretion of
the lord chancellor; but no provision is made, in case the father should labour
under any mental or other incapacity}' Much may be, and much has been, said
both for and against this innovation upon our ancient laws and constitution.
On the one hand, it prevents the clandestine marriages of minors, which are
often a terrible inconvenience to those private families wherein they happen
On the other hand, restraints upon marriages, especially among the lower class,
are evidently detrimental to the public, by hindering the increase of the people]
and to religion and morality, by encouraging licentiousness and debauchery
among the single of both sexes; and thereby destroying one end of society and
j!overnment, which is concubitu prohibere vago. And of this last inconvenience
tho Roman laws were so sensible, that at the same time that they forbade marriage without the consent of parents or guardians, they were less rigorous
upon that very account with regard to other restraints: for, if a parent did not
provide a husband for his daughter, by the time she arrived at the age of twentyfive, and she afterwards made a slip in her conduct, he was not allowed to disinherit her upon that account: "quia non sua culpa, sed parentum, id commisisse

cognollcitur.(t)17
(f)

KOT. 115,

i n,

marriages to be by banns or license; and, by three judges, a marriage of an illegitimate
minor, had by license with the consent of her mother, is void by the 11th section,-the
wordsfather and mother in that sectionmeaning legitimate parents. Priestly vs. Hughes,
11 East, 1. In the case of Homer VB. Liddiard, reported by Dr. Croke, it was decided
by Sir William Scott that bastards were bound by the 11th section of 26 Goo.II. c. 33.
It follows that a marriage by license, with the consent of either the putative father or
mother, will not be a compliance with the marriage act, and therefore void; and the
only methods by which the marriage of a natural child can be legally solemnized are
either after the publication of banns, or after the appointment of a guardian for the
child by the court of chancery, and then the marriage may be performed under a license
with the consent of such guardian. 1 Roper, 340....:.cHlTTY.
Ii A matter of such importance deserves to be more particularly stated: the party
under age marrying by license, if a minor, and not having been married before,must have
the consent of a father, if living; if he be dead, of a guardian of his person lawfully appointed; if there be no such guardian, then of the mother if she is unmarried; if there
be no mother unmarried, then of a guardian appointed by the court of chancery. I
have been inclined to think that the words lawfully appointed comprehend a guardian appointed by the father, a guardian appointed by the court of chancery, and also, where
such guardian can exist, a socage guardian, he being a guardian of the person of the
ward appointed by the law itself.-CuRISTIAN.
16 But a provision for this will be found in the 4 Geo, IV. c. 76, s, 11, by which it is
enacted, that in case the father of the party under age be non compos mentis, or the
guardian or mother, or any of them whose consent is made necessary,10 the] 6th section
mentioned, to the marriage of such party. be non composmentis, or in parts beyond the
seas, or shall unreasonably, or from undue motives, withhold consent to a proper marriage, then the party may apply by petition to the lord chancellor, lord keeper, or the
lords commissionersof the great seal of Great Britain for the time-being,master of the
rolls, or vice-chancellorof England; and, if it appear proper, they shall declare the same
to be so, and such declaration shall be taken to be as effectualas if the father, guardian
or guardians, or mother of the person so petitioning, had consented to such marriage.CnITTY.
17 The commentator's profound observation as to this effect of those restraints put
upon marriage has been, and is, amply confirmed; but stat. 3 Geo, IV. c. 75 imposed
still greater restraints, and the immediate consequence WM a very general disregard,
Indeed, of the marriage rite altogether. Within a year the act was given up, and the
present statute substituted, leaving publication by banns nearly upon the former footing.

-CHITTY.

The statute 26 Geo. II. c. 33 is repealed lIy the 3 Geo.IV. c. 75i and the 4 Geo,IV. c.
existing marriage act. The great distinction between the policy of tb.

rs is now the
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4. A fourth incapacity is want of reason; without a competent share of
which, as no other, so neither can the matrimonial contract, be valid.(ll) It was
formerly adjudged, that the issue of an idiot was lc!?itimate, and consequently
that his marriage was valid. A strange determination!
since consent is absolutely requisite to matrimony, and neither idiots nor lunatics are capable of consenting to any thing. And therefore the civil law judged much more sensibly
when it made such deprivations ( freason a previous impediment; *though [*439
not a cause of divorce, if they happened after marriage.(v) And modern
.
resolutions have adhered to the reason of the civil law, by determining(w) that
the marriage of a lunatic, not being in a lucid interval, was absolutely void. But
as it mi!?ht be difficult to prove the exact state of tho party's mind at tho actual
eolcbratlon of tho nuptials, upon this account, concurring with some private
fumily(x) reasons, the statute 15 Geo. II. c. 30, has provided that tho marriage
of lunatics and persons under phrenzies, if found lunatics under a commission.
or committed to the care of trustees by any act of parliament, before ~hey are
declared of sound mind by the lord chancellor or the majority of such trustees,
shall be totally void.18
Lastly, the parties must not only be willing and able to contract, but actually
must contract themselves in due form oflaw, to make it a good civil JIUlrriage.1I
Any contract made, per verba de presenti, or in words of the present tense, and
in case of cohabitation per verba de futuro also, between persons able to contract,
(-) 1 RoIL Abr. SliT.
(0) Ff. 23, lit. 1, l. 8, and tit. 2, L 16.

(.. ) Morrison's case, coram Ihl(gat.
(0) See private acts, 23 Oeo. IL c. 6.

former and the latter statute is, that the latter reverts to the old principle of punishing
clandestine marriages by loss of property, &c., but does not violently make void a contract actually entered into. It therefore abounds in provisions for securing nn assurance
before marriage that the parties are of proper age and have proper consent. and with
punishments where such provisions are broken through; but" these irregularities are not
allowed to avoid the marriage when solemnized.-CoLERIDGE.
The statute 6 &. 7 Wm. IV. c. 85 (explained by the 1 Vict. c. 22, and 3 &. 4 Vict. c. ;~)
was passed for the relief of those who scrupled at joining in the services of the established
church, and was the result of a long and arduous struggle carried on for many years
in and out of parliament.
It provides for places of religious worship other than the
churches and chapels of the establishment, being registered for the solemnization of
marriages therein; and it also enables persons who WISh to do so to enter into this contract without any religious ceremony whatever.
It is, therefore, no longer essential to
the validity of a marriage, either that it should be solemnized in a parish-church or
public chapel, or be performed by a. person in holy orders; but whether celebrated in
facie ecclesie, or (under the provisions of the a.bove-mentioned
statute) in a place of
religious worship, or in the presence merely of the superintendent
registrar of births,
deaths, and marriages, the officer before whom civil marriages may be performed, the
contract must be preceded and accompanied by certain circumstances of publicity, or entered into in virtue of a license obtainable only on proof by affidavit that there is no
le~al impediment to the marriagec-c-Kzan,
8 Till the 2 &. 3 Edw. VI. c. 21, the clergy in this country were prohibited
to marry,
by various laws and canons; a statute in the 31 Hen. VIII. c. 14, having even made it
felony.
But the legislature, by 2 &. 3 Edw. VI. c. 21, repealed the laws and canons
which imposed that severe restriction upon the clergy, and granted them the same
indulgence that the laity enjoyed.
But this statute, like all the other reforms in the
church, was repealed by queen :Mary, and it was not revived again till the 1 Jac. I. c. 25,
though the thirty-nine articles had been passed in convocation in the fifth year of the
reign of queen Elizabeth, the 32d of which declares that it is lawful for the bishops,
priests, and deacons, as for all other Christian men, to marry at their own discretion.
The clerks in chancery, though laymen, were not allowed to marry till stat. 14 &; 15
Hen. VIII. c. 8. And no lay doctor of civil law, if he was married, could exercise any
ecclesiastical jurisdiction till 37 Hen. VIII. e. 7. 2 Burn's Ec. L. 418.-0HRISTIAN.
18 Fraud
will sometimes be a ground for annulling the marriage; as on account of
banns having been published, or license obtained, under false names, (1 Phil. Eco. C. 133
293, 224, 230, 375. 2 Phil. 14, 104, 365;) but unless the name was assumed for the pur.
pose of defrauding the other party, or the parents, the circumstance of tho marnage
being in a fictitious name will not invalidate it. 3 Maule &. S. 250, 538. 1 Phil. 147. 2
Phil. 12. Error about the family or fortune of the individual, though produced by disingenuous representations,
will not at all affect the validity of a marriage. 1Phil. E C.
13;.- .cHITTY.
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was before the late act deemed a valid marriage to many p~rposesj and the
parties might. be compelled in the spiritual courts to celebrate it in facieecclcsios
But these verbal contracts are now of no force to compel a future marriage.(y)
Neither is acy marriage at present valid, that is not celebrated in some parish.
church or public chapel," unless by dispensation from the archbishop of Canter.
bury. It must also be preceded by publication of banns, or by license from tho
spiritual judge. Many other formalities are likewise prescribed by the act; the
neglect of which, though penal, does not invalidate the marriage.
It is held to
be also essential to a marriage, that it be performed by a person in orders j(z)
though the intervention of a priest to solemnize this contract is merely juriB
fr,0sitivi, and not juris naturalis aut divini: it being said that pope Innocent the
'I'hird was the first who ordained the celebration of marriage in the ehurchjfe)
*410] before *which it was totally a civil contract, And, in the times of the
grand rebellion, all marriages were performed by the justices of the
peace; and these marriages were declared valid, without any fresh solemnization, by stat. 12 Car. II. c. 33. But, as the law now stands, we may upon the
whole collect, that no marriage by the temporal law is ipso facto void, that is
celebrated by a pcrson in orders,-in
a parish-church or public chapel, or elsewhere, by special dispensntlon.c-In
pursuance of banns or a license,-between
single persons,-oonsenting,-of
sound mind,-and
of the age of twenty-one
rears ;-or of the age of fourteen in males and twelve in females, with consent
of parents or guardians, or without it, in case of widowhood. And no marriage
is voidable by the ecclesiastical law, after the death of either of the parties; nor
during their lives, unless for the canonical impediments of precontract, if that in.
deed still exists j of consanguinity j and of affinity, or corporal imbecility, subsisting previous to their marriage.
n.· I am next to consider the manner in which marriages ma)' be dissolved;
and this is either by de"ath, or divorce. There are two kinds of divorce, the
one total, the other partial; the one a vinculo matrimonii,(b) the other merely a
mensa et thoro. The total divorce, a vinculo matrimonii, must be for some of the
canonical causes of impediment before mentioned, and those existing before the
marriage, as is always the case in consanguinity j not supervenient, or arising
afterwards, as may be the case in affinity or corporal imbecility."
For in cases
of total divorce, the marriage is declared null, as having been absolutely unlawful ab initio: and the parties are therefore separated pro salute animarum: for
which reason, as was before observed, no divorce can be obtained, but during
the life of the parties, The issue of such marriage as is thus entirely dissolved.
are bastards,(c),12
(,) Stat. 26 Goo. II.
(.) Salk. 119.
(0) Moor, liO.

Co

33.

(6)" From the bands of matrimony ...
(.) Co. Lilt. 235.

20 The marriage act requires that the marriage shall be celebrated in some parish-church
or public chapel where banns had been usually published; i.e. before the 25th of March,
1754. In consequence of this construction, the court of King's Bench were obliged to
declare a marriage void which had been solemnized in a chapel erected in 1765. Doug.
659. And as there were many marriages equally defective, an act of parliament WM
Immediately passed which legalized all marriages celebrated in such churches or chapela
since the passing of the former marriage act; and it also indemnified the clergymen
from the penalties they had incurred. 21 Geo. III. c. 53.-CURISTIAN.
21 The impotency of the husband .It the time of the marriage to consummate it, and
still continuing, is ground for annulling it, though the husband was ignorant of his constitutlonal defects. 2 Phil. Eo. C. 10.-CllITTY.
Corporal imbecility may arise after the marriage, which will not then vacate the marriage, because there was no fraud in the ori~nal contract; and one of the ends of
mal riage-viz .• the legitimate procreation of children=-may have been answered: but no
kindred by affinity can happen subsequently to the marriage; for, as affinity always
depends upon the previous marriage of one of the parties so related, if a husband and
wife are not so related at the time of the marriage they never can become so afterwards.
-CURISTIAN
.
., In these divorces the wife, it is said, shall receive all again that she brought with
her; because the nullity of the marriage arises through some impediment; and t he goods
'If the wife were given for her advancement in marriage, which now ceaseth, But this
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Divorce a mensa et thoro is when the marriage is just and lawful ab initio, and
therefore the law is tender of dissolving *jt; but, for some supervenient
[""441
cause, it beco-nes improper or impossible for the parties to live together:
as in the case of intolerable ill temper," or adultery, in either of the parties.
For the canon law, which the common law follows in this case, deems so highl,
and with such mysterious reverence of the nuptial tic, that it will not allow It
~ be unloosed for any cause whatsoever, that arises after the union is made."
And this is said to be built on tho divine revealed law; though that expressly
assigns incontinence as a cause, and indeed the only cause, why a man may put
away his wife and marry another.(d) The civil law, which is partly of pagan
original, allows many causes of absolute divorce; and some of them pretty
sovere ones: as, if a wifo goes to the theatre or the public games, without the
knowledge and consent of the husband;(e) but among them adultery is the
principal, and with reason named the first. (f) But with us in England adultery
IS only a cause of separation from bed and board :(g) for which the best reason
that can be given, is, that if divorces were allowed to depend upon a matter
(01) Matt. xix. 9.
(') b'O'C.ll7,

Oxl,6, 17, B.
(,) lIoor, 683.

(.f)

i.& where the goods are not s~ent; and if the husband give them away during the coverture without any collusion, It shall bind her: if she knows her goods are unspent, spe
may bring an action of detinue for them; but, as to money, &c., which cannot be known,
she must sue in the spiritual court. Dyer, 62.
This divorce enables the parties to marry again, and to do all other acts as if they had
never been married. Com. Dig. Bar. and Feme, C. 1 and C. 7. lIoore Rep. 666. Ca. 9, 10.
1 Salk. 115, 6. Cro. Eliz. 908. 3 Mod. 7l. Oro. Car. 463. And after this divorce, the
liability of the husband for the debts of the woman does not- continue. Gow. C. N. p. 10.
A sentence of divorce stands in force till reversed on appeal. 1 And. 185. 2 Lev. 169.
5 Co 98, b. So a sentence for nullity of a marriage in cau.sa.jacitaiionis maritagii. Carth.
225. And if the parties die, an examination will not be allowed to prove an heir contrury. Cro. J. 186. 7 CO.43.-CHITTY.
23 It may be doubted whether ill temper alone is a ground for a divorce a
et thoro:
the policy of the law is to consider marriage indissoluble, and the court is slow to interfere, except where something appears which renders cohabitation unsafe or is likely to
be attended with injury to the person or to the health of the party applying. It is .no
less truly than beautifully said by Sir W. Scott, in the case of Evans vs. Evans, 1 lIagg.
Rep. 36, that" though in particular cases the repugnance of the law to dissolve the
obligations of matrimonial cohabitation may operate with great severity upon individuals,
yet it must be carefully remembered that the general happiness of the married life is
secured by its indissolubility.
'When people understand that they must live together,
except for a very few reo.sons known to the law, they learn to soften by mutual accommudation that yoke which they know they cannot shake off. They become good
husbands and good wives from the necessity of remaining husbands and WIVes; for
necessity is a powerful master in teaching the duties which it imposes. If it were once
understood that upon mutual disgust married persons might be le~ally separated, many
couples who now pu.ss through the world with mutual comfort, WIth attention to their
common offspring and to the moral order of civil society, might have been at this
moment Irving in a state of mutual unkindness, in a state of estrangement from their
common offspring, and in a state of the most licentious and unreserved immorality.
In
this co.se, as in many others, the happiness of some individuals must be sacrificed to the
greater and more general gOOd."-CoLERIDGE.
2' But the husband and wife may live separate by agreement between themselves and
a trustee; and such agreement is valid and binding, and may be sued upon, if it be not
prospective in its nature as for a future separation, to be adopted at the sole pleasure of
the wife, the parties being, at the time of making the agreement, living together in a
state of amity. See Jee vs. Thurlow, 2 Bar. & C. 547. 4 Dowl, & R. 11. 2 East, 283. 6
East, 244. 7 Price, 577. 11 Ves. 529.
If after this agreement to live separate they appear to have cohabited, equity will
consider the agreement as waived by such subsequent cohabitation; (1 Dowes's Rep. 2.~5;
Moore, 874; 2 Peere W. 82; 1 Fonbl. 106; as notes, 2 Cox, Rep. 100; Bunb. 187; 11 es.
526, 537;) or if, the agreement being in consequence of the wife's elopement, the husband offer to take her again. 1 Vern. 52.
But at law, the wife being guilty of adultery is no oar to a claim made by her trustee
under a separation-deed for arrears of annuity, there being no clause that the deed
should be void on that account. 2 Bar. & Cres. 547. 4 D. & R. 11 S. C.-CHlTTY.
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within the power of either of the parties, they would probably be extremely
frequent; as was the case when divorces were allowed for canonical disabilities,
on the mere confession of. the parties,Ch) which is now prohibited by the
('.Unons.CO°SIIowever divorces a vinculo matrimonii, for adultery, have of late
years been frequently granted by act of parliament,"
In case of divorce a mensa et thoro, the law allows alimony to the wife: which
is that allowance which is made to a woman for her support out of the husband's
estate- being settled at the discretion of the ecclesiastical judge, on consideration
of all the circumstances of the case. This is sometimes called her estovers,'rIfO!
which, if he refuses payment, there is, besides the ordinary process of exeommunication, a writ at common law de esunxriis habendis, in order to recover it. CD
*44 <)] . It is generally proportioned to the 1 ank and quality of *the parties. But
... in case of elopement, and living with an adulterer, the law allows her no
alimony.(k)
III. Having thus shown how marriages may be made, or dissolved, I come
now, lastly, to speak of the legal consequences of such making, or dissolution.
By marriage, the husband and wife are one person in law:(l) that is, the very
bcing or legal existence of the woman is suspended durill.g the marriage, or at
least is incorporated and consolidated into that of the husband: under whose
wing, protection, and cover, she performs every thin~; and is therefore called in
our law-french e feme-cooeri.fcemina viro co-operta ; IS said to be covert-baron, or
under the protection and influence of her husband, her baron, or lord; and her
condition during her marriage is called her coverture= Upon this principle, of
2 ~Iod. 314.
Can. 1603, Co ios,
(I) 1 LeT. 6.
(1)
(I)

Cow.I, tit. AlimODY.
(I) Co. Lilt. 12.
(»

211 With respect to confessions of adultery, the rule in the ecclesiastical courts seems
now to be that they are very objectionable grounds for a sentence of divorce, and to be
received with the greatest caution; but that when proved to the satisfaction of the
court to be perfectly free from all suspicion of collusion, they may be sufficient. See
1 Haggard's Rep. 304. 3 id. 189, 316.-CoLERIDGE.
26 For the purpose of obtaining this divorce by a bill in parliament, it is necessary that
on the petition for the bill to the house of lords (where such bill usually originates) that
an official copy of the proceedings and definitive sentence of divorce a mensa et thoro
in the ecclesiastical courts, at the suit of the petitioner, shall be delivered at the bar on
oath. Upon the second reading of the bill, the petitioner must attend the house to be
examined at the bar, if the house think fit, whether there is any collusion respecting the
act of adultery, or the divorce, or any action for crim. con.; and whether the wife was
living apart from her husband under articles of separation.
In all divorce bills must btl
contained a clause, prohibiting the offending parties from intermarrying with each other,
(but this clause is generally struck out in the committee, and the act passed without it,)
and evidence must be given in the committee of the house of commons on the bill, that
an action for damages has been brought against the seducer, and judgment for the plain.
tiff had thereon, or a sufficient reason given why such action was not brought, or judgraent obtained. See the standing orders of the two houses. The proof of a verdict at
law may be dispensed with where the circumstances are such that the adultery of the
wife can be proved by satisfactory evidence, and where at the same time it is impossible
for the husband to obtain a verdict in an action at law. It was dispensed with in the
case of a naval officer, whose wife had been brought to bed of one child in his absence
upon duty abroad, and upon his return was far advanced in her pregnancy with the
second, and where he could not discover the ~ather. So in another case, where a marriod woman had gone to France, was divorced there, and had married a Frenchman. It
would also be dispensed with if the adulterer should die before the husband could obtain a verdict.
.
In case of divorce for the adultery of the wife, the legislature always interferes to mak l1
her an allowance out of the husband's estate, and for this most just, humane, and moral
reason, that she may not be driven by want to continue in a course of vice. Per Best, J.
4 D. & R. 17.-CHITTY.
It A word used by Bracton to signify any kind of aliment.
And stat, 6 Edw. I. e...
pl:ts it as an allowance for meat or cloth. The modern acceptation of the word, if one
It have, refers to house-bote, hay-bote, and plough-bote.c-Cmrrr
28 'Vhatever may be the origin of jeme-covert,
it is not perhaps unworthy of observation,
that it nearly corresponds in its signification to the Latin word nupta ; for that is deeived
1 nubendo, t», ugendo, because the modesty of the bride, it is said, was so much consulted
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a union of person in husband and wife, depend almost all the legal rights, duties,
and disabilities, that either of them acquire by the marriage. I speak not at
present of the rights of property, but of such as are merely personal. For this
reason, a man cannot grant any thing to his wife, or enter into covenant with
her :(m) for the grant would be to suppose her separate existence; and to covenant with her, would be only to covenant with himself: and therefore it is also
generally true, that all compacts made between husband and wife, when single,
are voided by the intermarriage.(n)2lI A woman indeed may be attorney fo" her
(-) Co. Lltt. 112.

(") Cro. Car. 661.

by the Romans upon that delicate occasion, that she was led to her husband's hon; ..
covered with a veil.-CHRISTIAN.
:<8 The husband
and wife being one person in law, the former cannot, after marriage,
by any conveyance of common law, give an estate to the wife, (Co. Litt. 112, n., 187, b.,}
nor the wife to the husband.
Co. Litt.187, b. But the husband may grant to the wife
by the intervention of trustees, (CO. Litt. 30;) and he may surrender a copyhold to her
use. A husband cannot covenant or contract with his wife, (Co. Litt.112, a.;) though he
may render his contract bindiug, if entered into with trustees; for unless by particular
custom, as the custom of York, (Fitz. Prescription, 61. Bro. Custom, 56,) a feme covert
is incapable of taking any thing of the gift of her husband, (Co. Litt. 3,) except bl' will.
Litt. s, 168. 2 Vern. 385. 3 Atk. 72. 1 Fonblanque on Eq. 103.
But in equity, gifts between husband and wife are supported, (1 Atk. 270. 2 Ves. 666
1 Fonb. on Eq. 103. 3 P. Wms. 334,) unless in fraud of creditors, &c., or where the gifl
is of the whole of the husband's estate. 3 Atk. 72. 2 Yes. 498.
But though in equity the wife may take a separate estate from her husband in respect
of a gift, and even have a decree against her husband in respect of such estate, (I Atk.
278,) or avail herself of a charge for payment of hill debts, (Prec. Ch. 26,) yet if she do
not demand the produce during his life, and he maintains her, an account of such separate estate shall not be carried back beyond the year. 2 P. Wms. 82, 341. 3 P. Wms. 355.
2 Ves. 7,190, ne. 16 Ves.126. 11 Ves. 225. 1 FonbI. on Eq. 10·1. 1 Atk. 269. 1 Equ.
(t,a.Ab. 140, pl, 7.
By 27 Hen. VIII. the husband may make an estate to his wife; as if he make a feoffment to the use of his wife for life, in tailor in fee, the estate will be executed by the 27
Hen. VII!., and the wife will be seised. Co. Litt. 112, a. So if the husband covenant
to stand seised to the use of his wife, (id. a, b.;) and this where, by custom, he might
devise at common law. Litt. s. 168. So where the husband or wife act en auter droit,
the one may make an estate to the other; as if the wife has an authority by will to sell,
"he may sell to her husband.
Co. Litt. 112, a,
At law, if a man make a bond or contract to a woman before marriage, and they
afterwards intermarry, the bond or contract is discharged.
Cro. Car. 551. 1 Lord
naym.515.
So if two men make a bond or contract to a woman, or e contra, and one of them
marries with her, the bond, &c. is discharged, (Cro. Car. 551,) though it be intended for
the advantage of the wife during the coverture, as that she shall have such rents, &c. at
her disposal.
Ca. Ch. 21,117.
But a covenant or contract by a man with a woman is not destro,Yed by their marriage,
where the act to be performed is future, to be done after the marriage is determined; as
to leave his wife so much after his death. Hut.17.
Hob. 216. 2 Cro. 571. Cro. Car. 376.
1 Ch. Ca. 21. 1 Salk. 326. Palm. 99. Carth. 512. Com. Dig. B. & F. D. 5 T. Rep. 381.
So the marriage does not defeat a breach before. Skin. 409. And the courts of equity
admit a debt in prresenti, or which might arise during coverture, to be extinguished at
law by the marriage, upon the notion that husband and wife are but one person in law,
and cannot sue each other; yet as they may sue each other in equity, a bond or other
security, though void at law, shall be sustained in equity, at least as evidence of an
agreement.
2 P. Wms. 243. 2 Vern. 480, 481. 2 Atk. 97. Prec, ChAI. Dick. 140. .And
an agreement to make a marriage settlement shall be decreed in equity after the marriage, though it W3li to be made before the marriage,
2 Vent. 343. So an agreement
to permit the wife to dispose of so much money during her coverture.
Dub. 1 Ver.409.
And if a wife charge her estate with payment of her husband's debts, or apply her separate estate to such purpose, and it does not appear to have been intended by her as a
gift to her husband, equity will decree the husband's assets to be applied in exoneration
of her estate, or in repayment of the money advanced.
2 Vern. 347, 689. 1 Bro. P. C.I.
2 Vern. 604. 1 P. Wms. 264. 2 Atk. 384. 1 Fonb. on Eq. 102, 103.-CIIITTY.
When husband and wife join, according to the provisions of a statute law, in conveying
the wife's land to a third person, and such third person reconveys to the husband, the
hl1s1'811dacquires a title in his own right. Jackson va. Stevens, 16 Johns. 110. Meriam
3411
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'nusband ;(0) for th3t impllea no separation from, but it! rather a representation
of, her lord. And a husband may also bequeath any thing to his wife by will;
tor that cannot take effect till the coverture is determined by his death.(p)1O
The husband is bound to provide his wife with necessaries by law, as much as
himself; and, if she contracts debts for them, he is obligcd to pay them ;(q) but
for any thin~ besides necessaries he is not chargeable.(r)
Also if a wife elopes,
*443] and lives with another man, the husband is *not chargeable even for
necessaries ;(8) at least-if the person who furnishes them is sufficiently
apprized of her elopement.(t)Sl
If the wife be indebted before marriage, th»
('} F. N. B. 27.
(" Co. Litt.112.
(f Salk. 118.

(rl 18id. 1~.
(.) Stra. 617.

t') 1 Lev. 6.

Harson, 2 Barb. Ch. Rep. 232. A husband cannot convey land directly to his wife,
but he may convey it to trustees for her use. Abbott V8. Hurd, 7 Blackf. 510. A married
woman who, by virtue of any statute, joins her husband in the conveyance of her land
by deed, is nevertheless not bound personally by any of the covenants eontained therein,
further than they may operate by way of estoppel. Fowler VS. Sheane, 7 Mass. 14.
Aldridge V8. Burleson, 3 Blackf.201.
Den VS. Crawford, 3 HaIst. 90. Wadleigh V8. Glines,
Ii N. Hamp, 17. Shelton V8. Deering, 10 B. Mon. 405. So if she have a power of appointmcnt for her separate use and disposal, she may execute the same for the benefit of her
husband. Hoover V8. The Samaritan Society, 4 Whart. 445.-SU.!RSWOOD.
so.A donatio causa mortis by a husband to his wife may also be good, as it is in the
nature of a legacy. 1 P. Wms. 441.-CHITTY.
31 I do not imagine that the liability of the husband to discharge the contracts of his
wife depends on the principle of a union of person, but on that of authority and assent
expressed or implied. This principle borne in mind is a clew to almost all the decisions:
thus, first, during cohabitation, it may be presumed that the husband authorizes his
wife to contract for all necessaries suitable to his degree; and no misconduct of hers
during cohabitation, not even adultery, which he must therefore be supposed to be ignorant
of or to have forgiven, can have any tendency to destroy that presumption of authority.
But if that presumption be removed, either by the unreasonable expensiveness of the
goods furnished, or by direct warning, the liability falls to the ground. Secondly, cohabitation may cease either by consent, the fault of the husband or of the wife: in the first
case, if there be an agreement for a separate allowance to the wife, and that allowance be
paid, it operates as notice that she is to be dealt with on her own credit, and the husband is discharged; if there be no allowance agreed on, or none paid, then it must be
presumed that she has still his authority to contract for her necessaries, and he remains
liable. In the second case, in which it is improbable that any allowance should be made,
the husband is said to send his wife into the world with general credit for her reasonable
expenses. This is upon the general principle that no one shall avail himself of his
":>wnwrong: by the common law, the husband is bound to maintain his wife, and when
he turns her from his house he does not thereby discharge himself of that liability,
which, still remaining, is a ground for presuming an authority from him to her to contract for reasonable necessaries. Against this presumption no general notice not to
deal with her shall be allowed to prevail; but where there is an express notice to any
particular individual, that person cannot sue upon contracts afterwards entered into "Vith
her. In the last case there is no ground for the presumption of authority: the law does
not oblige a husband to maintain an adulteress who has eloped from him, and whose
situation has thus become publie ; and therefore it will not be inferred that he has
given her authority to bind him by contracts, and there will be no necessity for notice
to rebut an inference which does not arise. See the cases collected and arranged, 1
Selw. N. P. 275, 284.-CoLERlOOF.
If a wife elopes from her husband, though not with an adulterer, the husband is not
liable for any of ber contracts, though the person who gave her credit for necessaries
had no notice of the elopement. But if she offers to return, and her husband refuses to
receive her, his liability upon her contracts for necessaries is revived from that time, notwithstanding notice not to trust, McCutchen V8. McGahay, 11 Johns. 281. Cunningham
es, Irvin, 7 S. & R. 247. McGahay V8. Williams, 12 Johns. 293. Kimball V8. Keeps, 11
Wend. 33. Hunter V8. Boucher, 3 Pick. 289. Brown vs. Patton, 3 Humph. 135. Fredd
118. Eves, 4 Harring. 385. The uuthority and assent of the husband to the contract of the
wife for necessaries are implied where the conduct of tho husband prevents conabitation.
Cary vs. Patton, 2 Ashmead, 140. Billing V8. Pilcher, 7 B. Monroe, 458. If the wife
carry on business with the knowledge of the husband, it will be presumed to be with his
consent, and he will be responsible on her contracts made in the course of it. McKinley
lit. McGregor, 3 'Vharton, 369. The power of a wife to bind her husband by her contracts
Iepends upon the fact of agency alone, express or implied,-she
having.rae wife, no
118.
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husband is bound afterwards to pay the debt; for he has adopted her and her
circumstances together.(uy'
If the wife be injured in her person or her property, she can bring no action for redress without her husband's concurrence,
and in his name, as well as her own :(v) neither can she be sued without making
the husband a defendant.(w) There is indeed one case where tho wifo shall sue
and be sued as a feme sole, viz. where the husband has abjured tho realm, or is
banished,(x) for then he is dead in law; and, the husband being thus disabled to
sue for or defend the wife, it would be most unreasonable if she had no remedy,
or could make no defence at all.33 In criminal prosecutions, it is true, the wifo
may be indicted and punished separately;CY) for the union is only a civil union."
But in trials of any sort they are not allowed to be witnesses for, or against, each
other :(z) partly because it is impossible their testimony should be indifferent,
but principally because of the union of person; and therefore, if they were ad.
mitted to be witnesses/or each other, they would contradict ono maxim oflaw,
"nemo in propria cau.~a testis esse debeti"(a) and if against each other, they would
contradict another maxim, "nemo tenetur seipsuni accusare."(b)SS But, where the
(w) 3 Mod. 1, 6.
Salk. 119. 1 Roll. Abr. 3U.
(..) Bro. Error, 173. 1 Leon. 312. 1 Sid. 120. ThIs WlUI
IIlBOthe practice In the conrta of Athens. Pott. AnlJ'l. b. 1,
c.21.
(I)

(.) Co. Lltt. 133.
(.) III.wk. P. C. 3.
2 lIawk. P. C.431.
(oJ" No one Is allowed to be a witDess in his (,...... cansa"
(0)" No one Is bound to accuse hIlnseJf."

(I)

original and inherent power to bind him by any contract.
Sawyer VS. Cutting, 23 Verm.
486.--SUARSWOOD.
32 But though the husband
has had a great fortune with his wife, if she dies before him,
ie is not liable to pay her debts contracted
before marriage, either at law or in equity,
unless there be some part of her personal property which he did not reduce into his
possession before her death, which he must afterwards recover as her administrator;
and to the extent of the value of that property he will be liable to pay his wife's debts
dum sola which remained undischarged
during the coverture.
1 P. 'Vms. 468. 3 P.
Wms.409.
Rep. T. Talb. 1i3.-CIlRISTIAN.
He is liable for her debts dum sola, even though he be an infant, but not liable after
her death or after divorce, unless they have been prosecuted to judgment against him
before that.
Roach 1'B. Quick, 9 Wend. 238. Waul VB. Kirkman, 13 S. & :U. 599. Morrow VB. 'Vhitesides, 10 n Monr, 411. After the coverture has ceased, a woman may be
proceeded against at law for a debt which she owed previous to the marriage.
Clarke
liS. Windham,
12 Ala. i98.--SnARswooD.
13 A mere temporary absence of the husband does not subject his wife to be sued as 8
feme Bole. Robinson liS. Reynolds,
1 Aiken, 1i4. Rogers VB. Phillips, 3 Eng. 366. An
absence of seven years, which raises a presumption of his death, does. Boyer va. Owens,
1 Hill S. C. 8. King V8. Paddock, 18 Johns. 141. So also if the husband actually deserts
the wife without the intention of returning.
Gregory VB. Paul, 15 Mass. 31. Starrett VB.
Wynn, 17 S. & R. 130. Gregory VS. Peirce, 4 Metc. 478. Arthur va. Broadnax, 3 Ala.
557. James es, Stewart, 9 ibid. 855. So in case of 8 divorce a mensa et thoro. Pierce va.
Burnham, 4 Metc. 303.--SIIARSWOOD.
Sf In many inferior
misdemeanours
the law holds the wife responsible for her own
conduct.
For instance, if she receives stolen goods of her own separate act without the
privity of her husband. Hale P. C. 516. A feme covert may be indicted alone for a riot,
(Dalt. 447,) or for seIling gin against the statute 9 Geo. II. c. 23, (Stra. 1120,) or for being a
common scold, (6 Mod. Rep. 213, 239,) for assault and battery, (Salk. 384,) for keeping
a gaming-house, (10 Mod. Rep. 335,) for slander or trespass, (RoIL Abr. 251,) for keeping
a bawdy-house without the concurrence of her husband, (10 Mod. Rep. 63,) and though
she has obtained his consent she is still punishable.
1 Hawk. P. C. c. 1, s, 12. Lord
Mansfield says, "a feme covert is liable to be prosecuted for crimes committed by her ;"
and Mr. Justice Wilmot, in the same case, observed, "the husband is not liable for the
criminal conduct of his wife." See Rex VB. Taylor, 3 Burr. 1681. Wherl} a wife, by her
husband's order and procuration, but in his absence, knowingly uttered a forged order
..nd certificate for the payment of. prize-money', it was held that the presumption of
coercion at the time of uttering did not arise, as the husband was absent, and the wife
was properly convicted.
Russell & R. Cro. C. 21O.-CnITTY.
iii The statute
16 & 17 Vict. c. 83 enacts that husbands and wives of parties shall be
competent and compellable to give evidence on behalf of either party; but neither can
be' compelled to disclose any communication
during marriage, and neither is a competent witness in a criminal proceeding, or in any proceedings instituted in consequence
of adultery.c-Srswasr,
In a suit to which the trustee of a married woman is a party, her husband, althougb
351
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offence 18 directly against the person of the wife, this rule has been usually dispensed with jCc) and therefore, by statute 3 Hen. VII. c. 2, in case.a woman be
forcibly taken away, and married, she may be a witness against such her husband. in order to convict him of felony. For iu this case she can with no propriety be reckoned his wife j because a main ingredient, her consent, was wanting
to the eontract : and also there is another maxim of law, that no man shall take
*444] advantage of his own wrong j which the *ravisher here would do, if, by
forcibly marrying a woman, he could prevent her from being a Witness
who is perhaps the only witness to that very fact.
In the civil law the husband and the wife are considered as two distinct persons, and may have separate estates, contracts, debts, and injuries jCd) and therefore in our ecclesiastical courts, a woman may sue and be sued without her
nusband.(e)
But though our law in general considers man and wife as one person, yet
there are some instances in which she is separately considered j as inferior to
him, and acting by his compulsion.
An~ therefore all deeds executed, and acts
done, by her, during her coverture, are void j except it be a fine, or the like
matter of record, in which case she must be solely and secretly examined, to
learn if her act be voluntary.(f)
She cannot by will devise lands to her husband, unless under special circumstanccs;
for at the time of making it she is
supposed to be under his coercion.(g)36 And in some felonies, and other inferior
crimes, committed by her, through constraint of her husband, the law excuses
her :Ch) but this extends not to treason or murder,"
The husband also, by the old law, might give his wife moderate eorrcction.Ij)
For, as he is to answer for her misbehaviour, the law thought it reasonable to
intrust him with this power of restraining her, by domestic chastisement, in tho
same moderation that a man is allowed to correct his apprentices or children;
for whom the master or parent is also liable in some cases to answer. But this
('J St..te TrIal&, TO\. L Lord Audley'. case. Str&. 633.
(~) Cod. 4, 12, 1.
(.) 2 Roll. Abr. 298.
V) Lltt. U 669, 670.

<'J Co. Lltt. 112.

(oJ 1 Hawk. P. C. 2.
Ibid. 130.

(I)

he has no interest in the subject of the trust, cannot be a witness for the trustee, because
his wife has an interest.
Burrell es, Bull, 3 Sandf. Ch. Rep. 15. Hodges va. The Bank,
13 Alabama, 455. Footman vs. Pendergrass, 2 Strob. 317.
The widow is not as such disqualified as a witness in a case in which her husband had
an interest.
She may testify to any fact within her personal knowledge, but not to any
thing disclosed by his communications with her. As to all communications
thus made
in the close confidence of the marriage relation, the law stops her mouth forever.
Edgell va. Burnett, 7 Yermo 506, 534. Pike va. Hayes, 14 N. Hamp.19.
It has been held,
however, that after a wife has been divorced from her husband, she will not be permitted
to testify against him in respect to transactions which took place prior to the divorce
and during the coverture.
Barnes V8. Camack, 1 Barbour, 392. COoke va. Grange, 48
Ohio, 526.-SIIARSWOOD.
.
36 A married
woman, with the assent of her husband, may make a will, by way of appointment, of the personal property at her disposal.
She cannot, even with the assent
of her husband, make a devise of lands, so as to render the will effectual against her
heir, unless it be in virtue of the provisions of some statute, or of a power granted to
her in the original creation of the estate.
Nor does the circumstance of her surviving
her husband render valid the will of a married woman, unless she republishes it after
his death.
Osgood va. Breed, 12 Mass. 525. Banks va. Stone, 13 Pick. 420. Marston va.
Norton, 5 N. Ramp. 205. Thomas V8. Folwell, 2 Wbart. 11. Newlin va. Freeman, 1
Iredell,514.
A husband may revoke his assent to a will made by his wife of her personal
estate; but it must be done before the probate of the will. 'Wagner's Estate. 2 Ashm.
448 -SHARSIVOOD.
37 The wife is not indictable
for offences committed by the command of or in company
with her husband, unless the crime is malum in lie, or where the wife may be presumed to
be the principal agent.
If, however, she commit any indictable offence without the
presence or coercion of her husband, she alone is responsible.
Commonwealth va. Neal,
10 Mass. 152. Commonwealth v.~.Lewis,1 Mete. 151. State va. Parkerson, 1 Strob. 169.
Davis va. The State, 15 Ohio, 72. If a married woman commits a misdemeanour with the
concurrence of her husband, the husband is liable. Williamson us, The State. 10 Ala
hama, 431.-SHARSWOOD.
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power of correction was confined within reasonable boundh,(J) and the husband
was prohibited from using any violence to his wife, aliter quam ad virum, ex caUS,1
reqiminis et castiqationis uxoris sure, licite et rationabiliter pertinet. Th" [*445
civil law gave the husband the *same, or a larger, authority over his
wife: allowing him, for some misdemeanours, flaqellis et fustibus aeriter verberare
uxorem. for others, only modicam castigationem adhibere.(k) But with us, in
tho politer reign of Charles tho Second, this power of correction began to be
doubted jCl) and a wife may now have security of the peace against her husbandj(m) or, in return, a husband against his wife.(n) Yet the lower rank of
people, who were always fond of the old common law, still claim and exert their
ancient privilege: and the courts of law will still permit a husband to restrain
a wife of her liberty, in case of any gross misbehnviour.fo)
These are the chief legal effects of marriage during the coverture; upon which
we may observe, that even the disabilities which the wife lies under are for the
most part intended for her protection and benefit: so great a favourite is tho
female sex of the laws of England."
(I) Moor,78t.
(0) KOT.n7, Co U, and Van Leeuwen i"loc.
(I) 1 Sid. 113. 3 Kebb. 433.

(-)2 LeT.l2l!.
(a) Sua. 1207.
8tra. 4;8, 875.

(0)

18 Nothing, I apprehend,
would more conciliate the good will of the student in favour
of the laws of England than the persuasion that they had shown a partiality to the female
sex, But I am not so much in love with my subject as to be inclmed to leave it in possession of a glory which it may not justly deserve. In addition to what has been observed in this chapter by the learned commentator, I shall here state some of the principal differences in the English law respecting the two sexes; and I shall leave it to the
reader to determine on which side is the balance, and how far this compliment is sup
ported by truth.
Husband and wife, in the language of the law, are styled haron and feme. The word
baron, or lord, attributes to the husband not a very courteous superiority. But we might
be inclined to think this merely an unmeaning technical phrase, if we did not recollect
that if the baron kills his feme it is the same as if he had killed a stranger, or any other
person j but if the feme kills her baron, it is regarded by the laws as a much more atrocious crime j as she not only breaks through the restraints of humanity and conjugal
affection, but throws off all SUbjection to the authority of her husband.
And therefore
the law denominates her crime a species of treason, and condemns her to the same
punishment as if she had killed the king. And for every species of treason, (though
m petit treason the punishment of men was only to be drawn and hanged,) till the 30
Geo. III. c. 48, the sentence of women was to be drawn and burnt alive. 4 book, 204.
By the common law, all women were denied the benefit of clergy; and till the 3 & 4
W. and ],{. c. 9, they received sentence of death, and might have been executed, for the
first offence in simple larceny, bigamy, manslaughter, &c., however learnees they were,
merely because their sex precluded the possibility of their taking holy orders j though
Po man who could read was for the same crime subject only to burning in the hand and
a few months' imprisonment.
4 book, 369.
These are the principal distinctions in criminal matters.
Now let us see how the
account stands with regard to civil rights.
Intestate personal property is equally divided between males and females j but a son.
though younger than all his sisters, is heir to the whole of real property.
A woman's personal property by marriage becomes absolutely her husband's, which
at his death he may leave entirely away from her; but if he dies without will, she ia
entitled to one-third of his personal property, if he has children; if not, to one-half. In
the province of York, to four-ninths or three-fourths.
By the marriage, the husband is absolutely master of the profits of the wife's lands
during the coverturej and if he has had a livin~ child, and survives the wife, he retains
the whole of those lands, if they are estates of Inheritance, during his life; but the wife
is entitled only to dower, or one-third, if she survives, out of the husband's estates of
inheritance; but this she has whether she has had a child or not.
But a husband can be tenant by the curtesy of the trust estates of the wife, thougb
the wife cannot be endowed of the trust estates of the husband. 3 P. Wms. 229.
With regard to the property of women, there is taxation without representation; fo,"
they pay taxes without having the liberty of voting for representatives; and indeed there
seems at present no substantial reason why single women should be denied this privilege
Though the chastity of women is protected from violence, yet a parent can have no
reparation by our law from the seducer of his daughter's virtue but by stating that sbe
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CHAPTER XVI.
OF PARENT AND CHILD.
THE next, and the most universal relation in nature, is. immediately derived
from the preceding, being that between parent and child.
Children are of two sorts; legitimate, and spurious, or bastards, each of which
we shall consider in their order; and; first, of legitimate children.
I . .A legitimate child is he that is born in lawful wedlock, or within a competent time afterwards. "Pater est quem nuptire dem()nstrant," is the rule of the
civil law;(a) and this holds with the civilians, whether the nuptials happen
before or after the birth of the child. With us in England the rule is narrowed,
for the nuptials must be precedent to the birth; of which more will be said
when we come to consider the case of bastardy. At present, let us inquire into,
1. The legal duties of parents to their legitimate children. 2. Their power
over them. 3. The duties of such children to their parents.
1. And, first, the duties of parents to legitimate children: which prince
pally consist in three particulars; their maintenance, their protection, and their
education.
*447]
"'The duty of parents to provide for the maintenance of their children
is a principle of natural law; an obligation, says Puffendorf,(b) laid on
them not only by nature herself, but by their own proper act, in bringing them
into the world: for they would bo in the highest manner injurious to their issue,
if they only gave thcir children lifo that thoy might afterwards see them perish.
By begetting them, therefore, they have entered into a voluntary obligation to
endeavour. as far as in them lies, that the life which they have bestowed shall
be supported and preserved. And thus the children will have the perfect right
of receiving maintenance from their parents. And the president Montesquieu(c) has a very just observation upon this head: that the establishment of
marriage in all civilized states is built on this natural obligation of the father
to provide for his childrcn; for that ascertains and makes known the person
who is bound to fulfil this obligation: whereas, in promiscuous and illicit
conjunctions, the father is unknown; and the mother finds a thousand obstacles
in her way, shame, remorse, the constraint of her sex, and the rigour of laws,
that stifle her inclinations to perform this duty; and, besides, she generally
.wants ability.
The mttnicipal laws of all well-regulated states have taken care to enforce
this duty: though Providence has done it more effectually than any laws, by
implanting in the breast of ovory parent that natural f1'roPT'}, or insuperable
degree of affection, which not even the deformity of person or mind, not even
the wickedness, ingratitude, and rebellion of children, can totally suppress or
extinguish.
The civil law( d) obliges the parent to provide maintenance for his child;
(0) Ff. 2, 4, 5.
(I) L. or N. 14, c.1l.

(.) Sp. L. b. 23, Co 2(~Ff. 25, 8, 6.

is his servant, and that by the consequences of the seduction he is deprived of th..
benefit of her labour; or where the seducer at the same time is a trespasser upon the
close or premises of the parent. But when by such forced circumstances the law (18.1l
take cognizanceof the offence,juries disregard the pretended injury, and give damages
commensurate to the wounded feelings of a parent.
Female virtue, by the temporal law, is perfectly exposed to the slanders of malignity
and falsehood; for anyone may proclaim in conversation that the purest maid or the
chastest matron is the most meretricious and incontinent of women with impunity, or
free from the animadversions of the temporal courts. Thus female honour, which is
dearer to the sex than their lives, is left by the common law to be the sport of an abandoned calumniator. 3 book, 125.
From this impartial statement of the account, I fear there is little reason to pay a
eomplimeut to our laws for their respect and favour to the female SOX.--CBRJSTJAN.
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and, if he refuses, "judex de ea re coqnoscet:" Nay, it carries this matter so
far, that it will not suffer a parent at his death totally to disinherit his child.
without expressly giving *his reason for so doing; and there are four- [*448
ttlen such reasons reckoned up,Ce)which may justify such disinherison.
If the ~arent alleged no reason, or a bad or a false one, the child might set the
will aside, tanquam testamentum inofficiosum, a testament contrary to the natural
duty of the parent. And it is remarkable under what colour the children were
to move for relief in such a case: by sug&esting that the parent had lost the
use of his reason when he made the inofficious testament. And this, as Puffendorf observes,(f) was not to bring into dispute the testator's power of dis
inheriting his own offspring, but to examine the motives upon which he did it;
and, if they were found defective in reason, then to set them aside. But perhaps this is going rather too far: every man has, or ought to have, by the laws of
society, a power over his own property] and, as Grotius very well distiuguishes,(g) natural right obliges to give a necessary maintenance to children;
but what is more than that they have no other right to, than as it is given
them by the favour of their parents, or the positive constitutions of the municipal
law.
Let us next see what provision our own laws have made for this natural
duty. It is a principle of law,(h) that there is an obligation on every man to
provide for those descended from his loins; and the manner in which this
obligation shall be performed is thus pointed out.COI The father and mother,
(~ Noy.l15.
~ L. 4, Co 11, f 7.
(, D<J.B. cfP.l. 2, Co 7, n. 3.

(A) Baym. 500.
(I) Stat. 43 Ellz. o. 2-

I Independently
of the express enactment in the 43 Eliz. c. 2, and other subsequent statutes, there is no legal obligation on a parent to maintain his child; and therefore a third
person, who may relieve the latter even from absolute want, cannot sue the parent for a
reasonable remuneration, unless he expressly or impliedly contracted to pay. See per Le
Blanc, J. 4. East, 84. Sir T. Raym. 260, margin. Palmer, 559. 2 Stark. 521. Whereas,
as we have seen in the case of husband and wife, the former may in some cases be Rued
for necessaries provided for the latter, even in defiance of the husband's injunctions not
to supply them.
The common law considered moral duties of this nature, like others
of imperfect obligation, as better left in their performance to the impulse of nature.
However, a parent may, under circumstances, be indicted at common law for not supply.
ing all in~ant child with necessaries.
Russell &; R. C. C. 20. 2 Camp. 650.
The statute 43 Eliz. c. 2, s. 7 enacts that the father and grandfather, and the mother
and grandmother, and the children, of every poor, old, blind, lame, and impotent person,
or other poor person, not able to work, being of a sufficient ability, shall, at their own
charges, relieve and maintain every such poor person in that manner, and according to tlUIJ.
rate, as by the justices of peace of that county where such sufficient persons dwell,
or the greater number of them at their ~eneral quarter-sessions, shall be assessed, upon
pain that every one of them shall forfeit twenty shillings for every month which they
shall fail therein.
Mr. (lhristian has supposed (p. 448, n. 1) that the relations mentioned in the 43 Eliz.
c. 2 can only be compelled to allow each other 20&. a month, or 13l. a year; but he
has not distinguished
between the power to award a sufficient maintenance
and the
punishment for the breach of the order. The amount of maintenance is in the discretion of the magistrates; and they may order much more than 203. a month. And if the
party disobey the order to pay that sum, though exceeding 203. a month, he may be
Indicted.
"2 Burr. j99.
AIlOytwo justices may make this order of allowance, which is, in fact, in aid of the
parish to which the indigent person belongs. The relation on whom the order is made
may appeal to the justices in sessions, who, upon evidence and the consideration of thE'
circumstances and ability of the party, can reduce the allowance or discharge the order.
If the party disobey the order, he may, as we have seen, be indicted, (2 Burr. 799,) or
his goods may be distrained under a warrant of justices by distress. 43 Eliz. c. 2, s, 2
and 11.
The justices must be of the county where such parent dwells. 2 Bulst, 344.
Though independently
of an express contract, or one implied from particular facts, a
father cannot be sued for the price of necessaries provided for his infant son, yet very
slight circumstances will suffice to justify a jury in finding a contract on his part. In
a late case, where a parent was sought to be charged for regimentals furnished to
his son, the lord chief justice left it as a question for the jury to consider whether they
3~
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grandfather and grandmother, of "poor impotent persons, anall maintain them
at their own charges, if of sufficient ability, according as the quarter-seesion
shah direct: and(k) if a parent runs away, and leaves his children, tho
chureh-wardens and ovorseers of the parish shall seize his rents, ~oods, and
chattels, and dispose of them toward their relief. By the interpretations which
tho courts of law have made upon these statutes, if a mother or grandmother
marries again, and was before such second marriage of sufficient ability to keep
*449] the child, the husband shall be charged to *maintain it :(l) for this, t.eing a
debt of hers when single, shall like others extend to charge the husband!
(1) Stat. 5 Goo. I. c. S.

(I) Styl •., 283. 2 Buist. 346.

could infer that the order was given by the assent and with the authority of the father.
He said that" a father would not be bound by the contract of his son unless either an
actual authority were proved, or circumstances appeared from which such an authority
might be implied: were it otherwise, a father who had an imprudent son might be prejudiced to an indefinite extent; and it was therefore necessary that some proof should
he given that the order of a son was made by the authority of his father. The question,
therefore, for the consideration of the jury was, whether, under the circumstances of the
particular case, there was sufficient to convince them that the defendant had invested
his son with such authority.
He had placed his son at the military college at Harlow,
and had paid his expenses while he remained there: the son, it appeared, then obtained
a commission in the army, and having found his way to London, at a considerable distance from his father's residence, had ordered regimentals and other articles suitable to
his equipment for the East Indies. If it had appeared in evidence that the defendant
had supplied his son with money for this purpose, or that he had ordered these articles
to be furnished elsewhere, either of those circumstances," the learned judge observed,
"might have rebutted the presumption of any authority from the defendant to order
them from the plaintiff: nothing, however, of this nature had been proved; and since
the articles were necessary for the son, and suitable to that station in which the defendant had placed him, it was for the jury to say whether they were not satisfied that an
authority had been given by the defendant." The jury found in the affirmative. 2 Stark.
R.52l.
So where a man marries a widow who has children by her former husband, who are>
received by the second husband into, and held out by him to the world as forming part
of, his own family, he will be liable to pay third persons for necessaries furnished for
them. Per lord Ellenborough, 4 East, 82.
- But where a parent allows his child a reasonable sum for his expenses, he will not be
liable even for necessaries ordered by such child. 2 Esp. R. 471.
And where a. tradesman has furnished a youn~ man with clothes to an extravagant
extent, he cannot sue the father for any part of hIS demand, (1 Esp. Rep. 17 ;) nor is the
infant liable for any part of the articles. 2 Bla, R. 1325.
" And it should seem, as in the cases of husband and wife, or principal and agent, if the
credit be given solely to the child, the parent will not in any case be liable.
But although in a particular case credit may have been given to a minor, and not to
his parent, yet the latter may be responsible in a case of fraud. Thus, where the goods
were supplied to a minor on a fraudulent representation by his father that he was about
to relinquish business in favour of his son, although the credit was given to the son, the
father dealing with the proceeds was held responsible, in assumpsit, for goods sold and
delivered.
1 Stark. 20.-CHITTY.
"
2 It has lately been decided that the authorities
here relied upon by the learned commentator never were law, and that a husband is not bound, even whilst his wife is alive,
to sUP110rt her parents, or her children by a former husband, or any other relation; for
the statute 43 Eliz. c. 2 extends only to natural relations, being those by blood and not by
marriage. 4 T. R. 118.
And where a step-father had maintained the son of his wife whilst he was under age,
who, wllen he was of age, promised to pay his step-father the expense he had incurred;
be brought an action for it, and it was held he was not bound by the act of marriage
with the mother to maintain her son, but stood in that respect in the situation of any
other stranger.
And having done an act beneficial to the defendant in his infancy, it
"was a. good consideration for the defendant's promise after he came of age. If the stepfather had been bound by law to maintain the children of the wife, then the promise of
Ihe step-son would have been a nudum pactum, and the step-father could have maintained
'10 action upon it. 4 East, 82.-CURISTIAN.
The son's father is not compellable to maintain the son's wife. 2 Stra. 995. -CUITTT.
J
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But at her death, the relation being dissolved, the husband is under no furtlior
oblirration,"
ifo person is bound to provide a maintenance for his issue, unless where the
children are impotent and unable to work, either through infancy, disease, or
accident, and then is only obliged to find them with necessaries, the penalty on
refusal being no more than 208. a month.'
For the policy of our laws, which
are over watchful to promoto industry, did not mean to compel a father to
maintain his idle and lazy children in ease and indolence: but thought it unjust
to oblige the parent, against his will, to provide them with superfluities, and
other indulgences of fortune; imagining they might trust to the impulso of
nature, if the children were deserving of such favours. Yet, as nothing is so
apt to stifle the calls of nature as religious bigotry, it is enacted,(m) that if any
popieh parent shall refuse to allow his protestant child a fitting maintenance;
with a view to compel him to ehange his religion, the lord chancellor shall by
order of court constrain him to do what is just and reasonable.
But this did
not extend to porsons of another religion, of no less bitterness and bigotry than
the popish: and therefore in the very next year we find an instance of a Jew
of immense riches, whose only daughter having embraced Christianity, ho
turned her out of doors; and, on her application for relief, it was held she was
entitled to none.(n)1 But this gave occasion(o) to another statute,(p) which
ordains. that if Jewish parents refuse to allow their protestant children a fitting
maintenance suitable to the fortune of the parent, the lord chancellor on com.
plaint may make such order therein as he shall see proper,"
Our law has made no provision to prevent the disinheriting of children by
will; leaving every man's property in his *own disposal, upon a prin*450
eiple of liberty in this as well as every other action: though perhaps it [
had not been amiss if the parent had been bound to leave them at least a necessary subsistence.
Indeed, among persons of any rank or fortune, a competence is generally provided for younger children, and the bulk of the estate
settled upon the eldest, by the marriage-articles.
Heirs also, and children, are
favourites of our courts of justice, and cannot be disinherited by any dubious or
(.) Com. Jour. 18 Feb.I211arch,
(~) 1 Anne, st. I, c.3O.

IiOI.

I A father-in-law is pot obliged to maintain the children which his wife may have had
I>ya former husband. Commonwealth V8. Hamilton, 6 Mass. 273. Worcester V8. Marchant, 14 Pick. 510. Williams V8. Hutchinson, 3 Comst. 312.-SuARswooD.
, A parent is bound by the common law to support his children as long as he has any
means whatever to do it. He cannot therefore charge their separate estate with the
expense of their maintenance and education. Hillsborough V8. Deering, 4 N. Hamp. 86.
Harlnnd's Accounts, 5 Rawle, 323. Addison vs. Bowie, 2 Bland, 606. Dupont V8. Johnson,
1 Bailey, Ch. R. 274.
Although courts of equity recognise the common law liability of a father to support
and educate his child, yet in a case where he has not ability to do so according to their
station in life, assistance will be _granted him from the estate of the child. Newport vs.
Cook, 2 Ashm. 332. Cawls V8. Cawls, 3 Gilman, 435. Godard V8. Wagner, 2 Strob.

~ ~arent is bound to provide his children with necessaries; and, if he neglect to do so.
a third person may supply them and charge the parent with the amount. Van Valkinburgh V8. Watson, 13 Johns. 480. Stanton V8. Willson, 3 Day,37. Pidgin V8. Comm. 8 N.
Hamp.350.
.
If a father abandon his duty, so that his infant child is forced to leave his house, he ilf
liable for a suitable maintenance; but where the son voluntarily leaves his father's house,
the authority of the father to purchase necessaries is not implied. Owen V8. White, 5
Porter, 435. Hunt V8. Thompson, 3 Scam. 179. Raymond VI. Loyd, 10 Barb. Sup. Ct.
483. Watts V~. Steele, 19 .Ala.656.-SUARSWOOD.
6 It was not held that she was entitled to none because she was the daughter of a Jew,
but because the order did not state that she was poor, or likely to become chargeable to
the parish.-CHRISTIAN.
• Both these statutes are now repealed by 9 & 10 Viot. (' so -<:;IIARSWOOD.
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Ambiguous words; there being required the utmost certainty 01 the testator'.
intentions to take away the right of an heir.(q)T
.
From the duty of maintenance we may easily pass to that of prctection, which
is also a natural duty, but rather permitted than enjoined by any municipal
laws: nature, in this respect, workmg so stron~ly as to need rather a check
chan a spur. A parent may by our laws main tam and uphold his children in
thelr lawsuite, without being guilty of the legal crime of maintaining quarrels.(r)
A parent may also justify an assault and battery in defence of the persons of
his children :(8) nay, where a man's son was beaten by another boy, and the
father went near a mile to find him, and there revenged the son's quarrel by
boating the other boy, of which beating he afterwards unfortunately died, it
was not beld to be murder, but manslaughter merely.(t)8 Such indulgence does
the law show to the frailty of human nature, and the workings of parental
affection.
The last duty of parents to their children is that of giving them an education
snitablo to their station in life: a duty pointed out by reason, and of far the
~451] weatest importance of any. For, as Puffendorf very well observes,(u)
•
It is not *easy to imagine or allow, that a parent has conferred any considerable benefit upon his child by bringing him into the world, if he afterwards
entirely neglects his culture and education, and suffers him to grow up like a
mere beast, to lead a lifo useless to others, and shameful to himself. Yet tho
municipal laws of most countries seem to be defective in this point, by not constraining the parent to bestow a proper education upon his children. Perhaps
they thought it punishment enough to leave the parent, who neglects the instruction of his family, to labour under those griefs and inconveniences which
his family, so uninstructed, will be sure to bring upon him. Our laws, though
their defects in this particular cannot be denied, have in one instance made a
wise provision for breeding up the rising generation: since the poor and laborious part of the community, when past tho age of nurture, are taken out of
t.he hands of their parents, by the statutes for apprenticing poor children,(w)
I) 1 Lev. ISO.
21nst. 5&1.
{')I) llIawk.
P. C.131.

(.) ero. Jac. 296. 1 Hawk. P. C. 83.
(M) L. or N. b. 6, c. 2, ~ 12.
(..) See page 426.

f And the heirs will not be disinherited
by any implied construction of the devise of
his ancestor; for descent is favoured, and this rule ap'plies as well to heirs general as by
custom; and there must be some plain words of gift, or necessary implication, to disinherit an heir-at-law. 2 Ves. 164. 11 Ves. 29; and cases collected in H. Chitty's Law
of Descents, 311.
And it is a rule of the court of equity to turn the scale in favour of an heir, and the
court always inclines in his favour, and will allow artificial reasoning to prevent his being
disinherited,
3 Atk. 680, 747. Every heir has a right to inquire by what means, and
under what deed, he is disinherited.
And before he has established his title, he may go
into equity to remove terms out of the way which would prevent his recovering there,
and may also have a production and inspection of deeds and writings in equity. 1 Atk.
339. 2 Ves. 389. 3 Atk. 387.
The law also favours bequests to children, in preference to other persons, on the account
of the legacy-duty.
See also cases of implied revocations of a will by subsequent marriage and birth of a
child. 5 T. R. 49, 51. 4 M. & S. 1O.--CHITTY.
8 This case should not be read without
the comment of Mr. J. Foster on it: he says
the case as reported by lord Coke always appeared to him very extraordinary.
'l'he two
children had been fighting: the prisoner's son is worsted and returns home bloody; the
father takes a staff, runs three-quarters of a mile and beats the other boy, who dies of the
beating. "If," says he, "upon provocation such as this, the father, after running threequarters of a mile, had despatched the child with an hedge-stake or any other deadly
weapon, or by repeated blows with his cudgel, it must, in my opinion, have been murder,
since any of these circumstances would have been a plain indication of malice."
.
He then adverts to Coke's report of the case, and to the remarks made on it by lord
Haymond in R. 118. Oneby, 2 J..d. Raym. 1498; from which he infers that the accident
happened by a single stroke with a small cudgel, not likely to destroy, and that death did
not immediately ensue. So that the ground of the decision was the absence of any fact
~howing malice, rather than indulgence shown to parental passion. Foster, 294.-
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snd are placed out by tho public in such a manner, as may render tl, eir abilities,
in their several stations, of the greatest advantage to the commonwealth.
·rho
rich, indeed, are left at their own option, whether they will breed up their chilo
dren to be ornaments or dis!?races to their family. Yet in one ease, that of
religion, they are under peculiar restrictions; for(x) it is provided, that if any
person sends any child under his government beyond the seas, either to prevent
Its good education in England, or in order to enter into or reside in any popish
college, or to be instructed, persuaded, or strengthened in the popish religion]
in such case, besides the disabilities incurred by the child so sent, the parent or
person sending shall forfeit IOOl., which(y) shalll?o to the sole use and benefit
of him that shall discover the offence. And(z) If any parent, or other, shall
send or convey any porson beyond soa, to enter into, or be resident in, or trained
up in, any priory, abbey, nunnery, popish university, college, or school, or house
of jesuits, or priests, or in any private popish family, in order to be instructed,
persuaded, or confirmed in the *popish religion, or shall contribute any [*459
thing towards their maintenance when abroad by any pretext whatever,
the person both sending and sent shall be disabled to sue in law or equity, or to
be executor or administrator to any person, or to enjoy any legacy or deed of
gift, or to bear any office in tho realm, and shall forfcit all his goods and chattels, and likowise all his real estate for lifo"
2. The power of parents over their children is derived from the former consideration, their duty: this authority being given them, partly to enable tho
parent more effectually to perform his duty, and partly as a recompen!le for his
care and trouble in the faithful discharge of it. And upon this score the municipallaws of some nations have given a much larger authority to the parents
than others. The ancient Roman laws gave the fathor a power of life and death
over his children; upon this principle, that he who gave had also the power of
taking away.(a)
But the rigour of these laws was softened by subsequent constitutions; so thatCb) we find a father banished by the emperor Hadrian for
killing his son, though he had committed a very heinous crime, upon this maxim,
that" patria potestas in pietate debet, non in atrocitate, consistere" But still they
maintained to the last a very large and absolute authority: for a Bon could not
acquire any property of his own during the lifo of his father; but all his acquisitions belonged to the father, or at least the profits of them, for his life (c)
The power of a parent by our English laws is much more moderate j but still
sufficient to keep the child in order and obedienee.w He may lawfully correct
his child, being under age, in a reasonable manner;( d) for this is for the benefit
of his education,"
The consent or concurrence of the parent to the marriage
(., Stal.l Ja. I. c. 4, and 3 Ja. L
(,) Stat. 11 &; 12 W.IIL Co 4.
(0) Stat. 3 Car. I. c. 2.
(.) Ff. 28, 2, 11. Cod. 8, 47,10.

Co

5.

{6)Ff. 48, 9, 6'J Inst, 2, 9,1.
4) 1 Hawk. P. C. 130.

• These restrictions on education in the Roman Catholic religion are removed by 10
Geo. IV. c. i, the statute for the emancipation of the Roman Catholics.c-Snaaswoon.
10 At law the father has against third persons the right to the custody and possession
of his infant son, and the court of King's Bench cannot directly control it. 5 East, 221.
10Ves. J. 58,59. And, at common law, it was an offence to take a child from his father's
possession. Andrews, 312. And child-stealing is an offence now punishable by statute
54 Geo. III. c.101. A court of equity controls this power of the parent when he conducts
himself improperly, as being in constant habits of drunkenness or blasphemy, or attempting to mislead him in matters of religion, or to take him improperly out of the
kiugdom; and the father may be compelled to give security in these cases. 10 Ves, J.
58, 61.--(!HITTY.
'l'he father is in the first instance entitled to the custody of the children; but the
COUI ts will exercise a sound discretion for the benefit of the children, and in some cases
will order them into the custody of a third person, when both parents are immoral,
grossly ignorant, and unfit to be intrusted with their care and education. Commonwealth
us, Nutt, 1 Browne, 143. United States vs. Green, 3 Mason, 482. Commonwealth vs. Ad.
dick, 2 S. & R. 1i4. Matter of Rottman, 2 Hill, S. C. 363. The People vs. Mercein. 3
Hill, 399. The State vs. Paine, 4 Humph. 523. Ex parte Schumpert, 6 Rich. 344. Smith,
petitioner, 13 Illinois, 138.-SHARSwooD.
It A parent is punishable for an excessive punishment of his child, and what consti
359

452

OF THE

RIGHTS

[BOOK L

of his child under age, was also directed by our ancient law to be obtained: but
DOW it is absolutely necessary, for without
it the contract is void.(e) And thia
*-153] also is another means, which the law has put into the parent's hands, in
*ordcr the better to discharge his duty; first, of protecting his children
from the snares of artful and designing persons; and, next, of settling them
properly in life, by preventing the ill consequences of too early and precipitate
marriages.
A father has no other power over his son's estate than as his trustee
or guardian; for though he may receive the profits during the child's minority:
yet he must account for them when he comes of age." He may indeed have
the benefit of his children's labour while they live with him, and are maintained
by him; but this is no more than he is entitled to from his apprentices or servants."
The legal power of a father,-for
a mother, as such, is entitled to no
p(J\ver, but only to reverence and respect.j" the power of a father, I say, over
tho persons of his children ceases at the age of twenty-one: for they are then
enfranchised by arriving at years of discretion, or that point which the law has
estnblished, as some must necessarily be established, when the empire of the
father, or other guardian, gives place to the empire of reason. Yet, till that age
arrives, this empire of the father continues even after his death; for he may br
his will appoint a guardian to his children,
He may also delegate part of hlf.
(.) Stat. 26 Gee'. U.

Co

33.

tutes excess is a question of fact for the jury. Johnson vs. The State, 2 Humph. 283.SHARSWOOD.
1% 'Where children have fortunes independent
of their parents, lord Thurlow declared
that it was the practice in chancery to refer it to the master, to inquire whether the
parents were of ability to maintain the children; if not, then to report what would be a
proper maintenance.
See per Le Blanc, J. 4 East, 84, 85. And this practice did not
vary where a maintenance was directly given by the will, unless in cases where it was
given to the father; under which circumstance it was a legacy to him. 1 Bro. 388. And
an allowance will be made for their maintenance and education for the time past since
the death of the testator, and for the time to come until they attain the age of twentyone. 6 Ves. Jun. 454.-CHRISTlA."i.
The father, as guardian by nature, has no right to receive the rents and Porofitsof hia
child's lands; nor is he authorized to receive payment of a legacy to his child. Jackson
es, Combs, 7 Cowen, 36. Miles vs. Boyden, 3 Pick. 213. Isaacs vs. Boyd, 5 Port. 388.
IIyde vs. Stone, 7 'Vend. 354.-SHARSWOOD.
13 A parent is entitled
to the earnings of his minor child, where there is no agreement,
express or implied, that payment may be made to the child; and an action for the work,
labour, and service of such child must be brought in the name of the parent. Benson
vs. Remington, 2 Mass. 113. Gale vs. Parrot, 1 N. Hamp, 28. United States vs. Meste, 2
Watts,406. Morse vs. Wilton, 6 Conn. 547. Stovall vs. Johnson, 17 Ala. 14. If a parent
contract for the services of his minor child, in consideration of a remuneration to the
-atter, the contract is valid, and will enable the child to maintain an action for the breach
of it, in his own name. Ewbanks vs. Peak, 2 Bailey, 497. Chase vs. Smith, 5 Verm. 556.
Where a minor son makes a contract for services on his own account, and his father
knows of it and makes no objection, there is an implied assent that the son shall have
his earnings. Cloud vs. Hamilton, 11 Humph. 104. Whiting vs. Earle, 3 Pick. 201. The,
right of a father to the fruit of the child's labour has its foundation in his obligation tc
support and educate the child, and if he abandons the child he forfeits his right to his
earnings.
The Atna, Ware, 462. Stone vs. Pulsipher, 16 Verm. 428. Godfrey vs, Hays, 6
Ala. 501. Marriage of a minor son is a legal emancipation, and entitles him to his own
earnings.
Dicks vs. Grisson, 1 Freeman, Ch. 428.-SHARSWOOD.
Ii Now, however, by the statute 2 &; 3 Vict. c. 54, commonly called Talfourd's Act, an
order may be made on petition to the court of chancery, giving mothers access to their
children, and, if such children are within the age of seven years, for delivery of them
to their mother until they attain that age. No mother, however, against whom adultery
has been established, is entitled to the benefit of the act.
In New York and some other States by statute, and in other parts of the Union b,
common law, the courts are vested with the power, in the exercise of a sound discretion
with a view to the welfare of the child, of determining to which parent the custody shall
be committed, and, in some cases, of denying such custody to either parent.
An infant owes reverence to his mother; but she has no le~al authority over him and
no legal right to his services. Commonwealth vs. Murray, 4 Binn. 487. Whipple vs. Dow
2 Mass. 415.- SIIARSWOOD.
llllO
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parental authorrty, during his life, to the tutor or schoolmaster of his child; who
18 then in locoparentis, and has such a portion of the power of tho parent committed to his charge, viz. that of restraint and correction, as may be necessary
tu answer the purposes for which he is employed,"
3. The dui.es of children to their parents arise from a principle of natural
justice and retribution. For to those who gave us existence we naturally owe
subjection and obedience during our minority, and honour and reverence over
after : they who protected the weakness of our infancy are entitled to our protection in the infirmity of their age; they who by sustenance and education have
enabled their offspring to prosper, ought in return to be supported by that offspring, in case they stand in need of assistance. Upon this principle proceed
all the duties of children to their parents which arc enjoined by positive laws.
And the Athenian lawse/) carried *this principle into practice with a [:f.454
scrupulous kind of nicety; obliging all. children to provide for their
father when fallen into poverty; with an exception to spurious children, to those
whose chastity had been prostituted by consent (Ifthe father, and to those whom
he had not put in any way of gaining a livelihood. The legislature, suys baron
Montesquieu,(g) considered, that in the first case the father, being uncertain,
bad rendered the natural obligation precarious; that in the second case he had
sullied the life he had given, and done his children the greatest of injuries, in
depriving them of their reputation; and that, in the third case, he had rendered
their life, so far as in him lay, an insupportable burden, by furnishing them with
no means of subsistence.
Our laws agree with those of Athens with regard to the first only of these
particulars, the case of spurious issue. In the other cases the law doos not hold
the tie of nature to be dissolved by any misbehaviour of tho parent; and therefore a child is equally justifiable in defending the person, or maintaining the
cause or suit, of a bad parent, as a good one; and is equ-illy compellablc,(h) if
of sufficient ability, to maintain and provide for a wicked and unnatural progenitor, as for one who has shown the greatest tenderness and parental piety.11
II. We are next to consider the case of illegitimate children, or bastards ;
with regard to whom let us inquire, l. Who are bastards. 2. The legal duties
of tho parents towards a bastard child. 3. The rights and incapacities attending
such bastard children.
1. 'Vho are bastards. A bastard, by our English laws, is one that is not ouly
begotten, but born, out of lawful matrimony. The civil and canon laws do not
allow a child to remain a bastard, if the parents afterwards intermarry:( i) and
herein they differ most materially from our law; which, thou~h not so strict as
to require that tho child shall be begotten, *yet makes it an indispensable [*455
condition, to make it legitimate, that it shall be born, after lawful wedlock. And the reason of' our Rnglish law is surely much superior to that of tho
~) Potter's Antiq b. 4, c. 15.
(.) Sp. L. b. 26, c. 5.

Stat. 43 Eliz. c. 2.
(I) Inst. I, 10. 13. D=d.! 4, t. 7, c. 1.

(1)

15 This power must be temperately
exercised; and no schoolmaster should feel himself
"t liberty to administer chastisement coextensively with the parent, howsoever the infant
delinquent might appear to have deserved it. Delegation of parental power may 1I0t
extend to apprenticing a child without his consent. 3 B. & A. 584. But, under some provisions found in the poor-laws, magistrates have the power of binding children apprentices, and, in the case specified, have power to examine the father or mother.
See stat.
56 Geo. III. c. 139, i l.-CmTTY.
IS The words of the statute are" the father and grandfather. mother and grandmother,
And children, of every poor and impotent person, &c.;" from which words and a former
statute. Dr. Burn is inclined to think, even contrary to the opinion of lord Holt, that a
grandchild is not compellable to relieve an indigent grandfather; but I should entertain
no doubt but the court of King's Bench would determine the duty to be reciprocal, and
would construe any ambiguous expression in favour of the discharge of such a natural
and moral obligation.c-Canrsrrax,
A child is not liabl= at common law for the support of an infirm and indigent parent.
The liability rests altogether upo-i statute provisions. Edward 118. Davis, 16 Johns. 281
-SUA.RSWOOD.
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Roman, if we consider the p'rincipal end and design of establishing the contract
of marriage, taken in a civil light, abstractly from any religious view, which has
nothing to do with the legitimacy or ille~itimacy of the children. The main
end and design of marriage, therefore, being to ascertain and fix upon some
certain person, to whom the care, the protection, the maintenance, and the education of the children should belong; this end is, undoubtedly, better answered
by legitimating· all issue born after wedlock, than by legitimating all issue of the
same parties, even born before wedlock, so as wedlock afterwards ensues: 1.
Because of the very great uncertainty there will generally be, in the proof that
the issue was really begotten by the same man;. whereas, by confining the proof
to the birth, and not to the begetting, our law has rendered it perfectly certain
what child is legitimate, and who is to take care of the child. 2. Because by
the Roman law.a child may be continued a bastard, or made legitimate, at the
option of the father and mother, by a marriage ex post facto j thereby opening a
door to many frauds and partialities, which by our law are prevented. 3. Because by those laws a man may remain a bastard till forty years of age, and
then become legitimate, by the subsequent marriage of his parents; whereby
the main end of marriage, the protection of infants, is totally frustrated. 4Because this rule of the Roman law admits of no limitations as to the time or
number of bastards so to be legitimated; but a dozen of them may, twenty
years after their birth, by the subsequent marriage of their parents, be admitted
to all the privileges of legitimate children. This is plainly a great discouragement to the matrimonial state; to which one main inducement is usually not
only the desire of having children, but also the desire of procreating lawful heirs
Whereas our constitutions guard against this indecency, and at the same time
give sufficient allowance to the frailties of human nature. For, if a child bo
begotten while the parents are single, and they will endeavour to make at:
*456] early reparation for the offence, by*marrying within a few months after
our law is so indulgent as not to bastardize the child, if it be born
though not begotten, in lawful wedlock; for this is an incident that can happen
but once, since all future children will be begotten, as well as born, within the
rules of honour and civil society. Upon reasons like these we may suppose tho
peers to have acted at the parliament of Merton, when thcy refused to enact
that children born before marriage should be esteemed legitimate.(k)lT
From what has been said, it appears, that all children born before matrimony
are bastards by our law; and so it is of all children born so long after the death
f)f the husband, that, by the usual course of gestation, they could not be begotten by him. But, this being a matter of some uncertainty, the law is not
exact as to a few days.(l)li ~d this gives occasion to a proceeding at common
(') Roga.erunt omna tpiIcopi magnafu, td con.."lirem
nati anu matnmom"",
went kgtlimi, ricut iUi qui
nati sun: post matnmoniumt quia tcdaia tau. habet pro
ltgU.mi!. Domnucomokldoaronaunarouruponderunt,

yuoa

ouod Munt kg .. AngliB! mutart, qwe h"""""" witaim ... 111
et awrobaJa. Stat. 20 Hen. III. Co 9. See the InlroductioJ;
to the great charter, tdit. Ozon. 1759, .ub an7lO 1253.
(I) Cro.Jac.Ml.

IT .And so strict is this rule that where a person born a bastard becomes, by the subsequent marriage of his parents, legitimate according to the laws of the country in which
he was born, he is still a bastard, so far 88 regards the inheritance of lands in England •
.Doe d. Birdwhistle vs. Vardill, 6 Bingh. N. C. 358.-KERR.
18 The following information
from Dr. Hunter will be found in Harg. & B. Co. Litt.
123, b.:-"l.
The usual period of gestation is nine calendar months; but there is very commonlj a difference of one, two, or three weeks. 2. .A child may be born alive at any
time hom three months; but we see none born with powers of coming to manhood, or
of being reared, before seven calendar months, or near that time: at six months it cannot
be. 3. I have known a woman bear a living child, in a perfectly natural way, fourteen
, days later than nine calendar months ;"and believe two women to have been delivered
of a child alive, in a natural way, above ten calendar months from the hour of conception."
See further Runington on Ejectments, 1 ed.
'
In a case where the wife was a lewd woman, and she was delivered of a child forty
weeks and ten days after the death of the husband, it was held legitimate. Hale's lISS.
~tark. on End. part iv. 221, n. a. So where the child was born forty weeks and eleven
days after the death of the first husband. 18 Ric. II. Hale'slISS.
Cro. Jac.541. Godb
~l. See also 2 Stra. 925. Roll . .Abr. 35G.-CRITTY.
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law, where a widow is suspected to feign herself with child, in order to produce
a supposititious heir to the estate: an attempt which. the rigour of the Gothic
constitutions esteemed equivalent to the most atrocious theft, and therefore
punished with death.(m) In this case, with us, the heir-presumptive may have
a writ Je ventre inspiciendo to examine whether she be with child, or not ;(n)18 and,
if she be, to keep her under proper restraint till delivered; which is entirely
conformable to the practice of the civil law :(0) but, if the widow be, npon -iue
examination, found not pregnant, the presumptive heir shall be admitted to tho
inheritance, though liable to lose it again on the birth of a child within forty
weeks from the death of a husband.(p) But, if a man dies, and his widow soon
after marries again, and a child is born within such a time as that by the course
of nature it might have been the child of either *hm,band; in this case ["'457
he is said to be more than ordinarily legitimate; for he may, when he
arrivee to years of discretion, choose which of the fhthers he pleases.(q)20 To
prevent this, among other inconveniences, thc civil law ordained that no widow
should marry infra annum luctus,(r) a rule which obtained so early as the reign
of .Augustus,(s) if not of Romulus: and the same constitution was probably
handed down to our early ancestors from the Romans, during their stay in this
Island; for we find it established under the Saxon and Danish governments.(t)
.As bastards may be born before the coverture or marriage state is begun, 01
after it is determined, so also children born during wedlock may in some eircumstanccs be bastards. .As if the husband be out of the kingdom of England,
or, as the law somewhat loosely phrases it, extra quatuor maria,(u) for above nino
months, so that no access to his wife can be presumed, her issue during that
period shall be bastards.(v)
But, generally, during the coverture, access of the
husband shall be presumed, unless the contrary can be shown jew) which is such
a negative as can only be proved by showing him to be elsewhere: for tho general
rule is, prasumitur pro legitimatione.(x)U In a divorce a mensa et thoro,(y) if the
("')Stlemhook<kJurt

Gothor.l.3, c. 6.

(-) Co. Litt. S. Bract. l. 2, c.
(oJ
2.>, tot. 4, per tot.
(1') Britton, c. 06, page 166.
f Co. Litt. 8.

rr:

32.

(r Cod. 5, 9, 2. .. Within the year of mourning."
o But th~ year,....
then only t.n montha. Orld. Rut.
L ~••

(I) Btl

O7IlRis "idua nIU marilo.z..odtci.. memu.
A.D. 1008. L. L. Qznut. c. 7L
"Wltbout the four seas,"
Co. Litt. 244.
..) Salk. 123. 3 P. W. 276. am.. 926.
0) 6 Rep. 98. .. It Is presnmed lOr logltlmatlon."
(,) " From table and from bed."

f-)OJ

L.L

Eth<lr.

19 The writ is granted
not only to an heir-at-law, but to a devisee for life, or in tail, or
in fee, and whether his interest is immediate or contingent. See 4 Bro. 90. For the
proceedings under this writ, see 2 P. Wms. 591. And in Moseley's Report of Aiscough'l>
case, the same in 2 P. 'Vms. 591, a case of personal estate is cited. The writ direct!
that, in the presence of knights and women, the female lrac/ari per uherem et ventrem,-the
presumed necessity of the case dispensing at once with common decency and with
respectful deference to sex.-CmTTY.
20 "Brooke,"
says Mr. Hargrave, in his note on the passage cited from Co. Litt. in
support of this position, "questions this doctrine; from which it seems as if he thought
it reasonable that the circumstances of the case, instead of the choice of the issue, should
determine who is the father."-CoLERIDGE.
21 It used to be held, that, when the husband was living within the kingdom, aCC(,Sd
was presumed, unless strict proof was adduced that the husband and wife were all the
time living at a distance from each other; but now the legitimacy or illegitimacy of the
child of a married woman living in a notorious state of adultery, under all the circumstances, is a question for a jury to determine. 4 T. R. 356 and 251. And when the
husband in the course of nature cannot have been the father of his wife's child, tho
child is by law considered a bastard; and lord Ellenborough said that circumstances
which show a natural impossibility that the husband could be the father of the child of
which the wife is delivered, whether arising from his being under the age of puberty, or
from his labouring under disability occasioned by natural infirmity, or from the length
of time elapsed since his death, are grounds on which the illegitimacy of the child may
be founded; and, therefore, where it was proved that the husband had only access one
fortnight before the birth of a child, it was held to be illegitimate; but the court said
that in the case where the parents have married so recently before the birth of the child
that it could not have been begotten in wedlock, it stands upon its own peculiar ground,
the child in that case is legitimated by the recognition of the husband. 8 East, 19:t-

CUItISTIAN.

'fhe presumption t)f law is in favour of the legitimacy of children born in wedlock;
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wife breeds children, they are bastards; for the law will presume the husband
and wife conformable to the sentence of separation, unless access be proved;
but, in a voluntary separation by agreement, the law will suppose access, unless
the negative be shown.(z)
So also, if there is an apparent impossibility of procreation on the part of the husband, as if he be only eight years old, or the like,
there the issue of the wife shall be bastards.(a)
Likewise, in case of divorce in
*458] the spiritual court, a vinculo matrimonii,(b) all the issue born during the
•
coverture are bastards j(c) because such divorce is always upon *som"
cause that rendered the marriage unlawful and null from the beginning.
2. Let us next see the duty of parents to their bastard children, by our law;
which is principally that of maintenance.
For, though bastards are not looked
upon as children to any civil purposes, yet the ties of nature, of which maintenance is one, are not so easily dissolved: and they hold indeed as to many
other intentions; as, particularly, that a man shall not marry his bastard sister
or daughter.(d)
The civil law, therefore, when it denied maintenance to bastards begotten under certain atrocious circumstances,(e) was neither consonant
to nature nor reason, however profligate and wicked the parents might justly be
esteemed.
The method in which the English law provides maintenance for them IS ae
follows.(f)
When a woman is delivered, or declares herself with child, of a
bastard, and will by oath before a justice of peace charge any person alt
having got her with child, the justice shall cause such person to be apprehended,
and commit him till he gives security, either to maintain the child, or appear at
the next quarter-sessions to dispute and try the fact. But if the woman dies,
or is married before delivery, or miscarries, or proves not to have been with
child, the person shall be discharged; otherwise the scssions, or two justiccs out
of sessions, upon original application to them, may take order for the keeping of the bastard, by charging the mother or the reputed father with the payment of money or other sustentation for that purpose.
And if such putative
father, or lewd mother, run away from the parish, the overseers, by direction
of two justices, may seize their rents, goods, and chattels, in order to bring up
the said bastard child. Yet such is the humanity of our laws, that no woman can
be compulsively questioned concerninI? the father of her child till one month
after her delivery; which indulgence IS, however, very frequently a hardship
upon parishes, by giving the parents opportunity to escape."
(I)

Salk. 122.

(0) Co. Lilt. 2«.
(ij "From tho bond

(.) Ibid.

zas,

of marriage."

(") Lord Raym. 68. Comb. 366.
(I) ?i'OT.89, c.15.
{f)Stat.18Eliz.c.3.
7.Jac.Le.4.
Car. II. c.12. 7 Goo. II. c. 31.

3Car.I.c.4.

13&1.

but this presumption may be rebutted by placing the fact of non-access of the husband
beyond reasonable doubt. It is not necessary to show that access was impossible, though
probability of non-access is not sufficient to overthrow the presumption. Stegall V8.
Stegall, 2 Brock. 256. Cross vs. Cross, 3 Paige, C. R. 139. Wright V8. Hicks, 12 Georgia,
155. However, in the Supreme Court of the United States the more stringent rule has
oeen adopted, that, when once a marriage has been proved, nothing can impugn the
legitimacy of the issue short of the proof of facts showing it to be impossible that the
husband could be the father. Patterson vs. Gaines, 6 How. U. S. 550. A child born in
wedlock, though born within a month or a day after marriage, is presumed to be legitimate; and when the mother was visibly pregnant at the marriage, it is a presumption
juris et de jure that the child was the offspring of the husband. The State V8. Hernan,
13 Iredell, 502.-SUARSWOOD.
%2 In the technical treatises on the poor-laws will be found the cases occurring as to
the right of custody, whether it be in the father or in the mother of the bastard. And
the right of the mother to such custody seems recognised and established. 5 East, 221.
See 'also 1 B. &> P. N. R. 148. 7 East, 579.
But the assent of either father or mother to a marriage of a bastard under .age does
not appear to be expressly required by the late marriage act; and hence either banns,
or the assent of a guardian appointed by the lord chancellor, seem necessary to establisb
its validity.-CHITTY.
.
But by the poor-law act, 4 & 5 W. IV. c.76, all previous statutes on this subject are
repealed: ar i it is enacted that every child which shall be born a bastard, after the pasa'
:'(1
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*3. I proceed next to the rights and incapacities which appertain to 4 l1:4r.9
bastard. The rights are very few, being only such as he can acquire;
a
for he can inherit nothing, being looked upon as the son of nobody; and sometimes called filius nullius, sometimes filius populi.(g) Yet he may gain a sir.
name by reputation,(h) though he has none by inherltancc." All other children
have their primary settlement in their father's parish; but a bastard in the
parish where born, for he hath no father.(i) However, in case of fraud, all if a
woman be sent either by order of justices, or comes to beg as a vagrant, to a
parish whore she does not belong to, and drops her bastard there, the bastard
shall, in the first case, be settled in the parish from whence she was illegally
rcmovcd;(j) or, in the latter case, in the mother's own parish, if tho mother be
apprehended for her vagrancy.(k) Bastards also born in any licensed hospital
('J JiPrI. d< L. L. c.~.
(A) Co. Lltt. 3.
(') 8.\lk. 4!1.

(J) Ibid. 12l.
(lj Stat. 17 Oeo.

rr, c. 6-

mg of the act, shall follow the settlement of the mother until he shall attain sixteen, or
shall acquire a settlement in his own right; and such mother shall be bound to maintain
such child as part of her family until sixteen, and such liability on marriage is to attach
to her husband.
And now, by 7 & 8 Vict. c. 101, s. G, (amended by 8 & I> Vict. c. 10,) if
such child shall become chargeable to the parish, the mother is liable to be punished
under the vagrant act; and if the mother is not of sufficient ability, the justices in petty
session, or one justice within the metropolitan district, under 8 .I:; 9 Vi ct. c. 10, s. 9, may
make an order on the putative father for maintenance, provided the evidence of the
mother be corroborated by other testimony; but such order shall in no case continuo
in force after the child shall attain thirteen years, or die, or the mother be married.STEWART.
21 A bastard
having gotten a name by reputation may purchase by his reputed or
known name to him and his heirs, (Co. Litt. 3, b.;) but this can only be to the heirs of
Lis own body.
A conveyance to a man who is a bastard, and his heirs, though his estate IS in its descent confined to the issue of his body, yet gives him a fee simple, and confers an unlimited power of alienation; and any person deriving title from him or his heirs may
transmit the estate in perpetual succession.
The law, however, so far adverts to the
situation of a bastard, that a limitation over on failure of the heirs of the bastard, after
a gift by will to him and his heirs, would convert the devise into an estate tail. 3 Buist.
195. 1 Lord Raym. 1152.
Bastards may take by gift or devise, provided they are sufficiently described, and have
gained a name by reputation.
1 Ves. & B. 423. 1 Atk.410.
But the rule as to a bastard's taking by his name of reputation must be understood II.i
giving a capacity to take by that name merely II.i a description, not as a child by a claim
of kindred: therefore a bastard cannot claim a share under a devise to children generally,
though the will was strong in his favour by implication, (5 Ves. 530; and see 1 Ves. & B.
434, 469. 6 Ves. 43. 1 Maddox, 430. H. Chitty's Law of Descents, 28, 29 ;) nor Is any
illegitimate child entitled to immediate interest upon a legacy payable at a future time,
when such legacy was given by its reputed father.
2 Roper on Leg. 2 ed. 199.
A limitation cannot be to a bastard en ventre sa mere; for bastarda cannot" take tilJ
they gain a name by reputation.
1 Inst. 3, b. 6 Co. G8. 1 P. Wms. 52\}. 17 Ves. 528
1 Mer. 151. 18 Ves. 288. H. Chitty's Law of Descents, 29, 30.
Though a bastard may be a reputed son. yet he is not such a son for whom, in con
sideration of blood. a use can be raised, Dyer, 374. Yet on an estate otherwise effectually passed, an estate may be as well declared to a bastard being in esse, and sufficiently
described, as to another person; but where the use will not arise but in consideration of
blood, if derived through any but the pure channel of marriage, however near it may be,
it will not prevail.
Id, Co. Litt. 123, a. See 2 Fonb. on Eq. 5 ed. 124.
If a bastard die seised of a real estate of inheritance, without having devised it, and
without issue, the estate will escheat to the king, or other immediate lord of the fee. 3
Buist. 195. 1 Lord Raym. 1152. 1 Prest. Est. 468, 479, post, 2 book, 249. 2 Cruise's
Dig. 374. But as there might in many cases be much apparent hardship in the strict
enforcement of this branch of the royal prerogative, it is usual in such cases to transfer
the power of exercising it to some one of the family, reserving to the crown a small proportion, as a tenth, of the value of both the real and personal estate. 1 Woodd.31>7, 398.
And so ukewise in the case of personal estate, where a bastard dies intestate and without issue, the king is entitled, and the ordinary of course grants, administration to the
patentee or grantee of the crown. Salk. 37. 3 P. Wms. 33. See IT. Chitty's lAw of
Descents, 27, 2R.-CHiTTY.
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for pregnant women, are settled in the parishes to which the mothers belong-(l) The incapacity of a bastard consists principally in this, that he cannot
be heir to anyone, neither can he have heirs, but of his own body; for, being
nulliu» filius, he is therefore of kin to nobody, and has no ancestor from whom
r.ny inheritable blood can be derived. A bastard was also, in strictness, incapable of holy orders; and, though that were dispensed with, yet he wns
utterly disqualified from holding any dignity in the church :(m) but this doctrine
seems now obsolete; and, in all other respects, there is no distinction between
a bastard and another man. And really any other distinction, but that of nut
inheriting, which civil policy renders necessary, would, with regard to the
innocent offspring of his parents' crimes, be odious, unjust, and cruel to the
last degree: and yet the civil law, so boasted of for its equitable deolsions, made
bastards, in some cases, incapable even of a gift from their parents.(n)
A
bastard may, lastly, be made legitimate, and capable of inheriting, by the
transcendent power of an act of parliament, and not otherwise:(o) as was done
in the case of John of Gaunt's bastard children, by a statute of Richard the Second.

CHAPTER XVII.
OF GUARDI:A.N AND WARD.
THE only general private relation, now remaining to be discussed, is that or
guardian and wardj- which bears a very near resemblance to the last, and is
plainly derived out of it: the ~ardian being only a temporary parent, that is,
for so long time as the ward ]8 an infant, or under age. In examining this
species of relationship, I shall first consider the different kinds of guardians,
how they are appointed, and their power and duty: next, the different ages of
persons, as defined by the law: and lastly, the privileges and disabilities of an
infant, or one under age, and subject to guardianship.
1. The guardian with us performs the office both of the tutor and curator of
the Roman laws; the former of which had the charge of the maintenance hnd
education of the minor, the latter the care of his fortune; or, according to the
language of the court of chancery, the tutor was the committee of the person,
the curator the committee of the estate. But this office was frequently united
in the civil law;(a) as it is always in our law with regard to minors, though as
to lunatics and idiots it is commonly kept distinct.
*461]
=or the several species of guardians, the first are guardians by nature:
viz. the father, and, in some cases, the mother of the child. For if an
estate be left to an infant, the father is by common law the guardian, and must
account to his child for the profits.(b)2 And, with regard to daughters, it seema
(I) Stat. 13 Geo. m. Co 82.
(.~ 4 lost. 36.
(-) Forteoc. Co 40. 6 Rep. 68.
(-) Cod. 6, 67, 6.

(0 Pf. 26, 4, 1.
(t Co. Lilt. 88.

1The equity books supply the practical details of this title, particularly
2 Fonbl. Tr •
.t.q. 236; Maddock's Prin. and Prac.j and Mr. Hargrave's notes 63, 71, on pa, 88, Co.
Litt., exhaust the learmng upon the title. The same title occurring in Com. Dig. and
BI c. Abr. may be consulted, and also in Tomlin's Law Dictionary.-CUITTY.
2 But an executor is not justified in paying to the father a legacy left to the child;
and if he pays it to the father, and the father becomes insolvent, he may be compelled
to pay it over again. 1 P. Wms. 285.-CHRISTIAN.
This guardianship confers no right to intermeddle with the property of the infant.
but is a mere personal right in the father or other ancestor to the custody of the person
of his heir apparent or presumptive until attaining twenty-one years of age. See 5 Mod
224. Co. Litt. 88, n. 63, 7l.-HARGRAVE.
.
Mr. Francis Har~ve, the learned annotator on Co. Litt., holds that the term n'l.tural
guardian or guardian by nature, when not applied to an heir-apparevt, "i~nifies only
that natu 'f' points out the parent I) ~he proper guardian where positive law is rsilent.t;n:PHJ:N!
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by construction of statute 4 & 5 Ph. and Mar. c. 8, that the father mi~ht by
deed or will assign a guardian to any woman-child under the a~e of sixteen;
and, if n one be so assigned, the mother shall in this case be guardian.I C)I There
are also guardians for nurturej(d) which are, of course, the father or moth or,
till the infant attains the age of fourteen years:(e) and in default of father or
mother, the ordinary usually assigns some discreet persons to take care of the
Infant's personal estate, and to provide for his maintenance and cdncation.Ij")!
Next are guardians in socaqe]: (an appellation which will be fully explained in
the second book of these eommentaries.) who are also called guardians by the
common law. These take place only when the minor is entitled to some estate
in lands, and then by the common law the guardianship devolves upon his next
of kin, to whom the inheritance cannot possibly descend; as, where the estate
descended from his father, in this case his uncle by the mother's side cannot
possibly inherit this estate, and therefore shall be the guardian.(g) For tho law
judges it improper to trust the person of an infant in his hands, who may by
possibility become heir to him; that there may be no temptation, nor even
suspicion of temptation, for him to abuse his trust.(ll) The Roman laws proceed on a quite contrary principle, committing the care of the minor to him
who is the next to succeed to the inheritance, presuming that the next heir
wculd take the best care of an estate, to which he has a prospect of succeeding:
and this they boast to be "summa providentia."(i)
But in tho mean time they
seem to have forgotten, how much it is the *guardian's interest to re- [*462
move the encumbrance of his pupil's life from that estate for which he
(.) 3 Rep. 39.
Co. Lilt. 88.
• Moor,133. 3 Rep. 38.
~ ) 2 Jones, 90. 2 Lev. 163.
(.) Lltt.ll23.

(l) Nunquam CUIladia alU:vJUI dt jun alieu; ...... and, dt
liu. habeatur IUIpicio, quod p"ml «l «lit aliq1u>d jUl ,,,
,pla 1uFred.tat. clamart. Olanv. Z. 7, c.IL
(I) Ff. 26, 4, 1.

• See Bac. Abr, Guardian, A. 1. It has been considered that the power of a father to
appoint a guardian under the act 4 & 5 Ph. and 111. c. 8, extends to natural children, (2
Stra. 1162;) but, according to 2 Bro. Ch. R. 583, it does not. However, where the putative father by a will names guardians for his natural child, the court will in general
appoint them to be so, without any reference to the master, unless the property be con
siderable.
Id. ibid. 2 Cox, 46. Bac. Abr. Guardian, A. 1 Jac. and W. 106, 395. .An
appointment of a testamentary guardian by a mother is absolutely void. Vaughan, 180. 3
Atk. 519. A father's appointment by deed of a guardian may be revoked by will.
Finch, 323. 1 Vern. 442. Any form of words indicative of the intent suffices. Swinb.
p. 3, c. 12. 2 Fonbl. on Eq. 5 ed. 246, 247. A guardian appointed by the father cannot
delegate or continue the authority to another.
Vaughan, 179. 2 Atk.15.
Nor is a
copyholder within the act. 3 Lev. 395.-CHITTY.
'It might be questionable whether the ordinary would be permitted to interfere further than to appoint ad litem. 3 Atkins, 631. Burr. 1436. For, where a legitimate child,
even at the breast, is withheld from the custody of the father, habeas corpus may be
brought.
The King vs. De Manneville,5 East,221.
See also 1 Bl. R. 386, and 4 J. B.
Moore, 366.
But of an illegitimate child the mother appears to be the natural guardian.
4 Taunt.
498, ex parte Knee, 1 N. R. 148. And habeas corpus lies at her instance.
See The King
118. Hopkins,
7 East, 579. 5 id.224, n. Also 5 T. R. 278.
The guardian upon record is liable to the costs of the suit. 2 Est. 473.-CHITTY.
This power of the ecclesiasfical court to appoint guardians is questionable.
Lord
Hardwicke expressly denied it; and lord Mansfield seems to have considered it as
limited to the appointment of a guardian ad litem, where an infant was a party to a suit
in the court. 3 Atkins, 631. 3 Burr. 1436.-CoLERIDGE.
The guardianship by nurture, like that by nature, has no reference to the infant's
property, but relates merely to his person.-KERR.
Kline vs. Beebe, 6 Conn. 494. Perkins va. Dyer, 6 Geo. 401.-SHARSWOOD.
6 A widow is guardian in socage to her daughters until they are fourteen years old, M
well of freehold M of copyhold, (10 East, 491. 2 M. & S.504,) and by residing on tho
ward's estate for forty days gains a settlement in the parish, and cannot be removed from
the possession of it at any time. Id. ibid. She has a right a! such to elect whether
she will let the estate, or occupy it for their benefit. Id. ibid. 'luch a guardian has not
a mere office or authority, but an interest in the ward's estate. She may maintain trespass lind ejectment, avow damage feasant, make admittance to copyhold, and lease in
her own name. Id. ibid.-CHITTY.
-
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is supposed to have so great a regard.(k) And this affords Fortescue,Cl) and
Sir Edward Coke,(m) an ample opportunity for triumph; they affirming, that
to commit the custody of an infant to him that is next in succession is "quasi
aqnum committere lupo, ad devorandum."Cn)S These guardians in socage, like those
for nurture, continue only till the minor is fourteen years of age; for then, in
both cases, he is presumed to have discretion, so far as to choose his own
guardian. This he may do, unless one be appointed by the father, by virtue of
the statute 12 Car. II. e. 24, which, considering the imbecility of judgment in
children of the age of fourteen, and the abolition of guardianship in chivalry,
(which lasted till the age of twenty-one, and of which we shall speak hereafter,) enacts that any father, under age or of full age, may by deed or will dispose of the custody of his child, either born or unborn, to any person, except a
popish recusant, either in possession or reversion, till such child attains the
age of one-and-twenty years," These are called guardians by statute, or testamentary guardians. There are also special guardians by custom of London, and
other places;(o) but they are particular exceptions, and do not fall under the
generallaw.8

<")

The Roman satirist W08 fully aware of this danger
when he puts this pnvate prayer Into the mouth of a selnsh
iUardbn:-pupt1lum
0 manam, qunn proximUl ha:r ..
ImpelW, apungam.
Pen. 1, 12.
(I) 0.41.
(-)1 Iust,

88.
(-) See stat. Hibern; 14 Hen, III. ThIs policy of our
EnglL.h law is warranted hy the wise Instltuuons of Solon,

who provided that no one sho'"ld 00 another's guardian who
W8S to enjoy the estate after his death.
Potter's Antiq. b. 1,
c. 26. And Charondae, Another of the Oreclan legislators,
directed that the inheritance should go to the futher'.
relations, bnt the education of the child to the mother's;
that the guardlanshrp and right of succession might alway.
be kept disnnct,
Petit. Lepp • Att. L 6, t. 7.
(oJ Co. Litt. 88.

S Lord chancellor Macclesfield has vehemently condemned
the rule of our law, that
the next of kin, to whom the land cannot descend, is to be the guardian in socage; and
has declared that .. it is not grounded upon reason, but prevailed in barbarous times,
before the nation was civilized." 2 P. Wms. 262. But, as the law has placed the custody of the infant under the care of one who is just as likely to be in a near degree of
kindred as the heir,-one who probably will have the same affection for his person,
without having any interest in even wishing his death, and therefore removed from all
suspicion, however ill founded,-I
cannot but think there is more wisdom in placing
the infant under the guardianship of such a relation than under that of the next heir.
A socage guardian can only be where the infant takes lands by descent. If he haa
lands by descent both ex parte paterna and ex parte materna, then the next of kin on each
side shall respectively be guardians by socage of these lands; and of these two claimants the first occupant shall retain the custody of the infant's person. See Mr. Hargrave's notes to Co. Litt. 88, b., where these different kinds of guardianship are with
great learning and perspicuity discriminated and discussed.c-Cnarsrrax.
T By this statute
the father may dispose of the guardianship of any child unmarried
under the age of twenty-one, by deed or will, executed in the presence of two or mor ..
witnesses, till such child attains the age of twenty-one, or for any less time. And th ..
guardian so appointed has the tuition of the ward, and the management of his estate
and property.
A father cannot appoint guardians under this statute to a natural child; but where
lie has named guardians by his will to an illegitimate child, the court of chancery will
appoint the same persons guardians, without any reference to a master for his lipproba
tion. 2 Bro. 583.-CURISTIAN.
The mother cannot appoint a guardian under this act, (Vaugh. 180. 3 Atk. 519;) nor
can a guardian already appointed by the father. Vaugh. 179. 2 Atk.15. A copyholder
is not within the act. 3 Lev. 395.
A disposition of this nature by deed may be revoked by will, (Finch, 323;) but not 80
If the deed contain a covenant not to revoke. 1 Vern. 442.
A will appointing a guardian for this purpose need not be proved in the spiritual
court. 1 Vent. 207.
No material form of words is necessary to create the appointment.
Swinb. p. 3, c.l2.
See 2 Fonb!. on Eq.5 ed. 246,247, notes. But the power of the guardian exists only during
the time for which he is expressly appointed. Vaugh. 184.
Though under this act a testamentary guardian has the custody of the infant's real
estate, a lease granted by him of such real estate is absolutely void. 2 Wils. 129, 135.
The marriage of the infant before he becomes twenty-one years of age does not determine the guardianship.
3 Atk. 625.-CUITTY.
8The king is also a universal guardian of infants, who delegates it to the lord chan
cellor. See 2 Fonb!. on Eq. 5 ed. 225. Chit. Prerog. Regis. 155.
By virtue of this power the chancellor may appoint guardians to such infants as ~

368

OHAP.1'/.]

O.F PERSONS.

462

The power and reciprocal duty of a guardian and ward are the same, pro
without them. Bac, Abr. Guardians, c. 2. Fonbl. 5 ed. 225. And in a case where the
infant, of the age of seventeen, had appointed a guardian by deed, it was decided that
tho chancellor had still a power to appoint a guardian, (4 Madd. 462;) and guardians at
common law may be removed or compelled to give security, if there appear any danger
of their abusing the person or estate of the ward, (3 Cha, Ca. 237. Style, 456. Hard.
96. I Sid. 424. 3 Salk. 177;) but it has been considered that a statute guardian cannot
be wholly removed, (3 Salk. 178. 1 P. Wms. 698. 2 P. Wmg.H2. 2 Fonbl. 232;) and guardians are appointed by him where such appointment is necessary to protect the infant's
general interest, or to sustain a suit, or to consent to the infant's marriage, (1 Madd,
~13;) but he never appoints a guardian. to a woman after marriage. 1 Yes. 157. A
guardian cannot be otherwise appointed in chancery than by bringing the infant into
court, or his praying a commission to have a guardian assigned him. I Eq. Ca. Abr, 260.
One of the six clerks may be appointed.
2 Chao Ca. 164. Nels. Rep. 44. As to when
the court of chancery may appoint a guardian in the place of another, see post. And
..ee the jurisdiction of court of chancery in general on this subject. 2 Fonbl. 226, n. a.
The infant himself may also appoint a guardian; and this right arises only when from
a defect in the law (or rather in the execution of it) the infant finds himself wholly unprovided with a guardian. This may happen either before fourteen, when the infant has
no such property as attracts a guardianship by tenure, and the father is dead without
having executed his power of appointment, and there is no mother, or after fourteen,
when the custody of the guardian in socage terminates, and there is no appointment by
the father under the 12 Car. II. Lord Coke only takes notice of such election where
the infant is under fourteen; and. as to this, omits to state how or before whom it should
be made. See 1 Inst. 87, b. Nor does this defect seem supplied by any prior or
contemporary writer. As to a guardian under fourteen, it appears, from the ending of
guardianship in socage at that age, as if the com mon law deemed a guardian afterwards
unnecessary.
However, since the 12 Car. II. c. 24, it has been usual, in defect of an
appointment under the statute, to allow the infant to elect one for himself; and this
practice appears to havo prevailed even in some degree before the restoration: such
election is said to be frequently made before ajudge on the circuit, (1 Yes. 375;) but
this form does not seem essential,
The late lord Baltimore, when he was turned of eighteen, having no testamentary
guardian, and being under the necessity of having one for special purposes, relative to
his proprietary government of Maryland, named a guardian by deed, a mode adopted
oy the advice of counsel. It seems, in fact, as if there was no prescribed form of an
infant's electing a guardian after fourteen, any more than there is before; and therefore
election by parol, though unsolemn, might be legally sufficient. The deficiency in precedents on this occasion is easily accounted for, this kind of guardianship being of very
late origin, unnoticed as it seems by any writer before Coke, except Swinburn. Testam.
edit. 1590, 97, b. And there being yet no cases in print to explain the powers incident
to it, or whether the infant may change a guardian so constituted by himself, Coke,
though professing to enumerate the different sorts of guardianship, omits this in one
case, whence perhaps it may be conjectured that in his time it was in strictness scarcely
recognised as legal. 1 Inst. 88. b. in notes. For these observations, see Toml, Law
Dict. tit. Guardian. Though an infant thus appoint a guardian, yet it does not preclude
the court of chancery from appointing another. 4 Mad. 462.
Guardians are also appointed ad litem. All courts of justice have a power to assign a
guardian to an infant to sue or defend actions, if the infant comes into court and desires it; or a judge at his chambers. at the desire of the infant. may assign a persoD
Darned 1,y him to be his guardian. F. N. B. 27. I Inst. 88, b. n. 16, 135, h. l , See post.
As to who is usually appointed, and the mode, &c. of appointing a prochein am)', or
~ardhn to an incant in the common law courts, see Tidd, Prac, 8 ed. 95, 96.-CHITTY.
On the subject of guardians of different kinds, I refer the student to a series of notes
by Mr. Hargrave on the passage of Co. Litt. 80 often referred to in the margin, as well
I\.~ to a note by Mr. Ames, on Fortescue, C. 44. and Fonblanque's Treat. of Equity, b. 11,
p. 2, ch. 2, S. 2. The guardianship to which it is practically the most important to
attend is that by testament, of which a sufficiently accurate outline is drawn in the
text. I will mention only one or two circumstances that seem to have been omitted
In the first place, the statute empowers fathers only to make the appointment: this
was probably an unintentional omission; but the consequence is, that, where a mother
is the surviving parent, the children, upon her death, will be left to find guardians
according to the provisions of the common law. In this case, where none other can be
found, the jurisdiction of the chancellor arises on the part of the crown to protect the
infant subject, and he will delegate the care to some proper person. As to the origin
of this jurisdiction, see vol. 3, p. 427.
VOL.1.-24
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tempore, as that of a father and child; and therefore I shall not repeat them, but
..ball only add, that the guardian, when the ward comes of age, is bound to give
The effect of the appointment by testament is rather more extensive than the text
Implies, because the statute annexes to the office the custody and management of tl.e
infant's real and personal estate, and empowers the guardian to bring all such action.
relating thereto as a guardian in socage might. On the other hand, this appointment,
as stated in the text, does not so far supersede the general duty and power of the chancellor, as delegate of the crown, to protect infants, but that he may interfere in CMCoIo
of gross misconduct, or legal incapacity, such as that of lunacy or bankruptcy, to con
trol or even to remove him.-CoLERIDGE.
The jurisdiction of the court of chancery, whatever may have been its origin, is non
firmly established and beyond the reach of controversy,-it being a settled maxim thal
the sovereign is'the universal guardian of all the infants in the kingdom. This court, therefore, will appoint a suitable guardian for an infant where there is no other or no other
who will or can act; for if there are testamentary guardians the court has no jurisdiction
to do so. It will also in general abstain from interference unless the infant has property,-not from any want of jurisdiction, but from the want of means to exercise ita
authority with effect. When, however, guardians are appointed, and their nomination
is entirely a matter of discretion, they are treated as officers of the court and held responsible accordingly.
The court of chancery will not only remove guardians appointed by its own authority.
but it will also remove guardians at the common law, and even testamentary or statute
guardians, whenever sufficient cause can be shown for so doing. For guardianship is
always looked upon by the courts of equity as adelogated trust for the benefit of the
infant; and in case, therefore, any guardian abuses his trust, the court will check and
punish him, nay, sometimes will proceed to the removal of him, and appoint another in
his stead. The court will sometimes also require security to be given by the guardian,
and, on the other hand, will assist him in the performance of his duties, as well in obtaining the custody of the person of the ward as otherwise.
Thejurisdiction of the court of chancery extends to the care of the person of the infant so far as is necessary for his protection and education, and to the care of his property, for its management and preservation and proper application for his maintenance.
It is upon the former ground that the court interferes with the ordinary rights of parents
as guardians by nature or by nurture; for whenever a father is guilty of gross ill treatment of or cruelty to his children, or is in constant habits of drunkenness and blasphemy
or low and gross debauchery, or professes atheistical or irreligious principles, or his
domestic associations are such as tend to the corruption and contamination of his
children, the court will interfere and deprive him of the custody of the infants, appointing at the same time a suitable person to act as guardian and superintend their education. And this interference may be obtained on the petition of the infant himself, or of
any of his friends or relatives: nay, a mere stranger may at any time set the machinery
of the court in motion. In most instances, however, its jurisdiction arises from a suit
being actually pending relative to the person or property of the infant; and in such
cases, although not under the care of any guardian appointed by the court, the infant is
treated 118 a ward.
And a ward in chancery is in all cases under the special protection of the court; for
no act can be done affecting the minor's person, property, or estate unless under its
express or implicit direction, every act done without such direction being considered a
contempt, exposing the offender to be attached and imprisoned. Thus, it is a contempt
to conceal or withdraw the person of the infant from the proper custody, or to disobey
any order of the court relative to its maintenance or education, or to marry the infant
without the approbation of the court. For the court, in approving. a person to be
guardian, usually gives him express direction how to exercise the powers which it has
conferred; prescribes the residence and settles a scheme for the education of the infant,
and regulates, if necessary, his choice of a profession or trade; approves or prohibits the
minor's marriage; and performs all the other duties of guardians by nature or for nurture. With respect to the property of the ward, the court not only superintends its
management during the owner's minority, but directs a proper settlement on the marriage of its ward; and this protection is not always removed upon the minor's attaining
twenty-one, but is, for some purposes, continued afterwards, especially with regard to
the marriage of female wards. In these and other respects, therefore, guardians appointed by the court of chancery have extensive delegated powers,-tnis
species of
guardianship being one far more capable of adaptation to the various requirements of
modern society, the intentions of testators, the wants and wishes of the infants them,
selves, and the different kinds of property which may call for administrative CIII'e, than
,,1)or Sinyof the other guardianshins known to the law.-KERR_
3711
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"'him an account of all that he has transacted on his behalf, and must
answer for all losses by his wilful default or negligence.' In order there- ["'463
lore to prevent disagreeable contests with youn!? O'entlcmen, it has become So
practice of many guardians, of large estates espeClafi'y,to indemnify themselves
oy applying to tho court of chanccry, acting under its direction, and accounting annually before the officers of that court. For the lord chancellor is, by
right derived from the crown, the general and supreme guardian of all infants,
as well as idiots and lunatics; that is, of all such persons as have not discretion
enough to manage their OWL concerns. In case therefore any guardian abuses

• This rule, that the guardian is compellable to account only when the infant cornell
of age, or until she marries, is applicable only to testamentary or other guardians not in
socage, and exists only in a court of law; for under the general protection afforded to
infants by the court of chancery, an infant may in that court, by his prochein amy,
his guardian to account, even during his minority. 2 Vern. 342. 2 P. Wms, 119. 1
Ves.91.
Guardians in socage are by the common law accountable to the infant, either when he
comes to the age of fourteen, 01 at any time after, as he thinks fit. Co. Litt. 87.
The guardian in his account shall have allowance of all reasonable expenses: if he is
robbed of the rents and profits of the land without his default or negligence, he shall be
:lischarged thereof in his account; for he is in the nature of a bailiff' or servant to the
mfant, and undertakes no otherwise than for his diligence and fidelity. Co. Litt. 89, a.,
123.
If a man intrudes upon an infant, he shall receive the profits but as guardian, an.l the
infant may have an account against him as guardian, or the infant may treat him as a
:lisseisor; and if a person during a person's infancy receives the profits of an infant's
estate, and continues to do so for several years after the infant comes of age, before any
entry is made on him, yet he shall account for the profits throughout, and not during
the infancy only; and so it seems at law he should be charged in an action of account,
us tutor alienus, (1 Vern. 295. 1 Atk. 489. 2 Fonbl. 5 ed. 235, 236 ;) and where a guardian,
after his ward attains full age, continues to manage the property at the request of the
ward, and before the accounts of his receipts and payments during the minority are
settled, it il in effect a continuance of the guardianship as to the property, and he must
account on the same principle as if they were transactions during the minority. and,
under these circumstances, an injunction was granted on terms to restrain the guardian
from proceeding in an action to recover the balance claimed by him on account of the
transactiom after his ward came of age. 1 Simons and Stu. Rep. ] 38.
A receiver to the guardian of an infant, whose account has been allowed by the guRl
:lian, shall not be obliged to account over again to the infant when he comes of age.
Prec. Ch. 535.-CHITTY.
tiuardians are regarded with great liberality by the courts. Common skill, common
prudence, and common caution are all that are required of them in the administration
of their trust. Ordinary men are to be compared with, and judged by, the standard of
ordinary men. Konigmacher V8. Kimmel, 1 Penna. Rep. 207. So guardians, like other
trustees, are not answerable for the acts of agents necessarily employed by them, where
proper care has been taken in their selection, unless there is an omission of ordinary
diligence on their part in compelling their agents to perform their duties. Hennessey
V8. The Western Bank,6
'V. & S. 300. A guardian using the money of his ward, or
neglecting to invest it, is chargeable with interest; and the method of ascertaiuing the
amount is to strike a balance of the money in the guardian's hands every six months,
and charge simple interest thereon, allowing a reasonable sum to remain in his hands to
meet expenses. Say V.f. Barnes, 4 S. & R. 112. Karr V8. Karl', 6 Dana, 3. Bryant V8.
~raig, 12 Ala. 354. White V8. Parker, 8 Barb. 48. A guardian should keep his ward's
property separate from his own; otherwise he will make it his own so far as to be aocountable for it if lost. If he takes notes or other securities for money belonging to hie
ward ill his own name, he converts the property to his own use and is prima facie
accountable for it. He cannot trade with himself on account of his ward, nor buy or
use his ward's property for his own benefit. If be attempts to do so, and the business
is unsuccessful, all the loss shall be his own, and he shall be liable to his ward for the
capital with interest; if, on the other hand, it turn out to be profitable, all the profit
shall belong to the ward. The guardian cannot convert the personal estate of hi;Sward
into real. If he burs land with the ward's money, the ward, at full age, may, at hIS election, take the land with its rents and profits, or the money with interest. 'Vhite 11"
Parker, 8 Barb. 48.--SUARSWOOD.
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trust, the court will check and punish him; nay, sometimes will proceed to
the removal of him, and appoint another in his stead.(p)1°

hIS

(1') 1 SId. 424. 1 P.

wu, 7C3.

10 Testamentary
guardians are within the preventive and controlling jurisdiction of
this court; and, if there be reason to apprehend that such a guardian meditates an injury
to his ward, it will interfere, and prevent it. 1 P. Wms. 704, 705. 2 FonbI. 5 ed. 249.
3 Bro. P. C. 341. 1 Sid. 424.
If a person appointed guardian under statute 12 Car. II. c.24 dies, or refuses the office.
the chancellor may appoint one, (1 Eq. Ca. .Abr. 260, pI. 2. 1 P. Wms. 703;) and if he
become a lunatic he may be removed. Ex parte Brydes, H. T. 1791. So if he become a
bankrupt.
But, generally speaking, a guardian appointed by statute cannot be removed
hy this court, (2 Chao Ca. 237. 1 Ves. 158. 1 Vern. 442,) unless the infant be a ward of
the court. 2 P. Wms. 561.
The court of chancery will in some cases, on petition, make an order of maintenance
of the infant, (3 Bro. C. C. 88. 12 Ves. 492;) but, in general, payments to the infant
during his minority are discountenanced.
4 Ves. 369.
In a case where a father left a legacy payable to a child at a future day, though he WM
silent respecting the interest, the court allowed maintenance, (11 Ves. 1;) and so in a
CMe where the interest WM directed to accumulate.
Dick. 310. 1 ?lIad. 253. But an
order of maintenance was refused, though so directed, the father being living, and of
sufficient ability to maintain the infant.
1 Bro. C. C.387.
• In allowing maintenance, the court will attend to the circumstances and state of thfJ
f"mily. 2 P. Wms. 21. 1 Ves. 160.
In some cases it will allow the principal to be broken in upon for the maintenance of
the infant.
1 Vern. 255. 2 P. Wms. 22.
The court may interpose even against that authority and discretion which the father
has in general in the education and management of the child, (1 P. Wms. 702. 2PWJIll!.
177 ; and cases cited in 2 Fonbl. 5 ed. 232;) but qurere if such a child must not be a ward
of the court. 4 Bro. C. C. 101, 102.
The court will permit a stranger to come in and complain of the guardian and abuse
of the infant's estate. 2 Ves.484.
The court will not suffer an infant to be prejudiced by the laches of hla trustees or
guardian.
2 Vern. 368. Prec. Ch. 151.
It must not be inferred that a court of equity will at. any period, or under any circum.
stances, act upon a too indulgent disposition towards him; for, if an infant neglect to
eater his property within six years after he comes of age, he is as much bound by the
statute of limitations from bringing a bill for an account of mesne profits, as he is from
an action of account at common law. Prec, Ch. 518; and see 1 Schoo & Lef. 352. 2 Fonbl.
5 ed. 235; id. 1 vol, 159, 2 n, (m.)
The court of chancery will assist guardians in compelling the wards to obey their legal
desires; and where an infant went to Oxford contrary to the orders of his guardian,
who wished him to go to Cambridge, the court sent a messenger to carry him from Oxford to Cambridge; and, on his removing to Oxford, another messenger was sent to carry
him to Cambridge and keep him there. 1 Stra, 167. 3 .Atk.721.
Where a presbyterian having three -laughters bred up in that persuasion, and three
brothers, -who wert' presbyterians, made his will, appointing his brothers and also 1\
clergyman of the church of England guardians to his three infant daughters, and died,
having sent his eldest daughter to his next brother, and the clergyman got possession of
his two other daughters. and placed them at boarding-school, where they were educated
according to the church of England, and then filed a bill to have the eldest daughter
placed out with the other daughters; and the three presbyterian brothers brought their
bill to have the two daughters delivered to them, offering parol evidence that the testator directed that he would hnve his children bred up presbyterians, but the court declared
that no proof out of the will ought to be admitted in the case of a devise of a testamentary guardianship, any more than in a case of a devise of land, and that the decision
of the majority of the guardians ought not to govern; and directed that the master
should inquire whether the school at which the two youngest daughters wa-e placed was
proper; and as to the eldest, who was of the age of sixteen, she was Lrought into
court, and asked where she desired to be, and, on her declaring her wish to he with one
.:If her uncles, it was ordered accordingly. 3 P. Wms. 51. 2Ves.56.
1 P. 'Wms. 703.
, Marrying a ward of the court of chancery without the consent of tho cours is a contempt, for which the party may be committed or indicted, though he was ignol'_\ut of the
wardship. 3 P. Wms. 116. 5 Ves. 15. But to render third persons so liable it should
appear that they were apprized of the party's being 1\ ward. 2 Atk.157. 16 Ves 259
.A marriage in fact is sufficient to ground the contempt, though the validit: of the
marriage be questionable. GVes. 572.
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2 Let us next consider the ward or person within age, for whose assistance
and support these guardians are constituted by law; or who it is, that is said to
be within age. The ages of male and female are different for different pur.
poses. A male at twelve years old may take the oath of allegiance; at fourteen
IS at years of discretion, and therefore
may consent or disagree to marriage,
may choose his guardian, and, if his discretion be actually proved, may make
his testament of his personal estate; at seventeen may be an executor; and aL
twenty-one is at his own disposal, and may aliene his lands, goods, and chattels
A female also at seven years of age may be betrothed or given in marriage; at
1Iine is entitled to dower; at twelve is at years of maturity, and therefore may
consent or disagree to marriage, and, if proved to have sufficient discretion, may
bequeath her personal estate; at fourteen is at years oflegal discretion, and may
choose a guardian; at seventeen may be executrix; and at twenty-one may dispose of herself and her lands. So that full age in male or female is twenty-one
years, which age is completed on the daS" preceding the anniversary of a per·
son's birth,(q)l1 who till that time is an infant, and so styled in law. Among
the ancient Greeks and Romans, women were never *of age, but subject [*464
to perpetual guardianship,(r) unless when married, "nisi convenissent in
manum viri:"(s), and, when that perpetual tutelage wore away in process of
time, we find that, in females as well as males, full age was not till twenty-five
years.(t)
Thus by the constitution of different kingdoms, this period, which is
merely arbitrary, and juris positivi, is fixed at different times. Scotland agrees
with England in this point; both probably copying from the old Saxon constitutions on the continent, which extended the age of minority "ad annum
vigesimum primum, et eo usque juuenes sub tutelam reponunt;"(u)(v) but in Naples
they arc of full age at eighteen; in France, with regard to marriage, not till
thirty; and in Holland at twenty-five.
3. Infants have various privileges, and various disabilities: but their very
disabilities are privileges; in order to secure them from hurting themselves by
their own improvident acts, .An infant cannot be sued but under the protection, and joining the name, of his guardian; for he is to defend him against all
attacks as well by law as otherwise :(w)l' but he may sue either by his guardian,
or prochein amy, his next friend who is not h+s guardian.
This prochein amy
may be any person who will undertake the infant's cause , and it frequently
happens, that an infant, by his prochein amy, institutes a suit in equity against a
fraudulent guardian.
In criminal cases an infant of the age of fourteen years
Salk. 4t, 62a. Lord Raym. 480, 1096. Toder~ .. SanDam. Proe; Z1 Feb. 1i75.
e,~pott. Antlq. b. 4, e.n, Cic.pro Jluren.12.
(. "Unle&'! when they shall come into the power of a
bu. nil."
(I) 1 lost. 1, 23, 1.
(1.\

tam,

eM) "To the one-and-twentleth year; and, until thea, the
young remain nnder guardianship."
(.) lltiernhook.u Jure SUdmeln, I. 2, c. 2. Thi.1s IIlao the
period when the king, ... well .. the subject, arrives at ful1
age in modern Sweden. Mod. Un. llJat. xxxllJ. 2"~.
(W)Co. L1tt.l35.

'1'0 clear such a contempt, a proper settlement must be made on the ward. 1 Yes
Jun. 154. But the making such settlement does not necessarily cure the contempt
8 Yes. 74. It is not cleared by the ward's attaining the age of twenty-one. 3 Yes. 89
4 id. 3SG.-CHlTrY.
11 If he is born on the 16th of February, 1GOS,
he is of age to do any legal act on the
morning of the 15th of February, 1G29,though he may not have lived twenty-one years
by nearly forty-eight hours. The reason assigned is, that in law there is no fraction of a
day; and if the birth were on the last second of one day, and the act on the first second
of the preceding day twenty-one years after, then twenty-one years would be complete;
and in the law it is the same wh-ether a thing is done upon one moment of the day or on
another, 1 Sid. 162. 1 Keb. 589. 1 Salk. 44. Raym. 84.-CURISTIAN.
A person is of full age the day before the twentv-first anniversary of his birthday
The State 118. Clarke, 3 Harring. 557. Hamlin V8. Stevenson, 4 Dana, 1i97.-SIIARSWOOD.
12 TlJi.t!
is incorrectly expressed. 1st. The infant is sued in his own name alone, as any
other person; but he appears to defend his cause by guardian, being supposed, without
discretion, to appoint an attorney for that purpose. 2d. He does not necessarily appear
by his regular guardian, as the text implies, but by any person whom the court shall
appoint guardian ad litem to defend that particular suit. It is within the province of
every court to appoint a guardian ad litem, where a party in a suit is an infant. See vol.
iii. p. 427.--CoLEaIDGE.
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may be capitally punished for any capital offence :(;r:) but under the age~ of
The period between seven and fourteen is subject to much uncertainty: for the infant shall, generally speaking, be judged prima facie innocent j yet if he was doli capax, and could discern between good and evil at the
time of the offence committed, he may be eonvieted and undergo judgment and
execution of death, though he hath not attained to years of puberty or
.465] *discretion.(y) And Sir Matthew Hale gives us two instances, one of a
girl of thirteen, who was burned for killing her mistress j another of a
boy still younger, that had killed his companion, and hid himself, who W3"
banged; for it appeared by his hiding that he knew he had done wrong, and
could discern between good and evil: and in such cases the maxim of law is,
that malitia supplet atatem. So also, in much more modern times, a boy of ten
years old, who was guilty of a heinous murder, was held a proper subject for
capital punishment, by tho opinion of all the judges.(z)
With regard to estates and civil property, an infant hath many privileges,
which will be better understood when we come to treat more particularly of
those matters'; but this may be said in general, that an infant shall 108e
nothing by non-claim, or neglect of demanding his right; nor shall any other
lacbe« or negligence be imputed to an infant, except in some very particular
cases.
It is generally true, that an infant can neither aliene his lands, nor do any
legal act, nor make a deed, nor indeed any manner of contract that will bind
him. But still to all these rules there are some exceptions: part of which were
just now mentioned in reckoning up the different capacities which they assume
at different ages: and there are others, a few of which it may not be improper
to recite, us a general specimen of the whole. And, first, it is true, that infants
cannot aliene their estates: but infant trustees, or mortgagees, are enabled to
convey, under the direction of the court of chancery or exchequer, or other
courts of equity, the estates they hold in trust or mortgage, to such person as
the court shall ap.point.(a) Also it is generally true, that an infant can do no
legal act: yet an infant, who has an advowson, may present to the benefice
when it becomes void.(b) For the law in this case dispenses with one rule, ill
*466] order to maintain others of far *greater consequence: it permits an infant to present a clerk, who, if unfit, may be rejected liy the bishop,
rather than either suffer the church to be unserved till he comes of age, or permit the infant to be debarred of his right by lapse to the bishop. An infant
may also purchase lands, but his purchase is incomplete: for, when he comes
to age, he may either agree or disagree to it, as he thinks prudent or proper,
without allcging any reason; and so may his heirs after him, if he dies without
baving completed his agreement.(c) It is, further, generally true, that an infant,
under twenty-one, can make no deed but what is afterwards voidable: yet in
some eases(d) he may bind himself apprentice by deed indented or indentures,
tor seven years; and(e) he may by deed or will appoint a guardian to his ehildren, if he has any. Lastly, it is generally true, that an infant can make no
other contract that will bind him :11 yet he may bind himself to pay ior 1is
necessary meat, drink, apparel, physic, and such other necessarieaj" and like-

seven he cannot.

c.

(0) 1 Hal. P.
25.
(.) Ibid. 26.
(.) Footer, 72.
• Co)Stat. 7 ADDe, Co 19. 4 Goo. m.

bar

Co

16.

e'>
e')

Co. Lltt.172.
(.) Ibid. 2.
Stat. 6 Eliz. Co 4. 43 E1Iz. Co 2. Oro. Car. 17g
(.) Stat. 12 Car. lL c. 24.

U It
been considered that a bill of exchange, or negotiable security, given by au
lDt:'\nt during his minority, is in no case binding on him, though given for necessaries,
(2 Camp. 562, 563. Holt, C. N. P. 78. 1 T. R. 40. 4 Price, 300. Chit. on :Bills, 5 00. 22;)
and most clearly so, if not given for necessaries. Carth. 160. But, infancy being a personal privileJ?e, the infant only can take advantage of this. 4 ~p. 187.
An mfant IS not liable on an account stated, even though the particulars of the account were for necessaries.
1 T. R. 40. See 2 Stark, 36, where otherwise in equity. 1
~. C. Abr. 286.-CmTTY.
'This rule is providently intended for the benefit of the infant, that he may be
enabled to gain credit for such things as are suited to his degree and station. T!lf\ term
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wise for his good teaching and instruction whereby he may profit h uasell after.
wards. (f) And thus much, at present, for the privileges and dimbiliries or
infants."
(f) Co. Lltt. 172.

nec=ries, used by lord Coke, is a relative one; and the question, as to what are necessaries, must be determined by the age, fortune, condition, and rank in life of the infant,
(see 8 T. R. 5i8. 1 Esp, Rep. 212. Carter, 315,) which must be real, and not apparent.
Peake, 229. 1 Esp, Rep. 211. The question, as to what are necessaries, is for a jury.
1 M &S.i38.
Liveries ordered by a captain in the amy for his servant have been considered necessaries. 8 T. R. 578. Regimentals furnished to a member of volunteer corps may be
recovered as necessaries. 5 Esp. 152. But it has been held that a chronometer is not
necessary for a lieutenant in the navy, when he was not in commission at the time it
was supplied. Holt, C. N. P. ii .
.An infant has been held liable for a fine on his admission to a copyhold estate. 3
Burr. 1717. But it has been said, that if an infant is the owner of houses, and it is
necessary to have them put ill repair, yet the contract to repair will not bind him at
law; for no contracts are binding on an infant but such as concern his person. 2 Roll. Rep.
271. But in equity, an agreement by an infant to pay compound interest on mortgage to
prevent foreclosure is binding. 1 Eq. C• .Abr. 28G. 1 .Atk. 489.
.An infant is liable for necessaries furnished to his wife and family, (1 Stra, 1G8,) or for
the nursing of his lawful child, (Bacon, Max. 18,) but not for articles furnished in order
for the marriage. 1 Stra. 168. He is liable for so much goods supplied him to trade
with as were consumed as necessaries in his own family. 1 Car. Rep. 94.-CmTTY.
14 The general rule is that the contracts of an infant are voidable by him.
Oliver \:8.
Houdlet, 13 Mass. 237. Whitney V8. Dutch, 14 ibid. 457. Yet there are some contracts
so clearly prejudiclal that they are held to be not merely voidable, but absolutely void.
Such is the contract of suretyship. Maples V8. Wightman, 4 Conn. 37G. So a negotiable
note, as such, is merely void, though the contract which forms tho consideration of the
note may be otherwise. The infant cannot be precluded (as is tho maker of a negotiable
note as against an endorser or bona fide holder) from going into an examination of the
consideration.
Earle V8. Reed, 10 Metc.387. MclIinn V3. Richmond, 6 Yerg.9.
.AI·
though it be true that all the contracts of an infant are voidable, it would be manifestly
unjust to allow him to retain the consideration received by him and reclaim that which
he has parted with. Therefore, if an infant sell goods and receive the money for them,
he shall not be permitted to recover back the goods without returning the money
Badger V8. Phinney, 15 lIass. 359. Kitchen V8. Lee, 11 Paige, 107. Bailey V8. Bam
berger, 11 B. Monroe, 113.
Infants are liable for their torts in the same manner as persons of full age. Bullock
V8. Babcock, 3 Wend. 391. Wherever, however, the inducement
to the action is a contract, and the gravamen is fraud in the contract, the infant cannot be ousted of his privilege by an election of a form of action ex delicto. Thus, infancy is a good bar to au
action founded upon a false and fraudulent warranty upon the sale of a horse. West
tl8. Moore,14 Verm. 447.
.An infant is liable in trover, although the goods were delivered to him under a con
tract, and although they were not actually converted to his own use. Vasse V8. Smith,
6 Cranch, 226. Lewis V3. Littlefield, 3 Shep, 233. When property is bailed to an infant,
his infancy is a protection to him for any non-feasance so long as he keeps within the
terms of the bailment; but when he departs from the object of it, it amounts to a conversion of the property, and he is liable to the same extent as if he had taken it in the
first instance without permission. Towne V8. Wiley, 23 Verm. 355. .An infant who has
represented himself to be of full age, and thus procured a credit, is not estopped by
such representation from setting up his infancy in avoidance of the contract. Burley
'So Russell, 10 N. Hamp.18·!.
He is answerable, however, to the party injured in action
on the case in damages. Fitts V8. Hall, 9 N. Hamp. 441. Wallace V8. Morss, 5 Hill, 391.
An infant may, however, be liable for the debts contracted by his wife before mar
riage; for, as he is competent by law to enter into the marriage relation, he must also
be competent to bear all the responsibilities of such relation. It is evider t that, as the
wife's personal property becomes his, though an infant, the creditor of the adult wife
would be deprived of all remedy if the husband could set up his infancy as a bar to tho
action. Butler 118. Brick, 7 Mete. 164.
.
An infant who has a guardian or parent who supplies his wants cannot bind himscll
for necessaries. Guthrie V8. Murphy, 4 Watts, 80. Wailing V8. Toll, 9 Johns 141• .Angel
118. McLellan, 16 Mass. 28.
. If a minor is supplied-no matter from what quarter-with
necessaries suitable to hiS
estate and degree, a tradesman cannot recover for any other supply made to the minor
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CORPORATIONS.

'VE have hitherto considered persons in their natural capacities, and have
treated of their rights and duties. But, as all personal rights die with tho person; and, as the necessary forms of investing a series of individuals, one after
another, with the same identical rights, would be very inconvenient, if not impracticable; it has been found necessary, when it is for the advantage of thn
public to have any particular rights kept on foot and continued, to constitnte
artificial persons, who may maintain a perpetual succession, and enjoy a kind of
legal immortality.
These artificial persons are called bodies politic, bodies corporate, (corpora corporata,) or corporations: of which there is a great variety subsisting, for the
advancement of religion, of learning, and of commerce; in order to preserve
entire and forever those ri~hts and immunities, which, if they were granted only
to those individuals of which the body corporate is composed, would upon their
death be utterly lost and extinct.
To show the advantages of these incorporations, let us consider the case of a college in either of our universities, founded
ad studendum et orandum, for the encouragement and support of religion and
learning.
If this were a mere voluntary assembly, the individuals which compose it might indeed read, pray, study, and perform scholastic exercises together,
*468] so long as they could agree to do so: but they *could neither frame, nor
receive, any laws or rules of their conduct; none, at least, which would
have any binding force, for want of a coercive power to create a sufficient obligation. Neither could they be capable of retaining any privileges or immunities: for, if such privileges be attacked, which of all this unconnected assembly
has the right, or ability, to defend them?
And, when they are dispersed by
death or otherwise, how shall they transfer these advantages to another set of
students, equally unconnected as themselves?
So also, with regard to holding
estates or other property, if land be granted for the purposes of religion or
learning to twenty individuals not incorporated, there IS no legal way of continuing the property to any other persons for the same purposes, but by endless
conveyances from one to the other, as often as the hands are changed. But
when they are consolidated and united into a corporation, they and their successors are then considered as one person in law: as one person, they have one
will, which is collected from the sense of the majority of the individuals: this
JUJ!tafter. The rule of law is that no man may deal with a minor: the exception to it
IS that a stranger may supply him with necessaries proper for him, in default of supply
by anyone else; but his interference with what is properly the guardian's business n1Ust
rest on an actual necessity,--of which he must judge in a measure at his peril. It is
the tradesman's duty to know not only that the supplies are unexceptionable in quantity and sort, but also that they are actually needed. When he assumes the business of
tho guardian for purposes of present relief, he is bound to execute it as a prudent guardian would, and, consequently, to make himself acquainted with the ward's necessities
and circumstances. The credit which the negligence of the guardian gives to the ward
ceases as his necessities CeI1M; and, as nothing further is requisite when these are
relieved, the exception to the rule is at an end. Gibson, C. J. Johnson va. Lines, 6 W.
& S. 82. Kline va. L' .Amoureux, 2 Paige, 419. Perrin va. Wilson, 10 Missouri, 451.
The promise of an infant cannot be enforced against him upon a mere acknowled~ment, nor upon a partial pa.yment after he comes of age. A direct promise to pay 11
necessary, or an express agreement to ratify his contract. Yet no new consideration is
necessary •. The moral obligation resting upon him to pay a just debt-or, perhaps more
accurately, to compensate a benefit actually received and enjoyed-is sufficient consideration to sustain an express promise to pay. Whitney va. Dutch, 14 Mass. 457.
I'hompson es, Lay, 4 Pick. 48. Wilcox us, Roath, 12 Conn. 550. Curtis V8. Patton, 11 S.
.t. R. 305, Ordinary es, Wherry, 1 Bailey, 28. Hinely va. Margarite, 3 Barr. 428.-SHAJtll
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one will may establish rules and orders for the regulation of the wnolo, v. hich
are a sort of municipal laws of this little republic; or rules and statutes may be
prescribed to it at its creation, which are then in the place of natural laws: the
privileges and immunities, the estates and possessions, of the corporation, when
once vested in them, will be forever vested, without any new conveyance to new
successions; for all the individual members that have existed from tho foundation
to the present time, or that shall ever hereafter exist, are but one person in law,
a persoll that never dies: in like manner as the river Thames is still the same
river, though the parts which compose it arc changing every instant.
The honour of originally inventing "these political constitutions entirely be.
longs to the Romans. They were introduced, as Plutarch says, by Numa; who,
finding, upon his accession, the city torn to pieces by tho two rival factions of
Sabines and Romans, thought it a prudent and politic measure to subdivide these
two mto many smaller ones, by *instituting separate societies of evcry [*469
manual trade and profession. They were afterwards much considered
by the civillaw;(a) in which they were called universitates, as forming one whole
out of many individuals; or collegia, from being gathered together: they were
adopted also by the canon law, for the maintenance of ecclesiastical discipline;
and from them our spiritual corporations arc derived. But our laws have considerably refined and improved upon the invention, according to the usual genius
of the English nation: particularly with regard to sole corporations, consisting
of one person only, of which the Roman lawyers had no notion; their maxim
being that" tres faciunt collegium."(b) 'l'hough they held, that if a corporation,
originally consisting of three persons, be reduced to one, " si universitas ad ll.'wm
redit," it may still subsist as a corporation, I< et stet nomen universitatis."(c)
Before we proceed to treat of the several incidents of corporations, as regarded
by the laws of England, let us first take a view of the several sorts of them;
and then we shall be better enabled to apprehend their respective qualities.'
The first division of corporations is into aggregate and sole. Corporations
8~gregate consist of many persons united together into one society, and are
(0) Ff.Z. 3, t. 4, y:r tnt"
(6) Ff. 60, 16, 8. .. Three form a corporation."

(0)

Ff. 3, 4, 7.

I Corporations aro public or private.
Public corporations are such as have been created
for the purposes of municipal government, including all the inhabitants within a certain
district or territory: such are cities, towns, boroughs, &c. Private corporations include.
properly, all others,-religious,
literary, charitable, manufacturing, insuring, or moneylending associations, as well as railway, canal, bridge, and turnpike companies,-with
which in number and variety no country so abounds as the United States. Charters of
incorporation granted by the legislaturcs of the States to all private corporations are considered as executed contracts within the protection of art. 1, s. 10 of the constitution of the
United States, which declares that .. no State shall pass any law impairing the obligation
of contracts."
The Trustees of Dartmouth College va. Woodward. 4 Wheat. 518. In
the popular meaning of the term. nearly every corporation is public, inasmuch as tbey
are all created for the public benefit. Yet if the whole interest does not belong to the
government, or if the corporation is not created for the administration of political or
municipal power, it is a private corporation. Thus, all bank, bridge, turnpike, railroad,
lind canal companies are private corporations. In these and other similar cases the
uses may, in II. certain sense, be called public; but the corporations are private, as much
80 as if the franchises were vested in II. single person.
The state, by virtue of its right
of eminent domain, may take private property for public purposes upon making compensation.
It may delegate this power to a private corporation, by reason of the benefit
to accrue to the public from the use of the Improvements to be constructed by the corporation. But such delegation of power to be used for private emolument as well 118
public benefit does not clothe the corporation with the inviolability" or immunity of public officers performing public functions. Grier, J. Randle va. The Delaware &; Raritau
Canal, 1 Wallace, C. C: Rep. 290.
There aro some persons and associations who have a corporate capacity only for particular specified ends, but who can in that capacity sue and be sued as an artificial person.
These bodies are termed quasi corporations, Yet, as it is not essential to a corporation that
it should be vested with all the usual powers of corporations, but only that it should l-e
clothed with perpetual succession and be recognised by the law as an artificial person,
such bodies really are corporations.c-Saaxswoou,
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kept up by a pel petual succession of members, St as to continue torever ; of
which kind aro the mayor and commonalty of a city, the head and fellows of a
college, the dean and chapter of a cathedral church. Corporations sole consist
of one person only and his sucoesaors, in some particular station, who are incor
porated by law, in order to give them some legal capacities and advantages,
particularly that of perpetuity, which in thoir natural persons they could not
have had. In this sense, the king is u sole corporation;( d) so is a bishop; so
ore some deans, and prebendaries, distinct from their several chapters; and so
is evcry parson and vicar. And tho necessity, or at least use, of this institution
'*4 0
will be very apparent, if we consider the case of *a parson of a church
7 ] At the original endowment of parish churches, the freehold of the church,
the churchyard, the parsonage house, the glebe, and the tithes of the parish,
were vested in the then parson by the bounty of the donor, as a temporal reeom
pense to him for his spiritual care of the inhabitants, and with intent that thr
same emoluments should ever afterwards continue as a recompense for the same
care. But how was this to be effected? The freehold was vested in the parson;
and, if we suppose it vested in his natural capacity, on his death it might descend
to his heir, and would be liable to his debts and encumbrances: or, at bcst, the
heir might be compellable, at some trouble and expense, to convey these rights
to the succecding incumbent. The law therefore has wisely ordained, that the
parson, quatenus panlOn, shall never die, any more than the king; by making
him and his successors a corporation. By which means all the original rights
of the Imrsonage are preserved entire to the successor: for the present incumbent, and his predecessor who lived seven centuries ago, are in law one and the
same person; and what was given to the one was given to the other also.
Another division of incorporations, either sole or aggregate, is into ecclesiastical
and lay. Ecclesiastical corporations are where the members that compose it ure
entirely spiritual persons: such as, bishops; certain deans, and prebendaries;
all archdeacons, parsons, and vicars; which are sole corporations: deai.s and
ehapters at present, and formerly prior and convent, abbot, and monks, and the
like, bodies aggregate.
These are erected for the furtherance of religion, and
perpctuating the rights of the church. Lay corporations are of two sorts, civil
and eleemosynary. The civil are such as are erected for a variety of temporal
purposes. The king, for instance, is made a corporation to prevent in general the
possibility of an interregnum or vacancy of the throne, and to preserve the possessions of the crown entire; for immediately upon the demise of one king, his
successor is, as we have formerly seen, in full possession of the regal rights and
*4 1
dignity. Other lay corporations are erected for the good government.
7]
of *a town or particular district, as a mayor and commonalty, bailiff and
burgesses, or the like: some for the advancement and regulation of manufactures
and commerce; as the trading companies of London, and other towns: and
some for the better carrying on of divers special purposes; as church-wardens,
for conservation of the goods of the parish; the college of physicians and company of surgeons in London, for the improvement of the medical science; the
royal society, for the advancement of natural knowledge; and the society of
antiquaries, for promoting the study of antiquities. AlIII among these I am inclined to think the general corporate bodies of the uni versities of Oxford and
Cambridge must be ranked: for it is clear they are not spiritual or ecclesiastical
corporations, being composed of more laymen than clergy: neither are they
eleemosynary foundations, though stipends are annexed to particular magistrates
and professors, any more than other corporations where the acting officers have
standing salaries; for these are rewards prlJ opera et labore, not charitable donations only, since every stipend is preceded by service and duty: they seem
therefore to be merely civil corporations. The eleemosynary sort are such as
arc constituted for the perpetual distribution of the free alms, or bounty, of the
founder of them to such persons as he has directed. Of this kind are all hospitals for the maintenance of the poor, sick, and impotent: and all colleges both
In our universities and out(e) of them: which colleges ar~ founded for two pUl"·
(") Co. [J"t. ~.
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poses: 1. For the promotion of' piety and learning by proper 1egulations and
ordinances.
2. For imparting assistance to the members of those bodies, in order
to enable them to prosecute their devotion and studies with greater ease and
assiduity.
And all these eleemosynary corporations are, strictly speaking, lay
and not ecclesiastical, even though composed of ecclesiastical persons,(f) and
although they in some things partake of the nature, privileges, and restrictions
of ecclesiastical bodies.'
*Having thus marshalled the several species of corporations, let us [*479
next proceed to consider, 1. How corporations in general may be created.
...
:!. What are their powers, capacities, and incapacities. 3. How corporations are
<isited. And,4. How they may be dissolved.
1. Corporations, by tho civil law, seem to have been created by the more act
and voluntary nssociation of their members; provided such convention was not
contrary to law, for then it was illicitum collegiu1ll.(g) It docs not appear that
tho prince's consent was necessary to be actually given to the foundation of
them; but merely that the original founders of these voluntary and friendly
societies (for they were little more than such) should not establish any meetings
in opposition to the laws of the state.
But, with us in England, the king's consent is absolutely necessary to tho
erection of any corporation, either impliedly or expressly given,(h) The king's
implied consent is to be found in corporations which exist by force of tho common law, to which our former kings are supposed to have given their concurrence; common law being nothing else but custom, arising from the universal
agreement of the whole community.
Of this sort are the king himself, all
bfshops, lmrsolls, vicars, church-wardens, and some others; who by common
law have ever been held, as far as our books can show us, to huvo been corp(lo
rations, virtute officii: and this incorporation is so inseparably anuexed to their
offices, that we cannot frame a completo legal idea of any of" these persons, but
we must also have an idea of" a corporation, capable to transmit *his [*473
rights to his successors at the same time. .Another method of implication, whereby tho king's consent is presumed, is as to all corporations by prescription, such as tho city of" London, and many others,(i) which have existed
as corporations, time whereof the memory of man runneth not to the contrary,
and thereforo are looked upon in law to be well created.
For though the memo
bel'S thereof can show no legal charter of incorporation, yet in cases ')f such
high antiquity the law presumes there once was one, and that, by the variety
of accidents which a length of time may produce, the charter is lost or dostroyed,
The methods by which the king's consent is O:-"-pl essly given are
either by act of parliament or charter.
By act of parliament, of which tho
royal assent is a necessary ingredient, corporations
may undoubtedly
be
created :(j) but it is observable, that, till of late years, most of those statutes
which are usually cited as having created corporations do either confirm such
as have been before created by the kinlf' as in the case of the college of physicians, erected by charter 10 Hen. VllI.,(k) which charter was afterwards
coufirmcd in parliamcnt;(l)
or they permit the king to erect a corporation ill
futuro with such and such powers, as is the case of the Bank of Englanrl,(m)
and the society of the British Fishery. en) So that the immediate creative act
was usually performed by the king alone, in virtue of his royal prerogative.Io)!
C/) 1 Lord Raym. 6.
C/) Fl. 47, 22, 1. N~
1'JCitta$, ,..,,"" cdlegium,
h/Vunnodi corplU passim. mnntb ... habere conceduur; na»' tl
"gibtu, tl se nat ... oonsu.ltU, tl principalihm constItution"'...
... rtf eoerceiur; Ff. 3, 4, 1.
(I) C.U.. and towns were first erected Into corporate com"m>itles on the continent, and endowed with m nny valnable
1lri1'ileges, about the eleventh century, (1 Rob. C. V. 30,) to
which the consent of the feodal sovereign W88 absolutely

"''1''''

neceosary, 88 m an yof his prerogaU .... and rennue.
thereby cowndernbly dimillldbed.
C~ 211llt. 330.
(10 Rep. 29. I RolL Ahr. 612.
(I 8 Rep.IU.
U It 15 Hen. VIII. c. 5.
.) Stat, 6 It 6 W. and ~1. C. 20.
.) Stat. 23 Goo. XL Co 4Co) s.... page 2i2.

"en-

fl)

'They are lay corporations, because they are not subject to the jurisdiction of the
ecclesiastical courts, or to the visitation of the ordinary or diocesan in their spiritual
characters.-CHRISTI.L" •
I The charter of a private corporation
is inoperative until it is accepted. So L'Ithe
3xtE'nsion of II ('harter beyond its original term. But it is not essential to show a formal
3111
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All tho other methods, therefore, whereby corporations exist, by common
law, by prescription, and by act of parliament, are of the most part reducible
to this of the king's letters-patent, or charter of incorporation.
The king's
creation may be performed by the words" creamus, erigimus, fundamus, incorporamus," or the like. Nay, it is held, that if the king grants to a set of men to
*.r4] have gildam mrrcatoriam, a *mercantile meeting or assembly,(p) this is
I
alone sufficient to incorporate and establish them foreyer.(q)
Thc parliament, we observed, by its absolute and transcendent authority,
may perform this, or any other act whatsoever; and actually did perform it to
a grcat extent, by statute 39 Eliz. c. 5, which incorporated all hospitals and
houses of correction founded by charitable persons, without further trouble:
and the same has been done in other cases of charitable foundations. But
otherwise it has not formerly been usual thus to intrench upon the prerogative
of the crown, and the king may prevent it when he pleases. And, in the particular instances before mentioned, it was done, as Sir Edward Coke observes,(r) to avoid the charges of incorporation and licenses of mortmain in
small benefactions; which in his days were grown so great, that they diseouraged many men from undertaking these pious and charitable works.
The king, it is said, may grant to a subject the power of erecting corporations,(s) though the contrary was formerly hell :(t) that is, he may permit the
subject to name the persons and powers of the corporation at his pleasure; but
it is really the king that erects, and the subject is but the instrument: for
though none but the king can make a corporation, yet qui tacit per alium facit
per se.(u) In this manner the chancellor of the university of Oxford has
power by charter to erect corporations; and has actually often exerted it, in
the erection of several matriculated companies, new subsisting, of tradesmen
subservient to the students.
Whcn a corporation is erected, a name must be glyen to it; and by that
.4~5] name alone it must sue, and be sued, and do all *legal acts; though 1&
I
very minute variation therein is not material.Iu) Such name is the
very being of its constitution; ana, though it is the will of the kin~ that
erects the corporation, yet the name is the knot of its combination, WIthout
which it could not perform its corporate functions.(w)
The name of incorporation, says Sir Edward Coke, is as a proper name, or name of baptism;
and therefore when a private founder gives his college or hospital a name,
he does it only as a godfather, and by that same name the king baptizes the
incorpora tion.( x)'
(OJ Gl7d sljmllied among the Saxons a fraternity, derived
from the verb l;tloan, to pay. because every man paid his
•hare towards the expenses of the commumty; and hence
of meeting i. frequently called the Gu.UJ, or

~~~'iL

tl) 10 lIep. 30. 1 Roll. ..lbr. 513.
I.) 2 Inst, 722.

(I) Bro. Abr. tit. Preroo, 53. Tiner. Prerog. 88, pl, 16C') Year-book, 2 Hen.
13•
(-) 10 Rep, 33.
C.) 10 Rep. 122.
C.. ) GlIb. Hist. C. P. 182.
(a) 10 Rep. 28.

vrr,

acceptance. It will be presumed from lapse of time and the continued exercise of corporate powers, Bank VB. Richardson, 1 GreenI. 81. Russell VB. McLellan, 14 Pick. 6'1
""3ankof the United States VB. Dundridge, 12 Wheat. 71.-SJlARSWOOD.
, As to necessity for a name. see Bac. Abr. Com. Dig. Franchises, F.9. Bac. Abr. Corpo
ration, C_ A corporation may have a name only by implication; as if the king should
incorporate the inhabitants of Dale with power to choose a mayor annually, though no
name be given, yet it· is a good corporation by the name of mayor and commonalty.
1 Salk. 191. A hospital intended to be built may be incorporated by its intended name
before it is erected. 10 Co. 32. By prescription it may have several different names.
Hard. 504. Lut. 1498. 3 Salk. 102, pI. 2. So, by charter, a corporation may be incorporated by one name and afterwards by another, and after the change of the name the
last ought to be used. 1 Roll. 572, I. 55. So a change of name or new charter does not
merge the ancient privileges. 4 Co. 87, b. Raym.43!J. And it retains the privileges and
possessions it had before. 1 Roll. 513. I. 2. 1 Saund. 33!J. But they ought to prescribe
by their ancient name till such a day, and show how it was then changed, and not·by
their last name. Hard. 504. Lut.14!J8. 1 Saund:340, n. 2. A misnomer of the corpo-qtion name in a grant under the corporate seal is immaterial.
2 Marsh. 174. 6 Taunt.
167,S. C. And "bere in ejectment the demise was laid to be by the mal 1r, &c. of the
:ISO
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TI. After a corporation is so formed and named, it acquires mut.y powers,
rights, capacities, and incapacities, which we are next to consider. Some of
these are necessarily and inseparably incident to every corporation; which ineidents, as soon as a corporation is duly erected, are tacitly annexed, of course.(y)'
As,!' To have perpetual succession. This is the very end of its incorporation:
for there cannot be a succession forever without an incorporation ;(z) and therefore all aggregate corporations have a power necessarily implied of electing
members in the room of such as go off.(a) 2. To sue or be sued, implead or be
impleaded, grant or receive, by its corporate name, and do all other acts as
natural persons may. 3. To purchase lands, and hold them, for the benefit of
themselves and their succcssors; which two arc consequential to the former.'
4. To have a common seal. For a corporation, being an invisible body, cannot.
manifest its intentions by any personal act or oral discourse: it therefore acts
and speaks only by its common seal. For, though the particular members may
express their private consent to any acts, by words, or signing their names, yet
this does not bind the corporation: it is the fixing of the seal, and that only,
which unites the several assents of the individuals who compose the community,
(,) 10 Rep. SO. Hob. 211.
10 Rep. 26.

(0) 1 Roll. Abr. 514.

(0)

borough town of 1'II., and on the trial it turned out, from the charter, that the name of
the corporation was .. the mayor," &c. omitting" of the borough town" of M., it was held
that this was no variance, it appearin~ from the charter that M. was a borough town,
(1 B. & A. 699;) and, in general, a vanance of this nature in pleading must be taken advantage of
plea in abatement.
1B. & P. 30. 3 Camp. 29. 1 Saund. 340, a. Tho
words in tho instrument of incorporation must be sufficient in law to make a corporation,
(10 Co. Rep. 29, 123. 3 Co. 73;) but there need not be any precise words: the words fundare,
erigere, &c. are not of necessity to be used in making corporations, (10 Co. 28,) but other
words equivalent are sufficient; and anciently the inhabitants or a town were incorporated when the king granted to them to have gildam mercatoriam.
2 Danv, Abr. 214.
1 Roll. 513, 1. 10.
If the king grants lands to the inhabitants of B., their heirs and successors rendering a
rent for any thing touching these lands, this is a corporation, though not to other purposes; but if the king grants lands to the inhabitants of B., and they be not incorporated
before, if no rent be reserved to the king, the grant is void. 2 Danv. 214.
If the king grants to the men of Islington to be discharged of toll, this is a good corporation to this intent, but not to purchase, &c. And by special words the king may make
a limited corporation, or a corporation for a special purpose. Id,
'Where the words of a charter are doubtful, they may be explained by contemporaneous
usage. 3 T. R. 271, 288, n. 4 East, 338.
A corporation may be constituted of persons natural or political. 10 Co. 29, b. It may
be composed out of another corporation, (1 Roll. 512,) if the other be a corporation by
prescription.
1 Sid. 291.
So a corporation aggregate may be without a head. Bro. Corp. 4&. 10 Co. 30, b.-

br
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A corporation has no power except what is given by its charter, either expressly or
as incidental to its existence and purposes. It can act only in the manner prescribed
by the net of incorporation which gives it existence. It is the mere creature of the law,
and derives all its powers therefrom.
Heat! es. The Providence Ins. Co., 2 Cranch, 127.
A corporation can make such contracts only as are allowed by the act of incorporation.
Ooszler t·r. Georgetown, 6 Wheat. 597. The exercise of the corporate franchise, being
restrictive vf individual rights, cannot be extended beyond the letter and spirit of tho
a.ct of incorporation. Beaty vs. The Lessee of Knowles, 4 Peters, 168. A contract made
with a corporation for the loan of money, as well as the security taken on the loan, is
void, if the power to loan money be not expressly given or necessarily incident to the
POW'!fS
given to the corporation by its charter.
Beach vs, Fulton Bank, 3 Wend. 5i3.
A corporation created to construct a road has the power to borrow money, as one of the
implied means necessary and proper to carry into effect its specified powers. Union
Bank vs. Jacobs, 6 Humph. 515. Burr vs. Phoenix Glass Co., 14 Barb. 358. A corporation
may avail itself of its want of authority to make tho contract Bought to be enforced
against it, though it has recoived and enjoyed the consideration on which it was made.
Elvsvill Co. va. Okisko Co., 1 Marvland Ch. Dec., 392.-SUARSWOOD.
is
corporations must have a iicense from the king to enable them to purchase and
hold l-mds in mortmain. Co. Litt. 2. 7 & 8 W. 3, c. 37.-CURISTIAN.
5

~-\.n
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and makes one joint assent of the whole.(b)T 5. To make by-laws or- privato
.470] statutes for the better *government of the corporation; which aro
binding upon themselves, unless contrary to the laws of the land, and
then they are void.8 This is also included by law in the very act of incorporation :(c) for, as natural reason is given to the natural body for the governing
it, so by-laws or statutes are a sort of political reason to govern the body politic.
And this right of making by-laws for their own government, not contrarv to
the law of the land, was allowed by the law of the twelve tables at Rome.(d)
But no trading company is with us allowed to make by-laws which may affect
the king's prerogative, or the common profit of the people, under penalty of
40l., unless they be approved by the chancellor, treasurer, and chief justices, or
the judges of assize in thcir circuits; and, even though they be so approved,
still, if contrary to law, they are void.(e) These five powers are inseparably
iucident to every corporation, at least to every corporation aggregate; for two
of them, though they may be practised, yet are very unnecessary to a COI-poration sole, viz. to have a corporate seal to testify his sole assent, and to make
statutes for the regulation of' his own conduct.
There are also certain privileges and disabilities that attend an aggregate corporation, and are not applicable to such as are sole; the reason of them ceasing,
andof course the law. It must always appear by attorney,' for it cannot apDav. 44, 48.
(.) Hob. 21L

(I)

(01) &dalu /qJ<m quam ool<nt, du .. no quid tz publica kg.
COTTUmpant, .. bi ferutuo;
(.) St.lt. 19 Hen. TIl. Co 7. 11 Rep. M.

'The doctrine laid down in the text is now repudiated everywhere in the UnitedStates, if not in England.
Corporations, through their officers and agents, may do valid
acts and make valid contracts within the scope of the corporate powers, either oral or in
writing, without seal; and, indeed, contracts may be implied as against corporations just
as they may be against individuals.
.. The technical doctrine," says Judge Story, .. that
a corporation could not contract, except under its seal, or, in other words, could not make'
a promise, if it ever had been fully settled, must have been productive of great mischiefs.
Indeed, as soon as the doctrine was established that its regularly appointed agent could
contract in its name without seal, it was impossible to support it; for otherwise the
party who trusted such contract would be without remedy against the corporation.
Accordingly, it would seem to be a sound rule of law, that wherever a corporation is acting
within the scope of the legitimate purposes of its institution, all parol contracts made
by its authorized agents are express promises of the corporation, and all benefits conferred
at their request raise implied promises, for the enforcement of which an action may well
lie." Bank of Columbia vs. Patterson's Administrators, 7 Cranch, 306. The reason assigned
for the old notion was, that, a corporation being incorporeal, and consequently incapable
of speaking, it was impossible that it should enter into a parol contract.
But, upon
reflection, this reason has been thought insufficient; for, if pursued to its full extent, it
would prove that a corporation could not act at all. It has no hand to affix a seal, and
must therefore employ an agent for the purpose. But this agent must receive his
authority previous to his affixing the seal. It is necessary, therefore, that the corporation
should have the power to act without seal, so far as respects the appointment of a person
to affix the seal. Now, if it can appoint an agent without seal for one purpose, there is
no reason why it may not for another. Turnpike Co. vs. Rutter, 4 S. & R. 16. Hamilton
-u. Lycoming Ins. Co., 5 Barr. 339. It is true that a corporation, being an ens legis, has no
nherent power to act, or indeed any power at all beyond what is necessary to accomplish
the end of its being; but it is also true that within the scope of its legitimate functions it
may act as a natural person might. In defining its powers, it would be impracticable to
enumerate them specifically or to do more than circumscribe the field of it.'! action,
leaving it to exercise all those that are incidental and necessary to the purposes of its
creation.
Cumberland Valley R. R. Co. vs. Baab, 9 Watts, 460.-SUARSWOOD.
a Where the power of making by-laws is in the body at large, they may delegate their
righ t to 'a select body, who thus become the representative of the whole community. Rex
liS. Spencer, Ld. Mansfield, 3 Burr, 1837.-CnRISTIAN.
•It ought to acknowledge a deed, or levy a fine by attorney. 1 Leo. 184. It may make
a lease and seal it, and afterwards make a letter of attorney to enter and deliver the
lease. 2 Leo. 97. 1 Leo. 30. If it makes an attorney to collect its rents and to enter,
if it would avoid a lease for non-payment afterwards, it ought to make an attorney to
enter de novo. Skin. 413. A corporation may acknowledge a deed before a judge in the
chapter-house without an attorney, (1tfoore, 676,) or put the common seal to a deed. Id.
~ it may, with its head, give a personal command without attorney.
Com. Dig. Fran382
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pear .n person, being, as Sir Edward Coke says,(j) invisible, lntt existing only
lD intendment
and consideration oflaw.10 It can neither maintain, nor be made
defendant to, an action of battery or such like personal injurics; for a corporation can neithcr beat, nor be beaten, in its body politic.(g) A corporation
cannot commit treason, or felony, or other crime, in its corporate capacity:(h)
though its members may, in their distinct individual capacities.(i)l1 Neither is
it capable of suffering a *traitor's or felon's punishment, for it is not
*
liable to corporal penalties, nor to attainder, forfeiture, or corruption of [477
blood. It cannot be executor or administrator, or perform any personal duties;
for it cannot take an oath for the due execution of the office. It cannot be
seized of lands to the use of anotherj(J) for such kind of confidence is forci~
to the end of its Inatitution," Neither can it be committed to prison ;(k) for, Its
existence being ideal, no man can apprehend or arrest it. And therefore, also, it
cannot be outlawed; for outlawry always supposes a precedent right of arresting,
which has been defeated by the parties absconding, and that also a corporation
cannot do: for which reasons the proceedings to compel a corporation to appear
to al).y suit by attorney are always by distress on their lands and goods.(l)
Neither can a corporation be excommunicated: for it has no soul, as is gravely
observed by Sir Edward Coke ;(m) and therefore also it is not liable to be SUIllmoned into the ecclesiastical courts up(,n any account; for those courts act only
pro salute anima, and their sentences can only be enforced by spiritual censures:
a consideration which, carried to its full extent, would alone demonstrate the
impropriety of these courts interfering in any temporal rights whatsoever.
There are also other incidents and powers which belong to some sort of corporations, and not to others. An aggregate corporation may take goods and
chattels for the benefit of themselves and their successors, but a sole corporation
cannot :(n) for such movable property is liable to be lost or embezzled, and would
~~10 Rep. 32.
(I) Bro. A.br. tit. Feoff.n. al. we. 40. Dacon· oeu.... 347.
(I Bro. Abr, tit.Onporation, 63.
(0 10 Rep. 32.
(I) The c.vil law also ordains that, for the mlsbehavlonr
)f a body corporate, the directors only shall be answerable
In their personal capacttles, Ff. 4, 3, 15.

(l) Plowd. 638.
(Il Bro. A.br. til. Onporaticm, 11. OutlalDry,72.
(-)10 Rep. 32(") Co. Lltt. 46.

chises, F. (12.) Any natural person may be this attorney, though he be a member of the
same corporation.
Bro. Corp. 4.-CnITTY.
10 Yet a corporation may acknowledge a deed before a judge in the charter-house without an attorney, (Moore, 676; but see 1 Leon. 184,) or, with it.~ head, give personal
command, (Lutw. 1497,) as to command a bailiff to make a distress, (Salk. 1!)1,) but
not to enter for condition broken.
2 Cro. 110. And the attorney may be a member of
the corporation.
Bro. Cor. 4. And a corporation may do any act upon record without
their common seal; for they are estopped from saying it is not their act. 1 And. 23,
196.-CHITTY.
11 Corporations
are liable in the actions of trespass, trover, case, for torts commanded
or authorized by them; and the acts of their agents are considered as their acts. lIawkins es, Steamboat Co., 2 Wend. 452. McCready es, Guardians, 9 S. & R. 94. Kneass vs.
The Schuylkill Bank, 4 Wash. C. C.106. A corporation is liable for an injury caused by
its servants wherever, under similar circumstances, an individual would be liable,
Church vs. Railroad, 5 Barb. 79. Watson vs. Bennett, 12 Barb. 196. A public municipal
corporation, like the city of New York, is responsible for injuries resulting from the
negligence of persons employed by its officers in repairing the puhlic sewers. Lloyd vs. I'he
Yaror, 1 Selden, 369. Ross vs. Madison, 1 Carter, 281. An action for malicious prosecution, slander, false imprisonment, or assault and battery, may be maintained against
a corporation.
Goodspeed V8. East Haddam Bank, 22 Conn. 530. Quiggle t'8. Railroad
Co., 21 Howard, (S. C.,) 202. Vance 1,'8. Erie Railway Co., 3 Vroom, (N. J.,) 334. Brokaw
V8. Railroad Co., Ibid. 328.-8HARSWooD.
12 A corporation cannot be seized of land, in trust for purposes foreign to its institution.
Jackson VI. Hartwell, 8 Johns. 422. Trustees vs. Peaslee, 15 N. Hamp. 317. Acorporation
may take and hold property in trust in the same manner and to the same extent that 11
private porson may do. If the trust be repugnant to, or inconsistent with, the proper
purpose for which the corporation was created, it may not be compelled to execute it,
but the trust (if otherwise unexceptionable) will not be void. snd a court of equity will
appoint a new trustee to enforce and protect the objects of the trust, Neither is there
any positive objection, in point of law, to a corporation taking property upon a trust not
strictly within the scope of the direct purposes of its institution, but collateral to them.
Vidal
"1?hiladelphia, 2 Howard, S. C. 127.-SuA.RswooD.
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raise a multitude of disputes between the successor and executor, which the law
is careful to avoid.ls In ecclesiastical and eleemosynary foundations, the king or
the founder may give thom rules, laws, statutes, and ordinances, which they aro
"'478] bound to observe: but corporations merely *lay, constituted for civil pur.
poses, are subject to no particular statutesj" but to the common law, and
to their own by-laws, not contrary to the laws of the rcalm.(o)
.Aggregate corporations also, that have by their constitutions a head, as a dean, warden, master,
or the like, cannot do any acts during the vacancy of the headship, except only
appointing another: neither are they then capable of receiving a grant: for
such corporation is incomplete without a head.(p)
But thero may be a corporation aggregate constituted without a head :(q) as the collegiate church of
Southwell, in Nottinghamshire,
which consists only of prebendaries;
and the
govornors of the charter-house, London, who have no president or superior, but
are all of equal authority.
In aggregate corporations, also, the act of the major
part is esteemed the act of the whole.(r)
By the civil law this major part must
have consisted of two-thirds of the whole, else no act could be performed :(8)
which perhaps may be one reason why they required three at least to make a
corporation.
But with us any majority is sufficient to determine the act of the
whole body. .And whereas, notwithstanding
the law stood thus, some founders
of corporations had made statutes in dcrogation of the common law, making
very frequently the unanimous assent of the society to be necessary to any corporate act, which king Henry VITI. found to be a great obstruction to his pro.
jected scheme of obtaining a surrender of the lands of ecclesiastical corporations,
it was therefore enacted by statute 33 Hen. VITI. c. 27, that all private statutes
shall be utterly void, whereby any grant or election, made by the head, with the
concurrence of the major part of the body, is liable to be obstructed by anyone
or more, being the minority; but this statute extends not to any negative or
necessary-voice, given by the founder to the head of any such soeiety.16
(.) Lord Raym. 8.
(p) Co. Lilt. 263, 2M.
(0) 10 Rep. 30.

lbryonttioII, 31, M.

(PI Bro. Abr.lu.
(.) Ff. 3, 4. 3.

IS Mr. Hargrave considers the jewels of the crown rather as heir-looms than an instance
of chattels passing in succession in a sole corporation.
Co. Litt. 9, n. 1.-CHRISTIAN.
Ii Their charters or immemorial usages, which are equivalent to the express provisions
f,f a. charter, are in fact their statutes.c-Cnrrrr,
15 This act clearly vacates all private statutes, both prior and subsequent
to its date,
which require the concurrence of more than a majority to give validity to any grant or
election. The learned judge is of opinion, that it has not affected the negative gi ven by
the statutes to the head of any society; but I am inclined to think this opinion may he
questioned; especially in cases where, in the first instance, he gives his vote with t:.Je
members of the society. It is the usual language of college statutes to direct that many
acts shall be done by gardianU8 et major paTS sociorum, or magister, or prepositus et nuVor FoTs;
and it has been determined by the court of King's Bench, (Cowp. 377,) and by the visitor
of Clarehall, Cambridge, and also by the visitors of Dublin College, that this expression
does not confer upon the warden, master, or provost, any negative; but that his vote
must be counted with the rest, and that he is concluded by a majority of votes against

~.

.

In 1 Strange, 54, the court, of King's Bench declared that in the case of the city of
London the mayor and common council have power to do acts, and yet the act of the
majority of the common council is good, though the mayor dissents •
..llfajorparJl, or more than one-half, must be present to make a corporate meeting: they
sre then divided into two parts, present and absent.-CHRISTIAN.
Where the directors of a corporation have power to bind it by their contracts, a
majority of the directors may do it. Cram 1/0$. Bangor House, 3 Fain. 354. In corporations aggregate, the principle of election is a majority, and not a plurality, unless otherwise specified. The State 1/8. Wilmington, 3 Harring. 294. Members of a corporation
cannot vote by proxy, unless they are empowered so to do by the act of incorporation.
Philips 1/8. Wickham, 1 Paige, 590.
. ..
To render valid the vote of a private corporation, the meeting at which it was passed
must have been called in the mode prescribed by the charter or the by-laws, or, if there
be no mode so prescribed, by personal notice to the members. Stow 118 Wise, 7 Conn.
214. Wiggins 1/8. The Church, 8 Metc. 301. So when a charter, or other statute, posiUvely requires that a certain number of persona shall be present at the consummation
38~
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w~ Defore observed, that it was incident to every corporation to have a capacity to purchase lands for themselves and *successors: and this is [*479
regularly true at the common law.(t) But they are excepted out of the
statute of wills :(u) so that no devise of lands to a corporation by will is good,
ezcopt for charitable uses, by statute 43 Eliz. c. 4 jew) which exception is again
greatly narrowed by the statute 9 Geo. II. c. 36. And also, by a great variety
of statutes,(x) their privilege even of purchasing from any living grantor i,
much abridged: so that now a corporation, either ecclesiastical or lay, must
have a license from the king to purehase,(y) before they can exert that capacity
which is vested in them by the common law: nor is even this in all cases sufficient.
These statutes are generally called the statutes of mortmain j all purchases made
by corporate bodies being said to be purchases in mortmain, in mortua manu: for
the reason of which appellation Sir Edward Coke(z) offers many conjectures;
but there is one which seems more probable than any that he has given us; viz.
that these purchases being usually made by eeclesiastical bodies, the members
of which (being professed) were reckoned dead persons in law, land therefore
nolden by them might with ~reat propriety be said to be held in mortua manu.
I shall defer the more particular exposition of these statutes of mortmain till
the next book of these commentaries, when we shall consider the nature and
teuures of estates; and also the exposition of those disabling statutes of queen
EHzabeth, which restrain spiritual and eleemosynary corporations from aliening
such lands as they are at present in legal possession of: only mentioning them
in this place, for the sake of regularity, as statutable incapacities incident and
relative to corporations.
1'he general duties of all bodies politic, considered in their corporate capacity,
may, like those of natural persons, be *reduced to this single one, that [*480
of acting up to the cnd or design, whatever it be, for which they were
created by their founder.
III. I proceed therefore next to inquire, how these corporations may be
visited. For corporations, being composed of individuals, subject to human
frailties, are liable, as well as private persons, to deviate from the end of their
institution.
And for that reason the law has provided proper persons to visit,
inquire into, and correct all irregularities that arise in such corporations, either
sole or aggregate, and whether ecclesiastical, civil, or eleemosynary.
With
regard to all ecclesiastical corporations, the ordinary is their visitor, so constituted by the canon law, and from thence derived to us. The pope formerly,
• and now the king, as supreme ordinary, is the visitor of the archbishop or
metropolitan; the metropolitan has the charge and coercion of all his suffragan
bishops, and the bishops in their several dioceses are in ecclesiastical matters
the visitors of all deans and chapters, of all tarsons and vicars, and of all
other spiritual corporations. With respect to al lay corporations, the founder,
his heirs or assigns, are the visitors, whether the foundation be civil or
eleemosynary; for in a lay incorporation the ordinary neither can nor ought to
'isritk·(a)
. IS
. genera llv
said th a t CIVI
··1 corpora tiIons are su bi~ect t 0 no VISIta..
now It
y sal,
tion, but merely to the common law of the land; and this shall be presentlr
explained. But first, as I have laid it down as a rule that the founder, hIS
heirs or assigns, are the visitors of all lay corporations, let us inquire what is
meant by the founder. The founder of all corporations, in the strictest and
original sense, is the king alone, for he only can incorporate a society; and in
civil incorporations, such as a mayor and commonalty, &e., where there are no
possessions or endowments given to the body, there is no other founder hut
(.) 10 Rep.:ro.
(.~ 34 Ilen. VIIL c. 6.
.
(- nob. 136.
(. From magna carta. 9 Ilen, Ill. c.36, to 9 Goo. ll. e. 36.
(.) By the civil law, a corporation Wll8lncapable of taking

lands, unless by opecial priTilege from the emperor: OJ/.
kgium, .. nullo IptCUlli p"viVUio mbnizum
lueTedllatt ..
cap<ro non pm., dllbillm non ut. Cod. 6. 2t. 8.
(.) 1 Inst, 2.
(0) 10 Rep. 3L

,it,

of an act, the act is not valid, though it be begun while all are present, if one of tne
persons depart, though wrongfully, before it is consummated. Ex parte Rogers, 7 CoWf'D,
52G.-SUARSWOOD.
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the king; but in eleemosynary foundations, such as colleges and hospitals,
where there is au endowment of lands, the law distinguishes, and makes two
q81] species of *foundation; the one jundatio incipiens, or the incorporation,
in which sense the king is the general founder of all colleges and hospitals; the other jundatio perjiciens, or the dotation of it, in which sense the first
gift of the revenues is the foundatiou, and he who gives them is in law the
rounder- and it is in this last sense that we generally call a man the founder
of a college or hospital.(b) But here the king has his prerogative: for, if the
king and a private man join in endowing an eleemosynary foundation, the king
alone shall be the founder of it. And, in general, the king being the sole
founder of all civil corporations, and the endower the perficient founder of all
eleemosynary ones, the right of visitation of the former results, according t...
the rule laid down, to the king; and of the latter to the patron or endower.
The king being thus constituted by law visitor of all civil corporations, the
law has also appointed the place wherein he shall exercise this jurisdiction:
which is the court of King's Bench; where, and where only, all misbehaviours
of this kind of corporations are inquired into and redressed, and all their controversies decided. And this is what I nnderstand to be the meaning of our
lawyers when they say that these civil corporations are liable to no visitation;
that·is, that the 16w having by immemorial nsage appointed them to be visited
and inspected by the king their founder, in his majesty's court of King's Bench,
according to the rules of the common law, they ought not to be visited elsewhere, or by any other authority.( c) And this is so strictly true, that though the
king by his letters-patent had subjected the college of physicians to the visitation of four very respectable persons, the lord chancellor, the two chief justices,
and the chief baron; though the college had accepted this charter with all
possible marks of acquiescence, and had acted under it for near a century;
yet in 1753, the authority of this provision coming in dispute, on an appeal
1:482] preferred to these supposed *visitors, they directed the legality of their
own appointment to be argued; and, as this college was merely a civil
and not an eleemosynary foundation, they at length determined, upon several
days' solemn debate, that they had no jurisdiction as visitors; and remitted the
appellant, if aggrieved, to his regular remedy in his majesty's court of King's
Bench.
As to eleemosynary corporations, by the dotation the founder and his heirs
are of common right the legal visitors, to see that such property is rightly
employed, as might otherwise have descended to the visitor himself: but, If' the •
founder has appointed and assigncd any other person to be visitor, then his
assignee so appointed is invested with all the founder's power, in exclusion of
his heir. Eleemosynary corporations are chiefly hospitals, or colleges in the
universities. These were all of them considered, by the popish clergy, as of
mere eeelesiaetical jurisdiction. however, the law of the land judged otherwise;
and, with regard to hospitals, it has long been held,(d) that if the hospital be
spiritual, the bishop shall visit; but if lay, the patron. This right of lay
patrons was indeed abridged by statute 2 Hen. V. c. 1, which ordained, that
the ordinary should visit all hospitals founded by subjects; though the king's
right was reserved to visit by his commissioners such as were of royal foundation. But the subject's right was in part restored by statute 14 Eliz. c. 5,
which directs the bishop to visit such hospitals only where no visitor is appointed by the founders thereof: and all the hospitals founded by virtue of the
(i) 10 Rep. 33.
(.) Thio notion Is perhaps too refined. The court Df King's
lIench, It may be said, from Its general IUperintendent
authority, where other jurisdJctions are deficient, bas power
to regulate ell eorporatlons where no special visitor is ap-

pointed. But not In the light of TIBltor; for, lIB Its jDdg·
ments are liable to be reversed by writs of error, It may be
thought to want one of the .... ntial marb of visitatorial
power.l•
(01) Year·book, 8 Edw. III. 28. 8 A... 29.

IS And it wants, I conceive, another
mark of visitatorial power; which is, the discretion
of a visitor voluntarily to regulate and superintend.
The court of King's Bench, upon
"proper complaint and application, can prevent and punish injustice in civil corporations,
II.S in every other part of their jurisdiction;
but it is not the language of the profession to
".1\11that pnrt of their aushoritv a visitatorial nower.-CnRISTIAN.
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statute 39 Eliz. c. 5, are to bo VIsited by such persons as shall Le nominated by
the respective founders.
But still, if the founder appoints nobody, the bishop
of the diocese must visit.(e)
Colleges in the univcrsities (whatever the common law may now, or might
formerly,judge) were certainly considered by the popish clergy, under whose
direction they were, as ecclesiastical, or at least as clerical, corporations; and
therefore the right of visitation was claimed by the ordinary of the *dio. [*483
eese. This is evident, because in many of our most ancient colleges, where
•
the founder had a mind to subject them to a visitor of his own nomination, he
obtained for that purpose a papal bull to exempt them from the jurisdiction I)f
the ordinary; several of which are still preserved in the arcliives of the respect.
ivo societies. .And in some of our colleges, where no special visitor is appointed, the bishop of that diocese, in which Oxford was formerly comprised,
has immemorially exercised visitatorial authorityj" which can be ascribed to
nothing else but his supposed title as ordinary to visit this, among other
ecclesiastical foundations.
And it is not impossible that the number of colleges
in Cambridge, which are visited by the bishop of Ely, may in part be derived
from the same original."
.But whatever might be formerly the opinion of the clergy, it is now held atl
established common law, that colleges are lay corporations, though sometimes
totally composed of ecclesiastical persons; and that the right of visitation does
not arise from any principles of the canon law, but of necessity was created by
the common law.(f)
And yet the power and jurisdiction of visitors in colleges
was left so much in the dark at common law, that the whole doctrine was very
unsettled till the famous case of Phillips and Bury.(g) In this the main question
was, whether the sentence of the bishop of Exeter, who, as visitor, had deprived
Doctor Bury. the rector of Exeter College, could be examined and redressed by
the court of King's Bench. And the three puisne judges were of opinion, that
it might be reviewed, for that the visitor's jurisdiction could not exclude the
common law; and accordingly judgment was given in that court. But the
lord chief justice Holt was of a contrary opinion; and held, that by the common law the office of visitor is to judge according to the statutes of the college,
and to expel and deprive upon just occasions, and to hear all appeals of course:
and that from him, and him only, the party gricved ou~ht to have redress; the
founder having reposed in him so entire a confidence, that he *will ad- [*484
minister justice impartially, that his determinations
are final, and
examinable in no other court whatsoever.
And upon this a writ of error
bein~ brought into the house of lords, they concurred in Sir John Holt's
opinion, and reversed the judgment of the court of King's Bench. To which
leading case all subsequent determinations have becn conformable,
But where
the visitor is under a temporary disability, there the court of King's Bench will
interpose to prevent a detect of justice.(h) Also it is said,(i) that. if n founder of
an eleemosynary foundation appoints a visitor, and limits his jurisdiction by
rules and statutes, if the visitor in his sentence exceeds those rules, an action
lies against him; but it is otherwise whe •., he mistakes in a thing within his
power}'

J.

2 IDBt. 725.
Lon! Raym. 8.
, Lon! Raym. 5. 4. Mod. 106. Show.~.
k.408. Carlb.180.

1T That is,
fillRISTIAN.

(1) Stra. 791.

<I> 2 Lutw. 1566.
Sklnn. 401.

the bishop of Lincoln, from whose diocese that of Oxford was taken.-·

18 In the university of Cambridge I am inclined to think that the bishop of Ely has no
visitatorial authority from prescription, but that in every instance in which he is visitor
he is appointed by the express declaration and special provision of the founder. He
without doubt was fixed upon from the dignity of his station and the proximity of his

residence.-CIIRISTIAN.

No particular form of words is necessary for the appointment of a visitor. Sit visita
commendamIM. will create a general visitor, and confer all the ~uthority
Incidental to the office, (1 Burr. 199;) but this general power may be restrained and
qualified, or the visitor may be directed by the statutes to do particular acts, in whioh
It

tor, or visitationem
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IV. We come now, in the last place, to consider how corpora ..:oIlJ may be
dissolved. Any particular member may be disfranchised, or lose his place in
the corporation, by acting contrary to the laws of the society, or the laws of the
land; or he may resign it by his own voluntary act.(k)20 But the body politie
(.) 11 Rep. 98.

instances he has no discretion as visitor: as where the statutes direct the visitor to
appoint one of two persons, nominated by the fellows, the master of a college, the court
of King's Bench will examine the nomination of the fellows, and, if correct, will compel
the visitor to appoint one of the two. 2 T. R. 2\)0. New ingrafted fellowships, if no
statutes are given by the founders of them, must follow the original foundation, and are
subject to the same discipline and judicature.
1 Burr. 203. It is the duty of the visitor
in every instance to effectuate the intention of the founder, as far M he can collect it
from the statutes and the nature of the institution; and in the exercise of this jurisdiction he is free from all control. Lord Mansfield has declared that "the visitatorial
power, if properly exercised, without expense or delay, is useful and convenient V>
colleges; and it is now settled and established that the jurisdiction' of a visitor is summary and without appeal from it." 1 Burr. 200.
It has been determined that, where the founder of a college or eleemosynary corporation has appointed no special visitor, if his heirs become extinct, or if they cannot be
found, the right of visitation devolves to the king, to be exercised by the chancellor in
the same manner as when the king himself is the founder. 4 T. R. 233. 2 Ves. J nn.
609.-CHRISTIAN.
20Every member or officer of a corporation may resign his place or office, (2 Roll. 456,
1. 10. 1 Sid. 14. SembI. Cont. 1 Roll. 137. Pop. 134. 2 Roll. 11;) and a corporation
has power to take such resignation.
1 Sid. 14. A resignation by parol, if entered and
accepted, is sufficient. 2 Salk. 433. Accepting another office incompatible with the
other implies a resignation. 3 Burr. 1615. If a resignation be once accepted, the party
cannot afterwards claim to be restored. 1 Sid. 14. 2 Salk. 433.
A corporation may for good cause remove an officer from his office, (2 Stra, 819. Sir T.
Raym.439;) and this is incident to a corporation without charter or prescription. 1 Burr.
517; sed vid. 11 Co. 99, a. Style, 477,480. 1 Lord Raym. 392. 2 Kyd. 50, &c. A mandamus lies to compel a removal. 4 Mod. 233. If the member do any thing contrary to
the duty of his place or oath, he is removable. 11 Co. 99, a. If an alderman be a common drunkard, he is removable for it. 2 Roll. 455, 1. 20. Dub. 1 Roll. 409. So if he removes from the borough and refuses attendance without lawful excuse. 4 Mod. 36. Semb.
Show. 259. 4 Burr. 2087; and see further 9 Co. 99. Sir T. Raym. 438. Sty. 479. From the
decisions on this subject, it appears that mere non-residence, without any particular inconvenience arising to the corporation from it, and where the charter does not require
it, is no cause for removal. See cases collected in 3 B. & C. 152. And a corporate office
does not become ipso facto vacant by the non-residence of the corporator: a sentence
must be passed. 2 T. R.772. 'Vhere a charter does not require the members of a corporation to be resident, the court will not grant a mandamus commanding the corporation to meet and consider of the propriety of removing from their offices non-resident
corporators, unless their absence has been productive of some serious inconvenience.
3
B. & C. 152. Where the charter of a borough directed that when any of the capital
burgesses should happen to die, or dwell out of the borough, or be removed, it should
be lawful for the remainder to elect others in the place of those so happening to die or
be removed, omitting the intermediate circumstance of dwelling out of the borough,
it was held that these words were not so unambiguous as to warrant the court to interfere, by granting a mandamus calling on the mayor and burgesses to elect and swear in
two capital burgesses in the room of two non-resident capital burgesses who had not been
previously removed by the corporation from their offices for the purpose of taking this
matter into consideration. 3 B. & A. 590. It is not a good cause that he attempted to
act contrarx to his duty, (11 Co. 98, b.;) as if he threatens the ruin of the chart. r or
privileges, (11 Co. 97, b.,) or dissuades the payment of customs due. Id. An indictment
being preferred against him is no cause of itself of removal before he is convicted, (Sty.
479;) but if he be guilty of an indictable offence, he may be removed. R. T. Hardw. 153.
It is .not a good cause of removal that an alderman is above seventy years of age, (2 Roll.
456,1,5; 2 Roll. 11 ) that he misbehaved himself when a mayor, (Sty. 151; Sembl.,) or
did not account for money received by him to the use of the corporation, (Sty. 151,) or
wrote a. letter to a secretary of state which charged the mayor with subornation. Carth.
174. Bankruptcy is no cause of removal. 2 Burr. 723. Words to the chief magistrate
Cl'ntra bonos mores, &c. are no cause for disfranchisement, (11 Co. 96, 9i, 98, 99, a.;) nor is
" refusal to l'ay his proportion for the renewal of the charter, (1 Sid. 282,) nor refusing
tu make the usual payments for support of the ccmpany.
Semble Cont. Ray. 466. A
:ISS
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may also itself be dissolved in several ways, which dissolution is the civil
death of the corporation; and in this case their lands and tenements shall
revert to the person, or his heirs, who granted them to 4-hecorporation: for the
law doth annex a condition to every such grant, that, if the corporation bo dis.
solved, the grantor shall have tho lands again, because tho cause of the grant
faileth.(l)U The grant is, indeed, only during the life of the corporation; which
may endure forever: but, when that life is determined by the dissolution of the
body politic, the grantor takes it back by reversion, as in thc case of ovory
(I) Co. Litt. 13.

defect in original. qualification is no cause for removal, (Doug. 80, 81, 85 j) and see
further as to what is a cause for removal, 2 Kyd. 62 to 94.
A ministerial officer chosen durante bene placito may be removed ad libitum, as a townclerk, (1 Ventr. 77,82. Raym.188. 1 Lev. 291;) a recorder. 1 Vent. 242. 2 Jones, 52.
And a custom to remove an officer ad libitum is good, (Dy, 332, b. Oro, J. 540. 2 Salk.
430;) but generally an officer cannot be removed without good cause, though the charter
says generally he may be removed, (Dy. 332, b.,) or though it says he may be chosen for life
si viderint expedire. 1 Lev. 148. If, however, a charter by express words empower either
the corporation at large or a select body to remove an officer at pleasure, or empower
them to choose him during pleasure, they may in either ease remove him without cause.
Sir T. Jones, 52. 3 Keb. 667. Sir T. Raym. 188. Though the election be general, if it
be not under the common seal the officers thereby elected may be removed ad ilbitum.
2 Jones, 52. 1 Vent. 355. A common freeman cannot in any case be deprived of his
freedom ad libitum of the corporation at large, or of any select body. Cro. J. 540. Sir T.
Itaym. 188. 1Lord Raym. 391.
A removal must in general be by the act of the whole body. If a special power to
remove be delegated to part of the body, it must be shown. Cowp. 502, 3, 4. Doug. 149.
To this power of amotion the power of holding a corporate meeting for that purpose i~
necessarily incident.
Doug. 153, 5. A party cannot be removed but by the corporate
act under seal. 5 Mod. 259. There must be a summons for the mayor, &c. expressly to
meet for the purpose of deciding as to the removal, (1 Stra, 385,) and every member of
the assembly must be summoned where a summons is necessary. 2 Stra. 1051. A power
reserved to the crown in a charter of incorporation to amove by order of council one or
more of the corporators, which charter also declared that all or any of them so amoved
should actually and without further process be amoved, and which also provided at the
same time that upon such amotion the remaining corporators might proceed to fill ul'
the vacancies, cannot be exercised to such an extent as not to leave a sufficient number
to make a re-election; and therefore an amoval of all was held to be void, (2 'f. R. 568;)
but that judgment was reversed in Dom. Proc. 4 T. R. 122. A corporation cannot ill
fjeneral amove a member without summoning the party to answer for himself and hearing him; for he may have a good excuse. 11 Co. 99, a. 1 Sid. 14. In some eases this
may be dispensed with; and, where non-residence is a good cause of amotion, it is unnecessery, before proceeding to amove the party, to summon him to come and reside.
Doug. 149. But if he be removable for non-attendance at the corporate assemblies, hn
must have had personal notice to attend, and that his presence was necessary: the usual
notice of the intended meeting will not be sufficient unless that usual notice be personal
1 Burr. 517, 527, 540. 'Vhere an officer is removable ad libitum, he may be removed with
out summons or hearing of him, &c. 1 Sid. 15. 1Lev. 291. In general, the summons
should show the particular charge alleged against the Earty to be amoved, ~11 Co. 99, a.
4 Mod. 33, 3i;) but sometimes this is unnecessary, [L Lord Raym. 225, ~ ed. 1240,)
especially where the party by his act dispenses with it. 2 Burr. 723. 1Kyd. 447, 439.
If a member be improperly amoved, a mandamus lies. Com. Dig. Mandamus, A. &0.
'Vhere it is confessed that a man has been rightly removed from an office, the court will
not grant a mandamus for a restoration, though he had no notice to appear and defend
himself. Cowp. 523. 2 T. R. 177. An order of restoration of a corporator illegally disfianchised relates to the original right. Cowp. 503.-CUITTY.
21 On the dissolution of a corporation, as by the expiration of the period of·its charter,
the debts due to and from it are extinguished, and it is not in the power of the legis.
lature, by renewing the charter, to revive the liabilities to the corporation. Commercial
Bank va. Lockwood, 2 Harring. 8. The President of Port Gibson va. Moore, 13 S. & 1YI. 157.
The personal property of the corporation vests in the state, and its real estate reverts to
its grantor and his heirs. White vs. Campbell, 5 Humph. 38. After the dissolution of 8
corporation, the interests of the several stockholders become equitable rights to a proportional share of the assets after payment of the debts. James vs. Woodruff, 2 Denio,
:':74.--81(ARSWOOD.
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other grant for life. The debts of a corporation, either to or from it, are totally
extinguished by its dissolution; so that the members thereof cannot recover,. or
be charged with them, in their natural capacities :(m)2S agreeable to that maxim
of the civil law, "si quid universitati debetur, singulis non debetur j nee, quod debet
22

universitas, singuli debent."(n)
*A corporation may be dissolved, 1. By act of parliament, which is
boundless in its operations."
2. By the natural death of all its members, in case of an aggregate corporation."
3. By surrender of its franchises
into the hands of the king, which is a kind of suicide. 4. By forfeiture of its
charter, through negligence or abuse of its franchises; in which case the law
judges that the body politic has broken the condition upon which it was incorporated, and thereupon the incorporation is void," And the regular course
is to bring an information in nature of a writ of quo warranto, to inquire by
what warrant the members now exercise their corporate power, having forfeited it by such and such proceedings. The exertion of this act of law, for
the purposes of the state, iu the reigns of king Charles and king James the
Second, particularly by seizing the charter of the city of London, gave great
and just offence; though perhaps, in strictness of law, the proceedings in
most of them were sufficiently regular: but the judgment against that of Loudon was reversed by act of parliament(o) after the revolution; and by the
same statute it is enacted, that the franchises of the city of London shall
never more be forfeited for any cause whatsoever. And because, by the common law, corporations were dissolved, in case the mayor or head officer was
not duly elected on the day appointed in the charter, or established by prescription, it is now provided,(p) that for the future no corporation shall be dissolved upon that account; and ample directions are given for appointing a new
officer in case there be no election, or a void one, made upon the prescriptive or
charter day,"
*485]

(")1 Lev. 237.
(-)Ff. 3, 4, 7.

(.~ Stat. 2W. and M. e. 8.
Goo. I. e. 4.

<P, Stat.n

:12 But if a corporation have granted
over their possessions to another before their dissolution, they do not return to the donor. 1 Roll. 816, 1. 10,20; and vide the cases collected in Bac, Abr, Corp. J. If lands are given to a corporate body and it is dissolved,
they will revert to the donor and not escheat. 9 Mod. 226.-CHITTY.
2:l But a debt due to a corporation still remains, though their name is changed by a new
charter. 3 Lev. 238.-CHITTr.
2< The king cannot by his prerogative destroy a corporation.
Rex 118. AmIey, 2 Term
R. 532.-CHITTY.
25 But if the king makes a corporation consisting of twelve men to continue always in
succession, and when any of them die the others may choose another in his place, it may
be so continued.
Roll. 524. Bac, Abr. tit. Corp. G. But where a corporation consists
of several distinct integral parts, if one of these parts become extinct, whether by the
death of the persons of whom it is composed, or by any other means, the whole corporanon is dissolved. 3 Burr. 1866. When an integral part of a corporation is gone, and the
corporation has no power to restore it or to do any corporate act, the corporation is 80
far dissolved that the crown may grant a new charter. 3 T. R. 199. .And where the
major part of an integral part of a corporation, whose attendance is required at the election of officers, is gone, it operates as a dissolution of the whole corporation, which
has thereby lost the power of holding corporate assemblies for the purpose of filling up
vacancies and continuing itself. 3 East, 213. And where the election of mayor was to
be made by the majority of an assembly composed of several integral definite parts of a
corporation and other burgesses and inhabitants for the time-being, it was held that one
of such definite integral parts, being reduced below its majority of a proper number,
could no longer be represented in such corporate assembly, and the whole corporation
was thereby dissolved, being no longer capable of continuing itself. 4 East, 17.-CHITTY.
2S Refusing or neglecting to choose such officers as they are obliged to do by their
charter is a l>round of forfeiture. Carth. 483; sed vid. 11 Geo. I. c. 4. For a forfeiture a
corporation IS not dissolved without a judgment in a court of law to enforce it; and this
IS attained by scire facias or quo warranto.
Bac. Abr. Corp. G. As to the effect of this
judgment, see 2 T. R. 515. 4 T. R. 122. 2 Kyd. 496. Bac. Abr. Corp. G.-CHITTY.
n A. private corporation aggregate may be dissolved by the death of all its members,
or by the loss of an integral part when it is rendered unable to do any corporate act or
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to restore itself by a new election ; or it may be dissolved by a surrender of its franchises
to the State, or its assent to an act of the legislature repealing the charter. It may also
be dissolved by a forfeiture of its charter, through abuse or neglect of its franchises, as
if for condition broken; but not every non-user is sufficient ground of forfeiture. 'Vhere
dissolved by either of the two former methods, no judgment of dissolution is necessary;
but where there is an existing corporation, capable of acting, which has been guilty of
such neglect or abuse of its franchises, or of the powers committed to its trust, as to
amount to a cause of forfeiture, such forfeiture must be judicially ascertained and declared. Canal Co. vs. Railroad Co., 4 Gill & Johns. 1. Arthur vs. Bank, 9 S. &; M. 394.
By common law a forfeiture of charter can only be exacted in a court of law by scirefacUu
or quo warranto. State es, Merchants Insurance & Trust Co., 8 Humph. 235. An act of
incorporation being a compact between the State and the corporators, it seems that the
corporation cannot dissolve itself by its own act merely, and that a dissolution can only
be effected by the assent of both the parties to the compact, or by the jud~ment of a court
of competent jurisdiction.
Town us, Bank, 2 Doug. 530. Norris VI. Smithville, 1 Swan.
I(j4.~HARSWOOD.
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CHAPTER I.
OF PROPERTY,

IN GENERAL.

THE former book of these commentaries having treated at large of the jim!

personarum, or such l'i~hts and duties as are annexed to the persons of men, the
objects of our inquiry ill this second book will be the jura rerum, or those riyhtB
which a man may acquire in and to such external things as are unconnected
with his person. These are what the writers in natural law style the rights of
dominion, or property, concerning the nature and original of which I shall first
premise a few observations, before I proceed to distribute and consider its sovc-al
objects.
*There is nothing which so ~enerally strikes the imagination, and
[*9
engages the affections of niankmd, as the right of property j or that
..
sole and despotic dominion which one man claims and exercises over the external
things of the world, in total exclusion of the right of any other individual in the
universe. And yet there are very few that will give themselves the trouble to
consider the original and foundation of this right. Pleased as we are with the
possession, we seem afraid to look back to the means by which it was acquired,
as if fearful of Borne defect in our title j or at best we rest satisfied with tho
decision of the laws.in our favour, without examining the reason or authority
upon which those laws have been built. 'We think it enough that our title i~
derived by the grant of the former proprietor, by descent from our ancestors, or
by the last will and testament of the dying owner; not caring to reflect that
(accurately and strictly speaking) there is no foundation iu nature or in natural
law, why a set of words upon parchment should convey the dominion of land:
why the son should have a right to exclude his fellow-creatures from a determinute spot of ground, because his father had done so before him: or why the
occupier: of a particular field or of a jewel, when lying on his death-bed, and no
longer able to maintain possession, should be entitled to tell the rest of the
world which of them should enjoy it after him. These inquiries, it must be
owned, would be useless and even troublesome in common life. It is well if the
mass of mankind will obey the laws when made, without scrutinising too nicely
into the reason for making them. But, when law is to be considered not onlj
as a matter of practice, but also as a rational science, it cannot be improper 01
useless to examine more deeply the rudiments and grounds of these positive
constitutions of society.
.
In the beginning of the world, we are informed by holy writ, the all-bountiful
OJeator ga¥c to Il'U1n"dominion over all the earth, and over the fish of the sea.
.
3ua
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and over the fowl of the air, and over every living thing that moveth
*upon the earth." (a) This is the only true and solid foundation of man's
dominion over external things, whatever airy metaphysical notions may have
been started by fanciful writers upon this subject. Tho earth, therefore, and
all things therein, are the general property of all mankind, exclusive of other
beings, from the immediate gift of the Creator. And, whilo the earth continued
bare of inhabitants, it is reasonable to suppose that all was in common among
them, anti that every one took from tho public stock to his own use such things
as his immediate necessities required.
These general notions of property were then sufficient to answer all tho purposes of human life; and might perhaps still have answered them had it been
possible for mankind to have remained in a state of primeval simplicity: as may
be collected from tho manners of many American nations when first discovered
by the Europcans; and from the ancient method of living among the first EuI'opeans themselves, if we may eredit either the memorials of them preserved in
the golden age of the poets, or the uniform accounts given by historians of those
times, wherein v erant omnia communia et indivisa omnibus, veluti unum cunctis
patrimonium esset."(b) Not that this communion of goods seems ever to have
been applicable, even in the earliest stages, to aught but the substance of the
thing; nor could it be extended to the use of it. :1<'01', by the law of nature and
reason, he, who first began to use it, acquired therein a kind of transient property, that lasted so long as he was using it, and no longer :(c) or, to speak with
greater precision, the right of possession continued for the same time only that
the act of possession lasted. Thus the ground was in common, and no part of
it was the permanent property of any man in particular; yet whoever was in
the occupation of any determined spot of it, for rest, for shade, or the like,
acquired for the time a sort of ownership, from which it would have been unjust,
t4
and contrary to the law of nature, to have driven him by force: but the
]
instant that he *quitted the use or occupation of it, another might seize
it, without injustice. Thus also a. vine or other tree might be said to be in comman, as all men were equally entitled to its produce; and yet any private in.
dividual might gain the sole property of the fruit, which he had gathered for
his own repast. A doctrine well illustrated by Cicero, who compares the world
to a great theatre, which is common to the public, and yet the place which any
man has taken is for the time his own.(d)
But when mankind increased in number, craft, and ambition, it became necessary to entertain conceptions of more permanent dominion; and to appropriate
to individuals not the immediate use only, but tbe very substance of the thing to
be used. Otherwise innumerable tumults must have arisen, and the good order
of the world be continually broken and disturbed, while a variety of persons
were striving who should get the first occupation of the same thing, or disputing
which of them hud actually gained it. As human life also grew more and more
refined, abundance of conveniences were devised to render it more easy, commodious, and agreeable; as, habitations for shelter and safety, and raiment for
warmth and decency. But no man would be at the trouble to provide either, so
long as he bad only an usufructuary property in them, which was to cease the
instant that be quitted possession; if; as soon as he walked out of his tent, or
pullcd off his garment, tho next stranger who came by would have a right to
inhabit the one, and to wcar the other. In the case of habitations in particular,
it was natural to observe, that even the brute creation, to whom every thing else
was in common, maintained a kind of permanent property in their dwellings,
especially for the protection of their young; that the birds of the air had nests,
and f.he beasts of the field had caverns, the invasion of which they esteemed a
\"ery flagrant injustice, and would sacrifice their lives to preserve them. Hence
a property was soon established in every man's house and home-stall: which
"5
seem to have been originally mere *tcmporary huts or movable cabins,
]
suited to the design of Providence for more speedily peopling the earth}
.t.r

i)

Gen, L 28.
(') Justin. I. 43, Co 1.
(.j Barbej'r, Pull'. I. 4, c. 4..
all4
(0)

(4) Qumoadmndum thtalrvm, cum commUM lit, rtcU '"_
d..,. palut tjUl uu tum locum quem quisgu< oa:up<lrih IH
F.n.l. 3, c. 20.
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and suited to the wandering life of their owners, before any extensive propenv
in the soil or ground was established. And there can be no doubt, but that
mOT abies of every kind became sooner appropriated than the permanent suostantial soil: partly because they were more susceptible of a long occupancy,
which might be continued for months together without any sensible interruption,
and at length by usage ripen into an established right; but principally because
few of them could be fit for use, till improved and ameliorated by the bodily
labour of the occupant, which bodily labour, bestowed upon any subject which
before lay in common to all men, is universally allowed to give the fairest and
most reasonable title to an exclusive property therein.
The article of food was a more immediate call, and therefore a more early
consideration. Such as wore not contented with the spontaneous product of
the earth, sought for a more solid refreshment in the flesh of beasts, which they
obtained by hunting.
But the frequent disappointments incident to that
method of provision, induced them to gather together such animals as were of
a more tame and sequacions nature, and to establish a permanent property in
their flocks and herds, in order to sustain themselves in a less precarious manner, partly by the milk of the dams, and partly by the flesh of the young.
The support of these their cattle made the article of water also a very important point. And therefore the book of Genesis (tho most venerable monument
of antiquity, considered merely with a view to history) will furnish us with
frequent instances of violent contentions concerning wells; the exclusive property of which appears to have been established in the first digger or occupant,
even in such places where the ground and herbage remained yet in common.
'I'nus we find Abraham, who was but a sojourner, asserting his right to a well
in the country of Abimelech, and exacting an oath for his security," because
he had digged that well.i'(e) And Isaac, *about ninety years afterwards,
*6
reclaimed that as his father's property, and after much contention with [
the Philistines was suffered to enjoy it in pence.C!)
All this while the soil and pasture of the earth remained still in common as
before, and open to every occupant: except perhaps in the neighbourhood of
towns, where the necessity of a sole and exclusive property in lands (for the
sake of agriculture) was earlier felt, and therefore more readily complied with.
Otherwise, when the multitude of men and cattle had consumed every convenience on one spot of ground, it was deemed a natural right to seize upon
and occupy such other lands as would more easily supply their necessities.
This practice is still retained among the wild and uncultivated nations that
have never been formed into civil states, like the Tartars and others in the east;
where the climate itself and the boundless extent of their territory, conspire to
retain them still in the same savage state of vagrant liberty, which was universal in- the earliest ages, and which, Tacitus informs us, continued among the
Germans till the decline of the Roman empire. (g) 'Ve have also a striking example of the same kind in the history of Abraham and his nephew Lot,.(h)
When their joint substance bel ame so great that pasture and other conveniences
grew scarce, the natural consequence was, that a strife arose between their
servants; so that it was no longer practicable to dwell together. This contention Abraham thus endeavoured to compose :-" Lct there be no strife, I pray
thee, between thee and me. Is not the whole land before thee? Separate thyself, I pray thee, from me. If thou wilt take the left hand, then I will go to
the light; or if thou depart to the right hand, then I wiII go to the left." This
plainly implies an acknowledged right, in either, to occupy whatever ground
he pleased, that was not preoccupied by other tribes. " And Lot lifted up his
eyes, and beheld all the plain of Jordan, that it was well watered everywhere,
even as the garden of the Lord. Then Lot chose him all the plain of Jordan,
and journeyed east; and Abraham dwelt in the land of Canaan."
*Upon the same principle was founded the right of migration, or send- [*7
'ng colonies to find out new habitations when the mother-country was over(0)

Gen, ~rl. 30.

eI) 0 en. xul. 15, 18, &:0.

(.) o,Zunt dUcrtti d: di".,.,i; ut fonl, ut campul, ut
placuit. De lOOT. Gam. It'..
(l) Oan. 0. xhi.
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chal'~()'1 with inhabitants; which was practised as well by the Phcenicians and
Greeks, as the Germans, Scythians, and other northern people, And, so long
as it was confined to the stocking and cultivation of desert uninhabited conntries, it kept strictly within the limits of the law of nature. But how far tho
seizing on countries already peopled, and driving out or massacring the innocent
and defenceless natives, merely because they differed from their invaders in
language, in religion, in customs, in government, 01' in colour; how far such a
conduct was consonant to nature, to reason, or to Christianity, deserved well to
be considered by those who have rendered their names immortal by thus civil.
izing mankind.
As the world by degrees grew more populous, it daily became more difficult
to find out new spots to inhabit, without encroaching upon former occupants:
and, by constantly occupying the same individual spot, the fruits of the earth
were consumed, and its spontaneous produce destroyed, without any provision
for future supply or succession. It therefore became necessary to pursue some
regular method of providing a constant subsistence; and this necessity produced,
or at least promoted and encouraged, the art of agriculture. And the art of
agriculture, by a regular connection and consequence, introduced and established
the idea of a more permanent property in the soil than had hitherto been
received and adopted. It was clear that the earth would not produce her fruits
in sufficient quantities without the assistance of tillage; but who would be at
the pains of tilling it, if another might watch an opportunity to seize upon.and
enjoy the product of his industry, art, and labour? Had not therefore a separate property in lands as well as movables been vested in some individuals, the
world must have continued a forest, and men have been mere animals of prey,
*8J which, according to some philosophers, is the genuine state of nature.
*Whereas now (so graciously has Providence interwoven our duty and
our happiness together) the result of this vcry necessity has been the ennoblinv
of the human species, by giving it opportunities of improving its rational faculties, as well as of cxerting its natural. Necessity begat property; and, in order
to insure that property, recourse was had to civil society, which brought along
with it a long train of inseparable concomitants,-states,
government, laws,
punishments, and the public exercise of religious duties. Thus connected together, it was found that a part only of society was sufficient to provide, by their
manual labour, for the necessary subsistence of all; and leisure was given to
others to cultivate the human mind, to invent useful arts, and to lay the foundations of science.
The only question remaining is, how this property became actually invested.
or what it is that gave a man an exclusive right to retain in a permanent
manner that specific land, which before belonged generally to everybody, but
particularly to nobody. And, as we before observed that occupancy gave tho
right to the temporary use of the soil, so it is agreed upon all hands, that oecupancy gave also the original right to the permanent property in the substance of
the earth itself; which excludes every one else but the owner from the use of
it. There is indeed some difference among the writers on natural law concerning the reason why occupancy should convey this right, and invest one with
this absolute property: Grotius and Puffendorf insisting that this right of oecupancy is founded on a tacit and implied assent of all mankind that the :first
occupant should become the owner; and Barbeyrac, Titius, Mr. Locke, and others,
holding that there is no such implied assent, neither is it necessary that there
should be; for that the very act of occupancy alone, being a degree of bodily
labour, is, from a principle of natural justice, without any consent or compact,
sufficient of itself to gam a title j-a dispute that savours too much of nice and
scholastic refinement.1 However, both sides agree in this! that occupancy is the
J But it is of great importance that moral obligations and the rudiments of laws should
be referred to true and intelligible principles, such as the minds of serious and welldisposed men can rely upon with confidence and satisfaction.
lIr. Locke says" that the Iabsur of a man's body and the work of his bands we may
say are properly his, Whatsoever then he removes out of the state that nature hath
lI96
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thing by which the title was in fact originally ga ned; every man seizing to P\8
own continued *use such spots of ground as he found most agreeable to [*9
his own convenience, provided he found them unoccupicd by anyone
elsc.2
Property, both in lands and movables, being thus originally acquired by the
first taker, which taking amounts to a declaration that he intends to appropriate the thing to his own usc, it remains in him, by the principles of universal
law, till such time as he docs some other act which shows an intention to
abandon it; for then it becomes, naturally speaking, publici juris once more,
and is liable to be again appropriated by the next occupant. So if one is possessed of a jewel, and casts it. into the sea or a public highway, this is such an
express dereliction, that a property will be vested in the first fortunate finder
that will seize it to his own use. But if he hides it privately in the earth,
or other secret place, and it is discovered, the finder acquires no property
therein; for the owner hath not by this act declared any intention to abandon
it, but rather the contrary: and ii he loses or drops it by accident, it cannot
be collected from thence that he designed to quit the possession; and therefore
in such a case the property still remains in the loser, who may claim it again
·Jf the finder. .And this, we may remember, is the doctrine of the law of England with relation to treasure troVe.el)
But this method of one man's abandoning his property, and another seizing
the vacant possession, however well founded in theory, could not long subsist in
(I) See book L p, 295.

provided and left it in, he hath mixed his labour with, and joined to it something that
is his own, and thereby makes it his property." On Govt. c. 5.
But this argument seems to be a petitio principii; for mixing labour with a thing can
siguify only to make an alteration in its shape or form; and if I had a right to tho
substance before any labour was bestowed upon it, that right still adheres to all that
remains of the substance, whatever changes it may have undergone.
If I had no right
before, it is clear that I have none after; and we have not advanced a single step by this
demonstration.
The account of Grotius and Puffendorf, who maintain that the origin and inviolability
of property are founded upon a tacit promise or compact, and therefore we cannot
invade another's property without a violation of a promise or a breach of good faith,
seems equally, or more, superfluous and inconclusive.
There appears to be just the same necessity to call in the aid of a promise to account
for or enforce every other moral obligation, and to say that men are bound not to beat
or murder each other because they have promised not to do so. Men are bound to fulfil
their contracts and engagements, because society could not otherwise exist; men are
bound to refrain from another's property, because likewise society could not otherwise
exist. Nothing therefore is gained by resolving one obligation into the other.
But how or when, then, does property commence? I conceive no better answer can
be given than by occupancy, or when any thing is separated for private use from the
common stores of nature. This is agreeable to the reason and sentiments of mankind
prior to all civil establishments.
When an untutored Indian has set before him the
fruit which he has plucked from the tree that protects him from the heat of the sun,
and the shell of water raised from the fountain that springs at his feet,-if he is driven
by any darin~ intruder from this repast, so easy to be replaced, he instantly feels and
resents the violation of that law of property which nature herself has written upon the
henrts of all mankind.-CnRlSTIAN.
2 All the writers on international
law concur in the doctrine that actual occupancy is
essential to perfect the title to land newly discovered and vacant. Puff. 1. 4, c. 4. Vat.
1. 1, c. 15. Grotius, 1. 2, c. 3. It is important to remark that, so far at least as regards
land, the first discoverer and occupant acquired no title to himself, but to the nation to
which he belongs or under whose flag he sails. All private property in land is derived
from the sovereign of the country, either directly or remotely. Among the aboriginal
inhabitants of North America there was no private property in land; but the territory
or hunting-grounds belonged to the tribe, who alone had the power. to dispose of them.
In the confederacy of the Six Nations, this power was vested in the general council-fire,
80 that the separate tribes had no right .to sell or transfer.
Something like this is discoverable in the earliest accounts we have of the laws of the savage inhabitants of ancient
Europe. Property in land was first in the nation or tribe, and the right of the individual
occupant was merely usufructuary and temporary. 2 Kent's Com. 320.-SnARswooD.
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fact, It was calculated merely for the rudiments of civil society, and necessarily
ceased among the complicated interests and artificial refinemcnts of polite and
established governments.
In these it was found, that what became inconvenient
or useless to one man, was hi~hly convenient and useful to another, who was
ready to give in exchange for It some equivalent that was equally desirable to
the former proprietor.
Thus mutual convenience introduced commercial truffle,
and the reeiprocal transfer of property by sale, grant, or conveyance j which
*10 J *may be considered either as a continuance of the original possession
which the first occupant had, or as an abandoning of the thing by the
present owner, and an immediate successive occupancy of tho same by the
new proprietor,
The voluntary derelietion of the owner, and delivQring tho
possession to another individual, amount to a transfor of tho property: tho proprietor declaring his intention no longer to occupy the thing himself, but that
his own right of occupaney shall be vested in the new acquirer.
Or, taken in
the other light, if I agree to part with an acre of my land to Titius, the deed
of conveyance is an evidence of my intending to abandon the proporty ; and
Titius, being the onlyor first man acquainted with such my intention.immediately
steps in and seizes the vacant possession: thus the consent expressed by the
conveyanco gives 'I'itins a good right against me; and possession, or occupancy,
confirms that right against all the world besides.'
The most universal and effectual way of abandoning property, is by tho death
of the occupant: when, both the actual possession and intention of keeping possession ceasing, the property which is founded upon such possession and intention
ought also to cease of course. For, naturally speaking, the instant a man ceases
to be, he ceases to have any dominion: else, if he had a right to dispose of his
acquisitions one moment beyond his life, he would also have a right to direr t
their disposal for a million of ages after him: which would be highly absurd and
inconvenient.
All property must therefore cease uyon death, considering men
as absolute individuals, and unconnected with eivi society: for, then, by the
principles before established, the next immediate occupant would acquire a ri~ht
lD all that the deceased possessed.
But as, under civilized governments, which
are calculated for the peace of mankind, such a constitution would be productive
of endless disturbances, the universal law of almost evelJ- nation (which is a
Kind of secondary law of nature) has either given the dying person a power of
coutinuing his property, by disposing of his possessions by will; or, ill case he
*l1J
neglects to dispose of it, or is not permitted to make any disposition *at
all, the municipal law of the country then steps in, and declares who
shall be the successor, representative, or heir of the deceased] that is, who alone
shall have a right to enter upon this vacant possession, in order to avoid tlHlL
confusion which its becoming again common would(k) occasion. And further,
in case no testament be permitted by the law, or none be made, and no heir can
be found so qualified as the law requires, still, to prevent the robust title of occupancy from again taking place, the doctrine of escheats is adopted in almost
I)very country; whercby the sovereign of the state, and those who claim under
his authority, are the ultimate heirs, and succeed to those inheritances to which
no other title can be formed.
.
The right of inheritance, or descent to the children and relations of the doceased, seems to have been allowed much earlier than tho right of devising by
testament.
'Ve are apt to conceive at first view that it has nature on its side ;
yet we often mistake for nature what we find established by long and inveterate
(1) It Is principally to prevent nny vacancy oC posse.. ion
that the chillaw considers t.ther and 80n as one person; 80
It.~t,npon the death of either, the Inherttance does not 80

properly descend, ... continne in the hands of the .urvi ..cr
Ff.28, 2, 11.

I Upon whatever principle the right of property is founded, the power of giving and
transferring seems to follow as a. natural consequence: if the hunter and the fisherman
exchange the produce of their toils, no one ever disputed the validity of the contract
or the continuance of the original title. This does not seem to be aptly explained by
occupancy; for it cannot be said that in such a case there is ever a vacancy of possession.
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custom. It is certainly a wise and effectual, but clearly a political, estublishmentj
since the permanent right of property, vested in the ancestor himself, was no
natural, but merely a civil, right! It is true, that the transmission of one's possessions to posterity has an evident tendency to make a man a good citizen and
a useful member of society; it sets the passions on the side of duty, and prompts
a man to deserve well of the public, when he is sure that the reward of his servlces will not die with himself, but be transmitted to those with whom he i~
connected by the dearest and most tender affections. Yet, reasonable as this
foundation of the right of inheritance may seem, it is probable that its immodiate original arose not from speculations altogether so delicate and refined, and,
if not from fortuitous circumstances, at least from a plainer and more simple
principle.
A man's children or nearest relations are usually about him on hili
*death-bed, and are the earliest witnesses of his decease. They become
[*19
therefore generally the next immediate occupants, till at length in process of time this frequent mage ripened into general law. And therefore also
in the earliest ages, on failure of children, a man's servants born under his roof
were allowed to be his heirs; being immediately on the spot when he died. For
we find the old patriarch Abraham expressly declaring that, "since God had
given him no seed, his steward Eliezer, one born in his house, was his heir.n(l)
While property continued only for life, testaments were useless and unknown:
and, when it became inheritable, the inheritance was long indefeasible, and the
children or heirs at law were incapable of exclusion by will; till at length it
was found, that so strict a rule of inheritance made heirs disobedient and 'headstrong, defrauded creditors of their just debts, and prevented many provident
fathers from dividing or charging their estates as the exigence of their families
required.
This introduced pretty generally the right of disposing of one's property, or a part of it, by testament; that is, by written or oral instructions properly witnessed and authenticated,
according to the pleasure of the deceased,
w1Jich we therefore emphatically style his will. This was established in some
countries much later than in others. With us in England, till modern times, 1\
man could only dispose of one-third of his movables from his wife and children;
and, in general, no will was permitted of lands till the reign of Henry the Eighth;
OJ

(I) Gen, xv. 3.

'I cannot agree with the learned commentator that the permanent right of property
vested in the ancestor himself (that is, for his life) is not a natural, but merely a civil,
right.
I have endeavoured to show (Note 1) that the notion of property is universal, and is
suggested to the mind of. man by reason and nature, prior to all positive institutions
and civilized refinements.
If the laws of the land were suspended, we should be under
the same moral and natural obligation to refrain from invading each other's property as
from attacking and assaulting each other's persons. I am obliged also to differ from the
learned judge, and all writers upon general law, who maintain that children have no
better claim by nature to succeed to the property of their deceased parents than strangers, and that the preference given to them originates solely in political establishments.
I know no other criterion by which we can determine any rule or obligation to be
founded in nature than its universality, and by inquiring whether it is not, and has not
been, in all countries and ages, agreeable to the feelings, affections, and reason of mankind. The affection of parents towards their children is the most powerful and uniVf\rsal principle which nature has planted in the human breast; and it cannot be conceived, even in the most savage state, that anyone is so destitute of that affection and
of reason, who would not revolt at the position that a stranger has as good a right 58
his children to the property of the deceased parent.
Heredes successoresque sui cuique liberi seems not to have been confined to the woods of
Germany, but to be one of the first laws in the code of nature; though positive institutions may have thought it prudent to leave the parent the full disposition of his property after his death, or to regulate the shares of the children when the parent's will Is
unknown.
•
In the earliest history of mankind we have express authority that this is agreeable to
the will of God himself:-And
behold, the word oj the Lord came unto Abraham, sayi1lf}, T!iu
,hall not he thine heir; but he tluzl shall come out oj thin« own Dowels shall be thine heir. Gen. c.
n'
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and then only of a certain portion: for it was not till after the restoration tha~
the power of devising real property became so universal as at present,"
'Wills therefore and testaments, rights of inheritance and sueeessions, are all
of them creatures of the civil or munir ipal laws, and accordingly are in all
respects regulated by them; every distinct country having different eeremoniea
and requisites to make a testament completely valid: neither does any thing
*13]
vary more than the right of inheritance under different *national establishments. In England particularly, this diversity is carried to such a
length, as if it had been meant to point out the power of the laws in regulating
the succession to property, and how futile every claim must be, that has not its
foundation in the positive rules of the state. In personal estates the father may
succeed to his children; in landed property he never can bo their immediate
heir, by any the remotest possibility e in general only the eldest son, in some
places only the youngest, in others all the sons together, have a right to succeed
to tho inheritance: in real estates males are preferred to females, and the eldest
male will usually exclude the rest; in the division of personal estates, the females
of equal degree are admitted together with the males, and no right of primogeniture is allowed.
This one consideration may help to remove the scruples of many wellmeaning persons who set up a mistaken conscience in opposition to the rules
of law. If a man disinherits his son, by a will duly executed, and leaves his
estate to a stranger, there are many who consider this proceeding as contrary
to natural justice; while others so scrupulously adhere to the supposed intention of the dead, that if a will of lands be attested by only two witnesses instead
of three, which the law requires, they are apt to imagine that the heir is bound
in conscience to relinquish his title to the devisee But both of them certainly
proceed upon very erroneous principles, as if, on the one hand, the son had by
nature a right to succeed to his father's lands; or as if, on the other hand, the
owner was by nature entitled to direct the succession of his property after his
own decease. Whereas the law of nature suggests, that on the death of the
possessor the estate should again become common, and be open to the next
occupant, unless otherwise ordered for the sake of civil peace by the positive
law of society. The positive law of society, which is with us the municipal law
of England, directs it to vest in such person as the last proprietor shall by will,
attended with certain requisites, appoint; and, in defect of such appointment,
*14] to go to some particular person, who from the result *of certain local
constitutions, appears to be the heir at law. Hence it follows, that
where the appointment is regularly made, there cannot be a shadow of right in
5 By 32 Hen. VIII. c. 1, all socage lands were made devisable, and two-thirds of lands
of military tenure.
When these at the restoration were converted into socage tenure,
all lands became devisable, some copyholds excepted.
See p. 375.-CURISTIAN.
S Mr. Preston, commenting
upon the passage in the text, says, "By it must be understood that the father cannot succeed to his son merely in the character and relation ojfather.
In any other sense, it is not by any means accurate to say the father cannot, 'by any the
remotest possibility,' succeed to the son IUl his immediate heir. It seems to have been
Blackstone's intention to deny that there were any possible means by which the father
could succeed IUl immediate heir to his son. A contrary doctrine, however, is clearly
established.
It has been held that the father may be immediate heir to his son a& the
8econd-cou.sin oj the 8on. When a father would be entitled to be heir as cousin to the Bon
if he did not sustain the relation of father, he is not excluded merely on the ground that
be. if the father. Suppose, then, two cousins to intermarry, and that there is issue of that
marriage a son, who purchases lands and dies; in inquiring for the heir to the son, it is
a decisive objection to the claim of the father that he is the father, as often as the question is whether he shall be preferred to the uncle or great-uncle of the son, on the part
of the father, But let the paternal line fail, and then recourse must be had to the
maternal line. In that line the father may succeed as a cousin to his son." Essay on
Abst. ii. 449.
Since this note WIUl first published, it has been enacted by the statute of 3 & 4 GuI. IV.
c. 106, that every lineal ancestor shall be capable of being heir to any of his Issue, and
he preferred to collaterals.-HoVEDEY.
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any one but the person appointed: and, where the necessary requisites are
omitted; the right of the heir is equally strong, and built upon as solid a founda
tion, as the right of the devisee would have been, supposing such requisites
were observed.
But, after all, there are some few things, which, notWlthstandin~ the general
introduction and continuance of property, must still unavoidably remain in
common] being such wherein nothing but an usufructuary property is capable
of being had; and therefore they still belong to the first occupant, during the
time he holds possession of them, and no longer. Such (amon~ others) are the
elements of light, air, and water] which a man may occupy 0y means of his
windows, his gardens, his mills, and other conveniences: such also are tho
generality of those animals which nrc said to be ferai natura, or of a wild and
untamable disposition; which any man may seize upon and keep for his own
use and pleasure. All these things, so long as they remain in possession, every
man has a right to enjoy without disturbance; but if once they oscape from
his custody, or he voluntarily abandons the use of them, they return to the
eommon stock, and any man else has an equal right to seize and enjoy them
afterwards.
Agaiu: there are other things in which a permanent property may subsist,
not only as to the temporary use, but also the solid substance; and which yct
would be frequently found without a proprietor, had not the wisdom of the
law provided a remedy to obviate this inconvenience. Such are forests and
other waste grounds, which were omitted to be appropriated in the gencml
distribution of landsj such also are wrecks, estrays, and that species of wild
animals which the arbitrary constitutions of positive law have distinguished
from the rest by the well-known appellation of game. With regard to these
and some others, as disturbances and quarrels *would frequently arise [*15
among individuals, contending about the acquisition of this species of
property by first occupancy, the law has therefore wisely cut up the root of
dissension, by vesting the things themselves in the sovereign of the state: or else
in his representatives appointed and authorized by him, being usually the lords
of manors. And thus the legislature of England has universally promoted the
grand ends of civil society, the peace and security of individuals, by steadily
pursuing that wise and orderly maxim, of assigning to every thing capable of
ownership a legal and determinate owner.

OHAPTER II.
vI<'REAL PROPERTY; AND, llRST, OF CORPOREALHEREDITAMENTS
THE objects of dominion or property are things, as contradistinguished from
persons: and things are by the law of England distributed into two kinds,
things real and thinJP' personal. Things real are such as are permanent, fixed,
and immovable, WhICh cannot be carried out of their place; as lands and
tenements: things personal are goods, money, and all other movables; which
may attend the owner's person wherever he thinks proper to gO.1
I lIr. Stephen justly remarks that it is more correct and convenient to keep separate
the idea of the subjects in which property may be acquired from the idea of the estate
or interest tha] may be acquired in these subjects, There is a distinction between things
and the estate in things. Thing8 real are land, structure thereon, fixtures thereto, and
rights issuing out of, annexed to, or exercisable within, land. There may be a pers(lnal
estate in a thing real, as a term of years, a mortgage, &c. Real estaie is such an interest,
not held as merely collateral to a debt or personal duty, in a thing real, as is of un~er·
tain duration and which by possibilitymay last for life. There.cannot be a real estate m a
thing personal. Sir Richard Pepper o\rden,in Buckeridge vs. Ingram, 2 Yes. Jr. 651, hu
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In treating of things real, let us consider, first, their several sorts or kinds;
the tenures by which they may be holden; thirdly, the estates which
may be had in them; and, fourthly, the title to them, and the manner of acquiring
and losing it.
First, with regard to thcir several sorts or kinds, things real are usually said
to consist in lands, tenements,
or hereditaments,"
Land comprehends all
things of a permanent,
substantial
nature; being a word of a very extensive
signifi::ation, as will presently appear more at large.
Tenement is a word of
*17]
still greater extent, and though in its vulgar aecep*tation it is only applied to houses and other buildings, yet, in its original; proper, and legal
sense, it signifies every thins that may be holden, provided it be of a permanent
nature; =hether it be of a substantial and sensible, or of an unsubstantial
ideal
kind," Thus liberum tenementum, frank tenement, or freehold, is applicable not

secondly,

given a definition of real property whien has been followed by the Supreme Court of
Pennsylvania in the case of Meason's estate, 4 Watts, 346. "'Vherever a perpetual
inheritance is granted which arises out of land, or is in any degree connected with it, or.
as it is emphatically expressed by lord Coke, exercisable within it, it is that sort of property which the law denominates real property."
This definition, thou/?h true as far as
it goes, is yet not entirely accurate. There is certainly no reason for confinmg it to the case
of a perpetual inheritance. Surely an estate for life in land is real estate. It is not every
interest in it which is. A chattel real is personal estate. It will not do to substitute
"interests for an indefinite or uncertain duration" for the words "perpetual inheritance,"
without more; because the estates of tenants by statute merchant, statute staple, and elegit,
though of this character, are chattels, and not freeholds. A mortgage, though giving an
:nterest in real estate even in fee-simple, and which may, by proceedings at law or in
equity, be converted into an absolute indefeasible estate, is nothing, for all practical purposes, but a chattel. It is to be remarked, however, that these instances are all cases in
Nhich the estates are held as mere security for debts and follow the nature of the debts
to which they are accessory.
When the owner of land has by his will, or by a trust, directed that it shall be sold for
money, courts of equity. which always consider that as actually done which ought to be
done, will treat the land so directed to be sold as money; and so, vice versa, money directed
to be laid out in land will in equity be considered as land.
An interest in realty, by being mingled in an undistinguished mass of property held
in common with personalty. may have the latter character impressed upon it. Thus,
shares of stock in a bank or other corporation are personal estate, without reference to
the nature of the subjects in which these shares give an interest. This is the general
doctrine of American law. 2 Kent, 340, n. In England, shares in companies associated
for the purpose of acting on land exclusively, as railroad, canal, and turnpike companies, are real estate. Drybutter vs. Bartholomew, 2 P. Wms. 127. Buckeridge es,
Ingram, 2 Ves. Jr. 651. It is so held in Kentucky also. Price va. Price, 6 Dana, 107. It
is most convenient, however, to consider the share as a transmissible and assignable
franchise of the personal kind, giving the proprietor a right to his proportion of the
profits in money in the shape of annual dividends, and to a return of his capital in
money upon the dissolution of the corporation or expiration of the chorter.c-SaaasWOOD.
2 The terms"
lands," "tenements," and" hereditaments," and other names describing
real property, are fully explained in Co. Litt. 4 a. to 6 b. It will be found material to attain
an accurate knowledge of them. An advowson in gross will not pass by the word "lands"
in a will, but it is comprehended under the terms" tenements" and" hereditaments!'
Fort. 351. 3 Atk. 464. Ca. Temp. Talb. 143.-CmTTY.
a Therefore in an action of ejectment, which, with the exception of tithe and common
appurtenant, is only sustainable for a corporeal hereditament, it is improper to describe
the property sought to be recovered as a tenement, unless with reference to a previous more
certain description. 1 East, 441. 8 East, 357. By the general description of a messuage,
a church may be recovered. 1 Salk. 256. The tenn close, without stating a name or
number of acres, is a sufficient description in ejectment.
11 Coke, 55. In common
acceptation it means an enclosed field; but in law it rather signifies the separate interest
of the party in a particular spot of land, whether enclosed or not. 7 East, 207. Doct.
J:; Stud. 30. If a man make a feoffment of a house "with the appurtenances," nothing
passes by the words with the appurtenances but the garden, curtilage, and close adjoining
to the house, and on which the house is built, and no other land, although usually occupied with the house; but by a devise of a messuage, without the words "with the aupurte
....tn.·es." the garden and curtilage will pass, and, where the intent is apparent, even other
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only to lands and other solid objects, but also to- offices, rents, commons, and
the like:(a) and, as lands and houses are tenements, so is an advowson a
tenement; and a franchise, an office, a right of common, a peerage, or other
property of the like unsubstantial kind, are all of them, legally speaking, tenements.(b) But an hereditament, says Sir Edward Coke,(c) is by mneh the largest.
and most comprehensive expression: for it includes not only lands and tenements, but whatsoever may be inherited, be it corporeal or incorporeal, real
personal, or mixed. Thus an heir-loom, or implement of furniture which uy
custom descends to the heir together with a house, is neither land, nor tonement, but a mere movable: yet, being inheritable, is comprised under the
general word hereditament: and so a condition, the benefit of which may de.
scend to a man from his ancestor, is also an hereditament.(d)'
Hereditaments then, to usc the largest expression, are of two kinds, corporeal
and incorporeal. Corporeal consist of such as affect the senses; such as may be
seen and handled by the body: incorporeal are not the object of sensation, can
neither be seen nor handled, are creatures of the mind, and exist only in contemplation.
Corporeal hereditaments consist wholly of substantial and permanent objects;
all which may be comprehended under the general denomination of land only.
For land, says Sir Edward Coke,(e) comprehendeth, in its legal signification, any
ground, soil, or earth whatsoever; as arable, meadows, pastures, woods, moors,
waters, marshes, furzes, and heath. *It legally includeth also all castles, [*18
houses, and other buildings: for they consist, said he, of two things; land,
which is the foundation, and structure thereupon; so that if I convey the land
or ground, the structure or building passeth therewith.
It is observable that
water is here mentioned as a species of land, which may seem a kind of solecism i
but such is the language of the law: and therefore I cannot bring an action to
recover possession of a pool or other piece of water by the name of water only i
either by calculating its capacity, as, for so many cubical yards; or by super·
fleial measure, for twenty acres of water; or by general description, as for a
pond, a watercourse, or a rivulet: but I must bring my action for the land that
lies at the bottom, and must call it twenty acres of land covered with 'b.'ater.(f)
For water is a movable, wandering thing, and must of necessity continue common by the law of nature; so that I can only have u temporary, transient,
usufructuary, property therein: wherefore, if a body of water runs out of my
pond into another man's, I have no right to reclaim it. But the land, which
that water covers, is permanent, fixed, and immovable: and therefore in this 1
may have a certain substantial property; of which the law will take notice, and
not of the other,"
Co. Lilt. 6.
Ibid. 10, 20.
(.) 1 Inst, 6.

(0)
(6)

3R'P' 2.
(. 1 Insr, 4.
~ ) Drown!. 142.

adjacent property. See cases,2 Saund, 401,note 2. 1 Barr. & Cres. 350. See further ad
to the effect of the word" appurtenant," 15 East, 109. 3 Taunt. 24, 147. 1 B. & P. 53,
55. 2 T. R. 498, 502.
3 M. & S. 171. The term/ann, though in common acceptation it
imports a tract of land with a house, out-buildings, and cultivated land, yet in law, and
especially in the description in an action of ejectment, it signifiesthe leasehold interest
in the premises, and does not mean a farm in its common acceptation. See post, 318.CnrTTY.

, By a condition is here meant a qualificationor restriction annexed to a conveyance
of land, whereby it is provided that in case a particular event does or does not happen,
or a particular act is done or omitted to be done, an estate shall commence,be enlarged
or defeated. As an instance of the condition here intended, supposeA. to have enfeolfed
B. of an acre of ground upon condition that if his heir should pay the feoffer 208. he
and his heir should re-enter: this condition would be an hereditament descending on A.'s
heir after A.'s death; and if such heir after A.'s death should pay the 203. he would be
entitled to re-enter, and would hold the land, as if it had descended to him. Co. Litt.
201,214, b.-COJ.ERJDGE.
••
•
•
5 "'I.'he right to the use of water rests upon clear and settled principles.
Prlma/= the
proprietor of each bank of a stream is the proprietor of half the land covered.by the
stream; but there is no property in the water. Every proprietor has an equalotght te
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Land hath also, in its 'legal 'signification, an indefinite extent, 'upwards as
well as downwards. Gujus -est solum, -eju« est 'USquead ctelum, 1s the maxim of
the law; upwards, therefore, 'DO man may erect any 'building, 'or the like, to
'overhang another's land: and downwards, whatever l!l'in a 'direct line, between
the surface of any land and the centre of tho earth, belongs 'to the owner of the
8urface;' as is every day's experience in the mining countries. 'So that the
word "land" includes not only the face of the earth, but every thing under it,

'use the water whichflowsin the stream'; and, consequently, 'no proprietor can have the
right to use the water to the prejudice-of any other proprietor.
Without the consent
of the other proprietors who:mal be affected by his operations, no proprietor can either
diminish the quantity of water which would otherwise descend to the proprietors below,
or throw the water back upon the proprietors above. Every proprietor, who claims a
right either to throw the water back above or to diminish the quantity of water which
is to descend below, must, in order to maintain his claim, either prove an actual grant or
license from the proprietors affected by his operations, or must prove an uninterrupted
enjoyment of twenty years." Sir John Leach, (l Sim. & Stu. 190.) Weston va. Alden,
8 Mass. 136. Buddington va. Bradey, 10 Conn. 213. Aqua currit et debet currere ut currere
'solela: is the language of the law. 'I'houghthe proprietor may use the water 'while it runs
over his land as an incident to the land, he cannot unreasonably detain it or give it
another direction, and he must return it to its ordinary channel when it leaves his estate.
3 Kent, 537. Norton vs. Valentine, 14 Verm. 239. Arnold va. Foot, 12 Wend. 330.
Wadsworth es, Tillotson. 15 Conn. 366. The water-power to which a riparian owner is
entitled consists of the fall in the stream when in its natural state, as it passes through
his land or along 'the boundary of it; or, in other words, it consists of the difference of
level between the surface where the stream first touches his land and the surface where
it leaves it. This natural power is as much 'the subject of property as is the land itself,
of which it is an accident; and it may, in the same way, be occupied in whole, or in
part, or not at all, without endangering the right or restricting the mode of its enjoyment, unless where there has been an actual adverse occupancy or enjoyment for a
period commensurate with that required by the statute of limitations; and, as to a right
by prior appropriation, 'that 'has regard to the quantum of water withdrawn from a stream
common toboth parties, and not to the quantum of fall. The 'latter can be augmented
only by subtracting from the proprietor above, by swelling back on him; or by appropriating
a part of the adjoining proprietor's fall below, by excavating the channel within his
boundary and carrying out the bottom-on a level 'to some polntin the inclined line of
the -natural descent. C. J. Gibson, in McCalmont va. Whitaker, 3 Rawle, 90.-SUARII·
WOOD.

• The passage in the text requires a little qualification.
The freehold of customary lands, 'and 'lands held by copy of court-roll, is in 'the lord
of 'the manor. 'In such lands, 'unless the act be authorized by special custom, '(Whitchurch va. Holworthy, 19 Ves. 214, S. C. 4 Maul. & Sel. 340,) it is neither 'lawful-for the
customary tenant or copyholder to dig and open new mineswithout the license of the
lord of the manor, nor 'for the lord, without the consent of the tenant, to open new
mines under the lands occupied by such tenant.
Bishop of Winchester vs. Knight, 1 P.
Wms. 408. And see, as to the latter point, the opinion of two judges against one, in the
Lord of 'Rutland va. Greene, 1 Keble, 557, and ilifra. The acts which a lord-of'a manor
may do by custom, to enable 'him profitably to 'work 'mines, previously opened, under
lands which are parcel' of his manor, must 'Dot be unreasonably oppressive 'upon 'the
occupier of the lands, or the custom cannot be maintained. Wilkes va. Broadbent, 1 '\ViIs.
64. 'And the lord of a-manor cannot open new mines upon copyhold Iands within the
manor without a special custom or reservation; for the effect might be 'a 'dislnherison
of the whole estate of the copyholder. The lord of a manor may be in the same situation
'wlth'l'e8pect to mines as with respect to trees,-"that is, the property may be in'hlm.c-out
,it does not'follow-that he can enter and'take it. "I'helord must exercise a privilege over
the co:ryholder's' estate if 'during the continuance of the copyhold 'he works mines under
it, 'an 'a custom 'or reservation should be shown to 'authorize such-a privilege; but all
soon 88 the copyhold is at an end the surface will 'be the lord's, 88 well as 'the minerals,
'and he ,will 'have to-work upon nothing 'but his own property.
Grey·va. The Dtikeof
Northumberland, '13 :Ves.'237. 17 Ves. 282; and S. P., at law, under the title of 'Bourne
,,,,.'Taylor, 10 East, 205, where all 'the leading cases 'on the subject are discussed. The
right to mines m<,y be distinct from the rillht to the soil. In casesof copyholds, a lord
may have a right-under the soil of the cop,yholi:ler: but where the soil is in'the lord, all
'is resolvublc-intottheownership
of the SOlI, anda grant of the soil will pass every 'thing
-nnderIt,
TownleY'va. Gibson,'2 T.'R. i05.-CHITTY.
404
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or over it.T And therefore, if a man grants all his lands, he grants theroby ~ll
his mines of metal and other fossils, his woods, his waters, and his houses, as
well as his fields and meadows. N ot but the particular names of the things are
*cqually sufficiont to pass them, except in the instance of water; b1.'a [*19
grant of which, nothing passes but a right of fishing:(g)8 but the capital
distinction is this, that by the namo of a castle,' messuage," toft," croft," or tln
like, nothing else will pass, except what falls with the ntmost propriety under
the term made use of; but by the name of land, which is nomen generalissimum,
every thing terrestrial will pass.(h)
(,) Co. Lltt. 4,

(A) Co. Lltt, 4, 6, 6.

1 " I recollect a case where I lield that firing a gun loaded with shot into 1\ field was a
breaking of the close. WQuId trespass lie for passing through the air in a b..Iloon over
the land of another 1" Per lord Ellenborough, 1 Stark. 58. In the case of mines, custom
has in many places made an exception to this rule. See Bainbridge on Mines, ch. 2.
Of course, any portion of the space between the centre of the earth and the sky may be
severed from the rest and be capable of a distinct ownership. Thus, a man may have a
several inheritance in the upper story of a house or in a private box at a. theatre. 2 Gal.
& D. 435.--SWEET.
8 Or the right to use the water, as in the case of rivers and mill-streams.
Twenty years'
exclusive enjoyment of the water in any particular manner by the occupier of the adjoining lands affords a conclusive presumption of right in the party so enjoying it; and he
may maintain an action if the water be diverted from its course, so that the quantity he
has thus been accustomed to enjoy is diminished, although the fishery may not be injured,
(6 East, 208. 7 East, 195. 1 WiI:;. 175;) and he may legally enter the land of a person
who has occasioned a nuisance to a watercourse, to abate it. 2 Smith's Rep. 9. Com.
Dig. Pleader. 3 M. 41.-CnITTY.
II By the
name of a castle, one or more manors may be conveyed; and, e COIWerso, by
the name of a manor, a castle may pass. 1 Inst. 5. 2 Inst. 31.--CHRISTIAN.
"Land may be parcel of a castle: castle, honour, and the like, are things compound,
and may comprise messuages, lands, meadows, woods, and such like." Hill vs. Grange,
1 Plowd. 168, 170.--CHITTY.
10.A. messuage, in Intendment
of law, prim/l facie comprehends land; and it will be presumed that a curtilage, at least, belongs thereto, Scholes vs. Hargreaves, 5 T. R. 48.
Hockley es, Lamb, 1 L. Raym. 726. Scanler t·s. Johnson, T. Jones, 227. Patrick V8.
Lowre, 2 Brownl. 101. It should be observed, however, that North vs. Coe, Vaugh. 253, is
contra.
Rights of common, and even of several, pasturage, may be appurtenant to a messuage, (Potter va. Sir Henry North, 1 Ventr. 390,) or to a cottage, (Emerton t'S. Selby, 1
L. Raym. 1015;) and where common is appurtenant, in right, to a tenement, it goes with
the inheritance. 1 Bulst, 18. So a garden may be said to be parcel of a house, and, by
that name will pass in a. conveyance, Smith v~. Martin, 2 Saund. 401, a. S. C. 3 Keb. 44.
It has also been held that land may pass as pertaining to a house, if it hath been occupied therewith for ten or twelve years ; for by that time it has gained the name of parcel
or belonging, and shall pass with the house in a will or lease. Higham VB. Baker. Cro.
Eliz.16. Wilson vs. :Armourer, T. Raym. 207. Loftes es, Barker, Palm. 376. And by the
devise of a messuage, a garden and the curtilage will pass, without saying cum pertinentii.s.
Carden, es, Tuck, Cro. Eliz. 89. For this purpose the word messuage seems formerly to
have been thought more efficacious than the word house, Thomas us. Lane, 2 Cha. Ca.
27. S. P. Keilway, 57. But the subtlety of such a distinction has been since disapproved.
Doe vs. Collins, 2 T. R. 502. And when a man departs with a messuage cum pertinentiis,
even by feoffment, or other common-law conveyance, not only the buildings, but the
curtilage and garden, (if any there be,) will pass. Bettisworth's case, 2 Rep. 32. Hill VB.
Grange, 1 Plowd. 170, a.; S. C. Dyer, 130, b. A fortiori, in a will, although lands will not
pass under the word appurtenances, taken in its strict technical sense, they will pass if it
appeal: that a larger sense was intended to be given to it. Buck vs. Nurton. 1 Bos• .i;
Pull. 57. Ongley VB. Chambers, 1 Bingh. 498. Press vs. Parker, 2 Bingh. 462.--CHlTTY.
11 "When
land is built upon, the space occupied by the building changes its name
into that of a messuage. If the building afterwards falls to decay, yet it shall not have
the name of land, although there be nothing in substance left but the land. but it shall
be called a toft, which is a name superior to land and inferior to messuage." HiIl1l1
Grange, 1 Plowd. 170.--CHITTY.
U Croft is a small enclosure near to the homestead.c-Carrrr.
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CHAPTER III.
OF INCORPOREAL HEREDITAMENTS.
AN incorporeal hereditament is a right issuing out of a thing corpon.te
(whather real or personal) or concerning, or annexed to, or exercisable within,
the Fame.(a) It is not the thing corporate itself, which may consist in lands,
houses, jewels, or the like; but something collateral thereto, as a rent issuing
out of those lands or houses, or an office relating to those jewels. In short, as
the logicians speak, corporeal hereditaments are the substance, which may be
always seen, always handled: incorporeal hereditaments are but a sort of accidents, which inhere in and are supported by that substance; and may belong
or not belong to it, without any visible alteration therein. Their existence is
merely in idea and abstracted contemplation; though their effects and profits
may be frequently objects of our bodily senses. And indeed, if we would fix a
clear notion of an incorporeal hereditament, we must be careful not to confound together the profits produced, and the thing, or hereditament, which pro.
duces them. An annuity, for instance, is an incorporeal hereditament i' for
though the money, which is the fruit or product of this annuity, is doubtless of
& corporeal nature, yet the annuity itself, which produces that money, is a
thing invisible, has only a mental existence, and cannot be delivered over
"'''1] from hand to hand.
So tithes, if we consider the pro*duce of them,
...
as the tenth sheaf or tenth lamb, seem to be comllletely eorporeal;
yet they are indeed incorporeal hereditaments: for they, bemg merely a contingent. springing right, collateral to or issuing out of l.ands, caI! never ~e
'the object of sense: that casual share of the annual increase is not, till
severed, capable of being shown to the eye, nor of being delivered into bodily
possession.
Incorporeal hereditaments are principally of ten sorts; advowsons, tithes,
commons, ways, offices, dignities, franchises, corodies or pensions, annuities, and
rents.
I. Advowson is the right of presentation to a church, or ecclesiastical
benefice. Advowson, advocatio, signifies in clientelam recipere, the taking into
protection; and therefore is synonymous with patronage, patronatus: and he
who has the right of advowson is called the patron of the church. For, when
lords of manors first built churches on their own demesnes, and appointed the
tithes of those manors to be paid to the officiating ministers, which before wero
given to the clergy in common, (from whence, as was formerly mentioned,(b)
arose tho division of parishes.) the lord, who thus built a church, and endowed
it with glebe or land, had of common righJ a power annexed of nominating
such minister as he pleased (provided he were canonically qualified) to officiate
in that church, of which he was the founder, endower, maintainer, or, in one
word, the patron.(c)
This instance of an advowson will completely illustrate the nature of an incorporeal hereditament.
It is not itself the bodily possession of the church
and its appendagesj. but it is a right to give some other man a title to such
bodily possession. The advowson is the object of neither the sight, nor the
touch; and yet it perpetually exists in the mind's eye, and in contemplation of
law It cannot be delivered from man to man by any visible bodily transfer,
0

(0) Ibid. 19, 20.
(I) Book L page 112.

(.) ThIs original of the jU3 paironaius, by building and
endowing the church, appears also to have been allowed iD
the Roman empire. Nov. 26, 1.12, Co 2. Nov. 118, Co 23.

IOf course, our author meant to speak of an annuity granted to a man and his heirs,
not of an annuity for life, which in no sense of the word can be called an hereditament.
The word is no doubt often inserted in grants for life or years; but then it is only with
reference to some subject which is matter of inheritance. Smith vs. Tindal, 11 Mod. 90.
--CHITTY.
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nor can corporeal possession be *had of it. If the patron takes cor*')0)
poreal possession of the church, the churchyard, the glebe, or the like, he [~Of
intrudes on another man's property; for to these the parson has an exclusive
right. The patronage can therefore be only conveyed by operation of law, by
verbal grant; either oral or written, which is a kind of invisible mental transfer: and being so vested it lies dormant and unnoticed, till occasion calls it forth:
when it produces a visible corporeal fruit, by entitling some clerk, whom the
patron shall please to nominate, to enter, and receive bodily possession of the
lands and tenements of the church .
Advowsons are either advowsons appendant, or advowsons in gross. Lords of
manors being originally the only founders, and of COUl'SO the only patrons, of
churches,(d) the right of patronage or presentation, so long as it continues annexed to the possession of the manor, as some have done from the foundation
of the church to this day, is called an advowson appendant :(e) and it will pass,
or be conveyed, together with the manor, as incident and appendant thereto, by
a grant of the manor only, without adding any other words.(f) But where the
property of the advowson has been once separated from the property of the
manor by legal conveyance,' it is called an advowson in gross, or at large, and
never can be appendant any more; but it is for the future annexed to the person
of its owner, and not to his manor or lands.(g)
Advowsons are also either presentative, collative, or donative:(h) an advowson
presentative is where the patron hath a right of presentation to the bishop or
ordinary, and moreover to demand of him to institute his clerk, if he finds him
canonically qualified; and this is the most usual advowson.' An advowson col.

(.) Co. Litt. 199.
(Il Ibid. 120.
(.) Ibid. 121.
llJlbid.
________________________________________________________
l
(/) Ibid. 307.

• 'I'he late learned Vinerian professor, Mr. 'Yooddeson, has taken notice of this inaccuracy, and has observed that .. advowsons, merely as such, [i.e. in gross,] could never,
in any age of the English law, pass by oral grant without deed." 2 'Yoodd. 64. Lord
Coke says expressly that .. grant is properly of things incorporeal, which cannot pass
without deed." 1 Inst. 9. But before the statute of Frauds, 29 Car. II. e. 3, any freehold interest in corporeal hereditaments might have passed by a verbal feoffment,
accompanied with livery of seisin. Litt. ~ 59. .And by such a verbal grant of a manor,
Mr. Wooddeson justly observes, before the statute, an advowson appendant to it might
have been conveyed. But he who has an advowson or a right of patronage in fee may
by deed transfer every species of interest out of it,-viz., in fee, in tail, for life, for years,
-or may grant one or more presentations.-CuRISTIAN.
, For instance, if the manor to which an advowson is appendant be conveyed away in
fee simple, excepting the advowson, or, vice t·ersii, if the advowson be conveyed away
without the manor to which it was appendant, the advowson becomes in gross. Fulmerston vs. Stuard, Dyer, 103, b. If, upon partition between two coparceners, a manor be
allotted to one, and an advowson appendant thereto to another, the advowson becomes,
for a time at least, severed from the manor; but if, by the death of one coparcener
without issue, the two estates become reunited by law, the advowson which was once
severed is now appendant again. Sir Moyle Finch's case, 6 Rep. 64, b. Hartop vs.
Dalby, Hetley, 14. The dictum in the text, therefore, which intimates that an advowson
which once becomes in gross can never again be appendant, must be qualified.
See
Gibson's Codex, 757. And our author could not mean that a temporary severance, by
1\ lease for life or years of a manor, with the exception of an appendant
advowson, will
have the effect of totally destroying its appendant qualities: the contrary doctrine has
been established. Hartox vs. Cock. Hutt. 89, Jenk. Cent. 310, pI 91. And where several parties have a right to nominate and present to a church in turns, the advowson may
be appendant for one turn, and in gross for another. Illisfield case, Dyer, 259, a. pI. 19.
--CUrTlY.

•

'The right of presentation is the right to offer a clerk to the bishop, to be instituted
to a church. Co. Litt. 120, a. 3 Cruise, 3. .All persons seised in fee, in tail, or for hfo,
or possessed for a term of years of a manor to which an advowson is appe!ld~nt,
of
an advowson in gross, may present to a church when vacant. Although this 18 a right
considered of great value, as a provision fo~ relations: a pledge of friendship, or,.what is
its true use and object, the reward of learning and virtue, yet th~ possesslOllof It ne,:cr
can yield any lucrative benefit to the owner, as the law has provided .hat the exercise
of this right must be perfectly gratuitous. The advowson itself is valuable and salable.
out not the presentation when the living is void. 1 Leon. 205. Therefore, the mort
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lative is where the bishop and patron are one and the same person] in whirh
case tho bishop cannot present to himself; but he does, by the one act of col*23]
lation, or con*ferring the benefice, the whole that is done in common
cases, by both presentation and institution. An advowson donative is
when the king, or any subject by his license, doth found a church or chapel, and
ordains that it shall be merely in the gift or disposal of the patron; subject to
his visitation only, and not to that of the ordinary; and vested absolutely in the
clerk by the patron's dced of donation, without presentation, institution, or induction.ff) This is said to have been anciently the only way of conferring
ecclesiastical benefices in England; the method of institution by the bishop not
boing establlshed more early than the time of archbishop Becket in the reign
of Henry H.(k) And therefore though pope Alexander III.,(l) in a letter to
Becket, severely inveighs against a prava consuetudo, as he calls it, of investiture
conferred by the patron only, this however shows what was then the common
usage. Others contend that the claim of the bishops to institution is as old us
the first planting of Christianity in this island; and in proof of it they allege a
letter from the English nobility to the pope in the reign of Henry the Third,
recorded by Matthew Paris,(m) which speaks of presentation to the bishop as a
thing immemorial. The truth seems to be, that, where the benefice was to be
conferred on a mere layman, he was first presented to the bishop, in order to
receive ordination, who was at liberty to examine and refuse him: but where
(i) Co. Lltt. 3".
(I) Ii<cntal, 1. 3, I. 7, e.a,
(l) Seld. Tlth. e.l2,

12.

(-}A.D.1239.

gager shall present when the church is vacant, though the advowson alone is mortgaged
in fee, for the mortgagee could derive no advantage from the presentation in reduction
of his debt. 3 Atk. 599. Mirehouse, Adv. 150, 151. So, though the assignees of a bankrupt may sell the advowson, yet, if the church be void at the time of the sale, the bankrupt himself must present the clerk, (Mirehouse, 156j) and if an advowson is sold when
the church is void, the grantee cannot have the benefit of the next presentation; and
it has been doubted whether the whole grant is not void, (Cro. Eliz. 811, 3 Burr. 1510.
Bla. Rep. 492, 1054. Amb. 268;) though probably there would be no objection to the
grant of an advowson, though the church is vacant if the next presentation be expressly
reserved by the grantor, especially as it has been decided that a conveyance of an advowson, though it may be void for the next presentation, yet may be good for the remaining interest, when it can be fairly separated from the objectionable part. 5 Taunt. 727.
1 Marsh. 292. An advowson in fee in gross is assets in the hands of the heir, (3 Bro. P.
C. 556 j) but it is not extendible under an elegit, because a moiety cannot be set out,
nor can it be valued at any certain rent towards payment of the debt. Gilb. Exec. 39.
2 Saund, 63, f.
He who has an advowson or right of patronage in fee may, by deed, transfer every
species of interest out of it, viz., in fee, in tail, for life, for years, or may grant one or
more presentations.
The right of presentation descends by course of inheritance from
heir to heir, as lands and tenements, unless the church become vacant in the lifetime
of the person seised of the advowson in fee, when the void turn, being then a chattel,
goes to the executor, unless it be a donative benefice, and in that case the right of donation descends to the heir. 2 Wils. 150. If, however, the patron presents and dies before
his clerk is admitted, and his executor presents another, both these presentments are
good, and the bishop may receive which of the clerks he pleases. Co. Litt. 388, a. Burn,
E. L. tit. :Advowson. Mirehouse on Advowsons, 139, where see in general the right of
presentation.
See further as to presentation by joint-tenants and tenants in common,
2 Saund. 116, b. Where the same person is patron and incumbent, and dies, his heir is
to present, (3 Lev. 47. 3 BuIs. 47;) but such patron and incumbent may devise the pre
sentation.
1 Lev. 205. 2 Roll. Rep. 214. 6 Cruise, Dig.21. Mirehouse, 70. But, as
we have seen, an advowson in gross will not pass by the word "lands" in a will, though
it will be comprehended under the terms "tenements" 'ilnd "hereditaments."
.Ante, 16,
0.2.
The remedy for the infraction of the right of presentation is an action of ~.Te impedit,
m which, although we have seen that no profit can be taken for presenting the clerk,
yet the patron, whose right of patronage is injuriously disturbed, recovers two years'
value of the church if the turn of presentation is lost. 3 Cruise, 17, 18. The particulars of the action of quare impedit will be considered, post, 3 book, 242 to 253. When the
bishop refuses without gOI)J cause, or unduly delays, to admit and institute a clerk, he
may have his remedy agemst the bishop in the ecclesiastical court. 3 Cruise, 17. As to
Ilny remedy for the clerk at law, see 13 East, 419. 15 East, 117.-CnITTY.
·C08
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the clerk was already in orders, the livin~ was usually vested in him by the sole
donation of the patron; till about the middle of the twelfth century, when the
pope and his bishops endeavoured to introduce a kind of feodal dominion over
ecclesiastical benefices, and, in consequence of that, began to claim and exercise
the right of institution universally as a species of spiritual investiture.
However this may be, if, as the law now stands, the true patron once waives
this privilege of donation, and presents to the bishop, and his clerk is admitteu
and instituted, the ad*vowson is now become forever presentative, and
[*24
shall never be donative any more.(n) For these exceptions to general
rules, and common right, are ever looked upon by the law in an unfavourable
view, and construed as strictly as possible. If therefore the patron, in whom
such peculiar ri~ht resides, docs once give up that right, the law, which loves
uniformity, willmterpret it to be done with an intention of giving it up forever;
and will therefore reduce it to the standard of other ccclesiuetical Iivings,s
II. A second species of incorporeal hereditaments is that of tithes; which are
defined to be the tenth part of the increase, yearly arising and renewing from
the profits of lands, the stock upon lands, and the personal industry of the inhabftants r' the first species being usually called predial, as of corn, grass, hops,
and wood :(0) the second mixed, as of wool, milk, pigs, &c.,(p) consisting of natural products, but nurtured and preserved in part by the care of man; and of
these the tenth must be paid in gross; the third personal, as of manual occupations, trades, fisheries, and the like; and of these only the tenth part of the
clear gains and profits is due.(q)'
It is not to be expected from the nature of these general commentaries, that
1 should particularly specify what things are tithable, and what not; the time
(0)
(0)

Co. JJtt. 314. Cro. Jac. 63.
1 1\011.AiJr. 635. 2 Inst. &19.

(p)
(I)

Ibid.
1 noll. Abr. 656.

6 The contrary is held by a later authority
than the authorities referred to by the
learned judge; in which it was declared that, although a presentation may destroy an
impropriation, yet it cannot destroy a donative, because the creation thereof is by letterspatent. 2 Salk. 54l.-CnRlsTIAN. 3 Salk. 140. Mirehcuse, 26. It may here be observed,
that when an incumbent is made a bishop, the right of presentation in that case is in
the king, and is called a prerogative presentation;
the law concerning which was
doubted in Car. II.'s time, but in the time of king William it was finally determined in
favour of the crown. 2 BIa. R. 770.-CHlTTY.
6 The definition proposed in the text is not strictly accurate.
The faulty part of the
definition seems to be the supposition that tithe consists, in all cases, of the tenth part
of the increase yearly arising and renewing. This is not correct, even as to predial tithes,
universally; and to mixed and personal tithes it does not at all apply. See the 4th eh,
of Toller on Tithes.
Wood is one of the instances to show that predial tithe may be payable in respect of
an article of which the renewal is not annual. Silva ctxdua is tithable when it is felled;
and between the falls several years commonly (and a great many years not unfrequently)
intervene. Page V$. Wilson, 2 Jac. & Walk. 523. Walton VS. Tryon, 1 Dick. 245. Chichester VB. Sheldon, Turn. & Russ. 249.-CHITTY.
T The distinction between predial and mixed tithe is that predial tithes (so called from
pradium, a farm) are those which arise immediately from the soil, either with or without the intervention of human industry. Those· are mixed which arise immediately
through the increase or other produce of animals, which receive their nutriment from
the earth and its fruits. Therefore agistment ia a predial tithe, though, as it is incapable
of being set out in kind, it is not within the statute, 2 and 3 Ed. VI. c. 23, per lIaodonald, Ch, B. 3 .Anstr. 763. Personal tithes are so termed because they arise entirely
from the personal industry of man. Mirehouse, 1 and 2. These personal tithes are not
at present paid anywhere, except for fish caught in the sea, (Bunb. Rep. 256. 3 T. R.
385,) and for corn-mills. Mirehouse, 93 to 101. Tithe is not payable of common right
of things fera tultura:, as of deer in a park, or rabbits in a warren, or a decoy in lands
of owner, but by special custom may be due. Com. Dig. Dismes, H. 4, 16. Owen. 34
Gwm. 275. Cro. Car. 339. 8 Price, 39.
In addition to this triple distinction, all tithes have been otherwise divided into two
classes, great or 81TIO.!l; the former, in general, comprehending the tithes of corn, peas
and beans, hay, and wood; the latter, all other predial, together with all personal and
mixed, tithes. Tithes are great or small, according to the nature of the things which
yield the tithe, without reference to the quantity.-CHITTY.
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when, on' the manner and proportion in which, tithes are usually due. For thil!
I must refer to such authors as have treated the matter in detail: and shall only
observe, that, in general, tithes are to be paid for every thing that yields an
annual increase, as corn, hay, fruit, cattle, poultry, and the like; but not for any
thing that is of the substance of the earth, or is not of annual increase, as stone,
lime, chalk, and the like; nor for creatures that are of a wild nature, cr ferce
natures, as deer, hawks, &c., whose increase, so as to profit the owner, is not
*25]
annual, but casual.(r) It will rather be our business to consider, 1. 'I'he
original of the right *of tithes. 2. In whom that right at present subaists. 3. Who may be discharged, either totally or in part, from paying them.
1. As to their original, I will not put the title of the clergy to tithes upon any
divine right; thoug11 such a right certainly commenced, and I believe as cer
tuinly ceased, with the Jewish theocracy. Yet an honourable and competent
maintenance for the ministers of the gospel is, undoubtedly, jure divino j whatever the particular mode of that maintenance may be. For, besides the positive
precepts of tile New Testament, natural reason will tell us, that an order of men,
who are separated from the world, and excluded from other lucrative professions,
for the sake of the rest of mankind, have a right to be furnished with the necessaries, conveniences, and moderate enjoyments of life, at their expense for whose
benefit they forego the usual means of providing them. Accordingly all municipal laws have provided a liberal and decent maintenance for their national
priests or elergy : ours in particular have established this of tithes, probably in
imitation of the Jewish law: and perhaps, considering the degenerate state of
the world in general, it may be more beneficial to the English clergy to found
their title on the law of the land, than upon any divine right whatsoever, unaeknowledged and unsupported by temporal sanctions,"
,\Ve cannot precisely ascertain the time when tithes were first introduced into
this country.' Possibly they were contemporary with the planting of Christianity
among the Saxons, by Augustin the monk, about the end of the sixth century,
But the first mention of them, which I have met with in any written English
law, is in a constitutional decree, made in a synod held A.D. 786,(8) wherein the
payment of tithes in general is strongly enjoincd. This canon, or decree, which
at first bound not the laity, was effectually confirmed by two kinzdoms of the
heptarohy, in their parliamentary conventions of estates, respectively consisting
*96] of the kings of Mercia *and Northumberland, the bishops, dukes, senators, and people; which was a very few years later than the time that
Charlemagne established the payment of them inCt) France, and made that famous
division of them into four parts; one to maintain the edifice of the church, the
second to support the poor, the third the bishop, and the fourth the paroehlai
clergy. (U)8

~¥

[:/~{d.~
(.) .&.D.

2.

1'1:) Book L ch, lL

Seld. c. 6,

i 7.

Sp. of Law., b. 31, c.

778.

'The argument that tithes may be taken to be part of the rent which the farmer pays
for hl;s land is more plausible than sound; for the sum which he pays to his landlord
under that name is certain, while the amount which he pays to the clergyman increases
with the increase of his harvests, though that has been effected by an increased expenditure both of money and labour. It seems hard, therefore, that he should be
stripped of one-tenth of the results of his superior husbandry in addition to the tenth
of the produce of his farm by the ordinary course of cultivation. In the case of personal tithes, only a tenth of the clear profit is payable after deducting all expenses. 3
Anstr. 915. Mirehouse, IDS. Why, therefore, should the tenth of the produce of Iands
be allowed without any deduction for expenses? The policy of a system which gives
rille to jealousies, distrusts, and quarrels between the people and their spiritual guides
is at best questionable; and the true friends of the church must be anxious for thOSE>
changes becoming general which have prevented the recurrence of those evils wherever
they have been introduced.
Accordingly, the courts and juries look with favour upon,
and endeavour to support, compositions, ancient payments, and moduses.-CmTTY.
8 With respect to the quadripartite
division of tithes mentioned in the text, Toller
(p. 6) thinks it was not only more ancient than the law of Charlemagne upon the subject,
but also conformable to some very old canon or usage. He draws this inference, reason410
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The next authentic mention of them is in the fadus Bduxudi et Guthiuni ; or
the laws agreed upon between king Guthrun, the Dane, and Alfred and his son
Edward the elder, successive kings of England, about the year 900. This was
a kind of treaty bctween those monarchs, which may be found at largo in the
Anglo-Saxon laws :(w) wherein it was necessary, as Guthrun was a pagan, to
provide for the subsistence of the Christian clergy under his dominion; and,
accordingly, we find(x) the payment of tithes not only enjoined, but a penalty
added upon non-observance: which law is seconded by the laws of Athelstan,(y)
about the year 930. And this is as much as can certainly be traced out with
regard to their legal original.
2. Weare next to consider the persons to whom they arc due.10 And upon
their first introduction, (as hath formerly been observed,)(z) thoul?h every man
was obliged to pay tithes in general, yet he might ~ive them to What priests he
pleased;(a) which were called arbitrary consecrations of tithes; or he migh+
pay them into the hands of the bishop, who distributed among his diocesan
e}ergy the revenues of the church, which were then in common.(b) But, when
dioceses were divided into parishes, the tithes of each parish wore allotted to
its own particular ministcr; first, by common consent, or the appointment of
lords of manors, and afterwards by the written law of the land.(c)
*However, arbitrary consecrations of tithes took place again after- [*9'
wards, and became in general use till the time of king John;( d) which
.../
was probably owing to the intrigues of the regular clcrgy, or monks of the
.Benedictine and other rules, under archbishop Dunstan and his successors, who
endeavoured to wean the people from paying their dues to the secular or paro·
ehial clergy, (a much more valuable set of men than themselves,) and were then
in hopes to have drawn, by sanctimonious pretences to extraordinary purity of
life, all ecclesiastical profits to the coffers of their own societies. And this will
naturally enough account for the number and riches of the monasteries and
religious houses which were founded in those days, and which were frequently
endowed with tithes. For a layman, who was obliged to pay his tithes somewhere, might think it good policy to erect an abbey, and there pay them to his
own monks, or grant them to some abbey already erected: since, for this dotation, which really cost the patron little or nothing, he might, according to tho
superstition of the times, have masses forever sung for his soul. But, in process
of years, the income of the poor laborious parish priests being scandalously
reduced by these arbitrary consecrations of tithes, it was remedied by pOpl'
(V) WilklllB,
(0) Cap. 6.

l>a<:e51.

(.) Cap. 1.
(.) Book L Introd. ~ 4.

(0) In.t. &16.
~6) 8e1d. Co

lIob.2D6.

9,14.

.) LL. ·Elgar. Co 1 and 2. Olnut .... 11.
') 8e1d. Co 11.

ably enough, from the answer returned to Augustin, who, when he inquired (If the pope
to the bishop's portion of the oblations of the faithful, was told that the custom. was
generally to make such a division as that alluded to,-a division which Las very long
been disregarded. With the exception of the chancel, which the rector is still bound
to repair, no part of the tithes is at the present day applicable to the maintenance of the
church. The quantum devoted to the poor depends entirely upon the voluntary chavity
of the incumbent; and the bishop no longer looks for the due support of his rank to a
participation in the tithes paid to the parochial clergy.-CmTTY.
10 The rector is prima facie entitled to all the tithes of the parish, small as well as grest ;
and the vicar, in order to take any part of them from him, must either produce an endowment or give such evidence of usage as presupposes an endowment, since courts will not
presume any thing in favour of the vicar against the rector. 2 Buls. 27. 2 Ves. Sen. SU.
Yelverton, 86. 3 Atk. 497. Mirehouse on Tithes, 11. Where an endowment does not
extend to the tithe in question, a subsequent more extensive endowment may be presumed from usage, (Hardr, 328. 2 Buls. 27. 1 Price, 13. 2 Price, 250,284,329. 9 Price.
231;) and forty years' usage is sufficient to afford presumption of a subsequent endowment, (4 Price, 198. 2 Price, 450;) and perhaps thirty or twenty years would suffice.
Gwil. 648. Bunb.I44. 9 Price, 231. 2 Bar. & C. ~4. Mirehouse on T. 15, 17. In general,
1\ curate has no claim to the tithes of a parish. Mirehouse I"'nT. 20.
Portions if tiihe« may be vested in a person who is neither rector nor vicar, by grant
hefore the restraining statutes, and which may be evidenced by long possession. Degge,
e, ii. 226. 1 Anst. 311. Gwil. 1513.-CmTTY.
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Innoccnt(e) the Third, about the year 1200, in a decretal epistle. sent to the
archbishop of Canterbury, and dated from the Enlace of Lateran i which has
ooeasioned Sir Henry Hobart and others to mistake it for a decree of the council of Lateran held A.D. lli9, which only prohibited what was called the infeodation of tithes, or their being granted to mere laymen ;(f) whereas this letter
of pope Innocent to the archbishop enjoined the payment of tithes to the parsons of the respective parishes where every man inhabited, agreeable to what.
was afterwards directed by the same pope in other countrics.(g)
This epistle,
says Sir Edward Coke,(h) bound not the lay subjects of this realm: but, being
*')8] reasonable and just, (and, he might have *added, being correspondent to
~
the ancient law.) it was allowed of, and so became lex terrce. This put
an effectual stop to all the arbitrary consecrations of tithes; except some foot.
steps which still continue in those portions of tithes which the parson of one
parish hath, though rarely, a right to claim in another: for it is now universally
hc1d,(i) that tithes are due, of common right, to the parson of the parish, unless there be a special exemption.
This parson of the parish, we have formerly
seen,(k) may be either the actual incumbent, or else the appropl"l.nor of the
bencfice: appropriations being a method of endowing monasteries, I\'hich seems
to have been devised by the regular clergy, by way of substltutior to arbitrary
consccrations of tithes.(l)
3. We observed that tithes are due to the parson of common right, unless by
special exemption; let us therefore see, thirdly, who may be exempted from
the payment of tithes, and how lands, and their occupiers, may 1Mexempted or
discharged from the payment of tithes, either in part or totally; first, by a real
composition; or, secondly, by custom or prescription.
First, a real composition iS11when an agreement is made between the owner

)

Opera Innoceni, III. tom. 2 page 4:.2.
) Decretal; L 3, t. 30, Co 19.
Ibid, Co 2, 6.
l) 2 Inst. 6,11.

I)

(I) Regist; 46.

*

(.) Book L p. 385.
tl) In extraparochial
places the king, by his royal p rerogal1ve, Iwa a right to all the I1thes. See book L pp. 113,
284-

Hob. 296.

11As to real compositions in general, see Mirehouse, 157. In order to establish it hi
evidence, the deed itself, executed between the commencement of the reign of Richard
the First and the 13 Eliz., must be produced, or such evidence from whence, independent of mere usage, it may be inferred that the deed once existed; for otherwise
every bad modus might be turned into a good composition. 3 Bro. Rep. 217. 2 Anst. 372.
Wightw.324. 1 Daniel's Rep. 10. 1 Price, 253. Gwil.587. Without such evidence of a
deed, a composition real cannot be proved by reputation, though corroboratory evidence
of non-payment of tithes and a deed creating a composition real will not be presumed
from payment for two hundred years of a sum of 20[.in lieu of tithes. 4 Mad. 140. 2 Bos.
& P. 206. Mirehouse, 166, 7, 159; but see 5 Ves. Jr. 18i.
With respect to compositio718 entered into between the tithe-owner and any parishioner
for the latter to retain the tithes of his own estate, they are clearly legal and binding on
the parties; and it has been deoided that they are analogous to tenancies from year to
year between landlord and tenant; and if they are paid without or beyond an agree
mens for a specific time, they cannot be put an end to without half a year's notice.
expiring at the time of the year from which the composition commenced; and the
parishioner may avail himself of the defect of notice at the same time that he controverts the right of the incumbent to receive tithes in kind,--an objection not permitted
to a tenant who denies the right of the landlord. 2 Rayner on T. 992. 2 Bro. 161. 1 Bos,
& Pul. 458. And this doctrine was confirmed in 12 East, 83, where it was also decided
that the notice must be unequivocal. A parishioner who has compounded with the
parson one year for his tithes, and has not determined the composition, cannot bet up
as a defence to an action for the next year's composltion-money that the plaintiff is
rimoniacu.s. 6 Taunt. 333. 2 Marsh, 38. If the occupier disclaim any liability to pay
tithes at all, and deny the parson's title, this dispenses with the necessity for a notice to
determine the composition. 1 Brod. & B. 4. 3 B. Moore, 216, S. C. See the form of
notice, Tidd's Forms, ch. xlvi. 5; and, if the time be uncertain, see id:s. 3. In case of
death of the incumbent who has agreed to the composition, the successor is entitled to
lithe in kind; and there is no apportionment of the composition-money under the 11
l1eo. II. c. 19; but if the successor continue to receive the same payment thereon, he
Willbe entitled to an apportionment. 10 East, 269. 8 Ves. 308. 2 Ves. & B. 334. Bunb.
294 Price vs. Lytton, per Plumner, m. of rolls, H. T. 1818. By agreeing to a comrosltion, a rector loses his remedy on the land and on the statute Edward VI., and hat
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uf the land .. and the parson or vicar, with the consent of 'the ordinary dud tne
patron. that such lands shall for the future be discharged from payment of
tithes, by reason of some land or other real reeompense given to the parson in
lieu and satisfaction thereof.(m) This was permitted by law, because it was..sup
posed that the clergy would be no losers by such composition; since the consent
of the ordinary, whose duty it is to take care of the church in gener!>l, ane of
the patron, whose interest it is to protect that particular church, were both
made necessary to render the composition cffectual e and hence have arisen all
such compositions as exist at this day by force of the common law. But experience showing that even this caution was ineffectual, and *the posses- [*29
sions of the church being, by this and other means, every day diminished,
the disabling statute, 13 Eliz. c. 10, was made; which prevents, among other
spiritual persons, all parsons and vicars from making any conveyances of the
estates of their churches, other than for three lives, or twenty-one years. So
that now, by virtue of this statute, no real composition made since the 13 Eliz.
is good for .any longer term than three lives, or twenty-one years, though made
by consent of the patron and ordinary: which has indeed effectually demolished
this kind of traffic: such compositions being now rarely heard of, unless by
authority of parliament.
Secondly, a discharge by custom or prescription, is where time out of mind
such persons or such lands have been, either partially or totally. discharged
from the payment of tithes. And this immemorial usage is binding upon all
parties; as it is in its nature an evidence of universal consent and acquiescence,
and with reason supposes a real composition to have been formerly made. This
custom or prescription is either de modo decimandi, or de non decimando,
A modlLs decimandi, commonly called by the simple name of a modus only, is
where there is by custom a particular manner of tithing allowed, different from
the general law of taking tithes in kind, which are the actual tenth part of the
annual increase. This is sometimes a pecuniary compensation, as two-pence
an acre for the tithe -of land: sometimes it is a compensation in work and
labour, as that the parson shall have only the twelfth eoek of hay, and not the
tenth, in consideration of 'the owner's making it for him: sometimes, in lieu of
a large quantity of crude or imperfect tithe, the parson shall have a less quantity, when arrived to greater maturity, as a couple of fowls in lieu of tithe eggs,
and the like. Any means, in short, whereby the general law of tithing it!
altered, and a new method of taking them is introduced, is called a modus deci7Ilandi, or special manner of tithing.
*To make a good and sufficient modus, the following rules must be
*30
observed. 1. It must be certain and invariable,(n) for payment of differ- [
ent sums will prove it to be no modus, that is, no original real composition;
because that must have been one and the same from its first original to tho
present .time, 2. The thing given in lieu of tithes must be beneficial to tho
parson, and not for the emolument of third persons only;(o) thus a modus to
repair the church in lieu of tithes is not good, because that is an advantage to
the parish only; but to repair the chancel is a good mod1LS,for that is an advantage to the pareon. 3. It must be something different from the thing compounded for;(p) one load of hay, in lieu of all tithe hay, is 'no good modus; for
no parson would bona fide make a composition to receive less than his due in
the same apeeles of tithe; .and therefore the law will not suppose it possible for
such composition to have existed.
4. One cannot be discharged from pay.
ment of one species of tithe by paying a modu., for another.(q) Thus a modus
of 1d. for every mach cow will discharge the tithe of milch kine, but not of
barren eattlej for tithe is, of common right, due for both, and thereforo a modus
(-)2 Jnst. 490. Reglst.3S. 13Rep.40.
(A) 1 Keb. 002.
(0) 1 RoU Abr.619.

.~)1""' .• j9.
(.) Cro. E11z.486.

&,n, .,.-

onlY'a 'Personal action for the arrears of bis -oompoaition. 4 Mad. 177. These compositions are purely personnl ; and, in case of a change in the occupation of the land
the flesh occupier will be "iable to set out tithe in kind. 2 .::hitty's Rep. 405.-CmTTY
·4i.~
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for one shall never be a discharge for the other. 5. The recompeuse must be
in its nature as durable as the tithes discharged by it; that is, an inheritance
certain :(r) and therefore a modus that every inhabitant of a house shall pay 4d.
a year, in lieu of the owner's tithes, is no good modus; for possibly the house
may not be inhabited, and then the recompense will be lost. 6. The modU8
must not be too large, which is called a rank modus: as if the real value of
the tithes be 60l. per annum, and a modus is suggested of 40l., this modus will
not be established] though one of 40s. might have been valid.(s) Indeed, properly speaking, the doctrine of rankness in a modus is a mere rule of evidence,
drawn from the improbability of the fact, and not a rule of law.(t) For, in these
euses of prescriptive or customary moduses, it is supposed that an original real
composition was anciently made; which being lost by length of time, the immemorial usage is admitted as evidence to show that it once did exist, and that
+:81] from thence *such usage was derived. Now, time of memory hath been
long ago ascertained by the law to commence from the beginning of the
reign of Richard the First ;(uy2 and any custom may be destroyed by evidence
of non-existence in any part of the long period from that time to the present;"
wherefore, as this real composition is supposed to have been an equitable contract, or the full value of the tithes, at the time of making it, if the modus set
up is so rank and large, as that it beyond dispute exceeds the value of the
tithes in the time of Richard the First, this modus is (in point of evidence)
felo de se, and destroys itself. For, as it would be destroyed by any direct
evidence to prove its non-existence at any time since that era, so also it is
destroyed by carrying in itself this internal evidence of a much later original."
A prescription de non decimando is a claim to be entirely discharged of tithes,
and to pay no compensation in lieu of them. Thus the king by his prerogative
is discharged from all tithes.(v) So a vicar shall pay no tithes to the rector, nor
the rector to the vicar, for ecclesia decimas non solvit ecclesire.(w)15 But these per
sonal privileges (not arising from or being annexed to the land) are personally
confined to both the king and the clergy; for their tenant or lessee shall pay
tithes, though in their own occupation their lands are not generally tithable.fsc)
And, generally speaking, it is an established rule, that, in lay hands, modus de
(.) 2 P Wms. 462.
(0) 11 !Iod. 00.
(') l'yke " •• Dowling, nIL 19 Geo. ID. C. B.
(0) 2 lust. 23S,239. This rule was adopted when by the
• tatute of Wcstm. I. (3 Edw. I. c. 39) the reign of Rlchnrd
I. W.lS made the tune of Innitatlon In a writ of right. But,
slnce by the st-rtute 32 lien. VIII. c. 2 this period (In a Wrlt
of right) hath been very rationally reduced to sixty l"ears, It

seems unaccountable that the date of legal prescription 01
memory should 8t111continue to be reckoned from an era ..
very antiquated.
See Lltt. f iro, 3i Hen. VI. 37. 2 Roll
Abr. 2W, pl.16 •
(0) Cro. Eliz. 511.
(v)Cro.:Eliz. 4i9, 511. &v.3. Moor,9l0.
(0) Cro. :Eliz. 4i9.

12 The modern statutes relating
to prescription have now, in almost all casu, obviated
the necessity of carrying back proof to this remote date.c-Ksaa,
13 But though it is essential to the validity of a prescription
or custom that it should
have existed before the commencement of the reign of Richard I., A.D. 1189, yet proof of
a. regular usage for twenty years, not explained or contradicted, is that upon which many
private and public rights are held, and sufficient for a jury in finding the existence of
an immemorial custom or prescription. 2 Bar. & Cres. 54. 2 Saund, 175, a. d. Peake's
Evidence, 336. 4 Price R. 198. 2 Price R. 450.-CHITTY.
H To constitute
a good modus, it should be such as would have been a certain, fair,
and reasonable equivalent or composition for the tithes in kind before the year 1189,
the commencement of the reign of Richard I.; and therefore no modus for hops,
turkeys, or other things eo nomine, introduced into England since that time, can be good.
Bunb.307.
I
The question of rankness, or rather modus or no modus, is a question of fact, which
courts of equity will send to a jury, unless the grossness of the modus is so obvious as to
preclude the necessity of it. 2 Bro. 163. 1 Bl. R. 420. 2 Bl. R. 1257.-CHRISTIL'f.
Bedford t's. Sambell, M. 16 Geo, III. Scacc. 3 Gwm. 1058. TweHs vs. Welby, II. 20
Geo. III. Scacc. 3 Gwm. 1192. Mirchouse, 180 to 186.-CHITTY.
13 This maxim, it was said by Richards, C. B., mercly applies to the case of a rector and
vicar of the same church and parish, where the ecclesia would be paying tithes to itself. In
no other case, it was added, can an ecclesiastical person rest his exemption upon this
maxim, but must prescribe de non decimando, Warden and Minor Canons of St. Paul's VI
The Dean, 4 Pro 77. 78.-CBITTY.
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non decimaudo non valet.(y)IS But spiritual persons or corporations, as monasteries,
abbots, bishops, and the like, were always capable of having their lands totally
discharged of tithes by various ways ;(z) as, 1. By real composition: 2. By the
pope's bull of exemption: 3. By unity of possession; as when the rectory Of a
parish, and lands in the samo parish, both belonged to a religious *house,
[*~p
those lan<ft!were discharged of tithes by this umtyof possession: 4. By
....
prescription; having never been liable to tithes, by being always in spiritual
bands : 5. By virtue of their order; as the knights-templnrs, cistercians, and
others, whose lands were privile~ed by the pope with a discharge Of tithes (a)
Though upon the dissolution of abbeys by Hen. VIII. most of those exemptions
from tithes would have fallen with them, and the lands become tithable again,
had they not been supported and upheld by the statute 31 Hen. VIII. e. 13, which
enacts, that all persons who should come to the possession of the lands of any
abbey then dissolved, should hold them free and discharged of tithes, in as large
and ample a manner as the abbeys themselves formerly held them," And from
this original have sprung all the lands, which, being in lay hands, do at present
claim to be tithe-free: for, if a man can show his lands to have been such abbeylands, and also immemorially discharged of tithes by any of the means before
mentioned, this is now a good prescription, de non decimando.» But he must show
both these requisites; for abbey-lands, without a special ground of discharge,
are not discharged of course; neither will any prescription de non decimando
avail in total discharge of tithes, unless it relates to such abbey-lands."
III Common, or right of common, appears from its very definition to be an
\') Ibid. 5U.

(.) IIob.309.

Cro. Jae. 308.

(0) 2 Rep. 44. Seld. Tlth. e. 13, ~ 2.

IS It is not very accurate to speak of a modus de non decimando t a modus, as our author
has taught us, is a particular manner of tithing. 'Vhere the privilege asserted is that of
not paying tithes at all, prascriptio is the more proper word, as the commencement of the
paragraph shows Blackstone to have been well aware. It would be idle to notice so
trivial an oversight, if some of the books of practice had not copied it, by which a nonprofessional reader might be misled into supposing that modus and prescription are, in
all cases, convertible terms.c-Cmrrr.
IT This provision is peculiar to that statute, and therefore
all the lands bclonging to
the lesser monasteries (i.e. such as had not lands of the clear yearly value of 200l.) dlssolved by the 27 Hen. VIII. c. 28, are now liable to pay tithes. Com. Dig. Dism. E. 7.-·

CIIRISTIAN.
18 Mere non-payment of a particular
species of tithe, or proof that no tithes in kind
have ever been rendered within living memory, does not afford sufficient evidence of the
exemption from tithe, (Gwil. 757. 1 Mad. R. 242. 4 Price, 16;) but the party insisting
on the exemption must show the ground of discharge by deducing title from some ecclesiastical person and thus showing the origin of the exemption.
2 Co. 44. Peake on
Evid. 470, 471. 4 ed. Bunb. 325, 345. 3 .Anst. 762, 945. Mirehouse, 152, 156,157. .And
the same rule applies when the claim of exemption is against a lay impropriator, as
against an ecclesiastical rector, and 'against the former no presumption of a grant or
conveyance of the tithes, so as to discharge the land, is to be entertained. 3 .Anstr. 705;
but see Rose VB. Calland, 5 Ves. Jr. 186, contra see Mirohouso, 159.-CIIITTY.
19 Tithes have already to a considerable
extent, and will soon have entirely, become
mere matter of history, through the operation of the tithe commutation acts. The first
general statute of this class (for private acts for the same purpose had in particular cases
been obtained) was the statute 6 &; 7 Wm. IV. c. 71, which has been amended by several
subsequent statutes.
The same principle of legislation has also been extended to Ireland by 1 &; 2 Vict. c. 109. The chief object of these statutes is to substitute the pay·
ment of an annual rent of defined amount for the render of a tenth of the tithable produce of the land or the payment of an arbitrary composition. To effect this, the gross
amount of the annual sums to be payable by way of rent-charge in substitution for the
tithes is first ascertained.
One-third of the amount, when ascertained and settled, is to
be represented by such a quantity of wheat, another third by such a quantity of barley,
and the remaining third by such a quantity of oats, as the rent-charge, if invested in
the purchase of these three species of grain. would have purchased at their average
prices per bushel during seven years ending Christmas, 1835. The tithe rent-charge is
therefore in the nature of a corn-rent, but the payment is made in money, and varies
annually, according to the average septennial value of the above three species ot grain.
on the Thursday preceding Christmas-day in every year, as the same is published in the
"London Cl!\zl'tte" in the month of January.-lU:RR.
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incorporeal hereditament:
being a profit which a man hath in the land of lUI.
otLer; as to feed his beasts, to catch fish, to dig turf, to cut wood, or the like.(b)
And hence common is chiefly of four sorts; common of pasture, of piscary, of
turbary, and of estovers."
1. Common of pasture is a right of feeding one's beasts on another's land:
for in those waste grounds, which are usually called commons, the J'r0perty of
the soil is generally in the lord of the manor; as in common fields it is in the
particular tenants.
This kind of common is either appendant, appurtenant,
because of vicinage, or in gross.( c)
.
*33J
*Common appendant is a right belonging to the owners c. occupiers
of arable land, to put commonable beasts upon the lord's waste, and
upon the lands of other persons within the same manor. Commonable beasts
are either beasts of the plough, or such as manure the ground. This Is a matter
of most universal right; and it was originally permitted,(d) not only for the encouragement of agriculture, but for the necessity of the thing. For, when lords
of manors granted out parcels of land to tenants, for services either done or to
be done, these tenants could not plough or manure the land without beasts;
these beasts could not be sustained without pasture: and pasture could not be
had but in the lords' wastes, and on the unenclosed fallow grounds of themselves
and the other tenants.
The law therefore annexed this right of common, as in.
separably incident to the grant of the lands; and this was the original of common appendant: which obtains in Sweden, and the other northern kingdoms,
much in the same manner as in England.te)
Common appurtenant ariseth from
no connection of tenure, nor from any absolute necessity: but may be annexed
to lands in other lordships,(f) or extend to other beasts, besides such as are
generally commonable; as hogs, 1?0ats, or the like, which neither plough nor
manure the ground.
This, not arising from any natural propriety or necessity,
like common appendant, is therefore not of general right; but can only be
claimed by immemorial usage and prescription,(g) which the law esteems suffleient proof of a special grant or azreement for this purpose.
Common because
of vicinage, or neighbourhood, is where the inhabitants of two townships, which
lie contiguous to each other, have usually intercommoned with one another;
the beasts of the one straying mutually into the other's fields, without any molestation from either."
This is indeed only a permissive right, intended to excuse
what in strictnessIs a trespass in both, and to prevent a multiplicity of suits:
and therefore either township may enclose and bar out the other, though they
have intercommoned time out of mind. Neither hath any person of one town
(~Flnch. Law, 157.
(. Co. Lrtt. 122.
210111.86.

e)

~) BtI.mh. d. jure Suton...,., L 2, c. 6) Cro. Cor.48'l. 1 Jon. 397.
.) Co. Lltt. 121, 122.

20 As to rights of common in general, see Com. Dig. tit. Common; Bac . .Abr. tit. Common; 3 Com. Dig. 92 to 118; Selw. N. P. tit. Common; Saunder's Rep. by Patterson, index, tit. Com. and Commoners. The better cultivation, improvement, and regulation
of ·the common fields, wastes, and commons of pasture is effected by 29 Geo, II. c. 36
s, 1. 31 Geo, II. c. 41. 13 Geo. III. c. 81; and the 38 Geo. III. c. 65 contains regulations
for preventing the depasturing of forests, commons, and open fields, with sheep or
lambs infected with the scab or mange. The very general enclosure of commons has ren
dered litigation respecting them less frequent than formerly. Such enclosure is usually
effected by a separate private act. But to prevent the repetition of clauses usually ap
r.licable to all local acts, the general enclosure act, 41 Geo. III. c.109 {amended by 1 & j
Geo, IV. c. 23) was passed, which, however, is not to operate against the express provisions
of any local.act. See sect. 44. 1 Bar. & A. 630.-CUITTY.
21 In 2 Wooddes. i8, this description as a definition of the right of common par cause
de vicinage is objected to as being a descriptive example or illustration rather than 4
definition. The lords of the contiguous manors may enclose the adjacent waste. .4 Co.
38, C. Co. Litt. 122, a. 2 Mod. 105. But if an open passage be left between the two
commons sufficient for a highway, then, as the separation was not complete so as to prevent the cattle from straying from one to the other by means of the highway, the com.
mon by vicinage still continues. 13 East, 348. In case of open field lands, the owner
of any particular spot may, by custom, exclude the other from right of pasture there bY
enelosing his own land. 2 Wils. 269.-CHITTY.
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a right to put his beasts originally *into the other's common: but if they
[*"-1
escapo, and stray thither of themselves, the law winks at the trespass.(h)
U
Common in gross, or at large, is such as is neither appendant nor appurtenant
to land, but is annexed to a man's person; being granted to him and his heirs
by deed; or it may be claimed by.prescriptive rIght, as by a parson of a church,
or the like corporation sole." This is a separate inheritance, entirely distinct
from any landed property, and may be vested in one who has not a foot of
ground in the manor.v
All these species, of pasturable common, may be and usually are limited as to
number and time; but there are also commons without stint, and which last all
the year.2' By the statute of ~Ierton, however, and other subsequent statutes,(i)
the lord of the manor may enclose so much of the waste as he pleases for tillage
or woodground, provided he leaves common sufficient for such as are entitled
thereto. This enclosure, when justifiable, is called in law "approving," an ancient expression signifying the same as "improving."CJ)~ The lord hath the
(A)Ibid. 122.

(C)20 Hen. III.

Co

4. 29 Goo. II.

Co

36, and 31000. II. c.41.

(I) 2Inst

474.

Z2 Levancy and couchancy is not essential.
5 Taunt. 244. A right of common in gross,
.. as the going of two head of cattle on a common," is a tenement within the statute 13
&; 14 Car. II., and a precipe will He for it; and therefore a person renting such a right
of the annual value of lOZ. thereby gains a settlement.
7 T. R. 67l. 2 NoI. PI. ch, 23,
B.2. As to caUle-gates, (which are common in the north,) they are not like common of
pasture, for they are conveyed by lease and release, and must be devised according to
the statute of frauds. The owners of them have a joint possession and a several inheritance. They have an interest in the soil itself, and a cattle-gate is a tenement within
the 13 & 14 Car. II. c. 12, for the purpose of gaining Il. settlement.
1 T. R. 137. An
ejectment will lie for a beast-gate in Suffolk, (signifying land and common for one beast,)
(2 Stra. 1804,) and so for a cattle-gate.
2 T. R.452. 2 Stra, 1804. Rep. T. Hardw. ior.
Sel. N. P. Ejectment, 3, note 8.
If A., and all those whose estate he has in the manor of D., have had from time immemorial a fold-course. that is, common of pasture for any number of sheep not exceeding
three hundred, in a certain field as appurtenant to the manor, he may grant over to another
this fold-course, and so make it in gross, because the common is for a certain number, and
by the prescription the sheep are to be levant and couchant on the manor. 1 Roll. Abr.
402, pI. 3. Cro. Car. 432. Sir W. Jones, 3i5.-CmTTY.
U Common appendant
and appurtenant are limited as to the number of cattle either
to an express number, or by levancy and couchancy, sometimes termed common without number.
'Villes,232.
By common without number is not meant common for any
number of beasts which the commoner shall think fit to put into the common, but it is
limited to his own commonable cattle levant and couchant upon his land, (by which is to be
understood as many cattle as the produce of the land of the commoner in the summer
and autumn can keep and maintain in the winter.)
And, as it is uncertain how many
in number these may be, there being in some years more than in others, it is therefore
called common without number, as contradistin~ished
from common limited to a CE'rtain number; but still it is a common certain in Its nature.
2 Brownl. 101. 1 Vent. 5-1.
5 T. R.48. 1 Bar. & Ald. 706. Rogers VS. Benstead, Selw. Ni. Pri. tit. Common. There
fore a plea, prescribing for common appurtenant to land for commonable cattle, without
saying levant and couchant, is bad, (I Saund, 28, b.; id. 343 ;) for it shall be intended common
without number, according to the strict import of the words, without any limitation
whatsoever; for there is nothing to limit it when it is not said for cattle levant rruJ
couchant. 1 Roll. Abr, 398, pI. 3. Hard. 117, 118. 2 Saund, 346, note 1. 8 Term Rep.
;J96. From hence it follows that where the common is limited to a certain number it
is not necessary to aver that they were levant and couchant, (1 Roll. Abr, 401, pI. 3. Cro.
Jac.27.
2 Mod. 185. 1 Lord Raym. 726;) because it is no prejudice to the owner of the
Boil,as the number is ascertained.c-Cnrrrv,
"' ThQ notion of this species of common is exploded.
A right of common without
stint cannot exist in law. Bennet vs. Reeve, Willes, 232. 8 T. R. 396.-CnITTY.
25 lilly person who is seised in fee of part of a waste may approve, besides the lord of
the manor, provided he leaves a sufficiency of common for the tenants of the manor,
but not otherwise, without consent of homage. 1 Stark. 102. 3 T. R. 445.
It seemed to have been generally understood that the lord could not approve, where
the commoners had a right of turbary, piscary, of digging sand. or of taking. any species
of estovers upon the common. 2 T. R. 391. But it is now decided, agreeably to the
general principles of the subject, that where the tenants have such rights they will not
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sole interest ill the soil; bnt the interest of the lord and commoner, in the commou, arc looked upon in law as mutual. They may both bring actions for
damage done, either against strangers, or each other; the lord for the publio
injury, and each commoner for his private damage.(k)2S
_
~,3. Common of piscary is a liberty of fishing in another man's water; as
common of turbary is a liberty of digging turf upon another's ground.(l)2T There
is also a common of digging for coals, minerals, stones, and the like. All these
bear a resemblance to common of pasture in many respects: though in one point
they go much further; common of pasture bcing only a right of feeding on tho
herbage and vesture of the soil, which renews annually; but common of turbary,
and those aforementioned, are a right of carrying away the very soil itself.
*3
*4. Common of estovers or estouviers,'J8 that is, necessaries, (from estoJfer
5] to furnish,) is a liberty of taking necessary wood, for the use or furniture

<i) 9 Rep. 113.

<,> Co. Lilt.

122.

hinder the lord from enclosing against the common of pasture, if sufficient be left, for
this is a right quite distinct from the others; but if by such enclosure the tenants are
interrupted in the enjoyment of their rights of turbary, piscary, &c., then the lord cannot justify the approvement in prejudice of these rights. 6 T. R. 741. Willes,57. The
right of the commoners to the pasturage may be subservient to the right of the lord;
for if the lord has immemorially built houses or dug clay-pits upon the common without
any regard to the extent of the herbage, the immemorial exercise of such act is evidence
that the lord reserved that right to himself when he granted the right of pasturage to
the commoners.
5 T. R. 411. If a lord of a manor plant trees upon a common, a commoner has no right to cut them down. His remedy is only by an action. 6 T. R. 483.
-CIIRISTIAN.
26 Common appurtenant
or appendant can be apportioned.
But the land which gives
a right of common to the owner shall not be so alienated as to increase the charge or
burden on the land out of which common is to be taken. Therefore if the owner of the
land entitled to common purchase a part of the land subject to common, the common
shall be extinct; and tice versa. Where the right is extinguished or gone as to a portion
of the land entitled to common, it is extinct as to the whole; for in such case common
appurtenant cannot be extinct in part, and be in esse for part, by the act of the parties.
livingston vs. Ten Broeck, Hi Johns. 14.-SIIARSWOOD.
IT Common of turbary can only be appendant
or appurtenant to a house, not to lands,
(Tyringham's' case, 4 Rep. 3;;) and the turf cut for fuel must be burned in the commoner's house, (Dean and Chapter of Ely V8. Warren, 3 Atk. 189,) not sold. Valentine
vs. Penny, Noy, 145. So, it seems, an alleged custom for the tenants of the manor to be
entitled to cut and carry away from the wastes therein an indefinite quantity of turf,
covered with grass, fit. for the pasturage of cattle, for the purpose of making and repairing grass-plots in their gardens, or other improvements and repairs of their customary
tenements, cannot be supported.
Wilson V8. Willes, ; East, 127.-CIIITTY.
O!l The liberty which every tenant for life or years has, of common right, to take necessary estovers in the lands which he holds for such estate, seems to be confounded, in most
of the text-books, with right of common of estovers. Yet they appear to be essentially
different. The privilege of the tenant for life or years is an exclusive privilege, not a commonable right. Right of common of estovers seems properly to mean a right appendant
or appurtenant to a messuage or tenement, to be exercised in lands not occupied by the
holder of the tenement.
Such a right may either be prescriptive, or it may arise from
modern grant. Countess of Arundel V8. Steere, Cro. Jac. 25. And though the grant be
made to an individual for the repairs of his house, the right is not a personal one, but
appurtenant to the house. Dean and Chapter of Windsor's case, 5 Rep. 25. Sir Henry
Nevill's case, Plowd. 381. Such a. grant is not destroyed by any alteration of the house
to which the estovers are appurtenant, but it may be restricted within the limits
originally intended, if the altered state of the premises would create a consumption
of estovers greater than that contemplated when the grant was made. Luttrel's case, 4
Rep.87.
H a right of common of estovers of wood be granted, to be taken in a certain wood,
the owner of which cuts down some of the wood, the grantee cannot take the wood so
cut: even if the whole be cut down, he has no remedy but an action of covenant or on
the case. Basset V.v. Maynard, Cro. Eliz. 820. Pomfret es, Ricroft, 1 Saund. 322. Douglass
tis. Kendal, Cro. Jac. 256; S. C. Yelv. 187; which last case illustrates the distinction
between the exclusive right to the wood growing on certain land, and a right of common
of estovers only. It is true that a single copyholder, or other tenant, and that one only,
may be entitled to right of common of pasture, or estovers, or other profit in the land
4lE
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of a house er farm, from off another's estate. The Saxon word bote is used b)
us as synonymous to the French estovers: and therefore house-bote is a sufficient allowance of wood, to repair, or to burn in, the house: which latter is
sometimes called fire-bote: plough-bote and cart-bote are wood to be employed
in making and repairing all instruments of husbandry; and hay-bote, or hedgebote, is wood for repairing of hay, hedges, or fences. These botes or estovers
must be reasonable ones; and such any tenant or lessee may take off the
land let or demised to him, without waiting for any leave, assignment, or
appointment of the lessor, unless he be restrained by special covenant to the
l~ntrary.(m)29
These several species of commons do all originally result from the same necessity as common of pasture; viz. for the maintenance and currying on of husbandry; common of piscary being given for the sustenance of the tenant's family;
common of turbary and fire-bote, for his fuel; and house-bote, plough-bote, cartbote, and hedge-bote, for repairing his house, his instruments of tillage, and the
'lllcessary fences of his grounds.
IV. A fourth species of incorporeal hereditaments is that of ways; or the
right of going over another man's ground," I speak not here of the king's
highways, which lead from town to town; nor yet of common ways, leading
from a village into the fields; but of private ways, in which a particular man
may have an interest and a right, though another be owner of the soil. This
may be granted on a special permission; as when the owner of the land grants
to another the liberty of passing over his grounds, to go to church, to market,
or the like: in which case the gift or grant is particular, and confined to the
grantee alone: it dies with the person; and, If the grantee leaves the couutry,
he cannot assign over his right to any other; nor can he justify taking another
*person in his company.In)" A way may be also by prescription; as if [*"6
all the inhabitants of such a hamlet, or all the owners ar.d occupiers of
0
(-) Co. LItt. 41.

(0) Finch, Law, 3L

of the lord of the manor; but then the lord at least must participate in the right: if th"
tenant enjoyed the right solely, severally, and exclusively, it would be difficult, without
a violent strain of language, to discover in such a right any commonable qualities.
Foiston & Cracherode's case, 4 Rep. 32. North vs. Coe, Vaugh. 256.-CllITTY.
29Common of estovers cannot be apportioned; and, where a farm entitled to estovers
is divided by the act of the parties among several tenants, neither of them can take
estovers: the right to them is extinguished.
But where common of estovers devolves
upon several, by operation of law, though they cannot enjoy the right in severalty, yet
they may, by uniting in a conveyance, vest the right in an individual.
Van Rensellaer
vs. Radcliffe, 10 Wend. 639. Livingston I1S. Ketchum, 1 Barbour, 592.-Srr.mswooD.
30 As to highways in general, see Com. Dig. tit. Chimin;
Bac, Abr. Highways; Burn, J ,
Highways; Selw. N. P. Trespass, iv. i; Saunders by Patterson, index, 'Vays; Bateman's
Turnpike Acts; 3 Chitty's Crim. L. 565 to 668.
'Vith respect to private ways, see in general Com. Dig. Chimin, D. Bac, :Abr. Highways,
C. Selw. N. P. Trespass, iv. T, 1 Saunders by Patterson, 323, note 6, id. index, 'Vays.CHITTY.
.
Sl The way by grant also includes a reservation, which is in effect a granting back of the
right of way by the grantee. The grant or reservation assures the right of way, as appurtenant to every part of the land to which it is attached, and the grantee of any part
IS entitled
to it. Watson vs. Bioren, 1 S. & R. 227. Underwood vs. Carney, 1 Cushing,
285. ::nless every person to whom any part is conveyed has a right to the way, the
right is totally extinguished by an alienation of part of the premises to which it is appurtenant, because it cannot be said that the owner of one part has better right than the
owner of the other: consequently, if both could not have the right, the whole would be
gone. The grantee of a right of way, however, has no title to use it as a passage to other
land than that to which it was attached; nor can the owner of the soil, who had granted
the right of way to a stranger, use it for such a purpose. The use of a way must be according to the grant or occasion of it, and not exceed it: so that a right of way over another's ground to a particular place will not justify the use of it to go beyond that p.aee
Kirkham vs. Sharp, 1 Whart. 323. The grantee of a right of way is bound to keep it ill
repair, Wynekoop vs. Burger, 12 Johnson,222.
The grant of a right of way may be
implied as well as expressed.
If one sells to. another a lot carved out of a larger iot
'Jelonging tf) the vendor, agreeably to a plan upon which are laid out certain !):ce-way~
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such a farm, have immemorially used to cross such a ground f01: such a. par·
ticular purpose: for this immemorial usage supposes an original grant whereby a rignt of way thus appurtenant to land or houses may clearly be created."
A right of way may also arise by act and operation of law: for} ifa man grants
me a piece of ground in tho middle of his field, he at tho same time tacitly and
impliedly gives me a way to come to it; and I may cross his land for that pur.
pose without trespass.(o)
For when the law doth give any thing to one, it
giveth impliedly whatsoever is necessary for enjoying the same.(PY'3 By the law
of the twelve tables at Rome, where a man had tho right of way oyer another's
iand, and the road was out of repair, he who had the right of way might go
over any part of the land he pleased: which was the established rule in public
as well as private ways. And the law of England, in both cases, seems tv
correspond with the Roman.(q)&i
Y. Offices, which are a right to exercise a public or private employment, and
to take the fees and emoluments thereunto
belonging, are also incorporeal
(0) Ibid. 63.
(') Co. IJIt. 66.

(.) Lord Raym. 725. 1 Brown!. 212. 2 Show. 28. 1 JOD

291.

or passages over the proprietor's ground adjacent to the lot, contemplating at the same
time that the vendee will erect brick buildings, to which such space-ways and passages
are immediately necessary or useful, it must be considered as intending the grant of the
right to the vendee to use those space-ways in common with the proprietor of the adjacent lot. Selden 118. Williams, 9 Watts, 13. Van Metz 118. Nankinson, 6 Whart. 307.Sn aaswoon,
3~ Prescription
rests upon the presumption of a grant. But, to authorize such a presumption, the user must be adverse Imd under a claim of right. The period of twenty
years has been adopted in England, in a.valogy to the statute of limitation in relation to
land, which bars an entry after twenty years' adverse possession. In Pennsylvania the
period of limitation is twenty-one; and the same period has been adopted to give rise to
the presumption.
Dyer 1IS. Depui, 5 Whart. 584. So where a way has originally existed,
it may be rebutted by evidence of non-user for the same period which gives rise to a
presumption of extinguishment.
But where it has been acquired expressly by grant
or reservation, it will not be lost by non-user, unless there were a denial of title or other
act on the adverse part to quicken the owner in the assertion of his right. Bute V8.
Ihrie, 1 Rawle, 218. Twenty-one years' actual occupation of land, adverse to a right of
way and inconsistent with it, bars the right. Yeakle 118. Nace, 2 Whart. 123.-SHAR&
WOOD.
33 These are termed ways of necessity.
It is always of strict necessity; and this necesaity must not be created by the party claiming the right of way. It never exists where
110 man can get to his property through
his own land. That a road through his neigh
·,our's would be a better road, more convenient, or less expensive, is not to the purpose.
That the passage through his own land is too steep or too narrow does not alter the
case. It is only where there is no way through his own land that the right of way over
the land of another can exist. .A right of way from necessity only extends to a single
way. That a person claiming a way of necessity has already one way is a good plea, and
bars the plain tift: McDonald 118. Lindall, 3 Rawle, 492. It is founded on an implied
grant, according to the legal maxim, quando lee aliquid alicui concedu, concedere videtur et id sirn;
quo res ipsa esse non poteet;
Nichols V8. Luce, 24 Pick. 102. But whereabouts shall be the
way? The owner of the land over which it exists has a right to locate it in the first
instance, with this limitation, that it must be a convenient way. If he fails or refuses
to locate, or makes an inconvenient or unreasonable location, the right devolves UPOll
the grantee of the way. Russell VS. Jackson, 2 Pick, 274. The right of way of necessier
ceases with the necessity which gave rise to it; so that if a public road is opened, or the
grantee purchases other land which gives him a way over his own land, the first right
of way ceases. Collins 118. Prentice, 15 Conn. 39. Pierce vs. Selleck, 18 Conn. 321. New
York Life Ins. &. Trust Co. V8. Milnor, 1 Barbour Ch. Rep. 353.-SnARSWOOl).
&iLord Mansfield took notice of the inaccuracy of this passage in the case of Taylor liS.
Whitehead, Doug. 716, in which it was determined that if a man has a right of way over
another's land, unless the owner of the land is bound by prescripticu or his own grant
to repair the way, he cannot justify going ov.er the adjoining land when the way is impassable by the overflowing of a river; but if public highways are foundrous, passengers
are justified, from principles of convenience and necessity, in turning out upon the
land next the road ..:....cnRlsTIAN.
The same law is laid down in llfiner V8. Bristol. 12 Pick. 55U. VjIliams vs, Safford, 7
lJIu-bour, 30Q.-SHARSWooD.
•
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hereditaments; whether public, as those of magistrates;
or vrivate, as of
bailiffs, receivers, snd the like. For a man may have an estate III them, either
to him and his heirs, or for life, or for a term of years, or during pleasure ouly:
save only that offices of public trust cannot be granted for a term of years,
especially if they concern the administration of justice, for then they might
perhaps vest in executors or administrators.(r)
Neither can any judicial offico
be granted in reversion: because though the grantee may be able to perform it
at the time of the grant, yet befure the office falls he may become unable and
insufficient: but ministerial offices may be so granted;(s) for those may be
executed by deputy," Also by statute 5 & 6 Edw. VI. c 16, no public office (a
tew only excepted) shall be sold, under pain of disability to dispose of or hold it
For the law presumes that *he who buys an offico will, by bribery, extol- r*37
tion, or other unlawful means, make his purchase good, to the manifest
detrlment of the public."
VI. Dignities bear a near relation to offices. Of the nature of these we treated
at large in the former book;(t) it will therefore be here sufficient to mention
them as a species of incorporeal hereditaments, wherein a man may have a
property or estate,"
VII. Franchises are a seventh species. Franchise and liberty are used all
synonymous terms; and their definition is( u) a royal privilege, or branch of
the king's prerogative, subsisting in the hands of a subject. Being therefore
derived from the crown, they must arise from the king's grant; or in some
cases may be held by prescription, which, as has been frequently said, presupposes a grant. The kinds of them are various, and almost infinite: I will
here briefly touch upon some of the principal; premising only, that they may
be vested in either natural persons or bodies politic; in one man or in many; bu ~
the same identical franchise that has before been granted to one, cannot be bestowed on another, for that would prejudice the former g~ant.(w)
To be a county palatine is a franchise, vested in a number of persons. ] t is
ikewiae a franchise for a number of persons to be incorporated, and subsist as
a body politic; with a power to maintain perpetual succession, and do other
corporate acts: and each individual member of such corporation is also said to
have a franchise or freedom. Other franchises are, to hold a court-leet e to
have a manor or lordship; or, at least, to have a lordship paramount: to have
waifs, wrecks, estrays, treasure-trove, royal fish, forfeitures, and deodands: to
have a court of one's own, or liberty of holding pleas and trying causes: to
have the cognizance of pleas; which is a still greater liberty, being an exeluslvo
right, so that no other court shall try causes arising within that jurisdiction ~
r)9 Rep. 97.
0) 11 Rep. 4.
~') See book I. ch, 12.

Finch, LIM.
(..) 2 nen, Abr. 191. Kellw. 196.
(u)

as If two offices are incompatible, by the acceptance of the latter the first is reliu
quished and vacant, even if it should be a superior office. 2 T. R. 81.-CHRISTIAN.
36 The 49 Geo. III. c. 126extends the provisions of this statute to other OffiCes.-ClIITTY
S7 Dignities were originally annexed to the possessionof certain estates in land, and
created by a grant of those estates; or, at all events, that was the most usual course.
Rex VB. Knollys, 1 L. Raym. 13. And although dignities are now become little more
than personal distinctions, they are still classed under the head of real property, and,
as having relation to land, in theorl at least, may be entailed by the crown, within the
statute de donis, or limited in remainder, to commence after the determination of IL preceding estate tail in the same dignity. Nevill's.case.Y Rep. 122. And if a tenant in tail
of a dignity should be attainted for felony, the dignity would be only forfeited during
hia life, but after his decease would vest in the person entitled to it per formam doni.
Stat. 54 Geo. III. c. 145. Even if a man in the line of entail of a dignity, but not actually
possessedof it, were attainted of treason, his son, surviving him, might claim from tho
first acquirer, without being affected by the attainder of his father. 2 Hale's PI. Cr. 356.
"Butif the father was in possessionof the dignity at the time of such attainder, then his
corruption of blood would be fatal to the claim of the son; and in the case of a dignity
descendible to heirs general, the attainder for treason of any ancestor through whom the
claimant of such dignity must derive his t.t!9, though the person sttaintec never Wal
possessedof the dignity, will bar such claim. Rex t'S. Purbeck. Show, P. C. 1. Law of
Forfeiture, 86, 8;. -CHITTY.
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to have a bailiwick, or liberty exempt from the sheriff of tho .founty;
*38] *wherein the grantee only, and his officers, are to execute all process: to
have a fair or market; with the right of taking toll, either there or at
any other public places, as at bridges, wharfs, or the like; which tolls must
have a reasonable cause of commencement, (as in consideration of repairs, or the
like,) else the franchise is illegal and void :(x) or lastly, to have a forest, chase,
park, warren, or fishery, endowed with privileges of royalty; which species or
franchise may require a more minute discussion.
As to a forest; this, in the hands of a subject, is properly the same thing
with a chase; being subject to the common law, and not to the forest laws.(y)
But a chase differs from a park, in that it is not enclosed, and also in that a man
n:ay have a chase in another man's ground as well as in his owu, being indeed
tLe liberty of keeping beasts of chase or royal ~ame therein, protected even
from the owner of thc land, with a power of huntmg them thereon. A park is
an enclosed chase, extending only over a man's own grounds. The word park
indeed properly signifies an enclosure; but yet it is not cvery field or common,
which a gentleman pleases to surround 'with a wall or paling, and to stock with
a herd of decr, that is thereby constituted a legal park: for the king's grant, or
at least immemorial prescription, is necessary to make it so.(z) Though now
the difference between a real park, and such enclosed grounds, is in many
respects not very material: only that it is unlawful at common law for any
person to kill any beasts of park or chase,(a) except such as possess these
franchises of forest, chase, or park. Free warren is a similar franchise, erected
for preservation or custody (which the word signifies) of beasts and fowls of
warren;(b) which being ferte naturre, everyone had a right to kill as he could;
*39] but upon *the introduction oftJie forest laws, at the Norman conquest, as
will be shown hereafter, these animals being looked upon as royal game
and the solo property of our savage monarchs, this franchise of free warren
was invented to protect them; by giving tho grantee a sole and exclusive power
of killing such game so far as his warren extended, on condition of his preventing other persons. A man therefore that has the franchise of warren is in
reality no more than a royal gamekeeper; but no man, not even a lord of a
manor, could by common law justify sporting on another's soil, or even on his
own, unless he hud tho liberty of free warren.(e) This franchise is almost
fallen into disregard, since the new statutes for preserving the game; the name
being now chiefly preserved in 19"0unds that are set apart for breeding hares
and rabbits. Thore are many instances of keen sportsmen in ancient times
who have sold their estates, and reserved the free warren, or right of killing
game, to themselves; by which means it comes to pass that a man and his
heirs have sometimes free warren over another's ground.(d)S8 A free fishery, or
exclusive right of fishing in a public river, is also a royal franchise; and is considered as such in all countries where the feodal polity has prevailed;(e) though
the making such grants, and by that means appropriating what seems to be
unnatural to restrain, the use of running water, was prohibited for the future
by king John's grcat charter: and the rivers that were fenced in his time were
directed to be laid open, as well as the forests to be disafi'orested.(f)
Thia
epening was extended by the second(g) and third(h) charters of Henry III. to
O) 'J 1lISt. 220.
•' m8t. 314.
11 Rep. 86.
~.. _b Lilt. 233. 2 Jnst.l99.
(0) nese are properly bnck, doe, fox, martin, and roe,
h\ In a COUlmanand legal sense extend likewise to all the
t ....ts ot the foreet; whicb, besides tbe other, nre reckoned
to be burt, hind, hare, boar, and wolf; and, In a word, all
wild beasts ofvenary or bunting. Co. Lltt. 233.
(t) The beasts are bares, coneys, and roes; the fowla are
eltber campestres, as partridges, mila, and quails, or 11/1aa woodcocks and pheasants, or aquatilu, aa mal\&nil and beroDi. Co Litt. 233.

_1Tu,

Manwood, For. L. c. 4, s, 3, gives a dIlferent account, rr..
oays (and supporta bis opinion by referring to the Roglat
Brev. fol. 93) there are only two beasts of "arren, tbe bare
and tbe coney, and bnt two fo"la of warren, the pbOlllBllt
and the partndge.
(.) Salk. 637.
(4) Bro. Abr. tit. Warnn, 3.
(.) Sold. Mar. Claw. L 24. Dnfreone, V. 603. Crq. de
Jur.fetxl.lL 8,15.
(f) Cap. 4i, wit. O:ron.
(,) Cap. 20.
(A) 9 lien. nJ. c.16.

18 Anyone may now lease or convey his land, and reserve to himself the right of enterfig to kill game, without being subject to be sued as a trespasser; but the right of free
warren can only exist by the king's grant, or by prescription, from which such a grant is
presumed. Manw. 'Varren. Forrest, pI. 43.-CnRIsTIAN.
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thosealso that were fenced under Richard I.; so that a franchise oIfree fishery
ought now to be at least as old as the rcign of Henry II. This differs from a
several fishery; because he that has a several fishery must also be (or tit least
derive his right from) the owner of the soil,(i) which in a free fishery is not
requisite
It differs also from a common of piscary before mentioned, in that
the free fishery is an exclu*sive right, the common of piscary is not so: [*40
und therefore, in a free fishery, a man has a property in the fish before
they are caught, in a common of piscary not till afterwards.(k)
Some indeed
have considered a free fishery not as a royal franchise, but merely as a private
grant of a liberty to fish in the several fishery of the grantor.(l)
But to consider such right as originally a flower of the prerogative, till restrained by
magna charta, and derived by royal grant (previous to the reign of Richard I.)
to such as now claim it by prescription, and to distinguish it (as we have dono)
from a several and a common of fishery, may remove some difficulties in respect
to this matter, with which our books are embarrassed.
For it must be acknowledged, that the right and distinctions of the three species of fishery are very
much confounded in our law-books; and that there are not wanting respectable
authoritics(m) which maintain that a several fishery may exist distinct from the
property of the soil, and that a free fishery implies no exclusive right, but is
~ynonymous with common of pisel\ry.38
VIII. Corodies are a right of sustenance, or to receive certain allotments of
victual and provision for one's maintenance.(n)
In lieu of which (cspecially
when due from ecclesiastical persons) a pension or sum of money is sometimes
substituted.(o)
And these may be reckoned another species of incorporeal
hereditaments;
though not chargeable on, or issuing from, any corporeal inheritance, but only charged on the person of the owner in respect of such his
inheritance.
To these may be added,
IX. Annuities, which are much of the same naturo; only that these arise
from temporal, as the former from spiritual, persons: An annuity is a thing
very distinct from Ii. rent-charge, with which it is frequently confounded: a
rent-charge being a burden imposed upon, and issuing out of, lands, whereas an
annuity is a yearly sum chargeable only upon the person of the grantor.(p)
Th'lreforo, if a man by deed grant to another the sum of 20l. per annum, WIth.
out expressing out of what lands it shall issue, no land at all shall be chargcd
(I) M. 11 Edw. IV. 6 P. 18 Edw. IV. '" T.
24, 26. Sla1k.637.
(l) F. N. B. 88. s.aIk. 631.
(') 2 S.L 8.

10 lIen. VII.

(-) See them well digested in IIargravo'.
122.
(-) Finch, L 162.
(0) See book L eh, 8.
(.)00. Lltt.1~.

notes on Co. LIlt.

38.Afree fishery is not an exclusive fishery. Melvin es, Whiting, 7 Pick. 79. In rivers
where the tide ebbs and flows, as well as in the sea, the right of taking fish is common to
all the citizens. Parker vs. Cutter Mill-Dam Co., 7 Shep. 353. A several fishery in an
arm of the sea, where the tide ebbs and flows, may be derived from prescription; but
such prescription must be clearly proved: every presumption is against it. Gould V3. James,
6 Conn. 369. A prescriptive right cannot be acquired by mere uninterrupted
exercise
and use, no matter for how long a time; because the person so fishing exercises, prima facie.
only a right which belongs to him in common with all others. Ohallen vs. Dickerson, 1
Conn. 382. Collins V3. Benbury, 5 Iredell, 118. In order to raise the presumption of a
grant of an exclusive right in any person, it should appear that all others have bcen
kept out by him and his grantees. Ibid. Delaware and :Maryland Railroad Co. vs. Stump,
8 Hill &, Johns. 479. Day vs. Day, 4 Maryland, 262.
In North Carolina, waters which are capable in fact of affording a passage to common
..ea-vessels are to be considered as navigable. Collins vs, Benbury, 5 Iredell, 118. So in
Pennsylvania .• Carson V3. Blazer, 2 Binn. 475. The owners of land on the banks of the
Susquehanna and other principal rivers have not an exclusive right to fish in the river
hnuecliately in front of their land; but the right to fisheries in these rivers IS vested in
the State and open to all. Ibid. Shrunk us, Schuylkill Navigation Co., 14 S. & R. 71.
The right jo fish in unnavigable rivers belongs exclusively to the owners of the lands
adjoining, extending to the middle of the river, under such restraints as government
may impose,-the right of regulating the taking of fish, whether in navigable or other
streams, residing in the State. Commonwealth V3. Chapin. 5 Pick. 199. Waters V6. Lillay
• l'ick. 115. Ingram V8. Threadgill, 3 Den. 59.-SlUBSWOOD. " "
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with it; but. It is a mere personal annuity; which is of so little account in the
law, that if granted to an eleemosynary corporation, it is not within the statute&
of mortmain ;(q) and yet a man may have a real estate in it, though his security
is merely personal.40
•
(f) Co. IJU. 2.
40 This appears to require some explanation.
If an annuity (not charged on lands) be
granted to a man and his heirs, it is a fee-simple personal.
Co. Litt. 2, a. .And Mr. Hargrave, in his note upon the passage just cited, says, though an annuity of inheritance is
held to be forfeitable for treason, as an hereditament, (7 Rep. 34, b,) yet, being only~.
sonal, it is not an hereditament within the statute of mortmain, (7 Edw. 1. st. 2,) nor IS i&
entailable within the statute de donis, Lord Coke again says, (Co. Litt. 20, a.,) .. If I,
my deed, for me and my heirs, grant an annuity to a man, and the heirs of his body, this
concerneth no land, nor savoureth of the realty."
And see Earl of Stafford tl8. Buckley,
2 Ves. Sen. 177. Holdernesse tis. Carmarthen, 1 Br. 382. Aubin tis. Daly, 4 Barn. & Ald.
59. Some of the diversities between a rent and an annuity are thus laid down, in the
30th chapter of the Doctor and Student, Dialogue I. :-" Every rent, be it rent-service, rentcharge, or rent-seck, is going out of land. Also, of an annuity there lieth no action, but
only a writ of annuity: but of a rent the same action may lie as doth of land. Also, an
annuity is never taken for assets, because it is no freehold in the law; nor shall it be put
in execution upon a statute merchant, statute staple, or elegit, as a rent may." No doubt,
when an annuity is granted, so as to bind both the person and real estate of the grantor,
the grantee hath his election either to bring a wril. of annuity, treating his demand as a
personal one only, or to distrain upon the land, as for a real interest.
Co. Litt. 144, b.
The definition which Fitzherbert (N. B. p. 152) gives of an annuity is that it either proceeds from the lands or the coffers of another.
Where it is charged upon land, it may
be real or personal, at the election of the holder. If it is out of the coffers, it is personal
only as to the remedy; but the property itself is real as to its descent to the heir. And this
seems to be the only sense in which an annuity, for which the security is merely personal,
can be called real estate. Turner tiS Turner, AmbI. 782.-CHITTY.
For the doctrine that a man may have a real estate in an annuity, though his security is
merely personal, the commentator cites no authority. The only semblance of authority is
in some old cases in which the assignability of an annuity was discussed. Having perpetua!
continuance, the better opinion seems to have been that it could be assigned, provided
the consideration was executed and the word "assigns" contained in the original grant:
neither of which circumstances would be of any account if it were real estate proper.
1 Inst. 144, b. Hargrave's note. Gerrard tis. Boden, HetI. 80. Maund's case, 7 Rep. 28, b.
Brooke, tit. Annuity, 37, 39. Perk. s. 101. Baker tis. Broke, Mo. 5, n. 18. Mr. Wooddesson says that the assignability of an annuity is rested on the ground of its amphibious
nature and its not being mere personalty. Taking it for settled, however, that an annuity
is assignable, it does not follow that it is not personal. If it proves any thing, it only
proves that it is not a chose in action. Properly speaking, perhaps the annuity itself
does not lie in action; for it is a question whether debt or writ of annuity lies unless
arrearages are due and unpaid. It is not, like a bond payable in future, debitum in pTe.!..mU,
soluendum. in futuro,
In annuity there is no present subsisting debt or duty: the debt or
duty accrues only as the terms of payment elapse. Bro. Annuity, pI. 43. Digg's case,
Mo. 133, n. 279. Doctr. Pl. 36, Annuity. Bodwell tis. Bodwell, Jones, 214.
In all other respects except that of descending to the heir, it bears noae of the incidents
and characteristics of real estate. Of this kind of inheritance a husband is not entitled
to be tenant by the curtesy, nor the wife to be endowed. A grant of it to a corporation
is not mortmain.
1 Inst. 32, a. 2, 6. It cannot be conveyed by way of use, though
"hereditaments"
is a word nsed in the statute of nses, for want of the necessa=y seisin.
Jones, 127. Gilbert on Uses, 281. 2 Wils. 224. It cannot be entailed within the statute
de donie, (1 Inst. 20, a.;) and the reason is, according to lord Coke, that it concerneth no
land, nor savoureth of the realty. Though tenement be the only word nsed in the statute
ie donis, yet it includeth not only all corporate inheritances, but also all inheritances
issuing out of any of those inheritances, or concerning, or annexed to. or exercisable
within, the same, though they lie not in tenure. If the grant be of an inheritance merely
personal or to be exercised about chattels, and is not issuing out of land nor concerning
any land or some certain place, such inheritance cannot be entailed. A grant of an
annuity of inheritance to a. man and the heirs of his body creates a fee-simple conditional at common law, and, after issue had, the grantee may alien 80 as to bar the pasilibility of reverter. Stafford tis. Buckley, 2 Ves. Sen. 170. It is not within the statute of
frauds 80 far as that affects real property.
It will pass by a will not executed according
to that statute.
It cannot be barred, as a rent may, by suffering a recovery. .An assrze
:loes not lie for it. Nor does it escheat. Nor is it liable to the same kind of execution
tr ;udgments as real estat"
Being a hereditament, however, descendible to thr heir, it
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=x. Rents are the last species of incorporeal hereditaments. The word *
rent or render, reditus, signifies a compensation or return, it being in the [41
nature of an acknowledgment given for the possession of BOInecorporeal inheritance.(r)
It is defined to be a certain profit issuing yearly out of lands and
tenements corporeal. It must be a profit j yet there is no occasion fur it to
be, as it usually is, a sum of money; for spurs, capons, horses, corn, and other
matters may be rendered, and frequently are rendered, by way of rent.(8) It
may also consist in services or manual operations; as, to plough so many acres
of ground, to attend the king or tho lord to the wars, and the like; which services, in the eye of the law, aro profits. This profit must also be certain j or
that '\1 hich may be reduced to a certainty by either party. It must also issue
yearly, though there is no occasion for it to issue every successive year; but it
may be reserved every second, third, or fourth year jet) yet, as it is to be produced out of the profits of lands and tenements, as a recompense for being permitted to hold or enjoy them, it ought to be reserved yearly, because those
profits do annually arise and are annually renewed. It must issue out of the
thing granted, and not be part of the land or thing itself; wherein it differs
from an exception in the grant, which is always of part of the thing granted.(u)
It must, lastly, issue out of lands and tenements corporeal j that is, from some
inheritance whereunto the owner or grantee of the rent may have recourso to
distrein. Therefore a rent cannot be reserved out of an advowson, It common,
an office, a franchise, or the like.(w) But It grant of such annuity or sum may
operate as a personal contract, and oblige the grantor to pay tho money reserved, or subject him to an action of debt :(x) though it doth not affect the
inheritance, and is no legal rent in contemplation of la.w.41
There are at common law(y) three manner of rents, rent-service, rent-charge,
and rent-seck. Rent-service is so called *because it hath some corporeal
* 9.
service incident to it, as at the least fealty or the feodal oath of fidelity.(z) [4 ....
For, if a. tenant holds his land by fealty, and ten shillings rent, or by the eervice of ploughing the lord's land, and five shillings rent, these pecuniary rents,
Leing connected with personal services, are therefore called rent-service. .A nd
for these, in ease they be behind, or arrere, at the day appointed, tho lord may
distrein of common right, without reserving any special power of distress; provided he hath in himself the reversion, or future estate of the lands and tenements, after the lease or particular estate of the lessee or grantee is expireJ.(a)
A rent-charge is where the owner of the rent hath no future interest, or reverIlion expectant in the land: as where It man by deed maketh over to others hit!
whole estate in fee-simple, with a certain rent payable thereout, and adds to tho
deed a covenant or clause of distress, that if the rent be arrere, or behind, it
shall be lawful to distrein for the same. In this case the land is liable to the
distress, not of common right, but by virtue of the clause in the deed; and
therefore it is called a rent-charge, because in this manner the land is charged
with a distress for the payment of it.(b)U Rent-seck, reditus siccus, or barrenr) ('.0. utt. 14!.
(e) Ibid. 4i •
•) Ibid. H2.
Ibid. 4i.
M) Plowd. 13. 8 Rep.
(w) Co. Utt. 14!.

} .)

(.) Litt.l213.
(a) Co. Utt. 142.
(0) Lltt. 215.
(I) Co. Utt. 143.

J

does not go to or form assets for the payment of debts in the hands of the executor Of
administrator.
Doct. & Stud. Dial. 1., c.30. 1 Roscoe on Real Actions, 68, 35. 2 Woodd.
73. The case, however, which seems entirely conclusive in relation to this matter is
Aubin 118. Daly, 4 B. & Ald. 59, where by letters-patent the king granted to tho use of A.,
his heirs and assigns forever, an annuity of one thousand pounds to be paid out of his
revenue of 4i per cent. at Barbadoes and the Leeward Islands: it was held that this
annuity was personal property and passed under a will which purported to bequeath "all
tho rest, residue, and remainder of the testatrix's personal, estate."-SIJARSWOOD.
U There
can be no doubt but the lessee of tithes, an advowson, or any incorporeal
hereditament, would be liable to an action of debt for the rent agreed upon. See 2
Woodd. 69, where this passage is taken notice Of.-CHRISTIAN.
U A clear rent-charge
must be free from the land-tax, Bradbury liS. Wright, Dong. 625
~ CHRISTIAN.
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rent, is, in effect, nothing more than a rent reserved by deed, bu~ without any
clause of distreas."
There are also other species of rents, which are reducible to these three.
Rents of assize are the certain established rents of the freeholders and ancient
eopyholders of a manor,(c) which cannot be departed from or varied.
Thos6
of the freeholders are frequently called chief-rents, reditus capitales] and both
sorts are indifferently denominated quit-rents, quieti reditus; because thereby the
tenant goes quit and free of all other services. 'When these payments were
reserved in silver or white money, they were anciently called white-rents, blanch.
farms, reditus albi,(d) in contradistinction
to rents reserved in work, grain, or
*43] baser money, which were called *reditus nigri, or black-mail.(e) Rack-rent
is only a rent of the full value of the tenement, or near it. A fee-farm. rent
is a rent-charge issuinl? out of an estate in fee, of at least one-fourth of the value
of the lands, at the time of its reservation :(f) for a grant of lands, reserving
so considerable a rent, is indeed only letting lands to farm-in fee-simple, instead
of the usual methods for life or years."
These are the general divisions of rents; but the difference between them (in
respect to the remedy for recovering them) is now totally abolished; and all
persons may have the like remedy by distress for rents-seck, rents of assize, and
chief-rents, as in case of rents reserved upon lease.(g)1oiI
Rent is regularly due and payable upon the land from whence it issues, if no
particular place is mentioned in the reservation :(h) but in case of the king, the
payment must be either to his officers at the exchequer, or to his receiver in the
country. CO And strictly the rent is demandable and payable before the time
of sunset of the day whereon it is reserved ;(k) though perhaps not absolutely
due till midnight.(l)"
(.) 2 lost. 19.
(.) In Scotland thle kind of small payment
blanch-hold.ng. or red.IUl alba! jiT'JIIZ.
(.) 2 Inst, 19.
,,)Co. Litt. 143.

Ie called

(.) Stat. 4 Goo. II. c. 28.
(.) Co. Litt. 20L
I) 4 Rep. 73.
1) Co. Litt. 302. 1Andere. 253.
~I) 1Saund. 287. Pree. Chane. ~55. Salk. 578.

If land on which a rent-charge is granted is afterwards sold in parcels, and the grantee
levies the whole rent on one purchaser, the court of chancery will relieve him by a contribution from the rest of the purchasers, and restrain the grantee from levying UpOI;
him only. Cary, 2, 92.-CmTTY.
a The description of a rent-charge is correct as applied to England, where the statute
of quia empiores forbade subinfeudation; for there is therefore no connection of tenure
between the grantor and grantee.
In Pennsylvania, however. this statute was never in
force; and although the connection of tenure is merely nominal,-although
the whole
possibility of reverter upon failure of heirs is now vested in the commonwealth.-ye&
that mere transfer has not altered the character of the estate or the legal incidents
thereto annexed.
In Pennsylvania, therefore, a rent-service is not only where there is 8
reversion in the owner of the rent, as where a man grants an estate for life or years, reserving a rent, but also where he parts with the whole fee-simple, reserving a rent.
Distress is incident thereto of common right.
.A. rent-charge is confined to the cases
where the owner of land grants a rent thereout to a stranger, and by a special clause
grants him also a right to distrain for the rent if it should be in arrear: without such II
clause it would be a rent-seck.
Ingersoll VS. Sergeant, 1 Whart, 337. Franciscus VI.
Reigart, 4 Watts, 98: Renege VS. Elliott, 9 Watts, 262.-SHARSWOOD.
44 Mr. Hargrave is of opinion that the quantum of the rent is not essential to create
a fee-farm, (Co. Litt.144, n. 5,) where he differs from Mr. Douglas, who had thought that
a fee-farm was not necessarily a rent-charge, but might also be a rent-seck.
Doug. 627.
n. I.-CHRISTIAN.
.
.A. fee-farm rent is not necessarily a rent-charge.
Mr. Hargrave indeed thought that
it could only he a rent-service, and that the quantum of the rent was immaterial.
Co. Litt.
H3. n. 235. But in the case of Bradbury vs. Wright, Douglas Rep. 4 ed. 627, are notes
by the reporter himself and the late learned editor, which explain the mistake both of
Blackstone and Hargrave, and show, I think, satisfactorily, that the former is correct in
his account of the rent, except in calling it a rent-charge, which it may, but need not
necessarily, be.-CoLERIDGE.
45 That is, for such as has been paid for three years within twenty years before the
passing of that act, or for such as have been since created. 4 Geo. II. c. 28, s. 5. Doug.
627.-CHRISTIAN.
"If the lessor dies before sunset on the day upon which the rent is demandable, it is
~6
.
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With regard to the original of rents, something will be said in tne next cbapter; and, as to distresses and other remedies for thoir recovery, the doctrine
relating thereto, and the several proceedings thereon, these beiong properly to
the third part of our commentaries, which will treat of civil injuries, and the
taeans whereby they are redressed.

CHAPTER

IV.

OF TIlE FEODAL SYSTEM.

IT is impossible to understand, with any degree of accuracy, either the CIV1.
constitution of this kingdom, or the laws which regulate its landed property,
without some general acquaintance with the nature and doctrine of feuds, or
the feodal law: a system so universally received throughout Europe upwards
of twclve centuries ago, that Sir Henry Spelman(a) does not scruple to call it
the law of nations in our western world.' This chapter will be therefore dedieated to this inquiry. And though, in the course of our observations in this
and many other parts of the present book, we may have occasion to search
pretty highly into the antiquities of our English jurisprudence, yet surely no
industrious student will imagine his time misemployed, when he is led to eonsider that the obsolete doctrines of our laws are frequently the foundation ulJon
which what remains is erected; and that it is impracticable to comprehend
many rules of tho modern law, in a seholarlike, scientifical manner, without
having recourse to the ancient. Nor will those researches be altogether void
of rational entertainment as well as use: as in viewing the majestic ruins of
Rome or Athens, of Balbee or Palmyra, it administers both pleasure and instruction to compare them with the draughts of the same edifices, in their pristine
proportion and splendour.
*The constitution of feuds(b) had its original from tho military policy [*.r
of tho northern or Celtic nations, the Goths, the Huns, the Franks, the
a
Vandals, and the Lombards, who, all migrating from the same officina gentium,
as Crag very justly entitles it,(c) poured themselves in vast quantities into all
the regions of Europe, at the declension of the Roman empire. It was brought
by them from their own countries, and continued in their respective colonies as
the most likely means to secure their new acquisitions: and to that end, largo
districts or parcels of land were allotted by the conquering general to the
superior officers of tho army, and by them dealt out again in smaller parcels Ot
allotments to tho inferior officers and most deservin~ soldiers.(d) Theso allotments were called feoda, feuds, fiefs, or fees; which last appellation in the
(0) Of Parliaments. 67.
(.) V.JUT< fend. 19, eo,
(I) See Speltnan, of fends, and Wright, of tenures, per

tot.

•

(/l Wnght, 7.

clearly settled that the rent unpaid is due to his heir, and not to his executor; but, it
he dies aner sunset and before midnight, it seems to be the better opinion that it shall
go to the executor, and not to the heir. 1 P. Wms. 178. Toller on Executors, 177, 178.
~URISTIAN.
1 An intimate
acquaintance with the feodal system is absolutely necessary to the
attainment of a comprehensive knowledge of the first principles and progress of our
oonstitution. A.nd this subject, in my opinion, might with great propriety have preceded
the chapter upon parliament. The authority ot lord Coke upon constitutional questions
Ia greatly diminished by his neglect of the study of the feodal law; which Sir Henry
Spelman, who well knew its value and importance, feelingly laments :-" I do marvel
many times that my lord Coke, adorning our law with so many flowers of antiquity and
foreign learning, hath not turned into this field, from whence so many roots of our law
have,' of old, been taken and transplanted."
Spelm. Orig. of Terms. c. Viii.-CURISTIAN.
But Mr. Preston shows, contrary to the general opinion, that lord Coke was acquainted
with the laws of feuds, and their applicability to some portions at least of our system.
Preston on Estates, 1vol. 201.-CHITTY.
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northern langua~e(e) signifles a conditional stipend or rewnrd~(f)
Rewards or
stipends they evidently were; and the condition annexed to them 'was, that the
possessor should do service faithfully, both at home and in the wars, to him by
whom they were given; for which purposo he took the juramentum jidelitatis, or
oath of fealty :(g)2 and in case of tho breach of this condition and oath, by not
performing the stipulated service, or by dcserting the lord in battle, the lands
were again to revert to him who granted them.(h)
Allotments, thus acquired, mutually engaged such as accepted them to defend
*46] them: and, as they all sprang from *the same right of conquest, no part
could subsist independent of the whole; wherefore all givers as well as
receivers were mutually bound to defend each other's possessions. But, as that
could not effectually bo done in a tumultuous irregular way, government, and
to that purpose subordination, was necessary.
Every receiver of lands, or feudatory, was therefore bound, when called upon by his benefactor, or immediate
lord of his feud or fee, to do all in his power to defend him. Such benefactor
or lord was likewise subordinate to, and under the command of, his immediate
benefactor or superior; and so upwards to the prince or general himself: and
tho several lords were also reciprocally bound, in their respective gradations, to
protect the possessions they had given. Thus tho feodal connection was estaI') Spelm, 0108&.216.
(/) Pontoppldan, in his History of Norway, ""ge 290,
01... rrea lhat In the northern Ianguages odh algnlJica pro,...,'etal and aU tatum. Hence he derives the odloalright in those
eonntrt .. ; and thence too perhaps is derived the udal right
In Finland,.to.
See Mac Donal, Inst, part 2. Now, the
transposition of these northern 8yl\8bl~ .. aUodh,' will gITO us

the true etymology of the a/1odium, or absolute I'ropertyof
the feudists; as, by a .!mIlar combination of the lulter .ylIable with the word fu, (which signifies, we have seen, •
conditional reward or 8bpend,) fuodh or fwdum will denola
8tipendiary property.
(.) See this oath explained at large In Feud. I. 2, t.'1.
(l) Feud, Z.2, t; ~.

'Fealty, the essential feudal bond, is so necessary to the very notion of a feud that it
is a downright contradiction to suppose the most improper feud to subsist without it;
but the other properties or obligations of an original feud may be qualified or varied by
the tenor or express terms of the feudal donation. Wright, L. of Ten. 35. Fealty and
homage are sometimes confounded; but they do not necessarily imply the same thing.
Fealty was a solemn oath, made by the vassal, of fidelity and attachment to his lord.
Homage was merely an acknowledgment of tenure, unless it was performed as homagium
ligeum: that, indeed, did in strictness include allegiance as a subject, and could not be
renounced; but homagium non ligeum contained a saving or exception of faith due to other
lords, and the homager might at any time free himself from feudal dependence by renouncing the land with which he had been invested. Du Fresne Gloss.voc. Hominium,
Legius, et Fidelitas. Mr. Hargrave (in note 1 to Co. Litt. 68, a.) says, in some countries
on the continent of Europe, homage and fealty are blended together, so as to form one
enga~ement; and therefore foreign jurists frequently consider them as synonymous.
But 111 our law, whilst hoth continued, they were in some respects distinct: fealty was
sometimes done where homage was not due. And lord Coke himself tells us (1 lnst.
151, a.] fealty may remain where homage is extinct. So Wright (L. of Ten. 55, in note)
informs us that it appears not only from the concurrent testimony of all our most
authentic antient historians, (whom he cites,) but likewise from Britton, Bracton, The
Mirror, and Fleta, that homage and fealty were really with us distinct, though (generallY)
concomitant, engagements; and that homage (he-of course means ~um
non ligeuw
was merely a declaration of the homager's consent to become the military tenant u
certain of the lord's lands or tenements.
The short result appears to be that, whilst the tie of homage subsisted, fealty, though
acknowledged by a distinct oath, was consequential thereto; but that the converse did
not hold, as fealty might be due where homage was not.
The manner of doing homage and fealty is prescribed by the act of 17 Edw. II. st. 3,
which enactment abundantly proves the distinct nature of the two acknowledgments &t
that time.-CHITTl".
S 'j his is the same as all-hood in English, and is suggested as the derivation of allodium
In Woll. Religion of Nat. dd. p. 136.
This unquestionably is the true etymology, though Dr. Robertson adopts the derivation of allodium from an and lot, or allotment,-the
mode of dividing what was not
granted as stipendiary property; and he relates "the memorable story of the fierce sol
dier who refused to grant a sacred vase to his general, Clovis, the founder of the French
monarchy, who wished to return it, at the request of the bishop, to the church from
which it had been taken as spoil, by striking it violently with his battle-axe, and doelaring that "you should have nothing but that to which the lot gives you a right."
Hist of Ch. Y., 1 vol. notes" and 8.-CHRISTIAN.
428

OF TlUNGS.

46

bllshed, a proper military subjectiou was naturally introduced, and an army of
feudatories was always ready enlisted, and mutually prepared to muster, not
only in defence of each man's own several property, but also defence of the
whole, and of every part of this their newly-acqulred country ;(0 tho produce
of which constitution was soon sufficiently visible in the strength and spirit
with which they maintained their conquests.'
The universality and early use of this feodal plan, among all those nations
which in complaisance to the Romans we still call barbarous, may appcar from
what is recorded(k) of the Oimbrl and Teutones, nations of the same northern
original as those whom we have been describing, at their first irruption into
Italy about a century before the Christian era. They demanded of the Romans,

"ut martius populus aliquid. sibi terrae darei, quasi stipendium] creterum, ut vellet,
7IIanibu.satgue armis 8uis uieretur:" The sense of which may be thus rendered j
they desired stipendiary lands (that is, feuds) to be allowed them, to be held by
military and other personal serviccs, whenever their lord should call upon them.
This was evidently the same constitution that displayed itself more fully about
seven hundred years afterwards; when the Salii, Burgundians, and Franks broke
in upon Gaul, the Visigoths on *Spain, and the Lomburds upon Italy;
*
and Introduced with themselves this northern plan of polity, serving at [47
once to distribute and to protect the territories they had newly gained. And
from hence too it is probable that the emperor Alexander Severusll) took tho
hint of dividing lands conquered from the enemy among his generals and vic.
torious soldiery, duly stocked with cattle and bondmen, on condition of receiving
military service from them and their heirs forever.
Scarce had these northern conquerors established themselves in their new
dominions, when the wisdom of their ·constitutions, as well as their personal
valour, alarmed all the princes of Europe, that is, of those countries which had
formerly been Roman provinces, but had revolted, or were deserted by their old
masters, in the general wreck of the empire. Wherefore most, if not all, of
them thought it necessary to enter into the same or a similar plan of policy.
For whereas, before, the possessions of their subjects were perfectly allodial,
(that is, wholly independent, and held of no superior at all.) now they parcelled
out their royal territories, or persuaded their subjects to surrender up and retake
their own landed property, under the like feodal obligations of military fealty.(m)
(I) Wright, 8.
L. Plorus. L 3, c. 3.
(I) "&ta, 'l'U' dt /wddiw capta ... nl limila"';. due;b... <l
"'illlibm cWna •• I; ita ut wrum ita euent; Ii lueredes i/lorum
rnQitarent, me unquam ad privatos pertinereni ; di""n. aic...t ..... 1lo8 ... iWaturos, Ii ettam ..... ruN dife1lllertnl. dd(1)

didil Ia""
accq><1"allt;

hi. et anlmalia
<l _,
tit pol_I cola. quod
"" per in0pi4 ... homi"" .. .w per ", .. ctuUm
dutrermtur ruN ...""na barbarm, quod IU71"·uimu,,, flu
ducebat.".iEL Lomprld. in rita dla. Se-n-i.
(-) Wrigbt, 10.

'Mr. Hallam's account of the origin of the feudal system is different from that in the
text. His idea. is that the first division of lands was allodial j but that, the sovereign
gradually granting out his lands as beneficia, with the mutual obligation of protection and
defence, the allodial proprietor soon found his condition an insecure one In the state of
society which then existed, and willingly came under the obligation of rendering feudal
services in exchange for the powerful protection of the sovereign.
"Mr. Hallam
mentions a custom," says Mr. Justice Coleridge, "which, as occasioned by the same state
of society, certainly adds some credit to this theory: I mean the custom of commendation. This was a kind of personal feudism, The lord .....
as bound to protect the person
and his lands who so commended himself to him, for which he received a stipulated
sum of money, called salvamentum.
The vassal performed homage; but the connection had no reference to land, was not always burdened with the condition of military
service, and seems to have been capable of dissolution at the pleasure of che vassal."
This judicious annotator gives his assent to Mr. Hallam's account, and adds, "It is not
Burprisin~, however, that English lawyers should have adopted an opposite theory;
because, 1U England, the syatem, a8 a whole. was introduced at once by a powerful and
politic sovereign, who made it-what they assert it always was-a.l?reat political measure
of military defence. William received the fealty not only of his own vassals,-thoso
who held of him in chief,-but
of their vassals also; and thenceforward the oath ot
fealty to a subject in England
accompanied with the reservation to be found in Littleton's Precedent, given in 8. 85, Salce la Joy, que jeo cloy a nostre leigruur le roy."-SHAIlS·
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And thus, in the compass of a very few years, the feodal constitution, or the
doctrine of tenure, extended itself over all the western world," 'Which alteration
of landed property, in so very material a point, necessarily drew after it an
alteration of laws and customs: so that the feodal laws soon drove out tho
Roman, which had hitherto so universally obtained, but now became for .many
centuries lost and forgotten; and Italy itself (as some of the civilians, with
more spleen than judgment, have expressed it) belluinas, atque ferinas, immanesqul'
Lonqobardorum leges accepit.(n)
*48]
*But this feodal polity, which was thus by degrees established over all
the continent of Europe, seems not to have been received in this part 01
our island, at least not universally, and as a part of the national constitution.
tiJI the reign of William the Norman.(o) Not but that it is reasonable to beliove, from abundant traces in our history and laws, that even ill the times of
the Saxons, who were a swarm from what Sir William Temple calls the same
northern hive, something similar to this was in use; yet not so extensively, nor
attended with all the rigour that was afterwards imported by the Normans.
For the Saxons were firmly settled in this island, at least as early as the year
600: and it was not till two centuries after, that feuds arrived at their full vigour
and maturity, even on the continent of Europe.(p)
This introduction however of the feudal tenures into England, by king William,
does not seem to have been effected immediately after the conquest, nor by the
mere arbitrary will and power of the conqueror; but to have been gradually
established by the Norman barons, and others, in such forfeited lands as they
received from the gift of the conqueror, and afterwards universally consented
to by tho great council of the nation, long after his title was established. Indeed, from the prodigious slaughter of the English nobility at the battle of
Hastings, and the fruitless insurrections of those who survived, such numerous
forfeitures had accrued, that he was able to reward his Norman followers with
very large and extensive possessions: which gave a handle to the monkish historians, and such as have implicitly followed them, to represent him as having
by right of the sword seized on all the lands of England, and dealt them out
again to his own favourites,
.A. supposition, grounded upon a mistaken sense
of the word conquest; which in its feodal acceptation signifies no more than
acquisition t" and this has led many hasty writers into a strange historical mis(oj GraTin. Orig. l. 1, ~ 139.
(.) Spehn. Glos s, 218. Bract. I. 2, c.16,

f r,

(.) Crag. l. 2, t. 4-

5 The feudal constitutions
and usages were first reduced to writing about the year 1150,
by two lawyers of Milan, under the title of consuetudinea feudorum, and have been subjoined to Justinian's
Novels in nearly all the editions of the body of the Roman law.
Though this was the feudal law of the German empire, other states have modified this
law by the spirit of their respective constitutions.c-Cmrrr,
• To determine whether the appellation was or was not properly applied in its ordinary
sense to Willlam 1., it is necessary to consider the circumstances under which he mounted
the throne.
These circumstances will be best stated in the felicitous language of Hume,
In the 4th chapter of his History he says, "The duke of Normandy's first invasion of
the island was hostile; his subsequent administration was entirely supported by arms;
in the very frame of his laws he made a distinction between the Normans and English,
to the advantage of the former; he acted in every thing as absolute master over the
nativcs, whose interest and affections he totally disregarded; and if there was an interval
when he assumed the appearance of a legal sovereign, the period was very short, and
was nothing but a temporary sacrifice, which he, as has been the case with most conquerors, was obliged to make, of his inclinations to present policy. Scarce any of those
revolutions which, both in history and in common language, have always been denominated conquests, appear equally violent, or were attended with so sudden an alteration
both of power and property.
The Normans and other foreigners who followed the
standard of William. having totally subdued the natives, pushed the right of conquest to
the utmost extremity against them.
Except the former conquest of England by the
Saxons themselves, who were induced by peculiar circumstances to proceed even to the
extermination of the natives, it would be difficult to find in all history a revolution more
destructive or attended with a more complete subjection of the inhabitants.
Contumely
aeems to have been wantonly added to oppression, and the natives were universally
reduced to such a state of meanness and poverty that the English name became a term
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take, and one which, upon the slightest examination, will *be found to [*49
be most untrue. However, certain it is, that the Normans now began
to gain very large possesslons in England; and their regard for the Ieodal law
under which they had long lived, together with the king's recommendn-ion of
this policy to the English, as the best way to put themselves on a military footi ng,
and thereby to prevent any future attempts from the continent, were probably
the reasons that prevailed to effect its establishment here by law. And, though
the time of this great revolution in our landed property cannot be ascertained
with exactness, yet there are some circumstances that may lead us to a probable
conjecture concerning it. For we learn from the Saxon chronicle,( q) that in the
nineteenth year of king William's reign an invasion was apprehended from Denmark j and the military constitution of the Saxons being then laid aside, and
no other introduced in its stead, the kingdom was wholly defenceless; which
occasioned the king to bring over a large arm)' 'If Normans and Bretons, who
were quartered upon every landholder, and greatly oppressed the people. Thi8
apparent weakness, together with the grievances occasioned by a foreign force,
might co-operate with the king's remonstrances, and the better incline the nobility to listen to his proposals for putting them in a posture of defence. For as
soon as the dan!?er was over, the king held a great council to inquire into the
state of the nation ;(r) the immediate consequence of which was the compiling
of the great survey called domesday-book, which was finished in the next year:
and in the latter end of that very year the king was attended by all his nobility
at Sarum; where all the principal landholders submitted their lands to the yoke
of military tenure, became the king's vassals, and did homage and fealty to his
person.(s) This may possibly have been the era of formally introducing the
feodal tenures by law; and perhaps the very law, thus made at the council of
Sarum, is that which is still extant,(t) *and couched in these remarkable
[50
words :-" Statuimus, ut omnes tiber! homines fadere et sacramento affirment,

quod intra et extra universum regnum Anqlio: Wilhelmo regi domino suo jideles esse
volunt i terras et honoree illius omni jidelitate ubique servare cum eo, et contra inimicos
et alienigenas defetulere:" The terms of this law (as Sir Martin Wright has observed)(u) are plainly feodal: for, first, it requires the oath of fealty, which
made, in the sense of the feudists, every man that took it a tenant .01' vassal:
and, secondly, the tenants obliged themselves to defend their lords' territories
and titles against all enemies foreign and domestic. But what clearly evinces
the legal establishment of this system, is another law of the same collection,(w)
which exacts the performance of the military feodal services, as ordained by the
general council :-" Omnes comites, et barones, et milites, et servientes, et universi liberi

homines totius regni nostri prtedicti, habeant et teneant se semper bene in armis et in
equis, ut decet et oportet: et sint semper prompti et beneparati, ad servitium suum integrum nobis explendum et peragendum, cum opus juerit: secundum quod nobis debent
de feodis et tenementis suis de jure facere, et sicut illis statuimus per commune concilium totius regni nostri pradicti:"
This new polity therefore seems not to have been imposed by the conqueror,
but nationally and freely adopted by the general assembly of the whole realm,
in the same manner as other nations of Europe had before adopted it, upon the
same principle of self-security. And, in particular, they had the recent example
of the French nation before their eyes; which had gradually surrendered up all
its allodial or free lands into the king's hands, who restored them to the owners
as a beneficium or feud, to be held to them and such of their heirs as they pre-

J!)

1085.
Ru: Itnuit magnum etmet1ium, t! graU6.ermona
cu'" tuil prvctT1bu1 de hac terra ; quo modo inookrtlur, t! a quibfu hominibu.. ehron. Sas; iUd.
(.) Om .... prlnli4 Unmtu,
.. WIt twIze mdWril
per Iotam ,Angli4m, tjw ~I'~
tun!, t! om"" .. iUi
.&.D.

p)

It

tubd,·dtrt, <ius']Ut fiu:ti tun! """,Ui, ac ei .fi<klitatil juramenta prlUtiUrunt, .. contra aliol <]UOICU"'l'" iIl;.fo""
futuro..
Ohron. Saz • .&.D. 1086.
Cap. 1>2. Wilko 228.
• Tenures, 66.
• Cap. 68. Wilk. 288.

t.~

of reproach, and several generations elapsed before one family of Saxon pedigree Willi
raised to any considerable honours."
If these facts do not denote a conquest, in the ordinary sense of that wora, then, to
'~iI\1"'e,it will be difficult to prove that the Saxons were a conquered people.e-Carrrr.
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vlously nominated to the king: and thus by degrees all the allodial estates ir
France were converted into feuds, and the freemen became the vassals of tho
crown.(x)T The only difference between this change of tenures in France, and
*51] that in Englund, was, that the former was effected gradually *by the con.
sent of private pcrsons; the latter was done at once, all over England'
by the common consent of the nation.(y)
In consequence of this change, it became a fundamental maxim and necessary
principle (though in reality a mere fiction) of our English tenures, "that the
king is the universal lord and original proprietor of all the lands in his kingdom :Cz) and that no man doth or can possess any part of it, but what has
mediately or immediately been derived as a gift from him, to be held upon
feodal services." For this being the real case in pure, original, proper feuds,
other nations who adopted this system were obliged to act upon the same
supposition, as a substruction and foundation of their new polity, though the
fact was indeed far otherwise. And, indeed, by thus consenting to the introduction of feodal tenures, our English ancestors probably meant no more than
to put the kingdom in a state of defence by establishing a military system; and
to oblige themselves (in respect of their lands) to maintain the king's title and
territories, with equal vigour and fealty as if they had received their lands from
his bounty upon these express conditions, as pure, proper, beneficiary feudatories. But whatever their meaning was, the Norman interpreters, skilled in all
the niceties of the feodal constitutions, and well understanding the import and
extent of the feodal terms, gave a very different construction to this proceeding: and" thereupon took a handle to introduce not only the rigorous doctrines
which prevailed in the duchy of Normandy, but also such fruits and dependencies, such hardships and services, as were never known to other nations;(a) as
if the English had, in fuct as well as theory, owed every thing they had to the
bounty of their sovereign lord.
Our ancestors, therefore, who were by no means beneficiaries, but had barely
*59. consented to this fiction of tenure from *the crown, as the basis of a
..] military disciJ?line, with reason looked upon these deductions as grievous
impositions, and arbitrary conclusions from principles that, as to them, had no
foundation in truth.(b) However, this king and his son William Rufus kept up
with a high hand all the rigours of the feodal doctrines: but their auecessor
Henry I. found it expedient, when he set up his pretensions to the crown, to
promise a restitution of the laws of king Edward the Confessor, or ancient
Saxon system; and accordingly, in the first year of his reign, granted a
charter,(c) whereby he gave up the greater grievances, but still reserved the
fiction of feodal tenure, for the same military purposes which engaged his
father to introduce it. But this charter was gradually broken through, and the
former grievances were rcvived and aggravated, by himself and succeeding
princes; till in the reign of king John they became so intolerable, that they
occasioned his barons, or principal feudatories, to rise up in arms against him;
which at length produced the famous great charter at Runing-mead, which,
with some alterations, was confirmed by his son Henry
And, though its
Immunities (especially as altered on its last edition by his son)(d) are very
greatly short of those' granted by Henry I., it was justly esteemed "at the time
a vast acquisition to English liberty.
Indeed, by the further alteration of
tenures that has since happened, many of these immunities may now appear,
~o a common observer, of much less consequence than they really were when

m.

(0) lIIontesq. f'p. L. b• .31, c. 8.
(r) Pharaoh thus acquired the dominion of all the lands In
Egypt, and granted them out to the Egyptians, rese rvlng an
~UaI render of the fifth part of their valne. Oen. Co xlvii.
(0) !lbut fuil in lilY, tt =nt d. luy a1 conlm<ncement.
M.

(a) Spe\m. offends. Co 28.
(l) Wright, 81.
(.) L. L. Hen. L Co 1(") 9 Hen. ill.

~ Edw.l1L 65.

f I do not understand Montesquieu, in the chapter cited, to say that all the allodim
lands in France were surrendered up into the king's hands and taken again 118 fiefs.
Down to a late period, the presumption of law in the southern provinces of France M to
land WII8 that it WII8 allodial until the contrary WII8 shown. See Hallam's Mid9le Ages, ch,

2.
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granted: but this, properly considered, will show, not that the acquisitions
under John were small, out that those under Charles were greater. And from
nence also arises another inference; that the liberties of Englishmen are not (as
some arbitrary writers would represent them) mere infringements of the king's
prerogative, extorted from our princes by taking advantage of their weakness;
but a restoration of that ancient constitution, of which our ancestors had been
defrauded by tho art and finesse of the Norman lawyers, rather than deprived
by the force of the Norman arms.
*Having given this short history of their rise and progress, we will
*
next consider the nature, doctrine, and principal laws of feuds; wherein [~
we shall evidently trace the groundwork of many parts of our public polity, and
also the original of such of our own tenures as were either abolished in the
last century, or still remain in force.
The grand and fundamental maxim of all feodal tenure is this: that ull lands
were originally granted out by the sovereign, and are therefore holden, either
mediately or immediately, of the crown. The grantor was called the proprietor,
or lord: being he who retained the dominion or ultimate property of the feud
or fee; and the grantee, who had only the use and possession, according to the
terms of the grant, was styled the feudatory, or vassal, which wus only another
name for the tenant, or holder of the lands; though, on account of the prejudices
which we have justly conceived against the doctrines that were afterwards
grafted on this system, we now use the word vassal opprobriously, as synonymous to slave or bondman," The manner of the grant was by words of
gratuitous and pure donation, dedi et concessi; which are still the operative
words in our modern infcodations or deeds of feoffment, This was perfected by
the ceremony of corporal investiture, or open and notorious delivery of possession in the presence of the other vassals; which perpetuated among them the
era of the new acquisition, at a time when the art of writing was very little
known; and therefore the evidence of property was reposed in the memory of
the neighbourhood; who, in case of a disputed title, were afterwards called upon
to decide the difference, .not only according to external proofs, adduced by
the parties litigant, but also by the internal testimony of their own private
knowledge.
Hesides an oath of fealty,' or profession of faith to the lord, which was the
8 Nothing, I think, proves more strongly the detestation
in which the people of this
country held the feudal oppressions, than that the word vassal, which once signified a
feudal tenant or grantee of land, is now synonymous to slnve ; and that the word villain,
which once meant only an innocent, inoffensive bondman, has kept its relative distance,
and denotes a person destitute of every moral and honourable principle, and is become
one of the most opprobrious terms in the English language.e-Cnarsrrxx,
May it not be assumed that the system produced a moral debasement equivalent to
the political degradation which it inflicted, and that, although villain. originally meant
nothing more than bondman, or labourer, it became afterwards, as we have seen, expressive of moral turpitude, from the vices which the system necessarily engendered in
Ita victims ?-CHITTY.
• Sec ante, note 2 to this chapter, observing, in addition to what is there said, that lands
held in frankalmoigne, or at will, according to common law, not affected by custom, form
exceptions to the general rule that fealty is incident to all manner of tenures.
1 Jnst.
93, 9.. b. It should also be remarked that no one who has not an estate in fee-simple or
fee-tail, either in his own right or in right of another, was entitled either to receive, or
even to do, homage. 1 lnst. 66, b., 67, 8. Homage, indeed, seems to have been properly
incident to tenure by knight's service only: at least, wherever homage was parcel of a
tenure, that was held to afford a presumption that the tenure was by knight's service,
unless the contrary could be proved. 1 Inst, 67, b. Whilst homage continued, it was
far from being a mere ceremony; for the performance of it, where it was due, materially
concerned both lord and tenant in/oint of interest and advantage. To the lord it was
of consequence, because, till he ha received homage from the heir, he was not entitled
to the wardship of him and of his land; unless the lord had the seignory for life or years
only, in which case he could not take homage, and therefore was allowed wardship without that previous act. To the tenant the homage was scarce of 1e.~8importance; for.
anciently, every kind of homage, when received, but not before, bound. the lord to keen
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parent of our oath of allegiance, the vassal or tenant upon Investiture did
usually homage to his lord; openly and humbly kneeling, being ungirt, un
*54] covered, *and holding up his hands both together between those of the
lord, who sate before bim; and there professing, that" he did become his
man, from that day forth, of life and limb and earthly honour:" and then
he received a kiss from his lord.(e) Which ceremony was denominated
homagium, or manhood, by the feudists, from the stated form of words, deuenio

vester homo.C!)
'When the tenant had thus professed himself to be the man of his superior or
lord, the next consideration was concerning the service which, as such, he was
bound to render, in recompense for the land that he held. This, in pure, proper,
nnd original feuds, was only twofold; to follow, or do suit to, the lord ill hiR
courts in time of peace; and in his armies or warlike retinue, when necessity
called him to the field. The lord was in early times, the legislator and judge
over all his feudatories: and therefore the vassals of the inferior lords were
bound by their fealty to attend their domestic court barons,(g) (which were
instituted in every manor or barony for doing speedy and effectual justice to
all the tenants,) in order as well to answer such complaints as might be alleged
against themselves, as to form a jury or homage for the trial of their fellowtenants: and upon this account, in all the feodal institutions both here and on
the continent, they are distinguished, by the appellation of the peers of the
court; pares curtis, or pares curire. In like manner the barons themselves, or
lords of inferior districts, were denominated peers of the king's court, and
were bound to attend him upon summons, to hear causes of greater consequence
in the king's presence, and under the direction of his grand justiciary; till in
many countries the power of that officer was broken and distributed into other
courts of judicature, the peers of the king's court still reserving to. themselves
*55] (in *almost every feodal government) the right of appeal from those subordinate courts in the last resort. The military branch of service consisted in attending the lord to the wars, if called upon, with such a retinue, and
for such a number of days, as were stipulated at the first donation, in proportion
to the quantity of the land.
At the first introduction of feuds, as they were gratuitous, so also they were
precarious, and held at the will of the lord,(h) who was then the sole jud~('
whether his vassal performed his services faithfully. Then they became certuis
for one or more years. Among the ancient Germans they continued only from
year to year; an annual distribution of lands being made by their leaders in
their general councils or assembles.(i) This was professedly done lest their
thoughts should be diverted from war to agriculture, lest the strong should
encroach upon the possessions of the weak, anti lest luxury and avarice should
be encouraged by the erection of permanent houses, and too curious an attention to convenience and the elegant superfluities of life. But, when the general
migration was pretty well over, and a peaceable possession of the new-acquired
settlements had introduced new customs and manners; when the fertility of the
soil had encouraged the study of husbandry, and an affection for the spots they
had cultivated be~an naturally to arise in the tillers; a more permanent degree
of property was introduced, and feuds began now to be granted for the life of
the feudatory.(k) But still feuds were not yet hereditary j though frequently
(.) IJtQ85.
(f) It was an observation of Dr. Arbuthnot tbat tradition
nowhere preserved 80 pure and Incorrupt as among
chUJren, whooe games and plays are dehvered down Invarla·
bly from one generation to another, Warburton's Notes on
Pope, vi. 134, 8S. It will not, I hope, be thoul;ht puerile to
remark, In confirmation of this observation, that In- one of
onr ancient Juvenile pastimes (the l.ng I am or ban1inda oC
Julina Pollux, On<muU/ic, I.9, c. 7) the ceremonl ... and Ianguage offoodal homage are preserved with great exactn ....
WIll

(')EWd.1. 2, t.65.
(A) JiWd. I. 1, t. 1.
(Il Tb1lO Tacitna, (dt Mor. Il<nn. c. 26:}Uagriabuni~ern.
per mcu OCCUpantUT; ana per anf1.Ol mutant:'
And Ctesar,
yet more fnlly, (dt bdl. Gall. L 6, c. 21:)" Neqra quiIqua ..
agrimodumcutumauljlna
propriOl haW:.td magim'at&l
d. principa, tn annOl lingulos, genltlnu d rognatiOlulnu
hominum qui una cot..... nt, quantu", eU d quo /oeD mum
ut, attribuuftt agri, Ilt<Jtu annapost alia tra..uire CfJ{JImI."
(l) R:ud. L 1, t. L

the tenant free from every molestation for services due to the lord paramount, (if there
wore any such,) and to defend his title to the land against all others; though in BUbsequent times this implication of acquittal and warranty hecame peculiar to homage
.,"m:atrd
Hargrave's note to Co. Litt. 67, b.-CHITTY.
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~anted, by the favour of the lord, to the children of the former possessor; till
in process of time it became unusual, and was therefore thougnt hard, to rejeC\
the heir, if he were capable to perform the services :(l) and therefore infanta,
women, and professed monks, who were incapable of *bearing arms, -*56
were also incapable of succeeding to a genuine feud. But the heir, when L
admitted to the feud which his ancestor possessed, used generally to pay a fine
or acknowleogment to the lord, in horses, arms, money, and the like, for such
renewal of the feud: which was called a relief, because it raised up and reestablished the inheritance, or, in the words of the feodal writers, <incertam f.t
caducam hereditatem relevabat." This relief was afterwards, when feuds became
absolutely hereditary, continued on the death of the tenant, though the original
foundation of it had ceased.
For in process of time feuds came by degrees to be universally extended
bcyond the life of the first vassal, to his sons, or perhaps to such one of them as
the lord should name; and in this case the form of the donation was strictly
observed: for if a feud was given to a man and his sons, all his sons succeeded
him in equal-portions: and, as they died off, their shares reverted to their lord,
and did not descend to their children, or even to their surviving brothers, as not
being specified in the donation.(m) But when such a feud was given to a man
and his heirs, in general terms, then a more extended rule of succession took
place; and when the feudatory died, his male descendants in infinitum were admitted to the succession. When any such descendant, who thus had succeeded,
died, his male descendants were also admitted in the first place; and, in defect
of them, such of his male collateral kindred as were of the blood or lineage of
tho first feudatory, but no others. For this was an unalterable maxim in feodal
succession, that" nono was capable of inheriting a feud, but such as was of the
blood of, that is, lineally descended from, the first feudatory."(n)
And the descent being thus confined to males, originally extended to all the males alike;
ull the sons, without any distinction of primogeniture.isucoeeding to equal portions of the father's feud. But this being found upon many accounts inconvenient, (particularly, by dividing the services, and thereby weakeninrr the
!ltren~th of the feodal union.) and honorary feuds (or titles of nobility) being
now introduced, which were not of *a divisible nature, but could only r*5'/
he inherited by the eldest son;(o) in imitation of these, military feuds ~
(or those we are now describing) began also in most countries to descend,
aecording to the same rule of primogeniture, to the eldest son, in exclusion of
all the rest.(p)
Other qualities of feuds were, that the feudatory could not aliene or dlSP06U
of his feud; neither could he exchange, nor yet mortgage, nor even devise it by
will, without the consent of tho lord.(q) For tho reason of conferring tho feud
being the personal abilities of the feudatory to serve in war, it was not fit he
should be at liberty to transfer this gift, either from himself, or from his posterity
who were presumed to inherit his valour, to others who might prove less able.
And, as the feodal obligation was looked upon as reciprocal, the feudatory being
entitled to the lord's protection, in return for his own fealty and service; therefore the lord could no more transfer his seignory or protection without eonsen t
of his vassal, than the vassal could his feud without consent of his lord :(r) it
being equally unreasonable, that the lord should extend his protection to a
persoll to whom he had exceptions, and that the vassal should owe subjection to
a superior not of his own choosing.
These were the principal, and very simple, qualities of the genuinE.'or original
feuds; which were all of a military nature, and in the hands of military persons:
though the feudatories, being under frequent incapacities of cultivating and
manuring their own lands, soon found it necessary to commit part of them to
Inferior tenants: obligin~ them to such returns in service, corn, cattle, or money,
fiR might enable the chief feudatories to attend their military duties without
(I) Wright, 14(-)lbld.17.
(-) Ibid. 183.
(0) Feud. 2, to 5.5.

Wright, 32.
ell Ibid. 29.
Ibid. 30.
CJO)
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ilistraction: which returns, or reditus, were the original of rents, anti by these
means the feodal polity was greatly extended; these inferior feudatories (who
held what are called in the Scots law" rere-flefs") being under similar obligations
of fealty, to do suit of court, to answer the stipulated renders or rent-service,
~58] and to promote the welfare of their immediate superiors or lords.(s) *But
this at the same time demolished the ancient 'simplicity of feuds; and an
inroad being once made upon their constitution, it subjected them, in a course
of time, to great varieties and innovations.
Feuds began to be bought and sold,
and deviations were made from the old fundamental rules of tenure and succesIlion; which were held no longer sacred, when the feuds themselves no longer
continued to be purely military.
Henco these tenures began now to be divided
into jeoda propria et impropria, proper and improper feuds; under the former of
which divisions were comprehended such, and such only, of which we have
before spoken; and under that of improper or derivative feuds were comprised
all such as do not fall within the other descriptions; such, for instance, as were
originally bartered and sold to the feudatory for a price; such as were held upon
base or less honourable services, or upon a rent, in lieu of military service; such
as were in themselves alienable, without mutual license; and such as might.
descend indifferently either to males or females. But, where a difference was
not expressed in the creation, such new-created feuds did in all respects follow
the nature of an original, genuine, and proper feud.(t)
But as soon as the feodal system came to be considered in the light of a civil
establishment, rather, than as a military plan, the ingen1!ity of the same ages,
which perplexed all theology with the subtilty of scholastic disquisitions, and
bewildered philosophy in the mazes of metaphysical jargon, began also to exert
its influence on this copious and fruitful subject: in pursuance of which, the
most refined and oppressive consequences were drawn from what originally was
a plan of simplicity and liberty, equally beneficial to both lord and tenant, and
prudently calculated for their mutual protection and defence. From this one
foundation, in different countries of Europe, very different superstructures have
been raised: what effect it has produced on the landed property of England will
appear in the following ohapters,"
(.) Wrlght, 20.

(I) Feud. 2, to 7.

10 This, for so concise a treatise, is perhaps the most luminous that has been written
upon the subject of the feudal system. However, in addition to it, I should stron~ly
recommend to the student's perusal the treatise on feuds and tenures by knight-service
among the posthumous works of Sir Henry Spelman, Dalrymple on Feudal Property,
and a very elaborate note upon the subject by Mr. Butler, among his annotations upon
Coke Littleton. Co. Litt. 191, a.-ARCHBOLD.
Upon the subject of the feudal system, its rise and decline, its spirit, and the comparative evils and benefits of which it was the cause, I cannot do better than refer the reader
to Mr. Hallam's masterly disquisition, Middle Ages, ch. 2, part 2.-CoLERIDGE
.
. Upon the subject of this and the following chapters the student is recommended to
study the excellent Essay on Feudal Pro:perty, by Sir John Dalrymple, an author who,
notwithstanding some errors on antiquarian points of little importance, cannot be too
highly praised for the philosophical accuracy and elegance with which he hns treated a
subject that most writers contrive to render extremely obscure and repulsive.e-Swssr.
I may be allowed to add that Sullivan's Lectures on Feudal Law is a work copious in
detail, and exhibiting ably, among other topics, the influence of the feodal system upon
the modem law of tenures. Sir Martin Wright's Introduction to the Law of Tenures is
one of the most accurate and profound of the essays on this topic, and is worthy of the
most attentive study. Craig de Feudis, lord Mansfield thought, was much to be preCerred to any juridical work which England had then produced. The thirtieth and
iliirty-first books of Montesquieu's Spirit of Laws may be read with advantage, as also
Robertson's History of Charles V., and an excellent Lecture on Feudal I~w-Lect. X.in Hoffman's Legal Outlines.e-Saasswocn,
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IN this chapter we shall take a short view of the ancient tenures of our Buglisn estates, or the manner in which lands, tenements, and hereditaments, might
have been holden, as the same stood in force, till the middle of the last
century. In which we shall easily perceive, that all the particularities, all the
seeming and real hardships, that attended those tenures, were to be accounted
for upon feodal principles and no other; being fruits of, and deduced from, the
feodal policy.
Almost all the real property of this kingdom is, by the poliey of our laws,
supposed to be granted by, dependent upon, and holden of, some superior lord,
by and in consideration of certain services to be rendered to the lord by the
tenant or possessor of this property. The thing holden is therefore styled a
tenement, the possessors thereof tenants, and the manner of their possession a
tenure. Thus all the land in the kingdom is supposed to be holden, mediately
or immediately, of the king, who is stylcd the lord paramount, or above all.
Such tenants as held ·under the king immediately, when they granted out portions of their lands to inferior persons, became also lords with respect to those
inferior persons, as they were still tenants with respect to the king,l and, thus
partaking of a middle nature, were called mesne, or middle, lords. So that if
the king ~ranted a manor to A., and he granted a portion of the land to B., now
B. was said to hold *of A., and A. of the king; or, in other words, B. held [*60
his lands immediately of A., but mediately of the king. The king therefore was styled lord paramount; A. was both tenant and lord, or was a mesno
lord: and B. was called tenant paravail, or the lowest tenant; being he who
was supposed to make avail, or profit of the land.(a) In this manner are all
the lands of the kingdom holden, which are in the hands of subjects: for,
according to Sir Edward Coke,(b) in the law of England we have not properly
allodium; which, we have seen,(c) is the name by which the feudists abroad
distinguish such estates of the subject, as are not holden of any superior. So
that at the first glance we may observe, that our lands are either plainly feuds,
or partake very strongly of the feodal nature.
All tenures being thus derived, or supposed to be derived, from the king,
those that held immediately under him, in right of his crown and dignity, wero
called his tenants in capite, or in chief; which was the most honourable species
of tenure, but at the same time subjccted the tenants to greater and more
burthensome services, than inferior tenures did.( d) This distinction ran
through all the different sorts of tenure, of which I now proceed to give an
account.
I. There seems to have subsisted among our ancestors four principal species
of lay tenures, to which all others may be reduced: the grand criteria of which
were the nature of the several services or renders, that were due to the lords
from their tenants. The services, in respect of their quality, were either free or
base services; in respect of their quantity and the time of exacting them, were
either certain or uncertain. Free services were such as were not unbecoming
the character of a soldier or a freeman to perform; *as to serve under [*61
his lord in the wars, to pay a sum of money, and the like. Base services
(a) I Inst. 296.
ee) 1 loot. I.
(.) Page 41.
(4) In the Germ:m!e conotltntlon, tho electors, the bishops,

the secular princes, the imperIal cltles, .tc~ whIch h",,1
directly from the emperor, are called tho imnvdtaU mice
of the empire,-<lll other landholders belng dcaomlaated
mtduzlt ones. }fod. Un. illst. xlilL 61.
.

1William the First and other feudal sovereigns, though they made large and numerous
grants of lands, always reserved a rent, or certain annual payments, (commonly very
trifling,) which were collected by the sheriffs of the counties in which the lands lay. to
show that they still retained the dominium direetum. in themselves. Madox, Hist. Exoh. Co
10. Cn,ig de Feud. 1. 1, c. 9.-CUITTY.
I
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were such as ware only fit for peasants or persons of a servile rank; as to
plough the lord's land, to make his hedges, to carry out his duug, or other
mean employments.
The certain services, whether free or base, were such as
were stinted in quantity, and could not be exceeded on any pretence; as, to
pay a stated annual rent, or to plough such a field for three days. The uncertain
depended upon unknown contingencies;
as, to do mil'tary service in person, or
pay an assessment in lieu of it, when called upon; or to wind a horn whenever
the Scots invaded the realm; which are free services: or to do whatever the
lord sho l~d command; which is a base or villein service.
From she various combinations of these services have arisen the four kinds
of lay tenure which subsisted in England, till the middle of the last century;
and three of which subsist to this day. Of these Braoton (who wrote under
Henry the Third) seems to give the clearest and most compendious account, of
any author ancient or modern iCe) of which the following is the outline or
abstract.C!)
"Tenements are of two kinds, frank-tenement and villenage. And,
of frank-tenements, some are hcld freely in consideration of homage and knightservice; others in free-socage with the service of fealty only." And again,(g)
" of villenages some are pure, and others privileged.
He that holds in pure villenage shall do whatever is commanded him, and always be bound to an uncertain service. The other kind of villenage is called villein-socage; and these
villein-soemen do villein services, but such as are certain dnd determined."
Of
which the sense seems to be as follows: first, where the service was free but
uncertain, as military service with homage, that tenure was called the tenure in
*69] *chivalry, per servitium militare, or by knight-service.
Secondly, where the
.., service was not only free, but also certain, as by fealty only, by rent and
fealty, &c., that tenure was called liberum socaqium, or free-soeage.
These were
the only free holdings or tenements j the others were villenous or servile, a6
thirdly, whero the service was base in its nature, and uncertain as to time and
quantity, the tenure was pUTum villenagium, absolute or pure villenage. Lastly,
where the service was base in its nature, but reduced to a certainty, this was still
villenage, but distinguished from the other by the name of privileged villenage,
villenaqium. privilegiatum; or it might be still called socage, (from the certainty
of its services,) but degraded by their baseness into the inferior title of villanum
socaqium, villein-socage.
I. The first, most universal, and esteemed tho most honourable species of
tenure, was that by knight-service, called in Latin servitium militare; and in law.
French, chivalry, or service de chivaler, answering to the fief d'haubert of the Nor.
mans,(h) which name is expressly given it by the Mirrour.(O
This differed in
very few points, as we shall presently see, from a pure and proper feud, being
entirely military, and the general effect of the feodal establishment in England.
To make a tenure by knight-service, a determinate quantity of land Was neoessary, which was called a knight's fee,feodum militare; the measure of which in
3 Edw. I. was estimated at twelve plough-Iands,(k) and its value (though it varied
with the times)(l) in the reigns of Edward I. and Edward II.em) was stated at
201. per annum." And he who held this proportion of land (or a whole fee) by
(0) L 4, IT. 1, Co 28.
(I) Ttntnunlorun. aliud
a1iud ~.7knagium. Item;
liberorum aliud !mdu7' Ii,,"," pro hornagio d ....-n/io " ..1;'
Carl; al.ud in libero IOCt1gio
cum foWilatt lantum. ll.
(,) Yilknaginrum aliud purum, aliud frl"'Uuialum.
Qui
Itnd in pu-o ri/knagio facid qu.cquid .. prlUtptum fu .... t,
III ,.,nJlO7'ImtbilU7' ad incerla. .Aliud gm ... ri/knaflti d""'UT

m,.rum,

n1lanum IOCtlgium; tl h~umwdi rillani 'ocw<nn~1IQ
facium sercitia; ltd COTta, d dtlerminala. ~ 5(l) Spelm.. OJ ose, 219.
(I) C. 2, 127.
(II) Puidi. 3 Edw. I. Co. Lltt. 00.
(I) 2 JOBt. 596.
(-)8tat. W.. tm.l, Co 36. Stat. <k mait. l Edw. n. Co.
Lilt. 69.

• I Mr. Selden contends that a knight's fee did not consist of land of a fixed extent or
value, but was as much as the king was pleased to grant upon the condition of having
the service of one knight. Tit. of Hon. p. 2, c. 5, 8. 17 and 26. This is most probable:
besides, :t cannot be supposed that the same quantity of land was everywhere of the
same value.-CHRISTIAN.
Upon the questions of the extent and value of a knight's fee there are tI!any opinions,
and it seems hardly possible in the present day to arrive at any certainty. With regard
to the value it varied undoubtedly; but it can hardly be said to have varied "",itb tba
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knight-service, was bound to attend his lord to the wars for forty iays III every
year, if called upon j(n) which attendance was his reditus or return, his rent or
service for the land he claimed to hold. If he held only half a knight's fee, he
was only bound to attend twenty days, and so in proportion.(o)
And there is
reason to *apprehend, that this service was the whole that our ancestors [*63
meant to subject themselves to; the other fruits and consequences of this
tenure being fraudulently superinduced, as the regular (though unforeseen) ap·
pendages of the feodal system.
This tenure of knight-service had all the marks of a strict and regular feud:
it was granted by words of pure donation, dedi et conces8ij(p) was transferred
by investiture or delivering corporal possession of the land, usually called livery
of seisin j and was perfected by homage and fealty. It also drew after it these
seven fruits and consequences, as inseparably incident to the tenure in chivalry;
vis., aids, relief, primer seisin, wardship, marriage, fines for alienation, and escheat:
all which I shall endeavour to explain, and to show to be of feodal original!
1. Aids were originally mere benevolences granted by the tcnant to his lord,
III times of difficulty and distress j(q) but in process of time they grew to be considered as a matter of right, and not of discretion. These aids were principally
three j first, to ransom the lord's person, if taken prisoner; a necessary eonseliuence of the feodal attachment and fidelity: insomuch that the neglect of doing
it, whenever it was in the vassal's power, was by the strict rigour of the feodal
law an absolute forfeiture of his estate.(r)
Secondly, to make the lord's eldest
80n a knight; a matter that was formerly attended with great ceremony, pomp,
and expense. This aid could not be demanded till the heir was fifteen years old,
or capable of bearing arms :(8) the intention of it being to breed up the eldest
son and heir-apparent of the seignory, to deeds of arms and chivalry, for tho
better defence of the nation. Thirdly, to marry the lord's eldest daughter, by
giving her a suitable portion: for daughters' portions were in those daYR extremely slender, few lords being able to save much out of *their income -*64
for this purpose; nor could they acquire money by other means, being L
wholly conversant in matters of arms; nor, by the nature of their tenure, could
they charge their lands with this or any other encumbrances.'
From bearing
their proportion to these aids, no rank or profession was exempted: and therefore even the monasteries, till the time of their dissolution, contributed to the
knightin{? of their founder's male heir, (of whom their lands were holden.) and
the marriage of his female descendants.(t)
And one cannot but observe in this
(w) See writs for thIa purpose In Jlemorand. Scacch. 36,
_".he<! to Maynard's Year·book, :Edw. IL
Litt. f 95.
.) Co. Litt. 9.
f) A"",.loa fiunt <k gTalia, d non <k jurt,-<um
dtpen-

')

t

<kant u:gratia t.mntium, d non ad l'<1lunlatemdominorum
Bracton, I. 2, tr.l, c. 16, 18.
<r) }1;ud. L 2, t: 21.
(.) 2 Just. 233.
(I) PhiJllp'. Lifo of Pole, L 223.

times," if the writs as cited by lord Coke (2 Inst. 596) can be depended upon. The
fluctuation in them is so uncertain and extraordinary that it cannot be accounted fo" by
any change in the times. 'With regard to the extent, we can have no hesitation m
assenting to the doctrine that it varied with the goodness of the land: at the same time
the measure might be the same, as twelve plough-lands of rich soil would contain a less
space than the same number in a lighter and less productive soil. There might, therefore, be always the same number of plough-lands, though the number of acres might
vary; nor is it at all inconsistent with this that there might be appendant to the plough.
lands wood, meadow, and pasture; for the arable land was the principal thing considered
in 1111ancient agriculture; wood, meadow, and pasture were appendages, furnishing the
estovers and botes of the tenant of the arable land.-CoLERIDGE.
a Sir .Tohn Dalrymple, in an Essay on Feudal Property, p. 24, says that" in Eng) mil,
before the 12 of Car. II., if the king had granted lands without reserving any partdeular
service'S or tenure, the law creating a tenure for him would have made the grantee hold
by knight's service."
Wright also says that "military tenure was created by pure words of donation"
Wright'll 'reno 141.-CURISTJA...'l.
4 By the statute Westm. I, C. 36, the aid for the marriage portion of the lord's eldest
daughter could not be demanded till she was seven years of age; and if he died, leaving
her unmarried, she might by the same statute recover the amount so received by h:m
from his executors.-CmTTY.
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particular the great resemblance which the lord and vassal of the feodal law
bore to the patron and client of the Roman republic; between whom also there
subsisted a mutual fealty, or engagement of defence and protection.
For, with
regard to the matter of aids, there were three which were usually raised by the
client; viz. to marry the patron's daughter; to pay his debts j and to redeem
his person from captivity.(u)
But besides these ancient feodal aids, the tyranny of lords by degrees exactea
more and more: as, aids to pay the lord's debts, (probably in imitation of the
Romans,) and aids to enable him to pay aids or reliefs to his superior lord j from
which last indeed the king's tenants in capite were, from the nature of their
tenure, excused, as they held immediately of the king, who had no superior,
To prevent this abuso, king John's magna charta(v) ordained that no aids bo
taken by the king without consent of parliament, nor in any wise by inferior
lords, save only the three ancient ones above mentioned. But this provision
was omitted in Henry III.'s charter, and the same oppressions were continued
till the 25 Edward I., when the statute called confirmatio chartarum was enacted;
which in this respect revived king John's charter, by ordaining that none but
the ancient aids should be taken. But though the species of aids was thus
*65] restrain*ed, yet the quantity of each aid remained arbitrary and uncer.
tain. King John's charter indeed ordered, that all aids taken by inferior
lords should be reasonable jew) and that the aids taken by the king of his tenants
in capite should be settled by parliament.(x)
But they were never completely
ascertained and adjusted till the statute Westm.1, 3 Edw. I. c. 36, which fixed
the aids of inferior lords at twenty shillings, or the supposed twentieth part of
the annual value of every knight's fee, for making the eldest son a knight, or
marrying the eldest daughter: and the same was done with regard to the king's
tenants in capite by statute 25 Edw. III. c. 11. The other aid, for ransom of the
lord's person, being not in its nature capable of any certainty, was therefore
never ascertained.
2. Relief, relevium, was before mentioned as incident to every feodal tenure,
by way of fine or composition with the lord for takinz up the estate, which
was lapsed or fallon in by the death of the last tenant. ~ut though reliefs had
their original while feuds were only life-estates, yet they continued after' feuds
became hereditary; and were therefore looked upon, very justly, as one of the
greatest grievances of tenure: especially when, at the first, they were merely
arbitrary and at the will of the lord; so that, if he pleased to demand an exorbitant relief, it was in effect to disinherit the heir.(y) The English ill brooked
this consequence of their new-adopted policy; and therefore William the Conqueror by his law(z) ascertained the relief, by directing (in imitation of tho
Danish heriots) that a certain quantity of arms, and habiliments of war, should
be paid by the earls, barons, and vavasours respectively; and if the latter had
no arms, they should pay 100s. William Rufus broke through this composition,
and again demanded arbitrary uncertain reliefs, as due by the feodal laws:
thereby in effect obliging every heir to new-purchase or redeem his land :(a) but
his brother Henry I., by the charter before mentioned, restored his father's law,
"66] *and ordained that the relief to be paid should be according to the law
so established, and not an arbitrary redemption.(b)
But afterwards,
when, by an ordinance in 27 Hen. II., called the assize of arms, it was provided
'hat every man's armour should descend to his heir, for defence of the realm,
and it thereby became impracticable to pay these acknowledgments in arms according to the laws of the conqueror, the composition was universally accepted
of 100s. for every knight's fee, as we find it ever after cstablished.( c) But it must.
be remembered, that this relief was only then payable, if the heir at the death
of his ancestor had attained his full age of one-and-twenty years.

c.)

Brat aulem hu inler ulrosou« o(licimum .ncUliludf)II< d .... t.. ad col1ocandal.rnatlJTUmfi/icu
cit IUO conferrmi ;
... 2riA alimi di1.wluliontm graluitam pecuniam erogartnl;
,I ab hMlib ... in bdlo cap/oJ Tedimertnl. Paul Mann' Ina cit
~u
Romano, Co L
(0) Cal~ 12, 1:;.
~.) ibid 15
-) ibid. 14.
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C') Wright, 99.
(0) C. 22, 23, 24•
CO)2 Roll. Allr. 61,
(t) "Hreru """ Ttd.md ttrmm IUam Iicul f~
par.lralriA
mti, .ed ltgilima d julia rdeoahont
tam." Tut. 1Wjfem. cap. 34.
-0) GianT. 1. 9, Co 4. Lin. f 112.

".
rdtt>abo

OF THINGS.

ClIAP.5.]

60

3. Primer seisin was a feodal bnrthen, only incident to the king's tenants in
capite, and not to those who held of inferior or mesne lords. It was a ri~ht
which tho king had, when any of his tenants in capite died seised of a knight's
fee, to receive of the heir (provided he were of full age) one whole year's profits of the lands, if they were in immediate possession; and half a year's profits
if the lands were in reversion expectant on an estate for life.(d) This seems to
be little more than an additional relief, but grounded upon this feodal reason i
that by the ancient law of feuds, immediately upon the death of a vassal, the
superior was entitled to enter and take seisin or possession of the land, by way
of protection af$ainst intruders, till the heir appeared to claim it, and receive
investiture: during which interval the lord was entitled to take the profits; and,
unless the heir claimed within a year and a day, it was by the strict law a for
feiture.( e) 'l'his practice, however, seems not to have long obtained in England,
if ever, with regard to tenure under inferior lords; but as to the king's tenures
in capite, the prima seisina was expressly declared, under Henry III. and Edward
II., to belong to the king by prerogative, in contradistinction to other lords. (f)
The king was entitled to enter and receive the *whole profits of the land, [*67
till livery was sued; which suit being commonly made within a year and
day next after the death of the tenant, in pursuance of the strict feodal rule,
therefore the king used to take as an average the first-fruits, that is to say, ono
year's profits, of the land. (g) And this afterwards gave a handle to the popes,
who claimed to be feodal lords of the church, to claim in like manner, from
every clergyman in England, the first year's profits of his benefice, by way of
primitia, or first-fruits.
4. These payments were only due if the heir was of full age; but if he WM
under the age of twenty-one, being a male, or fourteen, being a female,(h) the
lord was entitled to the wardship of the heir, and was called the guardian in
chivalry.
'I'his wardship consisted in having the custody of the body and
lands of such heir, without any account of the profits, till the age of twentyone in males, and sixteen in females.
For the law supposed the heir-malo
unable to perform knight-service till twenty-one; but as for the female, she was
supposed capable at fourteen to marry, and then her husband might perform tho
service. 'I'he lord therefore had no wardship, if at the death of the ancestor the
heir-male was of the full age of twenty-one, or the heir-female of fourteen; yet,
if she wua then under fourteen, and the lord once had her in ward, he might
keep her so till sixteen, by virtue of the statute of Westra. 1, 3 Edw. I. c. 22,
the two additional years being given by the legislature for no other reason but
merely to benefit the lord.(z)6
This wardship, so far as it related to land, though it was not, nor could be,
part of the law of feuds, so long as they were arbitrary, temporary, or for lifo
4) Co. Lltt.
• Feud. I. 2, t. Zi,
~ Stat. Marlb. Co 16. 17 Edw. II. Co 3.

1

(,) Btaundf, Prerog. 12.
(A) Lilt.
103.
(I) Lltt. 103.

t

6 According to lord Coke, (2 lnst. 204,) it is not quite correct to say that the lord might
keep her in ward for two additional years: he had the land by the statute, but the guardianship was at an end. The distinction was not merely a verbal one; for, being no
longer guardian. he was not liable to the actions in respect of the lands which, as guardian, he must have answered. For example. the widow of the last tenant could not
bring her writ of dower against him. On the other hand, he had not all the established
rights of a guardian against the heir; and therefore, if he tendered her a marriage
during the two years and she contracted a marriage elsewhere, there lay no forfeiture
of thevalue of the marriage against her.
It is necessary. also. to make another qualification of the text; for the statute did not
apply If the heir-female was married, though under fourteen, the two years being given
to the lord ostensibly not so much for his benefit as that during that time he might find
his ward a proper husband; and therefore if he married her within the two years he
immediately lost the land. 2 lnst. 203. On the other hand. the capability of marriage
at fourteen, and the performance of the service by the husband. were not the sole
"aasons for limiting his wardship to that age. because bv law she might marry at twelve;
. and if she had so done, and her husband were able to perform the service, still, the lord
would have the wardship of the land till her age of fourteen. Co. Litt. 79.-CoLERIDGB.
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only; yet, when they became hereditary, and did consequently often descend
upon infants, who by reason of their age could neither perform nor stipulate for
tho services of-the feud, docs not seem upon feodal principles to have been unreasonable. For the wardship of the land, or custody of the feud, was retained
*68] by the lord, that he might out of the profits thereof provide a fit person
*to supply the infant's services, till he should be of age to perform them
hrmself.s And if we consider the feud in its original import, as a stipend, fee,
or reward for actual service, it could not be thought hard that the lord should
withhold the stipend, so long as the service was suspended. Though undoubtedly to our English ancestors, where such a stipendiary donation was a mere
supposition or fi~ment, it carried abundance of hardship; and accordingly it
was relieved by the charter of Henry 1. before mentioned, which took this custody from the lord, and ordained that the custody, both of the land and the
children, should belong to the widow or next of kin. But this noble immunity
did not continue many years.
The wardship of the body was a consequence of the wardship of the land;
for he who enjoyed the infant's estate was the properest 'person to educate
and maintain him in his infancy; and also, in a political view, the lord was
most concerned to give his tenant suitable education, in order to qualify him
the better to perform those services which in his maturity he was bound to
render.
When the male heir arrived to the age of twenty-one, or the heir-female to
that of sixteen, they might sue out their livery or ousterlemain;(k) that is, the
delivery of their lands out of their guardian'S hands. For this they were
obliged to pay a :fine,namely, half a year's profit of the land; though this seems
expressly contrary to magna carta.(l) However, in consideration of their lands
having been so long in ward, they were excused all. reliefs, and the king's
tenants also all primer seisins.(m) In order to ascertain the profit that arose
.to the crown by these first-fruits of tenure, and to grant the heir his livery, the
itinerant justices, or justices in eyre, had it formerfy in charge to make inquisition concerning them by a jury of the county,(n) commonly called an inquisitio
post mortem; which was instituted to inquire (at the death of any man of
*69] fortune) the value of his estate, the tenure by which it was *holden, and
who and of what age his heir was; thereby to ascertain the relief and
value of the primer seisin, or the wardship and livery accruing to tho king
thereupon. A manner of proceeding that came in process of time to bo greatly
abused, and at length an intolerable grievance; it being one of the principal
accusations against Empson and Dudley, the wicked engines of Henry VII., that
by colour of false inquisitions they compelled many persons to sue out livery
from the crown, who by no means were tenants thereunto.(o)
And afterwards,
a court of wards and liveries was erected,(p) for conducting the same inquiries
in a more solemn and legal manner.
When tho heir thus came of full age, provided he held a knight's fee in capite
ander the crown, he was to receive the order of kni~hthood, and was compellahIe to take it upon him or else pay a fine to the king. For in those heroieal
times, no person was qualified for deeds of arms and chivalry, who had not received this order, which was conferred with much preparation and solemnity
We may plainly discover the footsteps of a similar custom in what Tacitus
l) Co. Lltt. 77.
I) 9 Hen. III. e, 3.
Co. IJtt. 17.

~-)

lIovedcn, ",b Rio. L
4 Inst. 1~8.
<l') Stat. 32 lien. Vlll. c. 4IS

(0)
(0)

•If an heir, being in ward, was created a knight, his person thereby became out of
ward, the sovereign of chivalry havinl5 adjudged him able to do knight's service; but he
was not freed of the value of his marriage, which was previously vested in his lord. The '
case was different with respect to a party who, though under age when he was made A
knight, was not then in ward: for instance, if an heir-apparent was made a knight,
within age, during the life of his ancestor, upon the death of that ancestor neither his
person nor lands would be in ward; for, the title of wardship not having accrued, such
~ case did not come within the provision of the third chapter of Magna Charla. 2
'nst. 11, 12. Sir Drew Drury's case, 6 Rep. 74, i5.-CIllTTY.
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relates of the Germans, who, in order to qualify their young men to bear arme,
presented them in a full assembly with a shield and lance; which ceremony, as
was formerly hinted,(q) is supposed to have been the original of the feodal
knighthood.(r)
This prerogative, of compelling the king's vassals' to be
knighted, or to pay a fine, was expressly recognised in parliament by the statute
de militibus, 1 Edw. II.; was exerted as an expedient for raising money by
many of our best princes, particularly by Edward VI. and queen Elizabeth; but
rot was the occasion of heavy murmurs when exerted by Charles I.: among
whose many misfortunes it was, that neither himself nor his people seemed ablo
t,) distinguish between the arbitrary stretch and the legal exertion of prerogatir e, However, among the other concessions made by *that unhappy
* 0
prince, before the fatal recourse to arms, he agreed to divest himself of [7
this undoubted power of the crown, and it was accordingly abolished by statute
16 Car. I. c. 20.
5. But, before they came of age, there was still another piece of authority,
which the guardian was at liberty to exercise over his infai.t wards; I mean
the right of marriage, (maritagium, as contradistinguished from matrimony,)
which in its feodal sense signifies the power which tho lord or guardian in
chivalry had of disposing of hill infant ward in matrimony.
For, while the
infant was in ward, the guardian had the power of tendering him or her a
suitable match, without disparagement or inequality; which if the infants refused,
they forfeited the value of the marriage, valorem maritagii, to their guardianjrs)
that is, so much as a jury would assess, or anyone would bona fide give to the
guardian for such an alliance j(t) and, if the infants married themselves without
the guardian'S consent, they forfeited double the value, duplicem valorem maritagii.( U)8 This seems to have been one of the greatest hardships of our ancient
tenures. There were indeed substantial reasons why the lord should have the
restraint and control of the ward's marriage, especially of his female ward; because of their tender years, and the danger of such female ward's intermarrying
with the lord's enemy jew) but no tolerable pretence could be assigned why the
lord should have the sale or value of the marriage. Nor indeed is this claim .of
strictly feodal original j the most probable account of it seemlng to bo this:
that hy the custom of Normandy the lord's consent was necessary to the marriage of his female wards ;(x) which was introduced into England, together
with the rest of the Norman doctrine of feuds: and it is likely that the lords
usually took money for such their consent, since, in the often-cited charter of
Henry the First, he engages for the future to take nothing for his consent;
which also he promises in general to give, provided such female ward were not
*malTied to his enemy. But this, among other beneficial parts of that [*71
charter, being disregarded, and guardians still continuing to dispose of
their wards in a very arbitrary unequal manner, it was provided by king John's
great charter that heirs should be married without disparagement, the next of
kin having previous notice of the contract jCy) or, as it was expressed in the
first draught of that charter, ita maritentur ne disparagentur, et per coneilium propinquorum de consanguinitate sua.(z) But these provisions in behalf of the relations were omitted in the charter of Henry ilL; wherein(a) the clause stands
merely thus, <haredee mariteniur absque disparagatione:" meaning certainly, by
(f) Book. L p. 4Gl.
(0) .. In ip.o ooncilio

aI•• toga,
n<k,IlUT;
('J Lltt.
(I) Stat.

...z

".z prineipum aliJJuU,
paltr, ".z
ju'''''''''
_rat. HIItI: apud
hie primUl ju..-ntre honor: ant< hoc damUl paT'
m<>% TeipuU.....
De HUT. Germ. cap. 13.
~ 110.
:Mert. e. 6. Co. Lltt. 82.

""";"1'1"" .cuto frafrWllJV4

(-) Lltt. f 110.
(-) nract. 1.2, c. 37, f 6.
Gr. Coust. 95.
.) Cap. 6, roit. Ozon.
.) Cap. 3, ibid.
(.) Cap. 6.

to)

71 do not find that this prerogative Wag confined to the king's tenants: lord Coke
does not make that distinction in his commentary on the stat. de milit. 2 Inst, 593. Nor
is the power of the commissioners limited to the king's tenants in the commisslons
issued by Edw. VI. and queen Elizabeth; which see in 15 Rym. Fwd. 121 and 493. See
16 Car. I. c. 20. 2 Rushw. 70; and book i. p. 404.-CIIRISTIAN.
• That is, after a suitable match had been tendered by the lord; but female heirs tvel"fl
not subject to the dupl·x valor maritagii. Co. Litt. 82, b.-CIIRISTIAN.
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lueredss, heirs female, as there are no traces before this to be found of the
lord's claiming tho marriage(b) of heirs-malo; and as GlanviUe(c) expressly
confines it tc heirs-female. But the king and his great lords thenceforward
took a handle (from the ambiguity of this expression) to claim them both,
live sit masculus sitle ftemina, as Braeton moro than once expresses it:( d) and
also, as nothing but disparagement was restrained by magna carta, they tnought
themselves at liberty to make all other advantages that they could.(e) ~'\.ni
afterwards this right, of selling the ward in marriage, or else receiving the
price or value of it, was expressly declared by the statute of Merton ;(!) which
is the first direct mention of it that I have met with, in our own or any other
law.8
6. .Another attendant or consequence of tenure by knight-service was that <.t
fines due to the lord for ('very alienation, whenever the tenant bad occasion tl
make over his land to another. This depended on the nature of the feodal con
nection; it not being r easonnble or allowed, as we have before seen, that &
feudatory should transfer his lord's gift to another, and substitute a new tenant
to do the service in hi= own stead, without the consent of the lord: and, as the
*72] feo*dal obligation was considered as reciprocal, the lord also could not
alienate his seignory without the consent of his tenant, which consent
of his was called an attornment. This restraint upon the lords soon wore away;
that upon the tenants continued longer. For when every thing came in process
of time to be bought and sold, the lords would not grant a license to their
tenant to ali ene, without a fine being paid; apprehending that, if it was reasonable for the heir to pay a fine or relief on the renovation of his paternal estate,
it was much more reasonable that a stranger should make the same acknowledgment on his admission to a newly-purchased feud. With us in England, these
fines seem only to have been exacted from the king's tenants in capite, who
were never able to aliene without a license: but as to common persons, they
were at liberty by magna carta(g)1° and the statute of quia emptores(h) (if not
(6) Tho words marita... and m<I7Ilagiu ... eem ee iii ltrnuni
10 denote tho providing of a ilu..band.
(.) L. 9, c. 9 and 12, and l. 9, e. 4.
(4) L. 2, c. 38, ll.

(.) Wright, 97.
2J Hen. III. c. 6.
(.) Cap, 32.
(A) IS .Ed", I. e.t,
(f)

t What fruitful sources of revenue these wardships and marriages of the tenants, who
held lands by knight's service, were to the crown, will appear from the two following
instances, collected among others by lord Lyttleton, Hist, Hen. II. 2 vol. 296. "John
earl of Lincoln gave Henry the Third 3000 marks to have the marriage of Richard de
Clare, for the benefit of Matilda his eldest daughter; and Simon de Montford gave the
same king 10,000 marks to have the custody of the lands and heir of Gilbert de Unfranville, with the heir's marriage,-a sum equivalent to a hundred thousand pounds at present."
In this case the estate must have been large, the minor young, and the alliance
honourable.
For, 88 Mr. Hargrave informs us, who has well described this species of
~ardianship,
"the guardian in chivalry was not accountable for the profits made of the
Infant's lands during the wardship, but received them for his own private emolument,
subject only to the bare maintenance of the infant. And this guardianship, being
deemed more an interest for the profit of the guardian than a trust for the benefit of
the ward, was salable and transferable, like the ordinary subjects of property, to the
best bidder, and, if not disposed of, was transmissible to the lord's personal representatives. Thus the custody of the infant's person, as well as the care of his estate, might
devolve upon the most perfect stranger to the infant,-one
prompted by ever), pecuniary
motive to abuse the delicate and important trust of education, without any ties of blood
or regard to counteract the temptations of interest, or any sufficient authority to restrain
him from yielding to their influence."
Co. Litt. 88, n. 11. One cannot read this without astonishment that such should continue to be the condition of the country till the
year 1660, which, from the extermination of these feudal oppressions, ought to be
rel!arded 88 a memorable era in the history of our law and liberty.-CHRISTIAN.
I~Our author has the high authority of lord Coke in support of his opinion that the
right of the tenants of common persons to aliene their lands without a license was recog
nised by magna earta, 1 Inst, 43, a. 2 Inst. 65, 501. This recognition, however, 18
not distinctly expressed in the charter, and the construction of lord Coke and of Blackstone bas been repudiated, as a forced one in itself, and as being inconsistent with uny
reasonable interpretation of the statute of quia emptores. Dalrymple'S Hist. of Feud.
prop. 1'0. Bacon's L.o: Eng. 171. Wright's Law of Ten. 158. Sullivan's Lect.385.CHITTY
.
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earlier) to aliene the whole of their estate, to be holden of the same lord as they
themselves held it of before. But the king's tenants in capite, not being included
under the general words of these statutes, could not nliene without a license;
for if they did, it was in ancient strictness an absolute forfeituro of tho land,(t)
though some have imagined otherwise. But this severity was mitigated by the
statute 1 Edw. III. c. 12, which ordained that in such case the lands should not
be forfeited, bnt a reasonable fine be paid to the king. Upon which statnte it
was settled, that one-third of the yearly value should be paid for a license of
alienation; but if the tenant presumed to aliene withont a license, a full year's
value should be paid.(k)ll
7. The last consequence of tenure in chivalry was escheat; which is the de
termination of the tenure, or dissolution of the mutual bond between tho lord
and tenant from the extinction of the blood of the latter by either natural or civil
means: if he died without heirs of his blood, or if his blood was corrupted and
stained by commission of treason or felony," whereby every inheritable quality
(I) 2 lost. 66.

('l Ibid.

ffT.

This is not quite correctly stated. The chapter of magna carla was made in restraint of
a practice which tenants had got into of aliening a part or whole of their fees to hold oj
themselves] and it enacts that for the future no man shall aliene more of his land than
that of the residue of the services due to the lord for the whole fee may be sufficiently
answered. The construction of this was (see Sir M. Wright, p. 157) that the part
allowed to be aliened was to be holden of the alienor and not of the lord: indeed, upon
feudal principles, the services of the feoffee naturally resulted to his feoffor; the tenure
was of him, and there were good feudal reasons for not violating those principles: so
long as the part aliened was held of the alienor, no new tenant was obtruded on the
lord; and as the lord's seignory was originally reserved over the whole land, he might
still distrein over the whole, or in any part, though aliened, for the whole undivided
services. While the feudal system was more strictly regarded with reference to its
proper objects, these advantages counterbalanced the disadvantages in respect of pecuniary fruits, which flowed from the practice of subinfeudation, but which in their turn, as
the system grew more lax, prevailed, and gave occasion to the statute of quia emptores.
The policy of this statute was contrary to that of the chapter of magna carta above cited:
it was found (see post, p. 91) that the process of alienation with the tenure reserved to
the alienor very sensibly diminished the value of the lord's escheat, marriage, and wardship; because they operated beneficially to him only on the portion of land reserved,
and nut on that granted out, while the alienor derived all these fruits as they arose from
the portion so granted out. It was then thought by the lords better to submit to the
inconvenience of new tenants being obtruded on them without their consent, which
was grown to be imaginary only, than, for the sake of retaining a nominal tenant, to lose
the substantial fruits of the tenure. It was now too late to restrain alienation entirely;
and therefore the only course which remained was that adopted,-to
permit it in whole
or in part, with a reservation only of the tenure to the next immediate lord (2 lnst. 501)
hy the same services and customs by which it had been before held by the alienor.
With respect to the question of forfeiture, it is curious that lord Coke should be cited
apparently in support of the opinion that alienation by the tenants in capite without
license involved a forfeiture; for at 2 lnst. 66, stating both opinions, he declares his own
U> be in the negative; and, as Sir M. Wright thinks, (p.l54,) erroneously. This gives me
occasion to say that it is of the utmost importance, in discussing any point relating to
the feudal system, to determine the time which is spoken of: thus, according to feudal
principles, and while those principles were strictly maintained, alienation without license
must have involved forfeiture; for the tenant of course could not have compelled the
lord to receive the homage and fealty of a new tenant, and by his own act he had
renounced his own holding. But it is obvious that there was always a struggle in the
advancing spirit of the age to loosen the bonds of feudal tenure; and it may not be possible to fiX the period at which the practice of alienation became too strong for the law,
and, being first winked at, was finally legalized.
Under the statute 1 Eliz. c. 12, the fines in both cases were to be paid by the alienee.11

CoLERIDGE.
12 By the statute
of 54 Geo. III. c. 145, it is enacted that no attainder for felony,
(after the passing of the act,) except in cases of high treason, petit treason, or murder,
shall extend to the disinheriting of any heir, or to the prejudice of the right or title of
any other person than the offender, during his natural life only; and that it shall be
lawful to the person to whom the right or interest of or in any lands, tenements, or hereditaments, after the death of such offender, would have appertained if no such attainder
had been, to enter into the same.c-Omrr'r,
«5
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entirely blotted out *and abolished.
In such cases the lands
eseheated, or fell back to the lord of the fee ;(1) that is, the tenure was
determined by breach of the original condition expressed or implied in the
feodal donation. In the one case, there were no heirs subsisting of the blood
of the first feudatory or purchaser, to which heirs alone the grant of the feud
extcnded; in the other, the tenant, by perpetrating an atrocious crime, showed
that he was no longer to be trusted as a vassal, having forgotten his duty as a
subject; and therefore forfeited his feud, which he held under the implied condition that he should not be a traitor or a felon. The consequence of which in
both cases was, that the gift, being determined, resulted back to the lord whn
gave it.(m)
These were the principal qualities, fruits, and consequences of tenure by
knight-service: a tenure by which the greatest part of the lands in this kingdom were holden, and that principally of the king in capite, till the middle of
the last century; and which was created, as Sir Edward Coke expressly testifies,(n) for a military purpose, viz., for defence of the realm by the king's own
principal subjects, which was judged to be much better than to trust to hirelings or foreigners.
The description here given is that of a knight's service
proper, which was to attend the king in his wars. There were also some other
species of knight's service, so called, though improperly, because the service or
render was of a free and honourable nature, and equally uncertain as to the
time sf rendering as that of knight's service proper, and because they were
attended with similar fruits and consequences. Such was the tenure by grand
serjeanty,lS per magnum servitium, whereby the tenant was bound, instead of serving the king generally in his wars, to do some special honorary service to the
kmg in personj" as to carry his banner, his sword, or the like; or to be his
butler, champion, or other officer, at his coronation.(o)
It was in most other
respects like knight-service;(p)
only he was not bound to pay aid,(q) or
*-4) escuage,(r) *and, when tenant by knight-service paid five pounds for a
I
relief on every knight's fee, tenant by grand serjeanty paid one year's
value of his land, were it much or littlo.(s) Tenure by cornage,U which was to
wind a horn when the Scots or other enemies entered the land, in order to warn
was

(I) Co. Lltt. 13.
(..) Ftud. I. 2, t: S62 Inat, 192.
(·)Lltt.p~

(W)

~)Ibid. ~ 158.
r) 2 Inst, :!33.
r)
{ Lilt f US.
.) Ibid. i 1M.

11 Mr. Hargrave (note 1 to Co. !.~tt. 108, a.] observes that the tenure by grand serjeanty
still continues, though it is so regulated by the 12th of Car. II. c. 24 as to be made in
effect free and common socage, except so far as regards the merely honorary parts of
grand serjeanty.
These are preserved, with a cautious exception, not only of those
burthensome properties which really were previously incident to that species of tenure,
but also of some to which it never was subject; the drawer of the act not appearing to
have recollected the distinctions, as to this matter, between knight's service and grand
serjeanty, which our author points out.-CHITTl".
uPerhaps, more correctly, "to do some special honorary service in person to the
king;" the general rule being that it was to be done personally by the tenant, if able,
though there are many instances in which it was not to be done to the king in person.
This may explain why he who held by grand serjeanty paid no escuage. The devout
attachment to the lord's person, which was so much fostered by the feudal system, is in
none of its minor consequences more conspicuous than in the nature of the personal
services which the haughtiest barons were proud to render to their lord paramount. To
be the king's butler or carver, are familiar instances. Mr. Madox mentions one more
singular,-of a tenure in grand serjeanty by the service of holding the king's head in the
ship which carried him in his passage between Dover and Whitsand. Baronia, 3, c. 5.-

CO{.ERIDGE.

u".A tenure by cornage of a common person was knight's service; of the king, grand
serjeanty,
The royal dignity made a difference of the tenure in this case." Co. Litt.
107, a. So the dignity of the person of the king gave the name of petit serjeanty to services which, if rendered to a common person, would have been called plain socage, the
incidents being, in fact, only such as belonged to socage. Co. Litt. IDS. b.; and see, post,
our author's observation to a similar effect, in p. 82.-CnlTTY.
,(46
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the king's subjects, was (like other services of the same nature) a spccles of
gn.nd serjeanty.(t)
These services, both of chivalry and grand serjeanty, were all personal, and
uncertain as to their quantity or duration. But the personal attendance in
knight-service growing troublesome and inconvenient in many respects, the
tenants found means of compounding for it; by first sending others in their
stead, and in process of time making a pecuniary satisfaction to the lords in Iieu
of it. This pecuniary satisfaction at last came to be levied by assessments, at
so much for every knight's fee; and therefore this kind of tenure was called
ssutaqium in Latin, or seroitium 8cuti j scutum being then a well-known denomination for money: and, in like manner, it was called, in our Norman French,
escuage; being indeed a pecuniary, instead of a military, service." 'I'ho first
time this appears to have been taken was in the 5 Hen. II., on account of his
expedition to Toulonse; bnt it soon came to be so universal, that personal
attendance fell quite into disuse. Hence we find in our ancient histc ries, that,
from this period, when our kings went to war, they levied scutagcs on their
tenants, that is, on all the landholders of the kingdom, to dcfray their expenses,
and to hire troops; and these assessments in the time of Henry II. seem to
have been made arbitrarily, and at the king's pleasure. Which prerogative
being ~reatly abused by his successors, it became matter of national clamour;
and king John was obliged to consent, by his magna carta, that no scutage
should be imposed without consent of parliament.( u) But this clause was
omitted in his son Henry III.'s charter, where we only find(w) that scutagcs,
*or escuage, should be taken as they were used to be taken in the time [*75
of Henry II.; that is, in a reasonable and moderate manner. Yet afterwards, by statute 25 Edw. I. e. 5, 6, and many subsequent statutes,(x) it wall
again provided that the king should take no aids or tasks but by the common
assent of the realm: hence it was held in our old books, that escuage or seutago
could not be levied but by consent of parliament iCy) such scutages bein~ in.
deed the groundwork of all succeeding subsidies, and the land-tax of later
times.
Since, therefore, escuage differed from knight-service in nothing but as u
compensation differs from actual service, knight-service is frequently confounded
with it. And thus Littleton(z) must be understood, when he tells us, that
tenant by homage, fealty, and escuage was tenant by knight-service; that is,
that this tenure (being subservient to the military policy of the nation) was
respected(a) as a tenure in chivalry.(b) But as the actual service was uncertain, and depended upon emergencies, so it was necessary that this pecuniary
compensation should be equally uncertain, and depend on the assessments of
the legislature suited to those emergencies. For had the eseuage been a settled
invariable sum, payable at certain times, it had been neither more nor less than
1\ mere' pecuniary rent; and the tenure, instead of knight-service, would have
then been of another kind, called socage,(c) of which we shall speak in the next
chapter.
_
For the present I have only to observe, that by the degenerating of knightservice, or personal military duty, into escuage, or pecuniary assessments, all
the advantages (either promised or real) of the feodal constitution were de(.) Lltt. i 156.
(0) Null .. m .cutagium ponatur in TtgfIO notIro, "iii per
_mu ... coma1ium rtgni nostri. Cap. 12.
(w) Cap. 37.
(-) See book L p. ItO.

'}ll03.

{') Old Ten. tit. Escuage.
• 'Wright, l22.
(I Pro ftDdo m.1itari
('J L1tt.I97, 120.

rtp!daluT. Flet.

t. 2, c.14,

f1.

II But Littleton, Coke, and Bracton render it the service of the shield,-i.e.
of arms.being a compensation for actual service. Co. Litt. 68, b.-CnRISTIAN.
Sir M. Wright considers that escuage, though in some instances the compensation
. made to the lord for the omission of actual service, was also in many others a pecuniary
aid or tribute originally reserved by particular lords instead of personal service, varying
in amount according to the expenditure which the lord had to incur in his personal
attendance upon the king in his wars. This explanation tends to elucidate the dilltinction between knight-service and escuage in the old authors. See Wright, 121, 134.
Lif.+. s, 90, 120.-CUITTY.
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stroycd, and nothing but the hardships remained. Instead of forming a national
militia composed of barons, knights, and gentlemen, .bonnd by their interest,
their honour, and their oaths, to defend their king and country, the whole of
*76] this system of *tenures now tended to nothing else but a wretched means
of raising money to pay an army of occasional mercenaries.
In the
mean time, the families of all our nobility and gentry groaned under the intolerable burthens which (in consequence of the fiction adopted after the conquest)
were introduced and laid upon them by the subtlety and finesse of the Norman
lawyers. For, besides the seutages to which they were liable in defect of personal attendance, which, however, were assessed by themselves in parliament,
they might be called upon by the king or lord paramount for aids, whenever
his eldest son was to be knighted, or his eldest daughter married; not to forget
the ransom of his own person. The heir, on the death of his ancestor, if of full
age, was plundered of the first emoluments arising from his inheritance, by way
of relief and primer seisin j and if under age, of the whole of his estate during
infancy. .And then, as Sir Thomas Snuth( d:) very feelingly complains, "when
he came to his own, after he was out of wardship, his woods decayed, houses
fallen down, stock wasted and gone, lands let forth and ploughed to be barren,"
to reduce him still further, he was yet to pay half a year's profits as a fine for
suing out his livery; and also the price or value of his marriage, if he refused
such wife as his lord and guardian had bartered for, and imposed upon him; or
twiee that value if he married another woman. Add to this the untimely and
expensive honour of knighthood, to make his poverty more completely splendid.
And when, by these deductions, his fortune was so shattered and ruined that
perhaps he was obliged to sell his patrimony, he had not even that poor
privilege allowed him, without paying an exorbitant fine for a license of alienation.
A slavery so complicated, and so extensive as this, called aloud for a remedy
in a nation that boasted of its freedom. Palliatives were from time to time
applied by successive acts of parliament, which assuaged some temporary
grievances.
Till at length the humanity of kin/? James I. consented,(e) in eon*-7]
sideration of a proper equivalent, to abolish them all; though the plan
I
*proceeded not to effect; in like manner as he had formed a scheme, and
begun to put it in execution, for removing the feodal grievance of heritable
. jurisdiction in Scotland,(f) which has since been pursued and effected by the
statute Geo. II. c.43.(g) King James's plan for exchanging our military tenures
seems to have been nearly the same as that which has been since pursued: only
with this difference, that, by way of compensation for the loss which the crown
and other lords would sustain, an annual fee-farm rent was to have been settled
and inseparably annexed to the crown and assured to the inferior lords, payable
out of every knight's fee within their respective seignories.
An expedient
seemingly much better than the hereditary excise, which was afterwards made
the principal equivalent for these concessions.
For at length the military
tenures, with all their heavy appendages, (having during the usurpation been
discontinued,) were destroyed at one blow by the statute 12 Car. II. c. 24, which
enacts, "that the court of wards and liveries, and all wardships, liveries, primer
seislns, and ousterlemains, values and forfeitures of marriage, by reason .of any
tenure of the king or others, be totally taken away. And that all fines for
nlionatlon, tenures by homage, knight-service, and escuage, and also aids for
marrying the daughter or knightin~ the son, and all tenures of the king in capite,
be likewise taken away," .And that all sorts of tenures, held of the king or
Cd) Commonw. L 3, c. 3.
(e) 4 Inst. 20"20
(f) Dalrymp. oC Feuds, 292.

(I) By anotherstatnte
oUh •• om. year, (20 Geo.IJ.c.110,)
the tenureoCward-boldlng
(equivalent to the knlght .... nice
oC England) fa Corever abolished In Scotland.

n Both Mr. MadoJ( and Mr. Hargrave have taken notice of this inaccuracy in the title
and body of the act, viz., of taking away tenures in capite, (Mad. Dar. Ang; 238. Co. Litt.
108, n, 5 j) for tenure in capite signifies nothing more than that the king is the immediate
lord of the land-owner j and the land might have been either of military or socage tenure.
The same incorrect language was held by the speaker of the house of commons in his
pedantic address to the throne upon presenting this bilI:-" Royal sir, your tenures ill
US
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others, be turned into free and common socage; save only tenures in fraukulmoign, cOf,yhold, and the honorary services (without the slavish part) of grand
serjeant)'. ' .A statute, which was a greater acquisition to the civil property of
this kingdom than even magna carta itself; since that only pruned the luxurinnces
that had grown out of the military tenures, and thereby preserved thorn in
vigour; but the statute of king Charles extirpated the whole, and demolished
both root ar d branches.

CHAPTER VI.
OF THE :MODERN ENGLISH

TENURES.

ALTHOUGH,
by the means that were mentioned in the preceding chapter, the
oppressive or military part of the feodal constitution itself was happily done
away, yet we are not to imagine that the constitution itself was utterly laid
aside, and a new one introduced in its room: since by the statute 12 Car. II. the
tenures of socage and frankalmoign, the honorary services of grand serjeant)',
and the tenure by copy of court-roll, wero reserved; nay, all tenures in general,
except frankalmoign, grand serjeanty, and copyhold, were reduced to one general
species of tenure, then well known, and subsistin~, called free and common socage.
And this, being sprung from tho same feodal original as tho rest, demonstratea
the necessity of fully contemplating that ancient systcm; since it is that nlone
4.;0 which we can rccur, to explain any seeming or real difficulties, that may m-ise
in our present modo of tenure.1
capite ale not only turned into a tenure in socage, (though that alone will forever give
your majesty a just right and title to the labour of our ploughs and the sweat of our
brows,) but they are likewise turned into a tenure in corde, What ~'our majesty had before
in your court of wards you will be sure to find it hereafter in the exchequer of your
people's hearts."
Jour. Dom. Proc. 11 vol. 234.-CliRISTIAN.
1 The tenure prescribed in all the early colonial charters or patents of this country was
free and common socage, being" according to the free tenure of lands in East Greenwich
in the county of Kent, in England; and not in capite or by knight's service." See the
great patent of New Englund, granted by king James in 1620; the charter of 1oIassachusetts, in 1629; the prior charter of Virginia, in 1606; the charter of the Province of
Maine, in 1639; the Rhode Island charter, in 1663; the Connecticut charter, in 1(j62;
the Maryland charter, in 1632: the act of the General Assembly of the Colony of New
York of 13th May, 1691; (Bradford's edit. of Colony Laws, printed 1719;) the charter of
Pennsylvania, in 1681; the patent of 1662 of Carolina; the charter of Georgia, in 173!!.
l'hese charters, or the substance of them, are to be seen in most of our early colonial
documentary collections, annalists, and historians; and the substance of them is accu
rately condensed and stated in Story's Commentaries on the Constitution of the United
States, vol. 1. Kent, vol. 3, 571, note.
·In those States in which, by express legislative enactment, lands have not been declared
allodial, while tenure exists it 18 only in theory. All lands are supposed to be held
mediately or immediately, of the State, which has succeeded by the Revolution to tho
feudal position of paramount lord before that period occupied by the crown. Escheat in
most of the States is regulated by statute. In Cornell V$. Lamb, 2 Cowen, 652, it was declared by Woodworth, .J., that fealty was not in fact due on any tenure in the State of
New York, and had become altogether fictitious. In Pennsylvania, it has been decided
that the statute of quia emptoreswns never in force, and subinfeudation always lawful; an 1
though there are some opinions that tenures fell with the Revolution, yet all agree that
they existed before, and the better opinion appears to be that they still exist. The principles of the feudal system, in truth, underlie all the doctrines of the common law in
re~ard to real estate; and wherever that law is recognised recourse must be had to feudal
principles to understand and carry out the common law. The necessity of words of Jimi
tation it::: deeds,-the distinction between words of limitation and words of purchase-s-the
principle that the freehold shall never be in abeyance, that a remainder must vest
during the continuance of a particular estate or eo instanti that it determines, that the
heir cannot take as a purchaser an estate the freehold of which by the same uccd i..
vested in the ancestor,-and
many more rules and principles of very great practical im
VOL. L-211
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'.rillur.ilit:u y tenure, or that; by knight-service, consisted' of' what. were' reputed
the most free and honourable services, but which in their nature were unavoldably
uncertain in respect to the time of their performance. The second species of
tenure, or free socage, consisted' also of free and honourable services; but such
as were liquidated and reduced to an, absolute certainty: And this- tenure not
*79] only subsists to *this day, but has in a manner absorbed' and swallowed
up (since the statute of Charles the Second) almost eve-ry other speeles
of tenure. And to this we are next to proceed.
II. Socage, in its most general and extensive signification, seems to denote a
tenure b)" any certain and determinate service. And in this sense it is by our
ancient writers constantly put in opposition to chivalry, or kni~ht-service, where
the render was precarious and uncertain. Thus Bracton;( a) if a man holds by
rent lD money, without any eseuage or scrjeantry, "id tenementum did potest
socasuume" but if you. add thereto any royal service, or. escuage, to any the
small. st amount, "illud did poteritfeodum militare." So too the author of Fleta j(b)

" et: donationibus, seroiiia miiiiaria vel maqna: serjantia: non continentibus, oritur nobis
nomen generale, quod est socagium." Littleton also (c)defines it tobe,
where the tenant holds his tenement of the lord by any certain service,.in lieu'

quoddam

of all other services; so tliat they be not'services of chivalry, or ltni~lit;:.scrtice·~
Andtberefore a£'terwards(d) he tells us, that whatsoever is not tenure lD chivalry
is tenure in socage: in like manner as it is defined by Finch,(e) a tenure to U~
done out of war. The service must therefore be certain, in order to denominate
it socage; as to hold by fealty and 20&.rent'; or, by homage, fealty, and' 208':
rent; or, by homage and fealty without rent; or, by fealty and certain corporal
service, at! ploughing the lord's land for three days; or, by fealty only without
any other service: for ullthese are tenures in soeage.tj")
But socage, as was hinted in tho last chapter, is of two sorts': free-socage,
where the servicos are not only certain, but honourable; and villein.socage,
where the eervices, though certain, are of a baser nature. Such as hold by the
former tenure are called in Glanvil,(g) and other subsequent authors, by the
name of liberi sokemanni, or tenants in free-socage. Of this tenure we are first
*80) to speak; and this"both in the *nature of its service, and the fruits and
consequences appertaining thereto, was always by much the most free
and independent species of any. And therefore I cannot but assent to Mr,
Somner's etymology of tho word :(h) who derives it from the Saxon appellation
soc, which. signifies liberty or privilege, and, being joined to a usual termination;
is called socage, in Latin socagium; signifYing thereby a free or privileged
tenure.(z) Tliis etymology seems to be much more just than that of our common lawyers in general, who derive it from. soca, an old Latin word, denoting
(as they· tell us) a plough e.for that in ancient time this socage tenure, consisted
in nothing else but services of husbandry, which the tenant was bound to do to
his lord, as to plough, sow, or' reap for him; but that ill process of time this
service was chan~ed into an annual rent by consent of all parties, and that, in
memory of its original, it still retains the name of socage or plough-service.(k)
Rut this by no means agrees with what Littleton himself tells us,(l).that to hold
(. J L. 2, c. 16,f 9.
(') L. 3, c. U, f 9.
.) ~lT.
01) 118;
14T.
~.)
LIlt.11T, 118, 1111.
l') L. 3, c. 7.

II)

(l) Gavelk. 138.
() In like manner S)tene, In bis exposltlon
law, title 8ocdge, tells us that It is" any kind
lands quhen ony man is Intenfru!y,".tc.
(i) LIlt. f 119.
(I) 1118.

or tbe Scota
or bol<llng or

portance, and meeting us at: evety turn in the American as-well as the English-law of
real estate,-are all referrible to a feudal origln.. .. The prinoiples of thefeudal system,"
Bait! chief-justice Tilghman, .. are so Interwoven.with our jurisprudence thatthere is-no
removing them without destroying the whole texture." Lyle V8. Richards, 9 S. &: R. 333•
.. Though our property is allodial," said chief-justiceGibson; .. yet feudal-tenures may
be said to exist amongus in their consequences·and thequalitles which theyroriginally
imparted to estates; as, for instance; in precluding every-limitation founded.on-mi.ebeyr
ance of the fee." McCall.lIS. Neely, 3,Watts, 71. See Ingersoll V8. SeIjeant,.l Whart.
337. Hubley vs. Vanhorne, 7 S. & R. 1S8. Hileman vs.- Bonsbaugh, 1, Harris. 351~-'
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by fealty only, without paying any rent, is tenure in socage; for here is plainly
no commutation for plough-service. Besides, even services confessedly of II
military nature and original, (as esouage, which, while it remained uncertain.
wut! equivalent to knight-service,) the instant they were reduced to a certainty
changed both their name and nature, and were called socage.(m) It was the
certainty therefore that denominated it a socage tenure; and nothing sure could
be a greater liberty or privilege, than to have the service ascertained, and not
left to the arbitrary calls of the lord, as the tenures of chivalry. Wherefore
also Britton, who describcs lands in socuge tenure under the name of fraunse
terme,(n) tells us, that they are" lands and tenements, whereof tho nature 01
the fee is changed by feoffment out oj chivalry for certain yearly services, and in
respect whereof neither homage, ward, marriago, nor relief can be demanded."
\Vhich leads us also to another observation, that if socage tenures were of sur.h
base and servile *original, it is hard to account for the very great immu- [*!H
nities which the tenants of them always enjoyed; so highly superior to
thoso of the tenants by chivalry, that it was thought, in the reigns of both
Edward 1. and Charles II., a point of the utmost importance and value to the
tenants, to reduce the tenuro by knight-service to jraunke jerme or tenure by
socage. We may therefore, I think, fairly conclude in favour of Somner'e etymology, and tho liberal extraction of the tenuro in free-socage, ngainst tho
authority even of Littleton himself;"
(.. ) Lltt. ~ 93, 120.
(") o.ee,
2 The learned judge
has done Mr. Somner the honour of adopting his derivation of
IOCage, which Mr. Somner himself boasts of as a new discovery with no little pride and
exultation, as appears from the following sentence :-IJerivatio forte luxe nova et nastraiibus
adhuc inaudita, qui, a soc quatenus vel aratrum vel saltem vomcrem signat, vocem deriuare satagullt.
Quam male tamen, eorem venia fusius a me jam JIIOnitum in tractatu de gavelkind, cap. 4, Somn,
Gloss. Boca. But, notwithstanding this unheard-of derivation has found an able defender
in the learned commentator, the editor is obliged to prefer the old derivation, for the
following reasons. Our most ancient writers derive it from 30ca or JOCClUI, a plough; and
Jock, in some parts of the north of England, is the common name for a ploughshare to
this day. The following description of socage is given by Braoton :-IJici poterii Jocagiuni
a JOCCO, et inde tenentes 3OcA:manni. eo quod deputati suni, ut videtur, tantummodo ad culturam, e/
f1WT1lm custodia et maritagia ad propinquiores parenies jure sanguinis pertinebant,
C. 35. This i~
not only adopted by Littleton and lord Coke, (Co. Litt. SG,) who says that .socagillm est servilium soce, which is also the interpretation given by Ducange, (voc. Soc.;) but Sir Henrj
Spelman, whose authority is high in feudal antiquities, testifies that feuduni ignolA:e, plel.iium vulgare Gall. fief rolurier nobili opponitur, et proprie dicimus, quod ignoUlibU3 et rustici.! competit, nullo feudali privilegio omatum, nos soccaqium dicimus. Gloss. voc. Feed; And soccagillm he explains by Gall. rotu.re, fiej roturier. Heretaqes en rolure, lb. voc. Soc.
In a law of Edward the Confessor, the sokeman and villein are classed together:Manhote de villallO et sokeman xii oras, de liberis autem hominibus iii marcos, C. 12. It' we consider the nature of socage tenure, we shall see no reason why it should have the preeminence of the appellation of a privileged possession.
The services of military tenure were not left, as suggested by the learned judge in the
preceding page, to the arbitrary calls if the lord: for. though it was uncertain when the king
would go to war, yet the tenant was certain that he could only be compelled to serve forty
days in the year: the service. therefore, was as certain in its extent as that of socage;
and the sokeman likewise could not know beforehand when he would be called upon to
plough the land, or to perform other servile offices. for the lord. The militeJ are everywhere distinguished from the sokemanni ; and the wisdom of the feudal polity appears in
no view more strongly than in this,-viz.: that. whilst it secured a powerful army of warriors, it was not improvident of the culture of the lands and the domestic concerns of
the country.
But honour was the invigorating principle of that system; and it cannot
be imagined that those who never grasped a sword nor buckled on a coat of mail should
enjoy privileges and distinctions denied to the barons and milites, the companions of
their sovereign. The sokemanni were indebted only to their own meanness and insignificance for their peculiar immunities.
The king or lord had the profits of the military tenant's estate during his non-age, in order to retain a substitute with accoutrements and in a state suitable to the condition of his tenant: at the same time, he took
care that the minor was instructed in the martial accomplishments of the age. But they
disdained to superintend the education of the sokemanni ; and, as they had nothing to
apprehend i'rom their opposition and could expect no accession of strength f~om their
connections, their marriages therefore were an object of indifference to them, Hence,
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Taklng this, then, to be the meaning of the word, it seems probable that tho
socage tenures were the relics of Saxon liberty, retained by such persons as had
neither forfeited them to tho king, nor been obliged to exchange their tenure for
the more honourable, as it was called, but, at the same time, moro burthcnsome,
tenuro of knight-service. This is peculiarly remarkable in the tenure which
prevails in Kent, called gavelkind, which is generally acknowledged to be a
species of socage tenure;(o) the preservation whereof inviolate from the innovations of the Norman conqueror is a fact universally known. And those who
thus preserved their liberties were said to hold in free and common socage.
As therefore the grand criterion and distinguishing mark of this species ot
tenure are the having its renders or services ascertained, it will include under
it all other methods of holding free lands by certain and invariable rents and
duties: and, in particular, petit serjeanty, tenure in burgage, and gavelkind.
",Ve may remember that by tho statute 12 Car. II. grand serjeanty is not
itself totally abolished, but only the slavish appendages belonging to it: for the
honorary services (such as carrying the king's sword or banner, officiating as
his butler, carver, &c. at the coronation) are still reserved. Now, petit serjeanty
bears a great resemblance to grand serjeanty; for as the one is a personal service, so the other is a rent or render, both tending to some purpose relative to
*82] the king's per*son. Petit serjeanty, as defined by Littleton,(p) consists
in holding lands of the king by the service of rendering to him annually
some small implement of war, as a bow, a sword, a lance, an arrow, or the like.
This, he says,( q) is but socage in effect: for it is no personal service, but a certuin rent: and, we may add, it is clearly no predial service, or service of the
plough, but in all respects liberum et commune socagium: only, being held of the
king, it is by way of eminence dignified with the title of parvum servitium regis,
or petit serjeanty. And magna carta respected it in this light when it enacted(r)
that no wardship of the lands or body should be claimed by the king in virtue
of a tenure by petit serjeanty.s
Tenure in burgage is described by Glanvil,(s) and is expressly said by Littleton,(t) to be but tenure in socage: and it is where the king or other person is
lord of an ancient borough, in which the tenements are held by a rent certain.(u)
It is indeed only a kind of town socago; as common socage, by which other
lands are holden, is usually of a rural naturo. A borough, as we have formerly
seen, is usually distinguished from other towns by the right of sending members to parliament; and, where the right of election is by burgage tenure, that
alone is a proof of the antiquity of the borough. Tenure in burgage, therefore, or burgage tenure, is where houses, or lands which were formerly the
site of houses, in an ancient borou~h, are held of some lord in common socage,
by a certain established rent. Ana these seem to have withstood the shoek of
the Norman encroachments principally on account of their insignificancy;
which made it not worth while to compel them to an alteration of tenure; as
Co) Wright, 211.
CP)~ 169.

(I) ~ 1bO.

C') Lib. 7, cap. 3.
C')~162(v) Litt. H 162, 163.

(r)Cdp.27.

when the age of chivalry was gone, and nothing but its slavery remained, by no unocmmon vicissitude in the affairs of men, the sokemanni derived from their obscurity that
independence and liberty which they have transmitted to posterity, and which wo are
now proud to inherit.-CHR1STIAN.
J The tenure of petit serjeanty is not named in 12 Car. II., but the statute is not without its operation on this tenure.
It being necessarily a tenure in capite, though in effect
only so by socage, livery and primer seisin were of course incident to it on a descent, and
these are expressly taken away by the statute from every species of tenure in capite, as
well socage in capite as knight's service in capite. But we apprehend that in other respects
petit 8crjeanty is the same as it was before; that it continues in denomination, and still
IS a dignified branch of the tenure by socage, from which it only differs in name on account of its reference to war. Harg. and Butl. Co. Litt. 108, b., n. 1. The tenure by
which the grants to tho duke of Marlborough and the duke of Wellington for their
great military services are held are of this kind, each rendering a 'small. flag or ensign
annually, which is deposited ill Windsor Cast1e.-CHITTY.
4!12
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au hundred of them put together would scarce have auiounted to a knight'!l
feo, Besidea, the owners of them, being chiefly artificers and pen",ms engaged
in trade, could not with any tolerable propriety be put on such a militarj
establishment, as the tenure in chivalry was. And hero also we have again an
instance, where a tenure is confessedly in socage, and yet could not possibly
ever have been held by plough-service; since the te*nants must have
*83
been citizens or burghers, the situation frequently a walled town, the [
tenements a single house; so that none of the owners was probably master of a
plough, or was able to use one, if he had it. The free socage, therefore, in which
these tenements are held, seems to be plainly a remnant of Saxon liberty j
which may also account for the great variety of customs, affecting many of
these tcnements so hcld in ancient burgage: the principal and most rcmarkablo
of which is that called Borough English,' so named in contradistinction as it
were to the Norman customs, and which is taken notice of by Glanvil,(w) and
by Littleton ;(x) viz., that the youngest son, and not thc eldest, succeeds to the
burgage tenement on the death of his father. For which Littleton(y) gives
this reason; because the younger son, by reason of his tender age, is not so
capable as the rest of his brethren to help himself. Other authors(z) have
indeed given a much stranger reason for this custom, as if the lord of the fee
had antiently a right of concubinage with his tenant's wife on her weddingnight; and that therefore the tenement descended not to the eldest, but tho
youngest son, who was more certainly the offspring of the tenant. But I cannot learn that ever this custom prevailed in England, though it certainly did in
Scotland, (under the name of mercheia or marcheta,) till abolished by Malcolm
UI.(a)
And perhaps a more rational account than either may be fotched
(though at a sufficient distance) from tho practice of tho Tartars; among-whom,
according to father Duhalde, this custom of descent to the youngest bon also
prevails. That nation is composed totally of shepherds and herdsmen; and the
elder sons, as soon as they are capable of leading a pastoral life, migrate from
their father with a certain allotment of cattle, and go to seek a new habitation.
The youngest son, therefore, who continues latest with his father, is naturally
the heir of his house, the rest being already provided for. And thus we find
that, among many other northern nations, it was the custom for all the sons
but one to migrate from the father, which one be*came his heir.(b) So [*84
that possibly this custom, wherever it prevails, may be the remnant of
that pastoral state of our British and German ancestors, which Csesur and
Tacitus describe. Other special customs there are in different burgage tenures;
as that, in some, the wife shall be endowed of all her husband's tenements,(c)
and not of the third part only, as at the common law: and that, in others, 1\
man might dispose of his tenements by wilI,(d) which, in general, was not permittcd after the conquest till the reign of lrenry the Eighth; though in the
Saxon times it was allowable.(e)
A pregnant proof that these liberties of
socage tenure were fragments of Saxon Iiberty,"
(-) Ubi rupra.

(')1165.

(.) 211.
(.) Mod. Pret
(.) Seld. Tit. of lIon. 2, 1, 47. Reg. Mag. I. 4, Co 3L

(6) Pater cuncio. filiol aduU", a It pdlWal, preur unu,"
qutm luutdem. ,ui juril
rdi1l1]U<hal. W.dringh. Upod'gllL
Nwstr. Co L
{') Lltt. f 166.
") ll67 •
•) Wright, 172.

• See Bao• .Abr. and Com. Dig. tit. Borough English.
Cru. Dig. 1 vol. 133, id. 3 vol. 470.
This custom prevailed in the manors of Ford, Cundover, Wem, and Loppington, in StafforJshire; Bishop-Hampton, Herefordshire; Havenham, Sussex; Malden, Essex; Skidhy,
East Riding, Yorkshire; and some others.-CuITTY.
5 Custom, if properly pleaded and proved, seems to be conclusive in all questions as to
descent in borough English. In Chapman liS. Chapman (March. 54, pI. 82) a custom
respecting certain lands in borough English-that,
if there were an estate in fee in those
lands, they should descend to the younger son, according to the custom: but if the estate
was in tail, they should descend to the heir at common law-was held to be good. The
customary descent may, in particular places, be confined to estates in fee-simple. (Reeve
V8. Malster, W. Jones, 3· ~; and see Append. to Robins. on Gavelk.;) but it may extend
to fee-tail, or any other inheritance,
Lord Coke says, (1 Inst, 110, b.,) "If lands of the
·U:l
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Tile nature of the tenure in gavelJ..md' affords us a still stronger argumeut.
It is universally known what struggles the Kentishmen made to preserve their
ancient liberties, and with how much success thosestrugglea were attendeu.t
And as it is principally here that we meet with the custom of gavelkind,
(though it was and IS to be found in some other parts of the kingdom,)(f) we
rna y fairly conclude that this was a part of those liberties; agreeably to Mr
Selden's opinion, that gavelkind before the Norman conquest was the general
custcm of the realm.(g) The distinguishing properties of this tenure are various,
Some of the principal are these: 1. The tenant is of age sufficient to aliene his
estate by feoffment at the age of ftfteen.(h). 2. The estate does not escheat in
case of an attainder and execution for felony; their maxim being" the father
to the bough, 'the son to the plough."(i)'
3. In most places he had a power of
devising lands by will, before the statute for that purpose was made.(k) 4. The
lands descend, not to the eldest, youngest, or anyone son only, but to all the
"'85J sons together;(l) which was indeed anciently the most usual *course of
descent all over England,(m) though in particular places particular customs prevailed!
Those, among other properties, distinguished this tenure in a
1ft Slat. 32 lIen. TIll. Co 29. Kitch. or Courts, 200.
l'I)") Lamb.
Peramb.6U.
(.) 1" tdo rtgM, am. ducis ad"mll"", !rcquu .. et ","Iala
Lamb. tl3t.
fu.l: poIlt<. ciduif adt:mpta, .ed prirot .. quorundam loco(i) F. N. B.IOS. ere. Car. 661.
". .. ........awfi".b ... su« postea rtgtrminanl:
»>lum integra d inrio/a1a remansit .... nnkcl.I.2,

,

Q.znlianu
c.1.

,') Lilt. f 210.
l-)GJanvll.I.1,

Co

3.

nature of borough English be letten to a man and his heirs during the life of J. S., and
the lessee dieth, the youngest son shall enjoy it." And in the same place he tells us
"the customary descent may, in particular places, extend to collaterals;" but then it
must be specially pleaded, for the custom is in most places confined to cases of lineal
descent, (Bayley V8. Stevens, Cro. Jac. 1.98. Reve V8. Barrow, Cro. Car. 410;) and where
lands would at common law descend to the issue of the eldest son jure repra;.sentationis,
they will, by the custom of borough English, descend upon the issue of the youngest.
Clements VS. Scudamore, 2 Lord Raym. 1024, S. C. 1 P. Wms. 63; and 1 Salk. 243. The
course of descent of lands held in gavelkind or in borough English cannot be altered by
any limitation of the parties; for customs which go with the land and direct the course
of inheritance can be altered only by parliament.
Co. Litt. 27, a, Jenkins Cent. page
220. S. P. Dyer, 179, b. Roe vs. Aistrop, 2 W. Blacks. 1229. 2 Hale's Hist. of Com. L.
103. But there is Ii. great difference between the descent of such land and the purchase
thereof; for if upon such purchase a remainder be limited to the right heir of the purchaser, or of any other person, the heir at common law will take it, and not the customary heir. For the remainder, being newly created, could not be considered within the
old custom. Counden vs. Clerk, Hob. 31. On the other hand, if a man seized in fee 01
lands in gavelkind make a gift in tail, or a lease to a stranger for life, with remainder
to his own right heirs, it seems all his sons will take; for the remainder, limited to the
right heirs of the donor, is not a new purchase, but only a reversion, which will follow
~he customary course of descent. Co. Litt. 10, a. Chester V8. Chester, 3 P. Wms. 63.
1£ the court of chancery is called upon to administer a will creating an executory
~rust respecting lands held in borough English or gavelkind, and the cestuis que tTWIt are
:0 take as purchasers, the lands will be directed to be conveyed not to heirs according
'.0 the custom, but to the heirs at common law.
Roberts V8. Dixwell, 1 Atk. 609.
~tnrkey V8. Starkey, 7 Bao, Abr. 179. And all gavelkind and borough-English lands are
now devisable; but since the statute of frauds (29 Car. II. c. 3) the devise of these, M
of other lands, must be in writing.c-Cnrrrv,
G See in general Robinson on Gavelkind;
Bac. Abr. and Com. Dig. tit. Gavelkind;
Cru. Dig. 1, 106, 132, 144,2, 541, 3, 475, 499; Fearne's Con. Rem. 154; Preston on Conveyancing, 1 vol. 287, 290; H. Chitty on Descents, index, tit. Gavelklnd.c-Cnrrrr.
j The best historians show that the Kentish men owed what the learned commentator
calls the preservation of their ancient liberties not, as supposed by him, to their successful resistance of the invader, but to their policy in yielding a ready and apparently
spontaneous submission to his authority.
See authorities in Bac• .A.br.Gavelkind, A.CUI TTY.
8 But if tenant in gavelkind, being indicted for felony, absent himself and is outlawed,
after proclamation made for him in the county, (or if formerly he had taken sanctuary,
and had abjured the realm,) his heir shall reap no benefit by the custom, but the lands
shall escheat to the lord; and the king shall have year day and waste in them, if holden
of another, in like manner as the common law directs as to lamb which are not subject
10 the custom of gavelkind.
Rob. Gav. 229.-CRITTY.
'Gavelkind·and
borough English, being customs already acknowledged by law, need
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most -remarkable manner: and yet it is said to be ouly !l. species ot .l. socage
tenure, modified by the .custom of the country j the lands being holden by suit
of court and fealty, which is a service in.its nature eertain.I 11) Wherefore by
a-eharter of king John,(o) Hubert, arohbishop of Canterbury, was authorized to
exchange the I:?avelkind tenures holden of the see of Canterbury into tenures by
knight's service j and by statute 31 HI\l' VIIL C. 3, for disgavelling the lands
of divers lords and gentlemen in the county of Kent, they are directed to be
descendible for the future like other lands which were never holden by service of
socaqe. :Now,the .immuuities which the tenants in gavelkind enjoyed :were such
as we cannot conceive should be conferred upon mere ploughman and peasants;
from all which I think it sufficiently clear that tenures in free socage are in
general of a nobler original than -is assigned by Littleton, and after him by thbulk of our common Iawyers.
Having thus distributed and distinguished the several species of tenure II
free socage, I proceed next to ehow that this also partakes very strongly of tho
feodal nature. Which may probably arise from its ancient Saxon original;
since (as was before observed)(p) feuds were not unknown .among the Saxons,
though they did not form a part of their .military policy, nor were drawn out
into such arbitrary consequences as.among the Normans. It seems therefore
reasonable .to imagine, that socage tenure existed in much the same state beforo the conquest as after j that in Kent it was preserved with a high hand, as
our histories inform us it was j 'and that the rest of the socage tenures dispersed
through England escaped the -general fate of other property, partly out of favour
and affection to their particular owners, and .partly from their own insigniflceney.;
since I do not apprehend the number of socage tenures soon after the conquest
to have been very considerable, nor their value by any means large; till by
successive *charters of enfranchisement granted to the tenants, which are [*86
particularly mentioned by Britton,(q) their number and value began
to swell so far, as to make a distinct, and justly envied, part of our English
tenures.
However this may be, the tokens of their feodal original will evidently appear
from a short comparison of the incidents and consequences of socage tenure
with those of tenure in chivalry; remarking their agreement or difference AS
'Wego along.
1. In -the first place, then, both were held of superior lords; one of the king,
either immediately, or as lord paramount, and (in the latter case) of a subject
or mesne lord 'between the king and his tenant.
2. Both were -subjeet to the feodal return, render, rent, or service of some
sort or other, which arose from a suppoaition ·of an original grant from the lord
to the tenant. In the military tenure, or more proper feud, this was from its
nature uneertab, , in socage, which was a feud of tho improper kind, it was
certain, fixed, and determinate, (though perhaps nothing more than bare fcalty~)
and so continues to ·this day.
3. Both were, from their constitution, universally subject (over and above all
other renders) to the oath of fealty, or mutual bond of obligation bctween the
\ord and tenliftt.(r) Which oath of fealty usually draws after it suit to the lord's
court. And this oath every lord, of whom tenements are holden at this day,
m:.y and ought to call upon his tenants to take in his court-baron; if it &i
(-) Wright, 211.
(eJ Spelm. cod. ott. kg. 356.
(pJ"page 48•

(f) C. 66.
(rJ Lltt. N 117, 131.

.not be pleaded: it is sufficient to show that the lands are affected and regulated Ly tl.e
lIame.; but all other ;private customs must be pleaded. H. Ohitty on Descents, 162. It is
.aJso proper to observe that there cannot be any ancient descent with respect to tithes,
-because laymen were incapable of holding them before the dissolution of the monasteries. See Doe, demo Lushington v.!. Bishop of Llandaff, 2 New R. 491, where Do rectory
'In Kent, formerly belonging to -one of the-dissolved monasteries, having been granted
hy Hen. VIII. to a layman, to be holden in fee by knight-service in capite, it was held
that the lands were descendible according to the custom of gavelkind, but the tithes
according to the common law. See also H. Chitty's Descents, 200.--CuI'l'TY.
455

OF 'THE RIGHTS

86

[BOOK ll ..

only for the reason given by Littleton,(s) that if it be neglected, it will by
long continuance of time grow out of memory (as doubtless it frequently hath
done) whether the land be holden of the lord or not; and so he may lose
his seignory, and the profit which may accrue to him by escheats and other
contingencies.(t)
.
4. The tenure in socage was subject, of common right, to aids for knighting
*87] the son and marrying ~he eldest dangh*ter,(u) which were fixed hy the
statute of '\Vestm. 1, ( 36 at 208. for every 20l. per annum so held, as in
knight-service.
These aids, as in tenure by chivalry, were, :ginally mere
benevolences, though afterwards claimed as matter of right; but were all
abolished by the statute 12 Car. II.
5. .Rclief is due upon socage tenure, as well as upon tenure in chivalry; but
the manner of taking it is very different. The relief on a knight's fee was 5l.,
or one quarter of the supposed value of the land; but a socage relief is one
year's rent or render, payable by the tenant to the lord, be the same either
great or small :(w) and therefore Bracton(x) will not allow this to be properly a
relief, but qutedam prastatio loco relevii in recognitionem domini. So too the
statute 28 Edw. I. c. 1 declares that a free sokeman shall give no relief, but shall
double his rent after the death of his ancestor, according to that which he hath
used to pay his lord, and shall not be grieved about measure. Reliefs in knightservice were only payable if the heir at the death of his ancestor was of full
age: but in socage they wore due even though the heir was under age, because
the lord has no wardship over him.(y) The statute of Charles II. reserves the
reliefs incident to socage tenures; and therefore, wherever lands in fee-simple
arc holden by a rent, relief is still due of 'Common right upon the death of"a

tonnnt.Iz)
6. Primer seisin was incident to the king's socage tenants in capite, as well as
to those by knight-service.(a)
But tenancy in capite as well as primer seisins
are, among the other feodal burthens, entirely abolished by the statute.
7. Wardship is also incident to tenure in socage; but of a nature very different from that incident to knight-service.
For if the inheritance descend to an
infant under fourteen, the wardship of him docs not, nor ever did, belong to the
1<88] lord of the tee; because in this tenure, no military or *other personal
service being required, there was no occasion for the lord to take the
profits in order to provide a proper substitute for his infant tenant; but his
nearest relation (to whom the inheritance cannot descend) shall be his guardian
in socage, and have the custody of his land and body till he arrives at the age
of fourteen. The guardian must be such a one to whom the inheritance by no
possibility can descend," as was fully explained, together with the reasons for
(I) Lltt. i 130.
(') F.o mazi .... pTlUtandum CIt, ... dubi"m
jtu
iomln; .1 MIUlate temporu. ob&CUTetu,.. an-rin. j ...fwd. I.
'!. I. 7.
(v) Co. Lltt. 91.

rtddat",.

(.. ) Lltt. i 126.
L. 2, Co 37, f 8.
(') Lilt. ~1Z1.
(I) 3 Lev. 145.
(a) Co. Lltt. 77.

(a)

1°1lfr. Hargrave, in his 5th note to Co. Litt. 88, b., intimates that this rule should be
confined to possibility of anmediaie descent. If this be not so, sup.posing an infant were
sntitled to lands and his father living, the father might be deprived of the guardianship ; for tho infant's heir might be a person to whom the father might be heir.
The guardianship of a father, by our law, (which, in this instance, is founded on the
law of nature,) continues, with respect to his son and heir-apparent, till that son attain
the age of twenty-one years; but it so continues with respect to the custody of the body
only. The King vs. Thorp, Comyns, 28, S. C. Carth.386.
According to the strict language of our law, an heir-apparent alone can be the subject of guardianship by nature.
Ratcliffe's case, 3 Rep.38. -But this technical construction must not lead us to conclude
that parents have not any right to the custody of their other children; for our law gives
the custody of them to their parents till the age of fourteen by the guardianship of nW'lure. S. C. And the statute of 12 Charles II. c. 24 empowers a father, though himself
unrier twenty-one, by deed or will attested by two witnesses, to appoint guardians to all
'li-; children under twenty-one. and unmarried at his decease. or born after: such guar'Ji~nship to last till the children attain the age of twenty-one, or for any less time, and
~lj" appointment to be effectual against all claiming as guardians in socage or ltberwise,
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it, in the former book of these commentaries.(b)
At fcurteen this ,~ahS.hll' in
socage ceascs j and the heir may oust the guardian and call him to uccount f01
the rents and profltsjfc) for at this age the law supposes him capable of choosing
a guardian for himself. It was in this particular of wardship, as also in that of
marriago, aud in tho certainty of tho render of service, that the socage tenures
had so much the advantage of the military ones. But as the wardship ceased
at fourteen, thero was this disadvantage attending it,-that
young heirs, boing
left at so tender an age to choose their own guardians till twenty-one, might
make an improvident choice, Therefore, when almost all the lands in the
kiugdom were turned into socage tenures, the sarno statuto, 12 Car. II. e. 24,
enacted that it should be in the power of any father, by will, to appoint a
guardian till his child should attain the age of twenty-one. And if no such
appointment be made, tho court of chancery will frequently interpose, and
name a guardian, to prevent an infant heir from improvidontly exposing himself
to ruin.
8. Marriage, or the valor maritagii, was not in socage tenure any perquisite
or advantage to the guardian, but rather the roverse. For, if the guardian
married his ward under the age of fourteen, he was bound to account to the
ward for the value of the marriage, even though he took nothing for it, unleas
he married him to advantage.(d)
For the law in favour of infants is always
Jealous of guardians, and theref'ore in this case it made them account, not only
for what they did, but also for what they might, receive on tho infant's be- [*89
half; *lest by some collusion the guardian should have received the value
and not brought it to account; but the statute having destroyed all values of
marriages, this doctrine of course hath ceased with them. At fourteen years of
a~e tho ward might have disposed of himself in marriage, without any consont of
IUM guardian, till the late act for preventing clandestine marriages.
Theso doctrines of wardship and marriago in socage tenure were so diametrically opposite to those in knight-service, and so entirely agree with those parts of king
Edward's laws that were restored by Henry the First's charter, as might alone
convince us that socage was of a higher original than the Norman conquest.
9. Fines for alienation wero, I apprehend, due for lands holden of the king
in capite by socage tenure, as well as in case of tenure by kni7ht~servico: for
the statutes that relate to this point, and Sir Edward Coko 8 comment on
them,(e) speak generally of all tenants in capite, without making any distino(6J Book I. page 4G1.
(oJLitt. l 123. Co. Litt. 89.

(') Lilt. ~ 123.
(oJ1 Inst. 73. 2 Inst. 65, 66, et

the testamentary guardian having the custody not only of the children's persons, but
of their estate, both real and personal.
Thus it seems a father may, by will, delegate to any stranger whom he chooses to
select a much more extensive power than the letter of the law gives to himself whilst
he lives; for the guardianship of nurture, as we have just seen, expires at the same time
'IS guardianship in socage does,-namely,
when the infant attains the age of fourteen.
There is no sort of doubt that the court of chancery, representing the king as parens
patria:, has a jurisdiction now perfectly established to control the right of a father to the
possession of his child whenever the welfare of the child imperatively requires EO strong
a measure. In the words of lord Eldon, .. The court has interposed in many instances
of this sort; but the application is one of the most serious and important nature.
The
interposition of the court stands upon principles which it ought not to put into operation without keeping in view all the feelings of a parent's heart and all the principles
of the common law with respect to a parent's rights." Wellesley .0. The Duke of Beaufort, 1 Russ. 19; and see Lyons va. Bleakin, Jacob's Rep. 262. Shelley us,Westbrooks,
ibid. 266. De Manneville va. De Manneville, 10 Ves. 61. Whitfield va. Hales, 12 Ves.
492. In the reports of the cases cited, most of the other instances in which the jurisdiction in question has been exercised are adverted to; and whoever examines them
will find that the power has been wielded by considerate hands.
Tho control of the court of chancery over the property of infants who are made iu
wards is of course absolute; and many statutes (the marriage act and others) in effect
recognise the chancellor as the constitutional depositary of that part of the king's prel'og:mve or paternal duty (whichever it may most properly be called) which consists or
the guardianship of his infant subjects.-CHITTY.
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lion: hut now all fines for alienation are demolished by the statute of Oharlea
the Second .
.10. Escheats are equally incident to tenure in socage, as they were to tenure
by knight-scrvice;
except only in .gavelkind lands, which are (as is before
mentioned) subject to no escheats for felony, though they are to escheats for
want of heirs.(f)
Thus much for the two grand species of tenure, under which almost nll the
free lands of the kingdom were holden till the restoration in 1660, when the
former was abolished and sunk into the latter; so that the lands of both sorts
-u-c now holden by one universal tenure 0/ free and common socage.
The other grand division of tenure, mention cd by Braeton, as cited in the preceding chapter, is that of villenage, as contradistinguished
from liberum tenementum, or frank tenure, And this (we may remember) he subdivided into two
classes, pure and privileged villenage, from whence have arisen two other species
of our modern tenures.
*90]
*UI. From the tenure of pure villenage have sprung our present copyhold tenures, or tenure by copy of court-roll at the will of the lord: in
order to obtain a clear idea of which, it will be previously necessary to take a
short. view of the original and nature .of manors.
Manors are in substance as ancient as the Saxon constitution, though perhaps
different a little in some immaterial circumstances from those that exist at this
Jay ;(g) just as we observed of feuds, that they were partly known to our ancestors, even before the Norman conquest.
A manor, manerium, a manendo,1l
because the usual .rcsidencc of the owner, seems to have been .a district of
ground held by lords or great personages j who kept in their own hands so
much land as was necessary for the use of their families, which were called
Ierne dominicales, or demesne lands, being occupied by the lord, or dominus
manerii, and his servants.
The other, or tenemental, lands they distributed
among their tenants; which, from the different modes of tenure, were distinrruished by two different names.
First) book-land, or charter-land, which was
held by deed under certain rents and free services, and in effect differed nothing
from the free-socage lands j(h) and from hence have arisen most of the freehold
tenants who hold of particular manors, and owe suit and service to the same.
The other species was called folk-land} which was held by no assurance in writing, but distributed among the common folk or people at the pleasure of the
lord, and resumed at his discretion; being indeed land hold in villenage, which
we shall presently describe more at large. The residue of the manor, being uncultivated, was termed the lord's waste, and served for public .roads, and for
common or pasture to the lord and his tenants.
Manors were formerly called
baronies, as they are still lordships: and each lord or baron was empowered to
hold a domestic court, called the court-baron, for redressing misdemeanors and
nuisances within the manor, and for settling disputes of property among the
tenants.
This court is an inseparable ingredient of every manor; 'and if the
"'91] number *of suitors should so fail as not to leave sufficient to make a jury
or homage, that is) two tenants at least, the manor itself is lost,u
(') Wright, 2l0.

(,) Co. Cop.

H 2 and 10.

(l) Co. Cop.

f 3.

11 Mr. Watkins,
(1 Treat. of Copyh. 7,) following lord Coke, (Copyh. p. 52,) prefers that
derivation of the word "manor" which brings it from the Norman French word·me.mer, to
guide, as most agreeing with the nature of a manor, all the tenants of which were under
the guidance of the lord' thereof.
Lord Coke held this etymology most probable, because (he says) a manor signifies the jurisdiction and royalty incorporate, rather tban
the land or scite, Whatever the derivation of the word may be, it is certain that the
jurisdiction was, as our author himself informs us, at least as essential to the conLtitution of a manor (or lordship, 'or barony) as a mansion-house ever was.-CHITTY.
12 They must be two freeholders,
holding of the manor subject to escheat. 3 T. R. 147.
Bro. Abr, tit. Cause a remover, plec, pl. 35. A manor by reputation, but whlru bas
ceased to be a legal manor, by defect of suitors to the court, may yet retain some Jf Ita
privileges, 118 a preserve for game, nnd the lord may still appoint a gamekeeper.
1. .~
:!59. 'Watkins on Copyhold, 3 ed. 21, 22.-CHITTJ',
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In the early times of ourlegal constitution, the king's greater barons, who
had a large extent of territory held under the crown, gn.nted out frequently
smaller manors to inferior persons to be holden of themselses j which do therefor.o now continue to be held under a superior lord, who is culled, in such cases,
the lord paramount over all these manors i and his soignory is frcquently
termed an honour, not a manor, especially if it hath belonged to an ancien"
feodal baron, Or hath been at uny time in the hands of tho crown. In imitation
whereof, these inferior lords begun to carve out and grant to others still more
minute estates, to be held as of themselves, and were so proceeding downwards
in infinitum: till the superior lords observed, that by this method of subinfeudation they lost all their feodal profits of wardships, marriages, and escheats,
which fell into the hands of these mesne or middle lords, who were the immediate superiors of the terre-tenant, or him who occupied the land: and also that
tho mesne lords themselves were so impoverished thereby, that they wore dis.abled from performing their services to their own superiors.
This occasioned,
first, that provision in the thirty-second chapter of magna carta, 9 Hen. III.,
(which is not to be found in the first charter granted by that prince, nor in the
great charter of king J ohn,)(O that no man should either give or sell his land,
without reserving sufficient to answer the demand of his lord i and afterwards
the statuto of Westm, 3, or quia emptores, 18 Edw. 1. c. 1, which directs that,
upon all sales or feoffments of land, the feoffee shall hold the same, not of hill
immediate feoffor, but of the chief lord of the fee, of whom such feoffor himself held it.n But these provisions not extending to the king's own tenants 171
capite, the like law concerning them is declared by the statutes of -preroqativa
'regis, 17, Edw, II. c. 6, and of 34: Edw. III. c. 15, by which last all subimeudations, previous to the reign of king *Edward I., were confirmed, but all ["'99
subsequent to that period were left. open to the king's prerogative.
And
•
from hence it is clear, that all manors existing at this day, must have existed
as early as king Edward the First i for it is essential to a manor that there be
tenants who hold of the lord i and by the operation of these statutes, no tenunt
in capite since the accession of that prince, and no tenant of a common lord
since the statute of quia emptores, could create any new tenants to hold of himaelf
Now, with regard to the folk-land, or estates held in villenage, this Willi a
specles of tenure neither strictly feodal, Norman, or Saxon i but mixed and
compounded of them all :(k) and which also, on account of the heriots that
usually attend it, may seem to have somewhat Danish in its composition. Under
the Saxon government there were, as Sir William Temple /lpeaks,(l) a sort of
people in a condition of downright servitude, used and employed in the most
servile works, and belonging, both they, their children and effects, to the lord
of the soil, like the rest of the cattle or stock upon it. These seem to have
been those who held what was called the folk-land, from which they wero 1'0movable at the lord's pleasure.
On the arriv~l of theN ormans here, it seems
not improbable that they, who were strangers to any other than a feodal state,
might give some sparks of enfranchisement to sueh wretched persons as fell to
their share, by admitting them, as well as others, to the oath of fealty; which
conferred a right of protection, and raised the tenant to a kind of estate superior
to downright slavery, but inferior to every other condition.(m) This they called
villenage, and the tenants villeins, either from the word vilis, or else, as Sir
Edward Coke tells us,(n) a villa; because they lived chiefly in villages, and were
employed in rustic works of the most sordid kind: resembling the Spartan
J..elotes, to whom alone the culture of the lands were consigned; their rugged
I) See tho OxfOrd edition. of tho "harte rs,
i) Wright, 215.
I)
~ Introd. mat. Eng. 69.

(-)Wrlght, 217.
(-) 1 In.t. 116.

JI The words of tL.e act are, "That
it shall be lawful to every freeman to sell, at his
own pleasure, his lands and tenements, or part of them, so that the feoffee shall hold the
same of the chief lord of the same foe, by such service and customs as his jeojf()r' hild 6,

(CArt-."-CRITTY.
(blI
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maste-rs, like our northern ancestors, esteeming war the only honourable em.
ployment of mankind.
"'93]
*These villeins, belonging principally to lords of manors, were either
villeins regardant, that is, annexed to the manor or land: or else they
were zn gross, or at large, that is, annexed to the person of the lord and transferable by deed from one owner to another.(o)
They e vuld not leave their lord
without his permission, but if they ran away, or were purloined from him, might
be claimed and recovered by action, like beasts or other chattels. They held
indeed small portions of land by way of sustaining themselves and families j
but it was at the mere will of the lord, who might dispossess them whenever he
pleased j find it was upon villein services, that is, to carry out dung, to hedge
and ditch the lord's demesnes, and any other the meanest officcs :(p) and thcir
services were not only base, but uncertain both as to their time and quantity.(q)
A villein, in short, was in much the same state with us, as lord Molesworth(r)
describes to be that of the boors in Denmark, and which Stiernhook(s) attributes
also to the traals or slaves in Sweden; which confirms the probability of their
being in some degree monuments of the Danish tyranny. A villein could acquire
no property either inlands or goods: but, ifhe purchased either, the lord might
enter upon them, oust the villein, and seize them to his own usc, unless he eonhived to dispose of them again before the lord had seized them j for the lord
nad then lost his opportunity.(t)
In many places also a fine was payable to the lord, if the villein presumed to
marry his daughter to anyone without leave from the lord,(u) and, by the common law, the lord might also bring an action against the husband for damages
in thus purloining his property.u»)
For the children of villeins were also in
*94] tho same state of bondago with their pa*rents j whence they were called
in Latin, natiui, which gavo rise to the female appellation of a villein, who
was called a neife.(x) In case of a marriage between a freeman and a neife, or a
villein and a freewoman, the issue followed the condition of the father, being
tree if he was free, and villein if he was villein; contrary to the maxim of the
civil law, that partus sequitur ventrem. But no bastard could be born a villein,
because by another maxim in our law he is nullius filius: and as he can gain
nothin[ by inheritance, it were liard that he should lose his natural freedom by
it.(y) '.rhe law, however, protected the persons of villeins, as the king's subjects,
against atrocious injuries of the lord: 'for he might not kill or maim his villein ;(z)
though he might beat him with impunity, since the villein had no action or
-cmody at law against his lord, but in case of the murder of his ancestor, or
-:he maim of his own person," Neifes indeed had also an appeal of rape in case
the lord violated them by force.(a)
Villeins might be enfranchised by manumission, which is either express or
implied: express, as where a man granted to the villein a deed ofmanumission:(b)
mplied, as where a man bound himself in a bond 'to his villein for a sum of
money, granted him an annuity by deed, or gave him an estate in fee, for life
or years ;(c) for this was dealin~ with his villein on the footing of a freeman: it
was in some of the instances giving him an action against his lord, and in others
(.) Litt.~18L
(,) Ibid. i 112lilt qui knd in m1lmaU"0l.aciel quicqu«l ripntceptum
fund, me scire tUbd ,<TO quid facere tUbd in erasuno, el
• mp.r ttndritur ad i7l«Tla. Bracton, L 4, tr; I, Co 28.1t
(r)c. 8.
(.) De JUT< lUt01Ium, L 2, Co 4.
:') Lift. f 177•
(t)

(w) Co. Lltt. 140-

i:mftf~~
(r)
(I)
(0)
(6)

('J

Ibid.
Ibid.
Ibid.
Ibid.
~~204,

187,188.
189,19-1.
190.
2M.
205, 2Od.

.. This IS an eloquent description of slavery. Villeins were not protected by magr«l
charta; nullus liber homo capiatur vel imprisonetur, .tc. was cautiously expressed to exclude
the poor villein; for, as lord Coke tells us, the lord might beat his villein, and, if it be
without cause, he cannot have any remedy.
What a degraded condition for a being endued with reason I-CHRISTIAN.
15 The damages recovered for the maim of his own person might be immediately seized
"y his lord.tand 80 no benefit accrued to him from such a suit. But the lord was subject
II) an indictment on the king's behalf. Litt. ~ 194.-CmTTl".
'4110
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vesting in him an ownership entirely inconsistent with his former state of
bondage. So also if the lord brought an action against his villein, this enfrunchised him jed) for as the lord might have a short remedy against his villein,
by seizing his goods, (which was more than equivalent to any damages ho could
recovers) the law, which is always ready to catch at any thing in favour of liberty:
presumed that by bringing this action he meant to set his villein on tho [*95
same footing with himself, and therefore held it an implied *manumission.
•
But, in case the lord indicted him for felony, it was otherwise; for tho lord could
not inflict a capital punishment on his villein, without calling in tho nssistance
of the law.
Villeins, by these and many other means, in process of timo gained considerable ground on their lords; and in particular strengthened the tenure 01
their estates to that degree, that they came to have in them an interest in
many places full as good, in others better than their lords. For the good
nature and benevolence of many lords of manors having, timo out of mind, permitted their villeins and their children to enjoy their possessions without interruption, in a regular courso of descent, the common law, of which custom is tho
lifo, now gave them title to prescribe against their lords; and, on performance
of the same services, to hold their lands, in spite of any determination of tho
lord's will. For though in general they are still said to hold their cstates at
the will of the lord, yet it is such a will as is agreeable to the custom of the
manor; which customs are preserved and evidenced by the rolls of the several
courts-baron in which they are entered, or kept on foot by the constant immemorial usage of the several manors in which the lands lie. And, ab such
tenants had nothing to show for their estates but these customs, and udmissions
in pursuance of them, entered on those rolls, or the copies of such entries wit.
nessed by the steward, they now began to be called tenants by copy of court-roll,
and their tenure itself a copyhold.(e)
Thus copyhold tenures, as Sir Edward Coke observes,(f) although yery
meanly descended, yet come of an ancient house; for, from what has been promised, it appears, that copyholders are in truth no other but villeins, who, by fI
long series of immemorial encroachments on the lord, have at last established
a customary right to those estates, which before were held absolutely at the
lord's wilJ.1' ·Whieh *affords a very substantial reason for the great [*9(j
variety of customs that prevail in different manors with regard both to
I
the descent of the estates, and the privileges belonging to the tenants. And
these encroachments grew to be so universal, that when tenure in villenage was
virtually abolished (though copyholds were reserved) by the statute of Charles
II., there was hardly a pure villein left in the nation. For Sir Thomas Smith(g)
testifies, that in all his time (and he was secretary to Edward VI.) he never
knew any villein in gross throughout the realm; and the few villeins rogardant
that were then remaining were such only us had belonged to bishops, monas(l) Litt. ~ 208.
i'l Cop. 132.
(.) F.N. B.12.

(.) Commonwealth. b. 3, c.lO.

IS In the second note to the case of Grant va• .Astle (Doug. 725) we are informed
that
lord Loughborough doubted whether those who, like our author, refer the origin of
copyhold tenure to a mitigation of the state of Villenage are not mistaken. His lordship
founded his doubts upon the fact that, in those parts of Germany from which the Saxons
migrated into England, there are still coexisting a species of tenure exactly the same
with our copyhold estates, and likewise a. complete state of villenage. But the last editor
of Doug. Rep. observes, this is by no means a conclusive argument.
All villenage may
not have been done away with throughout a country, but a partial mitigation of that state
may have taken place; and, in those instances, the privileged villeins may hold by
tenure resembling our copyhold, whilst, at the same time, others less favoured may
remain in a state of pure villenage. It is highly improbable that in our own country all
villeins were at once elevated into the rank of copyholders: indeed, we have every reason
to be assured that the contrary was the fact. Lord Loughborough's doubts, therefore
r snuot shake our author's statement in the text above, which is supported by all our
best, law-writers on the subject, and is confirmed by the evidence of history, which
furnishes distinct examples of the change of villein tenure into copyhold.e-Cnrrrr.
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terios, 01 other ecclesiastical corporations, in the preceding times of popery
For he tells us, that" the holy fathers, monks, and friars, had in their confcssions, and especially in their extreme and deadly sickness, convinced the laity
how dangerous a practice it was, for one Christian man to hold another in
bondage: so that temporal men, by little and little, by reason of that tenor in
their consciences, were glad to manumit all their villeins. But the said holy
fathers, with the abbots and priors, did not in like sort by theirs; for they also
had a scruple in conscience to impoverish and despoil the church so much, DS
to manumit such as were bond to their churches, or to the manors which tho
church had gotten; and so kept their villeins still.t'" By these several means
the generality of villeins in the kingdom have long ago sprouted up into copyholders; their persons being cnfranchiaed by manumission or long acquiescence;
but their estates, in strictness, remaining subject to the same servile conditions
and forfeitures as before; though, in general, the villein services aro usually
«onnnuted for a small pecuniary quit-rent.(h)
t97
*As a further consequence of what has been premised, we may collect
] these two main principles, which are held(a) to be the supporters of the
copyhold tenure, and without which it cannot exist: 1. That the lands be parcel
of, and situate within, that manor under which it is held. 2. That they have
been demised, or demisable, by copy of court-roll immemorially. For immemorial
custom is the life of all tenures by copy; so that no new copyhold can, strictly
speaking, be granted at this day.18
In some manors, where the custom hath been to permit the heir to succeed
the ancestor in his tenure, the estates are styled copyholds of inheritance; in
others, where the lords have been more vigilant to maintain their rights, they
remain copyholds for life only: for the custom of the manor has in Doth cases
so far superseded the will of tho lord, that, provided the services be performed
or stipulated for by fealty, he cannot, in the first instance, refuse to admit the
heir of his tenant upon his death; nor, in the second, can he remove his present.
tenant so long as he lives, though he holds nominally by the precarious tenure
of his lord's will.lt
lA) In some manors thecopyholders were bound to perform
the mnst servrle offices, as to hedge and ditch the lord'.
grounds, to lop hi. trees, and reap hi. com, and the like:
!he lord usually findmg them ment and drmk, and 80m..
II... (as I•• trll the use m the hlghlands of Scotl.md] a minctrel or piper for their diversion. Rot. JIdnn' • .u EJgllJllrt

(bRIm. Mid. As In the kingdom ot Whldah, on the slav .. '
coast ot Africa, the people are bound to cut and carry In th&
klng's com from ot! his demesne lands, and are attended by
music durmg all the time or their labour. Mod. Un.IIlst

xrt, 429.

(r) Co.

Litt. 68.

U The last claim of villenage which' we find recorded
in our courts was in the 15 Jac
1. Noy,27. 11 Harg. St. Tr. 342.-CURIS'l'IAN.
18 See this point considered (1 Watkins on Copyhold) in the very able edition of that
work by Vidal, tit. Grants, paJ;eB33, 51, &c. According to 3 Bos. &; l'u1. 346, 2 M. & S.
504, 2 Bar. & Ald. 18!), and 2 Camp. 264, 265, without a special custom the lord cannot
-nake n. new grant of waste to hold as copyhold, though slight evidence of a custom will
-uffice , but 1\ custom for the lord to grant leases of the wastes of a manor without
restriction is bad. 3 B. & A. 153;-CmTTY.
19 As soon as the death of a copyhold
tenant is known to the homage, it should btl
presented at the next general court, and three several proclamations should be made at
three successive general courts for the heir or other person claiming title to the land
whereof such copyholder died seized to come in and be admitted.
Proclumutionis said
to be unnecessary where the heir appears' in court, either personally or by attorney; but
until such presentment and proclamations, the heir, though of full age, is not bound to
come into court to be admitted.
If, after the third proclamation, no such person claims
to be admitted, a precept may be issued by the lord or steward to the bailiff of the manor
to seize the lands into the lord's hands for want of a tenant, (Watkins on Copyhold,
239. H. Chitty's Descents, 165. 1 Reb. 287. Kitch. 246. 1 Leon. 100. 3 id. 221. 4 id.
30. 1 Scriv. 341, 342;) but the seizure must be quousque, &c., and not as an absolute fo~
feiture, unless there be a custom to warrant it. 3 T. R. 162.
The admittance is merely as between the lord and the tenant, (Cowp. 741,), and the
title of the heir to a copyhold is as against all but the lord complete without admittance:
The ceremony of admittance is said to be for the lord's sake only; and therefore in one
case the court refused a mandamus to the lord to admit a person who claimed by descent.
But a mandamus 'ought to be granted if a proper case be laid before the court. 1 Wils.
'283. Recently the court, as a matter of right, granted a mandamus to admit a person
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~he fruits and appendages of a copyhold tenure, that it hath in common with
free tenures, are fealty, services, (as well in rents as otherwise,) reliefs, and
escheats. The two latter belong only to copyholds of inheritancc; the former
to those for life also. But besides these, eopyholds have also heriots, wardship,
and fines. Heriots, which I think are agreed to be a Danish custom, and ot'
which we shall say more hereaftor,(J) are a render of tho best beast or other
good (as the custom may be) to the lord on tho death of tho tenant
This is
plainly a relic of villein tenure; there being originally less hardship in it, when
all the goods and chattels belonrred to the lord, and he might have seized them
even in the villein's lifetime. Tllese are incident to both species of copyhold;
but wardship and fines to those of inheritance only. ·Wardship, in copyhold
estates, par*takos both of that in chivalry and that in socage. Like that [*98
in chivalry, the lord is the legal guardian ;" who usually assigns some
relation of the infant tenant to act in his stead; and he, like tl,e guardian in
socage, is accountable to his ward for the profits.? Of fines, some are in tho
(i)

See cb. 28.

--------------------~--------------------------------claiming by descent. 3 Bar. & Cres. 172. If the heir is refused admittance, he shall be
terre-tenant, even though the lord loses his fine, (Comyn. 245;) for the lord is only
trustee for the heir, and merely the instrument of the custom for the purpose of admittance. 1 Watk. Copyh. 281. Cro. Car. 16. Co. Copyh. s, 41. So also is the steward;
and therefore an admittance by him will be good though he acts by a counterfeit or
voidable authority, it being sufficient if in appearance he be steward. Co. Copyh. 124.CHITTY.
20 The statute of 9 Geo. I. c. 29 in relation to the copyholders who are under nge, and
who are entitled by descent or surrender to the use of a last will, provides that, if they do
not come in to be admitted in person, or by their guardians, or (having WJ guardians) by
their attorneys, (which the nct enables them to nppoint,) at one of the three then next
courts, the lord or steward, on due proclamation made, may appoint such guardians for
the purpose of admission, and thereupon impose the just fines, (as to which see note
2.'i.) And if such fines are not paid as directed by that nct, the lord is empowered to
enter and take the profits (but without-liberty to fell timber) till such fines and the consequent expenses are satisfied, rendering an account to the persons entitled. If the
VUllrdians pay such fines, then they may reimburse themselves in the like manner.
In the construotion of this act it was held, both by lord Eldon and lord Erskine, that
the court of chancery is not at liberty to speculate upon what the legislature might
mean, beyond what it has expressed. The court, it was said, must abide by the words of
the act, which confine its operation to cases of descent or surrender to the use of a will,
and do· not apply to a-title under a deed. Therefore, to a bill by a lord praying a discovery, in aid of an action under the statute, for recovery of fines alleged to be due, a
demurrer was allowed. Lord Kensington vs. Mansell, 13 Ves. 240.
However. as the statute of 55 Geo, III. c. 192 has since enacted thnt all dispositions·
of copyhold estates by will shall be as effectual to all intents and purposes, although
no surrender shall have been made to the uso of the will, as the same would have been.
if a surrender to the use of the will had been made, the statute of Geo. I. is, in this
respect; enlarged. And it is evident the last-named statute materially qualifies the
statement in the text, that" the lord is the legal guardian."
This authority of the lord must be by virtue of a special custom in a manor; for by the
12 Car. II. c. 24, s. 8 and 9, a father may appoint a guardian by his will as to the copyholds of his child; and though this custom is not abolished in terms, nor can be said to
be taken away by implication in this statute, yet, where the custom does not exist in a
manor, the better opinion is that the statute will operate; and even where the custom
prevails, Mr. Watkins thinks, the father may, by this statute, appoint a gunrdian of the
perllon of his·child, if not of his copyhold property. See 2 Watk, on Copyh. 104, 105.-·

CRITTY.

2.

There is some obsourity as to this point; but·1 imagine the account given of it in
the text cannot be the correct one. As the tenure Clearly savoured more of socage than
chivalry, the lord, without a specinl custom warranting it, cannot well be supposed to he
the guardian, but the nearest relation to whom the inheritance cannot descend. And,
accordingly, in 2 Rolle's Abr. tit. Garde, P. pI. 1. it is laid down by the court that" if a
copybold descend to an infant within the age of fourteen, his prochein amy, to whom the
land cannot descend, shall have the custody of it, as he would of a freehold, unless there
he a custom appointing it to another. If there be such a custom, that will still operate
and. is.not affected by the statute of Car. II. See ante, p. 88. But the present question
is, Who shall now be guardian where there is no custom? Whether, though the statute
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nature of primm scisins, due on the death of each tenant, others are mere fines
for the alienation of the lands; in some manors only one of these sorts can be
demanded, in some both, and in others neither. They-are sometimes arbitrary
and at the will of the lord, sometimes fixed by custom; but, even when arbitrary,
the courts of law, in favour of the liberty of oopyholds, have tied them down to
be reasonable in their extent; otherwise they might amount to a disherieon of,
the estate." No fine therefore is allowed to be taken upon descents and
ahenutions (unless in particular circumstances) of more than two years' improved value of the estate.(k) From this instance we may judge of the favourable disposition that the law of England (which is a law of liberty) hath always
shown to this species of tenants; by removing, as far as possible, every real
badge of slavery from them, however some nominal ones may continue. It
suffered custom very early to get the better of the express terms upon which
they held their lands; by declaring, that the will of the lord was to be interpreted by the custom of the manor; and; where no custom has been suffered to
~ow up to the prejudice of the lord, as in this case of arbitrary fines, the law
Itself interposes with an equitable moderation, and will not suffer the lord to
extend his power so far as to disinherit the tenant.
.
Thus much for the ancient tenure of pure villenage, and the modern one of
copyhold at the will of the lord, which is lineally descended from it.
IV. There is yet a fourth species of tenure, described by Bracton under the
name sometimes of privileged villenage, and sometimes of villein-socage. This,
*99] he tells us,(l) is such as has -been held of the kings of England from the
conquest *downwards; that the tenants herein" villana faciunt servitia,
sed certa et determinata;" that they cannot aliene or transfer their tenements by
grant or feoffment, any more than pure villeins can: but must surrender them
to the lord or his steward, to be again granted out and held in villenage. And
from these circumstances we may collect, that what he here describes is no other
than an exalted species of copyhold, subsisting at this day, viz., the tenure in
antient demesne; to which, as partaking of the baseness of villenage in the nature
of its services, and the freedom of socage in their certainty, he has therefore
given a name compounded out of both, and calls it villanum socagium.
Antient demesne consists of those lands or manors which, though now perhaps granted out to private subjects, were actually in the hands of the crown
in the time of Edward the Confessor, or William the Conqueror; and so appear
to have been by the great survey in the exchequer called domesday-book.(m)
The tenants of these lands, under the crown, were not all of the same order or
degree. Some of them, as Britton testifies.pt) continued for a long time pure
and absolute villeins, dependent on the will of the lord: and those who have
succeeded them in their tenures now differ from common eopyholders in only a
few points. Co) Other. were in a great measure enfranchised by the royal favour:
being only bound in respect of their lands to perform some of the better sort of
villein services, but those determinate and certain: as, to plough the king's land
(II)2 Ch. Rep. 13t.
(I) L. 4, tr. I, Co 28.
(-) F. N. B. U, So.

(-) C. 66(.) F. N. B. 228.

will not operate to defeat a custom, it shall take place in the absence of any custom?
Mr. Watkins is of opinion that it will; and even where there is a custom he thinks that
the father, by will under the statute, may appoint a guardian of the body of his child.
It is desirable that the law should be as he states it, but I am not aware that any decilion to that effect has taken place. See 2 Watk. on Copyholds, l04.-CoLERIDGE.
22 As, in the case where the lord is not bound to renew, or, being so bound by the custorn, the copyholder is allowed to put in more than one life at a time, and consequently
several admissions are made at the same time, for which an increased fine may be fairly
demanded.
The rule generally is to take for the second life half what the immediate
tenant for life pays, and for the third half what the second pays. But this must be
understood by persons taking successively; for if they take as jomt tenants, or as tenants
in common, the single fine only would be due: to be apportioned in the latter case, each
paying severally. Watk. on Copyh., 1 vol, 31~. Scriven on Copyh. 374. It seems that
coparceners are entitled to be admitted to copyhold tenements as one heir, and upon
[iayroent of one set of fees. 3 Bar. &:; C. 173.-CHITTY.
<
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for so many days, to supply his court with such a quantity of provisions, 01' other
stated services; all of which are now changed into pccuniary rents: and ill COPsideration hereof they had manyimmunitics
and privileges granted to them;(p)
as to try the right of their property in a peculiar court of their own, called u
court of antient demesne, by a peculiar process, denominated a writ of right
closej(q)U not to pay toll or taxes; not to contribute to the cxpenses of knights
of the shire; not to be put on juries; and the like.(r)
lI-These tenants therefore, though their tenure be absolutely copyhold,
[*100
yet have an interest equivalent to a freehold: for notwithstanding
their
services were of a base and villenous original,(8) yet the tenants were esteemed
in all other respects to be highly privilegcd villems; and especially for that their
services were fixed and determinate, and that they could not be compelled (like
pure villeins) to relinquish these tenements at the lord's will, or to hold them
against their own: "et ideo," says Bracton, "dicuntur liberi;" Britton also, from
such their freedom, calls them absolutely sokemans, and their tenure sokemanries;
which he describes(t) to be " lands and tenements, which are not held by knightservice, nor by grand serjeanty, nor by petit, but by simple services, being, as
it were, lands enfranchised by the king or his predecessors from their antient
demesne."
And the same name is also given them in Fleta.(u)
Hence Fitzherbert observes,(w) that no lands are antient demesne, but lands holden in
sOl'age; that is, not in free and common socage, but in this amphibious subor.
dinate class of villein-socage.
And it is possible, that as this species of sOl'age
tenure is plainly founded upon predial services, or services of the plough, it may
hsve given cause to imagine that all socage tenures arose from the same original;
for want of distinguishing, with Bracton, between free socage or socage of franktenure, and villein-socage or socage of antient demesne.
Lands holden by this tenure are therefore a species of copyhold, and as such
preserved and exempted from the operation of the statute of Charles II. Yet
t~ey differ from com~on copyholds, principally in th~ privileges berore mentioned : as also they differ from freeholders by one special mark and tincture of
villenage, noted by Bracton, and remaining to this day, viz., that they cannot be
conveyed from man to man by the general common-law conveyances of feoffment, and the rest; but must pass by surrender, to the lord or his steward, in
the manner of common copyholds j *yet with this distinction,(x) that in [*101
the surrender of these lands in antient demesne, it is not used to say,
II to hold at the will of the lord" in their
copies, but only, "to hold according to tM

custom of the manor."'"
(p) 4 Inst, 269.
CI)F. N. a n,
Ibid. U.
C.) Oilb. mot. of El:ch. 16 and 30.

cr)

(II C.6<I.
Co) L. 1, Co 8.
(")N.B.13.
(0) Klteben on Conrts, 19-1.

2S In an action of ejectment, it may, by leave of the court, be pleaded in abatemom
that the lands are part of a manor which is held in ancient demesne; but such a pIe...
must be sworn to, and is not favoured. 2 Burr. 1046.-CHITTY.
2t Besides the ancient
demesne lands held freely by the grant of the king, and those
called customary freeholds, held of a manor which is ancient demesne but not at the
will of the lord, there is a third class, often, as in the text, but erroneously, called
tenants in ancient demesne, who hold of a manor which is ancient demesne, but hold
by copy of court-roll at the will of the lord, and are called copyholders of base tenure.
The neglect to keep in mind these distinctions sometimes produces perplexity and confusion in questions respecting the tenure in ancient demesne. See Scriven on Copyholds, 656.~ITTY_
It is only the freeholders of the manor who are truly tenants in ancient demesne;
and their lands pass by common-law conveyances. They form the court of ancient
demesne. which is analogous to the court-baron. The copyholders form the customary
court. See Third Real Property Report, p.13. 3 B. & P.382.
There are some estates held according to the custom of a manor, but not by copy of
court-roll nor at the will of the lord. .. These customary estates, known by the denomination of tenant-right, are peculiar to the northern parts of England, in which border.
services against Scotland were anciently performed before the union of England and
Scotland under the same sovereign. And although these appear to have mnny qualities
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Thus have 'we taken a compendious 'view of the prmcipal and fundamental
points of the doctrine of tenures, both-antient and modern, in which -we Cannot
but remark the mutual connection and dependence-that all of them have upon
each other. And upon the whole it appears, that whatever changes and-alterations these tenures have in process of time undergone, from the Saxon era to 12
Car. II., all Illy tenures are now in effect reduced totwo species; free tonure in
common socage, and base tenure by copy of court-roll.
I mentioned lay tenures only; 'beeause there is still behind one other species
of tenure, reserved by the statute of Charles II., which is of a spiritual nature,
and called tho tenure in frankalmoign.
V. Tenure in frankalmoiqn, in lihera eleemosyna, or free alms, is that 'l hereby
a religious corporation, aggregate or sole, holdeth lands of the -donor to them
and their successors forever.(y) The service which they were bound to render
for these lands was not certainly defined; but only in general to ;pray for th
soul of the donor and his heirs dead or alive; and therefore they did no fealty,
(which is incident to all other services but this,)(z) because this divine service
was of a higher and more exalted nature.(a)
This is the tenure by which
almost all the antient monasteries and religious houses held their lands, and
by which the parochial clergy, and very many ecclesiastical and eleemosynary
foundations, hold them at this day ;(b) the nature of the service being, upon the
*102] reformation, altered, and made conformable to the purer doctrines *01'
the church of England. It was an old Saxon tenure; and continued
under the Norman revolution, through the great respect thatwas shown -to
religion and religious men in antient times. Which is also the reason that
tenants ui frankalmoiqn were discharged of all other services except the trinoda
necessitas, of repairing the highways, building castles, and repelling invasions:( c)
just as the Druids, among the antient Britons, had omnium rerum immunitatem.(d)
And, even at present, this is a tenure of a nature very distinct from all others;
being not in the least feodal, but 'merely spiritual. For if the service be neglected, the law gives no remedy by distress or otherwise to the lord of 'whom
the lands are holden; but merely' a complaint to the ordinary or visitor to correct it.(e) Wherein it materially 'differs from what was called tenure by divine
servIce: in which the tenants were obliged to do some special divine services in
certain; as to sing so mllny massesl to distribute such a sum in alms, and the
like; which, being expressly defined and prescribed, could with no kind of propriety be called free alms; especially as for this; if unperformed, the lord might
distrain, without any complaint to the visitor.C!) All such donations are indeed
now out of use: for, since the statute of quia emptores, 18 Edw. T., none but
the king can give lands to be holden by this tenure.(g) So that I only mention
thorn, because frankalmoign is excepted by name in the statute of Charlos II.,

)

(r) Lltt. \ 133.
Ibid. 131.
0) Ibid. 135.
,) Bratton, L 4, Ir.I, e. 28.11.
(.) Seld. Jan. 1, 42.

*

~a

c-r dt BtU.
• IJtt. ~136) Ibid. 131.
'J Ibid. 140.

oa; l. e..e. 13.

and incidents which do not properly belong to villenage tenure, either pure or privileged,
(and out of one or other of these species of villenage all copyhold is derived,) and also
have some which savour more of military service by escuage uncertain,-which,
according to Litt. s. 99, is knights' service; and although they seem to want- some of the characteristic qualities and circumstances which are considered as distinguishing this species
of tenure, viz., the being holden at the will of the lord, and also the usual evidence of
title by copy of court-roll; and are alienable, also, contrary to the usual mode by which
copyholds are aliened.wlz.;' by deed and- admittance thereou, (if, indeed, they could' be
immemoHallyaliened
at: all by the particular species of deed .stated- in' the case; viz.• a
bargain and sale, andwhich at common 'law would only have- transferred the 'user ;) I
say. notwithstanding
all these anomalous circumstances, it seems to be now .80 far
settled in courts
law that these customary tenant-right estates are not freehold, but
'hat they iIi effect-fall ~thin the same consideration as copyholds, that the quality of
their tenureIn
this respect' cannot properly any longer be drawn-into question." 'Per
lord Eller-bbrOugh, C: J., 4 East, 288. '&e-,2 Bos. &;P.378. '4·Per.-&; D.-579; infi2/ p.
I 48•..:.sWEET.
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and therefore subsists in many instances at this day: which is all that shall be
remarked concerning it; herewith concluding our observations on the nature of
tenures.

CHAPTER VII.
OF FREEHOLD ESTATES OF INHERITANCE.
THE next objects of our disquisitions are the nature and properties of estates.
An estate in lands, tenements, and hereditaments, signifies such interest as tho
tenant has therein: so that if a man grants all his estate in Dale to A. and his
heirs, every thing that he can possibly ~nt
shall pass there by. (a) It is called
in Latin status j it signifying the condition or circumstance in which the owner
stands with regard to his property. And to ascertain this with proper precision
and accuracy, estates may be considered in a threefold view:-first, with regard
to the quantity of interest which the tenant has in the tenement: secondly, with
regard to the time at which that quantity of interest is to be enjoyed: and,
thirdly, with regard to the number and connections of the tenants.
First, with regard to the quantity of interest which the tenant has in the tenement, this is measured by its duration and extent. Thus, either his right of
possession is to subsist for an uncertain period, during his own life, or the life
of another man; to determine at his own decease, or to remain to his descendants after him: or it is circumscribcd within a certain number of years, months,
or days: or, lastly, it is infinite and unlimited, being vested in him and his
representatives forever And this occasions the primary division of *es- [*104
tates into such as are freehold, and such as are less than freehold.
An estate of freehold, liberum tenementum, or franktenement, is defined by
:Britton(b) to be "the p03sessirm of the soil by a freeman." And St. Germyn(c)
tells us that" the possession of the land is called in the law of England the
franktenement or freehold." Such estate, therefore, and no other, as requires
actual possession of the land, is, legally speaklng, freehold: which actual possession can, by the course of the common law, be only given by the ceremony called
livery of seisin, which is the same as the feodal investiture.
And from these
principles we may extraet this description of a freehold; that it is such an
estate in lands as is conveyed by livery of seisin, or, in tenements of any incorporeal nature, by what is equivalent thereto. And accordingly it is laid down by
Littleton,(d) that where a freehold shall pass, it behooveth to have livery of
seisin. As, therefore, estates of inheritance and estates for life could not by
common law be conveyed without livery of seisin, these are properly estates of
freehold; and, as no other estates are conveyed with the same solemnity, therefore no others are properly freehold estates.'
Estates of freehold (thus understood) are either estates of inheritance, or
estates not of inheritance. The former are again divided into inheritances absoCo) Co. LIlt. 315.
(t) C. 32.

(I)

Dr • .I; Stud. b. 2, d. 22-

"H 59.

I A freehold
estate seems to be any estate of inheritance, or for nfe, in either a COlporeal or incorporeal hereditament, existing -in or arising from real property of free
tenure; that is, now, of all which is not copyhold. And the learned judge has elsewhere
informed us that" tithes and spiritual dues are freehold estates, whether the land out
of which they issue are bond or free, being a separateand distinct inheritance from the
lands themselves.
And in this view they must be distinguished and excepted frpm
other incorporeal hereditaments issuing out of land, as rents, &c., which in general will
follow the nature of their principal, and cannot be freehold, unless the stock from which
they spring be freehold also." 1 BI. Tracts, 116.-CHRISTIA.N.
,·-As .to copyholders having a freehold interest, but not a freehold tenure, see 1 Prest.
on Estate, 212. 5 East, 51.-CHITTY.
-. _ ~,,.
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lute or fee-simple; and inheritances limited, one species 'of which we usually call
fee-tail.
_
I. Tenant in fee-simple (or, as he is frequently styled, tenant in fee) is bb
that hath lauds, tenements, or hereditamcnts, to hold to him and his heirs for.
ever:( e) generally, absolutely, and simply; without mentioning what heirs, but
referring that to his own pleasure, or to the disposition of the law. The true
meaning of the word fee (/eodum) is the same with that of feud or fiof, and in
*105] its original sense it is *taken in contradistinction to allodiumj(/) which
latter the writers on this subject define to be every man's own land,
which he possesscth merely in his own right, without owing any rent or service
to any superior.
This is property in its highest degrce; and the owner
thereof hath absoluium. et directum dominium, and therefore is said to be seised
thereof absolutely in dominico suo, in his own demesne, But feodum, or fee, is
that which is held of some superior, on condition of rendering him service; in
which superior the ultimate property of the land resides. And therefore Sir
Henry Spelman(g) defines a feud or fee to be the right which the vassal or
tenant hath in lands, to use the same, and take the profits thereof to him and
his heirs, rendering to the lord his due services: the mere allodial property of
the soil always remaining in the lord. This allodial property no subject in
England has ;(h) it being a received, and now undeniable, principle in the law,
that all the lands in England are holden mediately or immediately of the king.
The king therefore only hath absolutum et directum dominium:(l) but all subjects'
lands are in the nature of1eodum or fee; whether derived to them by descent
from their ancestors, or purchased for a valuable consideration; for they cannot come to any man by either of those ways, unless accompanied with those
feudal clogs which were laid upon the first feudatory when it was originally
granted. A subject therefore hath only the usufruct, and not the absolute, property of the soil; or, as Sir Edward Coke expresses it,(k) he hath dominium
utile, but not dominium directum. And hence it is, that, in the-most solemn acts
of law, we express the strongest and highest estate that any subject can have
by these words :-" he is seised thereof in his demesne, as of lee." It is a man's
demesne, dominicum, or property, since it belongs to him and his heirs forever:
yet this dominicum, property, or demesne, is strictly not absolute or allodial, but
qualified or feodal: it is his demesne, as of fee: that is, it is not purely and
simply his own, since it is held of a superior lord, in whom the ultimate property
resides.
*106]
*This is the primary sense and acceptation of the word fee. But (as
Sir Martin Wright very justly observes)(l) the doctrine, "that all lands
are holden," having been for so many agcs a fixed and undeniable axiom, our
English lawyers do very rarely (of late years especially) use the word fee in
this its primary original sense, in contradistinction to allodium or absolute property, WIth which they have no concern; hut generally use it to express the
continuance or quantity of estate. Afee therefore, in general, significs an estate
of inheritance; being the highest and most extensive interest that a man can
have in a feud: and when the term is used simply, without any other adjunct, or
has .the adjunct of simple annexed to it, (as a fee, or a fee-simple,) it is used in
contradistinction to a fee-conditional at the common law, or a fee-tail by the
statute; importing an absolute inheritance, clcar of any condition, limitation, or
restrictions to particular heirs, but descendible to the heirs general, whether
male or female, lineal or collateral. And in no other sense than this is the king
said to be seised in fee, he being the feudatory of no man. em)
.
Taking therefore fee for the future, unless where otherwise explained, in this
its secondary sense, as a state of inheritance, it is applicable to, and may be had
in, any kind of hereditaments either corporeal or incorporea1.(n) But there is
this distlnction between the two species of hereditaments: that, of a corporeal
utt.ll.
Seo pp.45, 47.
c.l.
(i) Co. Utt. L
(I) Pra-dium domini rtgil at directum dominium,
ut aulhor niIi 1JeuI. Ibid.
468

~•) or Feuds,

....u1U

cv,ju.I

(i) Co. utt. 1.
(I) OfTen. 148•
(-)Co. Utt.l.
(-)Fwdum .. t quod qui. tend 110;tl 1I8rtdzw. ..... , _
lit tenemmlum, Ii~.reditUl, lc. net. I. 5. Co 5.' 7.
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mheritance a man shall be said to be seised in his demesne, as of fee; of an incorporeal one, he shall only be said to be seised as of fee, and not L his domesne.(o) For, as incorporeal hereditaments are in their nature collateral to,
and issue out of, lands and houses,(p) their owner hath no property, dominicum,
or demesne, in the thing itself, but hath only something derived out of it;
resembling the seroitutes, or services, of the civil law.(q) The dominicum
or property is frequently *in one man, while the appendage or ser- [*10vice is in another. ThUll Caius may be seised as of fee of a way leading
I
over the land, of which Titius is seised in his demesne as of fee.
The fee-simple or inheritance of lands and tenements is generally vested and
resides in some person or other; though divers inferior estates may be carved
out of it. As if one grants a lease for twenty-one years, or for one or two lives,
the fee-simple remains vested in him and his heirs; and after the determination
of those years or lives, the land reverts to the grantor or his heirs, who shall
hold it again in fee-simple. Yet sometimes the fee may be in abeyance, that is,
(as tho word signifies,) in expectation, remembrance, and contemplation in law;
there being no person in esse in whom it can vest and abide: though the law
considers it as always potentially existing, and ready to vest whenever a proper
owner appears.' Thus, in a grant to John for life, and afterwards to the heirs
of Richard, the inheritance is plainly neither granted to John nor Richard, nor
can it vest in the heirs of Richard till his death, nam nemo est hares viventis: it
remains therefore in waiting or abeyance, during the life of Richard.(r)S This
is likewise always the case of a parson of a church, who hath only an estate
therein for the term of his life; and the inheritance remains in abcyance.(s) And
not only the fee, but the freehold also, may be in abeyance, as, when a parson
dies, the freehold of his glebe is in abeyance until a successor be named, and
then it vests in the successor.(t)'
Lltt.~ 10.
See page 20.
(.) &rv.tus
jUl. quo ru
oernl.
Ff. 8, 1, 1.
(O)
(p)

,,,t

----

11= aIteri ......

i tid perlOn8l

<rl Co. W:' 342.
(0) Lilt. ~ U6.
(.) Ibid. ~ U7.
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'I'his rule and its exceptions are thus distinctly stated by Mr. Preston in his treatise
on Estates, 1 vol. 216. 217:-" It may be assumed as a general rule that the first estate
of freehold passing by any deed, or other assurance operating under the rules of the
comrr.on law, cannot be put in abeyance.
5 Rep. 94. 2 Bla, Com. 165. 1 Burr, 107. This
rule is so strictly observed ~2Bla, Com. .l65. 5 Rep. 194. Com. Dig. Abeyance) that no
instance can be shown it. ;Thich the law allows the freehold to be in abeyance by the act
of the party. The case of a parson is not an exception to the rule; for it is by the act of
law, and not of the party, that the freehold is in this instance in abeyance from the
death of the incumbent till the induction of his successor, (1 Inst, 341, a.;) and, considered
as an exception, it is not within the reason of the rule."-CIIITTY.
aThe inheritance or remainder in such a case has been said to be in abeyance, or in
nubibus, or in gremio legis: but Mr, Fearne, with great ability and learning, has exposed
the futility of these expressions and the erroneous ideas which have been conveyed by
them. Mr. Fearne produces authorities which prove beyond controversy" that where a
remainder of inheritance is limited in contingency by way of use, or by devise, the inheritance in the mean time, if not otherwise disposed of, remains in the grantor and his heirs,
or in the heirs of the testator, until the contingency happens to take it out of them."
Fearne Cont. Rem. 513, 4th edit.
But although, as Mr. Fearne observes, "different opinions have prevailed in respect to
the admission of this doctrine in conveyances at common law," (id. 526,) yet he adduces
arguments and authorities which render the doctrine as unquestionable in this case as
in the two former of uses and deLi~es. If, therefore, in the instance put by the learned
judge, John should determine his estate either by his death or by a feoffment in fee,
which amounts to a forfeiture, in the lifetime of Richard, under which circumstances
the remainder never could vest in the heirs of Richard, in that case the grantor or his
heir may enter and resume the estate.s-Cnnrsrrax.
'Mr. Fearne having attacked WJ~hso much success the doctrine of abeyance. the
editor may venture to observe, with respect to the two last instances, though they are
collected from the text of Littleton, that there hardly seems any necessity to resort to
abeyance, or to the clouds, to explain the residence of the inheritance. or of the freehold.
in the first case the whole fee-sin-ple is conveyed to a sole corporation, the parson, and
~;s sucoessors ; but, if anr interest is not conveyed, it still remains, as in the formor note,
2
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-"The word "heirs" is necessary in the grant or donation, in order to make a
fee, or' inheritance. For if land be given to a man forever, or to him and his
assigns forever, this vesta in him but, an' estate for life.(u) This very great
nicety about the insertion of the word" heirs," in all feoffments and grants, in
order to vest a fee, is plainly a relic of the feodal strictness; by which we may
*108] remember(w) it was required *that the form of the donation should be
punctually pursued; or that, as Cragg(x) expreBBesit in the words of
Baldus, "donationes sint stricti juris, ne quis plus donasse prcesumatur quam in donatiolle expresserit:" And therefore; as the personal abilities of the donee were
nriginally supposed to be tho only inducements to the gift, the donee's estate in
the land extended only to his own person, and subsisted no longer than his life;
unless the donor, by an express provision in the grant, gave it a longer continuance, and extended it also to his heirs. But this rule is DOW softened by
many exceptions.(y)
'.
For, 1. It does not extend to devises by will t in which, as they were intro(-) Co. Litl. p.
(0) L. 1 I. 9,iIi.
( .. ) See page 66,

(I)

Co. Lltl. 9, 10.

in the grantor and his heirs, to whom, upon the dissolution of the corporation, the estate
will revert. See 1 book, 484. And in the second case the freehold seems, in fact, from
the moment of the death of the parson, to rest and abide in the successor, who is brought
into view and notice by the institution and induction;
for after induction he can
recover all the rights of the church which accrued from the death of the predecessor.
-CHRISTIAN.

The case put of the glebe during the vacancy of the church is not perhaps easy of
solution. That which Mr. Christian proposed in a note on this passage is not entirely
satisfactory. He would place the freehold in the future successor, who is to be brought
into view and notice by institution and induction.
But if it is in him, it is not there
usefully for either of the purposes for which alone the law requires it to be in any
one: the services are not performed, and there is no one to answer the precipe of a
stranger.
The same objection, indeed, applies if we place it in the heir of the founder
or the ordinary. Perhaps it may be thought not unreasonable to admit this to be an
exception to the general rule: an estate altogether is the creature of legal reasoning, to
be moulded, raised, or extinguished accordingly; and it may be fairly argued that, as '
the freehold can exist in no one to any useful legal purpose, during the vacancy of the
church, it may not exist at all. This is a conjecture, hazarded with great diffidence, but
which may be allowed in a question of more curiosity than practical importance.-Cou:RIDGE.
6 See po.tt, the 23d chapter of this book, page 380. Lord Coke teaches us (1 Inst. 322, b.)
that it was the maxim of the common law, and not, as has been sometimes said, (Idle
liS. Cook, 1 P. Wms. 77,) a principle
arising out of the wording of the statutes of wills,
(32 Hen. VIII. c. 1. 34 Hen. VIII. c. 5,) "quod ultima voluntas testatoris est perimplenda;
secundum veram intentioRem suam."
For this reason, Littleton says (sect. 586) if a man
deviseth tenements to another, habendum in perpetuum, the devisee taketh a fee-simple;
yet, if a deed of feoffment had been made to him by the devisor of the said tenements,
habendum ribi in perpetuum, he should have an estate butfor term of his life, for want of
the word heirs. In Webb vs. Herring (1 Rolle's Rep. 399) it was determined that a devise
to a man and his successors gives a fee. But whether a devise to a man and his posterity
would give an estate-tail or a fee was doubted in The Attoruey-General vs. Bamfield,
2 Freem. 268. Under a devise to a legatee "for her own use, and to give away at her
death to v hom she pleases," Mr. Justice Fortescue said, there was no doubt a fee passed.
Timewell vs. Perkins, 2 Atk, 103. And the same doctrine was held in Gooiltitle VI.
Otway, 2 'Viis. 7: see also infra. And a devise of the testator's lands and tenements to
his executors, "freely to be possessed and enjoyed by them alike," was held (in Lovesores vs. Blight, Cowp. 357) to carry the fee; for the testator had charged the estate with
the payment of an annuity, which negatived the idea that by the word freely he only
meant to give the estate free of eneumbrancees the free enjoyment, therefore, it was held,
must mean free from all limitations.
But, if the testator had not put any charge on the
esfate, this would not have been the necessary construction; nor would so extended a
meaning have been given to those words against the heir; in any case where it was not
certain that the testator meant more than that his devisee should possess and enjoy the
estate free from all charges, or free from impeachment of uxute, Goodright til. Barron, 11 ,

'East, 224.
Thus, if a man devises all his freehold estate to his wife during her natural life, and also
to leave it to whom she pleases, the word leave confines the author:tv of the devisee for life to a disposition by will only. Doe Thorley. 16 East. 443;
Itt her disposal. oftenaards
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dnced at the time when the feodal rigonr W/lS apace wearing out, a more liberal
construction is allowed: and therefore by a devise to a man forever, or to one
and his assigns forever, or to one in fee-simple, the devisee hath an estate of
inheritance; for the intention of the devisor is sufficiently plain from the words
and see in/ra. This, it will at once be obvious, is by no means inconsistent with what
was laid down in Timewell V8. Perkins, as beforo cited. The distinction is pointed out in
Tomlinson V8. Dighton, 1 P. Wms. 17l. Thus, where a power is given, with a peculiar description and limitation of the estate devised to the donee of the power, the pOWAris a
distinct gift, coming in by way of addition, but will not enlarge the estate expressly given
to the devlsee ; though, when the devise is general and indefinite, with a power to dispose of the fee, there the devisee himself takes the fee. In some few instances, Indeed,
courts of equity have inclined to consider a right of enjoyment for life, coupled with a
power of appointment, as equivalent to the absolute property. Standen VS. Standen, 2
Yes. Jr. 59-1. A difference, however, seems now to be firmly established, not so much
with regard to the party possessing a power of disposal, as out of consideration for those
parties whose interests depend upon the non-execution of that power. Croft I)S. Slee, 4
Yes. 64. Confining the attention to the former, there may be no reason why that which
he has power to dispose of should not be considered as his propert y; but the interests
of the latter ought not to be affected in any other manner than that specified at the
creation of the power. Holmes vs. Coghill. 7 Yes. 506. Jones V8. Curry, I Swanst. 73.
Reid 1)8. Shergold, 10 Yes. 383. When, therefore, a devise or bequest (for the principle
seems to apply equally to realty as to personalty) is made to anyone expressly for hfe,
with a power of appointment, by will only, superadded, that power (as already has been
intimated) must be executed in the manner prescribed; for, the property n<'t.being abo
solute in the first taker, the objects of the power cannot take without a forma appointment; but, where the devise or bequest is made indefinitely, with a superadded power
to dispose by will or deed, the property (as we have seen) vests absolutely. The distinotion may, perhaps, seem slight, but it has been judicially declared to be perfectly settled,
Bradley V8. West-cott, 13 Yes. 453. Anderson V8. Dawson, 15 Yes. 53G. Burford VS. Street,
16 Yes. 139. Nannock vS. Horton, i Yes. 398. Irwin 1)8. Farrer, 19 Yes. 87. Where an
estate is devised absolutely, without any prior estate, limited, to such uses as a person shall
appoint, that is an estate in fee. Langham V8. Nenny, 3 Yes. 470. And the word "es·
tate," when used by a testator, and not restrained to a narrower signification by the context of the will, (Doe 1)8. Hurrell, 5 Barn. & Ald. 21,) is sufficient to carry real .:IS fate,
(Barnes 1)8. Patch, 8 Yes. 608. Woollam 1)8. Kenworthy. 9 Yes. 142;) and that not merely
a life-Interest therein, but the fee, although no words of limitation in perpetuity lore
added. Roe I)S. Wright, 7 East, 268. Right 1)8. Sidebotham, 2 Doug. 763. Ohorlton \'8.
Taylor. 3 Yes. & Bea.163.
Pettiward V8. Prescott, 7 Yes. 545. Nicholls 1)8. Butcher, 18
Yes. 195. And although the mere introductory words of a will, intimating in general
terms the testator's intention to dispose of "all his estate, real and personal," will not
of themselves pass a fee if the will, in its operative clauses, contains no further declaration of such intent, still, where the subsequent clauses of devise are inexplicit, the introductory words will have an effect on the construction, as affording some indication of tho
testator's intention.
Ibbetson 1)8. Beckwith, Q\. temp. Talb, 160. Goodright V8. Stocker,
5 T. R. 13. Doe 1)8. Buckner, 6 T. R. 612. Gulliver 1)8. Poyntz, 3 Wils. 143. Smith vs,
Coffin, 2 H. Bla, 450. But, though slight circumstances may be admitted to explain onsourities, (Randall vs. Morgan, 12 Yes. ii,) and words may be enlar~ed, abridged, or
transposed in order to reach the testator's meaning, when such liberties are necessary
to make the will consistent, (Keily V8. Fowler, Wilm. Notes, 309,) still, no operat've and
effective clause in a will must be controlled by ambiguous words occurring III the mtroductory parts of it, unless this is absolutely necessary ill order to furnish a reasonable
interpretation of the whole. Lord Oxford 1)8. Churchill, 3 Yes. & Bea. G7. Hampson voy.
Brandwood, 1 Mad. 388. Leigh 1)8. Norbury, 13 Yes. 344. Doe vs. Pearce, 1 Pr, 365.
Neither can a subsequent clause of limitation as to one subject of devise be governed
by words of introduction which. though clear, are not properly applicable to that particular subject, (Nash V8. Smith, 17 Yes. 33. Doe 1)8. Clayton, 8 East, 144. Denn VS. Gaskin.
Cowp. 661;) whilst, on the other hand, an express disposition in an early part of a will
must not receive an exposition from a subsequent passage affording only a conjectural
inference. Roach V8. Haynes, 8 Yes. 590. Barker es, Lea, 3 Yes. & Bea.1l7, S.C. 1 Turn.
& Russ. 416. Jones l)oY. Colbeck, 8 Yes. 42. Parsons 1)8. Baker, 18 Yes. 478. Thackeray
V8. Hampson. 2 Sim. & Stu. 217.
Where an estate is devised. and the devisee is subjected to a charge, which charge i..
not directed to be paid out of the rents and profits, the devise will
a fee-simple,
notwithstanding the testator has added no words of express limitation III perpetuity.
Upon this point the distinction is settled that, where the charge is on t~e 'per~o~ to
whom the land is devised, (in general terms, not where he has an sstate-tail given him.
411
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of perpetuity annexed, though he hath omitted the legal words of inheritance
But if the devise be to a man and his assigns, without annexing words of per·
petuity, there the devisee shall take only an estate for life j for it does not appear
that the devisor intended any more. 2. Neither does this rule extend to flues
or recoveries considered as a species of couveyanee j for thereby an estate in
fee passes by act and operation of law without the word" heirs," as it does also,
for particular reasons, by certain other methods of conveyance, which have
relation to a former grant or estate, wherein the word" heirs" was expressed.Iaj
3. In creations of nobility by writ, the peer so created hath an inheritance in
hit! title, without expressing the word ., heirs j" for heirship is implied in the
creation, unless it be otherwise specially provided: but in creations by patent,
which arc stricti juris, the word" heirs" must be inserted, otherwise there is no
inheritance. 4. In grants of lands to sole corporations and their successors, the
word "successors" supplies the place of "heirs j" for as heirs take from the
*109] ancestor, so doth the successor from the predecessor." Nay, in *a grunt
to a bishop, or other sole spiritual corporation, ui frankalmoiqn, the word
('J

Co. Lilt. 9.

Denn vs. Slater, 5 T. R. 33i,) there he must take the fee; but not where the charge is
upon the land devised and payable out of it. And the reason given why in the form=r
case the devisee must take the fee is because otherwise the estate may not be sufficient
to pay the charge during the life of the devisee, which would make him a loser; and
that could not have been the intention of the devisor. Goodtitle vs. Maddern, 4 East,
500. Doe us, Holmes, 8 T. R. 1. Doe es, Clarke, 2 New Rep. 349. Roe v~.Daw, 3 Mau,
& Sel, 522. Baddeley vs. Leapingwell, Wilm. Notes, 235. Collier's case, 6 Rep. 16.
'Vith regard to the operation of the word "hereditaments" in a will, Mr. Justice Buller
said there have been various opinions: in some cases it has been held to pass a fee, in
others not, (Doe vs. Richards, 3 T. R. 360;) but the latter construction seems now to be
firmly established as the true one. The settled sense of the word .. hereditaments,"
chief-baron Mucdonald declared, (in Moore vs. Denn, 2 Bos. & Pull. 251,) is to denote
such things as may be the subject-matter of inheritance, but not the inheritance itself;
and cannot, therefore, by its own intrinsic force enlarge an estate which is prima facie a
life-estate into a fee. It may have weight, under particular circumstances, in explaining
the other expressions in a will from whence it may be collected, in a manner agreeable
to the rules of law, that the testator intended to give a fee; but in Canning vs. Canning,
)losely, 242, it was considered as quite settled by the decision in Hopewell es, Ackland,
1 Salk. 239, that a fee will not pass merely by the use of the word "hereditament."
And see the same case of Denn vs. Moore, in its previous stages of litigation, 3 Anstr.
i8i.
5 T. R. 563. As also Pocock es, The Bishop of London, 3 Brod, & Bing. 33.
Mr. Preston, in page 42 (4} of the second volume of his Treat. of Est., observes, "The
role requirin~ the designation in terms, or by reference, of heirs in the limitation of
estates is conn ned, even with respect to common-law assurances, to those cases in which
the assurances are to natll¥al persons. The rule does not take place where the assuranoes
are made to corporations, or are made by matter of record, or operate only to extinguish
a right or a collateral interest, or which give one interest in lieu of another, or release the
unity of title, or confer an equitable interest by way of contract, as distinguished from
a conveyance."
These and other instances, as well as those of wills, (to which the rule
does not extend,) he says are more properly to be considered as not coming l.ithin the
scope of the rule, or of the policy of the law which was the foundation of the rule, than
as exceptions to the rule; and he devotes the greater part of the remainder of the
volume cited to a collection and illustration of the different classes of cases in which a
fee has been held to pass though the word" heirs" has not been used. To this ample
storehouse of materials the reader who wishes to examine the subject more at length is
rcferred.c-Carrrv.
e In a grant of lands to a sole corporation, the word" heirs" will not convey a fee any
more than the word "successors" would in a grant to a natural person. For instance. a
limitation to a parson in his politic capacity, and to his heirs, gives him only an estate
for life. Co. Litt. 8, h. 4 H. 5, 9. The word successors, however, is not necessary to pass
a fee to a sole corporation in case of a gift in frankalmoign.
Co. Litt. 94, b. But if unnecessary words be added to those which suffice to pass the fee in grants to corporations
901eor natural persons, they may be rejected as surplusage; as, if lands be granted to a
bishop in his politic capacity, his heirs and successors, or to a man, his heirs and 8\lCCesT'C'TS, the words" heirs" in the one case, and "SUCCessC7oS"
in the other, come withiD thiJ
-nle, Co......itt. 9, a.-CuITTY.
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.cfrankalmoign" supplies the place of "successors," (as tho word" suecossore"
supplies the place of "heirs,") ex vi termini; and in all tho so cases a fee-simple
vests in such sole corporation. But, in a grant of lands to a corporation nggregate, the word" successors" is not necessary, though usually insertod: for, alboit
such simple grant be strictly only an estate for life, yet, as that corporation nOVOI
dies, such estate for life is perpetual, or equivalent to a fee-simple, and therefore
the law allows it·to be one.(a) 5. Lastly, in the case of the king, a fee-simple
will vest in him, without the word" heirs" or "successors" in the grant; partly
from prerogative royal, and partly from a reason similar to the last, because the
kin~ in judgment of law never dies.(b) But the genoral rule is, that the word
"hell'S" is necessary to create an estate of inheritance.'
II. 'Ve are next to consider limited fees, or such estates of Inheritance as are
clogged and confinod with conditions, or qualifications, of any sort. And these
we may divide into two sorts: 1. Qualified, or base fees; and, 2. Foes conditional,
NO called at the common law; and afterwards fees-tail, in consequonco of the
a.tatute de donie.
1. A base, or qualified fee, is such a one as hath a qualification subjoined
1.hereto,and which must be determined whenever the qualification annexed to it
I~ ;:t. an end. As, in the case of a grant to A. and his heirs, tenants of the manol
of Dale; in this instance, whenever the heirs of A. cease to be tenants of that
manor," the grant is entirely defeated. So, when Henry VI. granted to John
Talbot, lord of the manor of Kingston-Lisle in Berks, that he and his heirs,
lords of the said manor, should be peers of the realm, by tho title of barons of
Lisle j here John Talbot had a base or qualified fee in that dil?nity,(c) and, the
instant he or his heirs quittod the soignory of this manor, the dignity was at an
end. This *estatei is a feo, because by possibility it may onduro forever [*110
in a man and his heirs; yot as that duration depends upon the concurrenee of collateral circumstances, which qualify and debase tho purity of the
donation, it is therefore a qualified or base fee.
.),. A conditional fee, at the common law, was a fee restrained to some par
(0) See book L p. 484.

(i) See book L p, 219.

(.) Co. Utt. 27.

'Two other classesof cases may be mentioned as exceptions to the rule that the word
heirs is necessary to raise an estate in fee.
1. Where, by reference, another instrument which does contain the word heirs is

incorporated with and made part of the conveyance. Nothing short of this, however
clear the intent to do so may be, will enlarge a life-estate to a fee, not even if the reference be to a will, which, according to the liberal principles of interpretation adopted by
the courts M to wills, creates a fee without words of inheritance. Lytle vs. Lytle, 10
'Vatts,259. By the deed in that case the grantor conveyed to the grantee "all his part
of the estate left to him by his father's last will and testament j" and the will referred to
ran thus i- -" The remainder of my real and personal property I will to be equally divided bet" 'tt my children." It was held that nothing but a life-estate passed to the
grantee. If the will had contained a clause giving the property to him and his heirs, it
would have come within the reason of the case. A fee-simpleis conveyed,because by
reference the other instrument is incorporated and made part of the conveyance; and
if that should contain the essential word heirs, it is adjudged good as a conveyanceof
the fee.
2. A mere executory agreement to sell and convey land (which, however,if in writing
or vithin the provisionsof the statute of frauds, a chancellor will decree to be speciflcaliy performed by the execution of a regular and formal deed) need not contain the
word heirs in order to convey in equity a fee. If the vendee, having paid the consideration-money,has a right in equity to call on the vendor to convey,he has the equitable
estate j and if the intention of the parties was to buy and sell a fee, he has an equitable
fee-simple,though the word heirs were not used. Defraunce va. Brooks, 8 W. & S. 67.
In executory contracts, equity supplies words of inheritance, and implies a fee when
the consideration evinces that not less than a fee was Intended.c-Saaaswoon.
8 Even for a short period, and they afterwards resume it. Yelv.150. Prest. on Estates,
20. But if A. die, the birth of a posthumous child will continue the tenancy and prevent
the defeat of the grant. 1 Leon. H.-ARCHBOLD.
i The proprietor of a qualified or base fee has the same rights and privilegesover his
estate, till the contingency upon which it is limited occurs as if he were tenant in feesimple. Walsingham's case, Plowd. 557.-CIlITTl".
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ticular heirs, exclusive of others: "donatio stricta et. eoarctat .. jed) sicut certis
hceredtbus quibusdatr; a successiolle ezclusis]" as to the heirs' oj a ,~~'8 body, by,
which only his lineal descendants were admitted, in exclusion of .collaterai
heirs; or to the heirs-male oj his body, in exclusion both of collaterals, and lineal
females also.10 It was called a conditional fee, by reason of the condition expressed or implied in the donation of it, that if the donee <Dedwithout such particular heirs, the land should revert to the donor. For this was a condition
annexed by law to all grants whatsoever; that, on failure of the heirs, specified
in the grant, the grant should be at an end, and the land return to its sneient
proprietor.(e)
Such conditional fees were strictly agreeable to the nature .of
feuds, when they first ceased to be mere estates for life, and were not yet arrived
to be absolute estates in fee-simple. And we find strong traces of these limited,
conditional fees, which could not be alienated from the lineage of the first purchaser, in our earliest Saxon laws.C!)
Now, with regard to the condition annexed to these fees by the common law,
our ancestors held, that such a gift (to a man and the heirs of his body) was a
gift upon condition, that it should revert to the donor if the donee had no heirs
of his body; but, if he had, it should then remain to the donee. They therefore
called it a fee-simple, on condition tbat he.had Issue," Now, we must observe,
that, when any condition is performed, it is thenceforth entirely gone; and tho
*111] thing to which it was before annexed becomes absolute, *and wholly
uneonditional."
So that, as soon as the grantee had any issue born,
his estate was supposed to become absolute, by the performance of the con.
dition; at least, for these three purposes: 1. To enable the tenant to aliene the
land, and thereby to bar not only his own issue, but also the.donor of his Intorest in the reversion.(g)
2. To subject him to forfeit it for treason; which he
could not do, till issue born, longer than for his own life; lest thereby the
inheritance of the issue, and reversion of the donor, might have been defeated.(h)
3. To empower him to charge the land with rents, commons, and
certain other encumbrances, so as to biud his issue.(i) And this was thought
(~) Flet.l. 3, Co 3, i 5.
(.) rlowd. 241.
P') Si quis WTam lurrtdilariam habrot, tam non "",dat a
cognatiIluerfllWvl"":"
Ii.ui "'TO proh>Wum lit, qui tam

ab inilio
37.
(.) Co.
(A) Co.
(I) Co.

acquisime, ut ila /ru:t.f'< ntqutal. LL. .tE!/Tftl. Co
Lltl. 19. 2 Idst. 233.
LIlt. 19. 2 Inst. 23l.
Lltt.19.

10 In the passage above quoted from Fleta, Mr. Preston, in his Essay on Estates, p. ~g,
says he understands Fleta as speaking of estates-tail. and not of fees-conditional at com.
mon law; and he says (p. 285) that before the statute de dania a gift to a man and his
heirs males of his body, or to a man and his heirsjemaie8 of his body. would not have been
allowed at common law. The word males in the one case, and the word females in the
other, would have been rejected as repugnant to the est8te,-AncHBOLD..
11 In the great case of Willion vs. Berkley, (Plowd. 233,) lord C. J. Dyer said, upon the
grant of a conditional fee, the fee-simple vested at the beginning. by having Issue, the
donee acquired power to aliene, which he had not before; but the issue was not the cause
of his having the fee; the first gift vested that; and (in p. 235 of S. C.~it was said, when
land was given (before the statute de dania) to a man and the heirs of his body. this WI\!!
a fee-simple, with a condition annexed, that, if the donee died without such heirs, the
land should revert to the donor; to whom, therefore, the common law gave a formedon in
reverter. But he was not entitled to a writ ofjormedon in remainder; for no remainder could
be limited upon such an estate, which, though determinable, was considered a fee-simple
until the statute de dania W8S made. Since the statute, We call that an estate-tail which
before was a conditional fee. (ibid. p. 239;) and whilst it continued so, ~f the donee had
lssue.ihe had power u alienate the fee, and to bar not only the succession of, his issue,
but the reversion of t.te donor in case his issue subsequently failed: to redress which
avils (lIS they were thought to be) the act de dania conditionalifn!l}f1lS Wilde. Ibid. FP, 242,

2,15.-CHITTY.
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Where the person to whom 8 conditional fee was limited had issue, arid suffered it
to descend to such issue. he might aliene it. .But, if they did pot aliene, the donor would
stil] have been entitled to his right of reverter; for the estate would have continued
subject to the limitations contained in the original donation. Nevil's case, 7 Rep. 124.
Willian VB• Berkley, Plowd. 247. This authority supports the statement of our author,
!.O a similar effect, lower down in the page ; but it hardly authcrizes the assertion that
sfter issue the estate became wlwlly unconditionel.e-Onrrrr •
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~h6 more reasonable, because, by the birth of issue, the posslblllty of the donor'!
reversion was rendered more distant and precarious: and his interest seems to
have been tho only one which the law, as it then stood, was solicitous to protect; without much regard to the right of auccession intended to be vested in
the issue. However, if the tenant did not in fact aliene the land, tho course
of descent was not altered by this performance of the condition; for if the
Issue had afterwards died, and then the tenant, or original grantee, had died,
without making any alienation; tha land, by the terms of the donation, could
descend to none but the heirs of his body, and therefore, in defau.t of them, must
have reverted to the donor. For which reason, in order to subject the lands to
tho ordinary course of descent, the donees of these conditional fee-simples took
care to aliene as soon as they had performed the condition by having issue]
and afterwards repurchased the lands, which gave them a fee-simple absolute,
that would descend to the heirs in general, according to the course of the common law. And thus stood the old law with regard to conditional fees e which
things, says Sir Edward Coke,Ck)though they seem antient, are yet necessary
to be known; as well for the declaring how the common law stood in such
cases, as for the sake of annuities, and such like inheritances, as are not within
the statutes of entail, and therefore remain as ht tho common law.
*The inconveniences which attended these hmited and fettered in- [*11''heritances, were probably what induced the judges to give way to this
...
subtle finesse of construction, (for such it undoubtedly was,) in order to shorton
the duration of these conditional estates. But, on the other hand, the nobility,
who were willing to perpetuate their possessions in their own families, to put a
stop to this practice, procured the statute of Westminster the second(l) (commonly called the statute de donie conditionalibus) to be made; which paid a
greater regard to the private will and intentions of the donor. than to the pro
pI iety of such intentions, or any public considerations whatsoever. This statute
revived in some sort the antient feodal restraints which were Originally laid o~
alienations, by enacting, that from thenceforth the will of the donor be observed;
anti that the tenements so given (to a man and the heirs of his body) should at
all events go to the issue, if there were any; or, if none, should revert to the
donor.
Upon the construction of this act of parliament, the judges determined that
tho donee had no longer a conditional fee-simple, which became absolute and
at his own disposal the instant any issue was born; but they divided the
estate into two parts, leaving in the donee" a new kino of particular estate,
which they denominated a fee-tailj(m) and investing in tho donor the ultimate
fee-simple of the land, expectant on the failure of issue; which expectant
estate is what we now call a reversion.Cn)la And hence it is that Littleton tells
usCo) that tenant in fee-tail is by virtue of the statute of Westminster the
second.
.
Having thus shown the original of estates-tail, I now proceed to consider
what thing8 may, or may not, be entailed *under the statute de donie. [*118
Tenements is the only word used in the statute: and this Sir Edward
Coke(p) expounds to comprehend all corporeal hereditaments whatsoever; and
also all incorporeal hereditaments which savour of the realty, that is, whicb
issue out of corporeal ones, or which concern, or are annexed to, or may be
(A) 1 Inst, 19.
(I) 13 Ed ... I. c.l.
(")The expreesion fu-taa, or f<odum. taU..uum,..""," borrowed from tho feudists, (see Crag. I. I, I. 10, H 24, 25,)
amc...g who-n It .iguilled nn,. mutilated or truncated Inilerilar.<:e, from which the heirs-general were cut oil; being

derived from tile barbuoll8 Terb taliart, to cut, from which
the Frencbtailkrand
tho Italian lagliare .... rormed. Spelm.
Gloos. 631.
(.) 2 Inst. 335.
(.) ~ 13.
(.) 1 Inst. 1?, :b).

U The gift thus remains to the donee until there is a failure of such heirs 88 the gift
describes. But still there is another manner in which the estate-tail may be determined;
for if it he derived out of .a determinable fee, the event which determines the ori~inal
estate at the same time determines the estate-tail, although there have not been a failure
of issue, (Preston on Est, 264, 265 ;) and for this reason, if the person who created the
estate-tail had but a determinable fee, the recovery of tenant in tail WIll give him but a
determinable fee. 1 Preston on Conv. 1, 2. Preston on Est, 266.-.ARCHBOLD.
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exercised within, the same j as, rents; estovers) commons, and tho like. Also
offices and dignities, which concern lands, or have relation to fixed and certain
places, mny be entailed.(q) But mere personal chattels, which savour not at all
of the realty, cannot be entailed. Neither can an office, which merely relates
to such personal chattels j nor an annuity, which charges only the person, and
net the lands, of the grantor.
But in these last, if grantcd to a man and the
heirs of his body, the grantee bath still a fee-conditional at common law, M
beforo tho statute j and by his alienation' (after issue born) may bar the heir or
reversioner. Cry' An estate to a man and his heirs for another's life cannot be
entailed :(s) for this is strictly no estate of inheritance, (as will appear hereafter,) and' therefore not within the statute de don is. Neither can a copyhold
estate be entailed by virtue of the statute; for that would tend to encroach upon
and restrain the will of the lord: but, by the special custom of tho manor, a copyhold may be limited to tho heirs of the body jet) for here the custom aseertains
and interprets the lord's wilL
Next, as to the several species of estates-tail, and how they are respectively
created. Estates-tail are either general or special. Tail-general is where lands
and tenements are given to one; and the heirs of his body begotten: which is
called tail-general, because, how often soever such doneo in tail be married, his
issue in general by all and overy such marriage is, in successive order, capable
of inhcriting the estate-tail, per formam doni.(u)'5 Tenant in tail special is where
(9) 1 Rep. 33.
(.) Co. Lltt. 19, 20.
(.) \I Vern. 225.

(') 3 Rep. 8.
(M) Lltt. ~ It, 16.

u 1£ an annuity is granted out of personal property to a man and the heirs of his body,
It is a fee-conditional at common law, and .there can be no remainder or further limitation of it; and when the grantee has issue, he has the full power of alienation and of
barring the possibility of its reverting to the grantor by the extinction of his issue. 2 Ves.
170. 1Bro. 325.
But out of a term for years, or any personal chattel, except in the instance of an
annuity, neither a fee-conditional nor an estate-tail can be created; for if they arn
granted or devised by such words as would convey an estate-tail in real property, the
grantee or devisee has the entire and absolute interest without having issue; and as soon
I\S such an interest
is vested in anyone, all subsequent limitations of consequence
become null and void. 1 Bro. 274. Harg, Co. Litt. 20. Fearne, 345, 3d ed, Roper an
Legacies, ch. xvii. See post, 398.-CURISTIAN.
An annuity, when granted with words of inheritance, is descendible.
It may be
granted in fee: of course it may as a qualified or conditional fee; but it cannot be
entailed, for it is not within the statute de donis ; and, consequently, it has been held,
there can be no remainder limited upon such a grant; but it seems there may be a
limitation by way of executory devise, provided that it is within the prescribed limits and
does not tend to a perpetuity.
An annuity may be granted as a fee-simple conditional;
but then it must end or become absolute in the life of a particularized person. Turner
v&. Turner, 1 Br. 325. S. C. Ambl. 782. Earl of Stafford V3. Buckley, 2 Ves. Sr. 180.
.An
snnuity granted to one and the heirs-male of his body being a grant not coming within
the statute de donis, all the rules applicable to conditional fees at common law still hold
with respect to such a grant. Nevil's case, 7 Rep. 125.
The instance of an annuity charging merely the person of the grantor seems to be the
only one in which a fee-conditional of a personal chattel can now be created. Neither
leaseholds, nor any other descriptions of personal property, (except such annuities al
aforesaid,) can be limited so as to make them transmissible in a course of succession to
heirs: they must go to personal representatives.
Countess of Lincoln liS. Duke of N A1>/'castle,I2Ves.225.
Keiley es, Fowler, Wilm. Notes, 310. There is consistency, ther=fore,
in holding that the very same words may be differently construed, and have very different operations, when applied in the same instrument to different descriptions of
property governed by different rules. Forth V3. Chapman, 1 P. Wms. 667. Elton V3.
Eason, 19 Yes. 77. Thus, the same words which would only give an estate-tail in free
hold property will carry the absolute interest in leasehold or other personal property
Green 113. Stevens, 19 Ves. 73. Crooke 113. De Vandes, 9 Ves. 203. Tothill 113. Pitt, 1 Mad.
51Y.1.-i1UITTY.
15 Also a gift to the heirs of the body of a person to take as purchasers eo nomine will
zive an estate to his issue in successive order, in the same manner as if the estate had
Leen give) to the father, (Co. Litt. 26, b.;) or, if there be a grandfather, father, and son

.rll .
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the gift is restrained to certain heirs of the donee's body, at d does not g') to all
of them in general. And this may *happen several ways.(w) I shall [*114
instance in only one; as where lands and tenements are given to a man
and the heirs of his body, on Mary his now wife to be begottcn: here no issue
can inherit but such special issue as is engendered botwoen them two;
not such as tho husband ma:r have by another wife j and thoroforo it is
called special tail. And here we may observe, that the words of inheritance
(to him and his heirs) give him an estate in fee: but they being heirs to be by
hlm begotten, this makes it a fee-tail] and the person being also limited, on whom
such heirs shall be begotten, (viz., Mary his present wife,) this makes it a foe-tail

special.
Estates, in general and special tail, are further diversified by the distinction
of sexes in such entails; for both of them may either be in tail male or tail
female. As if lands be given to a man and his heirs-male of his body begotten,
this is an estate in tail male general; but if to a man and the hoirs:female of his
body on his present Wife begotten, this is an estate tail female special. And, in case
of an entail male, the heirs-female shall never inherit, nor any derived from
them; nor, converso, the heirs-male, in case of a gift in tail female.(x) Thus,
if the donee in tail male hath a daughter, who dies leaving a son, such grandson, in this case, cannot inherit the estate-tail; for he cannot deduce his descent
wholly by heirs-male.(y) And as the heir-male must convey his descent wholly
by males, so must the heir-female wholly by females. And therefore if a man
hath two estates-tail, the one in tail male, the other in tail femalo; and he hath
issue a daughter, which daughter hath issue a son; this grandson can succeed
to neither of the estates; for he cannot convey his descent wholly either in the
male or female line.(z)
As the word heirs is necessary to create a fee, so in further limitation of the
strictness of the feodal donation, the word body, or some other words of procreation, are necessary to make it a fee-tail, and ascertain to what heirs [*115
in particular *the fee is limited. If, therefore, either the words of inheritance, or words of procreation, be omitted, albeit the others are inserted in
the grant, this will not make an estate-tail. As, if the grant bo to a man and
his issue of his body, to a man and his seed, to a man and his children, or offspring;
all these are only estates for lifo, there wanting the words of inheritance, his
heirs.(a) So, on the other hand, a gift to a man, and his heirs male or female, is
an estate in fee-simple, and not in fee-tail: for there are no words to ascertain
the body out of which they shall issue.(b) Indeed, in last wills and testaments,
wherein greater indulgonce is allowed, an estate-tail may be created by a devise
to a man and his seed, or to a man and his heirs-male; or by other irregular
modes of expression.(c)16
There is still anothor species of entailed estates, now indeed grown out of uso,
yet still capable of subsisting in law; which are estates in libero maritagio, or frankmarriage. These are defined( d) to be, where tenements are given by one man
to another, together with a wife, who is the daughter or cousin of tho donor, to
hold in frankmarriage.
Now, by such gift, though nothing but the word frankmarriage is expressed, the donees shall have the tenements to them and tho
heirs of their two bodios begotten; that is, thoy are tenants in special tail.
For this one word,frankmarriage, does ex vi termini not only create an inheritance, like the word frankalmoign, but likewise limits that inheritance; supplying
not only words of descent, but of procreation also. Such donees in frankmarriage

e

(.)Lltt~l6,
26, 27, 28, 29.
Co) Ihld. 21, 22.
C') Ibid. :u.
(.) Co. It. 25.

CO)Co. Lilt. 20.
(I) Lilt. a 31. Co. Lilt. 27.
9, 27.
I") J.\1t. ~ 11.

(.) Co. L1IL

a gift to the grandfather and to his heirs of the body of his son will be an estate-tail in
the grandfather. Co. Litt. 20, b. 12 H. 4, 2.-ARCIIDOLD.
II Or to a man and his children, if he has no children at the time of the devise, (6 Co.
17;) or to a man and his posterity, (1 H. BI. 447;) or by any other words which show an
intention to restra'n the inheritance to the descendants of the devisee. See 381, p,siCuRISTIAN.
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are liable to no service but fealty; for a rent reserved thereon is void, until the
fourth degree of consanguinity be past between the issues of the donor and
donee.(e)
Thc incidents to a tenancy in tail, under the statute Westm. 2, are chiefly
these.C!) 1. That a tenant in tail may commit waste on the estate-tail, by felling
timber, pulling down houses, or the like, without being impeached, or called to
*116] account for the same. *2. That the wife of the tenant in tail shall han
her dower, or thirds, of the estate-tail. 3. That the husband of a female
tenant in tail may be tenant by the curtesy of the estate-tail. 4. That an estatetail may be barred, or destroyed by a fine, 'by a common recovery, or by lineal
warranty descending with assets to the heir. All which will hereafter be ex
plained at large.
Thus much for tho nature of estates-tail: the establishment of which family
law (as it is properly styled by Pi~ott)(g) occasioned infinite difficulties and
disputes.(h) Children grew disobedient when they knew they could not be set
aside: farmers were ousted of their leases made by tenants in tail; for, if such
leases had been valid, then under colour of long leases the issue might have been
virtually disinherited: creditors were defrauded of their debts; for, if a tenant
in tail could have charged his estate with their payment, he might also have
defeated his issue, by mortgaging it for as much as it was worth: innumerable
latent entails were produced to deprive purchasers of the lands they had fairly
bought; of suits in consequence of which our ancient books are full: and treasons were encouraged; as estates-tail were not liable to forfeiture longer than
for the tenant's life. So that they were justly branded as the source of new
contentions, and mischiefs unknown to the common law; and almost universally
considered as the common grievance of the realm.(t) But as the nobility were
always fond of this statute, because it preserved their family estates from forfeiture, there was little hopo of procuring a repeal by the legislature, and therefore, by the contrivance of an active and politic prince, a method was devised
to evade it.
About two hundred years intervened between the making of the statute de
donis, and the application of common recoveries to this intent, in the twelfth
*117] year of Edward IV_; which were then openly declared by the judges to
be a *sufficient bar of an estate-tail.(k) For though the courts had, so
long before as the reign of Edward II!., very frequently hinted their opinion
that a bar might be effected upon these principles,(l) yet it was never carried
into execution; till Edward IV., observing(m) (in the disputes between the houses
of York and Lancaster) how little effect attainders for treason had on families
whose estates were protected by the sanctuary of entails, gave his countenance
to this proceeding, and suffered Taltarum's case to be brought before the court:(n)
wherein, in consequence of the principles then laid down, it was in effect determined, that a common recovery suffered by tenant in tail should be an effectual
destruction thercof. What common recoveries are, both in their nature and
consequences, and why they-are allowed to be a bar to the estate-tail, must be
reserved to a subsequent inquiry. At present I shall only say, that they are
fictitious proceedings, introduced by a kind of pia fraus, to elude the statute de
donie, which was found so intolerably mischievous, and which yet one branch
of the legislature would not then consent to repeal: and that these recoveries,
however clandestinely introduced, are now become by long use and acquiescence
a most common assurance of lands; and are looked upon as the legal mode of
conveyance, by which tenant in tail may dispose of his lands and tenements:
110 that no court will suffer them to be shaken or reflected on, and even acts of
purliament( 0) have by a sidewind countenanced and established them.
This expedient having grcatly abridged estates-tail with regard to thcir duo
Lltt. ~ 19, 20.
) Co. Uft. 2'24.
Com. Recov. 6.
.) 1 Rep. 131.
II) Co. Lltt. 19. Moor,156.
(A) 1 Rep. 131 6 Rep. 40'I) 10 ""'p.31
38.

m
I)
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10 Rep. 38.

(-) PIgott. 8.
(-) Year·book. 12 Edw. IV.H,19.
Fiblh. Abr. tlt.faU%
m:or. 20 Bro. Abr. Ibid. 30; tit. "<elm. in ""Zue, 19; tit.
ta.1e, 36.
(.) 11 nen. VTI. Co 20. 1nen. VITI. Co 4 •. 34 It 35 neD.
vm, c. 20. 14 EJl&. Co 8. 4 &; 5 Anne, Co 16. 14 Goo. TI. II.
211.
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ratlon, others wore 800n invented to strip them of other privileges. The next
that was attacked was their freedom from forfeitures for treason. For, not.
withstanding the large advances made by recoveries, in the eompa!:!11
01 sbout
threescore years, towards unfettering these inheritances, and thereby suojeetlng
the lunds to forfeiture, the rapacious prince then reigning, finding thorn [*l1tl
frequently *resettled in a similar manner to suit the convonience of
families, had address enough to procure a statute(p) whereby all estates of inheritance (under which general words estates-tail were covertly included) un
declared to be forfeited to the king upon any conviction of high treason.
The noxt attack which they suffered in order of time, was by the statuto 32
lIen. VIII. c. 28, whereby certain leases made by tenants in tail, which !!) not
tend to the prejudice of the issue, were allowed to be good in law, and to bind
the issue in tail. But they received a more violent blow, in the same session of
parliament, by the construction put upon the statute of fines(q) by the statute
32 lIen. VIII. c. 36, which declares a fine duly levied by tenant in tail to be a
complete bar to him and his heirs, and all other persons claiming under such
entail. This was evidently agreeable to the intention of Henry VII., whose
policy it was (before common recoveries had obtained their full strength and
authority) to lay the road as oI)en as possible to the alienation of landed pro.
perty, in order to weaken the overgrown power of his nobles. But as they,
from the opposite reasons, were not easily brought to consent to such a pro.
vision, it was therefore couched, in his act, under covert and obscure expressions.
And the judges, though willing to construe that statute as favourably as possible
for the defeating of entailed estates, yet hesitated at giving fines so extensive a
power by mere implication, when the statute de donis had expressly declared
that they would not be a bar to estates-tail. But the statute of Hen. YIII., when
the doctrine of alienation was better received, and the wiII of the prince more
implicitly obeyed than before, avowed and established that intention, Yet, in
order to preserve the property of the crown from any danger of infringement,
all estates-tail created by the crown, and of which the crown has the reversion,
are excepted out of this statute. And the same was done with regard to comrnon recoveries, by the statute 31 & 35 Hen. VIII. c. 20, which enacts that no
feigned recovery had against tenants in tail, where the estate was created by the
*eroWD,(r) and the remainder or reversion continues still in the crown, [*119
shall be of any' force and effect, Which is allowing, indirectly and collaterally, their full force and effect with respect to ordinary estates-tail, where
the royal prerogative is not concerned.
Lastly, by a statute of the succeeding year,(s) all estates-tail are rendered
liable 10 be eharged for payment of debts due to the king by record or speciul
contraot; as since, by the bankrupt law,(t) they are also subjected to be sold for
tho debts contracted by a bankrupt, And, by the construction put on the statute
43 Eliz. c.4, an appointment(u) by tenant in tail of the lands entailed, to a eha";f.a'bleuse, is good without fine or recoveryP
(.) 26 lien. TID ••• 13.
1') 33 lIen. TIll. Co 39, ps.
(f)

4 Hen. TIT••. 21.
312.

(pJ Co. Lltt.

.) Stat. 21 Jac. r, Co 19.
.J 2 Vern. 4&. ChAn. Prec. 16.

IT But the most extensive and effectual relaxation is that lately introduced
by 3 & ~
Wm. IV. c. 74, enabling the tenant in tail, by an ordinary deed of conveyance, (if duly
enrolled,) and without resort to the indirect and operose expedient of a fine or recovery,
(which the statute wholly abolishes,) to aliene in fee-simple absolute, or for any less
estate, the lands entailed, and thereby to bar himself and his issue and all persons
having any ulterior estate therein. Yet this is subject to an important qualification,
designed for the protection of family settlements; for in them it is usual to settle a life
estate (which is a freehold interest) on the parent, prior to the estate limited to the
children; and the nature of a recovery (by which alone interests ulterior to the estate-tail
could formerly be barred) was such as to make the concurrence of the immediate tenant
of the freehold indispensable to its validity. In order therefore to continue to the parent
(or other prior taker) II control of the same general description, the act provides that
when under the sante settlement which created the estate-tail a prior estate of freehold
or for years deferminable with life shall have been conferred, it shall not be competent
ior the tenant in tail to bar any estate taking effect upon the determination of 'he
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Estates-tail, being thus by degrees unfettered, are now reduced a~ain to almost
the same state, even before issue born, as conditional fees were In at commor:
law, aftcr the condition was performed, by the birth of issue. For, first, the
tenant in tail is now enabled to aliene his lands and tenements, by fine, by recovery, or by certain other means j and thereby to defeat the interest as well of
his own issue, though unborn, as also of the reversioner, except in the case of
the crown: secondly, be is now liable to forfeit them for high treasoh: and lastly,
he may charge them with reasonable leases, and also with such of his debts as
are due to the crown on specialties, or have been contracted with his fellowsubjects in a course of extensive commerce."

CHAPTER VIII.
OF FREEHOLDS, NOT OF INHERITANCE.

WE are next to discourse of such estates of freehold as are not of Inherit,
ance, but/or life only. And of these estates for life, some are conventional, or
expressly created by the act of the parties; others merely legal, or created by
construction and operation of law.(a) We will consider them both in their
order.
1. Estates for life, expressly created by deed or grant, (which alone are properly convcntional,) are where a lease is made of lands or tenements to a man,
to hold for the term of his own life, or for that of any other person, or for more
lives than one: in any of wbieh cases he is styled tenant for life; only when he
(OJ

Wright, 100.

estate-tail, without consent of the person to whom such prior estate was given, who
receives for that reason the appellation of protector 0/ the settlement. But the object not
being to restrain the power of the tenant in tail over the estate-tail itself, (which he
could have barred before the statute, by fine, without any other person's concurrence,)
his alienation (in the manner prescribed in the act) is allowed til be effectual even
without the consent of the protector, so far as regards the barring of himself and his
issue.
Even subsequently to the passing of this act, however, one of the ancient and justlyobnoxious immunities of an estate-tail still remained without disturbance,-viz.,
its
exemption from liability for ordinary-debts not contracted by a trader in the course of
commerce. But this has been at length removed by 1 & 2 Vict. c. 110, which provides
that a judgment entered up against the debtor in any of the superior courts at Westminster shall operate as a charge upon all lands, tenements, or hereditaments of which
he shall be seized or possessed for any estate or interest in law or equity or over which
he shall have any disposing power; and shall be binding as against him and the issuo
of his body and all claimants whatever whom he was competent, without the assent of
any other person, to have barred.e--Srarnex.
18 Estates-tail were introduced
into this country with the other parts of the English
jurisprudence, and they subsisted in full force before our Revolution, subject equally to
the power of being barred by a fine or common recovery. But the doctrine of estatestail and the complex and multifarious learning connected with it have become quite
obsolete in most parts of the United States. In Virginia, estates-tail were abolished as
early as li76; in New Jersey, estates-tail were not abolished until 1820, and in New
York as early as 1782; ana. all estates-tail were turned into estates in fee-simple absolute. So, in North Carolina, Kentucky, Tennessee. and Georgia, estates-tail have been
abolished by being converted by statute into estates in fee-simple. In the States of South
Carolina and Louisiana they do not appear to be known to thei~laws or ever to have
existed; but in several of the other States they are partially tolerated and exist in a
qualified degree. 4 Kent, 14. In Pennsylvania, by the act of Assembly of April 27,
1855, it was provided that whenever hereafter, by any gift, conveyance, or devise, an
estate in fee-tail would be created according to the existing laws of the State, it shall be
taken and construed to be an estate in fee-simple, and as such shall be Inheritable and
fl'eely alieneble.c-Snsnswoc».
480
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holds the estate by the life of another, he is usually called tenant pur auter vie.(b)
T..heseestates for life are, like inheritances, of feodal nature; and were, for somo
time, the highest estate that any man could have in a feud, which (as we huvo
before seen)(c) was not in its original hereditary.
They arc given or conferred
by the same feodal rights and solemnities, the same investiture or Iivery of seisin,
as fees themselves are; and they are held by fealty, if demanded, and such conventional rents and services U'l the lord or lessor, and his tenant or lessee, havo
agreed on.
*Estates for life may be created, not only by the express words before [*"1°1
mentioned, but also by a general grant, without defining or limiting any
•
specific estate
As, if one grants to A. B. the manor of Dale, this makes him
tenant for life.(d) For though, as there are no words of inheritance or heirs,
mentioned in the grant, it cannot be construed to be a fee, it shall however be
construed to be as large an estate as the words of the donation will bear, and
therefore an estate for life. Also such a grant at large, or a grant for a term
of life generally, shall be construed to be an estate for the life of the grantee;(e)
in case the grantor hath authority to make such grant: for an estate for a man's
own life is more beneficial and of a higher nature than for any other life: and
the rule of law is, that all grants are to be taken most strongly against the
grantor,(f) unless in the case of the king.
Such estates for life will, generally speaking, endure as long as the life for
which they are granted: but there are some estates for life, which may determine upon future contingencies, before the life, for which they are created, expires. As, if an estate be granted to a woman during her widowhood, or to a
man until he be promoted to a beneflce j in these, and similar cases, whenever
the contingency happens, when the widow marries, or when the grantee obtains
a benefice, the respective estates are absolutely determined and f?one.(g) Yet
while they subsist, they are reckoned estates for life; because, the time for which
they will endure being uncertain, they may by possibility last for life, if the contingencies upon which they are to determine do not sooner happen. And moreover, in case an estate be granted to a man for his life, generally, it may also
determine by his civil death: as if he enters into a monastery, whereby he is
dead in law :(h) for which reason in conveyances the gran t is usually made" for
the term of a man's natural life;" which can only determine by his natura'
dl:lath.(i)l
*The incidents to an estate for life are principally the following; which [*19.9.
are applicable Dot only to that species of tenants for life, which arc
"'expressly created by deed; but also to those which are created by act and
operation of law.
1. Every tenant for life, unless restrained by covenant or agreement, may of
common right take upon the land demised to him reasonable estoveTs(k) or
botcs.(l) For he hath a right to the full enjoyment and use of the land, and all
-ts profits, during his estate therein. But he is not permitted to cut down

('>

Litt. i 56.
(.) Page 55.
(01) Co. Litt. Co
(.) Co. LIt&. 4f.
(!') Ibio!. 36.

(.) Ibid. 42. 3 Rep. 20.
(lJ 2 Rep. 48.
{Il See book L p. 132oJ See p. 3,';.
I) Co. UtI. 41.

---------------------------------------------------------It ill t.: be observed
an estate for life may also be determined before the termi1

tDl\t

Aation of tli.., natural life of the tenant, by forfeiture.
This arises whenever the tenant
lIBSumesto cunve1 the land in fee or fee-tail by such a conveyance as transfers the
land directly, and p!IoSBeS more than the alienor has; which is therefore termed a
IIJrlious conveyance.
Such are feoffments with !ivery of seisin and common recoveries.
Redfern 116. Middleton, 1 Rice, 459. Lyle 118. Richards, 9 S. & R. 370. Stump V8. Findlay,
2 Rawle, 168. Yet, when the tenant for life conveys by an ordinary deed of bargain
and sale, though he may assume to convey a fee, it works no forfeiture; for no greater
estate is in faci; ecnveyed than an estate for the life of the grantor. lIcKee 118. Pfoutz,
3 Dall. 489. Pendleton 111. Vandiveer, 1 W8.8h. 381. Rogers 118. Moore, 11 Conn. 553.
Dell V8. Twilight, 2 Foster, 500. A tenant for life, unless restrained by conditions, may
aliene his whole estate, or any less eatate; and if he convey without limitation. he passel!
an estate for his own life. Jackson 111. Van Hoesen, 4 Cow. 325.-8HA.RSWOOD.
VOL.L-31
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timber, or to do other waste upon the premises :(m) for the destruction of such
things as are not the temporary profits of the tenement is not necessary for the
tenant's complete enjoyment of his estate; but tends to the permanent and
lasting loss of the person entitled to the inheritance.tl
2. Tenant for life, or his representatives, shall not be prejudiced by any
sudden determination of his estate, because such a determination is contingent
and uncertain.(n)
Therefore if a tenant for his own life sows the lands, and
dies before harvest, his executors shall have the emblements, or profits of the
crop: for the estate was determined by the act of God, and it is a maxim in the
law, that actus Dei nemini facit injuriam.2 The representatives, therefore, of the
tenant for life shall have the emblements to compensate for the labour and
expense oftiIing, manuring, and sowing the lands; and also for the encourage(-) Co.

Lltt. 53.

(A)

Ibid. 55.

Il Tenant for life cannot dig up the soil and make bricks for sale, nor use the wood f(,~
that purpose. Livingston vs. Reynolds, 2 Hill, 157.-SnARswooD.
2 As to emblements
in general, what they are, and who shall have them, see Com. Dig.
Biens, G. 1, 2; Vin. Abr. Emblements and Executors, U.; Bac. Abr. Executors, H. 3 j
Co. Litt. 55, a., b.j Toller's Law of Executors, book 2, ch. 4, &c.; 3 Atk. 16. Emblements are corn, peas, beans, tares, hemp, flax, and annual roots, as parsnips, carrots, and
turnips. Id. ibid. And if a lessee for life of a hop-ground dies in August before severance
of hops, the executor shall have them, though on ancient roots; for all these are produced by great manurance and industry. Cro. Car. 515. Co. Litt. 55, b.; note 1. Toller,
b. 2, ch. 4. But all other roots and trees not annual, and fruits on the trees, though
ripe, and grass growing, though ready to be cut into hay, and though improved by nature
and the labour and industry of the occupier, by trenching or sowing hay-seed, are not
emblements, but belong to the remainderman or heir. Com. Dig. Biens, G. 1. Toller,
b. 2, ch. 4.
.
With respect to who is entitled to emblements, lord Ellenborough observed, in 8 East,
343, that the distinction between the heir and devisee in this respect is capriciow
enough. In the testator himself, the standing corn, though part of the reaIty, subsists
for some purposes as a chattel-interest, which goes on his death to his executors, as
against the heir; though, as against the executors, it goes to the devisee of the land,
who is in the place of the heir, unless otherwise directed.
This is founded upon a presumed intention of the devisor in favour of the devisee. But this again may be rebutted
by words which show an intent that the executor shall have it. A devise to the executor of all the testator's stock on the farm entitles him to the crops, in opposition to
the devisee of the estate. 6 East, 604, note d. 8 East, 339. Com. Dig. Biens, G. 2.
Every one who has an uncertain estate or interest, if his estate determines by the act of
God, before severance of the corn, shall have the emblements, or they go to his executor
or administrator.
As, if a tenant for life sow the land, and die before severance, or
tenant pur auter vie lind eestuy que vie dies, or tenant for years if he so long live, or the
lessee of tenant for life, or if a lessee strictly at will die, or if tenant by statute merchant, .tc. sow, and be satisfied by a casual and sudden profit before severance. Co. Litt.
55, b. Com. Dig. Biens, G. 2. However, a lessee of tenant for life is bound to take notice
of the time of the death, and if, in ignorance of it, he afterwards sow corn, he is not entitled to it. Bro. Abr. Notice, pl. 15. Vin. Abr. Notice, A. 2, pl. 5.
It has been held that if a devise be to A. for life, remainder to B., and before severance
A. dies, B. shall have them, (Cro. Eliz. 61. Win.51.
Godb. 159,) and that if a devise be
to A. for life, who dies before severance, he in reversion shall have them, (Cro. Eliz. 61 ;)
but the contrary is established, and that the executor of the tenant for life shall have
them, it being for the benefit of the kingdom, which is interested in the continual produce of corn and will not suffer them to go to the remainderman.
3 Atk. 16.
If the particular estate determine by the act oj another, as if lessee at will sow the
land, and before the severance the lessor determines his will, the lessee shall have the
emblement.
Co. Litt. 55.
But if a person have a certain interest, and knmos the determination oj it, he shall not have
the emblements at the end of his term, unless he can establish a right to an away-going
crOll, as sometimes exists by custom or local usage; as if lessee for years sow his land,
and before the corn be severed his term ends, the lessor, or he in reversion, shall have
the corn. Co. Litt. 55. And if an out-going tenant sow corn even under a bonafide supposition that he is entitled to an away-going crop, when he is not so, and after the expiration of his tenancy cut and carry away the corn, the landlord may support trover
for the same. 1 Price Rep. 53.
So if a person determine his estate by his own act, he shall not have ezablements ; as
if lessee at will sow, and afterwards determines the will before severance. Co. Litt. 55, b.
482
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ment of husbandry, which being a public benefit, tending to the increase find
plenty of provisions, ought to have the utmost security and privilege that the
law can give it. Wherefore by the feodal law, if a tenant for life died between
the beginning of September and the end of February, the lord, who was
entitled to the reversion, was also entitled to the profits of the wnole year; but
ifhe died between the bef:?inningof March and the end *of August, the [*193
heirs of the tenant received the wholo.ro) From hence our Jaw of
emblements seems to have been derived, but with very considerable improvements. So it is also, if a man be tenant for the life of another, and cestuy que vie,
or he on whose life the land is held, dies after the corn sown, the tenant pur
auter vie shall have the emblements. The same is also the rule, if a life-estate
be determined by the act of law. Therefore if a lease be made to husband and
wife during coverture, (which gives thorn a determinable estate for life,) and
the husband sows the land, and afterwards they are divorced a mnculo matrimonii, the husband shall have the emblements in this case; for the sentence of
divorce is the act of law.(p) But if an estate for life be determined by the
tenant's own act, (as, by forfeiture for waste committed; or, if a tenant during
widowhood thinks proper to marry,) in these, and similar cases, the tenants,
having thus determined the estate by their own acts, shall not be entitled to
. take the emblements.(q) The doctrine of emblements extends not only to corn
sown, but to roots planted, or other annual artificial profit, but it is otherwise
of fruit-trees, grass, and the like; which are not planted annually at the expense and labour of the tenant, but are either a permanent or natural profit of
the earth.Crt For when a man plants a tree, he cannot be presumed to plant
2, t. 28.
(P) 5 R<p.ll6.
(.) F<Wi. I.

(I) Co. Lltt. 55.
(r) Co. UtI. 55, 56. 1 Ron. Abr. 728.

5 Co. 116. Cro. Eliz. 461. So if an estate determine by forfeitur 3 for condition broken.
Co. Lit. 55, b. 1 Roll. 726, 1. 33, 36. Com. Dig. Biens, G. 2.-CHITTY.
I The commentator
has lord Coke's authority for ranking annual roots among emblements, and this appears to be the better opinion; but both Godolphin (pt. 2, c. 14, s. 1)
and Wentworth (p. 152) assert that carrots, turnips, and other annual roots belong to
the heir, because the executor is not at liberty to break the soil to reach them. In
Evans es, Roberts, (5 B. & C. 832,) Bayley, J., founded his judgment on the assumption
that potatoes were emblements. .Artichokes, it is clear, not being a strictly annual produce, are not emblements. 'Vent. Off. Ex. 63.
Emblements are such crops as in the ordinary course of things return the labour and
expense bestowed upon them strictly within the year. Thus, if the tenant plant hops,
he will not be entitled to the first crop unless produced within the year; but, as hops
will not bear without labour annually bestowed in manuring, making of hills, and setting of poles, the tenant is entitled to the year's crop, although it proceed from ancient
roots. Cro. Car. 515. 2 Frcem. 210. Co. Litt. 55, 5u. On the other hand, as fruit-trees
will bear although no labour is bestowed upon them within the year, the tenant is not
entitled to the fruits as emblements.
.And where the tenant had sown clover with
barley in the spring, according to a practice by which the benefit of the clover would
not be realized within the year, it was held that he could not claim any advantage that
accrued after the expiration of a year from the time of sowing. 2 Nev. & III. 725. 5 B.
& .Ad. 129.
.
Corn, peas, beans, tares, hemp, flax, saffron, melons, and, according to the better
opinion, annual roots, such as potatoes, &c., are emblements. Grass is not, even when it
arises from seed, (Corn. Dig. Biens, G. 1;) but the artificial grasses, such as sainfoin,
clover, &c., which are annually renewed like any other crop, seem to fall within the description of emblements. 2 Nev. & M. 725. Burn, Ecc. L. 297. Lord Coke, in his commentary on the statute of Merton, says, +Blada signifieth corn or grain while it groweth,
or grain while it is in herba, dum seges in herba, but it is taken for all manner of corn
or grain, or things annual, coming by the industry of man, as hemp, flax, &0." 2 lnst.
81. The word" emblement" comes from embler or emblaver, to sow with corn; whence tho
01,1law-phrase to emble land, or sow it for an annual crop.
Emblements are considered for most purposes as goods and chattels: they go, as has
been seen, to the executor. They may be taken in execution under a fieri facias, and
contracts relating to them have been held not to be contracts relating to any interest in
land within the statute of frauds, (29 Car. II. c. 3, s. 4,) in contradistinction to contract::
rolating to growing grass, crops of fruit, &c. 2 Brod. &B. 368. 5 B. &Cr. 829. 8 Dowl
& Ry.611. 4 Nev. & W. 343. A dictum in Fitzh. Abr. pI. 59, that at common law em
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it in oontemplation of any present profit j but IDlr01y with a prospect of its
heing useful to himself in future, and to future successions of tenants. .The
advantages also of emblements are particularly extended to the parochial clergy
by the statuto 28 Hen. VIIL c. 11. For all persons, who are presented to any
ecclesiastical benefice, or to any civil office, are considered as tenants for their
own lives, unless the contrary be expressed in the form of donation.
3. A third incident to estates for life relates to the under-tenants, or lessees.
For they have the same, nay, greater indulgences than the lessors, the original
«]94] tenants for life. The same; for the law of estovers and emblements *with
..
regard to the tenant for life, is also law with regard to his under- tenant,
who represents him and stands in his placo:(s) and greater; for in those cases
where tenant for life shall not have the emblements, becauso the estate determines by his own act, the exception shall not reach his lessee, who is a third
person. As in the case of a woman who holds durante uiduitate; her taking
husband is her own act, and therefore deprives her of the emblements; but if
she leases her estate to an under-tenant, who sows the land, and she then
marries, this her act shall not deprive the tenant of his emblements, who is a
stranger, and could not prevent her.(tl Tho lessees of tenants for life had also
at the common law another most unreasonable advantage; for at the death of
their lessors, the tenants for life, these under-tenants might if they pleased qult '
the premises, and pay no rent to anybody for the occupation of the land since
the last quarter-day, or other day assigned for payment ofrent.(u)
To remedy
which, it is now enacted(v) that the executors or administrators of tenant
for life, on whose death any lease determined, shall recover of the lessee
a ratable proportion of rent from the last day of payment to the death of
such lessor.'
(.) Co. L1tt. 55.
ere. E11Z. 461. 1 Roll. Abr. 727.

(I)

(M)
(Y)

10 Rep. 127.
Stat. 11 Goo.

n.

Co

111,~ 15.

blements cannot be granted without deed, if not overruled by these cases, must be rested
on the ground that a grant, as distinguished from a. contract for sale, includes the right
of ingress, egress, and regress, which is an easement. The landlord could not distrein
emblements until tha.t power was given him by the statute 11 Geo. II. c. 19. 1 Roll. Abr.
666. 8 Taunt. 431, 742.-SWEET.
• The law relating to emblements has been very recently much modified in England;
for it has been enacted by 14 & 15 Vict. c. 25, 8.1, that on the determination of Ieases
or tenancies under landlords holding as tenants for life or for any uncertain interests,
instead of claims to emblements, the tenants shall hold until the expiration of the C1Ir
rent year, paying to the succeeding landlord a fair proportion of the rent.-STJ:w ART.
6 At common law. if tenant
in fee die after sunset and before midnight of the last
day when the rent becomes due, it shall go to the heir. and not to the executor; for tho
rent is not due till the Iaat instant of the day. 1 Sannd, 287, id. note 17. 2 M.ad.2fi?
Where the mischief recited in the act of 11 Geo. II. c. 19 does not apply, and thl'
lease does not determine on the death of the tenant for life, tbe case is not affected by
it; and therefore if a tenant for life, with a leasing power, demises the premises pursuant to such power, and dies before the rent becomes due, as the rent and the means
of recovering It will go to the remainderman or reversioner, (see 3 Maule & S. 382,) and
will not be lost, the case is not within the act, and the executors of the tenant for life
are not entitled to any proportion of the accruing rent. 1 P. Wms. 177. 21rIad.268.
"Butif the lease or demise of the tenant for life is not within the power and determines
on his death. this is a case of apportionment under the statute. 1 Swanst, 337, and the
learned note of the reporter, 357. It seems that the executors of tenants in tail, who
had made leases void as against the remainderman, and die without issue, are within
.. the equity of the statute. Ambl. 198. 2 Bro. C. C.639. 8 Ves. 308. At all events, if
the remainderman has received the whole rent, it seems settled he shall account in
equity to the executor of the tenant in tail, (id. ibid.;) and which doctrine seems to
apply to the successor of a parson who has received a composition for tithe jointly accruing in the lifetime of the deceased incumbent.
8 Ves. Jr. 308. 11)East. 334.. It is
laid down in 10 Co. 128, and Christian's edition, that this act is confined to the death of
the landlord, who holds for his own life; and that therefore it seems if tenant pur auter
vie leases, and the cestuy que vie dies, the lessee is not compellable to pay any rent. from
the last da.yof payment before the death of cestuy que vie. In 3 Taunt.33l, Mansfield.
C. J., expresses his doubts, (see 2 Sound. 288, D.;) and it should seem that the case ill
within the act. See other cases as to apportionment, 1 P. Wms. 392. 3 Atk. 260. 5~
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II. The next estate for life is of the legal kind, as contradistinguished from'
conventional; viz, that of tenant in tail after possibility of issue extinct. This
happens where one is tenant in special tail; and a person, from whose body the
issue was to spring, dies without issue j or, having left issue, that issue becomes
extmct: in either of these cases the surviving tenant in special tail becomes
tenant in tail after possibility of issue extinct. As where one has an estate to
him and his heirs on thc body of his present wife to be begotten, and the wife
dies without issue :(w) in this case the man has an estate tail, which cannot possibly descend to anyone; and therefore the law makes use of this long periphrasis, as absolutely necessary to give an adequate idea of his estate. For if it had
called him barely tenant in fee-tail special, that *would not have dis- [*195
tinguished him from others; and besides, he has no longer an estate of
inheritance or fee,(x) for he can have no heirs capable of taking per formam
doni. Had it called him tenant in tail without issue, this had only related to the
present fact, and would not have excluded the possibility of future issue. Had
he been styled tenant in tail without possibility of issue, this would exclude time
past as well as present, and he might under this description never have had
any possibility of issue. No definition therefore could so exactly mark him
out, as this of tenant in tail after possibility of issue extinct, which (with a precision peculiar to our own law) not only takes in the possibility of issue in tail,
which he once had, but also states that this possibility is now extinguished and
gone..
.
This estate must be created by the act of God, that is, by the death of that
person out of whose body the issue was to spring; for no limitation, l'onveyanee, or other human act can make it. For, if land be «r iven to a man and his
wife, and the heirs of their two bodies begotten, and they are divorced a
vinculo matrimonii, they shall neither of them have this estate, but be barely
tenants for life, notwithstanding the inheritance once vested in them.(y) A
possibility of issue is always supposed to exist, in law, unless extinguished by
the death of the parties j even though the donees be each of them an hundred
years old.(z)
This estate is of an amphibious nature, partaking partly of an estate-tail, and
partly of an estate for life. The tenant is, in truth, only tenant for life, but
with many of the privileges of a tenant in tail; as not to be punishable for
waste, &c.j( a)6 or, he is tenant in tail, with many of the restrictions of a tenant
(..) Lilt. ~32.
(.) Lit!. t at. Co. LltL 28.
(0) Roll.'Rep.184. 11 Rep. 80.
(oJCo. Litt. 21.
(r) c.. Litt. 28.
M

2 Ves. 672. Amb. 198, 279. 2 Bro. 659. 3 Bro. 99. 2 P. Wms. 502. There is no apr.ortionment of an annuity, unless expressly provided for, (1 Swanst, 349, in notes;) but
If there has been judgment on an annuity-bond standing as a security for future paymcnts of an annuity, the court will give plaintiff leave to take out execution for a fro.
pornon of a quarter, up to grantee's death, (2 BIa. R. 1017. 11 Ves. Jr. 361;) anr in
equity the maintenance of an infant is always apportioned.
Id. ibid. 1 Swanst. 350.
There is 110 apportionment of dividends in the case of tenant for life; but there is of
interest of mortgages, as that is perpetually accruing, 2 P. Wms. 76. 1 Swanst, 349, in
notes. See 1 R. S. 747.-CHITTY.
Tt. was doubted whether the statute of Geo. II. applied strictly to tenants for life, or
whether persons who were exposed to a similar hardship could claim the benefit of it.
Thus, it was frequently questioned whether the statute extended to tenants in tail after
possibility of issue extinct. These doubts are now set at rest by the statute 4 W. IV. c.
22, s, 1, which, after reciting that doubts have been entertained whether the provisions
of the statute of Geo. II. apply to every case in which the interests of tenants determine
on the death of the person by whom such interests have been created, enacts that rents
reserved on leases which shall determine on the death of the person making them shali
be considered to be within the meaning of the act, although such person was not strictly
tenant for life.-STEwART.
S See post, chapter xviii. of this book, p. 283. All authorities agree that tenant in tail after
possibility of issue extinct is dispunishable for waste, (Doctor and Student, Dial. 2, c. 1; j
but in Herlakenden's case, (4 Rep. 63,) O. J. Wray is reported to have said that, although
tenant in tail after possibility, &C. cannot be punished for waste in cutting down trees
upon the land he holds as such tenant, ret he cannot have the absolute interest In the
-4111i
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for life; as to forfeit his estate, if he alienes it in fee-simple :(0) whereas such
alienation by tenant in tail, though voidable by the issue, is no forfeiture of' the
*196] estate to the reversioner: who is not concerned in interest, *till all possi~
hilitv of issue be extinct. But, in general, the law looks upon this estate
(I) Co. uu.es,
trees, and, if he sells them, cannot retain the price. This dictum is noticed by Mr. Hargrave in his 2d note to Co. Litt. 2i, b., and is countenanced by another dictum in Abraham
vs. Bubb, 2 Freeman, 53. Mr. Christian, too, in his annotation upon the passage of the
text, considers it as settled law that, if a tenant in tail after possibility, &c. cuts down
trees, they do not become his property, but will belong to the party who has the first
estate of inheritance.
In opposition, however, to the doctrine imputed to C. J. \Vray
and tho obiter dictum in Abraham vs. Bubb, it was distinctly resolved by the whole court
of King's Benoh (consisting of Coke, Crooke, Doddridge, and Haughton,) in the case of
Bowles vs. Bertee, 1 Rolle's Rep. 184, S. C., 11 Rep. 84, that a tenant after 'possibility has
the whole property in trees which he either causes to be cut down, or which are blown
down, on the estate And this seems to be now firmly settled by the case of Williams
vs Williams. \Vhen that case was before lord chancellor Eldon, his lordship (as reported
in 15 Ves.42i) intimated that he could not imagine how it was doubted that the tenant,
being dispunishable, had not, as a consequence, the property in the trees; that it was
singular there should be an argument raised that such a tenant should be restrained
from committing malicious waste by cutting ornamental timber, (Garth vs. Cotton, 1 Dick.
209,) if it was understood to be the law that he could not commit waste of any kind.
Attorney-General es, Duke of Marlborough, 3 Mad. 539. However, as all the previous
cases in which tenant in tail after possibility of issue extinct had been dEl\;ermined to be
dispunishable of waste were cases in which the tenant had once been tenant in tail with
the other donee in possession, and in the case of Williams es, Williams the tenant
claimed in remainder after the death of the joint donee, lord Eldon thought it advisable,
before he made a final decree, to direct a case to the court of King's Bench, not describing the claimant !\.S tenant in tail after possibility of issue extinct, but stating the limitations of the settlement under which the claim was made. The case was accordingly
argued at law, and a certificate returned that the claimant was tenant in tail after possibility of issue extinct; was unimpeachable of waste upon the estate comprised in the
settlement; and, having cut timber thereon, was entitled to the timber so cut as her
own property.
12 East, 221.
A tenant for life without impeachment of waste, and a tenant in tail after possibility
of issue extinct, seem to stand upon precisely the same footing in regard to all questions
of waste, (Attorney-General V8. Duke of Marlborough, 3 Mad. 539;) and a tenant for life
dispunishable for waste is clearly not compellable to pursue such a course of management
of the timber upon the estate as a tenant in fee might think most advantageous. Whatever trees are fit for the purpose of timber he may cut down, though they may be still
in an improving state. Smythe vs. Smythe. 2 Swanst. 252. Brydges vs. Stevens, 2 Swanst.
152, n. Coffin vs. Coffin, Jacob's Rep. i2. No tenant for life, however, of any description,
although not subject to impeachment for waste, must cut down trees planted for ornament or shelter to a mansion-house, or saplings not fit to be felled as timber; for this
would not be a fairly beneficial exercise of the license given to him, but a malicious and
fraudulent injury to the remainderman.
Chamberlayne vs. Dammer, 2 Br. 549. Oholmeley va. Paxton, 3 Bing. 212. Lord Tamworth V8. Lord Ferrel'S, 6 Ves. 420. In this
respect, the claim which might perhaps be successfully asserted in a court of law, as to
the right of felling any timber whatsoever, is controlled in courts of equity, (Marquis of
Downshiro vs. Lady Sandys, 6 Ves. 114. Lord Bernard's case, Prec. in Cha.455,) and
that even on the application of a mere tenant for life in remainder. Davies es. Leo, 6
Ves. i8i. And not only wanton malice, but fraud and collusion, by which the legal
remedies against waste may be evaded, will give to courts of equity a jurisdiction over
such cases, often beyond, and even contrary to, the rules of law. Garth V8. Cotton, 3
Atk.755 •
.A tenant for life without impeachment of waste has no interest in the timber on the
esta;e whilst it is standing; nor can he convey any interest in such growing timber to
another. Cholmeley va. Paxton, 3 Bing. 211. If, in execution of a power, he should sell
the estate, with the timber growing thereon, he cannot retain for his own absolute USp
that part of the purchase-money which was the consideration for the timber; thougu
before he sold the estate he might, it seems, have cut down every sizable tree and put
the produce into his pocket. Doran es, Wiltshire, 3 Swanst. 701. And the peculiar pr:~i~
leges which a tenant for life after possibility of issue extinct is allowed to enjoy, because
the inheritance was once in him, are personal privileges: if he grants over his estate to
another, his grantee will be bare tenant for life. 2 Inst, 302. George Ap Rice's case, 3
Leon, 241.-CHITTl"_
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to an estate for life only; and, as such, will permit. this tenant to
exchange his estate with a tenant for life, which exchange can only be made, ae
we shall see hereafter, of estates that are equal in their nature.
III. Tenant by the curtesy of England is where a man marries a woman seised
of an estate of inheritance, that is, of lands and tenements ill fee-simple or feetail, and has by her issue, born alive, which was capable of inheritin~ her estate.
In this case, he shall, on the death of his wife, hold the lands for his life, as tenant
by the curtesy of En~land.(c)
This estate, according to .Littleton, has its denomination, because it is used
within the realm of England only; and it is said in the Min-our(d) to have been
introduced by king Henry the First; but it appears also to have been the established law of Scotland, wherein it was called curialitas,(e) so that probably our
word curtesy was understood to signify rather an attendance upon the lord's
rourt or curtis, (that is, being his vassal or tenant.) than to denote any peculiar
favour belonging to this island.' And therefore it is laid down(f) that by having
issue, the husband shall be entitled to do homage to the lord, for the wife's
lands, alone: whereas, before issue had, they must both have done it to~ether
It is likewise used in Ireland, by virtue of an ordinance of king Henry lII.(g)
It also appears(h) to have obtained in Normandy; and was likewise used among
the ancient Almains or Germnns.fj)
And yet it is not generally apprehended
to have been a consequence of feodal tenure,(k) though I think some substantial
feodal reasons may be given for its introduction.
For if a woman seised (If
lands hath issue by her husband, and dies, the husband is the natural guardian
of the child, and as such is in reason entitled to *the profits of the lands [*127
in order to maintain it; for whieh reason the heir-apparent of a tenant
by the curtesy could not be in ward to the lord of the fee, during the life of
such tcnant.(l)
As soon therefore as any child was born, the father began to
have a permanent interest in the lands, he became one of the pares curtis, did
homage to the lord, and was called tenant by the curtesy initiate: and this estate,
being once vested in him by the birth of the child, was not suffered to determine
by the subsequent death or coming of age of the infant.
There are four requisites necessary to make a tenancy by the curtesy; mar
riage, seisin of the wife, issue, and death of the wife.em) 1. The marriage must
be canonical and legal. 2. The seisin of the wife must be an actual seisin, or
possession of the lands; not a bare right to possess, which is a seisin in law,'
but an actual possession, which is a seisin in deed," And therefore a man shall
not be tenant by the curtesy of a remainder or reversion."
But of some Incor(.) Lltt. ~ ss, 52.
~l)Grand am.tum. c. 119.
c. I, 13•
') LInden brog. LL. Alman. t. 92-

(a

• Crag. 1.2, c. 19, 4.
~ ) Lltt. i 90. Co. jjtt. 30,67.
(,) rut. 11 H. III. m. 30 In 2 Hac. Abr. 659.

1) Wright, 2'J4.
(') F. N. B. 143.
(.. ) Co. Lltt. 30.

'1 should rather think, with Mr. Wooddesson, that this estate took its name from its
peculiarity to England, and that it was afterwards introduced into Scotland and Ireland.
2 Waodd. 18. Tenant by the curtesy of England perhaps originally signified nothing
more than tenant bv the courts of England, as in Latin he is called tenens per legem .A1I9lia:.
See stat. pro tenentilnM per legem .Anglia;. App. to Ruff. 29.~HlTTY.
82 S;:1Und.45, n. n.(5.) Courts of equity, however, allow curtesy of ITWiU and of other
interest .., which, although mere right.f in law, are deemed estates in equity. 1 Atk. 603. 1
P. Wms 108. Lord Redesdale, on 2 Sch. & Lef. 388, suggests this reason for the distinction
between dower and this claim,-viz., that parties had been acting on this supposition,
that the creation of trust-estates would bar dower, and that it was necessary for the
security of purchasers, mortgagees, and other persons taking the legal estate, to depart
in cases of dower from the general principle of courts of equity, which is, in acting upon
trusts to follow the law, but it was not necessary in cases of tenancy by the curtesy,
\lacause no such practice had prevailed.c-Omrzr.
v Entry is not always necessary to an actual seisin or seisin in deed; for, if the land be
in lease for years, curtesy may be without entry or even receipt of rent, the possession of
the lessee being the possession of the husband and wife. Co. Litt. 29, a. n. 3. 3 Atk.469.
But if the lands were not let, and the wife died before entry, there could be no curtesy.
Co. Litt. 29.-CmTTY.
, 10 A man will not be entitled to tenancy by the curtesy of, nor a woman to dower vut
487

OF THE ~IGHTS .

)27

poreal hereditaments a man may be tenant by the curtesy, though thoro have
been no actual seisin of the wife: as in case of an advowson, where the church
has not become void in the lifetime of the wife: which a man may hold by the
curtesy, because it is impossible ever to have actual seisin of it, and impoteniia
excusat legem.en) lfthe wife be an idiot, the husband shall not be tenant by the
curtesy of her lands; for the king by prerogative is entitled to them, the instant
she herself has any title: and since she could never be ril?htfully seised of the
lands, and the husband's title depends entirely upon her seisin, the husband can
have no title as tenant by the curtesy.(o)ll 3. The issue must be born alive.
(a) Co. Lilt. 29.

(0) Co. Litt. 30. Plowd. 263.

of, a reversion or remainder expectant upon an estate of freehold; but upon a reversion exrectant upon an estate for years, both these rights (of dower and of curtesy) accrue,
{Stoughton tIS. Leigh, 1 Taunt. 410;) for the possession of the tenant for years constitutes
a legal seisin of the freehold in reversion. De Gray VB. Richardson, 3 Atk. 470. Goodtitle
lI.f. Newman, 3 Wils. 521.-CHlTTY.
11 The words .. actual seisin or possession of the lands" are satisfied by the possession of a
tenant for years; for if the land is demised for a term of years, his possession is the possession of the wife, and there may be curtesy, though she dies before entry or even
receipt of rent. Co. Litt. 29. Harg. n. 162. But if the lands were not let, and desconded on the wife, who died before entry, there could be no curtesy. Co. Litt. 29.
With respect to the case of the advowson, if the author means, as his words seem to
import, that a husband shall be tenant by the curtesy of it under the circumstances
stated, because from the nature of the hereditament. it is impossible to have actual
seisin of it at any time, he seems not to be warranted by the law or his authority.
Presentation gives seisin of an advowson; and all that lord Coke says is, that he shall be
tenant, even though there has been no vacancy, because he could by no industry attain
to any other seisin; that is, he could not bring about a vacancy at any time that he
pI~:~osition
which follows, respecting the husband of an idiot, has been questioned.
Lord Coke's argument, as well as that in Plowden, is that the titles of the tenant by
curtesy and of the king begin at one instant, (the office which finds her an idiot having
relation back to her first seisin,) and then that the title of the king shall be preferred.
Upon this it has been remarked that there is not any such concourse of titles; the husband's title not being consummate till the wife's death, when the king's title determines.
Co. Litt.30.
Harg. n. 175. The argument in the text, that an idiot can never be rightfully seised of lands, is directly at variance with that just stated, which assumes the
seisin of the idiot. Lord Coke reckons idiots among those who have power to purchase
nnd retain lands or tenements, (Co. Litt. 3, b.,) or to be grantees of a copyhold estate.
Co. Cop. s, 35. Indeed, the old writ de idiota inquirendo et examinando proceeded upon the
same assumption, and the king took the custody of the lands as of lands of which tbe
idiot had been seised. F. N. B. 232.
But the same conclusion may be rested upon the principle that there can have been
no valid marriage with an idiot-a principle which it is the more remarkable that tha
author should have overlooked here, as only three pages later he makes use of it to exclude the wife of an idiot from dower.
In vol, I, p. 302, an idiot is defined to be one who hath had no understanding from
nativity. If that definition be correct, there can be no question but that snch a person
could never contract a valid marriage. But I imagine that a person born sane might,
from external injury, or internal disease gradually aggravated, be reduced to idiotcy, lIB
opposed to lunacy or madness, if such a case would come within the legal notion of
idiocy; still, a marriage contracted while the person was sane, and seisin then had, with
issue, ought on principle to entitle the husband to curtesy; because in such a case no
one of the principles of exclusion would apply: the busband's title would be prior to
the king's, there would have been sufficient seisin, and the marriage would not have
been invalid.-CoLERIDGE.
In Connecticut, Pennsylvania, and some other States, actual seisin is not necessary in
Any case to entitle the husband to curtesy. It is sufficient that the wife had title and a
potential seisin or right of seisin; that is, the right to demand and recover the immediate
possession thereof. Bush va. Bradley, 4 Day, 298. Kline va. Beebe, 6 Conn. 494. Stool
fors v,t. Jenkins, 8 S. & R. 175. Day va. Cochran, 24 Miss. 261. The rule requirin~ that
the wife should have actual seisin is not applied in this country to wild and uncultivated
lands. When she is owner of such lands, she is deemed in possession, so as to entitle her
husband to become tenant by the curtesy, though there has been no actual possession by
either of them during the coverture, (Jackson vs. Sellick, 8 Johns. 262. Davis VB. Mason,
1 Peters, S. C. 506. Guion VB. Anderson. 8 Humph. 298. Wells va. Tbompson, 13 AlA
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Some have had a noti m that it must be heard to cry; but that is a tmstake.
Crying indeed is the stlongest evidence of its being born alive; but it is not the
only evidcnce.( p) The issue also must be born during the life of tho mother,
for if tho mother dies in labour, and the Oresarean operation is performed, the
husband in this ease shall not be tenant by tho *curtesy; because, at tho [*19&
instant of the mother's death, he was clearly not entitled, as having had
~
no issue born, but the land deseended to the child whilo he was yet in his
mother's womb; and the estate, being once so vested, shall not afterwards be
taken from him.(q) In gavelkind lands, a husband may be tenant by the curtesy, without having any issuo.(r) But in general there must bo issue born:
and such issue as is also capable of inheriting tho mother's estate.(s) Therofore
if a woman be tenant in tail male, and hath only a daughter born, tho husband is
not thereby entitled to be tenant by the curtesy; because such issue female can
never inherit the estate in tail male.(t) And this seems to be the principal
reason, why the husband cannot be tenant by the curtesy of any lands of which
the wife was not actually seised: because, in order to entitle himself to such
estato, he must have begotten issue that may be hcir to the wife: but no one,
by the standing rule of law, can be heir to tho ancestor of any land, whereof
the ancestor was not actually seised; and thereforo as the husband hath never
begotten any issue that can be heir to those lnnds," he shall not bo tenant of
them by the curtosy.(u) And hence we may observe, with how much nil l,ty
and consideration the old rtJles of law were framed; and how closely they are
connected and interwoven together, supporting, illustrating, and demonstratmg
one another. The time when the issue was born is immaterial, provided it were
during the coverture; for, whether it were before or after tho wife's soisin of the
lands, whother it be living or dead at tho time of the seisin, or at tho time of the
wife's decease, the husband shall be tenant by the eurtesy.tje) The husband by
the birth of the child becomes (as was before observed) tenant by tho curtesy
initiate,(x) and may do many acts to eharge the lands, but his ostate is not conllummate till the death of the wife: which is the fourth and last requisite to make
a complete tenant by the curtesy.(y)U
Dyer, 25. 1 Rep. 34.
co. Litt. 29.
') ILid. 30.
') J.itt., 56.
~'J Co. Litt. 29.

(P)
(I)

.)

Co. Lltt. 40.
")lhid.29.
.) ILid. 30.
.) ILid.

i

793,) except in Kentucky.
Neelyvs. Butler, 10 B. Mon. 48. And it seems that the rute
requiring actual seisin applies only to cases in which the seisin is not complete until
entry is made; as when the estate descends or is devised to the wife, and not when it is
acquired by deed, and is transferred into possession by the statute of uses. Jackson vs.
Johnson, 5 Cowen, 74. It is not necessary that there should be seisin and issue at tho
same time; and therefore, if the wife become seised of lands during the coverture, and
then be disseised and then have issue, the husband shall be tenant by the curtesy of
those lands. So if the wife become seised after issue born. though the issue die before
her seisin. Jackson vs. Johnson, 5 Cowen, 74. A mere naked seisin by the wife as trustee
will not suffice to make the husband tenant by the curtesy, though she has the beneficial
interest in the reversion. Therefore, where a woman held a ground-rent in fee in trust
for another during his life, and she afterwards married and died, and then the ccstuy qIU
iTU8t died, the husband was held not to be entitled to the rent as such tenant.
Chew vs.
Southwark, 5 Rawle, 160. A husband is not entitled to an estate by the curtesy out of
land devised to a trustee for the sole and separate use of the wife in fee-simple. Cochran
vs. O'Hern, 4 W. & S. 95. Stokes vs. 1tlcKibbin, 1 Harris, 267. A husband who has conveyed land to another in trust for his wife is not entitled on her death to a tenancy by
the curtesy in the trust-estate.
Rigler us, Cloud, 2 Harris, 361.-SUARSWOOD.
12 This is not stated with our author's
usual precision. The issue, in the case put,
might be heir to the lands, though he could not take as heir to his mother, but as heir to
his ancestor, who was last actually seised. I ee post, chapter 14 of this book, pp. 209, 227;
see also 1 Inst. 11, b.-CHITTY.
IS It may be necessary to observe, if the child which the husband has by his wife be
capable, and have a mere possibility of inheriting, the husband shall be tenant by the
curtesy. Thus, suppose a woman seised in fee of lands marry and have a son, after
,which the husband dies, and she marries again and has a child by the second husband,
hera the husband shall be tenant by the curtesy, although there is but a mere possibility
489
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*IY. Tenant in dower is where the husband of a woman is seised of
~
an estato of inheritance, and dies: in this case, the wife shall have=the
third'! part of all tho lands and tenements whereof he was seised at any time
during the coverture, to hold to herself for the term of her naturallife.(z)
Dower is called in Latin by the foreign jurists doarium, but by Bracton auu
our English writers dos : which among tho Romans signified the marriage portion, which the wife brought to her husband; but with us is applied to signify
this kind of estate, to which the civil law, in its original state, had nothing that
bore a resemblance: nor indeed is thero any thing in general more different
than the regulations of landed property according to the English and Homan
laws Dower out of tho lands seems also to have been unknown in tho early
part of our Saxon constitution; for in the laws of king Edmond,(a) the wife is
directed to be supported wholly out of the personal estate. Afterwards, as may
bo socn in gavelkind tenure, the widow became entitled to a conditional estate
in one half of the lands; with a proviso that she remained chaste and un marriedj(b) as is usual also in copyhold dowers, or free beneh.v Yet some(c) have
ascribed tho introduction of dower to the Normans. as a branch of their local
tenures; though we cannot expect any feodal reason for its invention, since it
was not a part of the pure, primitive, simple law of feuds, but was first of all
introduced into that system (wherein it was called triens, tertia,(d) and dotalitium)
by the emporor Frederick the Second;( e) who was contemporary with our king
Henry III. It is possible, therefore, that it might be with us the relic of a Danish
custom: since, according to the historians of that country, dower was introduced
into Denmark by Swein, the father of our Canute the Great, out of gratitude to
*130
the Danish ladies, who sold all their *jewels to ransom him when taken
] prisoner by the Yandals.(f)
However this be, tho reason which our law
6ives for adopting it. is a very plain and sensible one; for the sustenance of the
wife, and the nurture and education of tho younger children.(g)
In treating of this estate, let us, first, consider who may be endowed; secondly,
of what she may be endowed; thirdly, the manner luna she shall be endowed;
and fourthly, how dower may be barred or prevented.
1. 'Who may be endowed. She must be the actual wifet8 of the party at tho
(.) Litt. ~ 36.
(0)

wue.rs,

(I) Somner. OaveUt. 51. Co. Lltt. 33. Dro. Dower, 70.
(.) Wright, 192.

(d) Crag. !. 2, t. 22, 19.
(.) IbId.
(f) Mod. Un. m.t. xniL 91.
(.) Dract.!. 2, c. 39. Co. Lltt. 30.

that the child which the wife had by her second husband should ever inherit the estate,
the child by her first husband being alive. Prest. Est. 516.-ARCHBOLD.
The Real Property Commissioners, in their first Report, proposed to make some alterations in the law of curtesy, the principal of which were to abolish the rule that the issue
must be born alive, and to restrict the estate to an undivided moiety of the lands; and
0. bill was brought in, in the session of 1831, to carry these recommendations
into effect.
It was, however, suffered to drop; and it may therefore be considered that the law on this
subject will not be unsettled.c=Srawanr,
U But of gavelkind
lands a woman is endowed of a moiety while she remains chaste
and unmarried.
Co. Litt. 33, b. Rob. Gavelk. 159. And of borough-English lands the
widow is entitled for her dower to the whole of her husband's lands held by that tenure .
.But of copyhold lands a woman is endowed only of such lands whereof her husband was
seised at the time of his death. Cowp. 481. And her title to dower or free-bench is
governed by the custom: according to its authority she may take a moiety, or three parts,
or the whole, or even less than a third; but it must be found precisely as it is pleaded •
.Boraston es, Hay, Cro. Eliz.15.-CHlTTY.
1: The distinction between free-bench and doioer is, that free-bench is a widow's estate in
such lands as her husband dies seised of; whereas dower is the estate of the widow in all
lands of which the husband was seised during the coverture. Godwin es, Winsmore, 2
Atk. 525; see also Carth. 275. 2 Ves. 633, 638. Cowp. 481 ; and Gilb. Ten., ed Watkins,
n. 164. The custom of free-bench: prevails in the manors of East and West Enborne, and
Cbudleworth, in tho county of Berks; at Torr, in Devonshire; Kilmersdon, in Somersetshire; and other places in the west of Englund.c-Cmr-rr.
IS 'Ihe lawfulness, and even the fact, of a marriage, it has been said, can be established
In no other way but by the bishop's ce~ti~cate. Robins ~s. ~tc1.tley, 2 Wils. 125. But
when the marriage has not been had within any of our bishop s dioceses. or where. from
'90
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tnne of his decease, If she be divorced a vinculo matrimonii, she shall net be
endowed; for ubi nullum matrimonium, ibi nulla dos.(h) But a divorce a mensa et
thoro only doth not destroy the dowel";(i) no, not even for adultery itself by
the common law.(k) Yet now by the statute 'Vest. 2.(l) if a woman voluntarily
leaves (which the law calls eloping from) her husband, and lives with an
adulterer, she shall lose her dower, unless her husband be voluntarily reconciled
to her," It was formerly held, that the wife of an idiot might be endowed,
though the husband of an idiot could not be tenant by the curtesy;(m) but as it
seems to be at present agreed, upon principles of sound sense and reason, that
an idiot cannot marry, being incapable of conscnting to any contract, this
doctrine cannot now take plu co. By the antient law, tho wifo of a person
attainted of treason or felony could not be endowed; to tho intent, says Stannforde,(n) that if the lovo of a man's own life cannot restrain him from such
atrocious acts, the love of his wife and children may; though Britton(o) gives
it another turn: viz., that it is presumed the wifo was privy to her husband's
crime, However, the statute 1 Edw. VI. c. 12 abated the rigour of tho common law in this particular, and allowed *the wife her dower. But a sub- [*131
sequent statuto(p) revived this severity against the widows of traitors,
who are now barred of their dower, (except in the ease of certain modern
treasons relating to tho coin,)(q) but not tho widows of folons. An alien also
cannot be endowed," unless slie be quecn-eonsort ; for no alien is capable of
holding lands.(r)
The wife must be above nine years old at her husband's
death, otherwise she shall not be endowed:(s) though in Braeton's time tho age
was indefinite, and dower was then only due" si uxor possit dotem promereri, et
virum sustinere."(t)
2. We are next to inquire, of what a wife may be endowed. And sho is now
by law entitled to bo endowed of all lunds and tenements, of which her husband
was seised in fee-simple or fee-tail, at any time during the coverture; and of
which any issue, which she might have had, might by possibility have been
heir. (u)19 Therefore, if a man seised in fee-simple hath a son by his first wife,
Bract. 1. 2, c. 39, 14.
Co. Litt. az,
(.) Yet, among tbe ancient Goths, an adult eress W88
punished by tbe loss or her dotalihi d Inentil ... bonil mob.lib"
Stlerub.l. 3, c 2.
(I) 13Edw.I.c.34.
(-) Co. Litt. 31.
(a) P. C. b. 3, c. 3.
(1)
(I)

".ri.

C. 110.
6 k 6 Edw. VI. e.n,
(9) Stat. 6 Eliz, c. 11. 18 Eliz. c.1.
16 l.. 16 Goo. 11. c. 28.
(P) Co. Litt, 31.
(.) ue.j se,
(.) L. 2, c. 9, p.
(a) Litt. i 36.
(0)
(P)

8 k 9 W. III. c.20.

any particular circumstances, the question seems not proper to be tried by the bishop"
certificate, there, in the language of chief-justice Eyre, "the common law, out of its
own inexhaustible fountain of justice, must derive another mode of trial; and that
mode is the trial by the country." Ilderton vs. llderton, 2 H. Bla, 156. The same doctrine, founded on obvious good sense, had been previously laid down in the case of The
Protector us,Ashfield, Hardr, 62.-ClIITTY.
ll.And in a case where John de Camoys had assigned his wife, by deed, to Sir William
Paynel, knight, which lord Coke calls concessio mirabilis ei inaudita, it was decided in parliament, a few years after the statute was enacted, notwithstanding the purgation of theadultery in the spiritual court, that the wife was not entitled to dower. 2 lnst. 435.
This is an indictable offence, being a great public misdemeanour.c-Cnrrr-r.
18 This statement is too general.
.Alien women, whose marriage with Englishmen has
not taken place with license from the king, are not capable of acquiring dower, for the
reason assigned by our author. But, in consequence of a petition from the commons,
an act of parliament was made in the 8th year of the reign of Henry V., (and which,
though it is not printed amongst the statutes, is preserved in the 4th volume of Rot.
Purl, pp. 128, 130,) by which all alien women who from thenceforth should be married
to Englishmen, by license from the king, are enabled to have dower after their hus1and's death, in the same manner as Englishwomen. .And if an alien woman be naturalized, she thereby becomes entitled to dower out of all lands whereof her husband
was seised during the coverture, (see vol. 1, p. 374;) but, if she be only made a denizen,
she will have no claim to dower out of lands which he aliened before her denization.
Menvil's case, 13 Rep. 23.-CiliTTY.
11 The word "sole" should be inserted before "seised" in this description, because, if
the husband is seised jointly with another I-erson, that other person's interest, being derived from the original grant to the husband and herself, is prior to the wife's claim ~
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and after marries a second wife, she shall be endowed of his lands; for her
issue might by possibility have been heir, on the death of ~he son by the former
wife. But if there be a donee in special tail who holds lands to him and the
heirs of his body begotten on Jane his wife; though Jane rna:r be endowed of
these lands, yet if Jane dies, and he marries a second wife, that second wife
shall never be endowed of the lands entailed; for no issue that she could have,
could by any possibility inherit them.(v) A seisin in law of the husband will
be as effectual as a seisin in deed, in order to render the wife dowable; for If;
is not in the wife's power to bring the husband's title to an actual seisin, as it
is in the husband's power to do with regard to the wife's lands: which is one
reason why he shall not be tenant by the curtesy but of such lands whereof
the wife, or he himself in her right, was actually seised in deed.(w) The seisin
*139] of the husband, for a transitory instant *only, when the same act which
~
gives him the estate conveys it also out of him again, (as where, by a.
fine, land is granted to a man, and he immediately renders it back by the same
fine,) such a seisin will not entitle the wife to dower:(x) for the land was merely
in transitu, and never rested in the husband, the grant and render being one
continued act. But, if the land abides in him for the interval of but a. single
moment, it seems that the wife shall be endowed thereof.(y)20 And, in short, a

a

(0) Ibid.
63.
(w)Co. LhL 31.
(-) Cro, ;SOl!. 615. 2 Rep. 01. Co. LltL 3L
(.) This doctrine was extended very far by a JUry in Wales,
where the Cather and son were both banged in one cart, but

the 80n was supposed to bave survived the father, byappearo
lng to struggle longest; whereby he became seised of aa
estate in fee by aurvrvorship, in consequence oCwhicb sew.
his WIdow had a verdict for her dower. Cro. E\iz. lios.

and therefore she shall not be endowed. Litt. s. 45. Co. Litt. 37. The principle of thl'!
rule is founded on the nature of the interest of joint-tenants, (see post, 182,) from which
survivorship is a necessary consequence, and not an arbitrary rule of law. During the
life of the husband, his joint-tenant's interest pervaded the whole of the land: now, the
tenant in dower would come in as tenant in common, and be entitled to hold the third
of one moiety by a distinct title. The survivor's interest would therefore be changed;
he would be obliged to recede entirely from that third in which before he had a jointinterest, and he would be put to this change by one whose title was posterior to his own.
The maxim of law is that jWJ accrescendi prefertur oneribWJ.-CoLERlIlGE.
Yet it would not be accurate to say "sole seised;" for a tenant in common is not sol"
seised: yet his wife shall be endowed. We cannot expect the statement of a general
rule always to express all the exceptional or anomalous cases which may exist. In
truth, however, joint-tenants make together but one tenant: for this reason, the sur ..
vivor may plead the feoffment by which the joint-tenancy was created as made to himself alone, without naming his companion.
Co. Litt. 185, a.--SuARsWOOD.
But although at the death of her husband she has a right to the third part of his
estates in dower, yet she is not entitled to emblements.
Dy.316.
If the heir improve
the land by building, &c. or impair the value of it, before assignment, she shall be endowed according to the value at the time of the assignment.
Co. Litt. 32, a. Sed seCUI
if feoffee improve the land, as in this case she shall be endowed, not according to the
value at the time of the assignment, but according to the value at the time of the feoffment.
17 H. 3. Dower, 192. 31 E. 1. Vouch. 288.-ARCHBOLD.
:II The student
may reasonably be puzzled to distinguish between the" transitory in..
stant" of one example and the "single moment" of the other. In fact, the space of
ti:ne is no essential ingredient in the case: it is the interest of the husband.
In the first
example, the cognisee of the fine takes absolutely no interest at aU by the grant: he is,
to use the expression of the text, (p. "364,)a mere instrument or conduit-pipe to carry
an estate to the cognisor, or, it may be, to a stranger; he is simply to perform a contract
made by himself with the cognisor, or between the cognisor and a stranger.
Upon this
ground it is, I conceive, that the wife would not be dowable. In the second example,
the land is supposed to be abiding in the husband as his own.-CoLERIDGE.
See Ballard "V8. Bowers, 10 N. Hamp. 500. Stanwood es. Dunning, 2 Shep, 290. Randolph V8. Doss, 3 Howard. (Miss.) 205.
In the United States, the rule generally adopted is that a wife is dowable of an eqmty
of redemption, and, indeed, of a trust-estate generally.
The anomalous distinction of
the English courts between dower and curtesy in this respect has been repudiated. Shoemaker V8. Walker, 2 S. & R.554. Coles vs. Coles, 15 Johns, 319. Fish 1M. Fish, 1 Conn.
559. McMahan t'S. Kimball, 2 Blatlkf. I. Reed va. Morrison, 12 S. &, R. 18. Lewis va•
•Tames, 8 Humph. 537. The truth is that the doctrine of seisin is little known here,
loecaust' it is inconsistent with the genius and spirit of our laws, wbUlh give a free scope
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widow may be endowed of all her husband's lands, tenements, aud hereditaments, corporeal or incorporeal," under the restrictions
before mentioneo j
unless there be some special reason to the contrary.
Thus a woman shall not
be endowed of a castle built for defence of the realm :(z) nor of a common with.
out stint; for, as the heir would then have one portion of this common, and the
widow another, and both without stint, the common would be doubly stockcd.(a)
Copyhold estates are also not liable to dower, being only estates at the lord's
will; unless by the special custom of the manor, in which case it is usually called
the widow's free bench.(b)
But, where dower is allowable, it matters not
though the nusband alieno the lands during the coverture; for he alienes them
liable to dower.(cfJ
3. Next, as to the manner in which a woman is to be endowed. There me
now subsisting four species of dower; the fifth, mentioned by Littleton,( d) de la
IJZUSbelle, having been abolished together with the military tenures, of which if.
was a ooneequenee."
1. Dower by the common law; or that which is before de
') Co. Lltt. 31. 3 Lev. 401.
0) Co. Lltt.:u.
1 Jon. 316.
~&) 4 Rep, 22.

(.) Co. Litt. 32.
(") Ibid. H 48, 49.

to the alienation and transfer of property, untrammelled

--------

with the feudal doctrine of in
vestiture and its concomitants; and with us seisin is, for many substantial purposes, the
beneficial interest and right of ownership. Where the husband's fee, however, is determined by recovery. condition, or collateral limitation, the wife's dower determines with
it. The case of a tenant in tail-in which the wife is endowed notwithstanding the
estate-tail is determined by the death of the tenant in tail without issue-is an exception arising from an equitable construction of the statute de donis ; and the cases of
dower of estates determinable by executory devise and springing use owe their existence to the circumstance that these limitations are not governed by common-law principles. Preston on .Abst., 3 vol. p. 372. Before the statute of wills there W!lS no executory devise, and before the statute of uses there was no springing use. Like estates-tail,
which were created by the statute de donis, and of which there is constantly dower,
though tenant in tail claims per formam doni, it was the benign temper of the judges
who moulded the limitations of the estate introduced by them, whether original or derivative, so as to relax the severer principles of the common law; and, among other
things, to preserve curtesy and dower from being barred by determinations of the original estate, which could not be prevented.
Gibson, C. J., in Evans v.\'. Evans. 9 Barr,
190. Where the grantor of an estate on a condition enters for condition broken, the
dower of the wife of the grantee falls with the estate of the husband.
Beardslee liS.
Beardslee, 5 Barb. S. C. 324.--SUARSWOOD.
21 Our author. we may be sure, did not mean to intimate that a widow was entitled to
dower out of all her husband's incorporeal hereditaments. of what nature soever, but
only out of such incorporeal hereditaments as savour of the realty. Buckeridge v.\'.
In§rarn, 2 Ves. Jr. 664.-CmTTY.
2 If a man has made an exchange
of lands, his widow must not be endowed both out
of the lands given in exchange and also of those taken in exchange, though the husband
was seised of both during the coverture. The widow, however, may make her election
out of which of the two estates she will take her dower. Co. Litt. 31, b.-CHITTY.
It is now provided in England, by the statute 3 & 4 W. IV. c. 105, that when a husband
shall die beneficially entitled to any land for an interest which shall not entitle his
widow to dower out of the same at law, and such interest, whether wholly equitable or
partly legala.nd partly equitable, shall be an estate of inheritance in possession or equal to
an estate of Inheritance in possession, (other than an estate in joint-tenancy,) then his
widow shall be entitled to dower out of the same land; and that when a husband shall
have been entitled to a right of entry or action in any land, and his widow would be
entitled to dower out of the same if he had recovered possession thereof she shall be
entitled to dower out of the same, although her husband shall not have recovered possession thereof, provided that such dower be sued for or obtained within the period
during which such right of entry or action might be enforced; also that widows shall not
be entitled to dower out or any land which shall have been absolutely disposed of by
their husbands in their lifetime or by their wills.-Sn:wART.
:IS The dower de la plu« belle was shortly this.
If a man holding lands in chivalry and
in socage died leaving a widow and an heir under fourteen, the lord W!lS entitled to the
custody of the lands holden in chivalry, and the widow, as mother, of the lands in socage:
but, as she would have to account for the profits of the lands so held by her, there was
no provision for herself by way of dower. If then she brought a writ of dower against
the lord to be endowed from the lands holden by him, he might plead all thl'se facts
.\I:~
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scribed. 2. Dower by particular customj(e) as that the wife should have half
the husband's lands, or in some places the whole, and in some only a quarter
*133] 3. Dower ad ostium ecclesice:(f) which is where tenant in fee-*simple of
full age, openly at the church door, where all marriages were formerly
eelebrnted, after affiance made and (Sir Edward Coke, in his translation of Lit
tleton, adds) troth plighted between them, doth endow the wife with the whole,
or such quantity as he shall please, of his lands; at the same timo specifying
and ascertaining the same; on which the wife, after her husband's death, mny
enter without further ceremony. 4. Dower ex assensu patrisj(g) which is only
a species of dower ad ostium ecclesios, made when the husband's father is alive,
and the son by his consent, expressly given, endows his wife with parcel of his
father's lands. In either of these cases, they must (to prevent frauds) be made(h)
in facie ecclesice et ad ostium ecclesicej non enim valent facta in lecto mortali, nec in
camera, aut alibi ubi clandestina fuerint conjuqia.
It is curious to observe the several revolutions which the doctrine of dowex
has undergone, since its introduction into England. It seems first to have been
of the nature of the dower in gavelkind, before mentioned; viz., a moiety of
the husband's lands, but forfeitable by incontinency or a second marriage. By
the famous charter of Henry 1., this condition of widowhood and chastity was
only required in case the husband left any issue ;(i) and afterwards we hear no
more of it. Under Henry the Second, according to Glanvil,(k) the dower ad
ostium ecclesicewas the most usual species of dower; and here, as well as in N 01'mandy,(l) it was binding upon the wife, if by her consented to at the time of
marriage. Neither, in those days of feodal rigonr, was the husband allowed to
endow her ad ostium ecclesioswith more than the third part of the lands whereof
he then was seised, though he might endow her with less; lest by such liberal
endowments the lord should be defrauded of his wardships and other feodal
*134] profits.(m) But if no specific dotation was made at the *church porch,
then she was endowed by the common law of the third part (which was
called her dos rationabilis) of such lands and tenements as the husband was seised
of at the time of the espousals, and no other; unless he specially engaged before
the priest to endow her of his future acquisitions :(n) and, if the husband had
no lands, an endowment in goods, chattels, or money, at the time of espousals,
was a bar of any dower(o) in lands which he afterwards acquired.(p)
In king
John's magna carta, and the first chapter of Henry III.,(q) no mention is made
of any alteration of the common law, in respect of the lands subject to dower:
but in those of 1217 and 1224, it is particularly provided, that a widow shall be
entitled for her dower to the third part of all such lands as the husband had
Lltt.l37.
) Ibid. 3.Q.
.)
~ ILld.I.w.
(A) Bracton, 1. 2, c. 39, ~ 4.
ll) Si mortun !:iTO U%fJ1' dw reman$tnt, d ~'fU! liberi,
fuent; dot"" tuam haLebit;-,i
""" uxor cum ltbn-i. remanwrit; doinn quickm habib1"4dum cnrptU fuum z,gttime
sen:a,'tnt. Clzrt. lIen. L A.D. 1001. Introd. to great charter.
• Id.t. Orono page Iv.
(1) L. 6, C. 1and 2.
(1) Gr. an uh m. e. 101.
(-)Draet.I.2,
c. 39, i 6.
(-) D.' ouestu lUI>, (Glanv. Ib.)-<l' terri, acquUi/i, et
a~drrndil.
Braet.lb.
•) Glanv. e. 2.
.) When speclal endowments were made ad ostium eethe husband, after R1IIancemade and troth plighted,
used to declare with ...hat specific lauds he meant to endow
bis wife, (qund dolam lam tk tab manerto cum perlmmbi.,
Ic. Brnct.lbid.;) and therefore, In the old York ritual (Sold.

am,.,

Uz.lIb. 1. 2, c.27) there 18,at thlll part of the matrimonial
service, the following rubric :-" Sacerdos interT<lg,t <WIt",
mulUri.; d, Ii terra a in doItm detur, tunc dieatur p,almu~
ute," A:e. When the wife was endowed generally (ubi 'l,n,
uxorem ItUlln. dotaverd In gmerali, dt. omm.btu terri, d
tenementi s, Bract. lb.) the husband seems to have Mid,
",yltb all my lands and tenements I thee endow;" and then
they all became liable to her dower. When he endowed her
with personalty only, he used to .ay, "W,th all my we rldly
goods (or, as the Salisbury ritual has It, wifh all my tCOTldly
chattel) Lthee endow;" which entitled the wife to her thhds.or
par. ralionabllu,of hia personal estate, wlnch 18prnrfded for
by magna carta, cap. 26, and will be further treated or In the
concluding chapter of thl. book; though the retaining ltd •
bot expression In our modem IJtnrgy, If of 8Uy meaning at
all, can now refer only to the right of maintenance which
she acquires during coverture out of her hnaband'a pereonalty.
(f) A.D. 1216, e. 7, edil. Ozon.

and pray that she might be adjudged to endow herself of the fairest of the lands held by
her II.'! guardian. .And if judgment to that effect was given, the chivalry lands during
the wardship were quit of dower, and she, in the presence of her neighbours, (perhaps a
jury.) endowed herself by metes and bounds of the fairest part of the socage lands, to
the value of a third part of the whole of both tenements.
This dower may be.considered II.'! another of the fe~da~hardships, wbich relieved t~e
lord in chivalry of hISshare of a burthen commonly incident to all lands, and threw It
anfairly upon the socage lands,-in other words, upon tho wa!d.-CoLERIDGE.
4g4
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neld in his lifetime :(r) yet in case of a specific endowment of less ad ostium ecctesire, the widow Lad still no power to waive it after her husband's death. And
this continued to be law during the reigns of Henry III. and Edward I.(s) Ir.
Henry IV.'s time it was denied to be law, that a woman can be endowed of her
husband's goods and chattels :(t) and, under Edward IV., Littleton lays it down
"'expressly. that a woman may be endowed ad ostium ecclesire with more [*131:
than a third part :(u) and shall have her election, after her husband's
U
death, to accept such dower or refuse it, and betake herself to her dower at
common law.(w) ·Which state of uneertainty was probably the reason, that
these specific dowers, ad ostium ecclesice and ex assensu patris, have since fallen
into total disuse,"
I proceed, therefore, to consider the method of endowment or assigning dower
by the common law, which is now tho only usual species. By the old law,
grounded on the feodal exactions, a woman could not be endowed without a fine
paid to the lord; neither could she marry again without his license ; lest she
should contract herself, and so convey part of the feud, to the lord's enemy.(x)
This license the lords took care to be well paid for; and, as it seems, would
sometimes force the dowager to a second marriage, in order to gain the fine.
But, to remedy these oppressions, it was provided, first by the charter of Henry
I.,(y) and afterwards by magna carta,(z) that the widow shall l)ay nothing for
bel' marriage, nor shall be distreined to marry afresh, if she chooses to live
without a husband; but shall not, however, marry against the consent of the
lord; and further, that nothing shall be taken for assignment of the widow's
dower, but that she shall remain in her husband's capital mansion-house for
forty days after his death, during which time her dower shall be assigned.
These forty days are called the widow's quarantine, a term made use of in law
to signify the number of forty days, whether applied to this oceasion, or any
other.(a) The particular lands, to be held in dower, must be aSRigned(b)by the
heir of the husband, or his guardian; not only for the sake of notoriety, but
also to entitle the lord of the fee to demand his services of the heir, in respect
of the lands so holden. For the heir by this entry becomes tenant [*136
*thereof to the lord, lind the widow is immediate tenant to the heir, by
a kind of subinfeudution, or under-tenancy, completed by this investiture or
assignment; which tenure may still be created, notwithstanding the statute of
quia emptores, because the heir parts not with the fee-simple, but only with an
estate for life. If the heir or his guardian do not assign her dower within the
term of quarantine, or do assign it unfairly, she has her remedy at law, and the
sheriff is appointed to assign it.(c) Or if the heir (being under nge) or his gum'dian assign more than she ought to have, it may be afterwards remedied by
writ of admeasurement of dower.( d) If the thing of which she is endowed be
divisible, her dower must be set out by metes and bounds; but if it be indivisible,
she must be endowed specially, as of the third presentation to a church, the
third toll-dish of a mill, the third part of the profits of an office, the third sheaf
of tithe, and the like.(e)
Upon preconcerted marriages, and in estates of considerable consequence,
tenancy in dower happens very seldom: for the claim of the wife to her dower
at the common law diffusing itself so extensively, it became a great clog to
alienations, and was otherwise inconvenient to families. Wherefore, since the
alteration of the ancient law respecting dower ad ostium ecclesire, which hat+
(r) .A ssilJtldur a!dtm ei pro dote .!Ua tertia pari toiiUl
ftrr", mariti lUi qum lUa fldl in .rna IUtI, nil; tit minori
fuerit acl ostium .ca.,;",. C. 7, Ibid.
(.) Bract. ubi "'pra. Britton, Co 101, 102. Flet. l. 5, Co 23,
H 11, 12.
P.7 nen IV. 13, U.
F.N.B.I50.
-) HI.
•) IIrr. c. 1, 18.
.) Ubi",pra.

')

tl.lata

-)189.

!

(.) Cap. 7.
(a) It .ignifi ..., In partleular, the Corty days wbkb ,. .....!If
eomlng Crom Infected countrles are obliged to w81, beton
tbel. are permitted to land In England.
( ) Co. Lltt. 34, 35.
(.) Ibid.
(4)F.K.B.US.
Flntb,L.814.
StaLW .. tm l!. 18Rd,...
I. Co 7.
(.) Co. Lilt. 32.

"The dowers ad ostium eeelesia and ex assensu pains have long since fallen .nto total
disuse, and were lately abolished by the 3 & 4 W. IV. c. 105, ~ 13.-STEwART•
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occasioned the entire disuse of that species of dower, jointures have been introduced in their stead, as a bar to the claim at common law. Which leads me to
inquire, lastly,
4. How dower may be barred or prevented.
A widow may be barred of her
dower not only by elopement, divorce, being an alien, the treason of her husband,25 and other disabilities before mentioned, but also by detaining the titledeeds or evidences of the estate from the heir, until she restores them :(f) and,
by the statute of Gloucester,(g) if a dowager alienes the land assigned her for
*1' 7] dower, she forfeits it ipso *facto, and the heir may recover it by action."
....
A woman also may be barred of her dower, by levying a fine, or suffering a recovery of the lands, during her coverture.(h)2'1 But the most usual
method of barring dowers is by jointures, as regulated by the statute 27 Hen
VIII. e. 10.
A jointure, which, strictly speaking, signifies a joint estate, limited to both
husband and wife, but in common acceptation extends also to a sole estate,
limited to the wife only, is thus defined by Sir Edward Coke ;(0 "a competent
livelihood of freehold for the wife, of lands and tenements; to take effect, in
profit or possession, presently after the death of the husband, for the life of tho
wife at least," This description is framed from the purview of the statute 27
IIenry VIII. c. 10, before mentioned; commonly caIled the statute of uses, of
which we shall speak fully hereafter.
At present I have only to observe, that
before the making of that statute, the greatest part of the land of England was
conveyed to uses; the property or possession of the Boil being vested in one
man, and the use, or tho profits thereof, in another; whose directions, with
regard to the disposition thereof, the former was in conscience obliged to follow,
and might be compelled by a court of equity to observe. Now, though a husband had the use of lands in absolute fee-simple, yot tho wife was not entitled to
any dower therein; he not bcing seised thereof: wherefore it became usual, on
marriage, to settlo by express deed some special estate to tho use of the husband and his wife, for their lives, in joint-tenancy, or jointure; which settle.
",Co. L1tt.39.
(TI) Pig. or BecoY. 66.
(I) 6 Edw. I. c. 'T.

<I)

liDal. 86.

25 By the custom of Kent, the wife's dower of the moiety of gavelkind lands was in no
case forfeitable for the felony of the husband but where the heir should lose his inherita.nce. Noy's Mnx. 28. But this custom does not extend to treason. Wright's Tenures,
118. Rob. Gavelk, 230.-CHl'rTY.
.
2S "The
mischief before the making of the statute (Gloucester, c. 7) was not where a
gift or feoffinent was made in fee or for term of life (of 8 stranger) by tenant in dower;
for in that case he in the reversion might enter for the forfeiture, and avoid the estate.
Rut the mischief was, that when the feoffee, or any other, died seised, whereby the entry
of him in the reversion was taken away, he in the reversion could have no writ of entry
ad communem legem until after the decease of tenant in dower, and then the warranty
contained in her deed barred him in the reversion if he were her heir. as commonly he
was; and for the remedy of this mischief this statute gave the writ of entry in casu provisoin the lifetime of tenant in dower." 2 Inst, 309. But the statute was not intended
to restrain tenant in dower from alienating for her own life; for such an estate wrought no
wrong. Ibid.c-Carrrr,
:n In some States dower is barred by a sale on execution for the debts of the husband.
Davidson tis. Frew, 3 Dco. 3. Gardiner tis. MileS, 5 Gill. 94. Reed tis. Morrison, 12 S. & R.
18. London tis. London, I Humph. 1. A sale of land under a testamentary power for
the payment of debts discharges the land from the dower of the testator's widow.
Mitchell vs. Mitchell, 8 Barr, 126. An assignment in insolvency by a debtor under a
compulsory process, and a conveyance by his trustee, do not divest his wife's right of
dower, (Eberle
Fisher, 1 Harris, 326;) nor a voluntary assignment in trust to l'ay
Iebts, and the subsequent sale and conveyance by his assignees. Helfrich es, Obermyer,
.:$ Harris, 113.
Where a devise or bequest to the widow in lieu of dower is accepted by her. it is a.
good bar to an action of dower; and that a devise was intended to be in lieu of dower
may be inferred from the provisions of the will, as where it is inconsistent with the claim
of dower; but the inconsistency must be plain. Jackson tis. Churchill. 7 Cow. 287. Allen
N. Pray, 3 Fairf. 138. Webb va. Evans, 1 Binn. 565... Kennedy
Mills, 13 Wend. 1i53.
Cauffman V8. Cauffinan, 17 s. &; R. 16. Whit 1m. Whit, 1 Harris, 202.-SHAllSWOOD.
~G
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ment would be n provision for the wife in case she survived her husband. At
length the statute of uses ordained, that such as had the use of lands should, to
all intents and furposes, be reputed and taken to be absolutely seised and pOi'scssed of the soi itself. In consequence of which legal seisin," all wives would
have become dowable of such lands as were held to the use of their husbands,
and also entitled at the same time to any special lands that might be settled in
jointure: ~ad. ~ot the same st~tute provided, .that *upon making such [*13~
an estate ID jointure to the WIfe before marrIage, she shall bc forever
precluded from the dower.(k) But then these four requisites must be punetually observed: 1. The jointure must take effect immediately on the death of the
husband. 2. It must be for her own life at least, and not pur auter vie, or for
any term of years, or other smaller estate.'" 3. It must be made to herself,
and no other in trust, for her. 4. It must be made, and so in the deed particularly expressed to be30 in satisfaction of her whole dower, and not of any
(")'4' Rep. 1, 2.
28 It is established
doctrine now that a wife is not dowable of a trust-esmte, (God.
win vs. Winsmore, 2 Atk. 526;) for dower is sntirely a legal demand. Attorney-General
es. Scott, Ca. temp. Talb. ]39. Yet a man may be tenant by the curtesy of his deceased
wife's trust-estate, ('Vatts vs. Ball, 1 P. 'Vms. 108,) a seemingly partial diversity, for which
lord Talbot, C., said he could sell no reason, but which, as he found it settled, he did
not feel himself at liberty to correct. Chaplin vs. Chaplin, 3 P. Wms. 234. Upon the
principle that a widow is not dowable out of lands of which her husband had not, during
the coverture, legal seisin, it is held that if his estate was subject to a mortgage in fee at
the time of his marriage, and remained so during the whole continuance of the coverture, his widow cannot claim dower; for a right of redemption is merely an I!fJlliwUt
title, [Casburne vs. Scarfo, 2 Jac. & Walk. 200. Dixon va. Saville, 1 Br. 326;) and though in
such case-the widow of the mortgagee would, at law, be entitled to dower out of the estate,
(Nash vs. Preston, Cro. Car. l!n,) the court of chancery would not allow her to take advantage of that legal right, because it is a general rule that a trust-estate is considered, in equity, as belonging to the cestui que trust, not to the trustee. Finch es, Earl
of Wlncholsea, 1 P. 'Vms. 278. Hinton vs. Hinton, 2 Ves. Sen. 634. Noel vs. Jevon, 2
Freem. 43. 'Ve have just seen, however, that this general rule is deviated from when
its operation would be to let in claims of dower, though it is enforced whenever it goes
to exclude such claims. See post; chapter 10, p.158. It is also settled that title to dower
attaches only when the husband has, at some time during the marriage, been seised in
possession of the entire inheritance, not expectant upon the determination of a freehold
interest carved out of it and interposed before the husband's remainder. Bates VII. Bates,
1 Lord Raym. 327. See Ante. note 20.
Upon these principles there are a variety of modes by which conveyances can, by
deed before a man's marriage, prevent title to dower from attaching upon his estate
The most approved mode is to limit the estate to such uses as the husband shall appoint,
which gives him power over the whole fee; so that he may pass it to a. purchaser without any fine, or the concurrence of anyone else; and the purchaser, on the execution of
the power, will be in from the original conveyance, and consequently paramount to the
claims of the wife. But, in order to give the husband the immediate legal right to tho
possession and freehold and to the rents and profits. the next limitation is, in default of.
or until execution of, the power of appointment, to the husband for life, with remainderto a trustee, his executors and administrators during the life of the husband; which will
put the limitation over, in tail or in fee, in remainder. By the limitation to the husband
for life, the legal estate will be vested in him; so that if he die without making any appointment, the inheritance will vest in 'his heirs, or those to whom he may devise his
property, unaffected by title of dower, and without any continuing estate in the trustee,
--CUR

1STIAN.

Although the estate must be in point of quantity for her life, yet it may be such !\@
may be determined sooner by her own act. Thus, an estate durance viduitau is a good
jointure, because. unless sooner determined by herself, it continues to her for life. Mary
Vernon~g case, 4 Rep. 3.-CUITTY.
30 1Ir. Christian. in his annotation
upon this passage of the text, says, "Or it may be
averred to be. 4 Rep. 3.. An assurance was made to a woman, to the intent it should be
for her jointure, but- it. was not so expressed in the deed; and the opinion of the court
was that it might be averred that it was for a jointure; and that such averment was
traversable. Owen. 33."
These authorities are correctly cited. but they are both antecedent to the statute of
"rauds, which expressly enacts that no estates or interests of freehold shall be surren
-Jg
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particular part of' it. If the jointure be made to her after marriage, she has her
election after her husband's
death, as in dower ad ostium ecclesice, and may
either accept it, or refuse it and betake herself to her dower at common law;
for she was not capable of consenting to it during coverture.
And if, by any
fraud or accident, a jointure made before marriage
proves to be on a bad title,
and the jointress is evicted, or turned out of possession, she sl. all then (by the
provisions of the same statute) have her dower pro tanto at the common law.(l)11
There are some advantages
attending
tenants in dower that do not extend
to join tresses; and so vice versa, jointresses
are in some respects more privileged
than tenants in dower.
Tenant in dower by the old common law is subject to
no tolls or taxes; and hers is almost the only estate on which, when derived
from the king's debtor, the king cannot distrein for his debt; if contracted
*139J
during the coverture.(m)
But, on the other *hand, a widow may enter
at once, without
any formal process, on her jointure
land; as she also
might have done on dower ad ostium ecclesice, which a jointure
in many points
resembles; and the resemblance
was still greater while that species of dower
continued in its primitive
state: whereas no small trouble, and a very tedious
method of proceeding,
is necessary to compel a lcgal assignment
of dower.(n)
And, what is more, though dower be forfeited by the treason of the husband,
yet lands settled in jointure
remain unimpeached
to the widow.(o)
Wherefore Sir Edward Coke very justly gives it the preference, as being more sure
and safe to the widow, than even dower ad ostium ecclesice, the most eligible
species of any."
(I) These settlements, previous to marriage, seem to have
been 10 use among the ancient Germans aud therr kindred
Dation the Gauls, Of the former Tacitus grree us this
RCCOUr.t :-"
Dolan nml tlX'1T tJ1aritn, led UZ<Jri manlul
afiert ; miersunt parenies tl propvnqui, eJ. muntra prooant,"
(d. J/or. Germ. c. 18;) and Ceesar (d< bdlo Galhco, I. 6, c.lS)
has given us the term. of a marriage settlement among the
El.lUIs,as nu;dy calculated as nny modern jointnre :-" Vlri,
quanliu pecuntal ab u.:wnbU& dotu fWlRtm acceperunt,
tanias u; suis lKnu"" esumauone facta, cum dnt,rnu cnm,..
InuniuInl.. HLCjzu07nnu pecunie. conjundim ratio habetuT,

frucllUqtU ,.,."aniur.
l7ler wrum rita IUperarit, ad <um
pars utriusque cum fruclilnu superiorum. temporuni 1"'"
"mil." Th. dauphIn's commentator on Ceesar supposes that
this Ganlisb custom was the ground of the uew regulanon
mad. by Justinian (Nm·. 97) with regard to the provision
for widows among the Romans; but surely there is 8S much
reason to suppose that It gave the blOt for our statutable
Jointures.
(-)Co. Lilt. 31, a. F. N. B.l50.
(") Co. Lltt. 36.
(e) Ibid. 37.

dered unless by deed or note in writing; but if it were allowed to be proved by oral testimony that a provision for wife was intended as a jointure, the effect would be to allow 9
surrender of her freehold title to dower to be proved by parol testimony; and there han
been several decisions, since the statute, that such averment is not admissible. Charles va.
Andrews, 9 Mod, 152. Tinney vs. Tinney, 3 Atk. 8. But it certainly is not necessary (in
equity at least) that the provision for the wife should be stated, in express words, to b~
in lieu of dower, if it can be clearly collected from the contents of the instrument thai
such was the intention. Vizard VB. Longdale, cited in 3 :A.tk. 8 and in 1 Yes. Sen. 55. A
court of equity will be cautious, however, as to inferring an intention that a widow
should be barred of dower by another provision when that intention is not distinctlj
manifested. Lord Dorchester VB. Lord Effingham, Coop. 323.-CUITTY.
11 As to the first requisite,
I have ventured to insert two or three words (the
jointure must (be limited to) take effect, &c.) in the text, because lord Coke, from
whom the passage is taken, (Co. Litt. 36,) is express that it is not enough that in
fact and by accident the jointure takes effect immediately on the death of the
husband, as if an interposed remainderman for life should die before the husband,
but that the limitation of the deed must be to the wife immediately after the husband's death, where tho estate is not joint.
As to the third, though the position is
true at law, yet it is now settled that a trust-estate, being equally certain and beneficial
as a legal estate, is a good equitable jointure to bar dower. Hargrave'e note. 226. Co,
Litt. 36. .A13 to the fourth, lord Coke says it must either be expressed 0)' averred to be
so; and in 4 Rep. 3 it is laid down that it need not be expressed, but may be averred to
be, &c.; that is, the deed being pleaded, and being silent as to its object, or stating onc not
inconsistent with this, this may be stated and averred supplementally to have been the
object or part of the object.-CoLERIDGE.
S2 Besides the method of jointures,
the ingenuity of modern times devised other modes
of preventing the wife from acquiring a title to dower. One of these has been most extensively employed, and is still applicable to the case of widows who were married on or
before the Ist day of January, 1834, (the date fixed by the statute 3 & 4 W. IV. c. 105.)
Under the old law, If an estate were conveyed simply to a man in fee-simple or in feetail, Ihe title of hIS widow to dower, in the absence of any bar hy way of jointure, im49S
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CHAPTER IX.
OF ESTATF..s LESS THAN FREEHOLD.

OF estates that are less than freehold, there are three sorts: 1. Estates for
fears: 2. Estates at will: 3. Estates by sufferance.
1. An estate for years is a contract for the posscssion of lands or tenements
for some determinate period; and it takes place whcre a man lctteth them to
another for the term of a certain number of years, agreed upon between the
lessor and the lessee,(a) and the lessee enters thereon.(b)l If the lease he but
for half a year or a quarter, or any less time, this lessee is respected as a tenant
for years, and is styled so in some legal proceedings; a year being the shortest
term which the law in this case takes notice of.(c) And this may, not improperly, lead us into a short digression concerning the division and calculation
of time by the English law,"
In tail; the donee i8 he who reeeiveth It. U. that gronteth
(0) w. may here remark, once for all, that the terminations of "---or" and "-ee" obtain, in law, the one an
aenve, the other a passive, signification; the former usually
denoting the doer of any act, the latter lum to whom It I.
done. The feoffor 1.0 he that maketh a feoffment; the feoffee
1.0 he to whom it 1.0 made. The donor is on. that giveth Iands

a I....., is denominated the lessor] and h. to whom It I.
granted, the lessee. Lilt. ~ oj.
('J ILld. 6~.

('J
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mediately attached, and he could not again sell the estate discharged of this claim without the concurrence of the wife in a fine or recovery, or, since the statute abolishing
these modes of assurance, in u/statutory deed of disposition or release. To avoid this
inconvenience, it became usual, in the conveyance of estates, to limit the lands to the
purchaser for his natural life, with remainder to a trustee in trust for him during his
life, in case of his life-estate becoming forfeited or determined by any means during his
lifetime, with remainder to the purchaser in fee. It followed, from the construction put
upon these limitations by the courts of law, that the husband during his lifetime never
had an estate of inheritance in possession in the lands, and consequently the wife's title
to dower never attached.
Through the medium of the statute of uses, hereafter to be
explained, the purchaser was also clothed with a power of appointment, by which he
could at once dispose of the fee-simple in any manner he pleased, and which effectually
defeated the wife's claim. This plan, known among conveyancers as the limitation to
uses to bar dower, is still used whenever it is necessary to convey lands to a married man
whose marriage took place on or before the 1st of January, 1834.
But, with regard to purchasers married since that day, this device, although sometimes employed for the purpose of obviating future questions as to the date of the marriage, is no longer necessary. For now a husband, whether he become entitled to an
estate by actual conveyance or by inheritance or devise, may absolutely dispose of it
either in his lifetime or by his will, or may charge or encumber it as he pleases, to the
exclusion of his wife's title to dower. He may, either at the time of taking a conveyance to himself of-the estate, or at any time thereafter, and either by deed or by his will,
declare that his wife shall not be entitled to dower out of his estates; or he may declare
that she shall be entitled to it out of some portion only of the property. The widow's
right to dower may also, by the husband's will, be made subject to any condition, restrietion, or direction which he chooses to impose; and her right will be defeated by a devise
to her of lands, or of any estate or Interest therein, out of which she would otherwise be
dowable, unless a contrary intention shall be declared by the will.-KERR.
IOf course our author will be understood to put this case of letting only as a particular instance of one mode in which an estate for years may be created. See post, p.
143. There are obviously various ways in which such an estate may arise. Thus, where
a person devises lands to his executors for payment of his debts, or until his debts are
paid, the executors take an estate, not of freehold, but for so many years as are necessary to raise the sum required.
Carter vs. Barnardiston, 1 P. 'Vms. 50g. Hitchens rs,
Hitchens, 2 Vern. 404. S. C. 2 Freem. 242. Doe vs. Simpson, 5 East, 171. Doe t'''.
Nicholls, 1 Barn. & Cress. 342. Though, in such case, if a gross sum ought to be paid at
a fixed time, and the annual rents and profits will not enable them to make the payment
within that time, the court of chancery will direct a sale or mortgage of the estate, as
circumstances may render one course or the other most proper. Barry t'S. Askham, 2
Vern. 26. Sheldon vs. Dormer, 2 Vern. 311. Green vs. Belchier, 1 Atk, 506. Allan vs.
Backhouse, 1 Ves. & Bea. ts. BootIe us. Blundell, 1 Ueriv.233.-CIIITTY.
• r n estimating the language which is necessary to constitute 'I. lease. the form of WON'
;\lP
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The sp:u.e of a year is a determinate

and well-known period, consisting com-

used is of no consequence. It is not-necessary that the term lease should be used. Whatever is equivalent will be equally available. If the words assume the form of a license,
covenant, or agreement, and the other requisites. of a lease are present, they will be sufficient, Moore va. Miller, 8 Barr, 283. Watson va. O'Kern, 6 'Vatts, 368. Offerman tI.
Starr, 2 Barr, 394. Grenough's Appeal, 9 Barr, 18. lIashier va. Reding; 3 Fairf. 478. It
is necessary that the contract should have reference to, and include. the possession
of the premises by the tenant.
An agreement by the owner of lands or farms, in
possession, with a person to cultivate and sow the land, or some portion thereof; with
corn or grain of some sort, on condition of the latter having a certain portion of the
grain grown thereon, does not make such person a tenant.
Greber va. Kleckner, 2 Ban.
289. Caswell va. Districh, 15 Wend. 3j9~ Haywood us, Miller, 3 Hill, 90. .An agreement
for a lease will be construed to be a. present demise, if no future formal Iease be contemplated, and especially if possession be taken under it. Jenkins va•.Eldridge. 3 Story~325
~HARSWOOD.
S :As. to time, and the mode of computing it in general. see-Com. Dig. tit • .Ann. and tit
Temps; Vin. Abr. tit. Time; Bac. Abr. Leases, E. 2 and 3; Burn, Ecc ..L. Kalendar,
Jacob. Dic. tit. Day, tit. Month, and tit. Year.
Before 1752, the year commenced on the 25th March, and the Julian calendar was
used, and much inaccuracy and inconvenience resulted, which occasioned the introduction of the new style by the 24 Geo. II. c. 23', which enacts that the 1st January shall be
reckoned to be the first day of the year, and throws out eleven days in that year, from
2d September to the 14th, and in other respects regulates the future computation of
time, with a saving of ancient customs, &c. See the statute set forth in Burn, Ecc. L.
tit. Kalendar,
It has been held that, in a lease or other instrument under seal, if the
least of Michaelmas, &c. be mentioned, it must be taken to mean New lIichaelmns, and
parol evidence to the contrary is not admissible, (11 East, 312 j) but upon a parol agreement it is otherwise. 4 B. &; .A.588.
The year consists of three hundred and sixty-five days; there are six' hours, within a fen
minutes, over in each year, which every fourth year make another day, viz., three hundred and sixty-six, and, being the 29th February, constitute the bissextile or leap year.
Co. Litt. 135. 2
521; 1. 35. Com. Dig. .Ann. A. 24 Geo. II. c. 23, s, 2. Where a
statute speaks of II. year, it shall be computed by the whole twelve months, according to
the calendar; and not by a lunar month, (Cro. Jao. 166;) but if a. statute direct a. prosecution to be within twelve months, it is too late to proceed after the expiration of twelve
lunar months.
Carth.407.
A twelvemonth, in the sh gular number, includes an the
year; but twelve months shall be computed according' to twenty-eight- days for' every
month. 6 Co. 62.
Half a year consists of one hundred and eighty-two days; for there shall be·no regard
to a part or a fraction of a day. Co. Litt. 135, b. Cro. JaC' 166. The time- to' collate
within six months shall be reckoned half a year, or' one hundred and eighty-two days,
and not lunar months. Cro. Jac. 166. 6 Co. 61.
So a quarter of a year consists but of ninety-one days; for the law-does not· regard' the
six hours afterwards. Co. Litt. 135, b. 2 Roll. 521, 1..ro. Com. Dig: Ann . .A.
But both half-years. and quarters are usually divided according to certain feasts or
holidays, rather than a; precise division of days, as Lady-day; Midsummer-day, :Michaelmas-day, or Christmas. or Old Lady-day, (6th .April,) or Old Michaelmas-day, (the 11th
Octobers] In these cases, such division of the year br the parties is regarded by' the law;
and therefore, though half a year's. notice to quit 18 necessary: to detennine a tenancy
from year to year, yet a.. notice served on the 29th September to quit on 25th March,
being half a year's notice according to the above division, is good, though there be less
than one hundred and eighty-two-viz., one hundred and seventy-eight-s-days;
4- Esp,
R. fl and 198. 6 Esp. 53. Selw. N. P. Ejectment, V • .Adams, 123•
.As t.o the construction of the term o<ayear," it was held that the 43 Gao. III. e. 84,
which prohibits under a, penalty a spiritual person from absenting himself from his benefice for more than a certain time in anY' one year, means a year from- the time when
the action is brought. for the penalty; 2M. & S. 534•
.A month is solar; or computed according to. the calendar, which contains thirty or-thirtyone days;. or lunar, which consists of twenty-eight days. Co. Litt. 135, b. In temporal
matters, it is usually construed to mean lunar;' in. ecclesiastical, solar or calendar. 1 Bla,
\. 4.50. 1 M. &; S.111. 1 Bingh. Rep. 307. In general, when a statute speaks of' a month
"'ViLhoutadding" calendar," or other words showing a contrary intention, it shan be
intended a lunar month of twenty~ight days. See cases, Com. Dig. Ann. B; 6 Term.
Rep_224. 3 East, 407. l.Bingh. R. 307. .And ~enerally, in all matters temporal, the term
'month" is understood to mean lunar; but m matters ecclesiastical, as: non-residence,
;t; is deemed· a. calendar month. because in each of these matters a. different· mode 01
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monly of 365 days; for though in bis*sextile or leap years it consists
properlj of 366, yet by the 'Statute 21 Hen. ill. the increasing day in the

["'l.n

computation prevails; the term, therefore, is taken in that sense which is conformable
to the subject-matter to which it is applied, (2 Roll. Abr. 521, 51. Hob. 179. 1 Bla, R.
i50. 1 M. & S.111. 1 Bingh. R. 307. Com. Dig. Ann. R.;) and therefore, when a deed
states calendar months, and in pleading the word calendar be omitted, it is not necessarily a variance. 3 .Brod. & B. 186.
'Vhen a deed speaks of a month, it shall be intended a lunar month, unless it can be
collected from the context that it was intended to be calendar. 1:M. & S. 111. Com.
Di!? Ann. B. Cro, Jac. W1. 4 :Mod. 185. So in ai other conirads, (4 :Mod. 185. 1 Stra.
44ti,) unless it be proved that the general understanding in that department of trade is
that bargains of that nature are according to calendar months. 1 Stra. 652. 1 M. & S.
111. And the custom of trade, as in case of bills of exchange and promissory notes, has
established that a month named in those contracts shall be deemed calendar. 3 Brod,
& B. 187.
In all legal proceedings, as in commitments, pleadings, &c., a month means four weeks.
:1Burr. 1455. 1 Bla, R. 450. Doug. 463, 4-16. When a calendar month's notice of action
is required, the day on which it is served is included and reckoned one of the days; and
therefore, if a notice be served on 28th Aprll, it expires on 27th May, and the action
may be commenced on 28th May. 3 T. R. 623. 2 Campb. 294. And when a .statute
requires the action against an officer of customs to be brought within three months, they
mean lunar, though the same act requires a calendar month's notice of action. 1 Bingh,
R.307.
A day is natural, which consists of twenty-four hours; or artificial, which contains tho
time from the rising of the sun to the setting. Co. Litt. 135, a. A day is usually intended
of a natural day, as in an indictment for burglary we say, in the night of the same day.
Co. Litt. 135, a. 2 Inst.318.
Sometimes days are calculated exclusively; as, where an
act required ten clear days' notice of the intention to appeal, it was held that the ten
days are to be taken exclusively both of the day of serving the notice and the day of
holding the sessions. 3 B. & A. 581. A legal act done at any part of the day will if.
aeneral relate to the first period of that day. 11 East, 498.
The law generally rejects fractions of a riJy. 15 Yes. 257. Co. Litt. 135, b. 9 East, 154.
4 T. R. 660. 11 East, 496, 498. 3 Co. 36, a. But though the law does not in ~eneral
allow of the fraction of a day, yet it admits it in cases where it is necessary to distmguish
for the purposes of justice j and I do not see why the very hour may not be so too where
it is necessary and can be done; for it is not like a mathematical point, which cannot be
divided. Per lord Mansfield, 3 Burr. 1434. 9 East, 154. 3 Coke Rep. 36, 11.. Therefore
fraction of a day was admitted in support of a commission of bankruptcy, by allowing
evidence that the act of bankruptcy, though on the same day, was previous to issuing
the commission. 8 Ves. 30. So where goods are seized under a fieri facias the same day
that the party commits an act of bankruptcy, it is open to inquire at what time of the
day the goods were seized and the act of bankruptcy was committed; and the validity
of the execution depends on the actual priority. 4 Camp. 197. 2 B. & A. 586.
An hour consists of sixty minutes. Com. Dig. Ann. C. Bya misprint in 2 Inst. 318,
it is stated to be forty minutes. There is a distinction in law as to the certainty of
stating a month or day, and an hour. 'When a fact took place, "circa horam" is sufficient:
but not so as to a day, which must be stated with precision, though it may be varied
from in proof. 2 Inst. 318.
It has been considered an established rule that, if a thing is to be done within such Ii
time after such a fact, the day of the fact shall be taken inclusive. Hob. 139. Doug.
463. 3 T. R 623. Com. Dig. Temps. A. 3 East, 407. And therefore where the statute
21 Jac. I. c. 19 s. 2, enacts that a trader lying in prison two months after an arrest for
debt shall be adjudged a bankrupt, that includes the day of the arrest. 3 East, 407.
Whcn a month's notice of action is necessary, it begins with the day on which the
notice is ~iven, (3 T. R. 623 j) and if a robbery be committed on the 9th October, the
action against the hundred must be brought in a year inclusive of that day. Hob. 139.
But where it is limited within such a time after the date of a deed, &c., the day of the
date of the deed shall be taken exclusive; as if a statute require the enrolment within
11 specified time after date of the instrument.
Hob. 139. 2 Camp. 294. COlVp.714.
Thus, where a patent dated 10th May contains a proviso that a specification shall be enrolled within one calendar month next and immediately after the date thereof, nnd the
specification was enrolled on the 10th June following, it was held that the month did
not begin to run till the day after the date of the patent, and that the speciflcation was
in time. 2 Camp. 294.
However, in a case in equity, the master of the rolls, after considering many of the
decislons, said, upon the first part of this rule, that whrtever dicta there may be that.
601

141

O~' T~

RIGHTS

[BOOK

Il.

leal' year, together with the preceding day, shall be accounted for one day
only. 'I'hat of a month is more ambiguous: there being, in common use, two
ways of calculating months; either as lunar, consisting of twenty-eight days,
the supposed revolution of the moon, thirteen of which make a year: or, all
calendar months of unequal lengths, according to the Julian division in our
common almanacs, commencing at the calends of each month, whereof in a yem
there are only twelve.' A month in law is a lunar month, or twenty-eight
days, unless otherwise expressed; not only because it is always one uniform
period, but because it falls naturally into a quarterly division by weeks. 'I'herofore a lease for" twelve months" is only for forty-eight weeks; but if it be for
"a twelvemonth" in the sin15ular number, it is good for the whole year.(d) For
herein the law recedes from Its usual calculation, because the ambiguity between
the two methods of computation ceases; it being generally understood that by
the space of time called thus, in the singular number, a twelvemonth, is meant
the whole year, eonsisting of one solar revolution.
In the space of a day all
the twenty-four hours arc usually reckoned, the law generally rejecting all fraetions of a day, in order to avoid disputes.(e)
Therefore, if I am bound to pay
money on any certain day, I discharge the obligation if I pay it before twelve
o'clock at night; after which the following day commenees. But to return to
estates for years.
These estates were originally granted to mere farmers or husbandmen, who
every year rendered some equivalent in money, provisions, or other rent, to the
lessors or landlords; but, in order to encourage them to manure and cultivate
the ground, they had a permanent interest granted them, not determinable at
the will of the lord. And yet their possession was esteemed of so little consenuence, that they were rather considered as the bailiffs or servants of the lord,
"'14<)] who were to *rcceivc and account for the profits at a settled price, than
..
as having any property of their own. And therefore they were not
allowed to have a freehold estate: but their interest (such as it was) vested
after their deaths in their executors, who were to make up the accounts of their
testator with the lord, and his other creditors, and were entitled to the stock
upon the farm. The lessee's estate might also, by the anticnt law, be at any
time defeated by a common recovery suffered by the tenant of the freehold;(f)
which annihilated all leases for years then subsisting, unless afterwards renewed
hy the recoverer, whose title was supposed superior to his by whom those leases
were granted.
·While estates for years were thus precarious, it is no wonder that they wero
usually "Veryshort, like our modern leases upon rack-rent; and indeed we are
told(g) that by the antient law no leases for more than forty years were allowable, because any longer possession (especially when given without any livery
declaring the nature and duration of the estate) might tend to defeat tho inheritance. Yet this law, if ever it existed, was soon antiquated; for we may
(01) 6 nep. 61.
('J Co. Lilt. 1M.

(f) Co. Lltt.46.
(I) )lirror, c. 2, ~ 27. Co. Lilt. 45, 46.

when a thing is to be done after the doing of an act, the day of its happening must be
included, it is clear the actual decision cannot be brought under any such general rule ;
and he inclined for excluding the first day in all cases, and ruled that where a security
was to be given within six months after a testator's death, the day of the death was to
be excluded. 15 Ves. Jr. 248.-ClllTTY.
• The calendar of the Romans had a very peculiar arrangement. They gave particular
names to three days of the month. The first day was called the calends. In the four
months of March, May, July, and October the 7th, and in the others the 5th, day was
caller! the nones; and in the four former the 15th, in the rest the 13th, day was called
the idea The other days they distinguished in the following manner. They counted
from the above-mentioned
days backwards, observing to reckon also the one from which
they began. Thus the 3d of March, according to the Roman reckoning, would be
the 5th day before the nemes, which in that month fall upon the 7th. The 8th of January, in which month the nones happen on the 5th and the ides on the 13th, was called
the 6th before the ides of January.
Finally, to express any of the days after the idea,
they reckoned in a similar manner from the calends of the following month. Ameril'.an
Encyc., Calendar.-SuARsWOOI>.
602

CUAP.9.]

OF THINGS.

112

observe in Madox's collection of antient instruments, some leas! s for "cars of a
pretty early date, which considerably exceed that period :(h) and lon~ terms,
. for three hundred years or a thousand, were certainly in use in the time of Edward IlI.,(i) and probably of Edward I.(k) But certainly, when by the statute
21 Hon. VIII. c. 15, the termor (that is, he who is entitled to the term of years)
was protected against these fictitious recoveries, and his interest rendered secure
and permanent, long terms began to be more frequent than before; and were
afterwards extensively introduced, being found extremely convenient for family
set tlements and mortgages: continuing subject, however, to the same
[*143
rules of succession, *and with the same inferiority to freeholds, as when
they were little better than tenancies at the will of the landlord,"
Every estate which must expire at a period certain and prefixed, by whatever
words created, is an estate for years. And therefore this estate is frequently
called a term, terminus, because its duration or continuance is bounded, limited.
and determined: for every such estate must have a certain beginning and eertain end.r l) But id cerium est, quod cerium reddi potest: therefore if a man make
a lease to another for so many years as J. S. shall name, it is a good lease for
years ;(m) for though it is at present uncertain, yet when J. S. hath named the
years, It is then reduced to a certainty. If no day of commencement is named
in the creation of this estate, it begins from the making, or delivery, of tho
lease.(lI) A lease for so many years as J. S. shall live, is void from the begin.
ning ;(0) for it is neither certain, nor can ever be reduced to a certainty, during
the continuance of the lease. And the same doctrine holds, if a parson make 11
lease of his glebe for so many years as he shall continue parson of Dale; for
this is still more uncertain. But a lease for twenty or more years, if J. S. shall
(0) Madox Formulare .Anulican. nO. 239, Col.}.IO. Demise
ro.r eighty years, 21 Ric. II. • •• Ibid. nO. m, Col.}.I6, Cor
the hke term, A.D. U29.. •• Ibid. nO. 2!~, fol, US, for fin)'
fears, 7 Edw. IV.
(') 32 As s, pI. 6. Bro. Abr. t. mordauncator, 42; rpnl.ation,
6.

(1) Stat. of mortmain, 7 Edw. L
(I) CO. Lit!. 45.

(.. ) 6 Hep, 35.
(~) ('0. Litt • .J6.
(e) Ibid. !5.

5 It is the duty of the tenant to maintain the title of his landlord. It results from the
fealty which is incident to every tenure. It is one of the best-settled principles of the
law that neither the tenant, nor anyone claiming under him nor by collusionwith him,
shall be permitted to controvert his landlord's title. In an action of covenant on the
demise, the tenant cannot plead 11it habuit in tenementi$; in an action of ejectment, he
cannot set up a title in himself or an outstanding title in another. If he has acquired
a better title than the landlord, he is bound to surrender the possessionat the termination of his lease, though he may afterwards prosecute his better title. Rankin vs. 'I'enbrook, 6 Watts, 386. Cooper vs. Smith, 8 Watts, 536. Stewart vs, Roderick, 4 W. & o.
188. Naglee vs. Ingersoll, 7 Barr, 185. Jackson vs. Stewart, 6 Johns. 34. Chambers tis.
Pleak, 6 Dana, 426.
There are some exceptions,however,to this general principle, important to be noticed,
'] he rule that a lessee cannot controvert the title of his lessor is founded on the presumption of the lease being taken without fraud, force,or illegal behaviour on the part
of the lessor; and wherever this is not the case it does not apply. Hamilton vs. Marsden, 6 Binn, 45. Miller us, McBrier, 14 S. & R. 382. So where a person goes to one in
possession, and, upon the false and fraudulent representation that he is the true owner,
induces him to take a lease, the tenant is not estopped. Hall tis. Benner, 1Penna. R. 402.
Gleim tiS. Rise, 6 Watts, 44. If one who has no right comes and induces him in possession to become his tenant, it must be by some misrepresentation of fact or law; and it
matters not whether the deception practised originates in voluntary falsehood or in
simple mistake, for the immunity it confers springs not 80 much from the fraud of the
usurper as from the wrongwhich the deception would otherwisework upon the rlgbts
of the lessee. Hockenbury tl8. Snyder, 2 W. & S. 240. Baskin tl8. Seechrist, 6 Barr, 154.
Another classof exceptions to this general principle is where the tenant has a good
title, and a stranger purchases it bonafide and receivespossessionwithout any knowledge
(If the tenancy. Dikeman es. Parrish, 6 Barr, 210. Thompson tiS. Clark, 7 Barr, 62.
And so an exception existswhen the title of the landlord has expired or been divested
subsequently to the creation of the tenancy. As, if the landlord hold by a defesslblu
title or by an estate less than a fee, or he sells, or his title is divested by a judicial sale,
the tenant may attorn to the true owner. Jackson tis. Rowland,6 Wend. 666. Lansford
vs. Turner, 5. J. J. Marsh, 104. Kinney vs. Doe, 8 Blackf. S50. Bowser 118 Bowser,JQ
,Humph.4().-Su.1RSwooD.
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80 long live,' or if he should so long continue parson, if>good :(p) for then> is a
.eertain period fixed, beyond which it cannot last; though it may determine
sooner, on tho death of J.R, or his ceasing to be parson there.
.
We have before remarked, and endeavoured to assign the reason of, the in.
feriority in which tho law places an estate for years, when compared with an
estate for life, or an inheritance: observing, that an estate for lifo, even if it 110
pur auter vie, is a freehold; but that an estate for a thousand years is only a
chattel, and reckoned part of the personal estate.{q) Hence it follows, that a
lease for years may be made to commence in futuro, though a lease for lifo cunnot,
*144] As, if I grant lands to Titins to hold from Michaelmas next for *twenty
years, this is good; but to hold from Michaelmaa next for tho term of
his natural life, is void. For no estate or freehold can commence in futuro j'
because it cannot be created at common law without livery of seisin, or corporal
possossion of the land j and corporal possession cannot be given of an estate
now, which is not to commence now, but hereafter.(r)
And, because no livery
of seisin is necessary to a lease for years: such lessee is not said to be seised, or
to have true lcgal seisin of tho lands. Nor indeed does the bare lease vest any
estate in the lcssee; but only gives him a right of entry on the tenement, which
right IS called his interest in the term, or interesse termini:' but when he bas actually
so entered, and thereby accepted the grant, the estate is then, and not before,
vested in him, and he is possessed, not properly of the land, but of the term of
rears ;(s) the possession or seisin of the land remaining still in him who hath
the freehold.' Thus the word term does not merely signify the time specified
-in the lease, but the estate also and interest that passes by that lease; and
therefore the term may expire, during the continuance of the time; as by surrender, forfeiture, and the like. For which reason, if I grl:1nta lease to A. for
tho term of three years, and, after tho expiration of the said term, to B. for six
yoars, and A. surrenders or forfeits his lease at the end of one year, 13.'s interest
shall immediately take effect: but if the remainder had been to B. from and
after the expiration of the said three years, or from and after the expiration of
the said time) iu this case B.'s interest will not commence till the time is fully
elapsed, whatever may become of A.'s term.(t)8

('(,? Co.
Lltt. 4li.
Ibid. 46.

(.) Co. Lilt. 41\(') Ibld.4,j.

(P 6 II.p. 94.

• That is, no estate of freehold in futuro can pass by a common-law conveyance, as by
feoffment; but, by a conveyance under the statute of uses, there may be a grant of 0.
freehold to commence in futuro, and in the mean time the interest undisposed of will be
p resulting trust.
Sand. on U. & T., 1 vol. 128, 2 vol. i.--CHITTY.
7.As to this point, see Bao• .Abr. Leases, M.
8 The term may end by forfeiture or re-entry for condition broken, either express or
implied. .A forfeiture may be incurred either by a breach of those conditions which are
always implied or understood to be annexed to the estate, or those which may be agreed
ppon between the parties an~ expressed in the l~.
The lessor, ha!ing the ju., disponendi,
may annex whatever conditions he pleases, provided they be not Illegal, unreasonable,
or repugnant to the grant itself, and upon breach of these conditions may avoid the
lease. .Any act of the lessee by which he disaffirms or impugns the title of his lCSSOl
comes within the first class; for to every lease the law tacitly annexes a condition that,
if the lessee do any thing which may affect the interest of the lessor, the lease shall be
void and the lessor may re-enter. Every such act necessarily determines the relation
of landlord and tenant; since to claim under another, and at the same time to controvert his title,-to affect to hold under a lease, and at the same time to destroy the interest out of which the lease arises,-would be most palpable inconsistency.
So where
the tenant does an act which amounts to a disavowal of the title of the lessor, no notice
to quit is necessary; as where the tenant has attorned to some other person, or answered
an application for rent by saying that his connection as tenant with the party applying
has ceased, In such cases as the tenant sets his landlord at defiance, the landlord may
consider him either as his tenant or as a trespasser. Newman vs. Rutter, 8 Watts, 51
Willison VI. Watkins, 3 Pet. 49. Jackson vs. Vincent, 4 Wend. 633. Where there is' a
condition of re-entry reserved in a lease for non-payment of rent, the landlord must
demand the precise amount due on the day it becomes due, at such a convenient time
uefcre sunset that the sum could be counted and on the most notorious part of the lana,
604
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Tenant for term of years hath incident to and inseparable from his estuto,
unless by special agreement, the same estovers which we formerly observed(u)
that tenant for life was entitled to j that is to say, house-bote, fire-bote, ploughbote, and hay-bote jew) terms which have been already explained.(x)*With regard to emblements, or the profits of lands sowed by tenant
[*145
for years, there is this difference between him, and tenant for lifo: that
where the term of tenant for years depends upon a certainty, as if he holds
from midsummer for ten years, and in the last year he sows a crop of corn, and
it is not ripe and cut before midsummer, the end of his term, the landlord shall
have it i for the tenant knew the expiration of his term, and therefore it WUE
his own folly to sow what he could never reap the profits of.(y) But where tho
lease for years depends upon an uncertainty:
as, upon tho death of a lessor,
'being himself only tenant for life, or being a husband seised in right of his wife;
'Or if the term of years be determinable upon a lifo or lives; in all these cases
the estate for years not being certainly to expire at a time foreknown, but
merely by the act of God, the tenant, or his executors, shall have the emblements in the same manner that a tenant for life or his executors shall be entitled
thereto.(z)
Not so, if it determine by the act of the party himself: as if tenant
for years does any thing that amounts to a forfeiture j in which case the emble
ments shall go to the lessor and not to the lessee, who hath determined his estate
by his own default.(a)l°
.
II. The second species of estates not freehold are estates at will. An estate
at will is where lands and tenements are let by one man to another, to have
and to hold at the will of the lessor i and the tenant by force of this lease obCw) Page 122.
C-) Co. Lltt. 45.
(-).Page 35.

C.) Lltt. ~ 68.
(I) Co. Lftt. M.
(-) Ibid. 5.';.

though it be vacant.
lfcCormick va. Conell. 6 S. &; R.151. .Juckson V8. Harrison, 17
Johns. 66. Jackson V8. Kipp, 3 Wend..230. Conner V8. Bradley, 1 How. U.S. 211. Jones
118. Reed, 15 N. Hamp, 68.-:-SlURSWOOD.
.
, The tenant is bound to commit no waste, and to make fair and tenantable repairs,
such as putting in windows or doors that have been broken by him, so as to prevent
waste and decay of the premises; but not to make substantial and lasting repairs, such
as putting on new roofing. He is not liable for general repairs; nor is he compellable to
restore premises if burned down or become ruinous by any other accident without any
default on his part. :And in all cases there is an implied agreement, Arising out of the
relation of landlord and tenant, to use the premises in an ordinary and proper manner.
If a tenant chooses to put permanent repairs on the leased property without the consent
of the landlord, he cannot charge them in account with him. Lont? V8. Fitzsimons, 1
&; S. 530. Mumford vs. Brown, 6 Cowen, 475. Vai vs. Weld, 17 Missouri, 232. But
when the repairs are made with the assent and by the authority of the landlord, the
law is otherwise; for in that case the expense may be thrown upon the landlord,-und
that without any express promise to pay. If it was with his assent and for his benefit,
the law will imply an undertaking to pay for them. Merely standing by without objecting
will not suffice: there must be some act and encouragement from the landlord to entitle
the tenant to charge the landlord.
Cornell va. Vanartsdalen, 4 Barr, 364. City Council
1Ia.lfoorhead, 2 Rich. 430. There is no implied covenant or warranty on the Jilirt of a
lessor of a dwelling-house that the premises are tenantable.
Cleves tlS. Willoughby, 7
Hill, 83. Neidelt vs. Wales, 16 Missouri, 214. It is implied from the letting a farm for
agriculturel purposes that the tenant will cultivate the land according to the rules of
~ood husbandry.
Lewis vs. Jones, 5 Harris, 2G2.-SIIARSWOOD.
It What was recognised
as a good particular custom in England, in Wigglesworth 116
Dallison et al., 1 Dough. 2m, that a tenant, whether by parol or deed, after the expiration
of his term, shall have the way-going crop, and the right to enter, cut and carry it away,
is the common law of Pennsylvania.
Stultz V8. Dickey, 5 Binn. 285. In the nature of
the thing it is reasonable that, where s. lease commences in the spring of one year and
ends in the spring of another, the tenant should have the crop of winter grain sown by
him the autumn before the lease expired; otherwise he pays for the land one whole year
without having the benefit of a winter crop. It is confined, however, to the winter
grain. The tenant has no right to a crop of grain sown in the spring before his lease
expires.
Demi vs. Bossler, 1 Penna. R. 224. The straw is a. constituent part or the
way-going crop. Craig us, Dale, 1 W. &; S. 509. Iddings 1.'8. Nagle, 2 W. & s. 22. &, in
!'!ew Jersey.
Van Doren va. Everitt, 2 South. 460.-SHARSWOOD.
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tams possession.(b) Such tenant hath no certain indefeasible ciliate, nothing
that can be nssizned by him to any other; because the lessor may determine
his will, and put him out whenever he pleases. :But evcry estate at will, is at the
will of both parties, landlord and tenant; so that either of them may determine
his will, and quit his connection with the other at his own pleasure.(c) Yet this
*146] must be understood with some restriction.
*For if the tenant at will
sows his land, and the landlord, before the corn is ripe, or before it is
reaped, puts him out, yet the tenant shall have the emblements, and free ingress, egress, and regress, to cut and carry away the profits.(d) And this for
tho same reason upon which all the cases of emblements turn; viz. the point
of uncertainty: since the tenant could not possibly know when his landlord
would determine his will, and therefore could make no provision against it; and
having sown the land, which is for the good of the public, upon a reasonable
presumption, the law will not suffer him to be a loser by it. But it is otherwise,
and upon reason equally good, where the tenant himself determines the will; for
in this case the landlord shall have the profits of the land.(e)
'What act does, or docs not, amount to a determination of the will on either
side, has formerly been matter of great debate in our courts. But it is now, I
think, settled, that (besides the express determination of the lessor's will, by
deelaring that the lessee shall hold no longer; which must either be made upon
tho land,C!) or notice must be given to the lessee ) (g) the exertion of any act of
ownership by the lessor, as entering upon the premises and cutting timber,(h)
taking a distress for rent and impounding it thereon,Ci) or making a feoffment,
or lease for years of the land to commence immediatelyj(k) any act of desertion
by tho lessee, as assigning his estate to another, or tecmmitting waste, which is
an act inconsistent with such a tenure ;(l) or, which is instar omnium, the death
or outlawry of either lessor or lessee ;(m) puts an end to or determines tho
estate at will.
The law is however careful, that no sudden determination of the will by one
party shall tend to the manifest and unforeseen prejudice of the other. This
*147] appears in the case of *emblements before mentioncd; and, by a parity
of reason, the lessee, after the determination of the lessor's will, shall
have reasonable ingress and egress to fetch away his goods and utensils.(n)
And if rent be payable quarterly, or half-yearly, and the lessee determines tho
will, the rent shall be paid to the end of the current quarter or half year. Co)
And, upon the same principle, courts of law have of late years leaned as much
as possible against construing demises, where no certain term is mentioned, to
be tenancies at will; but have rather held them to be tenancies from year to
year so long as both parties please, especially where an annual rent is reserved .u
Lltt. ~ ()8.
.) Co. Lltt. 55.
d) Ibid. 56.
~'J Ibid. 55.
(f) Ibid.
(.) 1 Yentr. m.
(1) Co. Lltt. M.
(i)

Ibid. 57.
1 RoIl. Abr. 860. 2 Lev. 88.
Co. Lltt. M.
(-)5 Rep. 116. Co. Lltt. 57,62(-) Lltt. i 69.
(.)Salk.414. 181d. 339.
(')

(i)
(I)

11 A tenancy from year to year is where tenements are expressly or impliedly demised
by the landlord to the tenant to hold from year to year. so long as the parties shall respectively please; and there cannot be such a tenancy determinable only at the will of
the tenant; for then it would operate as a tenancy for his life, which is not creatable by
parol, but only by feoffment or other deed. 8 East, 167. 'What was formerly considered
as a tenancy at will has, in modern times, been construed to be a tenancy from year to
year; and from a general occupation such a tenancy will be inferred, unless a contrary
intent appear. 3 Burr. 1609. 1 T. R. 163. 3 T. R. 16. 8 T. R. 3. And so, in the cases
in which the statute against frauds (29 Car. II. c. 3) declares that the letting shall only
h8\"6the effect of an estate at will, it operates as a tenancy from year to year. 8 T. R. 3.
5 T. R. 471. So, where rent is received by a landlord, that raises an implied tenancy
from year to year, though the tenant was originally let in under an invalid lease. 3
East,451. So, if a tenant hold over by consent after the expiration of a lease, he become!
tenant from year to year, (5 Esp. R. 173,) even where the lease was determined by the
death of the lessor tenant for life in the middle of a year. 1 H. B. 97.
. But if the circumstances of the case clearly preclude the construction in favour of
such a tenancy, it will not exist; as where a party let a shed to another for so long 11.1
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in which case they will not suffer either party to determino the tenancy even at.
the end of the year, without reasonable notice to the other, which is generallv
understood to be six months.(p)U
•
There is one species of estates at will that deserves a more particular regard
than any other; and that is, an estate held by copy of court-roll; or, as wo
usually call it, a copyhold estate. This, as was before observed,(q) wns III itK
)riginal and foundation nothing better than a mere estate at will. But. tho
kindness and indulgence of successive lords of manors havinI? permitted these
estates to be enjoyed by the tenants and their heirs, according to particular
\J» 'fbis kind of lease was in use .. long ago .. the reign
ot Henry VIII., when half a yellr'8 notice seems to have
•..... n required to determmelt.
Tr. 13Uen. VIII. 15, 16.

(I) Page \13.

both parties should like, on an agreement that the tenant should convert it into a stable,
and the defendant should have all the dung for a compensation, there being no reservation referable to any aliquot part of a year, this was construed to be an estate at will. 4
Taunt. 128. And it must by no means be understood that a strict tenancy at will cannot exist at the present day; for it may clearly be created by tho express will of the parties. Id. ibid. 5 B. &, A. G04. 1 Dowl. &, R. 272. So, under an agreement that the tenant
shall always be subject to quit at three months' notice, he is not tenant from year to year,
hut from quarter to quarter. 3 Camp. 51O.-CIIITTY.
12 "Then a lease or demise is determinable
on a certain event or at a particular period,
no notice to quit is necessary, because both parties are equally apprized of the determination of the term. 1 T. R. lG2. But in general, when the tenancy would otherwise
continue, there must be given half a year's (demyan, Tr. 13 Hen VIII. 15, lG) notice to
quit, expiring at that time of the year when the tenancy commenced, whether the tenancy
was of land or buildings, (1 T. R. 159;) and where the tenant enters on different parts
"f the premises at different times, the notice should be given with reference to the substantial and principal part of them, and will be good for all; and what is the substantial
part is a question for the jury. See instances 2 BIa. R. 1224. GEast, 120. 7 East, 551.
11 East, 498. As to the case of lodgings, that depends on a particular contract, and :s an
exception to the general rule. The agreement between the parties may be for a month
or less time, and there a much shorter notice may suffice, (1 T. R.lG2;) and usually the
same space of time for the notice is required as the period for which the lodgings were
originally taken, as a week's notice when taken by the week, and a month's when taken
by the month, and so on. 1 Esp. Rep. 94. Adams, 124. If lodgings are taken generally
at so much per annum, it is construed to be only a taking for one ycar, and no notice to
quit is necessary. 3 B. &, C. 90.
When it is doubtful at what time of the year the tenancy commenced, it is advisable
to serve a notice" to quit at the expiration of the current year of your tenancy, which
shall expire next after one half-year from the time of your being served with this notice."
2 Esp. R. 589. See further as to notice to quit, the service and waiver thereof, Adams on
~ectment, 96 to 140. 1 Saunders, by Patteson &, 'Villiams, 276, note a.-CHITTY.
It may be considered as now definitively settled that a general letting for no determinate period of time, but by which an annual rent is reserved, payable quarterly or otherwise, is a lease from year to year so long as both parties please. Lesley V8. Randolph,
4 Rawle, 123. Squires VS. Huff, 3 A. K. Marsh, 17. Sullivan V8. Enders, ~ Dana, GG.
Though a parol demise for more than three years is void by the statute, or enures a..
a lease at will only, yet it is construed as a tenancy from year to year. Schuyler VS. Leggett, 2 Cowen, G60. Strong es. Crosby, 21 Conn. 398.
Where a tenant for a term certain holds over, the landlord may elect to consider him
us a tenant from year to year on the terms of the original lease. Diller V8. Roberts, 13
S. & R. GO. Bacon V8. Brown, 9 Conn. 334. Brown es, Knapp, 1 Pick. 332. Fronty VI.
Wood, 2 Hill, S. C. 3G7. Conway VI. Starkweather, 1 Denio, 113. De Young VS. Buchanan,
to Gill & Johns. 149. Hemphill t'S. Flynn, 2 Barr, 144.
Where the lease is for a term certain which has expired, the landlord may enter at
once without legal process and dispossess the tenant, provided he can do so without personal violence or a breach of the peace. Overdeer vs, Lewis, 1 W. & S. 90. He may
bring ejectment at unce without having given any notice to quit. Bedford VI. McElherron, 2 S. & R. 50. Evans vs. Hastings, 9 Barr, 273. Durell vs. Johnson, 17 Pick. 263.
Allen vs. Jaquish, 21 'Vend. G28. In case, however, of a tenancy at will or from year to
year, the relation cannot be terminated on the paet of the landlord without a notice to
quit.-c-aix months in England, and generally in this conntry to expire with the cxpiration of the year. Fahnestock vs. Faustenaur, 5 S. & R. 174. In England tho same
thing holds true ~ COllVCTSO of the tenant,-that
he canaot put a legal period L() the
lenancy w:thout a similar notice to his landlord.
But s. e Cook vs. Neilson, B,lghtly
Rep. 463. R C. 10 Barr. 41.- Snanswoon.
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customs estabhsned in their respective districts; morefore, though they still aN
beld at the will of the lord, and so are in general expressed in the court-rolls to
be, yet that will is qualified, restrained, and limited, to be exerted according to
the custom of the manor. This custom, being suffered to grow up by the lord,
is looked upon as the evidence and interpreter of his will: his will is no longer
arbitrary and precarious; but fixed and ascertained by the custom to be the same,
and no other, that has time out of mind been exercised and declared by his
ancestors. A copyhold tenant is therefore now full as properly a tenant by the
*1-18 custom as a tenant at will; the custom *having arisen from a series of
] uniform wills. And therefore it is rightly observed by Culthorpe,(r) that
"copyholders and customary tenants differ not so much in nature as in namo;
for although some be called copyholders, some customary, some tenants by the
virge, some base tenants, some bond tenants, and some by one name and some
by another, yet do they all agree in substance and kind of tenure; all the
said lands are holden in one general kind, that is, by custom and continuance
of time j and the diversity of their names doth not alter the nature of their
t.enure."
.Almost every copyhold tenant being therefore thus tenant at the will of the
lord according to the custom of the manor; which customs differ as much as
the humour and temper of the respective antient lords, (from whence we may
account for their great variety,) such tenant) I say, may have, so far as the
custom warrants, any other of the estates or quantities of interest, which we
have hitherto considered, or may hereafter consider, and hold them united with
this customary estate at will. A copyholder may, in many manors, be tenant
in fee-simple, in fee-tail, for life, by the curtesy, in dower, for years, at sufferance,
or on condition: subject, however, to be deprived of these estates upon the concurrence of those circumstanccs which the will of the lord, promulgated by immemorial custom, has declared to be a forfeiture, or absolute determination, of
those interests; as in some manors the want of issue-male, in others the cutting
down timber, the non-payment of a fine, and the like. Yet none of these interests amount to a freehold; for the freehold of the whole manor abides always
in the lord only,(s) who hath granted out the use and occupation, but not the
corporal seisin or true legal possession, of certain parcels thereof, to these his
customary tenants at will.
The reason of originally granting out this complicated kind of interest, so that
the same man shall, with regard to the same land, be at one and the same time
-+:149] tenant in fee-*simple and also tenant at the lord's will, seems to have
arisen from the nature of villenage tenure; in which a grant of any
estate of freehold, or even for years absolutely, was an immediate enfranchisement of tho viUein.(t) The lords therefore, though they were willing to en.
large the interest of their villeins, by granting them estates which might endure
for their lives) or sometimes be descendible to their issue, yet, not caring to
manumit them entirely, might probably scruple to grant them any absolute freehold; and for that reason it seems to have been contrived, that a power of resumption at the will of the lord should be annexed to these grants, whereby the
tenants were still kept in a state of villenage, and no freehold at all was con,",eyed to them in their respective lands: and of course, as the freehold of all
lands must necessarily rest and abide somewhere, the law supposed it still to
continue and remain in the lord. Afterwards, when these villeins became
modern copyholders, and had acquired by custom a sure and indefeasible estate
in their lands, on performing their usual serviees, but yet continued to be styled
.n their admissions tenants at the will of the lord,-the law still sUfPoscd it an
absurdity to allow, that such as were thus nominally tenants at wiI could have
anv freehold interest; and therefore continued and now continues to determine,
that the freehold of lands so holden abides in the lord of the manor, and not in
.,he tenant j for though he really holds to him and his heirs forev er, J"C'thf' is
also saiil to hold at another's will. But with regard to certain c\!'f'r
v-
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(r) On copyhold., 51, M.
(') Lltt. ~ bI. 2 lost. 325.
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holders of free or privileged
tenure,
which are derived from the ancient
tenants in villein.socage,eu)
and are not said to hold at the will of the lord, but
only according to the custom of the manor, there is no such absurdity in allowing
them to be capable of enjoying a freehold interest:
and therefore the law doth
not suppose the freehold of such lands to rest in the lord to whom thoy are
bolden, but. ill the tenants themselves;(v)
who are sometimes
called cw;tomary
freeholders, being allowed to have a freehold interest, though not a freehold

tenure
*Uowever, in common cases, copyhold estates are still ranked (for the
[*150
reasons above mentioned)
among tenancies at will ; though custom,
which if:!tho lifo of tho common law, has established a permanent property in
the copyholders, who were formerly nothing better than bondmen, equal to that
of the lord himself, in tho tenements holden of the manor; nay, sometimes oven
superior] for we may now look upon a copyholder of inheritance, with a fine
certain, to be little inferior to an absolute freeholder in point of interest, and in
other respects, particularly
in the clearness and security of his title, to be frequently in a better situation.w
III. An estate at sufferance is where one comes into possession of land bv
lawful title, but keeps. it afterwards without any title at all. As if a man takes
a lease for a year, and after a year is expired continues to hold the premises
without
any fresh leave from the owner of the estate.
Or, if a man maketh a
lease at will and dies, the estate at will is thereby determined:
but if the tenant
continueth possession, he is tenant at sufferance.(wy'
But no man can be tenant
at sufferance against the king, to whom no laches, or neglect in not entering and
ousting the tenant, is ever imputed by law; but his tenant, so holding over, ill
considered as an absolute intruder.(x)
But, in the case of a subject, this estate
may be destroyed whenever the true owner shall make an actual entry on the
C-) See page 98, .le.
Co. Copyh.l32.
Cro. Car.~.
1 Roll. Abr. 562. 2 Yenl,
(0) Fitz. Abr. tit. corr",.; 310, custom; 12 Bro. Abr. tit.
143. Carth.432. Lord Raym.1225.

custom, 2, 17; tenant per copie, 22.

9 Rep. 76. Co. Litt. 59.

(..) Co. Litt. 57.
(") Ibid.

IS COpyhold or customary tenure may be put an end to by a grant from the lord of tho
freehold or of his seignorial rights. This is called enfranchisement, and the tenant by this
means become seised in common socage of the lands, which he thenceforth hol.Is as
tenant to the superior lord of whom the lord held before the grant.
If again copyhold
and freehold titles become united in one person, extinguishment takes place, the copyhold
interest merging and becoming extinguished in the superior one. Formerly the granting
of enfranchisement to a. tenant was entirely within the breast of the lord, and the tenant
had no means of obtaining an alteration in his tenure.
Where the fine imposed by the
lord upon the change of a tenant is arbitrary instead of certain, the position of the copyholder is a very disadvantageous one; and the legislature has of late years been disposed
to look upon the impediments thus opposed to the free alienation of lands as a public
grievance. Accordingly, several acts have been passed during the present reign (Victoria) with the object of facilitating enfranchisement, the last of which (15 & 16 Vi ct. c.
51) has enabled tenants to compel the lord to grant enfranchisement, and the lord, if he.
pleases, to compel tenants to accept it,-in either case, on terms which in case of dispute
are fixed by the commissioners appointed for this purpose by the statute.-KERR.
Ii A mortgagor who is suffered to continue in possession by the mortgagee is a tenant
at sufferance. 5 B. & A. GO-!. So a person who has been let into possession under an
agreement for a lease, and from whom the landlord has not received rent; for he, having
no legal interest, may, after demand, be evicted by the landlord, (2 Taunt. 148 ;) though
it would be otherwise if rent were received, which would afford evidence of a tenancy
from year to year. 13 East, 19. So, if a purchaser be let into possession before conveyance of the legal interest, he is a mere tenant at sufferance, and may be evicted after
demand of the possession. 3 Camp. 8. 13 East, 210. 2 M. & S. 8.
Lord Coke tells us (in 2d lnstit.I34) this diversity is to be observed. that where a man
cometh to a. particular estate by the act of the party, there, if he hold over, he is a tenant
at sufferar ce; but where he cometh to the particular estate by act of law, as \ guardian,
for instance, there, if he hold over, he is no tenant at sufferance, but an abator. The
same doctrine is laid down in 1 lnst. 271.
Formerly tenants at sufferance were not liable to par any rent for the lands, because
it was the folly of the owners to suffer them to continue m ,fossession after the deterurination of their rightful estate. Finch's case, 2 Leon. 143.-vUITTY.
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lands and oust the tenant: for, before entry, he cannot maintain an action of
trespass against the tenant by sufferance, as he might against a stranger:(y)
and tho reason is, because the tenant being once in by a lawful title, the law
(which presumes no wrong in any man) will suppose him to continue upon a
titlo equally lawful; unless tho ownor of the land by somo public and avowed
act, such as entry is, will declare his continuance to be tortious, or, in common
languago, wrongful.
*1:i1
*Thus stands the law with regard to tenants by sufferance, and land. ] lords are obliged in these cases to make formal entries upon their lands,(=)
and recover possession by tho legal process of ejectment ;15 and at the utmost,
by tho common law, the tenant was bound to account for tho profits of tho land
so by him detained. But now, by tho statuto 4 Geo. II. c. 23, in case any tenant
for lifc or years, or other person claiming under or by collusion with such tenant,
shall wilfully hold over after the determination of the term, and demand made
and notice in writing given, by him to whom the remainder or reversion of the
,remiscs shall belong, for delivering the possession thereof; such person, so
{
iolding over or kecping tho othor out of possession, shall pay for the time he
detains tho lands, at the rate of double their yearly value. And, by statute 11
Geo. II. c. 19, in case any tenant, having power to determine his lease, shall give
notice of his intontion to quit the premises, and shall not deliver up tho possession at the time contained in such notice, he shall thenceforth pay double tho
former rent, for such time as he continues in possession. These statutes have
almost put an end to the practice of tenancy by sufferance, unless with the tacit
consent of the owner of the tenement."

CHAPTER

X.

OF ESTATES UPON CONDITION.
BESIDES th-e several divisions of estates, in point of interest, which we have
considered in the three preceding chapters, there is also another species still
remaining, which is called an estate upon condiiion f being such whose existence
depends upon tho happening or not happening of some uncertain event, whereby
(.) Co. Lltt. 67.

(.) 6 Mod. 384.

15 It has been a generally-received notion, that if a tenant for a term, from year to year,
at will, or at sufferance, hold over, and do not quit on request, the landlord is put to his
action of ejectment, and cannot take possession. But see 7 T. R. 431. 1 Price Rep. 53.
1 Bingh. Rep. 158. 6 Taunt. 202-7; from which it appears that if the landlord can get
possession without committing a breach of the peace, he may do so; and, indeed, if he
were to occasion a breach of the peace, and be liable to be indicted for a forcible entry,
still, he would have a defence to any action at the suit of the party wrongfully holding
over, because the plea of liberum tenementum, or other title, in the lessor, would necessarily be pleaded in bar. Therefore a person who wrongfully holds over cannot distrem
the cattle of the landlord put on the premises, (7 T. R. 471,) or sue him in trespass for
his entry. 1 Bingh. Rep. 158.-ClIITTY.
16 A more summary proceeding still is given.by statute 1 & 2 Vict. c. 74, where POSStll!sion is unlawfully held over after the determination of the tenancy, where there is no
ent, or where the rent does not exceed 20l. a year. In such cases the landlord may
give the tenant or occupier notice of his intention to proceed to recover possession
under the authority of the act; and if the tenant does not appear, or fails to show cause
why he does not give possession, two justices of the peace, acting for the district, may
issue a warrant under their hands and Beals,directing the constables to give the landlord
possession.
And now, by statute 9 & 10 Vict. c. 94, s. 122, so soon as the term and interest of the tenant of any house or land where the value of the premises or the rent
did not exceed 50l. per annum, and on which no fine had been paid, shall have ended, or
be duly determined by a legal notice to quit, and the tenant shall refuse to quit, the
landlord may enter a plaint in the county court and obtain possession through a bailiff
...r the county, who may be empowered to enter on the premises, with such assistants as
'Ill shall deem necessary, find give possession accordingly.c-Srswsar,
I As to things executed
(a conveyance of lands, for instance,) a condition, to be valid
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the estate may be either originally created, or enlarged,' or finally defeatCl1.(a)'
(") Co.

uu.en,

must be created and annexed to the estate at the time that it is made, not subsequently:
the condition may, indeed, be contained in a separate instrument, but then that must
be sealed and delivered at the same time with the principal deed. Co. Litt. 236, b. Touch
126. As to things executory, (such as rents, annuities, &c.) a grant of them may be
restrained by a condition created after the execution of such grant. Co. Litt. 237, 1\.
Littleton (in his 328th and three following sections) says, divers words there be, which, by
virtue of themselves, make estates upon condition. Not only the express words" upon
condition," but also the words" provided always," or .. so that," will make a feoffment
or deed conditional. And again, (in his 331st section,) he says, the words .. if it happen"
will make a condition in a deed, provided a power of entry is added. Without the reservation of such a power, the words" if it happen" will not alone, and by their own force,
make a good condition. This distinction is also noticed in Shep. Touch. 122, where it
is also laid down that although the words" proviso," .. so that," and" on condition"
are the most proper words to make a condition, yet they have not always that effect.
but frequently serve for other purposes: sometimes they operate as a qualification or
limitation, sometimes as a covenant. And when inserted among the covenants in 1\ deed,
they operate as a condition only when attended by the following circumstances:-1st..
'Vhen the clause wherein they are found is 1\ substantive one, having no dependence
upon any other sentence in the deed, or rather, perhaps, not being used merely in qunlification of such other sentence, but standing by Itself. 2d. 'Vhen it is compulsory upon
the feoffee, donee, or lessee. 3d. 'Vhen it proceeds from the part of the feoffor,'donor,
or lessor, and declares his intention, (but, as to this point, see Whichcote vs. Fox, Cro. Jac.
398. Cromwell's case, 2 Rep. 72, and infra.)
4th. When it is applied to the estate or
other subject-matter.
The word" provided" may operate as a condition and also a covenant. Thus, if the
words are" provided always, and the feoffee doth covenant," that neither he nor his
heirs shall do such an act; this, if by indenture, is both a condition and a covenant, for
the words will be considered as the words of botl; parties. 'Vhichcote es, Fox, Cro. Jac.
:398. But if the clause have dependence on another clause in the deed, or be the words
of the feoffee to compel the feoffor to do something, then it is not a condition, but II
covenant only. So, if the clause be applied to some other thing, lind not to the substance
of the thing granted, then it is no condition. As, if a lease be made of land, rendering
rent at B., provided that if such a thing happen it shall be paid at C., this does not make
the estate conditional. And a proviso that a lessor shall not distrein for rent may be a
good condition to bind him; but not a condition annexed to the estate. See Co. Lilt.
203, b. Englefield's case, Moor, 307, S. C. 7 Rep. 78. Berkeley vs. The Earl of Pembroke, Moor, 707, S. C. Cro. Eliz. 306, 560. Browning vs. Beeston, Plowd. 131.
The word" if" frequently creates a condition, but not always; for sometimes it makes
a limitation, as where a lease is made for years, if A. B. shall so long live. Conditions
may be annexed to demises for years without any of these formal words, where the intent that the estate should be conditional is apparent. Co. Litt. 204, a., 214, b. Shep.
Touch. 123.-CHITTl".
2 A particular
estate may be limited with a condition that, after the happening of II
certain event, the person to whom the first estate is limited shall have a larger estate.
Such a condition may be good and effectual as well in relation to things which lie ill
grant as to things which lie in livery, and may be annexed as well to an estate-tail,
which cannot be drowned, as to an estate for life or years, which may be merged by the
access of a greater estate. But such increase of an estate by force of such a condition
ought to have four incidents. 1. There must be a particular estate as a foundation for
the increase to take effect upon; which particular estate, lord Coke held, must not be an
estate at will, nor revocable, nor contingent. 2. Such particular estate ought to continue
in the lessee or grantee until the increase happens, or at least no alteration in privity of
ostate must be made by alienation of the lessee or grantee; though the alienation of
the lessor or grantor will not affect the condition; and the alteration of persons Ly descent of the reversion to the heirs of the grantor, or his alienee, or of the particular
estate to the representatives of the grantee, will not avoid the condition. Neither need
such increase take place immediately upon the particular estate, but may enure as a remainder to the donee of the particular estate, or his representatives, subsequent to an
intermediate remainder to somebody else. 3. The increase must vest and take effect
immediately upon the performance of the condition; for, if an estate cannot be enlarged
at the wry instant appointed for its enlargement, the enlargement shall never take place.
4. The particular estate and the increase ought to derive their effect from one and the
same instrument, or from several deeds delivered at one and the same time. Lord Stafford's case, 8 Rep. 149-153.-CHITTY.
•It is a rule of law that a condition the effect of which is to defeat or determine an
6lZ
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And these conditional estates I have chosen to reserve till last, because the)' aro'
indeed more properly qualifications of other estates, than a distinct species of
themselvos ; seeing that any quantity of interest, a fcc, a freehold, or a term of
years, may depend upon these provisional restrictions. Estates, then. upon condition thus understood, are of two sorts: 1. Estates upon condition implied: 2.
Estates upon condition expressed: under which last may be included, 3. Estates
held in oadio, gage, or pledge: 4. Estates by statute merchant, or statute staple: 5
Estates held by degit.
I. Estates upon condition implied in law, are where a grant of an estate has
a condition annexed to it inseparably, from its essence and constitution, although
no condition be expressed in words. As if a grant be made to a man of an
office, generally, without adding other words; the law tacitly annexes hereto a
secret condition, that the grantee shall duly execute his office,(b) on breach of
*153] which condition *it is lawful for the grantor, or his heirs, to oust him,
and grant it to another person.( c) For an office, either public or-private,
may be forfeited by mis-user or non-user, both of which are breaches of this implied condition. 1. By mis-user, or abuse; as if a judge takes a bribe, or a parkkeeper kills deer without authority.
2. By non-user, or neglect; which in public
offices, that concern the administration of justice, or the commonwealth, is of
itself a direct and immediate cause of forfeiture; but non-user of a private office
is no cause of forfeiture, unless some special damage is proved to be occasioned
thereby.Cd) For in the one case delay must necessarily be occasioned in the
affairs of the public, which require a constant attention: but, private offices not
requiring so regular and unremitted a service, the temporary neglect of them is
not necessarily productive of mischief: upon which account some special loss
must be proved, in order to vacate these. Franchises also, being regal privileges
in the hands of a subject, arc held to be granted on the same condition of making
a. proper use of them; and therefore they may be lost and forfeited, like offices,
either by abuse or by neglect.(e)
Upon the same principle proceed all the forfeitures which are given by law of
life-estates and others, for any acts done by the tenant himself, that are incompatible with the estate which he holds. .As if tenants for life or years enfeoff a
stranger in fee-simple: this is, by the common law, a forfeiture of their several
estates; belnz a breach of the condition which the law annexes thereto, viz t
that they shall not attempt to create a. greater estate than they themselves are
entitled to.(J)' So if any tenants for years, for life, or in fee, commit a felony;
the king or other lord of the fee is entitled to have their tenements, because
their estate is determined by the breach of the condition, "that they shall not
commit felony," which the law tacitly annexes to every feodal donation.
*15-1] *II . .An estate on condition expressed in the grant itself is where an
estate is granted, either in fee-simple or.otherwise, with an express qualification annexed, whereby the estate granted shall either commence. be enlarged,
or be defeated, upon performance or breach of such qualification or condition.(g)5
") Lltt. ~ 378.
•) Ibid. t 3i9.
{4) Co. L1tt. 233.

(.) 9 Rep. 50•
(f)Co. L1tt. 215.
(.) Ibid. 201.

estate to which it is annexed must defeat the whole of such estate, not determine it-ill..
part only, leaving it good for the residue. Jermin es, Arscot, stated by chief'justice
Anderson in Corbet's C3Se,1 Rep. 85, b.; and see ibid. 86, b., Chudleigh's case, 1 Rep.
138, b.-CmTTY.
, It is only, however, such an alienation by feoffment with livery of seisin or by suffer-

.ng a common recovery which works a forfeiture. Deeds under the statute of uses,~
ordinary deeds of bargain and sala---though they may assume to grant a greater estate,
really convey no greater interest than the grantor had, and have not the operation
...uudcd to in the text.-SHARSWOOD.
5 The instances of conditions which now most frequently arise in practice are those,
contained in leases or agreements between lessor and lessee,.and are principally conditions subsequent, provided for in the usual clauses of re-entry in C3Seof a breach of aparticular, or any covenant in the lease, as non-payment of rent, not repairing, not.
insuring, not residing on the premises, or in case of assignment, or parting with the
lOBsession,or of bankruptcy, or insolvency, &C. See the C3Sesupon this subject, 2
I
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These conditions are therefore either precedent, or subsequent.' Precedent are such
as must happen or be performed before the estate can vest or be enlarged: subsequent are such, by the failure or non-performance of which an estate already
vested may be defeated. Thus, if an estate for life be limited to A. upon his
marriage with B., the marriage is a precedent condition, and till that happens
no estate(l~) is vested in A. Or, if a man grant to his lessee for years, that UP()D
payrr.ent of a hundred marks within the term he shall have the fee, this also is
1\ condition precedent,
and the fee-simple passeth not till the hundred marks be
paid.(t)
But if a man grants an estate in fee-simple, reserving to himself and
his heirs a certain rent j and that if such rent be not paid at the time limited, it
shall be lawful for him and his heirs to re-enter, and avoid the estate: in this
case the grantee and his heirs have an estate upon condition subsequent, which
is defeasible if the condition be not strictly performed.(k)
To this class may
also be referred all base fees, and fee-simples conditional at the common law.(l)
Thus an estate to a man and his heirs, tenants oj the manor oj Dale, is an estate
on condition that he and his heirs continue tenants of that manor. And so, if
a personal annuity he granted at this day to a man and the heirs of his body,
as this is no tenement within the statute of Westminster the Second, it remuins,
as at common law, a fee-simple on condition that the grantee has heirs of his
body. Upon the same principle depend all the determinable estates of freehold,
which we mentioned in the eighth chapter: as durante viduitate, &c.j these are
estates upon condition that the grantees do not marry, and the like. And, on
the breach of any of these *subsequent conditions, by the failure of these [*15f1
contingencies j by the grantee's not continuing tenant of the manor of .
•
Dale, by not having heirs of his body, or by not continuing sole j tho estates
which were respectively vested in each grantee are wholly determinable and
void.
A distinction is however made between a condition in deed and a limitation,
which Lit.tIeton(m) denominates also a condition in law. ,For when an estate is
80 expressly confined and limited by the words of its creation, that it cannot
endure for any longer time than till the contingency happens upon which tho
estate is to fail, this is denominated a limitation: as when land is granted to a
(~) Show. P,ll'J. C... 83, &e.
(I) See page. 109, 110, m,
<I) Co. Litt. 217.
(k) Lltt. f 3J5.

(-H 380.

1 108t. 23-L

Cruise's Dig. 10, 11, 13. 4 Cruise, 506. Adams, Ejectm. index, Covenant. 2 Saunders, hy
Patteson & Willlams, index, Forfeiture.c-Cmr-rr.
S Even at common law and in the construction of a deed no precise technical words
necessarily make a stipulation precedent or subsequeni : neither does it depend upon the
circumstance whether the clause has a prior or a posterior place in the deed, so that it
takes effect as a. proviso; for the same words have been construed to operate either as ft
precedent or as a. subsequent condition, according to the nature of the transaction
Hotham 118. The East India Company, 1 T. R. 645. Acherley 1IS. Vernon, Willes, 1513
The dependence or independence of covenants or conditions, lord lIansfield said, is to
be collected from the evident sense and meaning of the parties ; and, however transposed
they may be in deed, their precedency must depend upon the order of time in which
the intent of the transaction requires- their performance. Jones 118. Barkley, 2 Doug.
69!.
Equity will not allow anyone to take advantage of a bequest over, who has himself
been instrumental in causing the breach of a condition. Garrett 1IS. Pretty, stated from
Reg. Lib. in 3 Merlv.120. Clarke VS. Parker, 19 Ves. 12. D'Aguilar 118. Drinkwater, 2
Ves. & Bea, 225. But it is a general rule that where a. condition is annexed by will to a
devise or bequest, and no one is bound to give notice of such condition, the parties must
themselves take notice and perform the condition, in order to avoid a forfeiture.
Chauncy V8. Grardon, 2 Atk. 619. Fry 11$. Porter, 1 Mod. 314. Burgess V8. Robinson, 3
Merjv. 9. Phillips 118. Bury, Show. P. C. 50. Infancy will be no excuse in such case for
non-performance of the condition. Bertie 118. Lord Falkland, 2 Freem. 221. Lady Ann
Fry's case, 1 Ventr. 200. The application of this general rule, however, is subject to one
restriction: where a condition is annexed to a. devise of real estate to the testator's heirat-law, there notice of the condition is necessary before he can incur a forfeiture; for an
heir-at-law will be supposed to have entered and made claim by descent, not under the
will. Burleton V8. Homfray, Ambl. 259.-CHITTY
Vor..L-33
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man so long as he i:. parson of Dale, or while he continues unmarried, or until out
of the rents and profits he shall have made 500l., and the like.(n) In such case
the estate determines as soon as the contingency happens, (when he ceases to be
parson, marries a wife, or has received the 500l.,) and the next subsequent estate,
which depends upon such determination, becomes immediately vested, without
any act to be done by him who is next in expectancy. But when an estate is,
strictly speaking, upon condition in deed, (as if granted expressly upon condition
to be void upon the payment of 40l. by the grantor, or so that the grantee eontinues unmarried, or provided he goes to York, &c.,)(o) the law permits it to
end ure beyond the time when such contingency happens, unless the grantor 01
his heirs or assigns take advantage of the breach of the condition, and make
either an entry or a claim in order to avoid the estate.(p)
Yet, though strict
words of coudition be used in the creation of the estate, if on breach of the
condition the estate be limited over to a third person, and does not immediately
revert to the grantor or his representatives, (as if an estate be granted by A. to
B., on condition that within two years B. intermarry with C., and on failure
thereof then to D. and his heirs,) this the law construes to be a limitation and not
-1<156] a *condition :(q) because if it were a condition, then, upon the brench
thereof, only A. or his representatives could avoid the estate by entry,
and so Do's remainder might be defeated by their neglecting to enter; but, when
it is a limitation, the estate of B. determines, and that of D. commences, and he
may enter on the lands the instant that the failure happens. So also, if a man
by his will devises land to his heir at law, on condition that he pays a sum of
money, and for non-payment devises it over, this shall be considered as a limitation; otherwise no advantage could be taken of the non-payment, for none but
the heir himself could have entered for a breach of condition.(r)
In all these instances, of limitations or conditions subsequent, it is to be observed, that so long as the condition, either express or implied, either in deed OJ
in law, remains unbroken, the grantee may have an estate of freehold, provided
the estate upon which such condition is annexed be in itself of a freehold nature j
as if the original grant express either an estate of inheritance, or for life; or no
estate at all, which is constructively an estate for life. For, the breach of these
conditions being contingent and uncertain, this uncertainty preserves the freehold ;(s) because the estate is capable to last forever, or at least for the life of
the tenant, supposing the condition to remain unbroken. But where the estate
is at the utmost a chattel interest, which must determine at a time certain, and
may determine sooner, (as a grant for ninety-nine years, provided A., B., and
C., or the survivor of them, shall so long live.) this still continues a mere chattel,
and is not, by such its uncertainty, ranked among estates of freehold.
These express conditions, if they be impossible at the time of their creation,
or afterwards become impossible by the act of God or the act of the feoffor
himself, or if they be contrary to law, or repugnant to the nature of the estate,
"157] are void. In any of which cases, if they be conditions subsequent, *that
is, to be performed after the estate is vested, the estate shall become absolute in the tenant. As, if a feoffment be made to a man in fee-simple, on condition that unless he goes to Rome in twenty-four hours; or unless he marries
with Jane S. by such a day, (within which time the woman dies, or the feoffor
marries her himself;) or unless he kills another; or in case he alienes in fce;
that then and in any of such cases the estate shall be vacated and determine:
here the condition is void, and the estate made absolute in the feoffee. For he
hath by the grant the estate vested in him, which shall not be defeated afterwaras by a condition either impossible, illegal, or repugnant.(t)
But if the condition be precedent, or to be performed before the estate vests, as a grant to a
man that, if he kills another or goes to Rome in a day, he shall have an estate
in fce; here, the void condition being precedent, the estate which depends thereon
Cw)

10 Rep. 41.

C.) Ibid. 42-

(,) Lilt. f 317. ~tat. 82 Hen. VIJJ. c. M.
(f) 1 Tent 202.
614

r) Cro. EIIz. 205. 1 Roll. Abr. 41L
.j Co. Lilt. 42I) Co. LIlt. 206.
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is also void, and the grantee shall take nothing by the grant: fOJ he hath no
estate until the condition be performed.(u)
There are some estates defeasible upon condition subsequent, that require a
more peculiar notice. Such are.
III. Estates held in vadio, in gage, or pledge; which are of two kinds, vivum
mdium, or living pledge; and mortuum vadium, dead pledge, or mortgage.
Yivum vadium, or living pledge, is when a man borrows a sum (suppose 200i.)
of another; and grants him an estate, as of 201. per annum, to hold till the rents
and profits shall repay the sum so borrowed.
This is an estate conditioned to
be void as soon as such sum is raised. .And in this case the land or pledge is
said to be living; it subsists, and survives the debt; and immediately on the
discharge of that, results back to the borrower.(w)
But mortuum vadium, a dead
pledge, or mortgage, (which is much more common than the other,) is where a
man borrows of another a specific sum (e.g. 2001.) *and grants him an [*158
estate in fee, on condition that if he, the mortgagor, shall repay the mortgagee the said sum of 2001. on a certain day mentioned in the deed, that then
the mortgagor may re-enter on the estate so granted in pledge; or, as is now
the more usual way, that then the mortgagee shall reconvey the estate to the
mortgagor: in this case, the land, which is so put in pledge, is by law,' in case
of non-payment at the time limited, forever dead and gone from the mortgagor;
and the mortgagee's estate in the lands is then no longer conditional, but absolute. But, so long as it continues conditional, that is, between the time of
lending the money, and the time allotted for payment, the mort~agee is called
tenant in mortgage.(x)
But as it was formerly a doubt,(y) whether, by taking
such estate in fee, it did not become liable to the wife's dower, and other eneumbranees, of the mortgagee, (though that doubt has been long ago overruled lly
our courts of equity,)(z) it therefore became usual to grant only a long term (If
years by way of mortgage; with condition to be void on repayment of the
mortgage-money:
which course has been since prctty generally continued, principally because on the death of the mortga~ee such term becomes vested in hie
personal representatives, who alone are entitled in equity to receive the money
lent, of whatever nature the mortgage may happen to be .
.As soon as the estate is created, the mortgagee may immediately enter on tho
lands; but is liable to be dispossessed, upon performance of the condition by
payment of the mortgage-money at the day limited. And therefore the usual
way is to agree that the mortgagor shall hold the land till the day assigned for
payment; when, in case of failure, whereby the estate becomes absolute, tho
mortgagee may enter upon it and take possession, without any possibility at
law of being afterwards evicted by the mortgagor, to whom the land is now forever dead.
But here again the courts of equity interpose; and, though a
mortgage be thus forfeited, and the *estate absolutely vested in the [*159
mortgagee at the common law, yet they will consider the real value of
the tenements compared with the sum borrowed . And, if the estate be of greater
value than the sum lent thereon, they will allow the mortgagor at any reasonable time to recall or redeem his estatej" paying to the mortgagee his principal,
(M) Co. Lltt. 206.
(..) Ibid. 205.
(0) Lltt. ~ 33~.

(,) Ibid. f 357. Cro. Car. 191.
(0) Hardr, 466.

I The student will observe that"
by law" is here meant the law as administered in the
common-law courts: in equity a different rule prevails.c-Can-rr.
8 The policy of the statute of limitations
(32 Hen. VIII. c. 2) applies as strongly to It
mortgaged estate as to any other. So long as the estate can be shown to have been
treated as a pledge, so long there is a recognition of the mortgagor's title, (Hodle tiS.
Healey, 1 Ves. &; Bea.540, S. C. 6 Mad. 181. Grubb tis. Woodhouse, 2 Freem.187;) but
from the time when all accounts have ceased to be kept by the mortgagee, and provided,
also, he has in no other way, either in communications to the mortgagor or in dealings
with third parties, (Hansard tis. Hardy, 18 Ves. 459. Ord tis. Smith, SeI. Ca. in Cha. 10,)
admitted the estate to be held as a security only, the statute will begin to run, unless
the mortgagor's situation bring him within some of the savings of the statute; and if
he do not within twenty years assert his title to redeem, his right will have been for
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interest. And expenses: for otherwise, in strictness ofla.w, an estate worth 10001.
might be forfeited for non-payment of 100l. or a less sum. This reasonable
advantage, allowed to mortgagors, is called the equity of redemption: and this
enables a mortgagor to call on the mortgagee, who has possession of his estate,
to deliver it back and account for the rents and profits received, on payment of
his whole debt and interest; thereby turning the mortuum into a kind of vivum
vadium. But, on the other hand, the mortgagee may either compel the sale of
the estate, in order to get the whole of his money immediately; or else call
upon the mortgagor to redeem his estate presently, or, in default thereof, to bo
forever foreclosed from redeeming the same; that is, to lose his equity of I'Ildemption without possibility of recall. And also, in some cases of fraudulent
mortgages,(a) the fraudulent mortgagor forfeits all equity of redemption whatsoever.' It is not, however, usual for mortgagees to take possession of the
mortgaged estate, unless where the security is precarious, or small; or where
the mortgagor neglects even the payment of interest: when the mortgagee is
frequently obliged to bring an ejectmenty? and take the land into his own hands
(.) Stat. 4 .I; 6 W. and M.

Co

16.

feited by his own laches. Marquis of Cholmondeley V8. Lord Clinton, 2 Jac, &; Walk. 180
et seq. Whiting VS. White, Coop. 4, S. C. 2 Cox, 300. Barren V8. Martin, 19 Ves. 327.
But to show that an estate has been treated as one affected by a subsisting mortgage.
within twenty years immediately preceding a bill brought for redemption, parol evidence is admissible. Reeks V8. Postlethwaite, Coop. 170. Perry vs. Marston, cited 2' Cox, '"
295. Edsell vs. Buchanan, 2 Ves. Jr. 84.
•
In the <laseof Montgomery V8. The Marquis of Bath, (3 Ves. MO,) a decree was made
for a foreclosure as to the share of one of several joint mortgagees; but, it is to be observed, no opposition was made by the mortgagor in that case, and it is very doubtful
whether a decree for a partial foreclosure ought ever to be made. See Cockburn 1I.~.
I'hompson, 16 Ves, 324, n. It is, at all events, certain there can be no foreclosure or
redemption unless the whole of the parties entitled to any share of the mortgage-money
are before the court, (Lowe V8. Morgan, 1 Br. 368. Palmer t'S. The Earl of Carlisle, 1
Sim. & Stu. 425,) it being always the object of a court of equity to make a complete
decree, embracing the whole subject, and determining (as far as possible) the rights of
all the parties interested.
Palk V8. Clinton, 12 Ves, 58. Cholmondeley w. Clinton, 2
Jac, & Walk. 134. Upon analogous principles, not only the mortgagor, but a subsequent
mortgagee, who comes to redeem the mortgage of a prior mortgagee, must offer to redeem it entirely; although the second mortgage may affect only part of the estates comprised in the first, and the titles are different. Palk VS. Clinton, 12 Ves. 59. Reynolds
V8. Lowe, cited from Forrester's
MS. in 1 Rovenden's Suppl. to Ves. Jr. 280. It is true:
that lord Hardwicke (in ex parte King, 1 Atk.300) intimated a doubt whether it was an
established rule of the court that a mortgagor, who has borrowed from the same party
money on the security of two estates, shall be compelled to redeem both if'he will have
back either estate i but it had previously been decided that in such cases, if one of the
securities proves to be scanty, the mortgagor shall not be allowed to bring his bill for
the redemption of the other mortgage only. Purefoy VS. Purefoy, 1 Vern. 29. Shuttleworth vs. Laycock, 1 Vern. 245. Pope es, Onslow, 2 Vern. 286. And modern cases have
confirmed the doctrine that the mortgagee may insist on being redeemed as to both his
demands or neither, with this reasonable restriction, however,~that a man who happens
to be engaged with another in one mortgage only may redeem the same, though the
other person concerned therein has also pledged another estate. Jones VS. Smith, 2 Ves.
Jr. 376. Cator VS. Charlton, and Collett VS. Munden, cited 2 Ves. Jr. 377.-CmTTY.
8 By the 4 & 5 W. and :hI. c. 16, if any person mortgages his estate, and does not previously inform the mortgagee, in writing, of a prior mortgage, or of any judgment or
encumbrance which he has voluntarily brought upon the estate, the mortgagee shall
hold the estate as an absolute purchaser, free from the equity of redemption of the
mortgagor -CU!TTY.
10 The mortgagee ~"not. now obliged to bring an ejectment
to recover therents and
profits of the estate; for it has been determined that, where there is a tenant in posses·
sion by a lease prior tn the mortgage, the mortgagee may at any time give him notice
to pay the rent to him; and he may distrain for all the rent which is due at the time
of the notice, and also for all that accrues afterwards:
Moss VI. Gallimore, Doug. 2i9.
The mortgagor has no interest in the premises but by the mere indulgence of the mortgagee: he has not even the estate of a tenant at will ; for it is held he may be prevented
from carrying away the emblements, or the crops which he himself has sown
Ib
'2 Fonblanqueon Equity, 258•.
5111
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the na'ure of 11 pledge, or the pignus of the Roman law: whereas, while It
remains in the hands of the mortgagor, it more resembles their hypotheca, which
was, where the possession of the thing pledgcd remained with the debtor.(b)1I
But by statute 7 Geo. II. c. 20, after payment or tender by the mortgagor of
principal, interest) and costs, the mortga,?ee can maintain no ejectment; hut
muy btl compelled to reassign his aecurlties. In Glanvil's time, when the
universal method of conveyance was by livery of seisin *or corporal tra- [*160
dition of the lands, no gage or pledge of lands was good unless possession was also delivered to the creditor; "si non sequatur ipsius »adii traditio, CUI ill
domini regis hujusmodi privatae cOllvelltiollestueri non solei]" for which tho rcus 'n
given is, to prevent subsequent and fraudulent pledges of the same lund: "cum
ill tali casu possit eadem res pluribus aliis creditoribus tum prius tum posterius ill"adiari."(c) And the frauds which have arisen since tho exchange of these
public and notorious conveyances for more private and secret bargains, have
well evinced the wisdom of our ancient law.12
III

(6)
IIUU,

Ptgnaris appellations tam proprie rem conuneri d,ci·
qum Itmul dlam trud ..tur, creduori. .At earn, qwe line

tradstume nuda conrentioM tendur, proprie h~
pellaiiosu: rontu"ri dicl" .. u. InsL I.4, t. 6. i 7•
.(.) L. 10, c, 8.

RP'

If the mortgagor grants a lease after the mortgage, the mortgagee may recover thv
possession of the premises in on ejectment against the tenant in possession without a
previous notice to quit. 3 East, 449. Keech va. Hall, 1 Doug. 21.-CHRISTIAN.
But if the landlord mortgages pending a yearly tenancy, the tenant is entitled to sIx
months' notice from the mortgagee. 1 T. R. 378.-ClIITTY.
11 It may be shown in equity, by parol evidence, that an absolute deed was intended
by the parties merely as a security for money, and therefore u mortgage. Hiester es,
Madeira, 3 W. &; S. 384. Walton t·s. Cronly, 14 Wend. 63. Blakemore liS. Byrnside, 2
English, 505. And even where the intention of the parties is evidenced neither by
written nor oral declarations at the time, wherever the concomitant circumstances show
a deed to have been really meant as a pledge only, it will be treated as a mortgage.
IIasnet vs. Dundas et al., 4 Barr, 178. Wharf es, Howell, 5 Binn. 499. Even if the parties have expressly agreed that it shall not be a mortgage, but an absolute deed, to
become wholly so if the money be not paid at the time stipulated. it is nevertheless a
mortgage. Rankin vs. Mortimere, 7 Watts, 372. If the instrument or transaction be
settled to be a mortgage, all restraints upon the equity of redemption are void, 11.8
oppressive and against the policy of the law. Johnston va. Gray, 16 S. &; R. 36l.
There may. however, be a sale of land with an agreement that the vendor may repurchase within a stipulated period of time at a fixed price; and such an arrangement
is not a mortgage. In different cases we find different particulars stated as being criteria
by which to distinguish whether the instrument be a mortgage or an absolute sale.
Each of these may have wpight, but it is not safe to designate the insertion or omission
of anyone clause or circumstance as conclusive; for that would be adopted by the rapacious and submitted to by the needy, and the wholesome rule now established would
become useless. The cases, however, seem to admit the possibility of a deed absolute
on its face, and a defeasance agreeing to reconvey if the money be paid on a certain
day, and that the latter may be unavailing unless the money be paid at the time specified. Among the considerations which weigh are the value of the property, and whether
there arises from the transaction a debt for which the grantor would be liable if the land,
from failure of title or otherwise, proves worthless. So it seems the agreement to reconvey must be a subsequent and distinct matter, not in the contemplation of the parties when the sale was made and deed delivered. In such case the agreement to reconvey
will. amount only to an executory agreement. Dates and papers of this kind may be
affected if it can be shown that the whole was merely a scheme or contrivance, that in
reality it was a loan merely, and that the defeasance was understood and agreed on in
the original arrangement, and the discrepancy of dates was merely accidental or with a
sinister design. Kerr VoL Gilmore, 6 Watts, 405. Kellv va. Thompson, 7 Watts, 40l.
Colwell va. W' 00<18, 3 Watts, 188. Stower va. Stower, 9 S. &; R. 434. Bennock va. Whipple,
~{Fairf. 346. Hillhouse vs. Dunning, 7 Conn. 143. Russell liS. Southard, 12 How. U. S.
139.-SuARs\I"OOD.
J' An experiment made in the counties of York and Middlesex, to counteract, by
registration, the inconveniences alluded to in the text, is mentioned by our author (at
the close of the 20th chapter of this book) as one of very doubtful utility in practice,
however plausible in theory.
If a mortgagee neglect to take possession of, or if he part with, the title-deeds of the
mortgaged Ii-operty, with a view to enable the mortgagor to commit frauds upon third
617
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IV . .A. fourth species of estates, defeasible on condition snbsequont, are those
held b,' statute merchant, and .statute staple; which are very nearly related to tho
vivum'i,'ldium before mentioned, or estate held till the profits thereof shall discharge a debt liquidated or ascertained. For both the statute merchant and
statute staple are securities for money; the one entered into before the chief
magistrate of some trading town, pursuant to the statute 13 Edw. 1. de mercatoribvs, and thence called a statute merchant; the other pursuant to the statute 27
RUn".III. c. 9, before the mayor of the staple, that is to say, the grand mart for
the principal commodities or manufactures of the kingdom, formerly held by act
of parliament in certain trading towDS,(d) from whence this security is called a
statute staple. Thcy are both, I say, securities for debts acknowledged to be
due; and originally permitted only among traders, for the benefit of commerce;
whereby not only the body of the debtor may be imprisoned, and his goods
seized in satisfaction of the debt, but also his lands may be delivered to the
creditor, till out of the rents and profits of them the debt may be satisfied; and,
during such time as the creditor so holds the lands, he is tenant by statute
merchant or statute staple. There is also a similar security, the recognizance
in the nature of a statute staple, acknowledged before either of the chief
(d)

See book I. c. 8.

persons, he will be postponed to encumbrancers who have been deceived and induced to
ulvance money by his collusion with the mortgagor; but the mere circumstance of not
~aking or keeping possession of the title-deeds is not of itself a sufficient ground for
postponing the first mortgagee, unless there be fraud, concealment, or some such purpose, or concurrence in such purpose, or that gross negligence which amounts to evidence of a fraudulent intention, (Evans vs. Bicknell, 6 Ves. 190. Martinez vs. Cooper, 2
Russ. 216. Barnett V8. 'Vest on, 12 Ves.133. Bailey vs, Fermor, 9 Pro 267. Peter vs. Russell, Gilb. Eq. Rep. 123;) and, of course, a prior encumbrancer, to whose charge on tho
estate possession of the title-deeds is not a necessary incident cannot be postponed to
subsequent encumbrancers because he is not in possession of the titIe-deeds. Harper V8.
Faulder, 41.Iad. 138. Tourle V8. Rand, 2 Br. 652.
. Among mortgagees, where none of them have the legal estate, the rule in equity is
that qui prior est tempore potior est jure; and the several encumbrances must be paid according to their priority in point of time. Brace V8. Duchess of Marlborough, 2 P. Wms. 495.
Clarke vs. Abbot, Bernard Ch. Rep. 460. Earl of Pomfret vs. Lord Windsor, 2 Ves. Sen.
486. 1.Inundrell V8. Maundrell, 19 Ves. 260. Mackreth V8. Symmons, 15 Ves. 354. But
when, of several persons having equal equity in their favour, one has been fortunato or
prudent enough to get in the legal estate, he may make all the advantage thereof
which tho law admits, and thus protect his title, though subsequent in point of time to
that of other claimants: courts of equity will not interfere in such cases, but leave tho
law to prevail. In conformity with this settled doctrine, if an estate be encumbered
with several mortgage-debts, the last mortgagee, provided he lent his money bonafide and
without notice, may, by taking in the first encumbrance, carrying with it the legal estate,
protect himself against any intermediate mortgage: no mesne mortgagee can take the
estate out of his hands without redeeming the last encumbrance as well as the first.
Wortley V8. Birkhead, 2 Ves. Sen. 573. Morret V8. Paske, 2 :Atk. 53. Frere V8. Moore, 8
Pro 487. Barnett vs. Weston, 12 Ves. 135. But, to support the doctrine of tacking, the
fairness of the circumstances under which the loan desired to be tacked was made must
be liable to no impeachment, [Maundrell es. Maundrell, 10 Ves. 260,) and, though the
point has never called for decision, it has been said to be very doubtful whether a third
mortgagee, by taking in the first mortgage, can exclude the second, if the first mortgagee,
when he conveyed to the third, knew of the second. Mnckreth V8. Symmons, 15 Yes.
335. Indisputably, a mortgagee purchasing the mortgagor's equity of redemption, or a
1'1i.me encumbrancer, cannot set up a prior mortgage of his own (nor, consequently, a
mortgage which he has got in) against mesne encumbrances of which he had notice.
Toulmin V8. Steere, 3 Meriv. 224. Mocatta V8. Murgatroyd, 1 P. Wms, 393. Morret V8.
Paske, 2 Atk. 62. Upon analogous principles, if the first mortgagee stood by, without
disclosing his own encumbrance on the estate, when the second mortgagee advanced his
money, under the persuasion that the estate was liable for no prior debt, the first mortgagee, in just recompense of his fraudulent concealment, will be postponed to the second.
And the rule, as well as the reason, of decision is the same, where the mortgagor has
gained any other advantage in subsequent dealings respecting the mortgaged estate by
the connivance of the mortgagee. Becket VS. Cordley, 1 Br. 357. Berrisford V8. Mil·
ward, 2 :Atk. 49. Part of this note is extracted from 2 Hovenden on Frauds, 183, 196.
--CIUTTY.
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justices, or (out (If term) before their substitutes, the mayor of the staple at
Westminster and the recorder of London; whereby the benefit of this mercantile transaction extended to all the king's subjects in general, by virtue ot
the statute 23 Hen. VIII. c. 6, amended by 8 Geo. I. c. 25, which directs such
recognizances to be enrolled and certified into chancery. But these by the
statute of frauds, 29 Car. II. c. 3, are only binding upon the lands in the hands
of bonn fide purchasers, from the day of their enrolment, which is ordered to be
marked on the record.
V. Another similar conditional estate, created by operation of law, for security
and satisfaction of debts, is called an *estate by elegit. What an elegit [*161
is, and why so called, will be explained in the third part of these commentaries. At prcsent I need only mention that It is the name of a writ,
founded on the statute/e) of ",Yestm.2, by which, after a plaintiff has obtained
judgment for his debt at law, the sheriff gives him possession of one-half of the
defendant's lands and tenements, to be occupied and enjoyed until his debt and
damages are full)' paid: and -during the time he so holds them, he is called
tenant by elegit. It is easy to observe, that this is also a mere conditional
estate, defeasible as soon as the debt is levied. But it is remarkable that the
feodal restraints of alienating lands, and charging them with the debts of the
owner, were softened much earlier and much more effectually for the benefit of
trade and commerce, than for any other consideration. Before the statute
of quia emptores,(!) it is generally thought that the proprietor of lands was
enabled to alienate no more than a moiety of them: the statute therefore of
Westm. 2 permits only so much of them to be affected by the process of
law, as a man was capable of alienating by his own deed. But by the statuto
de mercaioribus (passed in the same year)(g) the whole of a man's lands was
liable to be pledged in a statute merchant, for a debt contracted in trade;
though one-half of' them was liable to be taken in execution for any other dcbt of
the owner.
I shall conclude what I had to remark of these estates, by statute merchant,
statute staple, and elegit, with the observation of Sir Edward Coke.(h) "Thcse
tenants have uncertain interests in lands and tenements, and yet they have but
chattels and no freeholds;" (which makes them an exception to the general
rule;) "because though they may hold an estate of' inheritance, or for life,
ut liberum tenementum, until their debt be paid; yet it shall go to their executors:
for ut is similltudinary ; and though to recover their estates they shall have tho
same remedy (by assize) as a tenant of the freehold shall have,(l) yet it is but
the *similitude of a freehold, and nullum simile est idem." This indeed [*169
only proves them to be chattel interests, because they go to the exe...
eutors, which is inconsistent with the nature of a freehold; but it does not
assign the reason why these estates, in .contradistinction to other uncertain
interests, shall vest in the executors of the tenant and not the heir; which is
probably owing to this; that, being a security and remedy provided for personal
debts due to the deceased, to which debts the executor is entitled, the law has
therefore thus directed their succession; as judging it reasonable from a principle
of natural equity, that the security and remedy should be vested in those to
whom the debts if recovered would belong, For upon the same principle, if
lands be devised to a man's executor, until out of their profits the debts due
from tho testator be discharged, this interest in the lands shall be a chattel interest, and on the death of such executor shall go to his executors:(k) because
they, being liable to pay the original testator's debts, so far as his assets will
extend, are in roason entitled to possess that fund out of which he hall
directcn them to be paid.
(.) 13 Edw. I. c. 18.
1/) 18 F.dw. I.
(,) 13 Edw. I.
(A) Ilnst. 42, 43.

(I) The words of the otatute de mt7'C4loribw ore "PI<{JI<
porkr brif de noocZt di... IIlM auz., licum dt frankt<,.,.
~.'J
(0) Co. Lilt. 42.

16i

OF THE

nIGHTS

.

(BOOK

CHAPTER XI.
ESTATES IN POSSE3SION, REMAINDER, AND REVERSION.
HITUERro we have considered estates solely with regard to their duration, or
the quantity of interest which the owners have therein. We are now to C<. nsider them in another view; with re~ard to the time of their enjoyment~when the
actual pernancy of the profits (that IS, the taking, perception, or receipt of tho
rents and other advantages arising therefrom) begins. Estates therefore with
respect to this consideration, may either be in possession, or in expectancy: and
of cxpectancies there are two sorts; one created by thc act of the parties, called
a remainder j the other by act of law, and called a reversion.1
1. Of estates in possession, (which are sometimes called estates executed, where-by a present interest passes to and resides in the-tenant, not depending on any
subsequent circumstance or contingency, as in the case of estates executory)
there is little or nothing peculiar to be observed. All the estates we have
hitherto spoken of are of this kind; for, in laying down general rules, we
usually apply them to such estates as are then actually in the tenant's posses
'lion. But the doctrine of estates in expectancy contains some of the nicest ann
most abstruse learning in the English law. These will therefore require a minute
:liscussion, and demand some degree of attention.
II. An estate then in remainder may be defined to be, an estate limited W
*164] take effect and be enjoyed after another estate is determined.
*As if a
man seised in fee-simple grantoth lands to A. for twenty years, and, after
the determination of the said term, then to B. and his heirs forever: here A. is
tenant for ycars, remainder to B. in fee. In the first place an estate for year/!
is created or carvcij out of the fee, and given to A.; and the residue or remainder of it is given to B. But both these interests are in met only one
estate; the present term of years and the remainder afterwards, when added
together, being equal only to one estate in fee.(a) They are indeed different parts,
but they constitute only one whole: they are carved out of one and the same
inheritance: they are both created, and may both subsist, together; the one in
possession, the other in expectancy. So if land be granted to A. for twenty
years, and after the determination of the said term to 13. for life; and after tho
determination of Bi's estate for life, it be limited to C. and his heirs forever:
this makes A. tenant for years, with remainder to B. for life, remainder over to
C. in fee. Now, here the estate of inheritance undergoes a division into three
portions: there is first A.'s estate for years carved out of it; and after that B.'s
estate for life; and then the whole that remains is limited to C. and his heirs,
And here also the first estate, and both the remainders, for life and in fee, are
one estate only; being nothing but parts or portions of one entire inheritance:
and if there were a hundred remainders, it would still be the same thing: upon
a principle grounded in mathematical truth, that all the parts are equal, i.nd no
more than equal, to the whole. .And hence also it is easy to collect, that no N(.) Co. IJtt. 148.
1 1• .AJl estate in possession gives So present right of present enjoyment.
2. A vested remainder is an estate to take effect after another estate for years, life, or
in tail, which is so limited, that if that particular estate were to expire or end In any
way, at the present time, some certain person would become thereupon entitled to the
immediate enjoyment,
3. A contingent remainder is where either the person to whom or the eveut uP9D
which the future estate is to be enjoyed is at present uncertain.
4. An executory devise is a future estate limited by will which would not be valid in
a conveyance at common law, owing to the fact of its being limited on a fee, or not
having a sufficient particular estate to support it, or to its respecting personal property.
5. A contingent use is where a future estate is limited to arise in a conveyance to uses
which would not be good in a conveyance at common law for the same reasons as have
~n stated in regard to executory devises.c-Saaaswoon.
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mainder can be limited after the grant of an estate in fee-simple :(b) because a
feo-simple is tho highest and largest estate that a subject is capable of enjoying ;
and he that is tenant in fee hath in him the whole of the estato: a remainder
therefore, which is only a portion, or residuary part, of the estate, cannot bo
reserved after tho whole is disposed of. A particular estate, with all *tho [*16r.
remainders expectant thereon, is only one fee-simple: as 40l. is part of
.'
100l. and 60l. is tho remainder of it: wherefore, after a fee-simple once vested,
there call no more be a remainder limited thereon, than, after the wholo IDOL. if,
ap~ropriated, there can be any residue subsisting.
rhus much being premised, we shall be the better enabled to comprehend tho
rules that are laid down by law to be observed in the creation of remainders,
and the reasons upon which those rules are founded.
l. And, first, there must necessarily be some particular estate precedent til
tho estate in remainder.(c)
As, an estate for years to A., remainder to B. for
life; or, an estate for life to A., remainder to B. in tail. This precedent estate
is called the particular estate, as being only a small part, or particula, of the in.
heritaneej the residue or remainder of which is granted over to another. The
necessity of creating this preceding particular estate, in order to make a good
remainder, arises from this plain reason; that remainder is a relative expression,
and implies that some part of the thing is previously disposed of: for where the
whole is conveyed at once, there cannot possibly oxist a remainder; but the
interest granted, whatever it be, will be an estate in possession.
An estate created to commence at a distant period of time, without any intervening estate, is therefore properly no remainder; it is the whole of the gift,
and not a residuary part. And such futuro estates can only be made of chattel
interests, which were considered in tho light of mere contracts by tho ancient
law,(d) to be executed either now or hereafter, all the contracting parties should
agree; but an estate of freehold must be created to commence immediately.
For it is an ancient rule of the common law, that an estate of freehold cannot
be created to commence in futuro j but it ought to take effect presently either in
possession or remainder;( e) because at *common law no freehold in [*166
lands could pass without livery of seisin; which must operate either
immediately} or not at all. It would therefore be contradictory, if an estate,
which is not to commence till hereafter, could be granted by a conveyance which
imports an immediate possession. Therefore, though a lease to A. for seven
years, to commence from next Michaelmas, is good; yet a eonvoyanee to B. of
lands, to hold to him and his heirs forever from the end of three years next
ensuing, is void.' So that when it is intended to grant an estate of freehold,
whereof the enjoyment shall be deferred till a futuro time, it is necessary to
create a previous particular estate, which may subsist till that period of time is
completed; and for the grantor to deliver immediate possession of the land to
the tenant of this particular estate, which is construed to be giving possession
to him in remainder, since his estate and that of the particular tenant arc one
and the same estate in law. As, where one leases to A. for three years, with
remainder to B. in fee, and makes livery of seisin to A.; here by the livery the
freehold is immediately created, and vested in B., during the continuance of A.'s
(I) Plowd. 2). Vaugh. 269.
(0) Co. Lilt. 49. Plowd. 25.

(d) Raym.15L
(0) (; Rep. 94.

2 Yet deeds acting under the statute of uses, such as bargain and sale, covenant to
stand seised, or a conveyance to uses, or even a devise, may give an estate of freehold to
commence infuturo ; as a bargain and sale to.A. and his heirs, from and after Michaelmaaday now next ensuing, is good; and the use, in the mean time, results to the bargainor
or his heir. See 2 Prest. Conv. 157. Saund. on Uses and Trusts, 1 vol. 128; 2 vol. 98
-ARCHBOLD.

The Real Property Commissionerspropose to abolish this distinction between the rule
of the common lawand the rule under the statute of uses, and to enact that estates may
at common law be conveyed or created to commence at a future time, whether certain
or uncertain. If this be done, the first rule laid down by Blackstone will, so far as it
relates to future estates, be abolished, and in effect a remainder may then be created
"i+hout any particular estate to support it.-STEwART.
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term of .rears. The whole estate passes at once from the grantor to the grantees,
and the remainderman is seised of his remainder at the same time that tho
termor is possessed of his term. The enjoyment of it must indeed be deferred
till hereafter; but it is to all intents and purposes an estate commencing in prfP.·
senti, though to be occupied and enjoyed in futuro.
As no remainder can be created without such a precedent particular estate,
Ihorefore the particular estate is said to support the remainder.
But a lease at
will is not held to be such a particular estate as will support a remainder over. (f)
For an estate at will is of a nature so slender and precarious, that it is not looked
upon as a portion of the inheritance; and a portion must first be taken out of
it, in order to constitute a remainder. Besides, if it be a freehold remainder,
livery of seisin must be given at the time of its creation; and tho entry of the
*167] grantor to do this determines the estate at will *in the very instant in
which it is made :(g) or if the remainder be a chattel interest, though
perhaps the deed of creation might operate as a future contract, if the tenant for
years be a party to it, yet it is void by way of remainder: for it is a separate
independent contract, distinct from the precedent estate at will; and every
remainder must be part of one and the same estate, out of which the preceding
particular estate is taken.(h) And hence it is generally true, that if the particular estate is void in its creation, or by any means is defeated afterwards, the
remainder supported thereby shall be defeated also :(~) as where the particular
estate is an estate for the life of a person not in essej(k) or an estate for life
upon condition, on breach of which condition the grantor enters and avoids tho
estate ;(l) in either of these cases the remainder over is void.
2. A second rule to be observed is this: that the remainder must commence
or pass out of the grantor at tho time of the creation of the particular estate.(m)
As, where there is au estate to A. for life, with remainder to B. in fee: here 13.'s
remainder in fee passes from the ~rantor at the same time that seisin is delivered
to A. of his life-estate in possessIOn. And it is this which induces the necessity
at common law of livery of seisin being made on the particular estate, whenever
a freehold remainder is created. For, if it be limited even on an estate for years,
it is necessary that the lessee for years should have livery of seisin, in order to
convey the freehold from and out of the grantor, otherwise the remainder is
void.(n) Not that the livery is necessary to strengthen the estate for years;
but, as livery of the land is requisite to convey the freehold, and yet cannot be
given to him in remainder without infringing the possession of the lessee for
years, therefore the law allows such livery, made to the tenant of the particular
estate, to relate and enure to him in remainder, as both are but one estate in
law.(o)
*168]
*3. A third rule respecting remainders is this: that the remainder
must vest in the grantee during the continuance of the particular estate,
or eo instanti that it determines.(p)
As, if A. be tenant for life, remainder to B.
in tail; here Bi's remainder is vested in him, at the creation of the particular
estate to A. for life: or if A. and B. be tenants for their joint lives, remainder to
the survivor in fee; here, though during their joint lives, the remainder: is vested
in neither, yet on the death of either of them, the remainder vests instantly in
the survivor: wherefore both these are good remainders. But, if an estate be
limited to A. for life, remainder to the eldest son of B. in tail, and A. dies before
B. hath any son; here the remainder will be void, for it did not vest in anyone
during the continuance, nor at the determination, of the particular estate: and
even supposing that B. should afterwards have a son, he shall not take by this
remainder; for, as it did not vest at or before the end of the particular estate,
it never can vest at all, but is gone forever.(q) And this depends upon the prin
ciple before laid down, that the precedent particular estate, and the remainder
1'1'0 one estate in law; they must therefore subsist and be in esse at one and tIll'
(I) 8 Rep. 76.
(,) Dyer, 18.
(A) Raym. 151.
(Il Co. Lilt. 298.
(A)2 Roll. Abr. US.
(I) 1 JOII- 68•

.•22

(.. ) LlltJ 671. Plowd. 26.
(-) Litt. 00.
(0) Co.
It. 49.
(p) Plowd. 25. 1 Rep. 66.
(I) 1 Rep. l38.
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same instant of time, either during the continuance of the fh st esta,e, or at the
very instant when that determines, so that no other estate ean possibly come
between them. For there can be no intervening estate between the partieula.
estate, and the remainder supported thereby:(r) the thing supported must fall
to the ground, if once its support be severed from it.'
It is upon these rules, but principally the last, that the doctrine of contingent
remainders depends. For remainders are either nested or contingent. Vested
xemainders (or remainders executed, whereby a present interest passes to the
party, though to be enjoyed injuturo) are where the estate is invariably fixed,
to remain to a determinate person, after the *particular estate is spent, [*161)
As if A. be tenant for twenty years, remainder to B. in fee; here B.'t. is
.
a vested remainder, which nothing can defeat, or set aside.
Contingent or executory remainders (whereby no present interest passes) Ill"ll
where the estate in remainder is limited to take effect, either to a dubious and
uncertain person, or upon a dubious and uncertain eoent; so that the parueular
estate may chance to be determined, and the remainder never take effe.:t.\.s/
First, they may be limited to a dubious and uncertain person. AI:! It A. be
tenant for life, with remainder to B.'s eldest son (then unborn) in tail, thrs ill a
contingent remainder, for it is uncertain whether B. will have a son (,1 no: but
tho instant that a son is born, the remainder is no longer contiugent, out vested.
(r) 3 Rep. 21.

(.) Ibid. 20.

--------------------~----------------------------------By the feudal law, the freehold could not be vacant, or, as it was termed.
abeyance.
3

III

There must have been a tenant to fulfil the feudal duties or returns, and against whom
the rights of others might be maintained.
If the tenancy once became vacant, though
but for one instant, the lord was warranted in entering on the lands; aud the moment
the particular estate ended by the cession of the tenancy, all limitations ofthat estate were
also at an end. From these principles are deduced the rules that no contingent freehold
remainder can be well created unless it is supported by an immediate estate of freehold,
vested in some person actually in existence, who may answer the pracipe of strangers :
and also that it is necessary the remainder should take effect during the existence of
ruch particular estate, or eo in&tanti that it determines. ·Watk. on Conv. 94. But, as to a
contingent remainder for years, there does not appear to be any necessity for a preceding
freehold to support it. For, the remainder not being freehold, no such estate appears
requisite to pass out of the grantor in order to give effect to remainder of that sort. And
although every contingent freehold remainder must be supported by a preceding freehold,
ret it is not necessary that such preceding estate continue in the nctualseisin of its rightful tenant: it is sufficient if there subsists a right to such preceding estate, at the time
the remainder should vest; provided such right be a present right of entry, and not a right
of action only • .A. right of entry implies the undoubted subsistence of the estate; but when
a right of action only remains, it then becomes a question of law whether the same
estate continues or not: till that question be determined, upon the action brought,
another estate is acknowledged and protected by the law. See Fearne, ch. 3. Where
the legal estate is vested in trustees, that will be sufficient to support the limitations of
contingent remainders, (see post, pp. 171, 172,) and there will lie no necessity for any
other particular estate of freehold; nor need the remainders vest at the time when the
preceding trust-limitations expire. Habergham es, Vincent, 2 Ves. Jr. 233. Gale" ..
Gale, 2 Cox, 153. Hopkins VB. Hopkins, Ca. temp. Talb. 151.-CHITTY.
• See in general the celebrated work of Fearne on Contingent Remainders and Executory Devises, edited by Butler. "It is not the uncertainty of ever taking effect in
possession that makes a remainder contingent; for to that every remainder for life, or
10 tail, expectant upon an estate or life, is, and must be, liable, as the remainderman
may die, or die without issue, before the death of the tenant for life. The present capacity
of taking effect in possession, if the possession were to become vacant, and not the certainty that the possession will become vacant before the estate limited in remainder determines, universally distinguishes a vested remainder from one that is contingent."
2
Cruise Dig. 270. See also Fearne Cont. Rem. 216, 7 ed. 2 Ves. Jr. 357. "A contingent
remainder is a remainder limited so IL~ to depend on an event or condition which may
never happen or be performed, or which may not happen or be performed till after tho
determination of the preceding estate; for if the preceding estate (unless it be a term)
determine before such event or condition happens, the remainder will never take effect!'
Fearne, Cont. Rem. 3. Bridgm, index, title Remainder.-CHITTY.
It is the uncertainty of the right which renders a remainder contingent, not th ..
mcertainty of the actual enjoyment.
Williamson vs. Field, 2 Sandf, Ch. Rep. 513In.UISWOOD.
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1.'hough, if A. had died before the contingency happened, that is, before Do's son
was born, the remainder would have been absolutely gone j tor the particular
estate was determined before the remainder could vest. Nay, by the strict rule
of law, if A. were tenant for life, remainder to his eldest son in tail, and A. died
without issue born, but leaving his wife enseint, or big with child, and after hill
death a posthumoua son was born, this son could not take the land by virtue of
this remainder; for the particular estate determined before there was any person
in esse, in whom the remainder could vest.(t) But, to remedy this hardshif' it
is enacted by statute 10 & 11 W. III. c. 16, that posthumous children shal be
callable of taking in remainder, in the same manner as if they had been born in
their father's lifetime: that is, the remainder is allowed to vest in them, while
yet in their mother's womb.(u)6
This species of contingent remainders to a person not in being, must, however,
be limited to some one, that may, by common possibility, or potentia propinqua,
he in esse at or before the particular estate determin~s.(w)
.As if an estate bo
(.) Sa1k.~.

4 Mod. 282.

6 The case of Reeve 118. Long, (1 Salk. 227,) which gives occasion to the statute mentioned in the text, W88 to the following purport:John Long devised lands to his nephew Henry for life, remainder to his first and
other sons in tail, remainder to his nephew Richard for life, &c. Henry died without
issue born, but leaving his wife pregnant. Richard entered 88 in his remainder, and afterwards a posthumous son of Henry was born. The guardian of the infant entered upon
Richard; and it was held by the ccurts of Common Pleas and of King's Bench that
nothing vested in the posthumous son, because a contingent remainder must vest during
the particular estate, or at the moment of its determination.
On an appeal to the house of lords, this judgment was reversed, against the opinion
of all the judges, who were much dissatisfied. 3 Lev. 408. To set the question at rest,
the statute W88 yassed. Mr. Cruise, (2 Dig. 330,) however, remarks, it is somewhat singular that this statute does not mention limitations or devises by will. But, he says,
there is a tradition, that as the case of Reeve V3. Long arose upon a will, the lords considered
the law to have been settled by their determination in that case, and were therefore unwilling to make any express mention of limitations made in wills, lest it should appear
to call in question the authority or propriety of their determination.
Besides (he adds)
the words of the act may be construed, without much violence, to comprise settlement!
of estates made by wills 88 well as by deeds.
Mr. Christian, in his note upon the passage in the text, considers the statute as I
reproof given by the house of commons to the lords for their assumption; but, had it
been so understood, the concurrence of the lords would probably not have been ob
tained.
In the case of Thelluson V3. Woodford, (4 Ves. 342,) lord Rosslyn said, the case of
Reeve vs. Long (certainly overruling Archer's case) decided that a posthumous child WIU
to be taken to all intents and purposes as born at the time the particular estate, on
which his remainder depended, determined. Undoubtedly, the court of Common PIeRi
first, and, upon a writ of error, the court of King's Bench, had held differently.
But
it ought always to be remembered it was the decision of lord Somers; and that W88 not
the only case in which he stood against the majority of the judges; and the better consideration of subsequent timcs has shown his opinion deserved all the regard generally
paid to it. The statute of William III. was not to affirm that decision. It did by implication affirm it, but it established that the same principle should govern the case where
the limitation was by deed of settlement.
The manner in which the point has been
treated ever since, in Verdet vs. Hopegood, (1 P. Wms. 487,) and the other cases (see 2
Ves. Jun. 673. II V 68. 139. 2 Ves. & Bello.367) proves what the opinion has been upon
the propriety of a rule which it is impossible to say is attended with real inconvenience,
and which is according to every principle of justice and natural feeling.
A posthumous child claiming under a remainder in a settlement is entitled to t16
mtermediate profits from the death of the father, as well as to the estate itself. Basset
118. Basset, 3 Atk. 203. Thelluson V8. Woodford, 11 Ves. 139. But a posthumous son who
succeeds by descent can claim the rents and profits only from the time of his birth.
Goodtitle V8. Newman, 3 Wils. 526. Co. Litt. 11, b., note 4.-CHlTTY.
Where an estate is given to a person for life, with remainder to after-born children,
upon the birth of a child the estate vests in him, subject to open and let in after-born
children.
Macomb V8. Miller, 9 Paige, Ch. Rep. 265. Williamson V8. Beery, 8 Howard,
IT c 495.-SHARSWOO-
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=made to A. for life, remainder to the heirs of B.; now, if A. dies bufore
[~17(1
B., the remainder is at an end; for during B.'s lifo he has no heir, net,.,)
est /UEre8 viventis: but if B. dies first, the remainder then immediately vests in
hie heir, who will be entitled to tho land on the death of A. This is a good contingent remainder, for the possibility of B.'s dying before A. is potentia propinqua,
and therefore allowed in law.(x)
But a remainder to tho right heirs of B., (if
there be no such person as B. in esse,) is void.(y)
For hero there must two contingencies happen: first, that such a person as B. shall be born; and, secondiy.
that he shall also die during the continuance of the particular
estate; which
make it potentia remotissima, a most improbable possibility.
A remainder to a
man's eldest son who hath none (we have seen) is good, for by common POSfllbility he may have one; but if it be limited in particular
to his son John, or
Richard, it is bad, if he have no son of that name; for it is too remote a possibility that he should not only have a son, but a son of a particular name.(z)6 .A
limitation of a remainder
to a bastard beforo it is born, is not good :(a)7 for
though the law allows the possibility of having bastards, it presumes it to be a
very remote and improbable contingency.
Thus maya remainder be contingent,
on account of the uncertainty
of the person who is to take it.
A remainder may also be contingent, where the person to whom it is limited
is fixed and certain, but the event upon which it is to take cffect is vague and
uncertain.
As, where land is given to A. for life, anr in case B. survives him,
(-) Co. L1tt. 378.
(.) Uob.33.

(a) 5 Hop. 51.
(") Cro, £112.509.

I It is not merely there
being two contingencies to happen, or what lord Coke calla
.. possibility on a possibility, in order to the vesting of the estate, which will make
the possibility too remote; but there must be some legal improbability in the contingencies. Mr. "Butler mentions a case (Routledge VB. Darril, 2 Ves. Jr. 357) where
limitations of a money-fund were held valid, and yet, to entitle one of the objects to
take under it, Ist, The husband and wife must have had a child; 2d, That child must
have had a child; 3d, The last-mentioned child must have been alive at the decease of
the survivor of his grandfather and grandmother; 4th, If a boy, he must have attained
twenty-one;. if a girl, that age or married. Fearne, Cont. Rem. 251, n. c. 7th ed.-Cou:·

RJllGE.

Mr. Preston is of opinion that a remainder to an unborn son of a particular name
would be valid. 1 Abstr. 129.-SHARswooD.
T The several reports of the case to which our author refers as his authority for tho
passage in the text are very discordant; and it rather appears that it was finally unnecessary to decide the question whether a remainder to an unborn illegitimate child was
necessarily invalid, as the claimant in Blodwell vs. Edwards (the case in question) turned
out to be actually born in lawful wedlock. See Co. Litt. 3, b. and Mr. Hargrave's noto
1. However, lord Parker, (afterwards Macclesfield,) in the case of Methan Vy. The Duke
of Devon, 1 P. Wms. 530, said he inclined to think that a natural child en ventre sa mere
could not take under a bequest in a will to all the natural children of a named man by a
certain woman. And Sir W. Grant, M. R., in Earle VI. Wilson, 17Ves. 531, said, whether
the case referred to by lord Coke (which is also the case referred to by our author) does
or does not fully warrant the rule laid down by him, yet his own great authority, and
the adoption of it by lord Macclesfield, were sufficient to induce him to adhere to it,
without nicely examining the reasons upon which it stands. The rule (he added) is,
in substance, that a bastard cannot take as the issue of a particular man until it has
acquired the reputation of being the child of that man,-which cannot be before its birth.
Bayley vs. Snelham, 1 Sim. & Stu. 81. Yet, where a bequest is made to the natural child
of which a particular woman is enceinte, without reference to any person as the father,
there would be no uncertainty in that bequest, and probably it would be held good.
But the rule of law does not acknowledge a natural child to have any father before its
birth. "Bythe latter cases of Gordon m. Gordon, 1 ?tleriv. 153, and Evans va. Massey, 8
Pro 33, it seems to be now established that a prospective bequest to an illegitimate child
with which a woman is supposed to be enceinte may be good, if the description of the
object of bequest be not open to the uncertainty which must arise whenever it is made II
condition precedent to the gift that the child should actually be the child of a particular
father, and when the description is in other respects so distinct as to leave no doubt It'
to the individual for whom the legacy is intended; though a contrary opinion, as inti
mated in the text, ccrtainly appears to have been held formerly. See Wilkinson v.
A.dam. 1 Ves. & Bea. 4GR. Arnold va. Preston, 18 Ves. 288.-CHlTTY.
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then with remainder to B. in fee: here B. is a certain person, but the remainder
to him is a contingent remainder, depending upon a dubious event, the uncertainty of his surviving A. During the joint Iivea of A. and B. it is contingent;
and if B. dies first, it never can vest in his heirs, but is forever gone; but if A
dies first, the remainder to B. becomes vested.
*171]
*Contingent remainders of either kind, if they amount to a freehold,
cannot be limited on an estate for years, or any other particular estate,
ltss than a freehold. Thus if land be granted to A. for ten years, with remainder
ill fee to the right heirs of B., this remainder is void ;(b) but if granted to ..\..
for life, with a like remainder, it is good. For, unless the freehold passes out of
the grantor at the time when the remainder is created, such freehold remainder
is void : it cannot pass out of him, without vesting somewhere; and in the case
of a contingent remainder it must vest in the particular tenant, else it can vest
nowhere: unless, therefore, the estate of such particular tenant be of a freehold
nature, the freehold cannot vest in him, and consequently the remainder is void.'
Contingent remainders may be defeated, by destroying or determining the particular estate upon which they depend, before the contingency happens whereby
they become vested.(c)
Therefore when there is tenant for life, with divers
remainders in contingency, he may, not only by his death, but by alienation,
surrender, or other methods, destroy and determine his own life-estate before
nny of those remainders vest: the consequence of which is, that he utterly defeats them al1.8 As, if there be tenant for life, with remainder to his eldest son
unborn iu tail, and the tenant for life, before any son is born, aurrenders his lifeestate, he by that means defeats the remainder in tail to his son: for his son not
being in esse, when the particular estate determined, the remainder could not
then vest: and, as it could not vest then, by the rules before laid down, it never
can vest at all. In these cases therefore it is necessary to have trustees appointed to preserve the contingent remainders; in whom there is vested an
estate in remainder for the life of the tenaut for life, to commence when his
estate determines,"
If therefore his estate for life determines otherwise than
by his death, the estate of the trustees, for the residue of his natural life, will
*172] then take effect, and become a *particular estate ill possession, sufticient
to support the remainders depending in contingency.
This method is
said to have been invented by Sir Orlando Bridgman, Sir Geoffrey Palmer, and
other eminent counsel, who betook themselves to conveyancing during the time
of the civil wars; in order thereby to secure in family settlements a provision
for the future children of an intended marriage, who before were usually left at
the mercy of the particular tenant for life :(d) and when, after the restoration,
(I) 1 Rep. 130.
(") See }[oor. 486. 2 Roll. Abr. 797, pl. 12. 2 sa, 159.
(.) Ibid. 66, 135.

2 Chan. Rep. 170.

'But although every contingent freehold remainder mnst be supported by a preceding
freehold, it is not necessary that such preceding estate continue in the actual seisin of its
rightful tenant: it is sufficient if there subsists a. right of entry to such preceding estate
at the time the remainder should vest. AB if A. be tenant for life, with contingent
remainders over, and be disseised, the right of entry, while it remains in him, will support the contingent remainders; but if the disseisor should die, and the property should
descend on his heir-at-law during the life of A., A. would lose his right of entry and
have only a. right of action, which would not be enough to support the contingent
remainders; for in that case it is a question whether the particular estate on which the
remainders depend subsists or not, another estate being protected by the law till that
question is decided. Fearne, Cont. Rem. p. 286, 7th ed.-CoLERIDGE.
8 But a conveyance of a greater estate than he has by bargain and sale, or by lease and
release, is no forfeiture, and will not defeat a. contingent remainder. 2 Leo. 60. 3 Mod.
151.
But the tenant for life may bar the contingent remainders by a. feoffment, a. fine, or a
recovery. 1 Co. 66. Cro. Eliz. 630. 1 Salk. 224.
Where there is a. tenant for life, with all the subsequent remainders contingent, and
he suffers a. recovery to the use of himself in fee, he has a. right to this tortious fee
ugainst all persons but the heirs of the grantor or devisor. 1 Salk. 224.-CUITTY.
10 Trustees to support contingent remainders are not essential in conyhold, the lord's
p"tate sufficing 10 Ves. 282. 16 East, 406.-CHITTY.
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these gentlemen came to fill the first offices of the law, they supported this Invention vr.thin reasonable and proper bounds, and introduced it into general
use,"
Thus the student will observe how much nicety is required in creating and
securing a remainder; and I trust he will in some measure sec the general
reasons upon which this nicety is founded. It were endless to attempt to enter
upon the particular subtleties and refinements, into which this doctrine, by the
variety of cases which have occurred in the course of many centuries, has oeen
spun out and subdivided: neither are they consonant to the design of these elementary disquisitions," I must not however omit, that in devises by last will
and testament, (which, being often drawn up when the party is inops consilii,
are always more favoured in construction than formal deeds, which are presumed
to be made with great caution, forethought, and advice,) in these devises, I say,
remainders may be created in some measure contrary to the rules before laid
down: though our lawyers will not allow such dispositions to be strictly remainders; but call them by another name, that of executory devises, or devises
hereafter to be executed.
An executory devise of lands is such a disposition of them by wiII, that thereby no estate vests at the death of the devisor, but only on some future contingencyP
It differs from a remainder in three very material points: 1. That
it needs. not any *particular estate to support it. 2. That by it a fee- [*173
simple, or other less estate, may be limited after a fee-simple. 3. That
by this means a remainder may be limited of a chattel interest, after a particular estate for life created in the same.
1. The first case happens when a man devises a future estate to arise upon 1\
contingency, and, till that contingeney happens, does not dispose of the feesimple, but leaves it to descend to his heirs at law. .As if one devises land to u
feme-sole and her heirs, upon her day of marriage: here is in effect a contingent remainder, without any particular estate to support it; a freehold commencing in futuro. This limitation, though it would be void in a deed, yet it!
good in a wiII, by way of executory devise.(e) For, since by a devise a freehold may pass without corporal tradition or livery of seisin, (as it must do, if it
passes at all,) therefore it may commence in futuro j because tlie principal reason
(.) 1 SId. 153.
11 Equitable contingent remainders could never be destroyed by any act of the tenant
for life; and the Real Property Commissioners proposed to establish the same rule with
respect to legal contingent remainders.
.And now, by stat. 8 & 9 Vict. c. lOG,~ 8, it is
enacted that a contingent remainder vesting at any time after Dec. 31, 1844 shall be,
and if created after the passing of the act, shall be deemed to have been capable of
taking effect, notwithstanding the determination, by forfeiture, surrender, or merger, of
any preceding estate of freehold, in the same manner in all respects as if such determination had not happened.c-Srswsnr,
12 The student will now be prepared
to understand the celebrated rule of law commonly called The Rule in Shelley's Ozse, on account of the following distinct announcement of it which occurred in that case. 1 Rep. 104, a.:-" It is a rule in law, when the
ancestor by any gift or conveyance takes an estate of freehold, and in the same gift or
conveyance an estate is limited mediately or immediately to his heirs in fee or in tail,
that always in such cases •the heirs' are words of limitation of the estate, and not words
of purchase."
.And this is a strict rule of law, which cannot be prevented by any
expression of intention to the contrary. Thus, if a limitation is made to Jane Wood
Ior life, remainder to B. for life, remainder to C. in tail, remainder to the heirs of Jane
'Wood, she takes an estate for life with the ultimate remainder to Mrsdj in fee; and such
remainder descending to her heir would be descendible from him to the heirs ex parte

maierna.-SWEET.
II Mr, Feame observes, upon the inaccuracy of a similar definition to this, that it is
capable of comprehending more than the thing defined; for a contingent remainder
created by will would exactly answer to it. He defines an executory devise thus:"Such a limitation of a future estate or interest in lands or chattels (though in the case
of chattels personal it is more properly an executory bequest) as the law admits in the
case of a will, though contrary to the rules of limitation in conveyances at common
.aw!' Cont Rem. 38G,7th ed.--CoLERIDGE.

62'1'

OF THE RIGHTS .

173

[Boos;

n.

why it cannot commence in futuro in other cases, is the necessity of actual
seisin, which always operates in prtesenti. And since it may thus commence in
futuro, there is no need of a particular estate to support it; the only use of
which is to make the remainder, by its unity with the particular estate, a present interest. And hence also it follows, that such an executory devise, not
bcing a present interest, cannot be barred by a recovery, suffered before it commcnces.t j")
2. By executory devise, a fee, or other less estate, may be limited after a fee,
And this happens where a devisor devises his whole estate in fee, but limits a.
remainder thereon to commence on a future contingency. As if a man devisee
land to A. and his heirs; but if he dies before the a~e of twenty-one, then to B
and his heirs: this remainder, though void in deed, IS good by way of executory
devise.(g) But, in both these species of executory devises, the contingencies
ought to be such as may happen within a reasonable time; as within one or
*174] more life or lives in being, or within a mode*rate term of years, for
courts of justice will not indulge even wills so as to create a perpetuity,
which the law abhors :(h) because by perpetuities, (or the settlement of an
interest, which shall go in the succession prescribed, without any power of
alienation,)(i) estates are made incapable of answering those ends of social commerce, and providing for the sudden contingencies of private life, for which
property was at first established. The utmost length that has been hitherto
allowed for the contingency of an executory devise of either kind to happen in,
is that of a life or lives in being, and one-and-twenty years afterwards. As
when lands are devised to such unborn son of a feme-covert, as shall first
attain the age of twenty-one, and his heirs; the utmost length of time that
can happen before the estate can vest, is the life of the mother and the subsequent infancy of her son: and this hath been decreed to be a good executory
devise.(kY'
(f) ere. Jac. 593.
(') Salk. 229.
(.) :! Mod. 289.
(0) 12~lod.287.

(i) Fort. 282-

l'ern.1M.

1& Lord Kenyon has explained the whole doctrine of executory devises in the following
words:-"The
rules respecting executory devises have conformed to the rules laid down
in the construction of legal limitations ; and the courts have said that the estate shall
not be unalienable by executory devises for a longer term than is allowed by the limitations of a common-law conveyance. In marriage settlements, the estate may be limited
to the first and other sons of the marriage, in tail; and until the person to whom the
first remainder is limited is of age, the estate is unalienable. In conformity to that rule
the courts have said, so far we will allow executory devises to be good. To supportthis position, I could refer to many decisions; but it is sufficient to refer to the duke of
Norfolk's case, in which all the learning on this head was gone into; and from that
time to the present, every judge has acquiesced in that decision. It is an established rule
that an executory devise is good if it must necessarily happen within a life or lives in
being, and twenty-one years, and the fraction of another year, allowing for the time of
gestation."
See Long vs. Blaokall, 7 T. R. 100. In that case it was determined that a
child en ventre sa mere was to be considered as a child born, and therefore that an estate
might be devised to it for life, and after its death to its issue in tail.-CHRISTIAN.
Peter Thelusson, Esq., an eminent merchant, devised the bulk of an immense property to trustees for the purpose of accumulation during the lives of three sons, and of
all their sons who should be living at the time of his death or be born in due time afterwards, and during the life of the survivor of them. Upon the death of this last, the
fund is directed to be divided into three shares,-one to the eldest male lineal descendant, of each of his three sons: upon the failure of such a descendant, the share to go to
the descendants of the other sons; and upon failure of all such descendants, the whole
to go to the sinking-fund.
When he died, he had. three sons living, who had four sons
living; and two twin-sons were born soon after. Upon calculation, it appeared that at
the death of the survivor of these nine the fund would probably exceed nineteen millions; and upon the supposition of only one person to take and a minority of ten years,
that it would exceed thirty-two millions. It is evident that this extraordinary will was
strictly within the limits laid down in the text; and it was accordingly sustained hoth in
the court of chancery and in the house of lords. See 4 Ves. Jr. 227. 11 Ves. Jr. 112.
1 New Rep. 357.--CoLERIDGE.
,
.
The 39 & 40 Geo. III. c. 98 enacts that no person shall, by any deed, will, or ,by-any
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3. By executory devise, a term of years may be gi"\'"ento one man for his life,
and afterwards
limited over in remainder to another, which could not be dono
by deed; for by law the first grant of it, to a man for life, was a total disposition of the whole term; a life-estate being esteemed of a higher and larger
nature than any term of years.(l)
And, at first, the courts were tender, oven
in the case of a will, of restraining
the devisee for lifo from aliening the term;
hnt only hold, that in case he died without exerting that act of ownership, tile
remainder
over should then take place:(m) for the restraint of the power of
alienation,
especially
in very long terms, was introducing
a species of perpetuity.
,But, soon afterwards,
it was held,(n) that tho devisee for lifo hath no
power of aliening the term, so as to bar the remainderman:
yet, in order to
prevent tho dangor of perpetuities,
it was settled.ro) that though such "emainders may be limitod to as many persons successively as the devisor thinks
proper, yet they must all be *in esse during the life of the first devisee;
[*1"5
for then all the candles are lighted and are consuming together, and the
•
ultimate remainder
is in reality only to that remainderman
who happens to
survive the rest: and it was also settled, that such remainder may not be limited
to take effect, unless upon such contingency as must happen (if at all) during the
life of the first devisee.(p)U
(I) 8' Rep. 95.
(-) Bro. tit. <halUla, 23. Dyer, 74.
(a) Drer, 358. 8 Rep. 96.

(0) 1 Sid. 451.
(P) SkInn. au.

3 P. Will •• 258.

other mode, settle or dispose of any real or personal property so ~hat the rents and
profits may' be wholly or partially accumulated for Il. longer term than the life of
grantor, or the term of twenty-one years after the death of the grantor or the testator,
or the minority of any person who shall be living or en ventre sa mere at the death of th e
grantor or the testator, or during the minority only of such person as would for the timebeing, if of full age, be entitled to the rents and produce so directed to be accumulated:
and where any accumulation is directed otherwise, such direction shall be void, and the
rents and profits, during the time that the property is directed to be accumulated COILtrary to this act, shall go to such person as' would have been entitled thereto if no such
accumulation had been directed; provided that this act shall not extend to any provision for the payment of debts, or' for raising portions for children, or to any direction
touching the produce of woods or timber.
A direction for accumulation during a life was held to be good for twenty-one years
after the death of the testator.
9 Yes. Jr. 127.-CHITTY.
14 A future estate will always be construed
to be a remainder when it can be, ;n proference to a springing use or executory devise. The reason is an obvious one: In the
latter case the future estate cannot be barred, and the land is completely withdrawn
from commerce. So between remainders the law favours their vesting, because that
combines the interests of a: free commerce in land with the rights of the proprietors.
Wager vs. Wager, l'S. & R. 3i4. Minnig us, Baldorff, 5 Barr, 503. Den es. Demarest,
1 New Jersey, 525. It is an inflexible rule that no limitation shall be deemed an executory devise if it may by any practicable construction be sustained as a contingent
remainder: for the all-sufficient reason that these executory devises, being inconsistent with the policy of the common law, which, on account of its abhorrence of
estates commencing in futuro, requires all the precedent parts of the fee to pass out of
the grantor at the same instant; are barely tolerated, and only in favour of the explicit
declaration of one who may have bcen compelled to dispose of his estates when lin,
assisted by counsel. They'are therefore to be sustained only in cases of clear necessity.
Stehman V8. Stehman, 1 Watts, 466. Dunwoodie V8. Read, 4 S. & R. 435. Wi\;'s V~. '
l:eecher, 3 Wash. C. C. 361l. Hawley es, Northampton, 8 Mass. 3. Wolfe V8, Van XO~'
trand, 2 Comst. 436. Johnson V8. Valentine, 4 Sandf. S. C. 36.
It is Hie received doctrine of the courts, both in England and America, that when a
devise ismade to A. in fee; andIf A. should die without issue then to B. in fee, the
liinitation over to B: an 'executory devise would be void forits remoteness, as it depends
upon' an indefinite failure of the issue of A. Such a devise is construed to be an estatetail in A. and vested remainder in B. Any words which indicate an intention in the
testator to confine the failure of issue to a dying without issue living at the death of the
first taker will be sufficient to rebut the construction of an indefinite failure of issue
Hall V8. Chaffee, 14 New Hamp. 215. Toman V8. Dunlop, 6 Harris, 72. Flinn vs. Davis,
18 Ala. 132. Jackson VS. Dashiel, 3 Maryland Ch. Dec. 257. In the CMe of such a
limitation of personalty, however, it vests' the entire and absolute estate in the first
taker, and the limitation over is void. The smallest circumstance will be laid hold of
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Thus much for such estates in expectancy, as are created by the express
words of the parties themselves; the most intricate title in the law. There is
yet another species, which is created by the act and operation of the law itself,
nnd this is called a reversion.
III. An estate in reversion is the residue of an estate left in the grantor, to
commence in possession nfter the determination of some particular estate granted
out by him.(q) Sir Edward Coke(r) describes a reversion to be the returning
01 land to the grantor or his heirs after the grant is over. As, if there be a gift
in tail, the reversion of the fee is, without any special reservation, vested in the
donor by act of law: and so also the reversion, after an estate for life, years, or
nt will, continues in the lessor. For the fee-simple of all lands must abide somewhere; and if he, who was before possessed of the whole, carves out of it any
smaller estate, and grants it away, whatever is not so granted remains in him.
A reversion is never therefore created by deed, or writing, but arises from con
strnction of law; a remainder can never be limited, unless by either deed or
devise. But both are equally transferable, when actually vested, being botb
estates in prasenii, though taking effect in futuro.
The doctrine of reversions is plainly derived from the feodal constitution.
For
when a feud was granted to a man for life, or to him and his issue male, rendering either rcnt or other services; then, on his death or the failure of issue male,
*176] the feud was determined, and resulted back to the *lord or proprietor,
to be again disposed of at his pleasure.
And hence the usual incidents
to reversions are said to be fealty and rent. When no rent is reserved on the
particular estate, fealty however results of course, as an incident quite inseparable, and may be demanded as a badge of tenure, or acknowledgment of superiority j being frequently the only evidence that the lands are holden at all.
Where rent is reserved, it is also incident, though not inseparably so, to the
rcversion.(s)
The rent may be granted away,rescrving
the reversion; and the
reversion may be granted away, reserving the rent; by special words: but by a
general grant of the reversion, the rent will pass with it, as incident thercunto;
though by the grant of the rent generally, the reversion will not pass. The
incident passes by the grant of the principal, but not e converso: for the maxim
of law is, "acceBsorium non ducit, sed sequitur, suum principale."(t)
These incidental rights of the reversioner, and the respective modes of descent,
m which remainders very frequently differ from reversions, have occasioned the
law to be careful in diatinguishing the one from the other, however inaccurately
the parties themselves may describe them. For if one seised of a paternal estate
in fee makes a lease for life, with remainder to himself and his heirs, this is properly a mere reversion,(u) to which rent and fealty shall be incident; and which
shall only descend to the heirs of his father's blood, and not to his heirs general,
as a remainder limited to him by a third person would have done :(w) for it is
the old estate, which was originally in him, and never yet was out of him. And
so likewise, if a man grants a lease for life to A., reserving rent, with reversion
to B. and his heirs, B. hath a remainder descendible to his heirs general, and
not a reversion to which the rent is incident; but the grantor shall be entitled
to the rent, during the continuance of A.'s estate.(x)
*177]
*In orderto assist such persons as have any estate in remainder, reversion, or expectancy, after the death of others, against fraudulent concealments of their death, it is enacted by the statute 6 ALne, c. 18 that all persons
on whose lives any lands or tenements are holden, shall, (upon application to the
court of chancery, and order made thereupon.) once in every year, if required,
he produced to the court, or its commissioners; or, upon neglect or refusal, they
shall be taken to be actually dead, and the person entitled to such expectant
(I) ee, Lltt. 22.
{-) Cro. Eliz. 321.
(rJ 1 I.,.t.142.
(0) Co. LIlt. 143.
(') Ibid. 151, 152.

w)3 Lev. 407.
0) 1 And. 23-

to limit the failure of issue to the death of the first taker.

.t Gill,

127.-8HAKSlt'OOD.
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estate may enter upon and hold the lands and tenements, till the 'Party shall
appear to be living
Before we conclude the doctrine of remainders and reversions, it may be proper to observe, that whenever a greater estate and a less coincide and meet in
one and the same person, without any intermediate estate,(y) the less is irnmediately annihilated; or, in the law phrase, is said to be merged,t' that is, sunk ur
drowned in the greater. Thus, if there be tenant for years, and the reversion
in fee-simple descends to or is purchased by him, the term of years is mergcn
in the inheritance, and shall never exist any more. But they must come to one
and the same person in one and the same right; else, if the freehold be in his
own right, and he has a term in right of another, (en auter droit,) there is no
merger.IT Therefore, if tenant for years dies, and makes him who hath the
reversion in fee his executor, whereby the term of years vests also in him, the
term shall not merge; for he hath the fee in his own right, and the term of
lears in the right of the testator, and subject to his debts and legacies. So also,
if he who hath the reversion in fee marries the tenant for years, there is no
merger; for he hath the inheritance in his own right, the lease in the right of
his wife.(z) An estate-tail is an exception to this rule: for a man may have in
his own right both an estate-tail and a reversion in fee: and the estate-tail,
though a less estate, shall not merge in the fee.(a) For estates-tail are protected and preserved from merger by the *operation and construction, [*1-8
though not by the express words, of the statute de donis i which operaI
tion and construction have probably arisen upon this consideration; that, in the
(,) 3 Lev. 437.
(.) Plowd. 418. Oro. Joe. 275. Co. Lltt.338.

Co) 2 Rep. 61. 8 Rep. 74-

16 Even if there be an intermediate
contingent estate, it will be destroyed by the union
and coalition of the greater estate and the less, (unless the greater estate is subjoined to
the less by the same conveyance,) when such coalition takes place by the conveyance or
act of the parties. Purefoy VS. Rogers, 2 Saund. 387. But the reports (If adjudged cases
apparently differ with respect to the destruction of an intermediate contingent estate,
in cases where the greater estate becomes united to the less by descent. These differences, however, may be reconciled by distinguishing between those cases where the
descent of the greater estate is immediate from the person by whose will the less estate,
as well as the intermediate contingent estate, were limited, and the cases where the less
estate and the contingent remainders were not created by the will of the ancestor from
whom the greater estate immediately descends on the less estate. In the first set of
cases, the descent of the greater estate does not merge and drown the intermediate COIltingent remainders, (Boothley VS. Vernon, 9 1tIod.147. Plunkett VS. Holmes, 1 Lev. 12.
Archer's case, 1 Rep. 66;) in the second class of cases, it does merge them. Hartpole t',~.
Kent, T. Jones, 77, S. C. 1 Ventr. 307. Hooker vs. Hooker, Rep. temp. Hardw. 13. Doe
vs. Scudamore, 2 Bos. & Pull, 294; and see Fearne, p. 343, 6th ed., with Serjt. Williams's
uote to 2 Saund. 382, a.
A distinction (as already has been intimated) must be made between the cases whore
a particular estate is limited, with a contingent remainder over, and afterwards the
inheritance is subjoined to the particular estate by the same conveyance, and those cases
wherein the accession of the inheritance is by a conveyance, accident, or circumstance
distinct from that conveyance which created the particular estate. In the latter cases,
we have seen, the contingent remainder is generally destroyed; in the former it is otherwise. For where by the same conveyance a particular estate is first limited to a person,
with a contingent remainder over to another, and with such a reversion or remainder to
the first person as would in its own nature drown the particular estate first given him,
this last limitation shall be considered as executed only sub modo; that is, upon such
condition as to open and separate itself from the first estate when the condition happensj
and by no means to destroy the contingent estate. Lewis Bowles's case, 11 Rep. 80
Fearne, 346, 6th ed.
A court of equity will in some cases relieve against the merger of a term, and make it
answer the purposes for which it was created. Thus, in Powell VS. Morgan, 2 Vern. 90,
a portion was directed to be raised out of a term for years for the testator's daughter.
The fee afterwards descended on her, and she, being under age, devised the portion.
The court of chancery relieved against the merger of the term, and decret!d the portion
to go according to the will of the daughter. See also Thomas vs. Kemish, 2 Freem. 208.
B C. 2 Vern. 352. Saunders V1. Bournford, Finch, 424.-GHITTY.
1T Mr. Preston questions th's JI-.s!tion. 3 Cony. 277.--SHARSWOOD.
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common cases of merger of estates for life or years by uniting with the inherrtance, the particular tenant hath the sole interest in them, and hath full power
at any time to defeat, destroy, or surrender them to him that hath the reversion j
therefore, when such an estate unites with the reversion In-fee, the law considers
it in the light of a virtual surrenden of the inferior estate.(b)
But, in, an estatetail, the casu is otherwise ; the tenant for a. long time had no power at all OVOI
it, so as to bar or destroy it, and now can only do it by certain special modes,
by a fine, a recovery, and the like :(c) it would therefore have been strangely
improvident to have permitted the tenant in tail, by purchasing the reversion
in fee, to merge his particular estate, and defeat the inheritance of his issue;
and hence it has become a maxim, that a tenancy in tail, which cannot be surrendered, cannot also be merged in the fee.

CRAPTER XII.
OF ESTATES

IN SEVERALTY,

JOINT-TENANCY,
COMMON.

COPARCENARY,

AND

WE come now to treat of estates, with respect to the number and connectior.a
of their owners, the tenants who occupy and hold them. And, considered ill
this view, estates of any quantity or length of duration, and whether. they be i!D
actual possession or expectancy, may be held in four different ways; in severalty, in joint-tenancy, in coparcenary, and in common.'
I. He that holds lands or tenements in severalty, or is sole tenant thereof, is
he that holds them.in his own right only, without any other person being joined
or connected with him in point of interest, during his estate therein.
This is
the most common and usual way of holding an estate; and therefore we m&y
make the same observations here, that we did upon estates in possession, as contradiatlnguished from those in expectancy, in the preceding chapter: that there
is little or nothing peculiar to be remarked concerning it, since all estates are
supposed to be of this sort, unless where they are expressly declared to be other.
wise j and that in laying down general rules and doctrines, we usually apply
them to such estates as are held in severalty.
I shall therefore proceed to consider the other three species of estates, in which there arc always a plurality of
tenants.
*180]'
*IL An estate in joint-tenancy is where lands or tenements are granted
to two or more persons, to hold in fee-simple, fee-tail, for life, for years,
or at will. In consequence of such grants an estate is called an estate in jointtenancy,(a) and sometimes an estate in jointure, which word as well as the other
signifies a union or conjunction of interest; though in common speech tho. term
jointure is now usually confined to that joint-estate which, by virtue of the statute
27 Hen. VIII. c.19, is frequently vested in the husband and wife before marriage,
as a full satisfaction and bar of the woman's dowcr.(b)
In unfolding this title, and the two remaining ones, in the present' chapter,
we-will first inquire how these estates may be created; next; their properties and
-espective incidents; and lastly, how they may be severed or destroyed.
1.' The creation of an estate in joint-tenancy depends on the wording of the
deed. or devise, by which the tenants claim.title: for this estate can only arise
by purchase or grant, that is, by the act of the parties, and never by the mere
act of law. Now, if an estate be given to a plurality of persons, without adding
any restrictive, exclusive, or explanatory-words,s as if an estate be granted to
CI) Cro. EIlz. 302.
(.) See pege 116.

This. is not true as to coparcenary. See post, p. 188.-CoLERIDGE.
For if an estate in fee be given to A. and, B. and to the survwor ofthem and; to the heirl
w.ch survivor, they are, not joint-tenants. in fee. They have only a.joint-estate of:freE'

1

if

(0) LIlt. 277.
(~) See page 137.
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A. and B. and their heirs, this makes them immediately joint-tenants in fee of
the lands. For the law interprets the grant so as to make all parts of it take
effect, which can only be done by creating an equal estate in them both. As
therefore the grantor has thus united their names, the law gives them a thorough
union in all other respects.' For,
2. The properties of a joint-estate are derived from its unity, which is fourfold;
the unity of interest, the unity of title, the unity of time, and the unity of pas
session j or, in other words, joint-tenants have one and the same interest, accruing
by one and the same conveyance, commencing at one and the same time, and
held by one and the same undivided possession.
hold during their joint lives, with a contingent remainder in fee to the survivor. Yet
in the creation of an estate for life it is otherwise; for when an estate is given to A. and
B. and to the survivor
them, this is a joint-tenancy for life, and the words .. survivor if
them" are but surplusage.
See further upon this subject, Co. Litt. 191, a., n. I.-ARCH-

fir

BOLD.

Joint-tenancy is at this day so far from being favoured, that the courts think themselves justified in exercising their ingenuity against it. In most instances it operates
contrary to the opinion and intent of the parties. Even in deeds, therefore, the inconvenience of joint-tenancy has induced the courts to seize on any expression which indicates an intention to give a separate interest to each. Galbraith va. Galbraith, 3 S. & R.
392. Bnmbaugh va. Bambaugh, 11 S. & R. 191.
Independently of the word" creating the estate, there certainly are cases in which
equity will consider joint-tenants as tenants in common; and one of these cases is where
a purchase of land is made by two persons with a view of expending large sums in the
improvement of it. Duncan va. Forrer, 6 Binn. 193.-SIURSWOOD.
aJoint-tenancies are now regarded with so little favour, both in courts oflaw and equity,
that whenever the expressions will import an intention in favour of a tenancy in common, it will be given effect to. Fisher va. Wigg, 1 P. Wm~. 14 n, and id, 1 Ld. Raym.
622. 1 Salk. 392, note R. Lord Cowper says that a joint-tenancy is in equity an odious
thing. 1 Salk. 158. See also 2 Ves. Sen. 258. In wills the expressions" equally to he divided,
snare and share alike, respectively between and amonpst them," have been held to create a
tenancy in common. 2 Atk. 121. 4 Bro. 15. The words equal(v to be divided make a
tenancy in common in surrenders of copyholds, (1 Salk. 301. 2 Salk. 620,) and also in
deeds which derive their operation from the statute of uses, (1 P. Wms. 14. 1 WiIs. 341.
Cowp.660. 2 Ves. Sen. 257;) and though lord Holt and lord Hardwicke seem to be of
opin.on that these words in n common-law conveyance are not sviicient to create a
tenancy in common, (same cases, and 1 Ves. Sen. 165. 2 Ves. Sen. 2.57;and see Baa
A.br. Joint-Tenants, F .•) yet from the notes to some of those cases, and 4 Cruise Dig. 1 ed
455 to 459. 2 BIn. C. 193, 194, Mr. Christian's note, it may be collected that the same
rrords in a common-law conveyance would now create a tenancy in common. In ajointtenancy for life to A. and B., the words and the survivor if them are merely words of surplusage, as without them the lands upon the death of one joint-tenant go to the survivor.
But in the creation of n joint-tenancy in fee particular care must be taken not to insert.
these words. For the grant of an estate to two and the survivor of them, and the heirs if the
survivor, does not make them joint-tenants in fee, but gives them nn estate of freehold
during their joint lives, with a contingent remainder in fee to the survivor. Harg. &;
Butl. Co. Litt. 191, a., n. 1. Where there was a devise to three sisters for and during
their joint lives and the life of the survivor, to take as tenants in common, and not as
joint-tenants, remainder to trustees during the respective lives of the sisters, and the
life of the survivor, to preserve contingent remainders, and from and after their respective deceases and the decease of the survivor, remainder over; it was held that the sisters
took the estate as joint-tenants, to be regulated in ita enjoyment as a tenancy in cornmon or as tenants in common, with benefit of survivorship.
1 M. & S. 428. 'Vhere
testator devised the residue of his property to his daughters as tenants in common, and
afterwards made a codicil expressly for a particular purpose, but therebv also re-dovised
the residue to his daughters, omitting the words of severance, the codicil was construed
by the will, and they took as tenants in common. 3 Anstr. 727. Where the devise wal
to the use and behoof of the testator's niece A. and his nieces B. and C., and the Sill'
vivor and survivors of them, and the heirs of the body of such survivors, as tenants in
common and not as joint-tenants. it was held that under this devise A.• B.. and C. took
as tenants in common. 1 New Rep. 82. 'Vhen two or more purchase lands and pay in
equal proportions, a conveyance being made to them and their heirs. this is a Jointtenancy. But if they advance the money in unequal proportions, they nrc considered
in equity in the nature of partners; and if one of them die, the others have not hiS
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*First, they must have one and the same mterest.' One joint-tenant
cannot be entitled to one period of duration or quantity of interest in
lands, a-id the other to a different;
one cannot be tenant for life, and the other
for years ; one cannot be tenant in fee, and the other in tail.(c)
But if land be
limited to A. and B. for their lives, this makes them joint-tenants
of the freehold;
if to A. and B. and their heirs, it makes them joint-tenants
of the inheritance.Id)"
If land be granted to A. and B. for their lives, and to the heirs of A.; here A.
and B. are joint-tenants
of the freehold during their respective lives, and A. has
the remainder of the fee in severalty e or if land be given to A. and B., and t~e
heirs of the body of A.; here both have a joint-estate
for life, and A. hath il
several remainder in tuil.(e)T Secondly, joint-tenants
must also have a unity of
title; their estate must be created by one and the same act, whether legal or
illegal; as by one and the same grant, or by one and the same disseisin.C!)
Joint-tenancy
cannot arise by descent or act of law; but merely by purchase
or acquisition by the act of the party:
and, unless that act be one and the same,
the two tenants would have different titles; and if they had different titles, one
might prove good and the other bad, which would absolutely destroy the jointure
Thirdly, there must also be a unity of time j their estates must be vested at one
*181]

(.) Co. Utt. 188.
(J) UtI. ~ 27;.

-

(.) Ibid. ~ 285.
(I) Ibid. ~ 278.

share by survivorship, but are considered as trustees for the deceased's representative •.
I Eq. Ca. A.br. 291.-CUITTY.
• But two persons may have an estate in joint-tenancy for their lives, and yet have
several inheritances.
Litt. sect. 283,284. 1 Inst. 184, a. Cook vs. Cook, 2 Vern. 541,.
Cray vs. Willis, 2 P. Wms. 530. This is the case where an estate is granted in jointtenancy to persons and the heirs of their bodies, which persons cannot intermarry. See
post, p. 192. But in this case there is no division between the estate for lives and the
several inheritances, and the joint-tenants cannot convey away their inheritance.~ after
their decease. See post, note 7. The estate for lives and the inheritance are divided
only in supposition and consideration of law, and to some purposes the inheritance is
executed.
1 Inst. 182, b.-CHITTY.
6 Lord Coke says that if a rent-charge of 10l. be granted to A. and B., to have and to
hold to them two, viz., to A. till he be married, and to B. till he be advanced to a benefice,
they are joint-tenant.'! in the mean time, notwithstanding the limitations; and if A. die
before marriage, the rent shall survive to B. ; but if A.. had married, the rent should have
ceased for a moiety, et .sic e converso, on the other side. Co. Litt. 180, b. 2 Cruise Digest,
498.-CmTTY •
. a Lord Coke observes, "'Vhen land is given to two, and to the heirs of one of them,
he in the remainder cannot grant away his fee-simple, as hath been said." 1 Inst. 184.
b.; and see ante, note 5. Mr. Hargrave, in his note upon this passage, remarks that there
is a seeming difficulty in it; but he conceives lord Coke's meaning to be, that though
for some purposes the estate for life of the joint-tenant having the fee is distinct from,
und unmerged in, his greater estate, yet for granting it is not so, but both estates are
in that respect consolidated, notwithstanding the estate of the other joint-tenant;
and
therefore that the fee cannot, in strictness of law, be granted as a remainder, eo nomine,
and as an interest distinct from the estate for life. See the last note. But lord Coke
never meant that the joint-tenant having the fee could not in any form pass away the
fee subject to the estate of the other joint-tenant:
that would be a doctrine not only
contrary to the power of alienation necessarily 'incident to a fee-simple, but would be
inconsistent with lord Coke's own statement in another part of his commentary.
See
Co. Litt. 36;, b. The true signification of the passage cited at the commencement of
this note may be illustrated by what the same great lawyer lays down in Wiscot's case,
(2 Rep. 61, a.,) namely, that when an estate is made to several persons, and to the heirs
of one of them, he who hath the fee cannot grant over his remainder and continue i"
liv.self an estate jor life.-CHITTv.
T Blackstone's
expression is that" A. has the remainder in severalty in these cases." But,
Littleton says, "one hath a freehold and the other a fee-simple ;" and lord Coke, that
"they are joint-tenants for life, and the fee-simple or estate-tail is in one of them;" and,
thouElh he afterwards speaks of "him in remainder," his remarks show that it is not a
remainder properly so called, and that though a joint-tenancy for life subsists with all
the usual incidents, yet the estate of the joint-tenant who bas the fee is for many purposes (particularly that of alienation) an entire inheritance, not broken into a particular
estate and remainder thereon.
Vide Co. Litt. 184, b., and note 2 Ly Hargr.; et vide
Wisco\'s case, 2 Rep. 50, b.-STEPHEN.
lill'"
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and the same period, as well as by one and the same title. As in case of r.
present estate made to A. and B. j or a remainder in fee to A. and B. after a
particular estate j in either case A. and B. are joint-tenants of this present estate,
or this vested remainder. But if, after a lease for life, the remainder be limited
to the heirs of A. and B. j and during the continuance of the particular estate
A. dies, which vests the remainder of one moiety in his heir j and then B. dies,
whereby the other moiety becomes vested in the heir of B.: now A.'s heir and
B.'s heir are not joint-tenants of this remainder, but tenants in common j for
one moiety vested at one time, and the other moiety vested at another.tp)
*Yet where a feoffment was made to the use of a man, and such wife as [*189
he should afterwards marry. for term of their lives, and he afterwards
-'
married j in this case it seems to have been held that the husband and wife had
a joint-estate, though vested at different times :(h)' because the use of the wife's
estate was in. abeyance and dormant till the intermarriage j and, being then
awakened, had relation back, and took effect from the original time of creation •
Lastly, in joint-tenancy there must be a unity of possession. Joint-tenants arc
said to be seised per my et per tout, by the half or moiety, and by all: that is, they
each of them have the entire possession, as well of evcry parcel as of the whole{i)
They have not, one of them a seisin of one half or moiety, and the other of the'
other moiety j neither can one be exclusively seised of one acre, and his companion of another j but each has an undivided moiety of the whole, and not the
whole of an undivided moiety.(;) And therefore, if an estate in fee be given to
a man and his wife, they are neither properly joint-tenants, nor tenants in common: for husband and wife beinz considered as one person in law, they cannot
take the estate by moieties, but both are seised of the entirety, per tout, et non
per my: the consequence of which is, that neither the husband nor the wife cal)
dispose of any part without the assent of the other, but the whole must remain
to the survivor.(k)1°
(') Co. Lltt. 188.
(0) Dyer, 3-10. 1 Rep. 101.
<I) Lltt. ~ 288. I) Rep. 10.

(I) Quilibd leIu", t.wJ tl nihIl t.wt: .",IiC<!, INurn in
et rnhil separatim per at. Bract. t 6, tr, 6, Co 26
(4) Lltt. ~ 66li. Co. Lltt.1b •• Bro. Abr. t. cu. in ma,8.
2 Yern. 12Q. 2 Lev. 39.
amuJ'l.uni,

• The reason assigned in Gilbert's Treat. on Uses and Trusts (p. 71 of the original work,
or p. 134 of Mr. Sugden's greatly-improved edition) is as follows :-" Here the husband
has no property in the land, neither ju.s in re nor ad rem, but the feoffee has the whole
property, at first to the use of the husband only, and upon the contingency of marriage
to the use of them both entirely. .And this is the only rule of equity to support the
trust in the same manner the parties have limited it; and now it is executed by the statute in the same form as it was governed in equity." Mr. Sugden, in his note upon this
passage, observes that the point so laid down was not established without difficulty, and
that it seems questionable whether the ground of decision was not that the use resulted
to the feoffor till the marriage, and that upon the marriage the use declared arose, in
which case the husband and wife took the use limited to them at the same time, and not
at different periods. Mutton's case, 2 Leon. 223. Mr. Sugden adds, it is clear at this
day that persons may take as joint-tenants by way of use, although at different times.
Thus, suppose in a marriage settlement an estate to be limited to the children of the
marriage as joint-tenants in fee, on the birth of one child the whole vests in him, on
the birth of another, that child takes jointly with the former; and so on, if there are
twenty children. Stratton va. Best, 2 Br. 240.
And that it is a joint-claim by the same conveyance which makes joint-tenants, not
the time of vesting. has been held in various other cases. See Blamforde va. Blamforde,
3 Bulstr, 101. Earl of Sussex vs. Temple, 1 Lord Raym. 312. Aylor va. Chep, Cro.•Iae,
259. S. C. Yelv. 183. Oates vs. Jackson, 2 Str. 1172. Hales va. Risley, Pollexf. 373.
So, although some of the persons to whom an estate is limited are in by the common
law, and others by the statute of uses, yet they will take in joint-tenancy. Watts va. Lee,
Noy, 124. Sammes's case. 13 Rep. 54. .And lord Thurlow held that whether a settlement was to be considered as a conveyance of a legal estate or a deed to uses would make
no difference, and that in either case the vesting at different times would not necessarily
prevent the settled estate from being taken in joint-tenancy. Stratton vs. Best, 2 Br. 240.
-CUI TTY.

• But a grant to (not to the use of) a man and to such wife Ill! he should afterwards
marry vests the whole in the man; and when he afterwards marries, no estate whatever
vesta in the wife. 1 Rep. 101. 1 And. 42, 316. 5 Dy. 190, pl. 17, 1S.-ARCHBOLD.
10 5 Term Rep. 654.
And if a grant is made of a joint-estate to husband and wir.
535
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Upon these principles, of a thorough and intimate union of Interest and }l91tsession, depend many other consequences and incidents to the joiut-tennnt's
estate. If two joint-tenants let ~ verbal lease of their land, reserving rent to be
paid to one of them, it shall enure to both, in respect of the joint-revorsion.ljj"
If their lessee surrenders his lease to one of them, it shall also enure to both,
nocause of the privity, or relation of their estate.un)
On the same reason,
livery of seisin, made to one joint-tenant, shall enure to both of them :(n) and
the entry, or re-entry, of one joint-tenant is as effectual in law as if it were th9
act of both.(o) In all actions also relating to their joint-estate, one joint-tenant
cannot sue or be sued without joining the other.(pY1 But if two or more jointtenants be seised of an advowson, and they present different clerks, tho bishop
I) Co, LItt, 2U.
-)Ibid. 192.
~a) Ibid. ~9.

(0) Ibid. 319, 3M.
(p) 1~1d.195.

and a third person, the husband and wife shall have one moiety, and the third person the
other moiety, in the same manner as if it had been granted only to two persons. So, if
the grant is to husband and wife and two others, the husband and wife take one-third in
joint-tenancy.
Litt. ~ 231. But where an estate is conveyed to a man and a woman
who are not married together, and who afterwards intermarry, as they took originally by
moieties, they will continue to hold by moieties after the marriage. 1 Inst.187, b. Moody
V8. Moody, Amb. 649.
2 Cru, Dig. 511. 5 ib. 448.-CmTTY.
According to Mr, Preston's definition, tenancy by entireties is where husband and wife
take an estate to themselves jointly by grant, or devise, or limitation of use made to them
during coverture, or by a grant, &c. which is in fieri at the time of the marriage and completed by livery of seisin or attornment during the coverture. 1 Preston on Estates, 131.
So, if an estate be conveyed to husband and wife and a stranger, the husband and wife
will only take one moiety between them, and the stranger will take the other moiety.
Litt, s, 291. Johnson V8. Hart, 6 W. & S. 319. This estate pas several peculiarities,
Says C. J. Montague, in Plowd. 58, .. The husband has the entire use and the wife the entire
use; for there are no moieties between husband and wife." Hence it is termed tenancy
by entireties. The husband cannot forfeit or alien so as to sever the tenancy. They are
seised per tout and not per my. Neither can sever the jointure, but the whole must acc-ue lo the survivor. As the husband and wife cannot sue each other, they are not compellable to make partition.
But where an estate is conveyed to a man and woman who
are not married together, and who afterwards intermarry, as they took originally by
moleties, they will continue to hold by moieties after the marriage. There is nothing,
therefore, in the relation of husband and wife which prevents them from bemg tenants
ill common. There are great opinions in favour of the position that husband and wi(e
may by express words be made tenants in common by a gift to them during coverture.
2 Prest. on Abstr. 4l. 1 Prest. on Estates, 132. 4 Kent, 363. l Reed's Blackst, 470. The
(l.'5e of Stuckey V8. Keefe's Exrs., 2 Casey, 397, holds a contrary doctrine.
The acts of the legislatures of the various States abolishing joint-tenancies and converting them into tenancies in common have been construed not to extend to tenancies
by entireties.
Shaw et al. V8. Hearney et al., 5 Mass. 52l. Jackson V8. Stevens, 16 Johne,
110. Den d. Hardenbergh V8. Hardenbergh, 5 Halst, 42. Thornton V8. Thornton, 3
Rand. 179.--SHARswooD.
11 Per Abbott, C. J.
.. It is clear that if there be a joint-lease by two tenants in cornmon, reserving an entire rent, the two may join in an action to recover the same; but
if there be a separate reservation to each, then there must be separate actions." 1i B. &.
A. 851. .. If there were originally ajoint letting by parol, and afterwards one of the two
f;iv~ notice to the tenant to pay him separately, and his share be paid accordingly, this
18 evid~nce of a fresh separate demise of his share, and he must sue separately."
Id. ibid.
-CBITTY.
12 See last note.
If four joint-tenants jointly demise from year to year, such of them
lIB give notice to quit may recover their several shares in ejectment on their several demises. 3 Taunt. 120.-CHITTY.
Until very recently, the possession of one joint-tenant was the pos..session of the other
or others; but this is altered by the 3 & 4 W. IV. c.27, s. 12, by which it is enacted that
where one or more of several persons entitled to any land or rents as joint-tenants have
been in possession or receipt of the entirety, or more than his or their undivided share
or shares of such land or of the profits thereof, or of such rent, for his or their own
benefit: or for the benefit of any person or persons other than the person or PllrSOI\Sentitled to the other share or shares of the same land or rent, such possession or receipt
shall not be deemed to be the possession or receipt; of or by such person or Pllf/!OJlllQr
'I.Ily of them.-STEwART.
~~6
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may refuse '.0 admit eith cr ; because neither joint-tenant hath a several [*188
right of patronage, but each is seised of *the whole; and if they do not
both agree within six months, the right of presentation shall lapse. But the
ordinary may, if he pleases, admit a clerk presented by either, for the good of
tho church, that divine service may be regularly performed; which is no more
than he otherwise would be entitled to do, in case their disagreement continued,
so as to incur a lapse: and, if the clerk of one joint-tenant be so admitted, this
shall keep up the title in both of them; in respect of the privity and union of
their e~tate.(q) Upon the same ground it is held, that one joint-tenant cannot
have all action against another for trespass, in respect of his land :(r) for each
hat' an equal right to enter on any part of it. But one joint-tenant ill not capable
by himself to do any act which may tend to defeat or injure the estate of the
other;13 as to let leases, or to grant eopyholds :(s) and if any waste be done,
which tends to the destruction of the inheritance, one joint-tenant may have an
action of waste against the other, by construction of the statute Westm. 2. c.
22.(t) So too, though at common law no action of account lay for one jointtenant against another, unless he had constituted him his bailiff or receiver,(u)
yct now by the statute 4 Anne, c. 16, joint-tenants may have actions of account.
against each other, for receiving more than their due share of the profits of the
tenements held in joint-tenancy."
From the same principle also arises the remaining grand incident of jointestates; viz., the doctrine of survivorship: by which when two or more persons
are seised of a joint estate, of inheritance, for their own lives, or pur auter vie, or
are jointly possessed of any chattel-intereet, the entire tenancy upon the de.
cease of any of them remains to tho survivors, and at length to tho last sur
vivorj and he shall be ontitled to the whole estate, whatever it be, whether an
inheritance, or a common freehold only, or even a less ostate.(w)13 This is tho
natural and regular consequence of the union and entirety of their interest,
The interest of two joint-tenants *is not only equal or similar, but also [*184
is one and the same. One has not originally a distinct moiety from the
other; but, if by any subsequent act (as by alienation or forfeiture of either) the
interest becomes separate and distinct, the joint-tenancy instantly ceases. But,
while it continues, each of two joint-tenants has a concurrent interest in the
(9) Co. Litt. 185.
(r) 3 Leon. 262.
(.) 1 Leon. 23J.
13

(I) 2 Inot. 403.
(_) Co. Lilt. 200.
(") Litt. N 280, 2!!1.

In consequence of the right of survivorship among joint-tenants, all charges mad"

fly a joint-tenant on the estate determine by his death, and do not affect the survivor,
fur it is a maxim of law that jus accrescendi prafertur oneribus, 1 Inst. 185,a. Litt. sect. 286

But if the grantor of the charge survives, of course, it is good. Co. Litt. 184, b. So, il'
one joint-tenant suffers a judgment in an action of debt to be entered up against him,
and dies before execution had, it will not be executed afterwards; but if execution be
sued in the life of the cognizor, it will bind the survivor. Lord Abergavenny's case, 6
Rep. 79. 1 Inst. 184, a.
There is, however, one exception to the rule that joint-tenants cannot charge th"
estate in any way so as to affect the interests of the survivors; for instance, if there are
two joint-tenants in fee, and one of them makes a lease for years to a stranger, it will be
good against the survivor, even though such lease is not made to commence till after the
death of the joint-tenant who executed it, because the grant of a lease is a disposition
of the land, made at the time of such grant, though possession is not then given. Co.
Litt. 185, a. Litt. s. 289. Whittock V.I. Horton, Cro. Jac. !H. Clerk va. Turner, 2 Vern.
323

-CIlITTY.

This action is now scarcely ever brought; but the established practice is to apply to
a court of equity to compel an account,-which is also the jurisdiction generally resorted
to in order to obtain a partition between joint-tenants and tenants in common. Com
Dig. Chanco 3 V. 6 and 4 E. Mitf. 109.-CIlRISTlAN.
13 Our author, however, will instruct us, in 1\ subsequent part of this book, (ch. 25, p.
lt99,) that, "for the encouragement of husbandry and trade, it is held that stock on a
farm, though occupied jointly, and also a stock used in a joint undertaking, by way of
partnership in trade, shall always be considered as common and not as joint property;
and there shall be ro survivorship therein." See Jackson va. Jackson, 9 Ves. 596.1<
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whole; and therefore on the death of his eompanlor., the sole interest in the
whole remains to the survivor. For the interest which the survivor originally
had is clearly not devested by the death of'his companion; and no other person
can now claim to have a joint-estate with him, for no ono can now have an interest
ill tho whole, accruing by tho same title and takin~ effect at the same time
with his own; neither can anyone claim a separate interest in any part of the
tenements; for that would be to deprive the survivor of the right which he las
in all and every part. As therefore the survivor's original interest in the whole
still remains; and as no one can now be admitted, either jointly or severally, to
any share with him therein; it follows, that his own interest must now be entire
and several, and that he shall alone be entitled to the whole estate (whatever it
be), that was created by the original granU6
This right of survivorship is called by our ancient authors(x) the jus accrescendi, because the right upon the death of one joint-tenant accumulates and increases to the survivors: or, as they themselves express it, "pars illa communis
accrescit superstitibus, de persona in personam, usque ad ultimam superstitem:" And
this jus accrescendi ought to be mutual; which I apprehend to be one reason
why neither the king,(y) nor any corporation,(z) can be a joint-tenant with a
private person. For here is no mutuality: the private person has not even the
remotest chance of being seised of the entirety by benefit of survivorshipj for
the king and the corporation can never die."
*185]
*3. We are, lastly, to inquire how an estate in joint-tenancy may btl
severed and destroyed. And this may be done by destroying any of it.i
constituent unities. 1. That of time, which respects only the ()riginal commencement of the joint-estate, cannot indeed (being now past) b"l affected b.V
any subsequent transactions. But, 2. The joint-tenant's estate may be destroyed
without any alienation, by merely disuniting their possession. For joint.
tenants being seised per my et per tout, every thing that tends to narrow that
interest, so that they shall not be seised throughout the whole and throughout
every part, is a severance or destruction of the jointure.
And therefore, if two
joint-tenants agree to part their lands, and hold them in severalty, they are no
longer joint-tenants: for they have now no joint-interest in the whole, but only
a several interest respectively in the several parts. And for that reason also,
the right of survivorship is by such separation destroyed.(a)
By common law
all the joint-tenants might agree to make partition of the lands, but O'1eof them
could not compel the other so to do :(b) for this being an estate originally
created by the act and agreement of the parties, the law would not permit any
one or more of them to destroy the united possession without a similar universal
consent. But now by the statutes 31 Hen. VIII. c. 1, and 32 Hen. VIII. c. 32.
(0) Brocton, L 4, t. 3, e. 9, ~ 3. Fleta, 1.3, c. 4.
(,) Co. Litt. 190. FlOCh, L. 83.
(.) 2 Lev. 12.

(0) Co. Lltt.1SS, 193.
(6) Lltt. i 290.

n It is verv well settled that real estate may. by special agreement between partners
in trade. be brought into the common stock and considered as personal property, so far
as concerns themselves and their heirs and personal representatives.
McDermot vs.
Lawrence, 7 S. & R. 438. In partnership, the ju8 accrescendi never existed in equity as
between the partners. The legal title is still held to vest in the survivor. He ill entitled
to the possession of all the property of the partnership, is alone entitled to sue for and
recover choses in action belonging to the partnership; yet he is a trustee for the estate
of his deceased partner as to his share, and may be compelled to account. Deloney va.
Hutcheson. 2 Randolph, 183. McAllister vs. Montgomery. 3 Heyw. 94.-8HARSWOOD.
17 Mr. Christian quotes lord Coke, who says, "There may be joint-tenants,
though there
~J(\ not equal benefit of survivorship:
as, if a man let lands to A. and B. during the life
of A., if B. die, A. shall have all by survivorship; but if A. die, B. shall have nothing,"
(Co. Litt. 181;) and remarks, "The mutuality of survivorship does not therefore appear
to be the reason why a corporation cannot be a joint-tenant with a private person; for
two corporations cannot be joint-tenants together; but whenever a joint-estate is granted
to them, they take as tenants in common." Co. Litt. 190. But there is no survivorship
of a capital or a stock in trade among merchants and traders. for this would be ruinous
to the family of the deceased partner; and it is a legal maxim. ju8 accrescendi inter I7l"'J ' ••
totes pr:obeneficia commercii locvn; non habet. Co. Litt. 182. See p. 399, post.-CnnTY.
.
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joint-tenants, either of inheritances or other less estates, are compellable by writ
of partition to divide their lands.(c) 3. The jointure may be destroyed by destroying the unity of title. As if one joint-tenant nlienes and conveys his estate
t') a third person: here the joint-tenancy is severed, and turned into tenancy in
common;(d) for the grantee and the remaining joint-tenant hold by different
titles, (one derived from the original, the other from the subsequent, grantor,)
though, till partition made, the unity of possession continues." But a devise
of one's share by will *is no severance of the jointure :18 for no testa*186
mcnt takes effect till after the death of the testator, and by such death [
the right of the survivor (which accrued at the original creation of the estate,
und has therefore a priority to the other)(e) is already vested.(f)2° 4. It may
also be destroyed by destroying the unity of interest. And therefore, if there
be two joint-tenants for life, and the inheritance is purchased by or descends
upon either, it is a severance of the jointure ;(9) though, if an estate is originally
limited to two for life, and after to the heirs of one of them, the freehold shall
remain in jointure, without merging in the inheritance; because, being created
by one and the same conveyance, they are not separate estates, (which is
requisite in order to a mergor.) but branches of one entire estate.(h) In like
manner, if a joint-tenant in fee makes a lease for life of his share, this defeats
the jointure:(t) for it destroys the unity both of title and of interest. And,
whenever or by whatever means the jointure ceases or is severed, the right of
survivorship, or jus accrescendi, the same instant ceases with it.(k) Yet, if ona
of three joint-tenants alienos his share, the two remaining tenants still hold
their parts by joint-tenancy and survivorship :(l) and if one of three jointtenants release his share to one of his companions, thouI?h the joint-tenancy lS
destroyed with regard to that part, yet the two remaining parts are still held
in jointure ;(m) for they still preserve their original constituent unities. But
when, by an act or event, different interests are created in the several parts of
the estate, or they are held by different titles, or if merely the possession is
separated; so that the tenants have no longer these four indispensable properties, a sameness of interest, and undivided possession, a title vesting at one and
the same time, and by one and the same act or grant; the jointuro is instantly
dissolved.
('j Thus, by the civil law, ""'00 inrit ... compdlituT ad
c"mmunimwl..
Ff.l2, 6, 26, l4. And again, Si """ omlUl
qui Tem communtm Itabolt, sid cull e» !ttlJ dir:idere d.t.siderant;
judl",um inter w. accipi pvU.t. Ff. 10, 3, 8.
(") Litt. ~ 291.
1
Jus accrescendi preferiur ultin~ .oIuntati. Co. Litt.

"00

J:!

(I) Lltq

287.

(.j Cro. Eli •• 470.
(l) 2 Rep. 00. Co. Lltt. 182(I) Litt. ~ 302, 303(I) N.hirtk re accrercit d, qui niha in
accr"''':rel habet. Co. Utt. 188.
(I) Lltt·l 294.
(-) Ibid. i 30!.

N

quando.fU'

18 When an estate is devised to A. and B., who are strangers to, and have no connection with, each other, the conveyance by one of them severs the joint-tenancy and
passes a moiety; but per Kenyon, Ch. J., it has been settled for ages that, when the
devise is to husband and wife, they take by entireties and not by moieties, and the husband alone cannot by his own conveyance, without joining his wife, devest the estate of
the wife. 5 T. R. 654. If five trustees be joint-tenants, and if three execute a conveyance, it will sever the joint-estate and create a tenancy in common, ann the person to
whom the conveyance was made may recover three-fifths in ejectment. 11 East, 288.CHITTY.

It A covenant by a joint-tenant to sell, though it does not sever the joint-tenancy at
law, will do so in equity, (Browne es, Raindle, 11 Ves. 257. Hinton vs. Hinton, 2Ves. Sr.
63!!;)provided the agreement for sale be one of which a specific performance could be
enforced. Patriehe va. Powlett, 2 Atk. 54. Hinton V8. Hinton, 2 Ves. Sr. 634.-CHlT'!'Y.
20 A joint-tenant wishing to devise his estate must first sever it, which may be done hy
a commission,upon bill filed, from the lord chancellor, in the nature of the common-law
writ. And if a joint-tenant of real property devises his interest in premises, anti after
execution of the will there is a partition of the estate, the testator's share cannot pass by
the devise unless there is a republication of the will subsequent to the partition, (3 Burr.
14S8. Amb, 617;) for a joint-tenant is not enabled to devise his estate by the statute of
wills, 32 Hen. VIII. c. I, explained by 34 & 35 Hen. VIII. c. 5 118 tenants in common
and coparceners. But if a tenant in common devises his estate, a subsequent partltior
i.s not a revocation of the will. 3 P. Wms. 169.-CHITTY.
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*In general it is advantageous for the joint-tenants to dissolve tho
jointure; since thereby tho .right of survivorship is taken away, and
each may transmit his own part to his own heirs. Sometimes, however, it is
disadvantageous to dissolve the joint-estate:
as if there be joint-tonants for life,
and they make partition, this dissolves tho jointure; and, though before they
each of them had an estate in the whole for their own lives and the life of their
companion, now they have an estate in a moiety only for their own lives
merely; and on the death of either, the reversioner shall enter on his moiety.(n)
Anc.l therefore if there be two joint-tenants
for life, and one grants a"\yay his
part for the life of his companion, it is a forfeiture:(o) for, in the first place, by
tho sercranee of tho jointure he has given himself in his own moiety only an
estate for his own life; and then he grants tho same land for the life of another;
which grant, by a tenant for his own life merely, is a forfeiture of his estate:(p)
for it is creating an estate which may by possibility last longer than that which
he is legally entitled to.
III. An estate held in coparcenary is where lands of inheritance descend from
the ancestor to two or more persons.
It arises either by common law or particular custom. By common law: as where a person seised in fee-simple or in
fee-tail dies, and his noxt heirs are two or more females, his daughters, sisters,
aunts, cousins, or their representativese
in this case they shall all inherit, as
will bo more fully shown when we treat of descents hereafter ; and those cohoirs are then callod coparceners ; or, for brevity, parceners only.(q) Parceners
by particular custom are where lands descend, as in gavelkind, to all the males
in equal degree, as sons, brothors, uncles, &c.(r) And, in either of these cases,
all the parceners put together make but one heir, and have but ono estate
among them.(s)
*188
*Tho properties of parccnors are in some respects liko those of joint] tenants; they having the same unitios of interest, title, and possession.
They may sue and bo sued jointly for matters relating to their own lands jet)
and the entry of one of them shall in some cases enure as the entry of' them
all.(u) They cannot have an action of trespass against each other; but herein
they.differ from joint-tenants, that thoy are also excluded from maintaining an
action of waste;(w) for coparconers could at all times put a stop to any waste
by writ of' partition, but till tho statute of Henry the Eighth joint-tenants
had
no such power. Pnrceners also differ materially from joint-tenants
in four
other points.
1. They always claim by descent; whereas joint-tenants always
claim by purchase.
Therefore, if two sisters purchased lands to hold to them
and their heirs, they are not parceners, but jomt-tenants;(x)
and hence it likewiso follows, that no lands can bo held in coparcenary, but estates of inheritance, which are of a descendible nature; whereas not only estates in fee and in
tail, but for life or years, may bo hold in joint-tenancy.
2. There is no unity
of time necessary' to an estate in coparcenary.
For if a man had two daughters,
to whom his estate descends in coparcenary, and one dies before the other; the
surviving daughter and the heir of the other, or when both are dead, their two
heirs are still parceners;(y)
the estates vesting in each of them at different
times, though it be the same quantity of interest, and held by the same title.
3. Parceners, though they have a unity, have not an entirety of interest.
They
are properly entitled each to the whole of a distinct moicty;(z) and of course
there is no jus accrescendi, or survivorship between them: for each part deseends severally to their respective heirs, though the unity of possession continues, And as long as the lands continue in a course of descent, and united in
possession, 80 long are the tenants therein, whether male or female, called
t189] parceners.
But if *the possession be once severed by partition, they
are no longer parceners, but tenants in severalty; or if one parcener
(..) 1 Jones, M.

(O} 4 Leon. 237.

(. Co. Lltt. ~2.
C' Llttj!2-11, 2-i2.
C') Ibid. 265.
(0) Co. tt. 163.

(I) Ibid. 1M.
(0) Ibid. 188, 243.
(w)2 Inst. 403.
Co)Lltt. l ~4.
C') Co. Lltt.1M, 11'.
(-) Ibid. 163, 1M.
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alienes her share, though no partition be made, then ate the lands no longer
held in coparcenary, but ill common.(a)21
Parceners are so called, saith Littleton,(b) because they may be constrained
to make partitions" And he mentions many methods of making it;(c) four of
which are by consent, and one by compulsion.
The first is, where they agree
to divide the lands into equal parts in sevcralty, and that each shall have such a
determinate part. The second is, when they agree to choose some friend to
make partition for them, and then the sisters shall choose each of them her part
according to seniority of age j or otherwise, as shall be agreed.
The privilege
of seniority is in this case personal j for if the eldest sister be dead, her issue
..hall not choose first, but the next sister. But, if an advowson descend in
coparcenary, and the sisters cannot agree in the presentation, the oldest and
her issue, nay, her husband, or her assigns, shall present alone, before the
younger.(d)'"
And the reason given is, that the former privilege, of priority in
choice upon a division, arises from an act of her own, the agreement to make
partition; and therefore is merely personal: the latter, of presenting to the
living, arises from the act of the law, and is annexed not only to her person,
but to her estate also. A third method of partition is, where tho eldest divides,
and then she shall choose last; for the rule of law is, cujus est divisio, alterius est
electio. The fourth method is, where the sisters agree to cast lots for their
shares. And these are the methods by consent. That by compulsion is, where
one or more sue out a writ of partition against the others; whereupon the sherifl
shall go to the lands, and make partition thereof by the verdict of a jury there
impanelled, and assign to each of the parceners herpnrt, in severalty.(e)
But
there are some things *which are in their nature impartible.
The man- [*190
sion-house, common of estovers, common of piscary uncertain, or any
other common without stint, shall not be divided; but tho eldest sister, if she
pleases, shall- have them, and make the others a reasonable satisfaction in other
)arts of the inheritance: or, if that cannot be, then they shall have the profits
of the thing by turns, in the same manner as they take the advowson.Ij")
There is yet another consideration attending the estate in coparcenary;
that
if ono of the daughters has had an estate given with her in frankmarriaqe by
her ancestor, (which we may remember was a species of estates-tail, freely
givon by a relation for advancement of his kinswoman in marriage,)(g) in this
case, if lands descend from. the same ancestor to her and her sisters in fee-simple,
she or her heirs shall have no share of them, unless they will agree to divide
the lands so given in frankmarriage
in equal proportion with the rest of tho
lands descending.( h) Thh, mode of division was known in tho law of' the Lornbards ;(i) which directs the woman so preferred in marriage, and claiming her
(0)

Lltt.

f 309.

(1, ~ 211.
(. 1213

-

to 261.
Lltt. 166. 3 Rep. 22.
(.) By statute 8 &; 9 W. III. c. 31, an easier method of carryIng on the proceedings on n wnt of parfitfou, of lands
I ) Co.

held either In Jolnt-ten:mcy, parceJLvy, or common, tban
wns need at the common I••w, I.chalked out and presided
(/\ Co. Lilt. 161, 11>5.
(. See page us,
(' Bracton,l. 2, c. at. Lltt. f 266 to Zl3.
(i) L.2, t. H, c. IS.

21 By the 3 &; 4 W. IV. c. 27, ~ 12, the same provision is made with respect to the possession of one. coparcener as has already been mentioned with respect to that of a jointtenant. Ante, p. 182,n.-STE\VART.
2"lOiparceners
may convey to each other both by feoffment and by release, because
their seisin to some intents is joint, and to some several. Co, Litt. 200, b. Whereas
joint-tenants can release to but not enfeoff each other, because the freehold is joint. Ibid.
And one tenant in cammon may enfeoff his companion, but not release, because the freehold is several. Ibid.
Such partitions are. now usually made by means of a bill in chancery, in the same
manner as partitions between joint-tenants. And it is said, in a modern case, that it
was probably in consequence of the stat. 31 HE'n. VIII. c. 1 that the court of chancery
ASSumedthis jurisdiction, 2 Ves. Jr. 125. Cruise's Dig. 2 vol. 547. See page 183, n.
Parcenors of a copyhold cannot make partition without the sanction of the lord. P. 41
Eliz. B. R. Fuller, Hal. MSS.-CIIITTY.
23 It has been doubted whether the grantee of the eldest sister shall have the first and
sole presentation after death, (liarg. Co. Litt. 266;) but it was expressly determined il'
£wour of such a grantee in 1 VI's. :HO. ReA Rum's Ec, Law, 2·vol. 15.-CHrTTY.
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share of the inheritance, mittere in confusum cum sororiinu, quantum pater aut frater
ei dederit, quando ambulaverit ad maritum. With us it is denominated bringing
those lands into hotch-pot :(k) which term I shall explain in the very words of
Littleton :(l) "it seemeth that this word hotchpot, is in English a pudding; for
in a pudding i..not commonly put one thing alone, but one thing with other
things together:'
By this housewifely metaphor our ancestors meant to inform
us(m) that the lands, both those given in frankmarriage and those descending
in fee-simple, should be mixed and blended together, and then divided in equal
portions among all the daughters.
But this was left to the choice of the donee
in frankmarriage e and if she did not choose to put her lands into hotch-pot, she
;191] was presumed to be sufficiently *provided for, and the rest of the inheritance was divided among her other sisters. The law of hotch-pot took
place then only when the other lands descending from the ancestor were feesimple; for if they descended in tail, the donee in frankmarringe was entitled
to her share, without bringing her lands so given into hotch-pot.(n)
And the
reason is, because lands descending in fee-simple are distributed, by the policy
of law, for the maintenance of all the daughters; and if one has a suffieient provision out of the same inheritance, equal to the rest, it is not reasonable that
she should have more: but lands, descending in tail, are not distributed by the
operation of the law, but by the designation of the giver, per formam doni: it
matters not therefore how unequal this distribution may be. Also no lands, but
such as are given in frankmarriage, shall be brought into hotch-pot; for no others
are looked npon in law as given for the advancement of the woman, or by way
of marriage-portion.(o)
And therefore, as gifts in frankmarriage are fallen
into disuse, I should hardly have mentioned the law of hotch-pot, had not this
method of division been rcvivcd and copied by the statute fbr distribution of
personal estates, which we shall hereafter consider at large.
The estate in coparcenary may be dissolved, either by partition, which disunites the possession; by alienation of one parcener, which disunites the title,
and may disunite the interest; or by the whole at last descending to and vesting in one single person, which brings it to an estate in severalty.
IV. Tenants in common are such as hold by several and distinct titles, but by
unity of possession; because none knoweth his own severalty, and therefore
they all occupy promiscuously.(p)
This tenancy therefore happens where
there is a unity of possession merely, but perhaps an entire disunion of interest,
of title, and of time. For if there be two tenants in common of lands, one may
hold his part in fee-simple, the other in tail, or for life; so that there is no
;'199] *necessary unity of interest: one may hold by descent, the other by
. "" purchase; or the one by purchase from A., the other by purchase from
B.; so that there is no unity of title; one's estate may have been vested fifty
years, the other's but yesterday; so there is no unity of time. The only unity
there is, is that of possession: and for this Littleton gives the true reason,
because no man can certainly tell which part is his own: otherwise even this
would be soon destroyed.
Tenancy in common may be created, either by the destruction of the two
other estates, in joint-tenancy and coparcenary, or by special limitation in n
deed. By the destruction of the two other estates, I mean such destruction as
does not sever the unity of possession, but only the unity of title or interest,
As, if one of two joint-tenants in fcc alicnes his estate for the life of the alienee,
the alienee and the other joint-tenant are tenants in common; for they have
now several titles, the other joint-tenant by the original grant, the alienee by
the new alienation ;(q) and they also have several interests, the former jointtenant in fee-simple, tIle alienee for his own life only. So, if one joint-tenant
gives his part to A. in tail, and the other gives his to B. in tail, the donees are
tenants tn common, as holding by different titles and conveyances.(r)
If one
'If two par(eners alienes, the alienee and the remaining parcener are tenants in
<Ir}
(I)

Britton,

1267.

,-) L1tt.
-) Ibid.

Co

72.

l 268.
f 274.

(0) Ibld.l276.
(p) Ibid. 292(t) Ibid. 293.
(P) Ibid. 19:;'

CHAP.

12.1

O}l'

'l'HINGS.

1!J2

common ;(8) because they hold by different titles, the parcener by descent, the
alienee by purchase.
So likewise, if there be a grant to two men, or two women,
and the heirs of their bodies, here the grantees shall be joint-tenants of the lireestate, but they shall have several inheritances; because they cannot possibly
have one heir of their two bodies, as might have been the case had the limitation been to a man and woman, and the heirs of their bodies begotten :(t) nnd
in-this, and the like cases, their issue shall be tenants in common; because they
must claim by different titles, one as heir of A., and the other as heir of B.; and
those two not titres by *purehase, but descent. In short, whenever an [*193
estate in joint-tenancy or coparcenary is dissolved, so that there be no
partition made, but the unity of possession continues, it is turned into a tenancy
m common.
A tenancy in common may also be created by express limitation in a deed 1
but here care must be taken not to insert words which imply a joint-estate; and
then if lands be given to two or more, and it be not joint-tenancy, it must be a
tenancy in common. But the law is apt in its constructions to favour joint.
tenancy rather than tenancy in eommon;( u) because the divisible services issuing from land (as rent, &c.) are not divided, nor the entire sorvlces (as fealty)
multiplied, by joint-tenancy,
as they must necessarily be upon a tenancy in
common. Land given to two, to be holden the one moiety to one, and the
other moiety to the other, is an estate in common;(w) and, if one grants to
another half his land, the grantor and grantee are also tenants in common :(x)
because, as has been before(y) observed, joint-tenants do not take by distinct
halves or moieties; and by such l;Vants the division and severalty of the estate
is so plainly expressed, that it is Impossible they should take a joint-interest in
the whole of the tenements.
But a devise to two persons to hold jointly and
severally, is said to be a joint-tenancy;(z)
because that is necessarily implied in
the word" jointly," the word" severally" perhaps only implying the power of
partition: and an estate given to A. and B., equally to be divided-between them,
though in deeds it hath been said to be a jOint-tenaney,(ayt (for it implies no
more than the law has annexed to that estate, viz., divisibIlity,)(b) yet in wills it
is certainly a tenancy in common;(c) because the devisor may be presumed to
have meant what is most beneficial to both the devisees, though his meaning is
imperfectly expressed." And this nicety in the wording of grants makes it the
most usual as well as the safest way, when a tenancy in common *is [*19,1
meant to be created, to add express words of exclusion as well as
(I) Litt.309.
(.) Ibid. 283.
(0) Salk. 392.
(-) Litt. l 298.
(0) Ibid. 299.

(r) See page 182.
(I) Popb. b2.
(I) 1 I:q. o,

Abr. 291.
(t) 1 P. Wms. 11.
(I) 3 Rep. 39. 1 Ventr. 32.

U In qaskin es, Gaskin, M. 18 Geo. III., as reported in Cowper, Aston, J., said that the
words "equally to be divided between them" had been adjudged a tenancy in common even in
a deed -ARCHBOLD.
Z5 In ancient times joint-tenancy was favoured by the courts of law, because it wa..
mort) convenient to the lord and more consistent with feudal principles; but these
reasons have long ceased, and a joint-tenancy is now everywhere regarded, as lord
Cowp'ersays it is in equity, as an odious thing. 1 Salk. 158. In wills, the expressions
equally to be divided, share and share alike, respectively, between and amongst, have been held to
create a tenancy in common. 2 Atk. 121. 4 Bro. 15. 1 Cox's P. Wms. 14. I should
have but little doubt but the same construction would now be put upon the word st;!}emlly,
which seems peculiarly to denote separation or division. But these words are only evidence of intention, and will not create a tenancy in common when the contrary from
other parts of the will appears to be the manifest intention of the testator. 3 Bro. 215.
The words equally to be divided make a tenancy in common in surrenders of copyholds,
and also in deeds, which derive their operation from the statute of uses. 1 P. Wms. 14.
1 Wils. 341. 2 Yes. 257. And though lord Hardwicke seems tc be of opinion, in 1 Yes.
165,2 Yes. 257, that these words are not sufficient to create a ~enancy in common-law
conveyances, yet I am inclined to think that in such ~ case nothing. bu~ invincible
authority would now induce the courts to adopt that opImon and to decide In favour of'
ajoint-tenancy.-CHRISTIAN.
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description, and limit the estate to A. and B., to hold as tenants in common, and

not as joint-tenants.
As to the incidents attending a tenancy in eommon: tenants in common (like
joint-tenants) are compellable by the statutes of Henry VIII. and William IT] ,.
before mentioned,(d) to make partition of their lands; which they were not at'
common law. They properly take by distinct moieties, and have no entirety
of interest; and therefore there is no survivorship between tenants in common."; Their other incidents are suoh as merely arise from the unity of posses.
sion; am1 are therefore the same as appertain to joint-tenants merely upon
that aceount: such as being liable to reciprocal actions of waste, and of account,
by the statutes of Westm. 2, c. 22, and 4 Anne, c. 16. For by t110common law
no tenant in common was liable to account with his companion for embezzling
the profits of the estate ;(e) though, if one actually turns the other out of possession, an action of ejectment will lie against him.(f)21 But, as for other incidents of joint-tenants, which arise from the privity of title, or the union and
entirety of interest, (such as joining or being joined in actions,(g) unlcss in the
case where Borneentire or indivisible thing is to be recovered,)(h) these are not
applicable to tenants in common, whose interests are distinct, and whose titles
'ire not joint but several."
\"l Pages ies and 189.
(II Lilt. f 311.

-----

('J Co. Lltt. 199.
~) Ibid. 200.

:0

(OJ Co. Lilt. 197,

.. But a tenancy
common with benefit of survivorship may exist without being a
joint-tenancy, became survivorship is not the only characteristic of a 'joint-tenancy. Per:
Bayley, J., 1 M. & S. 435.-CmTTY.
21 But adverse possession, or the uninterrupted
receipt of the rents and profits,-no
demand being made by co-tenant, or, if made, refused, and his title denied,-is now held
to be evidence of an actual ouster. :And where one tenant in common has been in
undisturbed possession for twenty years, in an ejectment brought against him by the cotenant the jury will be directed to presume an actual ouster, and consequently to find a
verdict for the defendant, the plaintiff's right to recover in ejectment after twenty years
being taken away by the statute of limitations. Cowp. 217. But the statute always
receives a strict construction in favour of the claimant: therefore presumptions are
against adverse possession, as between privies. 2 Bos. & Pul. 542. If a lessee of two
tenants in common pay the whole of the rent to one after notice from the other to pay
them each a moiety, the tenant in common who gave such notice may distrein for his
share. Harrison VS. Ornby, 5 T. R. 246. 5 Bar. & Ald. 851.
An action of ejectment is maintainable by one of two tenants in commori who had
agreed to divide their property, if after such agreement the defendant who held under
both as occupier pay rent under a distress to such co-tenant alone; and it is no defence
to such action that the deed of partition between the co-tenants had not been executed.
3 Moore, 229. Brod. & B. 11 S. C.; and see 5 Bar. & Ald. 851.-CHITTY.
28 The rule which determines
whether tenants in common should sue jointly or severally is founded upon the nature of their interest in the matter or thing which is the
cause of action.
For injuries' to their common property, as trespass quare clausum
fregit, or a nuisance, &c., or the recovery of any thing in which they have a common
right, as for rent reserved by them, or waste upon a lease for years, they should all be II
party to the action; but they must sue severally in a real action generally, for they have
several titles. Com. Dig. Abatement, E. 10. Co. Litt. 19;. But if waste be committed
where there is no lease by them all, the action by one alone is good. 2 Mod. 62. But
one tenant in common cannot-avow alone for taking cattle damage feasant, but he ought
also to make cognizance as bailiff of his companion.
2 Hen. Bla, 386. Sir Wm, Jones
Rep. 253.-CHlTTY.
By the 3 & 4 W. IV. c. 27, s. 12, the same provision is made with respect to-the poesession of one tenant in common as has already been mentioned with respect to that
of a joint-tenant.
Ante, p. 182, n.; and see as to the construction of this clause Doe II.
Calley vs. Taylorson, 3 Per. & Dav. 539.-STEWART.
_
An entry or possession by one tenant in common enures to the benefit of his C!r
tenants, not only as concerns themselves, but as concerns strangers.
Carutherses, Dunning, 3 S. &; R. 38l. There may be cases, however, in which the entry or possession of
one-tenant in common may amount to an ouster, so as to give him on the one hand the'
advantage of an adverse holding, and, on the other hand, entitle his co-tenant to treat
him as a stranger and trespasser. What, then, amounts to such an ouster? It must'be
by some clear, positive, and unequivocal act, amounting to an open denial of-their right
544
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Estatee in common can only be dissolved two ways: 1. By uniting all the titles
an i interests in one tenant, by purchase or otherwise; which brings the whole
to one severalty: 2. By making partitions between the several tenants in common,
which gives them all respective severalties.
For indeed tenancies in common
differ in nothin~ from sole estates but merely in' the blending and unity of POBsession. .And this finishes our inquiries with respect to the nature of estates.

CHAPTER

xm,

OF THE TITLE TO TIII~GS

THE foregoing

chapters

having

REAL, IN GENERAL.

been principally

employed

in defining the

nature of things real, in describing the tenures by which theymay be holden,
and in distinguishing the several kinds of estate or interest that may be had
therein; I now come to consider, lastly, the title to things real, with the manner
of acquiring and losing it.
A title is thus defined by Sir Edward Cokc:( a)-Titulus estjusta causa possidendi
id quod nostrum est: or, it is the means whereby the owner of lands hath the
just possesslon of his property.
Thcre are several stages or degrees requisite to form a complete title to lands
and tenements,
We will consider them in a progressive order.
1. The lowest and most imperfect degree of title consists in the mere naked
possession, or actual occupation of the estate, without any apparent right, or
any shadow or pretence of right, to hold and continue such possession. 1:'his
Co) 1 Inst. 345.

and putting them out of the seisin. Such ouster will not be presumed merely from bis
taking the rents and profits, (unless after the lapse of a very great length of time,) hut
must be proved by decisive acts of a hostile character. 'Vatson vs. Gregg, 10 'Vatts, 289.
:hlere declarations will not answer the purpose. Hall vs. Matthias, 4 W. & S. 331. A
mere entry by one co-heir into the land of his ancestor, claiming it all, and taking the
rents and profits for twenty-one years, is no disseisin of the other heirs: to make it
such, there must be some plain, decisive, and unequivocal act or conduct on the part of
the heir so entering amounting to an adverse and wrongful possession in himself and
disseisin of the others. Hart vs. Gregg, 10 Watts, 185. Batton vs. Hamilton, 2 W. & S.
~94. Lloyd vs. Gordon, ~ Har, & MoHen. 254. Jackson vs. Tibbitts, 9 Cowen, 241.
~IcClung us, Ross, 5 Wheat. 116. Where land is devised by their common ancestor to
several persons in common, and one of them purchases an outstanding or adverse title,
such purchase will enure to the common benefit, subject to a ratable contribution to
the expense. Van Horne vs. Fonda, 5 Johns. C. R. 388. Lee vs. Fox, 6 Danai 171.
Thurston vs. Masterson, 9 Dana, 228. One joint-tenant or tenant in common cannot
erect buildings or make improvements on the common property without the consent of
the rest, and then claim to hold until reimbursed a proportion of the moneys exrended; nor can he authorize this to be done by a third person. This is the rule at
.aw, There are, however, cases in which an owner of land standing by and permitting
another to spend his money in improving it has in equity been deemed a delinquent,
and has been compelled to surrender his right on reoeiving compensation, or else to pay
fj'r the improvement.
But in these cases there is always some ingredient which would
make it a fraud in the owner of the land to insist on his legal right. Crest V3. JaCK,
3 'Vatts, 238. Green vs. Putnam, 1 Barbour,500.
As between tenants in common or
lioint-tenants of a house or mill which falls into decay, and the one is willing to repair
out the other is not, he that is willing shall have a writ de reparations facienda; and the
writ saith ad reparationem et sustenlatumem ejusdem domus tenetur; whereby it appeareth, a..
Sir Edward Coke saith, that owners are in that case bound pro bono publico to maintain
houses and mills which are for the use and habitation of men. But it is only to houses
and mills already erected and in being that this right extends, and not to woodland or
arable lands; for there the one has no remedy against the other to make enclosure or
reparation for the safeguard of the wood OP corn. Gregg va. Patterson, 9 W. I:; S. 19i.SHARSWOOD.
VOL
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may happen, when one man invades the possession of another, and by force 01
surprise turns him out of the occupation of his lands j which is termed a dis
seisin, being a deprivation of that actual seisin, or corporal freehold of the lands,
which the tenant before enjoyed. Or it may happen, that after the death of the
*196] ancestor and before the entry of *the heir, or after the death of a particular tenant and before the entry of him in remainder or reversion, a
stranger may contrive to get possession of the vacant land, and hold out him
that had a right to enter. In all which cases, and many others that might be
here suggested, the wrongdoer has only a mere naked possession, which the
rightfnl owner may put an end to, by a variety of legal remedies, as will more
fully appear in the third book of these commentaries.
But in the mean time,
till some act be done by the rightful owner to devest this possession and assert
his title, such actual possession is, prima facie, evidence of a legal title in the
possessor j and it may, by length of time, and negligence of him who hath the
ri~ht, by degrees ripen into a perfect and indefeasible title.l And, at all events,
without such actual possession no title can be completely good.
The next step to a good and perfect title is the "ight of possession, which
may reside in one man, while the actual possession is not in himself, but in another. For if a man be disseised, or otherwise kept out of possession, by any
of the means before mentioned, though the actual possession be lost, yet he has
still remaining in him the right of posscssion; and may exert it whenever he
thinks proper, by entering upon the disseisor, and turning him out of that occupancy which he has so illegally gained. But this right of possession is of two
sort a : an apparent right of possession, which may be defeated by proving a
better; and an actual right of possession, which will stand the test against all
opponents.
Thus if the disseisor, or other wrongdoer, dies possessed of the
land whereof he so became seised by his own unlawful act, and the same de.
scends to his heir j now, by the common law the heir hath obtained an apparent
right, though the actual right of possession resides in the person disseised; and
it "hall not be lawful for the person disseised to devest this apparent right by
mere entry or other act of his own, but only by an action at law:(b) for, until
the contrary be proved by legal demonstration, the law will rather presume the
*197] right to *reside in the heir whose ancestor died seised, than in one who
has no such presumptive evidence to urge in his own behalf. Which
doctrine in some measure arose from the principles of the feodal law, which,
after feuds became hereditary, much favoured the right of descent; in order
that there might be a person always upon the spot.to perform the feodal duties
and services;( c) and therefore when a feudatory died in battle, or otherwise, it
presumed always that his children were entitled to the feud, till the right was
otherwise determined by his fellow-soldiers and fellow-tenants, the peers of the
feodal court. But if he, who has the actual right of possession, puts in his claim,
and brings his action within a reasonable time, and can prove by what unlawful

n.

(l) L1tt.1 385.

(.) anb. Ten. 18.

lIn general, a person in actual p08session of real property cannot be ousted, unless the
party claiming can establish Borne well-founded title; for it is a. general rule, governing
In all actions of ejectment,
(the proper proceeding to recover possession of an estate.)
that the plaintiff must recover on the strength of his own title, and of course he cannot
n general found his claim upon the insufficiency of the defendant's, (5 T. R. 1I0, n. 1.
lEast, 246. II East, 488. 3 M. & S. 516;) for possession gives the defendant a right
against every person who cannot show a. sufficient title, and the party who would change
the possession must therefore first establish a legal title. Id. ibid. 4 Burr. 2487. 2 T. R.
634. 7 T. R. 47. And this rule, it is said, prevails even if a stranger who has no colour
of title should evict a person who has been in possession short of twenty years but who
has not a. strict legal title. 2 T. R. 749. 1 East, 246. 2 East, 469. 13 Ves. Jr. 119.
But, according to .Allan tis. Rivington, 2 Saund. Ill, a.., and 4 Taunt. 548, n. a., a prior
occupancy is a sufficient title against a. wrongdoer; but it is observed in a note to the
first case that this is contrary to the general use, and it is suggested that there is a.mistake in terms. At all events, a person who is let into possession by a landlord cannot
after the expiration of the tena.ncyput the plaintiff to prove his title in an action of
Pjflctment, or dispute the same. 2 Bla, R. 1250. 7 T. R. 488. 4 M. & S 347.-CHITTT.
646
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means the ancestor became seised, he will then by sentence of law recover that
posscsslon, to which he hath such actual right.2 Yet, if he omits to bring this
his possessory action within a competent time, his adversary may imperceptibly
gain an actual right of possession, in consequence of the other's negligence.
And by this, and certain other means, tho party kept out of possessron may
have nothing left in him, but what we are next to speak of; viz.
ill. The mere right of property, the jus proprietatis, without either possession
or even the right of possession. This is frequently spoken of in our books under
the name of the mere right, jus merum] and the estate of the owner Is in such
cases said to be totally devested, and put to a right.(d) A person in this situation
may have the true ultimate property of the lands in himself: but by the inter.
vention of certain circumstances," either by his own negligence, the solemn act
of his ancestor, or the determination of a court of justice, the presumptive evidence of that right is strongly in favour of his antagonist; who has thereby
obtained the absolute right of possession. As, in the first place, if a person
disseised, or turned out of possession of his estate, neglects to pursue his remedy
within the time limited by law: by this means the disseisor or lis heirs gain
the actual right of possession: *for the law presumes that either he had [*198
a good right originally, in virtue of which he entered on the lands in
question, or that since such his entry he has procured a sufficient title; and,
therefore, after so long an acquiescence, the law will not suffer his possession to
be disturbed without inquiring into the absolute right of property.
Yet still,
if the person disseised or his heir hath the true right of property remaining in
himself, his estate is indeed said to be turned into a mere right; but, by proving
such his better right, he may at lenzth recover the lands. Again, if a tenant in
tail discontinues his estate-tail, by alienating the lands to a stranger in fee, and
dies; here the issue in tail hath no right of possession, independent of the right
of property: for the law presumes prima facie that the ancestor' would not disinherit, or attempt to disinherit, his heirs, unless he had power so to do; and
therefore, as the ancestor had in himself the right of possession, and has transferred the same to a stranger, the law will not permit that possession now to be
disturbed, unless by showin~ the absolute right of property to reside in another
person. The heir therefore III this case has only a mere right, and must be strictly
held to the proof of it, in order to recover the lands. Lastly, if by accident,
neglect, or otherwise, judgment is given for either party in any possessory action,
(that is, such wherein the right of possession only, and not that of property, is
contested,) and the other party hath indeed in himself the right of property,
this is now turned to a mere riqht; and upon proof thereof in a subsequent
action, denominated a writ of right, he shall recover his seisin of the lands.'
(d) Co. Lilt. 3-15.
2

It has recently been enacted that no descent, cast, or discontinuance which shall have

happened after the 31st day of December, 1833,shall defeat any right of entry for the
recovery of land. 3 & 4 \V. IV. c. 17, s. 39.-STEWART.
J But a lUit of right is now abolished by the 3 & 4 W. IV. c. 27, s. 36; and by the same
act (s. 2) nne period of limitation is established for all lands and rents, it being enacted
that aft".1the 31st of December, 1833,no person shall make an entry or distress, or bring
an action to recover any land or rent, but within twenty years next after the time at
which t,he right to make such entry or distress, or to bring such action, shall have first
accrued to some person through whom he claims, or if such right shall not have accrued
to any person through whom he claims, then within twenty years next after the time
at which the right to make such entry or distress, or to bring such action, shall have 1hst
accrued to the person making or bringing the same. Persons under the disabilities of
infancy, lunacy, coverture, or beyond seas, and their representatives, are allowed ten
years from the termination of their disability or death, (s. 16;) but no entry, action, or
distress shall be brought beyond forty years after the right of action accrued, (s.17.)STEWART.
The effect of the statute 3 & 4 W. IV. c. 27 is to do away witn this multiplicity of dig.
tinctions. A man may now have either the bare possession of land without the right of
pro:{lerty,or he may have the right of property without possession, or he may have possession and right of property united. The statute which has been just mentioned, and
which was passed for the" limitation of actions and suits relating to real property, and
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Thus, if a dissoiscr turns me out of possession of my lands, he thereby gains
a mere naked possession, and I still retain the right oj possession, and right oj l)ro.
perty. If the disseisor dies, and the lands descend to his son, the son gains an
apparent right of possession, but I still retain the actual right both of possession
and property. If I acquiesce for thirty years, without bringing any action to
recover possession of the lands, the son gains the actual right oj possession, and
'~1
I retain *nothing but the mere right oj property. And even this right of
99] property will fail, or at least it will be without a remedy, unless I pursue
it within the space of sixty years. So also if the father be tenant in tail, and
ullenes the estate-tail to a stranger in fee, the alienee thereby gains the right oj
possession, and the son hath only the mere rig~t or right oj property. And hence
it will follow, that one man muy have the possession, another the right oj possession, and a third the right oj property. For if a tenant in tail enfeoffs A. in feesimple, and dies, and B. disseises A.; now B. will have the possession, A. the right
oj possession, and the issue in tail the right oj property: A. may recover the possession against B.; and afterwards the issue in tail may evict A., and unite in
himself the possession, the right of possession, and also the right of property
In which union consists,
IV. A complete title to lands, tenements, and hereditaments.
For it is an
ancient maxim of the law,(e) that no title is completely good, unless the right
of possession be joined with the right of property; which right is then denomi
uated a double right, jus duplicatum, or droit droit. (f) And when to this double
right the actual possession is also united, when there is, according to the expression of Fleta,(g) jun's et seisinre conjunctio, then, and then only, is the title completely legal.'

CHAPTER XIV.
OF TITLE

BY DESCENT.

THE several gradations and stages, requisite to form a complete title to lands,
tenements, and hereditaments, having been briefly stated in the precedmg
chapter, we are next to consider the several manners, in which this complete
title (and therein principally the right of property) may be reciprocally lost and
acquired: whereby the dominion of things real is either continued or transferred
from one man to another. And here we must first of all observe, that (as gain
and loss are terms of relation, and of a reciprocal nature) by whatever method
one man gains an estate, by that same method or its correlative some other man
has lost it. As where the heir acquires by descent, the ancestor has first lost or
abandoned his estate by his death: where the lord gains land by escheat, the
estate of the tenant is first of all lost by the natural or legal extinction of all
his hereditary blood: where a man gains an interest by occupancy, the former
owner has previously relinquished his right of possession : where one man claims
(.) Mlrr. I. 2, c. 27.
It) Co. Lilt. 266. BracL I. 5, r.a, c. 5.

(.) L. 3, c.15,

i 5.

for slmplifylng the remedies for trying rights thereto," enacts (s. 35) that at the determination of the period which it limits for making an entry, or a distress, or bringing a
quare impedit, (which is the remedy for the recovery of an advowson,) or other action or
suit, the right and title of the person who might within the time limited have had euch
remedies for the recovery of land, rent, or advowsons, 8hall h.e extingui8hed; and to recover
that which has ceased to have any existence, no remedy can remain. In this point the
present statute differs from the earlier limitation acts; for they barred the remedies only,
without destroying the right.-KERR.
, The mere student may be misled by the use of the term" actual possession" all through
this chapter.
The author means only possession of the freehold which a man may
have, either by his own personal occupation or that of his lessee for years or at will.(!oLERlDOE.
54!!
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by prescription or, immemorial usage, another man has either parted \'i lth his
right uy an ancient and now forl?otten grant, or has forfeited it by the supine.
ness or neglect of himself and hIS ancestors for ages: and so, in case of for.
feiture, the tenant by his own misbehaviour or ncglect has renounced his interest
in the estate; whereupon it devolves to that person who by law may take advantage of such default: and, in alienation by common assurances, *the [*201
two considerations of loss and acquisition are so interwoven, and so constantly contemplated together, that we never hear of a conveyance, without at
once receiving the ideas as well of the grantor as the grantee.
The methods therefore of acquiring on the onc hand, and of losing on tho
other, a title to estates in things real, are reduced by our law to two: descent,
where the title is vested in a man by the singlo operation of law; and purchase,
where the title is vested in him by his own act or ngreement.fzr)'
Descent, or hereditary succession, is the title whereby a man on the death of
his ancestor acquires his estate by right of representation, as his hcir at law.
An heir therefore is he upon whom the law casts the estate immcdiatcly on tho
(0)

Co. Lltt. 18.

1Purchase
in law is used in contradistinction to descent, and is any other mode of
acquiring real property, viz., by a man's own act and agreement, by devise, and by every
species of gift or grant; and, as the land taken by purchase has very different inheritable qualities from "that taken by descent, the distinction is important. See post, pages 2U,
243.-CIJRISTIAN.
The principal distinctions between these modes of acquiring estates are these :-1. That
by purchase the estate acquires a new inheritable quality, and is rendered descendible to
the blood in general of the person to whom it is limited as a feud of indefinite antiquity.
2. That an estate acquired by purchase will not, like a title by descent, render the owner
answerable for the acts of his ancestors. Cru. Dig. title xxx, s, 4. H. Chit. Deso, 4.
Com. Dig. Descent, A. B. Bac. Abr. Descent, E.
It is a rule, that where the heir takes any thing which might have vested in the ancestor, the heir shall be in by descent, (1 Co. 98. a., Moore, 140. H. Chit. Desc. 51;) but when.
p. person takes an estate which never vested or attached, or might have vested or attached, in the ancestor, he shall take by purchase: as if a son buys an estate and takes
a conveyance to him and his heirs; or if a remainder be limited by a stranger to the
right heirs of A., who has no estate in the premises, (for the remainder might otherwise
have been attracted to the particular estate of A. under the rule in Shelley'S case, 1 Co
104,) this will be an estate by purchase. ld. 4. The instances of persons taking by
descent may be classed under the following heads :-1. 'Vhere an estate devolves in
a regular course of descent from father to son, or from any other ancestor to his heir at
law. 2. Where the ancestor by any gift or conveyance takes an estate of freehold, and
in the same conveyance an estate is limited, either mediately or immediately, to his heirs
in fee or in tail, (the estates becoming both united in the ancestor under the rule in
Shelley'S case.) 1 Coke, 93. 1 Preston, 2G3. 3. Where an ancestor devises his estate to
his heir at law, (the heir then taking by his preferable title, viz., by descent.) Saund.8,
note 4. 4. Where an ancestor by deed, or his will, limits a particular estate to a.stranger,
and either limits over the remainder (or, more properly speaking, the reversion) to his
right heirs, or leaves the same undisposed of. See H. Chit. Desc. 5-10. See further as
to when an heir takes by descent or purchase, post,241, and the notes.
Mr. Hargrave (in his second note to Co. Litt. 18, b.) observes that, instead of distributing all the several titles to land under the heads of purchase or descent, it would
be more accurate to say that the title to land is either by purchase, to which the act or
agreement of the party is essential, or by mere act of law, and under the latter to conBider, first descent, and then escheat, and such other titles not being by descent as yet,
like titles by descent, accrue by mere act of law.
So we learn from lord Coke (1 lnst. 2, b.) that if an alien purchases lands he cannot
hold them; the king is entitled to them: though in such case the king plainly takes
neither by purchase (according to 1tlr. Hargrave's explanation) nor by descent. Again,
(1 lnst. 3, b.,) lord Coke says, "A purchase is when one cometh to lands by conveyance
or title; and disseisins, abatements, intrusions, usurpations, and such like estates gained
by wrong, are not purchases;" and it is equally clear they are not acquisitions by descen 1.
And (in 1 lnst. 18, b.) lord Coke gives other instances of titles which, in strictness, if we
admit 1>Ir.Hargrave's explanation, can be referred neither to purchase nor descent, a.~
escheats and tenancy by the curtesy or in dower.
I'he division made by Blackssone seems the clearest when we are consrdering the law
of descents ~lone.-CHITTY.
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death of the aneestor e and an estate, so descending to the heir, is in law called
the inheritance.
.
The doctrine of descents, or law of inheritances in fee-simple, is a point of
the highest importance; and is indeed the principal object of the laws of real
proporty in England. All the rules relating to purchases, whereby the legal
course of descents is broken and altered, perpetually refer to this settled law of
inheritance, as a datum or first principle universally known, and upon which
their aubseqnent limitations are to work. Thus a gift in tail, or to a man and
the heirs of his body, is a limitation that cannot be perfectly understood withont a previous knowlcdge of the law of descents in fee-simple. One may well
perceive that this is an estate confined in its descent to such heirs only of the
donee as have sprung or shall spring from his body; but who those heirs are,
whether all his children both male and female, or the male only, and (among
the males) whether the eldest, youngest, or other son alone, or all the sons
together, shall be his heirs; this is a point that we must result back to the
Handing law of descents in fee-simple to be informed of.
4202J
*In order therefore to treat a matter of this universal consequence
the more clearly, I shall endeavour to lay aside such matters as will
only tend to breed embarrassment and confusion in our inquiries, and shall confine myself entirely to this one object. I shall therefore decline considering at
present who are, and who are not, capable of being heirs; reserving that for
the chapter of escheats. I shall also pass over the frequent division of descents
into those by custom, statute, and common law: for descents by particular custom,
us to all the sons in gavelkind, and to the youngest in borough English, have
already been often(b) hinted at, and may also be incidentally touched upon
again, but will not make a separate consideration by themselves, in a system
EO general as the present: and descents by statute, or fees-tail per formam doni,
in pursuance of the statute of Westminster the second, have also been already(c)
copiously handled; and it has been seen that the descent in tail is rcstrainea
and regulated according to the words of the original donation, and does not
entirely pursue the common-law doctrine of inheritance j which, and which only, it
will now be our business to explain.
And, as this depends not a little on the nature of kindred, and the several
degrees of consanguinity, it will be previously necessary to state, as briefly as
possible, the true notion ofthis kindred or alliance in blood.(d)
Consanguinity, or kindred, is defined by the writers on these subjects to be
"vinculum personarum ab eodem stipite descendentium i" the connection or relation
of' persons descended from the same stock or common ancestor. This consanguinity is either lineal or collateral.
*203J
*Lineal consanguinity is that which subsists between persons, of
whom one is descended in a direct line from the other, as between John
Stiles (the propositus in the table of consanguinity) and his father, grandfather,
great-grandfather, and so upwards in the direct ascending line; or between
John Stiles and his son, grandson, great-grandson, and so downwards .in the
direct descending line. Every generation, in this lineal direct consanguinity,
'constitutes a different degree, reckoning either upwards or downwards: the
father 'of John Stiles is related to him in the first degree, and so likewise is his
sen; his grandsire and grandaon in the second; his great-grandsire and greatgrandson in the third. This is the only natural way of reckoning the degrees
See book L pp. 74, 76. Book iL pp. S3, 85.
see page 112, keo
(~I For a fuller explanation of the doctrine of consan(I)
(0)

guInIly and the consequenees resulting from a right 8W"'"
hension of Its nature, aee ....n Euayon OJIlaleral Qm.sa,..
guinuy.
Law Tract., Oxon; 1762, 8vo, or 1771, 410.

2 Yet, though the lands are cast on the heir by the law itself, the heir has not plenum
dominium, or full and complete ownership, till he has made an actual corporal entry into
the lands; for if he dies before entry made, his heir shall not be entitled to take the pos'I!ession, but the heir of the person who was last actually seised. It is not therefore only
Ii mere right to enter, but the actual entry, that makes a man complete owner, so as to
transmit the Inherrtanee to his own heirs, nonjus sed seiaina fad!. 8tipitem: what a sufficient
Ilntry and seisin, and what not; Com. Dig. Descent, C. 8,9, 10; and see post, p. 312, ~09.
227, ~8.-CHITIT.
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in the direct line, and therefore universally obtains, as well in the civil(l') and
canon(f) as in the common law.(g)
The doctrine (If lineal consanguinity is sufficiently plain and obvious i but u;
Is at the first view astonishing to consider the number of lineal ancestors which
every man has, within no very great number of degrees; and so many different
bloods(h) is a man said to contain in his veins as he hath lineal ancestors.
Of
these he hath two in the first ascending degree, his own parents; he bath four
in the. second, the parents of his father and the parents of his mother; he hatl
eight in the third, the parents of his two grandfathers and two grandmothers,
and, by the same rule of progression, he hath an hundred and twenty-eight in
the seventh; a thousand and twenty-four in the tenth: and at the twentieth
degree, or the distance of twenty generations, every man hath above a million
of ancestors, as common arithmetic will demonstrate.fj)
This lineal consanguinity, we may observe, falls strictly within the definition of vinculum
*personarum ab eodem stipite descendeniium j since lineal relations are [*204
such as descend one from the other, and both of course from the same
common ancestor.
Collateral kindred answers to the same description:
collateral relations
agreeing with the lineal in this, that they descend from the same stock or
ancestor i but differing in this, that they do not descend one from the other.
Collateral kinsmen are such then as lineally spring from one and the same
ancestor, who is the stirps, or root, the stipes, trunk, or common stock, from
whence these relations are branched out. As if John Stiles hath two sons, who
have *each a numerous issue; both these issues are lineally descended
[*205
from John Stiles as their common ancestor; and they are collateral
kinsmen to each other, because they are all descended from this common ancestor, and all have a portion of his blood in their veins, which denominates them

consanquineos.
We must be careful to remember, that the very being of collateral consanguinity consists in this descent from one and the same common ancestor. Thus
Titius and his brother are rnlated i why? because both are derived from one
father: Titius and his first cousin are related i why? because both descend
from the same grandfather i and his second cousin's claim to consanguinity
is this, that they are both derived from one and the same great-grandfather.
In short, as many ancestors as a man has, so many common stocks he has,
from which collateral kinsmen may be derived. And as we are taught by holy
writ, that there is one couple of ancestors belonging to us all, from whom the
whole race of mankind is descended, the obvious and undeniable consequence is,
that all men are in some degree related to each other. For indeed, if we only
suppose each couple of our ancestors to have left, one with another, two children i
and each of those children on an average to have left two more, (and, without
.)Ff, 38, 10, 10.
'f) Decretal. I. tit. U.
.j Co. Lltt. 23-

~.) Ibid. 12(I) This will seem surprlslng to thooe who are unao'1ualnted with the increasing power or progreesive numbers,
but Is r,alpably evident from tho foHowlng table of a geometrical progression, In which the IIrst term Is 2, and the
denominator aleo 2; or, to speak more Intelligibly, It Is evl.ent, for that each of no has two ancestors In the IIrst
argree, the number of whom Is doubled at every remove,
becaose each of lor ancestors has also two immediate aaces10", of his own.
Lineal Dtgreu.
Number of .Ancutora.
1
_ 2
2 •••••••••••••••••••••••••••••••
_ _•••••••4
3 _
_
_
8
4
_
_
16
6
_
_
_
32
6
_ _
_
_._ M
1 _
_ _
128
8
_ _
_
_._ 256
II .._
__.._.
__.... 612
10
_ _ _
__ 102t
11 __

12

.._ .. _

___.. ._

.. __

2M8

4096

Lineal Dtgr....
13
_ ...... _
14 _._._
_._
IS
_
16

17
18
19
20

Number of .Ancutor&.
__ 8192
_
1~
_
32768

_

_

__

65536

_
_

_... 131072
_ 262144
__ 62!288
_. __ ._ 10-l8S76

A shorter method of finding the number of anceston a,
any even degree Is hy squaring the number of ancestors III
half that number of degrees. Thuo, 16 (the Dumber of ancestors at four degrees) Is the square of -I,-tbe number or
ancestors at two; 256 Is the square on6; 65536, of 256; and
the number of ancestors at forty degrees would be tho
square ofl04SS76, or upwards of .. mlllion mUIiOD8.
This calculation Is nght In numbers, but I. founded on •
faI.. supposition, as Is evident from tho results, one ofwhldl
Is to give a man a greater number of ancestors all hvlng at
one time than the whole population of the earth; another
wOnld be, that each man now living, Ins' .... l of being
descended from Noah and his wife alone, might claim tc
have had at that time an almost Indellnlte number of rela.
tlves. Intermarriages
among relattres are one check or
this Incredible Increaee of relatives. ThIs Is noticed aftel'
wards hT BIacbtone, as to collateral roIatiVOI.
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such a 'supposition, the human species must be daily diminishing;) we shall
find that all of us have now subsisting near two hundred and seventy millions
of kindred in the fifteenth degree, at the same distance from the several cummon ancestor!' as ourselves are; besides those that are one or two descents
nearer to or farther from the common stock, who may amount to as many
m(lre.(ll) And if this calculation should appear incompatible with the number
of inhabitants on the earth, it is because, by intermarriages among the several
descendants from the same ancestor, a hundred or a thousand modes of consanguinity may be consolidated in one person, or he may be related to us a hun.
dred or a thousand different ways.
"906]
*The method of computing these degrees in the canon law,(l) which
our law has adopted,(m) is as follows: we begin at the common ancestor
and reckon downwards: and in w 1. ttsoever degree tho two persons, or the
most remote of them, is distant from the common ancestor, that is the degree
in which they aro related to each other. Thus, Titius and his brother are
""907] related in the first *degree; for from the father to each of them is
...
counted only one; Titius and his nephew are related in tho second degree; for tho nephew is two degrees removed from the common ancestor; viz.,
his own grandfather, the father of Titius. Or, (to give a more illustrious instance from our English annals,) king Henry tho Seventh, who slow Richard
tho Third in the battle of Bosworth, was related to that prince in tho fifth
degree. Let the propositus therefore in tho table of consanguinity represent
(I) Thb wi'l swell more considerably than the former
ealculation ; for here, though the first term is but I, the
denominator I. 4; that b, there Is """ kinsman (8 brother)
In the first degree, who makes, together with the propositus,
the two descendants from the fint couple of ancestoraj and
In every other degree the number of kindred must be the
quadrupte of those In the degree which immediately precedes It. For, since each couple of ancestors has two descendants, who increase in a duplicate ratw, It will follow
that the ratio In which all the descendants Increase downwardi! must be double to that In which the ancestors
Increase upwards} but we have seen that the ancestors
Increase upwards in a duplicate ratio; therefore the de..,..ndant. mast increase downwards In a double duplicate;
tIoat lo, In 8 quadruple ratio..

O>l1ateralDtgrtu.
1
~
_
3
..
4
_
6
..
6 ...•........•
7
•...•..... _
8
_
9
10
11

u ••• _ ••••••••••

Number of Kindred,
1
4:
16
04
256
10"2,1
_
4096
163s.t
66536
262144
1048676
u

Degrtu.
Numha of Ktndred.
12
419-1304
13
16777216
14
67108804
15
_
268435456
16
_. 1073741824
17
4294967296
18
17170869184
19
68719476736
20
2748i7906944
This calculation may also be formed by B more compendioua
process,-viz., by equarmg tbe couples, or half the number
of ancestors, at any given degree; which will furnish na
with the number of kindred ",e h.rre In the same degree at
equaI distance 'wlth ourselves from the common stock, besides those at unequal dL!tances. Thu., In tho tenth lineal
degree the number of ancestors Is 10'.l4; Its haIr, or tho
eoupl- amount to 612: the number of kmdred in the tonth
collateral degree amounts therefore to 2021-14, or the square
of 512. And If we will be at the trouble to recollect the
state of the several families witbln onr own knowledge, and
observe how /'.'lr they agree with this account,-that
b,
whether on an average every m.ID has not one brother or
sister, fonr first cousins, sixteen second couslae, and 80 on,we .hdll lind that the present calculatlon Is very far from
being overcharged.
I') Decrei<JL4, 14, 3 and 9.
(..) Co. UtI. 23.
QJ/!atmzl

I The learned judge's reasoning is just and correct; and that the collateral relations
are quadrupled in each generation may be thus demonstrated.
As we are supposed,
upon an average, to have one brother or sister, the two children by the father's brother
or sister will make two cousins, and the mother's brother or sister will produce two
more,-in all, four. For the same reason, my father and mother must each have had
four cousins, and their children are my second cousins: so I have eight second cousins
by my father, and eight by my mother,-together,
sixteen. .And thus, again, I shall
have thirty-two third cousins on my father's side, and thirty-two on my mother's,-in
all,
sixty-four. Hence it follows that each preceding number in the series must be multiplied by twice two, or four.
This immense increase of the numbers depends upon the supposition that no one
marries a relation; but to avoid such a connection it will very soon be necessary to
leave the kingdom. How these two tables of consanguinity may be reduced by the
intermarriage of relations will appear from the following simple case. If two men and
two women were put upon an uninhabited island, and became two married couple, if
they had only two children each, a male and female, who respectively intermarried and
in like manner produced two children, who are thus continued ad infinitum, it is clear
that there would never be more than four persons ill each generation; and if the parents lived to see their great-grandchildren, the whole number would never be more than
sixteen; and thus the families might be perpetuated without any incestuous connection
--CHRISTIAN.
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king Richard the Third, and the elass marked (e) king Henry tho Seventh,
Now, their common stock or ancestor was king Edward the Third, the abavus in
the same table: from him to Edmond duke of York, the proavus, is one degree;
to Richard earl of Cambridge, the avus, two; to Richard duke of York, the
pater, three; to king Richard the Third, the propositus, four; and from king
Edward the Third to John of Gant (a) is one degree; to John earl of Somerset,
(b) two; to John duke of Somerset, (r) three; to Margaret countess of Rich.
mond, (b) four; to king Henry the Seventh, (e) five. Which last-mentioned
prince, being the farthest removed from the common stock, gives the denominstion to the degree of kindred in the canon and municipal law. Though, according to the computation of the civilians, (who count upwards, from either of the
persons related, to the common stock, and then downwards again to the other,
reckoning a degree for each person both ascending and descending,) these two
princes were related in the ninth degree, for from Richard the Third to
Richard duke of York is one degree; to Richard earl of Cambridge, two; to
Edmond duke of York, three; to king Edward the Third, the common ancestor,
four; to John of Gant, five; to John earl of Somerset, six; to John duke of
Somerset, seven; to Margaret countess of Richmond, cight; to king Henry the
Seventh, nine.(n)'
'
*The nature and degrees of kindred being thus in some measure ex- [*908
plained, I shall next proceed to lay down a series of rules or canons of
~
inheritance, according to which, estates are transmitted from the ancestor to
the heir; together with an explanatory comment, rcmarking their original and
progress, the reasons upon which they are founded, and in some cases their
agreement with the laws of other nations.
1. The first rule is, that inheritances shall lineally descend to the issue of the
person who last died actually seised in infinitum; but shall never lineally ascend
To explain the more clearly both this and the subsequent rules, it must first
be observed, that by law no inheritance can vest nor can any person be the actual
complete.heir of another, till the ancestor is previously dead. Nemo est hares
viventis.6 Before that time the person who is ncxt in the line of succession is
called an heir apparent, or heir presumptive. Heirs apparent are such whose
(0) See the table of consanguinity annexed, wherein all
the degree. of collateral kindred to the propo .. I us are computed 80 far as the tenth of the ciYilLlnsand th ... venth of

tho canonist. inclu.iv.,-the
former being dletlngnlshed b,
the numeral letters, the latter by the common cyphon.

'"The difference of the computation by the civil and canon laws may be expressed
shortly thus; the civilians take the sum of the degrees in both lines to the common
ancestor; the canonists take only the number of degrees in the longest line. Hence,
when the canon law prohibits all marriages between persons related to each other within
the seventh degree, this would restrain all marriages within the fourteenth degree of the
civil law. In the 1st book, 425, n., it is observed that all marriages are prohibited between persons who are related to each other within the third degree, according to the
computation of the civil law. This affords a solution to the vulgar paradox, that first
cousins may marry and second cousins cannot. For first cousins and all cousins may
marry by the civil law; and neither first nor second cousins can marry by the canon law.
But all the prohibitions of the canon law might have been dispensed with. It is said
that the canon-law computation has been adopted by the law of England; yet I do not
know a single instance 1D which we have occasion to refer to it. But the civil-law computation is of great importance 1D ascertaining who are entitled to the administration,
and to the distributive shares, of intestate personal property. See post, 504, 515.-CIIRISTIAN.

In a devise, however, if lands be left to tho heir of M., it may be good as duignatw
and he may take in the lifetime of M. Goodright d. Brooking vs. White, 2 Bla.
1010 There is also an exception to this rule in the case of the duchy of Cornwall, which
vests 1D th& king" first-born son by hereditary right in the lifetime of his father. 3 Bae,
Abr. 449. 8 Rep. 1. Seld. Tit. Hon. ii. 5. The title of duke of Cornwall and the
inheritance of the duchy were first created and vested in Edward the Black Prince, (who
was the first duke in England after the duke of Normandy,) by a grant in the eleventh
year of the reign of Edward III., (A.D. 1337.) This grant has been held to be an act of
the legislature, or a charter confirmed by parliament, and is consequently good, though
it aIter the established course of descent, which the king's grant could not do. The
Prince's ease, 8 Rep. 1. It follows that the king's eldest son, being heir-apparent, jg
&
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right of inheritance is indefeasible, provided they outlive the ancestor; as tho
eldest son or his issue, who must by the course of the common Jaw be heir to
the father whenever he happens to die. Heirs presumptive are such who, if the
ancestor should die immediately, would in the present circumstances of things
bo his heirs; but whose right of inheritance may bo defeated by tho contingency of some nearer heir being born; as a brother, or nephew, whose presumptive succession may bo destroyed by the birth of a child; or a daughter,
whose present hopes may be hereafter cut off by the birth of a son. Nay, even
if the estate hath descended, by tho death of the owner, to such brother, or
nephew, or daughter, in tho former cases, the estate shall be devested and taken
away by tho birth of a posthumous child; and, in tho latter, it shall also be
totally devested by the birth of a posthumous son.(o)8
*909]
*1Vo must also remember, that no person can be properly such
~
an ancestor, as that an inheritance of lands or tenements can be
derived from him, unless he hath hud actual seisin of such lands, either by his
own cntry, or by the possession of his own or his ancestor's lessee for years, or
by receiving rent from a lessee of a freehold :(py or unless he hath had what is
equivalent to corporal seisin in hereditaments that arc incorporeal; such as the
receipt of rent, a presentation to the church in case of an advowson,(q) and the
like. But he shall not be accounted an ancestor, who hath had only a bare
right or title to enter or bo otherwise seised. And therefore all the cases which
will be mentioned in the present chapter are upon the supposition that the
deceased (whose inheritance is now claimed) was the last person actually seised
thereof. For the law requires this notoriety of possession, as evidence that the
ancestor had that property in himself, which is now to he transmitted to his
heir.s Which notoriety had succeeded in the place of the ancient feodal in(.) Dro. tit. Descent: 68.

(P) Co. Lilt. 15.

(.) Ibid. 11.

always by inheritance duke of Cornwall, without a new creation. ld. ib. On the death
of the eldest son, the second or eldest surviving son takes the inheritance,-a
peculiar
descent, founded on the legislative grant. 1 Ves. 294. Collins's Bar. 148. I Bla. Com.
224, n. 10, by Mr. Christian. But it seems that as the duke of Cornwall must be not only
the eldest son, but the heir-apparent, the second surviving son would not succeed to the
dukedom if his eldest brother left issue, who would be heir-apparent; but it would in
that case revert to the crown. Id. n. 10. It appears that the disabilities of minority do
not hold against a duke of Cornwall with respect to the duchy rights and possessions.
Id. Chitty, Jr. Prerog.404 and 376, and n. (h) Bro. Abr. Prerog. p. 132. The general
rule is, that till a prince is born the king is seised of all the possessions, (Com. Dig. Roy.
9;) but when born, the prince is immediately seised in fee; and leases, &c. made by the
king may be determined by the prince, and he may have a scire facias for that purpose,
See Chitty, Jr.'s Prerog. of the Crown, p. 404. H. Chit. Desc. 15, n.-CHITTr.
$ But, besides the case of a posthumous
child, if lands are given to a son who dies,
leaving a sister his heir, if the parents have at any distance of time afterwards another
son, this son shall devest the descent upon the sister and take the estate as heir to his
brother.
Co. Litt. 11. Doct. and Stud., 1 Dial. c.7. So the same estate may be frequently devested by the subsequent birth of a nearer presumptive heir. .As if an estate
is given to an only child, who dies, it may descend to an aunt, who may be stripped of
it by an after-born uncle, on whom a subsequent sister of the deceased may enter, and
who will again be deprived of the estate by the birth of a brother.
But every one has a
right to retain the rents and profits which accrued whilst he was thus legally possessed
of the inheritance.
Harg, Co. Litt. 11. 3 Wils. 526.-CURISTIAN.
'I'his is in the case of a descent, (see H. Chit. Desc. 294;) but where a posthumous
child takes by purchase, he is entitled not only to the estate it.elf, but to the intermediate profits of the estate also. ld. 296, 297, 298.-CHITTY.
T It seems doubtful whether receiving rent reserved on a freenold lease is equivalent
to corporal seisin of the lands. Upon comparing the passage in lord Coke cited as an
authority with Co. Litt. 32, a. and 3 Rep. 42, a., it would seem that his opinion was in
the negative. The same point was ruled in cases cited from Hale's MSS. and Mr. J
Glyn'« :MS. Rep. by Mr. Hargrave, Co. Litt. 15, a., n. 83; and in Doe tis. Keen, 7 T. R.
390, lord Kenyon certainly understands him so to have thought, and adopts it as a rule
that, to give such seisin, rent must have been received after the expiration of the freehold
lease. In Doe tis. Wichelo, 8 T. R. 213. I understand him to lay down the same rule,
though there is some little ambiguity of expression.-CoLERIDGE.
• The nature of the seisin which a person acquires, and which will render such peraon
~6
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vestiture, whereby, while feuds were precarious, the vassal on the descent of
lands was formerly admitted in the lord's court, (as is still the practice in ScotIand.) and there received his seisin, in the nature of a renewal of his ancestor'.
grant, in the presence of the feodal peers; till at length, when the right of succession became indefeasible, an entry on any part of the lands within the
county, (which if disputed was afterwards to be tried by those peers.) or other
notorious possession, was admitted as equivalent to the formal grant of seisin,
and made the tenant capable of transmitting his estate by descent. Tho seisin
therefore of any person, thus understood, makes him the root or stock, from
an ancestor, to whom the next claimant must make himself heir, depends materially
on the question whether the estate was obtained by purchase or by descent.
Where any person acquires hereditaments by purchase, and such hereditaments are
of a corporeal nature, he generally at the same time also acquires or receives the cor
poral seisin or possession. 'Vatk. Desc. 3. Where the deed of purchase or instrument
by which such hereditaments are conveyed to the ancestor is founded upon feudal principles, it is always attended with actual livery of seisin, which is exactly similar to the
investiture of the feudal law, and without which such instrumentrwas
in no instance
sufficient to transfer an estate of freehold. Co. Litt. 48, a. P08t p. 314. Where the
instrument derives its essence from the statute of uses, (27 Hen. vIII. c. 10,) the ce.stui
que use is clothed with the actual possession of the lands by the operation of the act.
And in case of a devise by will of lands to a man in fee, who dies after the devisor, the
freehold or interest in law is in the devisee before entry; and, on his death, his heir may
and will take by descent. Co. Litt. 111, a. 1 Show. 71. As to ineorporeal hereditaments, and as to reversions and remainders, of which, when expectant on an estate of
freehold, there can be no corporal seisin, the property, whether vested in possession,
or only in interest, or merely contingent, is fixed or settled in the purchaser at the time
of the purchase, so as to render them transmissible to his heirs. Watk, Desc. 9, 10.
Whether, however, the hereditaments be of a corporeal or incorporeal nature, or in possession or expectancy, the purchaser, on the purchase being completed and the property
in them being transferred, becomes immediately the root or stock of descent, and the
hereditaments become descendible to his heirs. Watk. D. 4. In the instance therefore
of a purchase, the question is whether such property was legally vested or fixed in the
purchaser, so as that, had he lived, he might have had the actual possession or enjoyment of it; and he may in many instances transmit it to his heirs, though he never had
an actual seisin of it himself, and even where he never had any kind of seisin whatever;
for it is a rule that where the heir takes any thing- which might have vested in the
ancestor, the heir shall be in by descent. 1 Co. 98, a. Moore, 140. Thus, in the case
of a fine levied, or recovery suffered, though the party die before execution, yet the
execution afterwards shall have relation to the act of the ancestor, and the heir be in by
descent. Shelley's case, 1 Co. 93, b., 106, b. Co. Litt. 361, b. 7 Co. 38, a. Burr. 2786. The
execution of the writ consists in the delivery of seisin by the sheriff to the demandant;
but it is now only returned, and never in fact executed. 5 T. R. 179, 180. And in the
instance of an exchange, if both parties to the exchange die before either enters, the
exchange is altogether void; but if either of the parties enters, and the other dies
before entry, his heir may enter, and will be in by descent. 1 Co. 98, a.
But where a person takes an estate by descent, he thereby acquires only a seisin in law
of the estate descending, unless the estate were, on the death of the ancestor, held by
any person under a lease for years, (though otherwise ifleased for an estate of freehold,)
for then the heir has not merely a seisin in law, but, by the possession of such lessee for
years, acquires a seisin or possession in deed. Co. Litt. 15, a. 3 Atk. 469. Moore, 126,
Case 272. Watk. 65, n. g. This seisin in law alone is not sufficient to make him an
ancestor, but in order to make himself the stock or root of descent, the fountain from
which the hereditary blood of future claimants must be derived, and 80 enable him to
turn the descent and render the hereditary possessions descendible to his own heirs, it
IS requisite that such heir who thus succeeds to the estate by descent should gain an
sctunl seisin or possession, or what is equivalent thereto, according to the nature and
quality ofthe estate descending. 'Vatk. D. 36, 37, 57. Ratcliffe's case, 3 Co. 37.
This actual sei.sin may be acquired by entry into the lands descended, if of an estate in
possession,-which is the usual and direct mode of acquiring it,-which may be made by
the heir himself, or by his guardian, (if he is under age,) or by his attorney, or even a
stranger entering on his behalf. So also the heir may acquire an actual seisin by granting a lease for years or at will, and the entry of such his lessee under the lease, and the
seisin in law cast upon him by the law, will be sufficient to enable him to grant such
lease, Plowd.87, 137, 1-12. 6 Com. Dig. "Seisin," (A. 2.) Bac, Abr. "Lease," I.5. 2
Stra, 1086.-CmTTY.
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which all future inheritance by right of blood must be derived: which is ver)'
briefly expressed in this maxim, seisiaa facit siipitem.(r)
*1)10]
*When therefore a person dies so seised, the inheritance first goes to
...
his issue: as if there be Geoffrey, John, and Matthew, grandfather, father,
nnd son; and John purchases lands, and dies; his son Matthew shall succeed
him as heir, and not the grandfather Geoffrey; to whom the land shall never
ascend, but shall rather escheat to the lord.(s)'
This rule, so far as it is affirmative and relates to lineal descents, is almost
universally adopted by all nations; and it seems founded on a principle of natural
reason, that (whenever a right of property transmissible to representatives is
admitted) the possessions of the parents should go, upon their decease, in the
first place to their children, as those to whom they have given being, and for
whom they are therefore bound to provide. But the negative branch, or total
exclusion of parents and all lineal ancestors from succeeding to the inheritance
of their offspring, is peculiar to our own laws, and such as have been deduced
from the same original. For, by the Jewish law, on failure of issue, the father
succeeded to the son in exclusion of brethren, unless one of them married the
widow and raised up seed to his brother.(t)
And by the laws of Rome, in the
first place, the children or lineal descendants were preferred j and on failure of
these, the father and mother or lineal ascendants succeeded together with the
brethren and sistersj(u) though by the law of the twelve tables the mothcr was
originally, on account of her sex, excluded.(v) Henco this rule of our laws has
been censured and declaimed against as absurd, and derogating from the maxims
of equity and natural justice.(w) Yot that there is nothing unjust or absurd in
it, but that on the contrary it is founded upon very good legal reason, may
appear from considering as well the nature of the rule itself, as the occasion ot
introducing it into our laws.
*211]
*We are to reflect, in tho first place, that all rules of succession to
estates arc creatures of the civil polity, and juris positivi merely. The
right of property, which is gained by occupancy, extends naturally no further
than the life of the present possessor: after which the land by the law of nature
would again become common, and liable to be seised by the next occupant j but
society, to prevent the mischiefs that might ensue from a doctrine so productive
of contention, has established 'conveyances, wills, and successions; whereby the
property originally gained by possession is continued and transmitted from one
man to another, according to the rules which each state has respectively thought
prop or to prescribe. Thero is certainly therefore no injustice done to individuals,
whatever be the path of descent marked out by the municipal law.
If we next consider the time and occasion of introducing this rule into OU1
law, we shall find it to have been grounded upon very substantial reasons. I
think there is no doubt to bo made, but that it was introduced at the same time
with, and in consequence of, the feodal tenures. For it was an express rule of'
') FJet.z. 6, Co 2, f 2.
0) Litt, f 3.
~.) feld. ck rucct#. Ebr,.or. Co 12.
(M) Ff. 38, 15, 1. NOT. US, 127.

(0) lost. 3, 3, 1.
(..) Craig. ck jur. feud. I. 2, t.13,
part 1, f 90.

f

15.

Locke on Oov,

• That is, the father shall not take the estate 88 heir to his son in that capacity; yot, IIAI
• father or mother may be cousin to his or her child, he or she may inherit to him WI
such, notwithstanding the relation of parent. Eastwood tis. Winke, 2 P. Wms. 613. So
if a son purchase lands and dies without issue, his uncle shall have the land 88 heir, and
not the father, though the father is nearer of blood, (Litt. ~ 3;) but if in this case tl:.e
uncle acquires actual seisin and dies without issue while the father is alive, the latter
may then by this circuity have the land 88 heir to the uncle, though not 88 heir to the
son, for that he cometh to the land by collateral descent, and not by lineal ascent.
Craig de Jur. Feud. 234. Wright's Ten. 182, n. (Z.) So under a limitation to "the
next of blood of A.," the father would on the death of the son without issue take in
exclusion both of the brothers and uncle of A. who would have first succeeded under the
usual course of descent 88 heirs of A.; for a father is nearer in proximity of blood than a
brother or an uncle, (I,itt. 3. Co. Litt. 10, b. 11, a. 3 Rep. 40, b. 1 Ventr.414. Hale.
C. L. 323 ;) and this is the reason why the father is preferred in the administration of thl'
goods of the son before any other relation, except his wife and children s- CHITTY.
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the feodal law,(x) that successionis feudi talis est natura, quod ascendenies non suc·

eedunt ; and therefore the same maxim obtains also in the French law to this
day.(y)10 Our Henry the First indeed, among other restorations of tho old
Saxon laws, restored the right of succession in tho ascending line :(z) but this
soon fell a~ain into disuse; for so carly as Glanvil's time, who wrote under
Henry the Second, we find it laid down as established law,(a) that Iuereditas
nunquam ascendlt] which has remained an invariable maxim ever since. These
circumstances evidently show this rule to be of feodal original; and taken in
that light, there are some arguments in its favour, besides those which are
drawn *merely from the reason of the thing. For if the feud of which [*21"
the son died seised was really feudum antiquum, or one descended to him
'"
from his ancestors, the father could not possibly succeed to it, because it must
have passed him in the course of descent, before it could como to tho son; unless
it were feudum maternum, or one descended from his mother, and then for other
reasons (which will appear hereafter) the father could in no wise inherit it. And
if it were feudum novum, or one newly acquired by the son, then only the descendants from the body of the feudatory himself could succeed, by thc known
maxim of the early feodal constitutions ;eb) which was founded as well upon tho
personal merit of the vassal, which might be transmitted to his children, but
could not ascend to his progenitors, as also upon this consideration of military
policy, that the decrepit ~randsire of a vigorous vassal would be but indifferently
qualified to succeed him III his feodal services. Nay, even if thisfeudum novum
were held by the son ut feudum antiquum, or with all the qualities annexed to a
feud descended from his ancestors, such feud must in all respects have descended
as if it had been really an ancient feud; and therefore could not go to the father
because if it had been an ancient feud the father must have been dead before it
could have come to the son. Thus whether the feud was strictly novum, or
strictly antiquum, or whether it was novum held ut aniiquum, in none of these
cases the father could possibly succeed. These reasons, drawn from the history
of the rule itself, seem to be more satisfactory than that quaint one of Bracton,(c)
adopted by Sir Edward Coke,(d) which regulates the descent of lands according
to the laws of gravitation."
II. A second general rule or canon is, that the male issue shall be admitted
before the female.
*Thus sons shall be admitted before daughters; or, as our male law- [*913
givers have somewhat uncomplaisantly expressed it, the worthiest of
...
blood shall be preferred.(e) As if John Stiles hath two sons, Matthew and Gil.
bert, and two daughters, Margaret and Charlotte, and dies; first Matthew, and
(in case of his death without issue) then Gilbert shall be admitted to the succession in preference to both the daughters.
This preference of males to females is entirely agreeable to the law of succession amon~ the Jews,(f) and also among the states of Greece, or at least among
the Athemans ;Cg) but was totally unknown to the laws of Rome,(h) (such of
(0) Feud. 50.
(.) Domat, p. 2, I. 2, t: 2. Montesq. L. l. 3, I, e. 33.
(a)LL.Hen. L e. 70.
(oj L. 7, e.l.
(I) 1 Feud. 20.

(a) Descendit itaqu. jut, quaIi pondtJWUm quid cadtrn
d",num recta l...ee, d nunquam reasctnd.t. L. 3, e. 29.
("lllnst.ll.
(a) lIaI. IL C. L. 235.
(f) XlImb c. xxvii.
(.) Petit. LL. A/he.l 6, t: 6.
(1) Inst, 3, 1, 6.

10 This is now altered;
and where a party dies leaving no lineal descendants, nor
brothers or sisters or lineal descendants from them, the inheritance is equally divided
between the two ascending lines. The nearest in degree in each takes one-half; and if
there are more than one in the same degree the moiety of that line is divided per capita.
Code Civil, 1. 3, tit. i. 746.-CoLERIDGE.
11 However ingenious and satisfactory these reasons may appear, there is little consistency in the application of them; for if the father does not succeed to the estate because it must be presumed that it has passed him in the course of descent, the same
reason would prevent an elder brother from taking an estate by descent from the younger •
.And if it does not pass to the father, lest the lord should have been attended by an
aged, decrepit feudatory, the same principle would be still stronger to exclude the
father's eldest brother from the inheritance, who is now permitted to succeed to his
l)ephew.-':lRRISTIAN.
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them I mei,n as are at present extant,) wherein brethren and sisters were
allowed to succeed to equal portions of the inheritance.
I shall not here enter
Into the comparative merit of the Roman and the other constitutions in this
particular, nor examine into the greater dignity of blood in the male or female
sex: but shall only observe, that our present preference of males to females
seems to have arisen entirely from the feodal law. For though our British
ancestors, the "Welsh, appear to have given a preference to males,(i) yet our
Danish predecessors (who succeeded them) seem to have made no distinction of
sexes, but to have admitted all the children at once to the inheritance.(k)
But
the feodal law of the Saxons on the continent (which was probably brought
over hither, and first altered by the law of king Canute) gives an evident preference of the male to the female sex. " Pater aut maier defuncti, filio non filia:

Iurreditatem relinqueni. • . . . • Qui defunctus non filios sed filias reliquerit, ad ea&
omnis lueredltas pertineat."(l)
It is possible therefore that this preference
might be a branch of that imperfect system of feuds which obtained here
before the conquest; especially as it subsists among the customs of gavelkind,
*214] and as, in the *charter or laws of king Henry the First, it is not (like
many Norman innovations) given up, but rather enforced.(m) The true
reason of preferrin!} the males must be deduced from feodal principles: for, by
the genuine and original policy of that constitution, no female could ever succeed to a proper feud,(n) inasmuch as they wcre incapable of performing those
military services, for the sake of which that system was established. But our
law does not extend to a total exclusion of females, as the Salic law, and others,
where feuds were most strictly retained: it only postpones them to males; for
thou!}h daughters are excluded by sons, yet they succeed before any collateral
relations ; our law, like that of the Saxon feudists before mentioned, thus steering a middle course between tho absolute rejeetion of females and the putting
them on a footing with males.
III. A third rule or canon of descont is this: that where there are two or
more males, in equal degree, tho eldest only shall inherit j but the females all
together,"
As if a man hath two sons, Matthew and Gilbert, and two daughters, Margaret and Charlotte, and dies j Matthew his eldest son shall alone succeed to his
estate, in exclusion of Gilbert the second son and both the daughters j but, if
both the sons die without issue before the father, the daughters Margaret and
Charlotte shall both inherit the estate as coparceners.(o)
This right of primogeniture in males seems anciently to have only obtained
among the Jews, in whose constitution the eldest son had a double portion of
the inheritance j(p) in the same manner as with us, by the laws of king Henry
the'First,(q) the eldest son had the capital fee or principal feud of his father's
*915] possessions, and no other pre-eminence j and *as the eldest daughter
..
had afterwards the principal mansion, when the estate descended in
eopareenary.Ir)
The Greeks, the Romans, the Britons, the Saxons, and even
Stat. WalL 12 Edw. I.
(l) LL. Qznut. c. 68.
1, 4.
(")C.70.
(-)1Feud. 8.
(I)

<') Tit. 7, ~

Lltt. i 6. Hale, II, C. L. 238.
Selden, tU 8UCCUI. Ebr, c. 5.
C. 70.
(.) Olanvil, Z. 7, c. 3-

(0)
(1')
(f)

12 Daughters by different venters may inherit
together as one heir to their common
parent, though half-blood is an impediment to the succession by descent from one to the
other. Thus, lord Hale says, (Com. L. c. 11,) "all the daughters, whether by the same
or divers venters, do inherit together to the father."
Therefore, if A. marries B., who
dies leaving issue a daughter, and A. afterwards has issue one or more daughters by C.
his second wife, and dies, all these daughters shall take his estate in equal shares among
them in coparcenary, being equally his children. So, Robinson says, all the daughters
by different wives succeed to the inheritance of which their father was either seised in
his own right. or to which their father would have been heir had he survived the person
last seised. And the daughters by several husbands succeed in the same manner to the
inheritance of their mother. Rob. Inh. 37, 38. See also Watk. D. 159, n. (b.) Bro. Abr.
Desc. pI. 20. 1 Roll. Abr. 627. Hale C. L. c. 11, post, p. 231. H. Chit. Dese. 78,79.-
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originally the feudists, divided the lands equally; some amoi g an the cluldrcn
at large, some among the males only. This is certainly the most obvious and
natural way; and has the appearance, at least in the opinion of younger brothers, of the greatest impartiality and justice. But when the emperors began
to create honorary feuds, or titles of nobility, it was found necessary (in order
to preserve their dignity) to make them Impartiblo.rs) or (as they styled them)
jeuda individua, and in consequence descendible to the eldest son alone. This
example was further enforced by the inconveniences that attended the splitting
of estates; namely, the division of military services, the multitude of infant
tenants incapable of performing any duty, the consequential weakening of the
strength of the kingdom, and the inducing younger sons to take up with the
business and idleness of a country life, instead of being serviceable to themselves and the public, by engaging in mercantile, ill military, in civil, or in
ecclesiastical employments.(t)
These reasons occasioned an almost total
change in the method of feodal inheritances abroad; so that the eldest male
began universally to succeed to the whole of the lands in all military tenures:
and in this condition the feodal constitution was established in England by
William the Conqueror
Yet we find that socage estates frequently descended to all the sons equally,
HO lately as when Glanvil(u) wrote, in the reign of Henry the Second; and it is
mentioned in the Mirror(w) as a part of our ancient constitution, that knights'
fees should descend to the eldest son, and socage fees should be partible among
the male children. However, in Henry the Third's time we find by Braeton(x)
that socage lands, in imitation of lands in chivalry, had almost entirely fallen
into the right of succession by primogeniture, as the law now stands: =ox- [*916
eopt in Kent, where thcy gloried in the preservation of their anticnt
- I
gavclkind tenure, of which a principal branch was a joint inheritance of all tho
sons;(y) and except in some particular manors and townships, where their local
oustoms continued the descent, sometimes to all, sometimes to the youngest Bon
only, or in other more singular methods of succession.
As to the females, they are still left as they were by the antient law: for tlney
were all equally incapable of performing any personal service; and therefore one
main reason of preferring the eldest ceasing, such preference would have been
injurious to the rest: and the other principal purpose, the prevention of tno
too minute subdivision of estates, was left to be considered and provided for by
the lords, who had tho disposal of these female heiresses in marriage. However, the succession by primogeniture, even among females. took place as to
the inheritance of the crown ;(z) wherein the necessity of a sole and determinate
succession is as great in the one sex as the other. And the right of sole succession, though not of primogeniture, was also establish cd with respect to female
dignities and titles of honour. For if a man holds an earldom to him and tho
heirs of his body, and dies, leaving only daughters; the eldest shall not. of
course be countess, but the dignity is in suspense or abeyance till the king shall
declare his pleasure; for he, being the fountain of honour, may confer it on
which of them he pleases.(a)13 In which disposition is preserved a strong trace
(.) 2 Feud. 55
(') Hale, IL C. L. 221.
(-) L. 7, c. 3.
(-)O.I,f3.

(.)
(r)
(.)
(.)

L.3, c. 30, 31.
Somner, Oavolk. 7.
Co. Litt. 165.
Ibid.

IJ The king, in the case of coparceners of 0. title of honour, may direct which one
of them and her issue shall bear it; and if the issue of that one become extinct, it
will again be in abeyance if there are descendants of more than one sister remaining.
But upon the failure of the issue of all except one, the descendant of tbat one, being
the sole beir, will have a right to claim and to assume the dignity. Tbere are instances
of a title, 01. account of a descent to females, being dormant or in abeyance for many
centuries. Harg, Co. Litt. lG5. Lord Coke says there is a difference in an offico of
honour which shall be executed by the husband or deputy of the eldest. lb. Yet when
the office of great chamberlain had descended to two sisters. coheiresses of the duke of
Ancaster, one of whom was married to Peter Burrell, Esq., the judges gave it lIS their
opinion in the house of lords" that the office belongs to botb sisters; tbat tbe husband
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of the antient law of feuds, before the descent by primogeniture even among the
males was established; namely, that the lord might bestow them on which (If
the sons he thought proper,-" progressum est ut ad filios deveniret, in quem scilicet

dominus hoc vellet beneficium confinnare."(b)
IV. A fourth rule, or canon of descents, is this; that the lineal descendsnts,
*217] in infinitum, of any person deceased, *shall represent their ancestor; tha1.
is, shall stand in the same place as the person himself would have done,
had he been living.
Thus the child, grandchild, or great-grandchild (either male 0= female) of the
eldest son succeeds before the younger son, and so in infinitum.( c) And these
representatives shall take neither more nor less, but just so much as their
principals would have done. As if there be two sisters, Margaret and Charlotte;
and Mar~aret dies, leaving six daughters; and then John Stiles, the father of
the two sisters, dies without other issue j these six daughters shall take among
them exactly the same as their mother Margaret would have done, had she
been living; that is, a moiety of the lands of John Stiles in coparcenary: so
that, npon partition made, if the land be divided into twelve parts, thereof
Charlotte the surviving sister shall have six, and her six nieces, the daughters
of Margaret, one apiece.
This taking by representation is called succession in stirpes, according to the
roots; since all the branches inherit the same share that their root, whom they
represent, would have done. And in this manner also was the Jewish succession
directedj(d) but the Roman somewhat differed from it. In the descending line
the right of representation continned in infinitum, and the inheritance still descended in stirpes: as if one of three daughters died, leaving ten children, and
then the father died; the two surviving daughters had each one-third of his
effects, and the ten grandchildren had the remaining third divided between
them. And so among collaterals, if any person of equal degree with the perions represented were still eubsistlng, (as if the deceased left one brother, and
two nephews the sons of another brother,) the succession was still guided by
the roots: but, if both of the brethren were dead leaving issue, then (I apprehend) their representatives in equal degree became themselves principals,
-=218] *and shared the inheritance per capita, that is, share and share alike;
they being themselves now the next in degree to the ancestor, in their
own right, and not by right ofrepresentation.(e)
So, if the next heirs of TinU8
be six nieces, three by one sister, two by another, and one by a third j his inheritance by the Roman law was divided into six parts, and one given to each of
the nieces: whereas the law of England in this case would still divide it only into
three parts, and distribute it per stirpes, thus: one-third to the three children who
represent one sister, another third to the two who represent the second, and the
remaining third to the one child who is the sole representative of her mother.
This mode of representation is a necessary consequence of the double preference given by our law, first to the male issue, and next to the first-born among
the males, to both which the Roman law is a stranger. For if all the children
of three sisters were in England to claim per capita, in their own right as next
of kin to the ancestor, without any respect to the stocks from whence they
sprung, and those children were partly male and partly female; then the eldest
male among them would exclude not only his own brethren and sisters, but all
the issue of the other two daughters; or else the law in this instance must be
inconsistent with itself, and depart from the preference which it constantly gives
to the males and the first-born among persons in equal degree. 'Vhereas, bi
dividing the inheritance according to the roots, or stirpes, the rule of descent III
kept uniform and steady: the issue of the eldest son excludes all other pre(.) 1 1'<00.1.
I') Hale, H. C. L. 236, 237.

Selden, d< 6UCCUI. EIw. Co 1.
(.) Nov.
c. 3. Inst. 3, 1, 6.
(4)

no,

of the eldest is not of right entitled to execute it; and that both sisters may execute U
by deputy to be approved of by them, such deputy not being of a degree inferior -to a
knight, and to be approved of by the king." lb. et Jour. Dom. Proo, M.lY 25,1781.'!JIRISTIAN.
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tenders, as the son himself (if living) would have done; but the issue of twu
daughters divide th« inheritance between them, provided their mothers (if living)
would have done the eame : and among these several issues, 01 representatives
of the respective roots, the same preference to males and the saIne right of primogeniture obtain as would have obtained at the first among tho roots them.
solves, the sons or daughters of the deceased. And if a man hath two sons, A.
and B., and A. dies leaving two *sons, and then the grandfather dies; [*219
now the eldest son of A. shall succeed to the whole of his grandfather's
.
estate: and if A. had left only two daughters, they should have succeeded also
to equal moieties of the whole, in exclusion of B. and his issue. But if a man
hath only three daughters, C., D., and E.; and C. dies leaving two sons, Di lenving
two daughters, and E. leaving a daughter and a son who is j'oUDO'er than his
sister: here, when the grandfather dies, the eldest son of C. shall succeed to
one-third, in exclusion of the younger; the two daughters of D. to another third
in partnership;
and the son of E. to' the remaining third, in exclusion of his
elder sister. And the' same right of representation, guided and restrained by
the same rules of descent, prevails downwards in infinitumY
Yet this right does not appear to have boon thoroughly established in the time
of Henry the Second, when Glanvil wrote: and therefore, in the title to the
crown especially, we find frequent contests between the younger (but surviving)
brother and his nephew (being the son and representative of the elder deceased)
in regard to the inheritance of their common ancestor: for the uncle is certainly
nearer of kin to the common stock, by one degree, than the nephew; though
the nephew, by representin~ his father, has in him the right of primogcniture.
The uncle also was usually better able to perform the services of the fief; and
besides had frequently superior interest and strength to back his pretensions,
and crush the right of his nephew. And even to this day, in the lower Saxony,
proximity of blood takes place of representative
primogeniture;
that is, the
younger surviving brother is admitted to the inheritance before the son of an
elder deceased: which occasioned the disputes between the two houses of Meeklenburg Schwerin and Strelitz in 1692.(/)
Yet Glanvil, with us, even in the
twelfth century, seems(g) to declare for the right of the nephew by representation; provided the eldest son had not received a provision in lands from [*990
his father, or (as the civil law would call it) had not been *foris-familiated,
~~
in his lifetime. King John, however, who kept his nephew Arthur from the
throne, by disputing this right of representation, did all in his power to abolish
it throughout the realm :(h) but in the time of his son, king Henry the Third,
we find the rule indisputably settled in the manner we have here laid it down,(i)
and so it has continued ever since. And thus much for lineal descents,"
(.1') Mod. Un. IIlSt. xhi 33,1.
(.) L. 7, c. 3.

(A) IIale, II. C. L. 217, 229.
(I) Drncton, 1.2,c. 30, ~ 2.

If This right transferred by representation
is infinite and unlimited in the degrees of
those that descend from the represented; for the son, the grandson, the great-grandson,
and so all downwards in infinitum, enjoy the same privilege of representation as those
from whom they derive their pedigree had. Hale, C. L. c. 11. And from hence it follows that the nearest relation is not always the heir at law; as the next cousin jure representationis is preferred to the next cousin jure propinquitatis.
Co. Litt.lO, b. Proximity
of blood, therefore, is twofold, either positive or representative.
It ill positive when the
parties claim in their own individual right, as between the second and third son, or between the uncle and grand-uncle. It is representative when either of the parties claim 118
being lineally descended from another, in which case he is entitled to the degree of
proximity of his ancestor. Thus, the grandson of the elder son of any person proposed
18 entitled before the second son of such person, though in common acceptation nearer
by two degrees; and this principle of representative proximity is by the law of England
so peremJ;>torythat a female may avail herself thereof to the total exclusion of a male
claiming III his own right; for in descents in fee-simple the daughter of the eldest son
shall, as claiming by representation of her father, succeed in preference to the second
or younger son. See 3 Cru, Dig. 378, 3i9.-CmTTY.
l~ The following historical observations and legal deductions relating to the doctrine
of representations are extracted from Dalrymple on Feuds:"The right of representation was more slowly introduced into the collateral than inti!
the descending line.
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V. A fifth rule is that on failure of lineal descendants, or issue, of the person
last seised, the inheritance shall descend to his collateral relations, being of tho
blood of the first purehaser-j's subject to the three preceding rules."
., In the original law of nature, representation must be unknown: those who are nearest in blood to a man will be conceived to be nearest connected with him. Afterwards,
it is observed to be a hardship that children bred up in a suitable rank to that of their
father, and with a prospect of succeeding to his rights, should be cut off at once from
that rank and that prospect. It comes to be observed as a further hardship, that a
woman who has married one seemingly her equal should, by his untimely death, lose
not only her husband, but see her children reduced to beggary.
"These considerations introduced the right of representation in the descending line;
but the same considerations did not occur in the collateral line. The children of a
brother or cousin have not the prospect of succeeding to their uncles' or cousins' estates,
because it is always to be supposed every man is to have children of his own. It is
therefore no hardship upon them to be removed by another uncle or another cousin
, from a succession which they could have no reasonable expectation of enjoying .
.. The steps by which the right of representation in private successions came into the
collateral line in Great Britain, or even in any other country in Europe, are extremely
difficult to be traced, and perhaps are not very certain when they are traced. Therefore
we must supply them by the progress of the same representation in public successions .
.. In these last successions it is plain that representation was originally unknown.
From the histories of modem Europe, it appears that when succession was permitted
amongst collaterals the nearest of blood took to the exclusion of representation •
.. In the time of Edward I., though representation in the descending line was tolerably
well established throughout Europe, yet the point was so doubtful in the collateral line
that, upon the death of Margaret of Norway and the dispute for her succession between
her cousins Bruce and Baliol, not only the eighty Scotch commissioners named by the
candidates, and the twenty-four English named by king Edward, were long doubtful,
but all Europe was doubtful, which side ought to prevail. The precise question in the
end put by the king to the commissioners was, 1Vhether the more remote by one degree in succession, coming from the elder sister, ought to exclude the nearer by a degree, coming from the second
.mter'
And, on the answer importing that representation should take place, judgment.
was given for Baliol.
"The Scotch writers of those days were positive this judgment was wrong; the English writers of the same period were as positive that it was right. These different opinions may be accounted for.. In England, at that time, representation in collateral succession was beginning to take place; and this advance of their own nation the English
made the measure of their opinion. The Scotch, on the other hand, at the same
period, had not arrived at the same length: this species of representation was unknown
to them; and therefore they disapproved of the judgment.
"Solemn as this decision was; yet even in England, a century afterwards, the right of
representation in this line was so far from being complete that it was the same doubt
that gave rise to the disputes between the houses of York and Lancaster and involved
the kingdom in civil war. On the abdication of Richard the Second, the two persons
claiming the right to the crown were hi!' two cousins, the duke of Lancaster, son of John
of Gaunt, who was fourth son to Edward the Third, and the earl of March, grandson to
Lionel, duke of Clarence, who was third son of the same prince. And the discussions
related to the rights of these persons, and whether representation in collateral successions ought to prevail.
"Even in later times, and when the law was better understood, it was on the same
ground that, upon the death of Henry the Third, of France, the League set up the cardinal of Bourbon as heir to the crown, in opposition to his nephew, the king of Navarre.
Th,s last prince was son of the elder branch to the cardinal; but, the cardinal being one
step nearer to the common stock. it was asserted that nearness of blood, and not reprose atation, took place in collateral succession .
., For many ages it has now been fixed in private successions that representation in the
collateral line shall take place; and, although of late in Europe there has scarce been
any such dispute in public successions as to give room for either example to prevail, yet
the example of those private successions, and the now riveted notions of mankind in
favour of representation, will probably prevent it from being ever made again the subject
of dispute."
See Dalrymple on Feuds, ch. 5, s. 2, p. L78. H. Chit. Desc. 98, n.-CHITTY.
IS The custom of gavelkind
extends to collaterals; so that, if one brother die without
Issue, all his other brothers shall succeed equally. Robins. on Gavelk. book 1. ch. 6.
But the custom of borough English does not extend to collaterals; and thereforo, on the
rleath of one brother, lands of that tenure shall not go to the youngest brother without
" special custom. Ibid.-CUlTTY.
It should here be noticed, that though it is necessary that a person who would sue-
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'rhus if Geoffrey Stiles purchases land, and it descends to John Stiles his 80n.
and John dies seised thereof without issue; whoever succeeds to this inherit
ance must bo of the blood of Geoffrey, the first purchaser of this family.(k)U
Tho first purchaser, perquisitor, is he who first acquired the estate to hiR family,
whether tho same was transferred to him by salo or by gift, or by any other
method, except only that of descent.
This is a rule almost peculiar to our own laws, and those of a similar irigit al,
For it was entirely unknown among the Jews, Greeks, and Romans: nono of
whose laws looked any further than the person himself who died seised of the
estate ; but assignod him an heir, without considering by what titlo he gained
it. or from what ancestor he derived it. But the law of Normandy(l) agree8
with our law in this respect: nor indeed is that agreement to bo wondered at,
since the law of descents in both is of feodal original; and this rulo or canon
r-annot otherwise be accounted for than by recurring to feodal principles.
When feuds first began to be hereditary, it was made a necessary qualification
of the heir, wbo would succeed to a feud, that he should be of the blood of, that
is, lineally de*scended from, the first feudatory or purchaser. In conse- [*991
quonce whereof, if a vassal died seised of a feud of his own acquiring, or
"''''
feudum novum, it could not descend to any but his own offspring; no, not even
to his brother, because he was not descended, nor derived his blood, from the
first acquirer. But if it was feudum aniiquum, that is, one descended to the vassal
from his ancestors, then his brother, or such other collateral relation as was
descended and derived his blood from the first feudatory, might succeed to such
inheritance.
To this purpose speaks the following rule :-"jrater fratri, sine Zegilimo luerede defuncto, in beneficiaquod eorum patris fuit succedat : sin autem unus e

fratribus a domino feudum acceperit, eo defuncto sine leqitimo Iuerede.frater ejus in
feudum non succedit."(m) The true feodal reason for which rule was this; that
what was given to a man, for his personal service and personal merit, ought not
to descend to any but the heirs of his person. And therefore, as in estates-tail,
(which a proper feud very much resembled,) so in tho feodal donation, "nomen

lueredis, in prima inoestitura expressum, tantum ad descendentes ex corpore pritni
vasalli exienditur j et non ad collaterales, nisi ex corpore primi uasalli sive stipitis
descendant;"(n) the will of the donor, or original lord, (when feuds were turned
from life-estates into inheritances,) not being to make thom absolutely hereditary,
liko the Roman allodium, but hereditary only sub modo: not hereditary to the
collateral relations, or lineal ancestors, or husband, or wife, of the feudatory, but
to the issue descended from his body only.
However, in process of time, when the feodal rigour was in part abated, lI.
(1) Co. Lilt- 12.
(I) Gr. OJustum. c. 25.

(-) 1 Feud. I, ~ 2.
(~) Craig. I. I, t. 9, ~ 36.

ceed must show himself to be of the blood of the first purchasor, yet, where the PCI
sons who inherit succeed or derive title to the inheritance by virtue of remote and in
termediate descents from the purchaser, it will be sufficient if they are related by halfblood only to the purchasor, or to such other remote and intermediate ancestors who
were formerly and intermediately seised of the inheritance in the regular course of
descent from the purchaser, provided, according to the rule which follows, they are the
worthiest legal relatives of the whole blood to the person last seised. Rob. Inh. 45. For
example, see post, p. 228.-CmTTY.
18 To be of the blood of Geoffrey is either to be immediately descended from him, cr
to be descended from the same couple of common ancestors. Two persons are consanguinei,
or are of the blood (that is, whole blood) of each other, who are descended from the
same two ancestors.
The heir and ancestor must not only have two common ancestors with the original
purchaser of the estate, but must have two common ancestors with each other; and
therefore, if the son purchases lands and dies without issue, and it descends to any heir
on the part of the father, if the line of the father should afterwards become extinct, it
cannot pass to the line of the mother. Hale's Hist. C. L. 246. 49 E. III. 12. And for
the same reason, if it should descend to the line of any female, it can never afterwards,
upon failure of that line. be transmitted to the line of any ather female; for, according
to the next rule,-viz
the sixth,-the
heir of the person last seised must be a collateral
kinsman 0" tho whole blood.-CURJSTIAN.
.
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method 'Was Invented to let in the collateral relations of the grantee to the Inheritance, by granting him afeudum novum to hold utfeudum antiquum ; that is,
with all the qualities annexed of a feud derived from his ancestors; and then the
collateral relations were admitted to succeed even in infinitum, because they might
have been of the blood of, that is, descended from, the first imaginary purchaser,
*222] For *since it is not ascertained in such general grants, whether this feud
shall be held ut feudum paternum or feudum avitum, but ui feudum antiquun«
merely; as a feud of indefinite antiquity: that is, since it is not ascertained
from which of the ancestors of the grantee this feud shall be supposed to have
descended; the law will not ascertain it, but will suppose any of his ancestors,
pro re nata, to have been the first purchaser: and therefore it admits any of his
collateral kindred (who have the othcr necessary requisites) to the inheritance,
because every collateral kinsman must be descended from some one of his lineal
ancestors.
Of this nature are all the grants of fee-simple estates of this kingdom, for
there is now in the law of England no such thing as a grant of afeudum novum,
to be held ut novum: unless in the case of a fee-tail, and there we see that this
rule is strictly observed, and none but the lineal descendants of the first donee
(or purchaser) are admitted; but every grant of lands in fee-simple is with us a
feudum novum to be held ut antiquunl, as afeud whose antiquity is indefinite: and
therefore the collateral kindred of the ~rantee, or descendants from any of his
lineal ancestors, by whom the lands might have possibly been purchased, are
capable of being called to the inheritance."
Yet, when an estate hath really descended in a course of inheritance to the
person last seised, the strict rule of the feodal law is still observed; and none
are admitted but the heirs of those through whom the inheritance hath passed:
for all others have demonstrably none of the blood of the first purchaser in them,
and therefore shall never succeed," .As, if lands come to John Stiles by descent
from his mother Lucy Baker, no relation of his father (as such) shall ever be
his heir of these lands; and vice versa, if they descended from his father Geoffrey Stiles, no relation of his mother (as such) shall ever be admitted thereto,
for his father's kindred have none of his mother's' blood, nor have his mother's
relations any share of his father's blood. And so, if the estate descended from
*293] his father's father, George Stiles; the relations of "'his father's mother,
*"
Cecilia Kempe, shall for the same reason never be admitted, but only
those of his father's father,"
This is also the rule of the French law,(o) which
is derived from the same feodal fountain;
Here we may observe, that so far as the feud is really antiquum, the law
traces it back, and will not suffer any to inherit but the blood of those ancestors
(0) Domat, part 2, pro

a Where a man takes by purchase, he must take the estate as a feudum antiquum, and
though it be limited to his heirs on the part of his mother, yet the heirs on the paternal
side shall be preferred in the descent; for no one is at liberty to create a new kind of
inheritance.
H. Chit. Desc. 3, 123. 3 Cru. Dig. 359. Watk. Desc, 222, 223.-CHITTY.
20 It will sometimes
happen that two estates or titles, the one legal and the other
equitable, will descend upon the same person, in which case they will become united,
and the equitable shall follow the line of descent through which the legal estate descended,
See Goodright d. Alston va. Wells, Doug. 771. And in the late esse of Langley
118. Sneyd, (1 Simons & Stu. Rep. 45,) where an infant died seised of an equitable
estate
descending ex parte maternli, the legal estate being vested in trustees, his incapacity to
call for a conveyance of the legal estate (by which the course of descent might have
neen broken) was held to be a sufficient reason to induce a-court of equity to consider
tho Case as if such a conveyance had actually been made, it not being, according to the
terms of the trust, any part of the express duty of the trustees to execute such conveyance.-CHlTTT.
21 Hence -the expression
heir at law must always be used with a reference to a specific
estate ; for if an only child has taken by descent an estate from his father and another
from his mother, upon his death without issue these estates will descend to two different
persons: so also, if hill two !randfathers and two grandmothers had each an estate, which
descended to his fathce and mother, whom I suppose also to be only children, then, IIA
l'tlfore, thes~ four estates will descend to four different heirs.-CHRISTIAN.
606
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from whom the feud was conveyed to the late proprietor. :But" hen, through
length of time, it can trace it no farther; as if' it be not known whether hill
grandfather, Geor~e Stiles, inherited it from his father Walter Stiles, or hill mo
ther Christian Smith, or if it appear that his grandfather was the first grantee
and I?O took it (by the general law) as a feud of indefinite antiquity; in either
of these cases the law admits the descendants of any ancestor of Georgo Stiles,
either paternal or maternal, to be in their due order the heirs to John Stiles of
this estate; because in the first case it is really uncertain, and in the second
case it is supposed to be uncertain, whether the grandfather derived his title
from the part of his father or his mother.
This then is the great and general p,rinciple upon which the law of collateral
inheritances depends; that, upon failure of issue in the last proprietor, the
estate shall descend to the blood of the first purchaser; or, that it shall result
back to the heirs of the body of that ancestor from whom it either .really has,
or is supposed by fiction of law to have, originally descended; accordingto the
rule laid down in the year-books,(p) Fitzherbert,(q) :Brook,(r) and Hale,(s)
"that he who would have been heir to the father of the deceased" (and, of
course, to the mother, or any other real or supposed purchasing ancestor)
"shall also be hcir to the son;" a maxim that will hold universally, exccpt in
the case of a brother or sister of the half-blood, which exception (as we shall
Beehereafter) depends upon very special grounds.
The rules of inheritance that remain are only rules of evidence, calculated to
investigate who the purchasing ancestor was; which *in feudis vere [*22'
antiquis has in process of time been forgotten, and is supposed so to be
~
in feuds that are held ut antiquis.
VI. A sixth rule or canon therefore is, that the collateral heir of the person
last seised must be his next collateral kinsman of the whole blood.S!
First, he must be his next collateral kinsman either personally or jure representationis j'a which proximity is reckoned according to the canonical degrees of
consanguinity before mentioned. Therefore, the brother being in the first
degree, he and his descendants shall exclude the uncle and his issue, who is
only in the second. And herein consists the true reason of the different
methods of computing the degrees of consanguinity, in the civil law on the
(,) M. 12 Edw. IV. U.
(r) Abr. t. cluctnt. 2.

(P) Ibid. SS.
(.) U. C. L. m.

a With reference to this and the preceding rule, it is to be observed that, .. in order to
constitute a good title, the party must be the nearest collateral heir of the whole blood
of the person last seised on the part of the ancestor through whom the estate descended."
When lord Hale speaks of the nearest collateral relation of the whole blood of the person last seised, and of the blood of the first purchasor, he means the latter branch of
the expression as a qualification, and not an addition, to the first branch, that the collateral heir of the whole blood must claim through the ancestor from whom the estate
descended, and thus be of the blood of the first purchasor. Per Leach, vice-chancellor,
Hawkins es. Shewen, I Sim. & Stu. Rep. 257, which case, and the pedigree annexed to
the same, deserve attention.
On account of the qualification required for the heir to be
of the blood of the first purchaser or acquirer of the estate, it may not unfrequently
happen that the person upon whom the inheritance devolves in a regular and le~al
course of descent or succession is not (as independently of, and laying aside, this qualiflcation) heir or next of kin to the person last seised of it, either in the paternal or maternal line.
It appears that Littleton and his commentator, lord Coke, (Ten. s. 6, fo, 11, b.,) have
laid down a different doctrine" touching the necessity of the person who inherits being
always heir, or the worthiest and nearest relative, to the person last seised;" but it is
conceived that the rules must be taken together in a connected view, and as such the
rule will stand thus :-"That
the person or persons who inherit, and upon whom the law
Casts the inheritance upon the death of the person seised, must always be the worthiest
and nearest of such of the relatives of the whole blood of the person last seised as arA
of the blood and consanguinity of the purchasor, and such as are not incapacitated by
the first rule of descent."
Rob. Inh. 46, 47.-CHITTY.
lI'rhis is only true in the paternal line ; for when the paternal and maternal lines are
both admitted to the inheritance, the most remote collateral kinsman e:r: parte patern4
will inherit before the nearest e:r: JVlrle matenu2. See 1). 236, post.-CURISTIAN.
•
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one har.d, and in the canon and common laws on the other. The civil law
regards consanguinity principally with respect to successions, and therein very
naturally considers only the person deceased, to whom the relation is claimed:
it-therefore counts the degrees of kindred according to the number of persons
through whom the claim must be derived from him; and makes not only his
great-nephew but also his first-cousin to be both related to him in the fourth
degree; because there are three persons between him and each of them. The
canon law regards consanguinity principally with a view to provent incestuous
marriages botween those who have a large portion of the sumo blood running
in their respective veins; and therefore looks up to tho author of that blood, or
tho common ancestor, reckoning the degrees from him: so that the greatnephew is related in the third canonical degree to the person proposed, and the
flrst-oousin in the second ~ the former being distant three degrees from the
common ancestor, (the father of the propositus,) and therefore deriving only
one-fourth of his blood from the same fountain; the latter, and also the propositus himself, being each of them distant only two degrees from the common
ancestor, (the grandfather of eaeh.) and therefore having one-half of each of
their bloods the same. The common law regards consanguinity principally
with respect to descents; and having therein the same object in view as the
*295] civil, it may seem as if it ought *to proceed according to the civil computation.
But as it also respects the purchasing ancestor, from whom
the estate was derived, it therein resembles the canon law, and therefore counts
its degrees in the same manner. Indeed, the designation of person, in seeking
for the next of kin, will come to exactly the same end, (though the degrees
will be differently numbered,) whichever method of computation we suppose
the law of England to use; since tho right of representation of the parent by
tho issue is allowed to prevail in infinitum» This allowance was absolutely
24 It is suggested by Mr. Christian, in his edition of Blackstone, "that
the true and
only way of ascertaining an heir at law in any line or branch is by the representation of
brothers or sisters in each generation, and that the introduction of the computation of
kindred either by the canon or civil law into a treatise upon descents may perplex, and
can never assist; for if we refer this sixth rule either to the civil or canon law, it will in
many instances be erroneous. It is certain that a great-grandson of the father's brother
will inherit before a son of the grandfather's brother; yet the latter is the next collateral
kinsman according to both the canon and civil law computation; for the former is in the
fourth degree by the canon and the sixth by the civil law, the latter is in the third by
the canon and the fifth by the civil; but in the descent of real property the former must
he preferred."
The doctrine of consanguinity, as laid down by Blackstone, has, however, been thus
vindicated by the author of the recent treatise of descents:"Mr. Christian asserts that' this introduction of the computation of kindred into a
treatise of descent may perplex, but can never assist.'
" But it may be asked, By what means are we to ascertain and determine who is nearest to a person deceased,-whether
his uncle or his brother, or any other of his relations 1
We have no rule which directs that a brother can inherit before an uncle, but merely
that on failure of lineal descendants, or issue of the person last seised, the inheritance
shall descend to his collateral relations.
Canon 5. And then follows this sixth rule,
which designates which of these collateral relations shall be preferred, namely, the next
collateral kinsman of the whole blood. And who, it will be asked, is the next collateral
kinsman?
Unless we can have recourse to the degrees of consanguinity as pointed out
by the canon law, in order to ascertain this fact, we have no rule by which we can determine what collateral relative is entitled to the inheritance. But Mr. Christian further
ASSertsthat this computation of the sixth role of descents, if referred either to the civil
or canon law, will in many instances be erroneous; for a grandson of the father's brother
will inherit before a son of the grandfather's brother, yet the latter is the next collateral
kmsman.
Mr. Co's assertion is founded on a mistaken view of the rules of descent, and
on a disregard of their connection one with another: for if we refer to the fifth canon,
which intimates that the descent in the collateral line is subject to the second, third,
and fourth roles of descent, we shall find that' the lineal descendants of any person deceased shall represent their ancestor, and stand in the same place as the person himself
lVould have done had he been living;' and again. by the exposition of lord Coke of the
~ord • next,' we shall find that it must be understood in a dr-rble sense, namely, nexi
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necessary, else there would have frequently been many claimants in exactly the
same degree of kindred, as (for instance) uncles and nephews of tho deceasedwhich multiplicity, though no material inconvenience in the Roman. law of
partible inheritances, yet would have been productive of endless confusion
where the right of sole succession, as with us, is established. The issue or
deseendants therefore of John Stiles's brother are all of them in the first degree
of kindred with respect to inheritances, those of his uncle in the second, and
those of' nis great-unele in the third; as their respective ancestors, if living,
would have been; and are severally called to the succession in right of such
their representative proximity.
The right of representation being thus established, the former part of tho
present rule amounts to this; that on failure of issue of the person last seised,
the :nheritance shall descend to the othor subsisting issuo of his next immediate
ancestor. Thus, if John Stiles dies without issue, his estate shall descend to
Franci I his brother, or his representatives, he being lineally descended from
Geoffrey Stiles, John's next immediate ancestor, or father. On the failure of
brethren, or sisters, and their issue, it shall descend to the ur-clo of John
Stiles, the lineal descendant of his grandfather George, and so on .'1 infinitum.
Very similar tu which was the law of inheritance among the ancient, Germans,
our progenitors :-" hairedes successoresque, sui cuique liberi, et nullum testamentum:
si liberi, non sunt, proximus gradus in possessione, jratres, patrui, avunculi" (t)
*Now here it must be observed, that the lineal ancestors, thousrh
*92
(according to the first rule) incapable themselves of succeeding to the ['" 6
estate, because it is supposed to have already passed them, are yet the common
stocks from which the next successor must spring. And therefore in the Jewish
law, which in this respect entirely corresponds with ours,(u) the father or other
lineal ancestor is himself said to be the heir, though long since dead, as being
represented by the persons of his issue; who are held to succeed, not in their
own rights, as brethren, uncles, &e., but in right of representation, as the offspring of the father, grandfather, &c. of the deceased.(w) But, though the
common ancestor be thus the root of the inheritance, yet with us it is not
necessary to name him in making out the pedigree or descent. For the deacons
(I) Tacitus de )["...
(M) liumb. Co XXV'I.

Germ. 2L

(w)

Selden, de IUCCUI. Bin-. Co 12-

and next jure propinquitatis, that is, by right of representation and by
right of propinquity. and that Littleton, in his position that the' next collateral cousin
shall inherit,' meaneth of the right of representation; for legally, in course of descents,
he is next of blood inheritable. Co. Litt. 10, b. And therefore, though on the faceof
the table of consanguinity the great-grandson of the father's brother does appear to be
more degrees removed than the son of the grandfather's brother, yet inasmuch as he
represents his lineal ancestor, the uncle of the deceased, he is one degree nearer than
the son of the grandfather's brother, who represents only the great-uncle of the deceased.
But again, Mr. C. disavows this doctrine of representation of blood, and proyoses that
the rule is only true in the paternal line ; for when the paternal and materna lines are
both admitted to the inheritance, that is, when the deceased was the purchaser of the
estate, and it therefore is a feudum novum, to be held ut antiquum, the most remote collateral kinsman ex parte paterna will inherit before the nearest ex parte materna. lIr. C.
again falls into the same error, and seems to disregard the subsequent rules of descent
by which the kindred derived from the blood of the male ancestors, however remote, are
admitted before those from the blood of the female, however near. The rule therefore
rnsy stand good and unexceptionable in this form,-that the collateral kinsman, who is
either by representation or in his own personal right nearest to the deceased, shall be
admitted and succeed to the inheritance on failure of his lineal descendants. The rule!'
of descent must be taken together in a connected view; nor can we in many instances
state anyone of the canons of descent as a positive rule without such connection the
one with another. Thus, for instance, as in the direct descending line by the first canon,
taken by itself, all the children, so by the fifth rule all the collateral relatives. of any
person deceased would be entitled to an equal share of the inheritance ; but these are
subsequently explained, the one to mean the male issue, and of them the eldest, in preference to the females; and the latter, the next collateral, either in his own right, or by
representation in the male line, in preference to the female." See H. Chit. Desc.110-113
jun represeniationis
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betw een two brothers is held to be an immediate descent; and therefore title may
be made by one brother or his representatives to or throuqh: another without
mentioning their common father.(x)
If Geoffrey Stiles hath two sons, John
and Francis, Francis may claim as heir to John, without naming their father
Geoffrey; and so the son of Francis may claim as cousin and heir to Matthew
tho son of John, without naming the grandfather; viz., as son of Francis, who
was the brother of John, who was the father of Matthew. But though the
common ancestors are not named in deducing the pedigree, yet the law still
respects them as the fountains of inheritable blood; and therefore, in order to
.ascertain the collateral heir of John Stiles, it is first necessary to recur to his
ancestors in the first del?ree; and if they have left any other issue besides
John, that issuo will be Ius heir. On dofault of such, we must ascend one step
higher, to the ancestors in tho second degree, and then to those in the third
and fourth, and so upwards in infinitum, till some couple of ancestors be found
who have other issue descending from them besides the deceased, in a parallel
or collateral line. From these ancestors the heir of John Stiles must derive his
descent; and in such derivation the same rules must be observed, with regard
"'297] to the sex, *primogeniture, and representation, that have before been
...
laid down with regard to lineal descents from the person of the last
proprietor.
But, secondly, the heir need not be the nearest kinsman absolutely, but
only sub modo j that is, he must be the nearest kinsman of the whole blood;
for if there be a much nearer kinsman of the half-blood, a distant kinsman
of the whole blood shall be admitted, and the other entirely excluded; nay,
the estate shall escheat to the lord, sooner than the half-blood shall in.
herit.26
.A kinsman of the whole blood is he that is derived, not only from the same
ancestor, but from tho same couple of ancestors. For as every man's own
blood is compounded of the bloods of his respective ancestors, he only is properly of the whole or entire blood with another, who hath (so far as the distance
of degrees will permit) all the same ingredients in the composition of his blood
that the other had. Thus, the blood of John Stiles being composed of those
of Geoffrey Stiles his father, and Lucy Baker his mother, therefore his brother
Francis, being descended from both the same parents, hath entirely the same
blood with John Stiles; or he is his brother of the whole blood. But if, after
tho death of Geoffrey, Lucy Baker the mother marries a second husband, Lewis
Gay, and hath issue by him; the blood of this issue, being compounded of the
blood of Lucy Baker (it is true) on the one part, but that of Lewis Gay (instead
of Geoffrey Stiles) on the other part, it hath therefore only half the same
ingredients with that of John Stiles; so that he is only his brother of the half.
blood, and for that reason thoy shall never inherit to each other. So also, if
the father has two sons, A. and B., by different venters or wives; now these
twu brethren are not brethren of the whole blood, and therefore shall never
inherit to each othcr, but the estate shall rather escheat to the lord. Nay, even
jf tho father dies, and his lands descend to his eldest son .A., who enters thereon,
and dies seised without issue; still B. shall not be heir to this estate, because
he iRonly of the half-blood to A., the person last seised; but it shall descend to
a slater (if any) of tho whole blood to .A.: for in such eases the maxim is, that
the seisin or possessio fratris facit sororem esse haredem.
Yet, had .A. died with.
*')28] ont entry, then B. might have inherited; not as *heir to A. his half.
..
brother, but as heir to the common father, who was the person last
&ftonHy scised.(y)2S
(0)

81d.196.

1 Ventr. 423. 1 Lev. 00. 12:Uod. 619.

(.) Hale, H. C. L. 23lj.

2f It may be observed that it is always intended
or presumed that a person is of th41
wnu:e blood until the contrary be shown. Kitch. 225, a. Plowd, 77, a. Trin. 19, H. 8,
pI. 6, p. 11, b. Watk. Deso. 75, n, (U.)-0UITTY.
31 The meaning of the maxim is. that the possession of a brother will make his sister
If the w hole blood his heir in preference to a brother of the half-blood,
Litt. 58
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This total exclusion of the half-blood from the inheritance, being almost
peculiar to our own law, is looked upon as a strange hardship by such as aru
unacquainted with the reasons on which it is grounded. But these censurea
nrise from a misapprehension of the rule, which is not so much to be considered
in the light of a rule of descent, as of a rule of evidence: an auxiliary rule, to
carry a former into execution. And here we must again remember, that the
great and most universal principle of collateral inheritances being this, that tho
heir to a feudum antiquum must be of the blood of the first feudatory or purchaser, that is, derived in a lineal descent from him; it was originally requisite,
as upon gifts in tail it still is, to make out the pedigree of the heir from the first
donee or purchaser, and to show that such heir was his lineal representative.
But when, by length of time and a long course of descents, it came (in those
rude and unlettered ages) to be forgotten who was really the first feudatory or
purchaser, and thereby the proof of an actual descent from him became impossible; then the law substituted what Sir Martin "\Vright(z) calls a reasonable,
in the stead of an impossible, proof; for it remits the proof of an actual descent
from the first purchaser; and only requires, in lieu of it, that the claimant be
next of the whole blood to the person last in possession, (or derived from the
same couple of ancestorsj) which will probably answer the same end as if he
could trace his pedil$ree in a direct line from the first purchaser. For he who
is my kinsman of the whole blood can have no ancestors beyond or higher
than the common stock, but what are equally my ancestors also; and mine
are vice versa his: he therefore is very likely to be derived from that un
known ancestor of mine from whom the inheritance descended.
But a
kinsman of the half-blood has but one-half of his ancestors above the common
stock the same as mine; and therefore there is not the same probability" of
that standing requisite in the law, that he be derived from tho blood of tho
first purchaser.
t') Tenures, 186.

Of some inheritances there cannot be a seisin, or a possessio fratris: as if the eldest
brother dies before a presentation to an advowson, it will descend to the half-brother as
heir to the person last seised, and not to the sister of the whole blood. 1Burn, Eo. L. 11.
So of reversions, remainders, and executory devises, there can be no seisin, or possessio
fratris; and if they are reserved or granted to A. and his heirs, he who is heir to A.
when they come into possession is entitled to them by descent: that is, that person who
would have been heir to A. if A. had lived so long and had then died actually seised
2 Woodd. 256. Fearne,448.
2 Wils. 29.-CHIUSTIAN.
It may from the above passage in the text be perceived that the rule depends entirely
on the question whether the elder son had obtained a seisin of the estate; for if he has
obtained such a seisin, though not by actual entry, as will be sufficient to make him an
ancestor, so as to transmit the estate descending to his own right heirs, his sister of the
whole blood will be entitled in preference to the brother of the half-blood; but if he
has not obtained such a seisin, his brother of the half-blood will succeed as heir to his
father, who was the person last seised.
It may also be observed that if the father die without heirs-male, his daughters by
different venters: may inherit together to the father, although they cannot inherit to
each other. Bro. Abr. Descent, pI. 20. 1 Roll. Abr. 627.-CHITTY.
21This reason will be found on examination to be unsatisfactory, and, indeed, not to f>e
founded in truth. It is not true that in all, or even in most, cases, there is a greater
probability that a kinsman of the whole blood is derived from the blood of the first purchaser than a kinsman of the half-blood, or that a kinsman of the half-blood has in all,
or even in most, cases, fewer common ancestors of the person last seised than a kinsman
of the whole blood. My brother of the half-blood (the issue of my father) has one ancestor (my father) more in common with me than my uncle of the whole blood ; sever ..~
more than my great-uncle, (see post, p. 231 ;) and more-almost innumerably more-than
the descendants of my paternal grandmother's maternal grandfather. Yet all these may
inherit an estate descended to me from my father, and purchased by him, though my
half-brother (the son of my father, the original purchaser] cannot inherit. And it is
plain the law does not. consider the point as hinging upon greater or less probability; for
then it would only postpone the half-blood, instead of utterlv excluding it, so that land shall
rather escheat than devolve upon a kinsman of the half-biood.
This note is partly extracted from the MS. BUPP0:ledto be penned by R noble and
learned judge still llvlng.c-Carrrr.
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*To illustrate this by example. Let there be John Stiles, and Francis,
..brothers, by the same father and mother, and another son of the same
mother by Lewis Ga)-, a second husband.
Now, if John dies seised of lands,
hut it is uncertain whether they descended to him from his father or mother; in
this case his brother Francis, of tho whole blood, is qualified to be his heir; for
ae is sure to be in the line of descent from the first purchaser, whcther it were
the line of the father or the mother.
But if Francis should die before John
without issue, the mother's son by Lewis Gay (or brother of the half-blood) if>
utterly incapable of being heir; for he cannot prove his descent from the first
purchaser, who is unkuown, nor has ho that fair probability which the law admits
as presumptive evidence, since he is to the full as likely not to be descended from
the line of the first purchaser, as to be descended; and therefore the inheritance
shall go to the nearest relation possessed of this presumptive proof, the whole
blood,
And, as this is the case in feudis antlquis, where there really did once exist a
purchasing ancestor, who is forgotten; it is also the case in feudis navis held u(
antiquis, where the purchasing ancestor is merely ideal, and never existed but
only in fiction of law. Of this nature are all grants of lands in fee-simple at
this day, which are inheritable at! if they descended from some uncertain indefinite ancestor, and therefore any of the collateral kindred of the real modern
purchaser (and not his own offspring only) may inherit them, provided they be
of the whole blood; for all such are, in judgment of law, likely enough to be
derived from this indefinite ancestor: but those of the half-blood are excluded,
for want of the same probability.
Nor should this be thought hard, that a
brother of the purchaser, though only of the half-blood, must thus be disinherited, and a more remote relation of the whole blood admitted, merely upon
a supposition and fiction of law: since it is only upon a like supposition and
fiction that brethren of purchasers (whether of the whole or half blood) are
entitled to inherit at all; for we have seen that in feudis striate navis neither
"'930] brethren nor any other oollaterals were admitted. As *therefore ui feudis
~
antiquis we have seen the reasonableness of excluding the half-blood, if
by a fiction of law a jeudum novum be made descendible to eollaterals as if it was
[eudum antiquum, it is just and equitable that it should be subject to tho same
restrictions as well as the same latitude of descent.
Perhaps by this time the exclusion of the half-blood docs not appear altogetber
so unreasonable as at first sight it is apt to do. It is certainly a very fine-spun
and subtle nicety; but considering the principles upon which our law is founded,
it is not an injustice, nor always a hardship; since even the succession of the
whole blood was originally a beneficial indulgence, rather than the strict right
of collaterals ; and though that indulgence is not extended to the demi-kindred,
yilt they are rarely abridged of any right which they could possibly have cnjoyed
before. The doctrine of the whole blood was calculated to supply the frequent
impossibility of proving a descent from the first purchaser, without some proof
of which (according to our fundamental maxim) there can be no Inheritance
allowed of. .And this purpose it answers, for the most part, effectually enough
I speak with. these restrictions, because it does not, neither can any other method,
answer this purpose entirely. For though all the ancestors of John Stiles, above
the common stock, are also the ancestors of his collateral kinsman of the whole
blood; yct, unless that common stock be in the first degree, (that is, unless thoy
have the same father and mother,) there will be intermediate ancestors, below
the common stock, that belong to either of them respectively, from which the
other is not descended, and therefore can have none of their blood. Thus,
though John Stiles and his brother of the whole blood can each have no other
ancestors than what are in common to them both; yet with regard to his uncle
where the common stock is removed ono degree higher, (that is, the grandfather
and grandmother,) one-half of John's ancestors will not be the ancestors of his
uncle: his patruus, or father's brother, derives not his descent from John's ma'231] ternal ancestors: nor his avunculus, or mother's brother, *from those in
the paternal line. Here then the supply of proof is deficien t, and by no
iii2
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means amounts to a certainty: and the higher the common stock is removed,
the more will even the probability decrease. But it must bo observed, that
(upon the same principles of calculation) the half-blood have always a much
less chance to be descended from an unknown indofinite ancestor of tho deceased,
than the whole blood in the same degree. As, in tho first degree, tho whole
brother of' John Stiles is sure to be descended from that unknown nncestor j his
half-brother has only an even chance, for half John's ancestors are not his. So,
in the second degree, John's uncle of the whole blood has an even chance; but
the chances are three to one against his uncle of the half-blood, for threc-fourths
of John's ancestors are not his. In like manner, in the third dcgree, the chances
are only three to one against John's great-uncle of the whole blood, but they aro
seven to one against his great-uncle of the half-blood, for seven-eighths of John's
ancestors have no connection in blood with him. Thcrefore tho much less probabilityof the half-blood's descent from the first purchaser, compared with that
of the whole blood, in the several degrees, has occasioned a general exclusion of
the half-blood in all.
But, while I thus illustrate the reason of excluding the half-blood in general.
I must be impartial enough to own, that, in some instances, the practice is carried further than the principle upon which it goes will warrant.
Particularly
when a kinsman of the whole blood in a remoter degree, as the uncle or greatuncle, is preferred to one of the half-blood in a nearer degree, as the brother;
for the half-brother hath the same chance of being descended from the pur.
chasing ancestor as the uncle; and a thrice" better chance than the grcat-unclo
or kinsman in the third degree. It is also more especially overstrained, when a
man has two sons by different venters, and the estate on his death descende
from him to the eldest, who enters and dies without issue; in whit h case the
younger son cannot inherit this estate, because he is not of the whole [*939
blood to the last proprietor.(a)
This, it must be *owned, carries a hard~ship with it, even upon feodal principles: for the rule was introduced only to
supply the proof of a descent from the first purchaser; but here, as this estate
notoriously descended from the father, and as both the brothers confessedly
sprung from him, it is demonstrable that the half-brother must be of the blood
of the first purchaser, who was either the father or some of the father's ancestors. When, therefore, there is actual demonstration
of the thing to be
proved, it is hard to exclude a man by a rule substituted to supply that proof
when deficient. So far as the inheritance can be evidently traced back, there
seems no need of calling in this presumptive proof, this rule of probability, to
investigate what is already certain.
Had the elder brother, indeed, been a purchaser, there would have been no hardship at all, for the reasons already givonj
or had the frater uterinus only, or brother by the mother's side, been excluded
from an Inheritance which descended from the father, it had been highly reasonable,
Indeed, it is this very instance, of excluding a frater consanguineus, or brother
by the father's side, from an inheritance which descended a patre, that Craig(b)
has singled ont on which to ground his strictures on the English law of halfblood. And, really, it should seem as if originally the custom of excluding the
half-blood in Normandy,(c) extended only to exclude e frater uterinus, when the
inheritance descended a patre, and vice versa, and possibly in England also; a8
even with us it remained a doubt, in 'the time of Bracton.Id) and of Fleta,(e)
whether tho half-blood on the father's side was excluded from the inhoritance
(e) A snll h'U"der ease than thl. happened, ~[. 10 Edw.
n1. On the death of 1\ man who h ill three daughters by ..
Ant wife and a fonrth by another, hi. Iands descended
oqn,lI11 to all four 88 coparceners, Afterward. the eldest
two dled without Issue; and It W<18 held that the third
daugbter alone should Inherit their shares, 118 being their
belr of tbe whole blood. and that the young .. t daughter
•honld retain ouly her orlgln~1 fourth part of tbelr common
tItber'. lands. 10.AM. ZT. And yot It WIIB clear law, In 11.

19 Edw. II~ that who", lands had descended to two si,tenl
of the half-blood, ... eopareeners, each might be heIr of those
lands to the other. Mayo. Edw. U. 6l8. Fitm. A.br. tIt.
quan tmpedu, l'i7.
(') L.2, t. 1~,~U.
O) Gr. Cbu.ttum. Co 25.
{")L.2,c.30,~3 •
.) L. 6, c. 1, l U

This ought to be twice; for the half-brother has one chance in two, tho great-uncle
in four. The chance of the half-brother is therefore twice better than that of tilt'
gl eat-unclc.-CnRISTIAN.
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-vhich originally descended from the commbn father, or only from such a.
descended from the respective mothers, and from newly-purchased lands. So
.233] also the rule of law, as laid *down by our Fortescue,(f) extends no fur
ther than this: frater fratri uterine non succedet in Iuzreditate paterna. It.
is moreover worthy of observation, that by our law, as it now stauds, the
crown (which is the highest inheritance in the nation) may descend to the halfblood of the preceding sovereign,(g) so that it be the blood of the- first monarch
purchaser, or (in the feodal language) conqueror of the reigning family. Thus
it actually did descend from king Edward the Sixth to queen Mary, and from
her to queen Elizabeth, who were respectivcly of the half-blood to each other.
For the royal pedigrce being always a matter of sufficient notoriety, there is no
occasion to call in the aid of this presumptive rule of evidence, to render probable the descent from tho royal stock, which was formerly king William the
Norman, and is now (by act ofparliament)(h) the princess Sophia of Hanover.
Hence also it is that in estates-tail, where the pedigree from the first donee
must be strictly proved, half-blood is no impediment to the descent :(i) because,
when the lineage is clearly made out, there is no need of this auxiliary proof."
HoW'far it might be desirable for the legislature to give relief, by amending the
law of descents in one or two instances, and ordaining that the half-blood
might always inherit, where the estate notoriously descended from its own
proper ancestor, and in cases of new-purchased lands, or uncertain descents,
should never be excluded by tho whole blood in a remoter degree; or how far
a private inconvenience should be still submitted to, rather than a longostnblished rule should be shaken, is not for me to determine."
The rule then, together with its illustration, amounts to this: that, in order
(I) o« laud. zt: .Anql. 5.
(l) 12 Wm. nr, c. 2(I)

Plowd. 245. Co. Litt. 15.

(I) LItt. H 14, 16.

2!1 In titles of honour also half-blood is no impediment
to the descent; but a title can
only be transmitted to those who are descended from the first person ennobled. Co. Litt.
15. Half-blood is no obstruction in the succession to personal property. Page 505, post

-CURISTI.\N.
10 The learned judge has exerted great ability and ingenuity in apologizing for the exelusion of the half-blood. But whatever ingenuity may have been exerted in its favour,
I conceive nothing more in effect can be said for it than this, viz., that if the half-blood
were universally admitted to inherit, an estate might pass out of one family into another,
between whom there was no union of blood. .As where a son inherits an estate from
his father, and his mother marries again and has a child by her second husband; if this
child could inherit from his half-brother it would acquire the estate of the first husband,
to whom it is not related by blood; and in order to avoid this inconvenience, the halfblood is universally excluded.
But surely nothing can be more cruel or contrary to our
notions of propriety and consistency than to give the estate to a distant relation, or to the
lord, in preference to a half-brother, either when it has descended from the common parent or when the half-brother has himself acquired it. A case was determined in the
Common Pleas a few years ago under the following circumstances :-A father died intes
tate, leaving two daughters by his first wife, and his second wife pregnant, who was delivered of a son: this infant lived only a few weeks; and it was held that as the mother
had resided upon one of the father's estates, and had received rent for others after the
father's death, she being the guardian in socage of the infant, this amounted to a legal
seisin in him, and of consequence his two sisters could not inherit, and the estate descended perhaps to a remote relation. 3 Wils. 516. And in a late case, where a father
lied leaving two daughters by different mothers, the mother of the youngest entered
upon the premises, and the eldest daughter died; it was held, that the mother being
guardian in soe.age to the youngest, and having a right to enter for her own daughter,
the entry of the mother was also an entry for the coparcener the half-sister, which
created II. seisin in her; and therefore, upon her death, her moiety descended to some
of her relations of the whole blood. And lord Kenyon held generally that an infant
may consider whoever enters on his estate as entering for his use. And he referred to
the distinction laid down by lord Coke, (Co. Litt, 15, a.,) viz., that if the father die, his
estate being out on a freehold lease, that is not such a possession as to induce a possessi»
fratris, unless tho elder son livo to receive rent after j he expiration of the lease; but if
the father die leaving his estate out on a lease for years, the possession of the tenant ia
so far ~he possession of the eldest son as to constitute the possessio fratris, 7 T. R.,,390.--

CURIS':"IA.'I.

574

CHAP.

11.]

OF THINGS.

233

to keep the estate of John Stiles as nearly as possible in the line of his purchasing ancestor, it must descend to the issue of the nearest couple of ancestors
that have left descendants behind them; because the descendants of one
ancestor only are not so likely to be in the line of that purchasing ancestor, as
those who are descended from both.
*But here another difficulty arises. In the second, third, fourth, and [*234
every superior degree, every man has many couples of ancestors,
increasing according to the distances in a geometrical progression upwards,(k)
the descendants of all which respective couples are (representatively) related to
him in the same degree. Thus, in the second degree, the issue of George and
Cecilia Stiles and of Andrew and Esther Baker, the two grnndsires and ~andmothers of John Stiles, are each in the same degree of propinquity; in the
third degree, the respective issues of Walter and Christian Stiles, of Luke and
Frances Kempe, of Herbert and Hannah Baker, and of James and Emma
Thorpe, are (upon the extinction of the two inferior degrees) all equally
entitled to
themselves the next kindred of the whole blood to John Stiles.
To which therefore of these ancestors must we first resort, in order to find out
descendants to be preferably called to the inheritanee?
In answer to this, and
likewise to avoid all other confusion and uncertainty that might arise between
the several stocks wherein the purchasing ancestor may be sought for, another
qualification is requisite, besides the proximity and entirety, whieh is that of
dignit.lJ or worthiness of blood. For,
VII. The seventh and last rule or canon is, that in collateral inheritances the
male stocks shall be preferred to the female, (that is, kindred derived from the
blood of the male ancestors, however remote, shall be admitted before those
from the blood of the female, however near;) unless whero the lands have, in
fact, descended from a female,
Thus the relations on the father's SIde are admitted in infinitum, before those
on the mother's side are admitted at all;(l) and the relations of the father's
father, before those of the father's mother; and so on," And in this tho English law is not singular, but warranted by the examples of the Hebrew and

can

(l) See page 20.

(I) IJtt. 14.

SI So lord Hale says, "If a son purchases land in fee-simple, and dies without issue,
those of the male line shall be preferred in the descent," (Hale, Hist. Com. L. 326, rule 7,
div. 1;) and the line of the part of the mother shall never inherit as long as there are
any, though never so remote, of the line of the part of the father; and, consequently,
though the mother had a brother, yet if the great-great-great-grandfather or grandmother
has a brother or sister, or any descended from them, they shall be preferred to and
exclude the mother's brother, though he is much nearer. Id. ib. div. 2. Clere vs. Brooke,
Plowd. 442. .And so great is the preference shown to the male line, that if a son dies,
having purchased lands which descend to his heir on the part of his father, (not being
his own brother or sister, see H. Chit. Desc. 123,) and the line of the father should afterwards fail, yet the descent shall never return to the line of the mother, though in the
first instance, or first descent from the son, it might have descended to the heir of the
part of the mother; for by this descent and seisin it is lodged in the father's line, to
whom the heir of the part of the mother can never derive a title as heir, but it shall
rather escheat. See Harg. note 5. Co. Litt. 13, a.
"This preference of male stocks is continued throughout all manner of auccesslons j
for if on default of heirs of the part of the father the lands descend to the line of the
mother, the heirs of the mother of the part of her father's side shall be preferred in the
succession before her heirs of the part of her mother's side, because they are the more
worthy." Hale, C. L. 330.
The several classes which can comprehend every description of kindred are thus
enumerated by Mr. Cruise, Dig. vol. ill. p. 377 :1. The male stock of the paternal line.
2. The female stock of the paternal line.
3. The male branches of the female stock of the paternal line.
4. The female branches of the female stock of the paternal line.
5. The male stock of the maternal line.
6. The female branches of the male stock of the maternal line.
7. The male branches of the female stock of the maternal line.
~. The female branches of the female stock of the maternal llne.e-Carrrr,
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Athenian laws, as stated by Selden,(m) and Petit;(n) though among the Greeb
in the time of Hesiod,(o) when a man died without wife or children, all his
*935] kindred (without any *distinetion) divided his estate among them. It
..
is likewise warranted by the example of the Roman laws; wherein the
agnati, or relations by the father, were preferred to the cognati, or relations
by the mother, till the edict of the emperor' Justinian(p) abolished all distinction between them. It is also conformable to the customary law of Nor
mandy,(q) which indeed in most respects agrees with our English law of inheritance.
However, I am inclined to think that this rule of our law does not owe its
immediate original to any view of conformity to those which I have just now
mentioned; but was established in order to effectuate and carry into execution
the fifth rule, or principal canon of collateral inheritance, before laid down]
that every heir must be of the blood of the first purchaser.
For, when such
first purchaser was not easily to be discovered after a long course of descents,
the lawyers not only endeavoured to investigate him by taking the next relation of the whole blood to the person last in possession, but also, considering
that a preference had been given to males (by virtue of the second canon)
through the whole course of lineal descent from the first purchaser to tho
present time, they judged it moro likely that the lands should have descended
to the last tenant from his male than from his female ancestors; from tho
father (for instaneo) rather than from the mother; from the father's father
rather than from the father's mother: and therefore they hunted back the inheritance (if I may be allowed tho expression) through the male line; and gave
it to tho next relations on the side of the father, the father's father, and so up:
wards; imagining with reason that this was tho most probable way of eontinuin ....it in the lino of the first purchaser.
A conduct much more rational
than the preferenco of the agnati, by the Roman laws: which, as they gave no
advantage to the males in the first instance or direct lineal succession, had no
reason for preferring them in the transverse collateral one: upon which account
this preference was very wisely abolished by Justinian.
*931)]
*That this was the true foundation of the preference of the agnati,
~
or male stocks, in our law, will further appear, if we consider that,
whenever the lands have notoriously descended to a man from his mother's
side, this rule is totally reversed; and no relation of his by tho father's side, us
such, can ever be admitted to them; because he cannot possibly be of the
blood of the first purchaser.
And so, e converso, if the lands descended from
the father's side, no relation of the mother, as such, shall ever inherit. So
also, if they in fact descended to John Stiles from his father's mother Cecilia
Kempe; here not only the blood of Luey Baker his mother, but also of Georgo
Stiles his father's father, is perpetually excluded. And, in like manner, if they
be known to have descended from Frances Holland the mother of Cecilia
Kempe, the line not only of Lucy Baker and of George Stiles, but also of Luke
Kempe, the father of Cecilia, is excluded. Whereas, when the side from which
they descended is forgotten, or never known, (as in the case of an estate newly
purchased to be holden ut jeudum antiquum,) here the right of inheritance first
runs up all the father's side, with a preference to the male stocks in every instance; and, if it finds no heirs there, it then, and then only, resorts to the
mother's side; leaving no place untried, in order to find heirs that may by
possibility bo derived from the original purchaser.
The greatest probability of
finding such was among those descended from the male ancestors; but, upon
failure of issue there, they may possibly be found among those derived from the
females."

{,> NOT.1lS.

(")D. tu=s. Bbreor, c.I2.
(-) LL • .AUk. I. 1, t: 6.
606.

(I)

(.)e••yo.,

Gr. Cbtutum. c. 25.

-~~----~--------------------~---------------------.......If a man seised in fee ex parte materna levy a fine
grant et render, granting to A. and
SUT

his hairs, the estate taken by the conusor under the render will now be descendible to
his heirs ex parte paterna. 1 Prest. Conv. 210, 318. Co. Litt. 316. Dyer, 237, h. Price V8.
f.angford, 1 Salk. 92. And the same in the case of feoffment and re-infeoffment, or even
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This I take to be the true reason of the constant preference of tho agnatic
successlon, or issue derived from the male ancestors, through all the stages of
collateral inheritance; as the ability for personal service was the reason for
preferring the males at first in the direct lineal succession. ",Ve see clearly,
that if males had been perpetually admitted, in utter exclusion of females, the
tracing the inheritance back through the mule line of ancestors must at lust
have inevitably brought us up to the first purchaser: but as males have not
been *perpetuaUy admitted, but only generally preferred; as females have [*93not been utterly excluded, but only generally postponed to males; the
-,
tracing the inheritance up through the male stocks will not give us absolute
demonstration, but only a strong probability, of arriving at the first purchaser;
which, joined with the other probability, of the wholeness of entirety of blood,
will fall little short of a certainty."
Before we conclude this branch of our inquiries, it may not be amiss to oxemplify these rules by a short sketch of the manner in which we must search
for the heir of a person, as John Stiles, who dies seised of land which he acquired,
and which therefore he held as a feud of indefinite antiquity.(r)
In the first place succeeds the eldest son, Matthew Stiles, or his issue:
(n? 1,)-if his line be extinct, then Gilbert Stiles and the other sons, respectively, in order of birth, or their issue: (nO 2,)-in default of these, all tho
daughters together, Margaret and Charlotte Stiles, or their issue. (n? 3.)-On
failure of the descendants of John Stiles himself, the issue of Geoffrey anti
Lucy Stiles, his parents, is called in: viz., first, Francis Stiles, tho eldest brother
of the whole blood, or his issuo: (n? 4,)-then
Oliver Stiles, and the other
whole brothers, respectively, in order of birth, or their issuo: (nO 5,)-then the
sisters of the whole blood all together, Bridget and .Alico Stiles, or their issue.
(n? 6.)-lu dcfect of these, the issue of George and Cecilia Stiles, his fathcr'a
(p) See tho table or descents annexed.
if a man seised ex parte materna make feoffment in fee reserving rent, the rent shall
descend to the heirs ex parte paterna. Co. Litt. 12, b.-CllITTY.
:13 Very important
alterations have been made in the law of descents in England by
the statute 3 & 4 Wm. IV. c. 106. From the provisions of this statute the following
have been framed as the existing canons of descent in that country:1. The descent shall be traced from the purchaser, the person last entitled to the land
being considered to have been the purchaser, unless he be proved to have inherited it.
This rule it appears is not to be applied unless the circumstances of the case and the
nature 01 the title require it, so that when a person dies lea~ing issue it need not b.
inquired whether he or she took by inheritance or by purchase.
2. Inheritances shall descend lineally to the issue of the purchaser.
3. On failure of issue of the purchaser, the inheritance shall go to his nearest lineal
ancestor, or the issue of such aneestor,-the
ancestor taking in preference to his or her
issue. Thus, if the purchaser dies without issue, the father takes before the brothers or
sisters of that purchaser, and a grandfather, not before the father or the father's issue,
but before the uncles or aunts or their Issue,
4. Paternal ancestors and their descendants shall be preferred to maternal ancestors
and their descendants, male paternal ancestors and their descendants to female paternal
ancestors and their descendants, and male maternal ancestors and their descendants to
female maternal ancestors and their descendants, and the mother of a more remote
female ancestor on either side and her descendants to the mother of a less remote
female ancestor and her descendants. Thus, the mother of the paternal grandfather and
her Issue shall be preferred to the father's mother and her issue.
5. The male issue shall be admitted before the female.
6. 'Vhen there are two or more males in equal degree, the eldest only shall inherit.
but the females all together.
7. Relations of the half-blood shall be capable of inheriting,-those
who are relsted (z
parte paterna taking next in order to the relations, male and female, of the same degree
of the whole blood; those who are related e» parte materna taking next in order after their
mother.
S. The lineal descendants, in infinitum, of any person deceased shall r=present their
ancestorv=-that is, shall stand in the same place as the person himself would have done
had he been living. Thus, the issue of a deceased eldest son, in whatever degree, will
precede in order of inheritance the living younger sons.-KERR.
VOLo1-37
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parents; respect being still had to their age and sex: (11° 7,)-then the issue' of
Walter and Christian Stiles, the parents of his paternal grandfather: (n? 8,)then the issue of Richard and Anne Stiles, tho parents of his paternal ~rand'
father's father: (n? 9,)-and so on in the paternal grandfather's paternal line, OJ
blood of Walter Stiles, in infinitum. In defect of these, the issue of William and
Jane Smith, the parents of his paternal grandfather'S mother: (n? 10,)-and so
on in the paternal grandfather'S maternal line, or blood of Christian Smith, ill
*238] infinitum: till both the *immediatc bloods of George Stiles, the paternal
grandfather, are spent.-Thcn we must resort to the issue of Luke and
Frances Kempe, the parents of John Stiles's paternal grandmother: (nO 11,)-then to the issue of Thomas and Sarah Kempe, the parents of his paternal
grandmother's father: (n? 12,)--and so on in the paternal grandmother's
paternal line, or blood of Luke Kempe, in infinitum.-In
default of which we
must call in the issue of Charles and Mary Holland, the parents of his paternal
grandmother's mother: (n? 13,)-and so on in the paternal grandmother's mao
ternal line, or blood of Frances Holland, in infinitum: till both the immediate
bloods of Cecilia Kempe, the paternal grandmother, are also spent.-Wherevy
tho paternal blood of John Stiles entirely failing, recourse must then, and not
before, be had to his maternal relations; or the blood of the Bakers, (nO 14, 15,
16,) Willises, (n? 17,) Thorpes, (nO 18, 19,) and Whites, (n? 20,) in the same
. regular successive order as in the J:?8'ternalline.
The student should however be informed, that the class n" 10 would be postponed to nO 11, in consequence of the doctrine laid down, arguendo, by justice
Manwoode, in the case of Clere and Brooke ;(8) from whence it is adopted by
lord Baeon,(t) and Sir Matthew Hale :(u) because, it is said, that all the female
ancestors on the part of the father are equally worthy of blood; and in that
case proximity shall prevail. And yet, notwithstanding these respectable
authorities, the compiler of-this table hath ventured (in point of theory, for the
case never yet occurred in practice)" to give the preference to nO 10 before nO
11; for the following reasons: 1. Because this point was not the principal
question in the case of Clere and Brooke: but the law concerning it is delivered
obiter only, and in the course of argument by justice Manwoode; though afterwards said to be confirmed by the three other justices in separate, extrajudicial
conferences with the reporter.
2. Because the chief justice, Sir James Dyer, in
reporting the resolution of the court in what seems to be the same case,(w)
takes no notice of this doctrine. 3. Because it appears from Plowden's report
"'239] that very many gentlemen of the law were dissatisfied *with this position of justice Manwoode; since the blood of n? 10 was derived to the
purchaser through a greater number of males than the blood of n? 11, and was
therefore in their opinion the more worthy of the two, 4. Because the position
itself destroys the otherwise entire and regular symmetry of our legal course of
descents, as is manifest by inspecting the table j wherein n? 17, which is analo~out:!in the maternal line to n? 10 in the paternal, is preferred to n? 18, which
IS analogous to n? 11, upon the authority of the eighth rule laid down by Hale
himself: and it destroys also that constant preference of the male stocks in the
. law of inheritance, for which an additional reason is before(x) given, besides the
mere dignity of blood. 5. Because it introduces all that uncertainty and eontradietion, which is pointed out by that ingenious author iCY) and 'establiehes a
collateral doctrine (viz., the preference of n" 11 to n? 10) seemingly, though
perhaps not strictly, incompatible with the principal point resolved in the case
of Clere and Brooke, viz., the preference of nO 11 to n? 14. And, though that
learned writer proposes to rescind the principal point then resolved, in order to
,
(.) Plowd.450.
(W)Dy.,r. au.
(.) Elem. Co 1.
(~) H. C. L. 2-10, 2«.

;.......;...:.-_--'-

(0) Pagetl 236, 236, 237.
(.) Law ot Inheritances,

2d edit. pp. 30, 31, 61, 62, 66.

"Mr. Cruise s~at6l! that a case exactly in point arose in the Midland circuit in 18P5,
lind was intended 'to have been argued in Westminster
Hall, but was compromised.
"&veral eminent counsel were, however, consulted, among whom was serjeant. Williamsj
and they were all of opinion that Sir W. Blackstone's doctrine was wrong," 3 Cru. Dig.
'1 I'd 411, n.-CHITTY.
478

----------------

------

--

------

---

----------l

TABLE OF DESCENTS.
PA

TERNAL

J1£ATE

LINE.

r-----------------------------------~·------------------------------~
Anne
G ...lfcpy
l",to-l"7Iai
(rratt,ifttr'.

l>at..-rnal
(~r'l"dm

(.:::..,~~::/::..
r~
""lift.'''lud
( rll.I.ljd'.,.

WAltf"r

p~::~~~al
------C~----

&1"-.".1(,,.,,
Ju.tlur

Geofferr

-----------------------------------------

------------------------------~-

-----~=

f

:;'-;:;-I

t'r'lllds
Stiles
Eldut
Brotlur

4 -

l!

vunew
htllel>

1>"""

.....

lj~

Btnee

S..!'Ufid

Brut!..,.,.

!

L

f N E.

,-------------------------------------------~-------------------------------------------

Wilham
....r-urh

~:::

R ~V.A L

--------------

-----------------

"

CHAP.

14.)

OF THINGS.

clear this difficulty; it is apprehended that the difficulty may be better cleared
by rejecting the collateral doctrine, which was never yet resolved at all. G.
Because the reason that is given for this doctrine by lord Bacon (viz., that in
nny degree, paramount the first, the law respcctcth proximity, and not dignity
of blood) is directly contrary to many instances gh'en by Plowden and lIale,
and every other writer on the law of descents, 7. Because this position seems
to contradict the allowed doctrine of Sir Edward Coke ;(z) who lays it down
(under different names) that the blood of the Kcmpes (alias Sandies) shall not
inherit till the blood of the Stileses (alias Fairfields) fail. Now the blood of the
Stileses does certainly not fail till both n? 9 and n? 10 are extinct. ,Yhercfore
n" 11 (being the blood of the Kempes) ought not to inherit till then. 8. Bocause in tho case Mich. 12 Edw, IV. 14(a) (much relied on in that of Cloro and
Brooke) it is laid down as a rule, that" cestuy, que doit inheriter al pere, doit
inheriter al fils."(b) And so Sir Matthew Hale(c) says, "that though the law
excludes the father from inheriting, yet it substitutes and directs the descent
as it should have been had the father inherited."S5 Now, it is settled, by the
resolution of Clere *and Brooke, that n? 10 should have inherited before [*940
n? 11 to Geoffrey Stiles, tho father, had he been tho person last soised ;
~
and thereforo n? 10 ought also to be preferred in inheriting to John Stiles,
the son.
In case John Stiles was not himself tho purchaser, but tho estate in fact
came to him by descent from his father, mother, or any higher ancestor,
there is this difference: that the blood of that line of ancestors, from which
it did not descend, can never inherit: as was formerly fully explained.(d)
And the like rule, as there exemplified, will hold upon descents from any other
ancestors.
The student should also bear in mind, that during this whole process, John
Stiles is tho person supposed to have been last actually seised of tho estate.
For if ever it comos to vest in any other person, as heir to John Stiles, a now
ardor of succession must bo observed upon the death of such heir; since ho, by
his own seisin, now becomes himself an ancestor or stipes, and must be put in
the place of John Stiles. The figures therefore denote the order in which tho
Su"\" eral classes would succeed to John Stiles, and not to each other: and before
we search for an heir in any of tho higher figures, (as n? 8,) we must be first
assured that all the lower classes (from n? 1 to n? 7) were oxtinct at John
Stiles's decease."
(.) mgt. C. 1.. m.
(., Co. Litt. 12. Hawk. nbr. in toe,
(a) Fitzh. Ahr.llt. discent, 2. Bro. Abr.llt. diseem.S.
See page 223.

(") See p"ge 236.

(»

saThis rule, however, does not apply in all cases; for a brother of the half-bloodwould
succeed to the father, though he could not to tho son.c-Cmrrr,
MThepreference bestowed upon n? It) to n? 11 in the accompanying table of descents
has given rise to a legal controversy, in which much learning and ability have been employed. On the side of Mr. Justice Blackstone, Mr. Christian and Mr. 'Vatkins have
ranged themselves; opposed to him are Mr. 'Vooddesson, Mr. Cruise, and llIr.Osgoode.
It has been intimated, however, by more than one authority, that the point in dispute
is scarcely worth the labour of an adjustment; for up to the present time no case of
the kind has como before the courts for discussion. See ante, 238, note 36. Nor is it
probable that one wiII arise to render the determination of practical utility. See H
Ghitt~ on Descents, 12;, 128. See Cruise, Dig. vol. 3, p. .1~n-CmTTY.
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CHAPTER XV.
OF TITLE BY PURCHASE.
AND

1. BY ESCHEAT.
PURCHASE, perquisitio, taken in its largest and most oxtensrve sense, is thus
defined by Littleton ;(a) the possession of lands and tenements, which a man
hath by his own act or agreement, and not by descent from any of his ancestors
or kindred. In this sense it is contradistinguished from acquisition by right of
blood, and includes every other method of coming to an estate, but merely that
by inheritance: wherein the title is vested in a l)erson, not by his own act or
agreemcnt, but by the single operation of law.(b)
Purchase, indeed, in its vulgar and confined acceptation, is applied only to
such acquisitions of' land, as are obtain cd by way of bargain and sale for money,
or some other valuable consideration. But this falls fill' short of the legal idea
of purchase: for, if I give land freely to another, 110 is in the eye of the law a
purchaser.fe) and falls within Littleton's definition, for he comes to the estate
by his own agreement; that is, he consents to the gift. A man who has his
father's estate settled upon him in tail, before he was born, is also a purchaser;
for he takes quite another estate than the law of descents would have given
him. Nay, even if the ancestor devises his estate to his hcir-nt-law by will,
with other limitations, or in an)' other shape, than the course of descents would
direct, such heir shall take by purchase. Cd) But if a man, seised in fcc, devises
his whole estate to his heir-at-law, so that the heir takes neither a greater nor a
*949] less estate by the *devise than he would have done without it, he shall
_....
be adjudged to take by deseent,(e) even though it be charged with encumbrances :Cf) this being for the benefit of creditors, and others, who have demands on the estate of the ancestor.' If a remainder be limited to the heirs of
(oHI2.
(6) to. Lilt. IS.
(0) Ibid.

(d) Lord
(0) I

Raym. 728.

neu, Abr. C26.
sn. Lord Raym.

(I) Salk.

j28.

1 See further, on this point, Com. Dig. Descent, A. B.
Bao. Abr. Descent, E. With
respect to what shall be assets by descent, it is laid down as a general rule that, though
the ancestor devise the estate to his heir, yet, if he take the same estate in quantity and
quality that the law would have given him, the devise is a nullity, and the heir is seised
by descent, and the estate assets in his hands. As when a man seised of land in fee on
part of his mother devises it to his heir on the part of his mother in fee, the heir is in
by descent. 1 Salk. 242. S. C. Prec. in Chan. 222. 2 Ld. Raym, 829. Com. Rep. 123,
s. P. 2 Leon. 11. Dyer, 124, a. Plowd. 545, and note (f) in the English translation.
So where a man seised in fee on the part of his mother devised to the executors for sixteen years for payment of his debts, remainder to his heir on the part of his mother, it
was held that the heir took by descent; for it is no more than if the devisor had made
a lease for sixteen years and afterwards devised his reversion to the heir. 3 Ley. 127.
So where one devises to another for life, remainder to his heir in fee, the heir shall take
the reversion by descent; and yet the law would have thrown the estate immediately on
the heir by descent if there had been no devise, 1 Roll. Abr. 626, (1) pI. 2. Sty. 148,
149. So where one devises land to his heir, charged with a rent issuing out of it, or
with the payment of a sum of money, still the heir takes by descent. Com. Rep. 72.
1 Salk. 2·11. 1 Lutw, 793, 797. 1 Ld. Raym. 728. 2 Atk. 293. So where, on riens r«
descent pleaded, it appeared that the ancestor devised the lands to the heir for payment
of debts, it was adjudged that the heir was in by descent, for the tenure is not altered.
2 Str. 1270. 1 Black. Rep. 22. For other authorities to the same point, sec Co. Litt. 12,
h., note 63.
But where a different estate is devised than would descend to the heir, the disposition
by the will shall prevail; as where the estate is devised to the heir in tail. Plowd. 545.
So where a man having issue two daughters, who are his heirs, devises lands to them
and their heirs, they take under the will; for by law they would take as coparceners,
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Sempronius, here Sempronius himself takes nothing; but if he dies during the
continuance of the particular estate, his heirs shall take as pllrehasers.(g)
But
if an estate be made to A. for lifo remainder to his right heirs in fee, his heirs
shall take by descent: for it is an ancient rule of law, that whenever the ancestor
takes an estate for life, the heir cannot by the same conveyance take an estnto
in fee by purchase, but only by descent.(h) And if A. dies before entry, still hill
heirs shall take by descent, and not by purchase: for where the heir takes uny
thing that might have vested in the ancestor, he takes by way of descent (i)
The ancestor, during his life, beareth in himself all his heirs j(k) and therefore,
when once he is or might have been seised of the lands, the inheritance so
limited to his heirs vests in the ancestor himself: and the word" heirs" in this
case is not esteemed a word of purchase, but a word of limitation, enuring 80 as
to increase tho estate of tho ancestor from a tenancy for lifo to a fcc-simple'
And had it been otherwiso, had tho hoir (who is uncertain till tho death of tho
ancestor) been allowed to take as a purchaser originally nominated in the deed,
as must have been the case if the romainder had been expressly limited to
Matthew or Thomas by namo; then, in the times of strict feodal tenure, the lord
would huve been defrauded by such a limitation of the fruits of his signiory
arising from a descent to the heir.
"That we call purchase, perquisitio, the feudists called conquests, conqucesius, or
conquisitio:(l) both denoting any means of acquiring an estate out of the common course of inheritance.
And this is still the proper phrase in the law of
Scotland :(m) as it was among' the Norman jurists, who styled *the first [*.)43
purchaser (that is, he who brought the estate into the family who at
present owns it) the conqueror or conquereur.(n)
'Which seems to be all that
was meant by the appellation which was given to William tho Norman, when
his manner of ascending the throne of England was, in his own and his successors' charters, and by the historians of the times, entitled conquastus, and
himself conquastor or conquisiior ;(0) signifying that he was the first of his family
who acquired the crown of England, and from whom therefore all future claims
by descent must be derived: though now, from our disuse of the feodal sense
of the word, together with tho reflection on his forcible method of ncquisition,
wo arc apt to annex the idea of victory to this name of conquest or conquisition i
a title which, however just with re~rd to tho crown, the Conqueror
never prf'
tonded with regard to tho realm of .bngland; nor, in fact, ever had.(p)
The difference, in effect, between the acquisition of an estate by descent and
by purchase, consists principally in these two points: 1. That by purchase the
estate acquires a new inheritable quality, and is descendible to the owner's blood
in general, and not the blood only of some particular ancestor.
For, when 11
man takes an estate by purchase, ho takes it not ut feudum paternum or maternum,
which would descend only to the heirs by the father's or the mother's side: but
he takes it ut feudum aniiquum, as a feud of indefinite antiquity, whereby it be
comes inheritable to his heirs general, first of the paternal, and then of the
1 Roll Abr. 6:!7.
(A)1 Rep. 1(1-1. 2 Lev. 60. Raym.33!.
Shelley'. case, 1 Rep. 98.
) Co. LIlt. Z~.
•) Craig. I. I, t. 10, ~ 18.

(v)

?

~

(M) Dalrymple of Feuds, 210.
(A) Gr. (};U<tllm. Glee s, c. 25,

p.4O.

(.) Spelm Glo"s.I-15.
See book L ch. 3.

(p)

but by the will they have it as joint-tenants. Cro. Eliz. 431. Bacon's Maxims, Reg, n. 21.
1 Salk. 242. Comyns, 123. 2 Ld. Raym. 829. But, since the statute 3 W. & M. c. It,
ench a devise is fraudulent against creditors by specialty, and therefore an action lIlay
l-e brought against the devisee as heir and devisee. 2 Saund. 8, (d.)-CIIITTY.
The doctrine laid down in the text-that when a devise of lands to the heir-at-law
makes no alteration in the nature or limitation of the estate, the heir will take, not hy
purchase under the will, but by his preferable title by descent-is no longer law. The
statute of 3 &; 4 Gul, IV. c. lOG enacts that an hcir to whom land is devised by his ancestor shall take as devisee, and not by descent; and that a limitation of land, by any
sssurance, to the grantor and his heirs shall create an estate bv purohase.c-Hovausx.
2 This is the rule or maxim known among lawyers as" the rule in Shelley's case." 1 Co.
a't See Harg. &; Butl. Co. Litt. 37G, b., n. 1. Fearne, Cont. Rem. 28. Preston on EstatE·,.,
1 \'01. 263 to 419, per tot.-CIIITTY.
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maternal, line. 2. An estate taken by purchase will not make the neil' answerable
lor the acts of the ancestor, as an estate by descent will. For if tho ancestor,
by any deed, obligation, covenant, or tho like, bindoth himself and his heirs, and
dieth j this deed, obligation, or covenant, shall be binding upon tho heir 80 far
forth only as he (or any other in trust for him)(q) had any estate of inherit anco
*0)4!] vested in him by descent *from, (or any estate pur auter vie coming to
him by special occupancy, as heir to,)(r) that ancestor, sufficient to answer the charge ;(s) whether he remains in possession, or hath alienated it before
actior b-ought;(t) which sufficicnt estate is in the law called assets; from tho
French word asses, cnough.(u) Therefore if a man covenants, for himself and
his heirs, to keep my house in repair, I can then (and then only) compel his heir
to perform this covenant, when he has an estate sufficient for this purpose, or
assets, by descent from the covenantor: for though the covenant descends to the
heir, whether he inherits any estate or no, it lies dormant, and is not compulsory,
until he has assets by descent.(v)3
Thill is the legal signification of the word perquisitio, or purchase; and in this
sense it includes the five following methods of acquiring a title to estates: 1.
Escheat. 2. Occupancy. 3. Proscription. 4. Forfeiture. 5. Alienation. Of all
these in their order.
I. Escheat, we may remember,(w) was one of the fruits and consequences of
feodal tenure.' The word itself is originally French or Norman,(x) in which
language it signifies chance or accident; and with us it denotes an obstruction
of the course of descent, and :1 consequent determination of the tenure, by some
unforeseen contingency: in which case the land naturally results back, by a
kind of reversion, to the original grantor or lord of the fee.(y)
Escheat therefore being a title frequently vested in the lord by inheritance,
as being the fruit of a signiory to which he was entitled by descent, (for which
reason the lands escheatcd shall attend the signiory, and be inheritable by such
only of his heirs as are capable of inheriting the other,)(z) it may seem in such
cusos to fall more properly under the former general head of acquiring title to
estates, viz., by descent, (being vested in him by act of law, and not by his own
*",r]
act *01'agreement,) than under the present, by purchase. But it must
- o
be remembered that, in order to complete this title by escheat, it is necessary that the lord perform an act of his own, by entering on the lands and
tenements so eseheated, or suing out a writ of escheat:( a) on failure of which,
or by doing any act that amounts to an implied waiver of Lis right, as by
accepting homage or rent of a stranger who usurps the possession, his title by
escheat is barred.(b) It is therefore in some respect a title acquired by his own
act, as well as by act of law. Indeed, this may also be said of descents themselves, in which an entry or other seisin is required, in order to make a complete
title: and therefore this distribution of titles by our legal writers, into those by
descent and by purchase, seems in this respect rather inaccurate, and not marked
with sufficient precision: for, as escheats must follow the nature of the signiory
to which they belong, they muy vest by either purchase or descent, according
Etat. 29 Car. II. c. 3, ~ 10.
(') Ibid 112.
{III P. wrua, 777.
('J 8tat.3 &: ! W. end 31.c. H.
(v) Finch, Law, 119.
(.) }'lUcb,Rep. 86.
(II) See page iZ.
(f)

(0) E,cl!el, or tehe!, fonned from the verb escho'T, or tel""T
to happen.
(.) 1 Feud. 86. Co. Li~. 13.
(.) Co.Lilt. 13.
(a) Bro. Abr, tit. escheat, 26.
(.) Bro. Abr. tit. acceptance, 25. Co. Lltt. 268.

• Copyhold estates are not liable as assets, either in law or equity, to the testator's
debts, further than he subjected them thereto. Aldrich vs. Cooper, 8 Ves. 393.-CllITTY.
'.As to the doubtful propriety of considering escheats under the head 01 title by purchase see ante, note (3) to chapter 14. It may be added that escheats do not answer to
the description given by our author in the last page, of the effectsof the acquisition of
an estate by purchase; for the inheritable quality of the lands escheated, as we are
taught in the present page, followsthe nature of the seignory,and does not attach in the
person of the lord to whom the escheat falls. Nor are the lands exempt from the acts
of the ancestor. from whom the seignorydescends, or from the encumbrancesof tue lnst
tenant. Earl of Bedford's case, 7 Rep. 6. Smalman vs. Agborough,1 Roll. Rep. 102..mTTY.
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as the signiory is vested, And, though Sir Edward Coko considers tho lord by
escheat as in some respects the assignee of the last tcnant,(c) and therefore
taking by purchase; yet, on the other hand, the lord is more frequently considerod as being ultimus lueres, and therefore taking by descent in a kind of
caducary succession.
The law of escheats is founded upon this single principle, that the blood of
the person last seised in fee-simple is, by some means or other, utterly extinct
and gone; and, since none can inherit his estate but such as are of his blood
and consanguinity, it follows, as a regular consequence, that when such blood is
extinct, the inheritance itself must fail: the land must become what the feodal
writers denominate feudum aperium j and must result back again to tho lord of
the fee, by whom, or by those whose estate he hath, it was given.
Escheats are frequently divided into those propter defectum sanguinis, and those
propter delictum tenentis: the one sort, if the tenant dies without heirs; tho
other, if his blood be attainted. Cd) But both these species may well be
*comprehended under the first denomination only; for he that is [*946
attainted suffers an extinction of his blood, as well as he that dies
without relations. The inheritable quality is expunged in one instance, and
expires in the other; or, as the doctrine of escheats is very fully expressed in
]'leta,Ce) "dominus cap ita lis feodi loco haredis habetur, quoties per defectum vel
delictum extinquitur sanguis tenentis:"
Escheats therefore arising merely upon the deficiency of the blood, whereby
the descent is impeded, their doctrine will be better illustrated by considcring
the several cases wherein hereditary blood may be deficient, than by any other
method whatsoever.
1,2, 3. The first three cases, wherein inheritablo blood is wanting, may be
collected from the rules of descent laid down and explained in the preceding
chapter, and therefore will need very little illustration or comment. First,
when the tenant dies without any relations on the part of any of his ancestors:
secondly, when he dies without any relations on the part of those ancestors
from whom his estate descended: thirdly, when he dies without any relations
of tho whole blood. In two of these cases the blood of the first purchaser
is certainly, in the other it is probably, at an end; and therefore in all of them
the law directs that the land shall escheat to the lord of thc fec; for the lord
would bc manifestly prejudiced, if, contrary to the inherent condition tacitly
annexed to all feuds, any person should be suffered to succeed to the lands, who
is not of thc blood of the first feudatory, to whom for his personal merit the
estate is supposed to have bcen granted.s
(0) 1 lost. 215.

(d)

Co. Lilt. 13, 92.

(.) L. 6, e.r,

6 The important case of Burgess va. Wheate, 1 Eden, 177-261, was to the following putport, A., being seised in fee ex parte patemli, conveyed to trustees, in trust for herself,
her heirs and assigns, to the intent that she might dispose thereof as she should by her
will or other writing appoint. A. died without making any appointment, and without
heirs ex parte paterna. It was held by lord-keeper Henley, (afterwards Northington,) as
well as by Sir Thomas Clarke, 111.R., and by lord Mansfield, C. J., (whose assistance the
lord-keeper had requested,) that the heir ex parte materna was clearly not entitled. But
lord Mansfield thought the crown was entitled by escheat; or, if that was not so under
the circumstances, then that, as between the maternal heir and the trustee, the former
was entitled. This opinion, however, was contrary to that of the lord-keeper and of the
master of the rolls; and it was decided that, there being a terre tenant, (Barclay VB. Russel,
3 Ves. 430,) the crown, claiming by escheat, had not a title by subpana to compel a conveyance from the trustee, the trust being absolutely determined. Upon the right of the
trustee it "as not necessary for the determination of the question before the court to
pronounce any positive judgment.
It should seem, however, that he would have received no assistance from equity in support of his claims. Williams VB. lord Lonsdale, ~
Ves.757. And clearly, a trustee not having the legal estate in lands purchased with the
trust-moneys cannot "hold against the crown claiming by escheat. Walker VB. Dcnne, 2
Ves. Jr. 170.
In the case last cited, the court is reported to have said "that copyhold cannot escheat
to the crown ;" but this dictum, in all probability, however applicable to the instance then
under consideration. was not intended to be understood as a general proposition. Copy-
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4. A monster, which hath not the shape of mankind, but in any part evidently bears the resemblance of the brute creation, hath no inheritable blood,
..nd cannot be heir to any land, albeit it be brought forth in marriage: but,
.f:947] although it hath deformity in any part of its body, yet if it '*hath
human shape it may be heir.(/)
This is a very ancient rule in the law
of England ;\g) and its reason is too obvious and too shocking to bear a minute
discussion. The Roman law agrees with our Own in excluding such births from
successions :(h) yet accounts them, however, children in some respects, where
the parents, or at least the father, could reap any advantage thereby :(i) (as the
jus trium liberorum, and the like.) esteeming them the misfortune, rather than
the fault, of that parent. But our law will not admit a birth of this kind to be
such an issue as shall entitle the husband to be tenant by the curtesy j(k)
because it is not capable of inheriting. .And thcrcforo, if there appcars no
other heir than such a prodigious birth, the land shall escheat to the lord.
5. Bastards are incapable of being heirs. Bastards, by our law, are such
children as are not born either in lawful wedlock, or within a competent time
after its determination.(l)
Such are held to be nullius filii, the sons of nobody j
for the maxim of law is, qui ex damnato coitu nascuntur, inter liberos non computantur.(m) Being thus the sons of nobody, they have no blood in thcm, at
least no inheritable blood: consequently, nono of the blood of the first purchaser : and therefore, if there be no other claimant than such illegitimate
children, the land shall escheat to the lord.(n) The civil law differs from ours
in this point, and allows a bastard to succeed to an inheritance, if after Its
birth the mother was married to the father :(0) and also, if the father had no
lawful wife or child, then, even if tho concubine was never married to the
father, yet she and her bastard son were admitted each to one-twelfth of the
*948] inheritance j(p) and a bastard was likewise *capable of succeeding to
tho whole of his mother's estate, although she was never married; the
mother being sufficiently certain, though the father is not.(q) But our law, Ir
favour of marriage, is much less indulgent to bastards,"
(f) Co. Litt. 7,8.
(go) Qui omtra formam humani generi& cont'eT$Q more prorreantur, ut si mulier monstrosum t'el prodiglosum eutxa nt,
infer hberof; non computentur,
Partus !amen., cui natura
a/lquan/ulum addiderit .ei diminwnJ, ut.i .a reI tan/urn
quatuor d"Uitol babueru, bene debet mter l,berOf; connume·
rari ; a, II memLra smt inutilia ard tortuola, nnn tamen at
partus monstrosus, Bract.!. 1, c. 6, and I. 5, t. 5, c. 30.
(l) Ff. I, 5, 14.

(I)

Ff. 50, 16, 135. Paul. 4,

.ent. 9, l73.

(I) CO. Litt, 29.

<')

See book 1. ch. 16..
(M) Co. Litt. 8.
(A) Finch, Law, 11r.
(0) 1\0"\"". b9, c. 8.
(1') Ibid. c. 12.
('l Cod. 6, 5r, 5.

holds holden of a manor whereof a subject is lord will escheat to him certainly. and 110t
to the crown; but the 12th section of the statute of 39 &; 40 Geo. III. c. 88, after reciting
that" divers lands, tenements, and hereditaments, as well freehold as copyhold, have escheated and may escheat" to the crown, enacts that" it shall be lawful to direct by warrant under the sign-manual the execution of any trusts to which the lands so escheated
were liable at the time of the escheat, or to which they would have been liable in the
hands of a subject, and to make such grants of the lands so cscheated as to the sovereign shall seem meet."-CUITTY.
By the statute 4 &; 5 W. IV. c. 23, repealed, but re-enacted by 13 &; 14 Vict. c. 60, this
rule of the common law is entirely altered; it being enacted (s. 15) that where any person seised of any land upon any trust dies without an heir, the court of chancery may
make an order vesting such land in such person as the court shall direct, and tho order
shall have the effect of a conveyance.c-Srzwanr.
6 The law of Scotland allows a person born out of wedlock to be legitimate if his
parents subsequently intermarry, without any marriage of either with a third person
intervening.
7 Cl. &; Fin. 817, 842. But although the status as to legitimacy of a person is for most purposes determined by the law of the domicil of his parents, yet. for
the purpose of inheriting land in England a bastard so legitimated, by the law of Scot.and is not allowed by the English law to be legitimate. Doe d. Birtwhistle vs. VardeIl,
~ B. &; O. 238. 2 Scott, N. R. 82l. o Bligh, 32. 7 01. &; Fin. 859. Legitimacy according
to the law of the domicil, as well as according to the law of the place where the land
lies, is necessary to entitle an heir; for a child born out of wedlock of parents domiciled
in England, who afterwards married there, was not allowed to inherit lands in Scotland.
3 Bligh, 468. See 2 Ves. &; B. 127.
As to the status of bastards during the Middle Ages and on the Continent, ree Butl
('•• T Ht. 243, b.-.'lwEET.
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There is, indeed, one instance, in which our law has shown them somo littlo
regurd ; and that is usually termed the case of bastard eiglle and mlllier puisne
This happens when u man has a bastard son, and afterwards marries the
moth or, and by her has a legitimate bon, who, in the language of the law, if>
called a mlllier, or, as Glanvilp-) expresses it in his Latin, filius muliuratus ; the
woman before marriage being concubina, and afterwards mulier. Now, here the
eldest son is bastard, or bastard eiglle j and the younger son is legitimate, or
mulier puisne.
If then tho father dies, and the bastard ciglle enters upon his land,
and enjoys it to his death, and dies seised thereof,' whereby the inheritance
descends to his issue; in this case the 1I!ulitr puisne, and all other heirs (though
minors, feme-coverts, or under any incapacity whntsocvcr.) are totally barred
of their right.(s) And this, 1. As a punishment on the mulier for his negligence, in not entering during the bastard's life, and evicting him. 2. Because
the law will not suffer a man to be bastardized after his death who entered as
heir and died seised, and so passed for legitimate in his lifetime," 3. Because
the canon law (following the civil) did allow such bastard eiqni: to be legitimate
on the subsequent marriage of his mother; and therefore the laws of England
(though they would not admit either the civil or canon law to rule the inheritances of this kingdom, yet) paid such a regard to a person thus peculiarly
circumstanced, that, after the land had descended to his issue, they would not
unravel tho matter again, and suffer his estate to be shaken. But this indulgence was shown to no other kind of bastard; for, if the mother was never
married to the father, such bastard could have no colourable title at aIL(t)"
*As bastards cannot be heirs themselves, so neither can they huve any [*9.-l9
heirs but those of their own bodies. For, as all collateral kindred consists
...
in being derived from the same common ancestor, and a bastard has no legal
ancestors, he can have no collateral kindred; and, consequently, can have no
legal heirs but such as claim by a lineal descent from himself. And therefore
if a bastard purchase land and dies seised thereof without issue, and intestato,
the land shall escheat to the lord of the fee.(u)
6. Aliens,(v) also, are incapable of taking by descent, or inheriting :(w) for
they are not allowed to have any inheritable blood in them; rather indeed upon
a principle of national or civil policy, than upon reasons strictly feodal. 'I'hough,
if lands had been suffered to fall into their hands who owe no allegiance to tho
crown of England, the design of introducing our feuds, tho defence of the kingdom, would have been defeated. ·Wherefore if a Ulan leaves no other relations
but aliens, his land shall escheat to the lord."
As aliens cannot inherit, so far they are on a level with bastards; but as tho)
(p)
(I)

L. 7, c. 1.
Litt. ~39~. Co.Litt. UI.

l') Litl. ~ 400.

Dract.l. 2, c. 7. Co. Lilt. 211.
(oJSee book i. eh, 10.
(w) Co. uu, 8.

(0)

, There must not only be a dying seised, but a descent to his issue. Co. Litt. 24-1,a
And if the bastard dieth seised, his wife enceint with a son, the mulier enter, the son is
born, the issue of the bastard is barred. Ibid. Broke, tit. Descent, 41. Plowd, 57, a.,
372, a.--CHITTl".
8 The rule holds in this one case only of bastard eignl and mulier puisM; for where a
bastard is such by reason of his mother having a husband living at the time of her marriage with his father, he cannot take advantage of the rule, the marriage under which
he claims being void without any divorce. Pride vs. Earls of Bath and Montague, 1
Salk. 120.-ClllTTY.
"It would seem that this privilege of the bastard eiglle no longer exists, in consequence
of statute 3 &; 4 W. IV. c. 27 having enacted (s. 39) that no descent cast shall defeat any
right of entry.-KERR.
to There is one exception to the general law against aliens, founded on the treaty of
li94 between this country and the United States of America, by the 9th article of whicl
·.reatyit was stipulnted that British subjects who then held lands in the United Stutes.
or American subjects who then held lands in Great Britain, "might grant, sell, or devise
the same to those whom they should please, in like manner as if they were natives, and
that neither they, nor their heirs nor assigns, should, so far as might respect the said
mnds and the legal remedies thereto, be regarded as aliens;" and this stipulation Wa.tl
eonflrmed by the statute 39 Geo. III. c. 97, s. 24. See 1 Russ. &; M. 663-SWEET.
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are also disabled to hold by purchnse.fz)" they are under still greater disabilit.es .
And, as they can neither hold by purchase nor by inheritance, it is almost
superfluous to say that they can have no heirs, since they can have nothing for
an heir to inherit; but so it is expressly holden,(y) because they have not in
them any inheritable blood. •
.And further, if an alien be made a denizen by the king's letters-patent, and
then purchases land, (which the law allows such a one to do,) his son, born before his denization, shull not (by the common law) inherit those lands; but a son
born afterwards may, oven though his elder brother be living; for the father,
before denization, had no inheritable blood to communicate to his eldest son;
•.'50 J but by denization it acquires *an hereditary quality, which will be trans.
mitted to his subsequent posterity.
Yet if he had been naturalized by
act of parliament, such eldest son might then have inherited j for that cancels all
defects, and is allowed to have a retrospective energy, which simple denization has
not.(z)U
Sir Edward Coke(a) also holds, that if an alien cometh into England and
there hath issue two sons, who are thereby natural-born subjects; and one of
them purchases land, and dles- j-et neither of these brethren can be heir to the
other. For the commune vinculum, or common stock of their consanguinity, is
the father; and as he had no inheritable blood in him, he could communicate
none to his sons; and, when the sons can by no possibility be heirs to tho
father, the one of them shall not be heir to the other. And this opinion of his
seems founded upon solid principles of the ancient law: not only from the rule
before cited,(b) that cestuy, que doit inheriter al pere, doit inheriter al fils : but also
because we have seen that the only feodal foundation, upon which newly-purchased land can possibly descend to a brother, is the supposition and fiction of
law, that it descended from some one of his ancestors; but in this case, as the
intermediate ancestor was an alien, from whom it could by no possibility descend, this should destroy the supposition, and impede the descent, and the land
should be inherited ut feudum stricte novumj that is, by none but the lineal descendants of the purchasing brother; and, on failure of them, should escheat to
the lord of the fee. But this opinion hath been since overruled:( c) and it is
now held for law, that the sons of an alien born here, may inherit to each
other; the descent from one brother to another being an immediate descent.(d)
.And reasonably enough upon the whole; for, as (in common purchases) tho
whole of the supposed descent from indefinite ancestors is but fictitious, tho
law may as well suppose the requisite ancestor as suppose the requisite
descent.
*951]
"'It is also enacted, by the statute 11 & 12 "\V. III. c. 6, that all per~
sons, being natural-born subjects of the king, may inherit and make
their titles by descent from any of their ancestors lineal or collateral; although
their father or mother, or other ancestor, by, from, through, or under whom
they derive their pedigrees, were born out of the king's allegiance. But inconveniences were afterwards apprehended, in case persons should thereby gain
a future capacity to inherit, who did not exist at the death of the person last
seised. As, if Francis the elder brother of John Stiles be an alien, and Oliver
the younger be a natural-born subject, upon John's death without issue his
lands will descend to Oliver the younger brother: now, If afterwards Francis
has a child born in England, it was feared that, under the statute of king
William, this new-born child might defeat the estate of his uncle Oliver,
Co. Litt. 2.
(.) Co Lltt. 2. 1 Lev. 59.
Co. Lltt.l29.
1 Inst, S.
(»

(a)
(a)

(Il See page. 2'23 and 239.
(.) 1 Ventr. 413. 1 Lev.59.
page 226.

1 Sid. 193.

(d) See

II If the purchase be made with the king's license, it seems that he may hold,
See 14
lIen. IV. 20. Harg. Co. Litt. 2, b., n. 2.-CIIITTY.
u I..etters of denization are now rarely, if ever, obtained; the statute i & 8 Vict. c. 66
having provided It simple and inexpensive mode by which aliens may obtain all the privileges of natural-born subjects except those of sitting in the legislature or being 8~orr
n" the privy council.c=Ksnn.
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Wherefore it is provided, by the statute 25 Geo. II. c. 39, that no rignt of
inheritance shall accrue by virtue of the former statute to any persons whatsoever, unless they are in being and capable to take as heirs at the death of
the person last seised :-with an exception however to the case, where lands
shall descend to the daughter of an alicn; which descent shall be divested
in favour of an after-born brother, or the inheritance shall be divided with an
after-born sister or sisters, according to the usual rule(e) of descents by the common law.
7. By attainder also, for treason or other felony, the blood of the person attainted is so corrupted, as to be rendered no longer inheritable.
Great care must be taken to distinguish between forfeiture of lands to the
king, and this species of escheat to the lord; which, by reason of their similitude in some circumstances, and because tho crown is very frequently tho
immediate lord of the fee, and therefore entitled to both, have been often COIlfounded together. Forfeiture of lands, and of whatever else the offender possessed, was the doctrine of the old Saxon law,(f) as a part of punishment for
the offence; *and does not at all relate to the feodal system, nor is the
*')1>')
consequence of any signiory or lordship paramount :(g) but, being a pre- [- '"
rogative vested in the crown, was neither superseded nor diminished by the
introduction of the Norman tenures; a fruit and consequence of which, escheat
must undoubtedly be reckoned. Escheat therefore operates in subordinution to
this more antient and superior law of forfeiture.
The doetrine of escheat upon attainder, taken singly, is this: that the blood
of the tenant, by the commission of any felony, (under which denomination all
treasons were formerly comprised,)(h) is corrupted and stained, and the original
donation of the feud is thereby determined, it. being always granted to the
vassal on tho implied condition of dum bene se gesserit. Upon the thorough
demonstration of which guilt, by legal attainder, the feodal covenant and
mutual bond of fealty arc held to be broken, the estate instantly falls back from
the offender to the lord of the fee, and the inheritable quality of his blood is
extinguished and blotted out forever. In this situation the law of feodal escheat
was brought into England at the conquest; and in general superadded to the
antient law of forfeiture. In consequence of which corruption and extinction
of hereditary blood, the land of all felons would immediately revest in the lord,
but that tho superior law of forfeiture intervenes, and intercepts it in its pass.
age: in case of treason, forever; in case of other felony, for only a year and a
day; after which time it goes to the lord in a regular course of eschcat,(i) as it
would have done to the heir of the felon in case the feodal tenures had never
been introduced. And that this is the true operation and genuine history of
escheats will most evidently appear from this incident to gavelkind lands,
(which seems to be tho old Saxon tonure,) that they are in no case subject to
escheat for felony, though they are liable to forfeiture for trcason.(j)
*As a consequence of this doctrine of escheat, all lands of inheritance [*953
immediately revesting in the lord, the wife of tho felon was liable to loso
her dower, till the statute 1 Edw. YI. e. 12 enacted, that albeit any person be
attainted of misprision of treason, murder, or felony, yet his wifo shall enjoy her
dower. Bet she has not this indulgence where the antient law of forfeiture
operates, for it is expressly provided by the statute 5 & 6 Edw, YI. c. 11 that
tho wife of ono attaint of high treason shall not be endowed at all."
Hitherto we have only spoken of estates vested in the offender at the time
of his offence or attainder. And here the law of forfeiture stops; but the law
of escheat pursues the matter still further. For the blood of the tenant being
utterly corrupted and extinguished, it follows not only that all that he now has

'"ItC'

(0) See
208 and 2H.
(I) LL .d:/frcd. c. 4. LL. canut. c. 5-1,.
(,) 2 Inst. 61. Salk. 85.

(A) a Inst, 15. Stal. 25 Edw. III. c. 2, ~12
<I, 21nol. 36.
(I) Somner. S::. Wrlgbt, Ten. 118.

11 .. Or of any other treasons whatsoever they be." s. 13: the wife therefore is barred by
the attainder of her husband for petit as well as high treason, but not for any murder 01
other felony. See Co. Litt. 37, a. Staundf, 195, b.-CHITTY.
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shall escheat fror, him, but also that he shall be incapable of bheriting any
thing for the future. 'I'his may further illustrate the distinction between forfeiture and escheat. If therefore a father be seised in fee, and the son commits
treason and is attainted, and then the father dies: here the lands shall escheat
to the lord; because the son, by the corruption of his blood, is incapable to be
heir, and t here can be no other hcir during his life; but nothing shall be forfeited to thc king, for the son never had uny interest in the lands to forflll1..(k)
In this case the escheat operates, and not the forfeiture; but in the following
iustance the forfeiture works, and not the escheat. As where a new felony is
created by act of parliament, and it is provided (as is frequently the case) that
it shall not extend to corruption of blood; hcre the lands of the felon shall not
escheat to the lord, but yet tho profits of them shall be forfeited to tho king for
a yem' and a day, and so long utter as tho offender lives.(l)
There is yet a further consequence of the corruption and extinction of heredi*"5-1] tary blood, which is this: that the person *attainted shall not only be
~
incapable himself of inheriting, or transmitting his own property by
heirship, but shall also obstruct the descent of lands or tenements to his posterity, in all cases where they are obliged to derive their title through him from
any remoter ancestor. The channel which conveyed the hereditary blood from
his ancestors to him is not only exhausted for the present, but totally dammed
up and rendered impervious for the future. This is a refinement upon the
antient law of feuds, which allowed that the grandson might be heir to his
gmndfather, though the son in the intermediate generation was guilty of
felony.(m) But, by the law of England, a man's blood is 60 universally corrupted by attainder, that his SOilS can neither inherit to him nor to any other
ancestors,(n) at least on the part of their attainted father,
This corruption of blood cannot be absolutely removed but by authority of
parliament. The king may excuse the public punishment of an offender, but
cannot abolish the private right which has accrued or may accrue to individuals
as a consequence of the criminal's attainder. He may remit a forfeiture, in
which the interest of the crown is alone concerned; but he cannot wipe away
~he corruption of blood; for therein a third person hath an interest, the lord
who claims by escheat. If, therefore, a man hath a son, and is attainted, and
afterwards pardoned by the king; this son can never inherit to his father,
or father's ancestors; because his paternal blood, being once thoroughly corrupted by his father's attainder, must continue so: but if the son had been born
after the pardon, he might inherit; because by the pardon the father is made a
new man, and may convey new inheritable blood to his after-born children.(o)
Herein there is, however, a difference between alien .. and persons attainted
Of aliens, who could never by any possibility be heirs, the law takes no notice
"'''55] and therefore we have *8een that an alien elder brother shall not impede
the descent to a natural-born younger brother. But in attainders it i~
otherwise: for if a man hath issue a son, and is attainted, and afterwards pardoned, and then hath issue a second son, and dies; here the corruption of blood
is not removed from the eldest, and therefore he cannot be heir; neither can
the youngest be heir, for he hath an elder brother living, of whom the law
takes notice, as he once had a possibility of being heir: and therefore the
younger brothel' shall not inherit, but the land shall escheat to the lord: the ugh
had the elder died without issue in the life of the father, the younger son barn
after the pardon might well have inherited, for he hath no corruption of blood.(p)
So, if a man hath issue two sons, and the elder in the lifetime of the father hath
Issue, and then is attainted and executed, and afterwards the father dies, the
lands of the father shall not descend to the younger son; for the issue of tho
elder, which had once a possibility to inherit, shall impede the descent to the
ronnger, and the land shall escheat to the lord.(q) Sir Edward Coke in this
ease allows(r) that if the ancestor be attainted, his sons born before the attainder
(I) Co Litt. 13.
<Il 3 Inet, 47.
(-) Van Leeuwen. tn 2 Feud.
CA) Co. Lilt. 391.
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{OJ Ibid. ~92.
Ibid. 8.
Ct) Dyer, 4S.
(r) Co. Litt. S.
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may be heirs to eaen other; and distinguishes it from the case of the sons of
an alien, because in this case the blood was inheritable when imparted to them
from the father; but he makes It doubt (upon the principles before mentioned,
which are now overl'llled)(s) whether sons, born after the attainder, can inherit
to each other, for the)' never had any inheritable blood in them.
Upon the whole, it :Jppears that a person attainted is neither allowed to retain
his former estate, nor to inherit any future one, nor to transmit any inhcrlrunco
to his issue, either immediately from himself, or mediately through himself from
any remoter unccstor ; for his inheritable blood, which is necessary either to
hold, to take, or to transmit any feodal property, is blotted out, corrupted, and
extinguished forever: the consequence of which is, that estates thus impeded
in their descent result back and escheat to tho lord.
*This corruption of blood, thus arising from feodal principles, but per:tQhG
haps extended further than even those principles will warrant, has been [-v
long looked upon as a peculiar hardship: because the oppressive part of tho
fr,odal tenures being now in general abolished, it seems unreasonable to reserve
one of their most inequitable consequences; namely, that the children should
not only be reduced to present poverty, (which, however severe, is sufficiently
justified upon reasons of public polioy.j but also be laid under future difficulties of inheritance, on account of the guilt of their ancestors. And therefore
in most (if not all) of the new felonies created by parliament since the reign
of Henry the Eighth, it is declared that they shall not extend to any corruption of blood: and by the statute 7 Anne, e. :n (the operation of which is postponed by the statute 17 Geo. II. e. 39) it is enacted, that after the death of
the late pretender, and his sons, no attainder for treason shall extend to the
disinheriting any heir, nor the prejudice of any pereon, other than the offender
himself: which provisions have indeed carried the remedy further than was
required by the hardship above complained of; which is only the future obstruc.
tion of descents, where the pedigree happens to be deduced through the blood
of an attainted ancestor."
Before I conclude this head of escheat, I must mention one singular instance
in which lands held in fee-simple are not liable to escheat to the lord, even when
their owner is no more, and hath left no heirs to inherit them. And this is the
ease of a corporation; for if that comes by any accident to be dissolved, the
donor or his heirs shall have the land again in reversion, and not the lord by
escheat; which is perhaps the only instance where a reversion can be expectant
on a grant in fee-simple absolute. But the law, we are told,(t) doth tacitly
annex a condition to every such gift or grant, that if the corporation be dissolved, the donor or grantor shall re-enter; for the cause of the gift or gnmt
*faileth. This is indeed founded upon the self-same principle as the law [*')5of escheat; the heirs of the donor being only substituted instead of the
- I
chief lord of the fee: which was formerly very frequently the case in subinfeudntions, or alienations of lands by a vassal to be holden as of himself, till that
practice was restrained by the statute of quia emptores, 18 Edw. I. st. 1, to
which this very singular instance still in some degree remains an exception.
There is one more incapacity of taking by descent, which, not being productive of any escheat, is not strictly reducible to this head, and yet must not be
passed over in silence. It is enacted by the statute 11 & 1~ Will. III. c. -t,ll
(.) 1 H.lI. P. C. 3.;7.

(I)

Co. Litt.13.

.And now corruption of blood is almost entirely abolished; for by the statute 54 Geo
II] c. 145, corruption of blood was abolished in all cases except the crimes of treason
or murder; and by the 3 &; 4, 'V. IV. c. 106, s. 10,it is enacted that when any person from
whom the descent of any land is to be traced shall have had any relation who, having been
attainted, shall have died before such descent shall have taken place, then such attainder
shall not prevent any person from inheriting such land who would have been capable
of inheriting the same by tracing his descent through such relation if he had not been
attainted, unless such lands shall have escheated in consequence of such attainder before the 1st of January, lR34.-STEwART.
IS This act was repealed by the 18 Geo. Ill.
c. 6, so far as to permit such Roman
l atholics to inherit real property as would take the oath of allegiance prescribed in till'
Ii
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that every papist who shall not abjure the errors of his religion by taking the
oaths to the government, and making the declaration against transubstantiation.
within six months after he has attained the age of eighteen years, shall be
incapable of inheriting, or taking, by descent as well as purchase, any real
estntcs whatsoever; and his next of kin, being a protestant, shall hold them to
his own use till such time as he complies with the terms imposed by the act.
This incapacity is merely personal; it affects himself only, and does not destroy
the inheritable quality of his blood, so as to impede the descents to others of
his kindred. In like manner as, even in the times of popery, one who entered
into religion, and became a monk professed, was incapable of inheriting lands,
both in our own(u) and the fcodallaw; eo quod desiit esse miles seculi qui/actus
est miles Christi: nee beneficium pertinet ad eum qui 1I0n debet gerere officium.(w)
But yet he was accounted only civiliter mortuus; he did not impede the descent
to others, but the next heir was entitled to his or his ancestor's estate."
These are the several deficiencies of hereditary blood, recognised by the law
of England; which, so often as they happen, occasion lands to escheat to the
original proprietary or lord.

CHAPTER

XVI.

II. OF TITLE BY OCCUPANCY.

is the taking possession of those things which before belonged to
This, as we have seen,( a) is the true ground and foundation of all
property, .: of holding those things in severalty which by the law of nature,
unqualified by that of society, were common to all mankind. But when once it
was asrreed that every thing capable of ownership should have an owner,
natural reason suggested, that he who could first declare his intention of appropriating any thing to his own use; and, in consequence of such intention,
aotually took it into possession, should thereby gain the absolute property of
it; according to that rule of the law of nations, recognised by the laws of
Rome,(b) quod nullius est, id ratione naturali occupanii conceditur,
This right of occupancy, so far as it concerns real property, (for of personal
chattels I am not in this place to speak.) hath been confined by the laws of
England within a very narrow compass; and was extended only to a single
instance; namely, where a man was tenant pur auter vie, or had an estate granted
to himsclf only (without mentioning his heirs) for the life of another man, and
died during the life of cestuy que vie, or him by whose life it was holden; in this
case he that could first enter on the lund might lawfully retain the possession,
so long as cestuy que vie lived, by right of oecupaney.(c)
*959]
*This seems to have been recurring to first principles, and calling in
the law of nature to ascertain the property of the land, when left without a legal owner. For it did not revert to the grantor, though it formerly(d)
OCCUPANCY

nobody

(0) Co. Lilt. 132.
(w) 2 Feud. 21.
(0) See pages 3 and
(6) Ff. 41,1,3.

S.

(.) Co. Lilt. 41.
(d) Bract. I. 2, c.9, 1.4,
1.5, c. 6, ~ 15.

e.a,

c. 9, ~ 4. Flet. L 3, c. 12, ~ 6,

statute,-which
is the same oath that is directed to be taken by the 31 Geo. III. c. 32,
which has repealed all the other odious restrictions upon those who profess the Roman
~atholic religion.-CIlRISTIAN.
IS But these disabilities of papists were removed by the statute 18 Geo. III. c. 60; 31
Geo. III. c. 32; and 43 Geo. III. c. 80, on condition only of their taking the oath of
allegiance and making a declaration of their profession of faith; and now, by the Roman
Catholic Relief Bill, (IO Geo, IV. e. 7, s. 23,) it i- enacted that no oath shall be required
to be taken by Roman Catholic subjects for enabling them to hold or enjoy any real 01
rersonal propel ty, other than such as by law may be required to be taken by other subJE'l.'tR.-KERR.
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was supposed so to do; for he had parted with all his interest, so long as cestu!I
que vie lived: it did not escheat to the lord of the fee, for all escheats must be of
the absolute entire fee, and not of any particular estate carved out of it; much
less of so minute a remnant as this: it did not belong to the grantco , for he
was dead: it did not descenu to his heirs; for there were no words of inheritance in the grant: nor could it vest in his executors;
for no executors could
succeed to a freehold.
Belonging therefore to nobody, likc the luereditas jacens
of the Romans, the law left it open to be sci sed and appropriated
by the first
person that could enter upon it, during the life of cestuy que vie, under the namo
of an occupant.
But there was no right of occupancy allowed, whore the king
had the reversion of the lands: for the reversioner hath an equal right with an,)"
other man to enter upon the vacant possession, and where the king's title nnd
a subject's concur, thc king's shall be always preferred:
against the king therefore there could be no prior occupant, because nullum tempus occurrit rcgi.(e)
And, even in the case of a subject, had the estate pur auter vie been granted to
a man and his heirs during the life of cestuy que vie, there the heir might, and still
may, enter and hold possession, and is called in law a special occupant: as having
a special exclusive right by the terms of the original grant, to enter upon and
occupy this luereditas jacens, during the residue of the estate granted: though
some have thousrht him so called with no very great proprioty,(f)
and that
such estate is ratllCr a descendible freehold. But the title of common occupancy
is now reduced almost to nothing by two statutes: the one 29 Car. II. c. 3, which
enacts (according to the ancient rule of law)(g) that where there is no special
occupant, in whom the estate may vest, the tenant pur auier vie may devise it
*by will, or it shall go to the executors or administrators,
and be assets
[*960
in their hands for payment of debts:' the other, that of 14 Gco. II. c. 10,
~
(.) Co. Litt. 41.

(I) Vaugh. 201.

(0) Bract. iold. Flet. Ibid.

1 The statute
seems inaccurately stated in this sentence. The 12th section enacts
.. that estates pur auter vie shall be devisable by will in writing, signed by the devisor or
by his agent in presence of three witnesses; and if no such devise be made, the same shall
be chargeable in the hands of the heir, if it shall come to him by reason of special occupancy, as assets by descent; and in case there be no special occupant, it shall go to the
executor or administrator of the party who had the estate thereof by virtue of the grant,
and shall be assets in his hands." 1>1r.Christian observes, .. The meaning of tho statute
seems to be this, that every estate pur outer vie, whether there is a special occupant or
not, may be devised like other estates in land, by a will attested by three witnesses. If
not devised, and there is a special occupant, then it is assets by descent in the hands ot
the heir; if there is no special occupant, then it passes, like personal property, to executors and administrators. and shall be assets in their hands." Lord Kenyon, in 6 Term
Rep. 2!l1, observed, .. These questions on estates pur auter vie do not frequently arise.
Such estates certainly are not estates of inheritance: they have been sometimes called,
though improperly, descendible freeholds: strictly speaking, they are not descendible
freeholds, because the heir-at-law does not take by descent. If an action at common
law had been brought against the heir on the bond of his ancestor, he might have
pleaded riens per descent; for these estates were not liable to the debts of the ancestor
before the statute of frauds. That act made them chargeable in the hands of the heir,
as assets by descent, if he took by reason of a special occupancy; and if there be no
special occupant, it directs that they shall go to the executors, subject to the debts of
the testator; and the statute 14 Geo. II. c. 20 renders them distributable as personalty.
An estate pur auter vie therefore partakes somewhat of the nature of a personal estate :
though it is not a chattel interest, it still remains a freehold interest for many purposes,
such as giving a qualification to vote for members of parliament, and to kill game, and
some others; a will to dispose of it must also be attested by three witnesses under the
statute of frauds. If such an estate be given to A. and the heirs of his body, the heirs
of the body will take as special occupants, if no disposition be made of it by the first
taker; but it is absolutely in his power to make what disposition of it he pleases. 1 Atk.
524. 3 P. Wms. 266, n. E., and Grey vs. Mannock."
It has been held that there can be no general occupancy of a copyhold, because the
freehold is always in the lord; and the statutes 2!lCar. II. c. 3, s, 12,and 14Geo. II. c. 20,
B. !l, appropriating estates pur auter vie, where there is no special occupant, do not extend
to copyholds. And one who was admitted tenant upon" claim as administrator de bonis
non to the grantee of a copyhold pur anter vie, having no title in such character, cannot
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which enacts that the surplus of such estate pur auter vie, after payment of
debts, shall go in a course of distribution like a chattel interest.
By these two stntutcs thc title of common occupancy is utterly extinct and
nbolished j though that of special occupancy by thc heir-at-law continues to this
day; such heir bcing hold to succeed to thc ancestor's estate, not by descent, for
then he must take an estate of inheritance, but as an occupant specially marked
out and appointed by the original grant. But, as before the statutes there could
no common occupancy be had of incorporeal hereditaments, as of rents, tithes,
advowsons, commons, or the like,(It) (because, with respect to them, there could
be no actual entry made, or corporal seisin had; and therefore by the death of
the grantee pur auter vie a grant of such hereditaments was entirely dotermined.)
so now, I apprehend, notwithstanding these statutes, such grant would be determincd likewise; and the hereditaments would not be devisable, nor vest in the
executors, nor go in a course of distribution. For these statutes must not be
construed so as to create any new estate, or keep that alive which by the common law was determined, and thereby to dcfer the grantor's rcversion; but
merely to dispose of an interest in being, to which by law there was no owner,
and which therefore was left open to the first occupant," ·When there is a residue
left, the statutes give it to the executors and administrators, instead of the first
occupant; but they will not create a residue, on purpose to give it to either.(i)
They only meant to provide an appointed instead of a casual, a certain instead
of an uncertain, owner of lands which before were nobody's ; and thereby to
supply this casus omissus, and render the disposition of law in all respects entirely
unitorm ; this being the only instance wherein a title to real estate could ever be
acquired by occupancy,"
(A)Co. LIlt. 41. Vaugh 201.
(') But see now tho statute ~ Goo III. c. Ii, which makes
leases for one, two, or three hVC8, lJy ccdesiasucal persons or

any t/ttmo')f7!ary corporation, of tlth •• or other Incorporeal
hereditaments, na good and effectual to ali .nlen!. and )Jur·
lL8leases of eorporenl poeseealous.

po,)u

recover in ejectment by virtue of such admission as upon a new and substantive grant
of the lord. j East, 18u.
If an estate pur auter vie be limited to a man, his heirs, executors, administrators, and
assigns, and be not devised, it descends to his heir as special occupant, and is only liable
for specialty debts. 4 Term R. 22!.l. If it be limited to a person and his executors, administrators, and assigns, the executors take it, subject to the same debts as personalty.
4 T. R. 224, 22!.l.-ClIlTTY.
_Lord-keeper Harcourt has declared there is no difference, since the 29 Car. II. c. 3,
between a grant of corporeal and incorporeal hereditaments pUT auter vie; for, by that
statute, every estate pUT auter t'ie is made devisable, and, if not devised, it shall be assets
in the hands of the heir, if limited to the heir: if not limited to the heir, it shall go to
the executors or administrators of the grantee, and be assets in their hands; and the
statute, in the case of rents and other incorporeal hereditaments, does not enlarge, but
only preserves, the estate of the grantee. 3 P. Wms, 264, n.
In p. 113, ante, it is said that an estate plIT auter tie cannot be entailed: yet, if such an
estate be limited to A. in tail, with remainder to B., these limitations are designations
of the persons who shall take as special occupants; but any alienation of the yuasi
tenant in tail will bar the interest of him in remainder. See 3 Cox, P. Wms. 266, and
6 T. R 293, where it appears to have been the opinion of lord Northington and lord
Kenyon that the tenant in tail of an estate pUT auter vie may bar the remainders over by
his will alone. See also 1 Atk. 524. 2 Vern. 225. 3 Cox, P. Wms. 10, n. 1. 1 Bro. Par.
Ca. 457.-CURISTIA!'1.
In the mining districts of Derbyshire and Cornwall, by the laws of the Stannaries, an
estate in mines might, and it is believed still may, be gained by occupancy. Geary V3
Barcroft, 1 Sid. 347.-ClIlTTY.
S But, by the recent act for amending the law relating to wills, (1 Vict. c. 26, s. 1,)
these statutes, except so far as relates to wills executed before Jan. I, 1838, are repealed,
but re-enacted (s. 3) that an estate pUT auter vie, of whatever tenure, and whether it be a
corporeal or incorporeal hereditament, may in all cases be devised by will; and (s. 6)
that if no disposition by will shall be made of any estate pUT auter vie of a freehold
nature, the same shall be chargeable in the hands of the heir if it shall come to him by
reason of special occupancy, as assets by descent,-as in the case of freehold land in
fee-simple; and in case there shall be no special occupant of any estate puT auter oie,
whether freehold or customary freehold, tenant-right, customary or copyhold, or of any
other tenure, and whether a corporeal or incorporeal hereditament, it shall go to the
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""This, I say, was the only instance; for I think there can bo no other
*')61
ease devised, wherein there is not some owner of the land appointed by [the law. In the case of a sole corporation, as a parson of a church, w heu he
dies or resigns, though there is no actual owner of the land till a successor UO
appointed, yet there is a legal, potential ownership, subsisting in contempluuon
of law; and when the successor is appointed, his appointment shall have a retrospoet and relation backwards, so as to entitle him to all the profits from tho
instant that the vacancy commenced. And, in all other instances, when tho
tenant dies intestate, and no other owner of the lands is to be found in the (;On1'
mon course of descents, there tho law vests an ownership in tho king, or in the
subordinate lord of the fee, by escheat,
60 also in some cases, where the laws of other nations givo a right by oecupaney, as in lands newly created, by tho rising of an island in tho sen or ill a
river, or by tho alluvion or dereliction of the waters; in these instances tho law
of England assigns them an immediate own or. For Bracton tells us,(j) that if
an island arise in the middle of a river, it belongs in common to thoso who have
lands on each side thereof; but if it be nearer to one bank than the other, it
belongs only to him who is proprietor of the nearest shoro: which is agreeable
to, and probably copied from, the civil law.(k) Yot this seems only to be reasonable, where the soil of the river is equally divided between tho owners of
the opposite shores; for if the whole soil is the freehold of any one man, as it
usually is whenever a several fishery is claimed,(l) there it seems just (and so is
the constant practice) that the eyotts or little islands, arising in any part of the
river, shall be the property of him who owneth the piscary and the soil. However, in case a new island rise in the sea, though tho civil law gives it to the first
oecupant,(m) yet ours gives it to the king.(n) *And as to lands gained [*90')
from the sea, either by alluvion, by the washing up of sand and earth, so
-as in time to make terra firma; or uy dereliction, as when the sea shrinks baek
below the usual watermark; in these cases the law is held to be, that if this
gain be by little and little, by small and imperceptible degrees, it shall go to tho
owner of the land adjoining.Io ) For de minimis non curat lex: and, besides, these
owners being often losers by the breaking in of the sea, or at charges to keep
it out, this possible gain is therefore a reciprocal consideration for such possiblo
charge Or loss. But if the alluvion or dereliction be sudden and considerable, in
this case it belongs to the king; for, as the king is lord of the sea, and so owner
of the soil while it is covered with water, it is but reasonable he should have tho
soil when the water has left it dry.(p)
So that the quantity of ground gained,
and the time during which it is gaming, are what make it either the king's or
the subject's property.'
In the same manner if a river, running between two
(J) L.2, Co 2.
(i) Inst, 2, 1, 22.
(I) S.llk. r.l7. See page 39.
(-) Inst, 2, 1, 2.

(A) Bred. I. 2, c. 2. CnUl. of Sewe rs , Zl.
(.) 2 nen, Abr, 170. Dyer, 326.
(.) Calli., U, 28.

executor or administrator of the party that had the estate thereof by virtue of tho
grant; and if the same shall come to the executor or administrator, either by reason of
a special occupancy or by virtue of this act, it shall be assets in his hands, and shall go
and be applied and distributed in the same manner as the personal estate of the testator
or intcstate.c-Srawxnr.
'See these subjects of alluvion, avulsion, and reliction, und islands arising in the sea
snd rivers, fully considered, and the cases collected, in the able treatise of Mr. Schultes
on Aquatic Rights, who, in pages 115 to 138, draws this eonclusion :-" that all islands,
relicted land, and other increase arising in the sea and in navigable streams, except
un ler local circumstances before alluded to, belong to the crown; and that all islands,
reLcted land, and the soil of inland unnavigable rivers and streams under similar circumstances, belong to the proprietor of the estates to which such rivers act as boundaries; and hence it may be considered as law that all islands, sand-beds, or other parcels
of agglomerated or concreted earth which newly arise in rivers, or congregate to th,:ir
banks by alluvion, reliction, or other aqueous means, as is frequently to he observed III
rivers where the current is irregular, such accumulated or relicted property belongs to
the owners of tho neighbouring estates." Schultes on Aquatic Rights, 1&8. Seo further,
Com. Dig. Prerog. D.
Bac, Abr, Prerog. 3 Bar. & C. !11. 5 B. & A. 2G8. Fro~ ~he
late case of The King va. Lord Yarborough, 3 Bar. & Cres.91, (though the decision
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lordships, by degrees gains upon the one, and thereby leaves the other dry j the
owner who loses his ground thus imperceptibly has no remedy: but if the course
of the river be changed by a sudden and violent flood, or other hasty means, arid
thereby a man loses his ground, it is said that he shall have what the river has
left in any other place, as a recompense for this sudden loss.(q) And this law
of alluvions and derelictions, with regard to rivers, is nearly the same in the imperial law j(r) from whence indeed those our determinations seem to have been
drawn and adopted: but we ourselves, as islanders, have applied them to marint
increase, and have given our sovereign the prerogative he enjoys, as well upon
the particular reasons before mentioned, as upon this other general ground of
prerogative, which was formerly remarked,(s) that whatever hath no ocher
owner is vested by law in the king.

CHAPTER XVII.
III.

OF TITLE BY PRESCRIPTION.

A THIRD method of acquiring real property by purchase is that by prescription;
as when a man can show no other title to what he claims, than that he, and those
under whom he claims, have immemorially used to enjoy it. Concerning customs,
or immemorial usages, in general, with the several requisites and rules to be
observed in order to prove their existence and validity, we inquired at large in
the preccding part of these commentaries.( a) At present therefore I shall only,
first, distinguish between custom, strictly taken, and prescription; and then show
what sort of things may be prescribed for.
And, first, the distinction between custom and prescription is this j that custom
is properly a local usage, and not annexed to a person j such as a custom in the
manor of Dale that lands shall descend to the youngest son: prescription is
merely a personal usagc j as, that Sempronius and his ancestors, or those whose
estate hc hath, have used time out of mind to have such an advantage or privilege.(b)1 As for example j if there be a usage in the parish of Dale, that all
the inhabitants of that parish may dance on a certain close, at all times, for their
recreation, (which is held(c) to be a lawful usage j) this is strictly a custom, for
(I) Callis, 28.
(r) Inst, 2, 1, 20, 21, 22,
(.) See book 1. page 398.

ea, 24.

(a) See book I. page 75, &0.
(6)Co. Lit!. 113.
(.) 1 Lev. 176.

turned rather upon the pleadings and evidence than the general law of alluvion and
reliction,) and the cases cited, (id. 102,) it may be collected that, if the salt water leave
8. great quantity of land on the shore, the king shall have the land by his prerogative,
and not the owner of the adjoining Boil; but not so when dry land is formed gradually
and by insensible imperceptible degrees, by alluvions or relictions, however large it may
ultimately become. .Asto unnavigable rivers, there is a case cited in Callis, 51, from the
22 lib. ass. pI. 93, which fully establishes the law. .. The case was that a river of water
did run between two lordships, and the soil of one side, together with the river of water,
did wholly belong to one of the said lordships; and the river, by little and little, did
gather upon the soil of the other lord, but 50 slowly that if one had fixed his eye a
whole day thereon together it could not be perceived. By this petty and imperceptible
increase the increasement was got to the owner of the river; but if the river, by a sudden and unusual flood, had gained hastily a great parcel of the other lord's ground, he
should not thereby have lost the same; and so of petty and unperceivable increasements from the sea the king gains no property, for 'de minimis non curat lex.'"
N.B.
In the above text, it is supposed" he shall have what the river has left in any other
place as a recompense for his sudden loss;" but the case in 22 ass. pI. 93 says that
.. neither party shall lose his land." Schultes on .Aquatic Rights, 136, 137.-CHITTY.
1 In order to determine whether rights are holden as a custom or as a prescription, .it
is necessary to advert merely to the manner in which they are holden,-whether
as. a
local usage, or as a personal claim, or dependent on a particular estate . .All rights which
may be holden lIS a custom may be holden as a prescription, but not tue versa. Perley
'14. Langley ~ N. Ramp. 233.-SHARSWOOD.
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it is applied to the place in general, and not to any particular persons: bu t if tho
*tcllant, who is seised of the manor of Dale in fee, alleges that he and [*'JG4
his ancestors, or all those whose estate he hath in the said manor, have
used time out of mind to have common of pasture in such a close, this is properly
called a prcscrlption ; for this is a usage annexed to the person of the owner of
this estate. All prescription must be either in a man and his ancestors, or ill a
man and those whose estate he hath :(d) which last is called prescribing in a
que estate And formerly ~ man might, by the common law, have prescribed 11:,r
a right which had been enjoyed by his ancestors or predecessors at any distanee
of time, though his or their enjoyment of it had been suspended/e) for an indefinite series of years. But by the statute of limitations, 32 Hen. 'VIII. c. 2, it is
enacted, that no person shall make uny prescription by the seisin or possession
of his ancestor or predecessor, unless such seisin or posscsslon hath been within
threescore years next before such prescription mado.rj")
Secondly, as to the several species of things which may, or may not, be prescribed for: we may, in the first place, observe, that nothing but incorporeal
hereditaments can be claimed by prescription; as a right of way, a common,
&c.; but that no prescription can give a title to lands, and other corporeal substances, of which more certain evidence may be had.(g) For a man shall not
be said to prescribe, that he and his ancestors have immemorially used to hold
the castle of Arundel: for this is clearly another sort of title; a title by corporal
seisin, and inheritance, which is more permanent, nnd therefore more capable
of proof, than that of prescription. But, as to a right of way, a common, or the
like, a man may be allowed to prescribc; for of these there is no corporal seisin,
the enjoyment will be frequently by intervals, and therefore the right to enjoy
them can depend on nothing else but immemorial usage. 2. A prescrip- [*9("5
tion must always be *laid in him that is tenant of the fee. A tenant for
- ),
life, for years, at will, or a copyholder, cannot prescribe, by reason of the imbceility of their estates.(h) For, as prescription is usage beyond time of mcmory,
It is absurd that they should pretend to prescribe for any thing, whose estates
commenced within the remembrance of man. And therefore the copyholder
must prescribe under cover of his lord's estate, and the tenant for life under
COverof the tenant in fcc-simple. As if tenant for life of a manor would prescribe for a right of common as appurtenant to the same, he must prescribe
under Cover of the tenant in fcc-simple; and must plead that J ohn Stiles and
his ancestors had immemorially used to have this right of common, appurtenant
to the said manor, and that John Stiles demised the said manor, with its appmtenanees, to him the said tenant for life.' 3. A prescription cannot be for a
(") 4 Rep. 32.
(.) Co. Lilt.lI3.
(I) Thi. title of prescription was well known in the
Roman law by the name of Il$ucapio, (Ff. 41, 3, :J,) 80 called

because a man that gains a title by preecrlptlon may be snU
u.'u rem capere;
(.) Dr. and ~t.Dial. 1, c. 8. Finch,132.
(0) 4 Itep. 31, 32.

2 Thus, in prescribing for common appurtenant, a man avers his seisin infee of the land
to which he claims his common, and then says that he and all those iohose estate he has in
the land, from time whereof the memory of man is not to the contrary, had, and of
right ought to have had, common of pasture in the place, where, &c. for his cattle levant and couchant, in the land whereof he was so seised. 1 Saund. 346. This is termed
prescribing in a que estate, from the words in italic. Id. note 2. 4 T. R. 718, 719. Cro.
Car. 599. If the party claims the easement as a member of a corporation, he must then
prescribe under the corporation, stating that the same have immemorially been entitled
to have for themselves and their burgesses common of pasture, and then aver that he
was a burgess. 1 Saund. 340, b. Where a copy!wlder claims common or other profit in
the lord's soil, he cannot prescribe for it in his own name, on account of the baseness
and weakness of his estate, which, in consideration of law, is only a tenancy at will:
neither can he prescribe in the lord's name, for he cannot prescribe for common or other
profit in his own soil: therefore of necessity the copyholder must entitle himself to it
by way of custom within the manor. But where a copyholder claims common or.othet
profit in the soil of a stranqer, which is not parcel of the manor, he must prescribe in
the name of the lord; namely, that the lord of the manor and his an.cestor, and n!l
those whose estate he has, have had common, &c. in such a place for himself and hIS
customary tenants, &c., and then state the grant of the customary tenement; for the
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thing which cannot be raised by grant. For the law allows proscription only
in supply of the loss of a ~runt, and therefore every prescription presupposes a
grant to have existed," Thus the lord of a manor cannot prescribe to raise a
tax or toll upon strangers; for, as such claim could never have been good by
any grant, it shall not be good by prescription.(i)'
4. A fourth rule is, that
what is to arise by matter of record cannot be prescribed for, but must be
claimed by grurt, entered on record; such as, for instance, the royal franchise
of deodands, felons' goods, and the like. These not being forfeited till the
matter on which they arise is found by the inquisition of a jury, and so made a
matter of record, the forfeiture itself cannot be claimed by an inferior title.
But the franchises of treasure-trove, waifs, estrays, and the like, may be claimed
by prescription; for they arise from private contingencies, and not from any
matter of record.(k) 5. Among things incorporeal, which may be claimed by
prescription, a distinction must be made with regard to the manner of prescribing; that is, whether a man shall prescribe in a que estate, or in himself and
his ancestors. For, if a man prescribes in a que estate, (that is, in himself and
*966] those whose estate he holds,) nothing *is claimable by this prescription,
~
but such things as are incident, appendant, or appurtenant to lands; for
it would be absurd to claim any thing as the consequence, or appendix of an
estate, with which the th~ng claimed has no connection; but, if he prescribes in
himself and his ancestors, he may prescribe for any thing whatsoever that lies
in grunt; not only things that are appurtenant, but also such as may be in
gross.(l) Therefore a man may prescribe, that he, and those whose estate he
hath in the manor of Dale, have used to hold the advowson of Dale, as appendant to that manor; but, if the advowson be a distinct inheritance, and not
(') 1 Yentr. 331.

(.) Co. Lltt. 114.

(I) Lltt.

i 183.

Finch, L.1()'\.

lord has the fee of all the copyholds of his manor. 4 Rep. 31, b. 6 Rep. 60, b. Hob.
86. Cro. Eliz. 390. Moore, 461. 1 Saund. 349.-CmTTY.
S The general rule with regard to prescriptive
claims is, that every such claim Is
good if by possibility it might have had a legal commencement, (1 Term R. 667;)
and from upwards of twenty years' enjoyment of an easement or profit 11 prendre,
grants, or, as lord Kenyon said, even a hundred grants, will be presumed, even
against the crown, if by possibility they could legally have been made. 11 East, 284,
495. Thus a fair or market may be claimed by prescription, which presumes a grant
from the king, which by length of time .11 supposed to be lost or worn out, (Gilb. Dist. 22;)
but if such a grant would be contrary to an express act of parliament it would be otherwise. 11 East, 495. But an exception to the general rule is the claim of toll thorough,
where it is necessary to show expressly for what consideration it was granted, though
such proof is not necessary in respect of toll truverse.s I T. R. 667. 1 B. & C. 223. All
ancient grant without date does not necessarily destroy a prescriptive right; for it may
be either prior to time of legal memory or in confirrnntion of such prescriptive right,
which is matter to be left to a jury. 2 Bla, R. 989. Nor will a prescriptive right be de
stroyed by implication merely in an act of parliament.
3 B. & A. 193.-ClIITTY.
• The use or possession on which a title by prescription is founded must be uninterrupted and adverse, or of a nature to indicate that it is claimed as a right, and not the
effect of indulgence or of any thing short of a grant An uninterrupted adverse use and
enjoyment of an easement for a period of twenty years, unexplained, is sufficient to warrant the presumption of a grant by a jury. Gayetty vs. Bethune, 141lIass, 49. Kirk t·s.
Smith, 9 Wheat. 24l. Rowland vs. Wolfe, 1 Bailey, 56, IIogg vs. Gill, lllIcllIullan, 329.
Twenty years adverse user of a way under claim of right is sufficient to authorize the
presumption of a grant. And that it was adverse may be presumed if the user was
notorious and in the ordinary manner, and not under circumstances showing it to have
been by leave and favour, or by the curtesy of the owner. Esling us,'Williams, 10 Barr, 126
The bare non-user for the legal period of presumption of an easement charged UPOD
land does not necessarily raise a presumption of its extinguishment, unless there be
Borneact done by the owner of the land charged inconsistent with, or adverse to, the existence of the right. Buckholder V8. Sigler, 7 W. & S. 154. Public rights cannot be destroyed by long-continued encroachments: at least, the party who claims the exercise of
any right, inconsistent with the free enjoyment of a public easement or privilege, must
put himself upon the ground of prescription, unless he has a grant or some valid autho• A. toU leavenels expressly deli ned to be" a paymentofa sum of money for passingover the private Boilof an ther,
or in a way not being B high street!' A toll thorongh is taken for passing over a hIghway, where 'the owner' f &h_
ull claim. nothing In the 80l1.-SuAltSWOOD.
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appendant, then he can only prescribe in his ancestors. So also a man may
prescribe in a que estate for a common appurtenant to a manor; but, if he would
prescribe for a comrnon in gross, he must prescribe in himself and his nnoestors.
6. Lastly," we may observe, that estates gained by prescription arc not, of course,
descendible to the heirs general, like other purchased estates, but arc an excep.
tion to the rule. For, properly speaking, the prescription is rather to be considered as an evidence of a former acquisition, than as an acquisition de novo:
and therefore, if a man prescribes for a right of way in himself and his ancestors, L will descend only to the blood of that line of ancestors in whom he so
prescribes; the prescription in this case being indeed a species of descent, But,
if he prescribes for it in a que estate, it will follow the nature of that estate in
which the prescription is laid, and be-inheritable in the same manner, whether
that were acquired by descent or purchase; for every accessory followeth the
nature of its principal,"
rity from the government.
.Arundel vs. McCullough, 10 Mass, 70. Commonwealth t\!.
:McDonald, lO S. & R. 401. Commonwealth vs. Alburger, 1 Whart. 48G.-SUARSWOOD.
& .Another rule
may be added, viz., that a person ought not to prescribe for that
which is of common right, and which the law gives. Willes R.2G8. Bac. .Abr. Common
A.-ClllTTY.
6 Immemorial usage, or usage from time whereof the memory of man runneth not to
the contrary, was formerly held to be when such usage had commenced not later than
the beginning of the reign of Richard I. But as in most cases it was impossible to bring
proof of the existence of any usage at this early date, the courts were wont to presume
the fact upon proof only of its existence for some reasonable time back, as for a period
of twenty years or more, unless indeed the per~on contesting the usage were able to
produce proof of its non-existence at some period subsequent to the beginning of thu
reign of Richard 1., in which case the usage necessarily fell to the ground. The proof
even of a shorter continuance than for twenty years was enough to raise the prewmp·
tion, if other circumstances were brought in corroboration, indicating the existence of an
ancient right. But the prescription was defeated by proof that the enjoyment, whether
for twenty years or any other period within time of legal memory, took place hy virtue
of a grant or license from the party interested in opposing it, or that it was without the
knowledge of him or his agents during the whole time that it was exercised. Bright us,
·Walker, q Tyr. 509. To remedy the inconvenience and injustice which sometimes fol
lowed from this state of the law, the prescription act, 2 & 3 \V. IV. c. 71, was passed,
which is entitled "an act for shortening the time of prescription in certain cases." The
first section enacts that no claim which may be lawfully made, at the common law. by
custom, prescription, or grant, to any right of common or other profit or benefit to be taken or
enjoyed from or upon any land of the sovereign or parcel of the duchies of Lancaster
and Cornwall, or of any ecclesiastical or lay person, (excepting certain matters to be referred to immediately.] and except tithes, rents, and services, shall, when such right shall
have been enjoyed without intermission for thirty years, be defeated or destroyed by
showing only that such right was first enjoyed at any time prior to such period of thirty
years; but such claim may be defeated in any other way by which it is now liable to be
defeated: and when such right shall have been enjoyed for sixty years, it shall be deemed
indefeasible, unless it appear that it was enjoyed by some consent or agreement exprcssly made for the purpose by deed in writing. The matters excepted in the first section are,-1. Claims to any way or other easement, or to any water-course, or the use of
any water, for which a precisely similar enactment is made, except that, instead of the
terms of thirty and sixty years, the shorter terms of twenty and forty years are made sufficient to support such claim; and, 2. Claims to the use of light, for which an enjoyment of twenty years constitutes an indefeasible title, unless it appear that the right
was enjoyed by agreement expressly made for that purpose by deed in writing. It h
also enacted by section 5 that, where formerly it would have bcen necessary in pleading
to allege the right to have existed from time immemorial, it shall be sufficient to allege
the enjoyment as of right during the periods mentioned in the act as applicable to the
case, and without claiming in the name or right of the owner of the fee, as formerly was,
and still is usually, done.c-Ksas.
.
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IV. OF TITLE BY FORFEITURE.
ji'ORFEITUllE is a punishment annexed by law to some illegal act, or negligence,
ill the owner of lands, tenements, or hereditaments;
whereby he loses all his
interest therein, and they go to the party injured, as a recompense for the wrons
which either he alone, or the public together with himself, hath sustained,
Lands, tenemcnts, and hereditaments may be forfeited in various degrees and
by various menns : 1. By crimes and misdemesnors.
2. By alienation contrary
to law. 3. By non-presentation to a benefice, when the forfeiture is denonrinated z lapse. 4. By simony. 5. By non-performance of condition. 6. By waste
7. By breach of copyhold customs. 8. By bankruptcy.
I. The foundation and justice of forfeitures for crimes and misdemesnors, and
the several degrees of those forfeiturer proportioned to the several offences,
nave been hinted at in the preceding book ;(a) but it will be more properly considered, and more at large, in the fourth book of these commentaries.
At present I shall only observe in general, that the offences which induce a forfeiture
*.)68] of lands and tenements to the crown are principally the following six:
1. Treason.
2. Felony.
3. Misprision of treason.
4. Prcemunire. *5.
Drawing a weapon on a judge, or striking anyone in the presence of the king's
principal courts of justice.
6. Popish recusancy, or non-observance of certain
laws enacted in restraint of papists.'
But at what time they severally commonee, how fill' they extend, and how long thcy endure, will with greater propriety be reserved as the objcet of our future inquiries."
II. Lands and tenements may be forfeited by alienation, or conveying them
to another, contrary to law. This is either alienation in mortmain, alienation to
an alien, or alienation by particular tenants j in the two former of which cases the
forfeiture arises from the incapacity of the alienee to take, in the latter from the
incapacity of the alienor to grant.
1. Alienation in mortmain, in mortua manu, is an alienation of lands or tenements to an}" corporation, sole or aggregate, ecclesiastical or temporal.
But
thcse purchases having been chiefly made by religious houses, in consequence
whereof the lands became perpetually inherent in one dead hand, this hath
oecasioned the general appellation of mortmain to be applied to such alienations,(b) and the religious houses themselves to be prineipally considered in
forming the statutes of mortmain; in deducing the history of which statutes, it
will be matter of curiosity to observe the great address and subtle contrivance
of the ecclesiastics in eluding from time to time the laws in being, and the zeal
with which successive parliaments have pursued them through all their finesses :
how new remedies were still the parents of new evasions; till the legislature at
last, though with difficulty, hath obtained a decisive victory.
By the common law any man migilt dispose of his lands to any other private
man at his own discretion, especially when the feodal restraints of alienation
were worn away. Yet, in consequenee of these it was always, and is still
(0) nook I. page 299.

(6) See book I. page 479.

1 But the statutes ofrecusancy are now repealed by 31 Geo. III. c. 32, provided papists
take the oath prescribed thereln.c-Cmrr-r.
• "No attainder of treason against the United States shall work corruption of blood or
forfeiture, except during the life of the person attainted." Const. U. S. art. 3. .Andwhen
Congress undertook to declare the punishment of treason, and to pass an act for the
punishment of crimes against the United States, in which act treason, murder, man
slaughter, piracy, larceny, and some other crimes, when committed within the jurisdiction of tho United States, were comprehended, they subjoined a clause to the act, declaring that. no conviction or judgment for any of the offences therein mentioned shall
work corruption of blood or any forfeiture of estate. L. U. S. 1 Congo2 sess. c. 9, ~ 2·.1
1 Story's Laws U. S. RS.-SUARSWOOD.
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nccessary,(c) for corporations to have a license in mortmain *from tho [*969
crown. to enable them to purchase lands; for as tho king is the ultimate
lord of every fee, he ought not, unless by his own consent, to lose his privilege
of escheats, and other feodal profits, by the vesting of lands in tenants that
can never be attainted or die. And such licenses of mortmain seem to have
been necessary among tho Saxons, above sixty years before the Norman conquest.(d) But, besides this generallicenso from the king, as lord paramount
of the kiugdom, it was also requisite, whenever there was a mesne or intermediate lord between the king and the alienor, to obtain his license also (upon tho
same feodal principles) for tho alienation of the specific land. And if no such
license was obtained, tho king or other lord might respectively enter on tho
land, so aliened in mortmain, as a forfoiture. The necessity of this license from
tho crown was acknowledged by tho constitutions of Clarendon,(e) in respect
of advowsons, which the monks always greatly coveted, as bein[? the groundwork of subsequent appropriations.Ij")
Yet, such were the influence and
ingenuity of the clergy, that (notwithstanding this fundamental principle) wo
find that tho largest and most considerable dotations of religious houses happened within less than two centuries after the conquest. And (when a liccnso
could not be obtained) their contrivance seems to have been this: that, as tho
forfeiture for such alienations accrued in the first place to the immediate lord
of the fee, the tenant who meant to alienate, first conveyed his lands to tho
religious house, and instantly took them back again to hold as tenant to tho
monastery; which kind of instantaneous seisin was probably held not to occasion any forfeiture: and then, by pretext of some other forfeiture, surrender,
or escheat, the society entered into those lands in right of such their newlyacquired signiory, as immediate lords of the fee. But, when these dotntions
began to grow numerous, it was observed that the feodal services, ordained for
the defence of the kingdom, were every day visibly withdrawn; that the circulation of landed property from man to man began to *stagnate; and that
*970
the lords were curtailed of the fruits of their signiories, their escheats, [wardships, reliefs, and the like; and therefore, in order to prevcnt this, it wae
ordered by the second of King Henry H L's great charter,(g) and afterwards
by that printed in our common statute-book, that all such attempts should be
void, and the land forfeited to the lord of the fee.(h)
But as this prohibition extended only to religious houses, bishops and other
sole corporations were not included therein; and the aggregate ecclesiastical
bodies (who, Sir Edward Coke observes,(i) in this were to be commended,
that they ever had of their counsel the best learned men that they could get)
found many means to creep out of this statute, by buying in lands that were
bona fide holden of themselves as lords of the fee, and thereby evading the
forfeiture; or by taking long leases for years, which first introduced those
extensive terms, for a thousand or more years, which are now so frequent in
conveyances. This produced the statute de religiosis, 7 Edw. 1.; which provided,
that no person, religious or other whatsoever, should buy or sell, or receive under
pretence of a gift, or term of years, or any other title whatsoever, nor should
by any art or ingenuity appropriate to himself, any lands or tenements in
mortmain: upon pain that the immediate lord of the fee, or, on his default for
one year, the lords paramount, and, in default of all of them, the king, might
cuter thereon as a forfeiture.
This seemed to be a sufficient security against all alienations in mortmain'
but as these statutes extended only to gifts and conveyances between the parties, the religious houses now began to set up a fictitious title to the land, which
it was intended they should have, and to bring an *action to recover it [*971
against the ton ant ; who, by fraud and collusion, made no defence, and
(0) F. ~. n. 121.
Td~
ita qw:d ,1lam resumai tcnendam <k ta<km dmno;
(~) Selden, Jan. Ang!.l. 2, ~45.
(0) Eccle.... do jeltJ4 domini "..gil non po!.!,,'" in perpetuum daTi, absqlU a$stnlU tt ~
tp.nus, c. 2, A..D

1164

If) 800 book I. page !lS4.
(') A.D. 1217, rep. -l3, edit. O.wn.
Ca)Nun lied «lieu. <k ~ro
dare ","a" .. uam az.cui damu.

"""' li=t alieui domui Tillglo,,, terram alicuJU-Ilie aCCl~
fUod trad<J.tilium ,j a quo ip.am T'!"'1'~ ~lI<ndam: n 'lUll
de cetera terram Guam.domui rtl'!lvmz ale duknl, uf
luper hoc ct:nn:incaluT,WmUJn mum p(nit-:.u cassdur, ul terra
.I/a dam."" IUDtil,,,s fwd •• ieurrtuur, Jfag. o,rl. 9
Ill. c. 36.
(fl 2 Inst.75.
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thereby judgment was given for the religious house, which then recovered the
land by sentence of law upon a supposed prior title. And thus they had the
houour of inventing those fictitious adjudications of right, which are since become
the grcat assurance of the kingdom, under the name of common recoveries. But
upon this the statute of 1Vestminster the second, 13 Edw. I. e. 32, enacted, that
III such cases a jury shall try the true right of the demandants or plaintiffs to the
land. and if the religious house or corporation be found to have it, they shall
stil; recover seisin; otherwise it shall be forfeited to the immediate lord of the
fee, or else to the next lord, and finally to the king, upon the immediate or other
1010's default, And the like provision was made by the succeeding chapter,(k)
in case the tenants set up crosses upon their lands (the badges of knights tompial'S and hospitallers) in order to protect them from the feodal demands of their
lords, by virtue of the privileges of those religious and military orders. So
careful, indeed, was this provident prince to prevent any future evasions, that
when the statute of quia emptores, 18 Edw, I., abolished all subinfeudations, and
gave liberty for all men to alienate their lands to be holden of their next immediate lord,(l) a proviso was insertcd(m) that this should not extend to authorize
any kind of alienation in mortmain. And when afterwards the method of
obtaining the king's license by writ of ad quod damnum was marked out, by
the statute 27 Edw. I. st. 2, it was further provided by statute 34 Edw, I. st. 3 that
no such license should be effectual, without the consent of the mesne or intermediate lords.
Yet still it was found difficult to set bounds to ecclesiastical ingenuity; for
when they were driven out of all their former holds, they devised a new method
of conveyance, by which the lands were granted, not to themselves directly, but
to nominal feoffees to the use of the religious houses; thus distinguishing between
*97')J the possession and the use, and receiving *the actual profits, while the
~ ~
seisin of the land remained in the nominal feoffee; who was held by the
courts of equity (then under the direction of the clergy) to be bound in COIlscience to account to his cestuy que use for the rents and emoluments of the
estate. And it is to these inventions that our practisers are indebted for the
introduction of uses and trusts, the foundation of modern conveyancing. But,
unfortunately for the inventors themselves, they did not long enjoy the advantage of their new device ; for the statute 15 Ric. II. c. 5 enacts, that the lands
which had been so purchased to uses should be amortised by license from the
crown, or else be sold to private persons; and that, for the future, uses shall be
subject to the statutes of mortmain, and forfeitable like the lands themselves.
And whereas the statutes had been eluded by purchasing large tracts of land,
adjoining to churches, and consecrating them by the name of churchyards, such
subtile imagination is also declared to be within the compass of the statutes of
mortmain. And civil or lay corporations, as well as ecclesiastical, are also declarcd to be within the mischief, and of course within the remedy provided by
those salutary laws. And, lastly, as during the times of popery, lands were frequently given to superstitious uses, though not to any corporate bodies; or were
made liable in the hands of heirs and devisees to the charge of obits, ehaunteries, and the like, which were equally pernicious in a well-governed state as
actual alienations in mortmain; therefore, at the dawn of the reformation, the
statuto 23 lien. VIII. c. 10 declares, that all future grants of lands for any of
the purposes aforesaid, if granted for any longer term than twenty years, shall
be void.
But, during all this time, it was in the power of the crown, by grantmg u
Eeenso of mortmain, to remit tho forfeiture, so far as related to its own rights;
and to enable any spiritual or other corporation to purchase and hold any lands
or tenements in perpetuity; which prerogative is declared and confirmed by the
statute 18 Edw. III. st. 3, c. 3. But, as doubts were conceived at the time of
.273J tho revolution how far such license was valid,(n) since the kings had no
*powor to dispense with the statutes of mortmain by a clause of !IO'I
(l)

eoo

'1\

Cap. 33.
2 Inst, LOl

Cbp. 3.
(-) 21Iawk. P. C. 391.
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obstante,(o) which was the usual course, though it seems to have been unncccsaary:(p) and as, by the gradual declension of mesne signiories through the long
operation of the statute of quia emptores, the rights of intermediate lords were
reduced to a very small compass; it was therefore provided by the statute 7 &, 8
W. III. e. 37, that tho crown for the futuro at its own discretion may grant
licenses to alicne or take in mortmain, of whomsoever the tenements may be
holden.
After tho dissolution of monasteries under lIenry VIII., though the policy of
the next popish successor atlected to grant a security to the pos~es::,orsof abbey
lands, yet, in order to regain so much of them as either the zeal or timidity oi
their owners might induce them to part with, the statutes of mortmain wore
suspended for twcnty years by the statute 1 &, ~ P. and M. c. 8, and during that
time any lands or tenements were allowed to be granted to any spiritual corporation without any license whatsoever. And, long afterwards, for a much
better purpose, the augmentation of poor livings, it was enacted by the statute
17 Car. II. c. 3, that appropriators may annex the great tithes to the vicarages;
and that all benefices under 100l. per annum may be augmented by the purchase
of lands, without license of mortmain in either case; and the like provision
bath been since made, in favour of the governors of queen Anne's bounty.(q)
It bath also been beld,(r) that the statuto ~3 lien. VIII., before mentioned, did
not extend to any thing but superstitious uses; and that therefore a man may
give lands for the maintenance of a school, a hospital, or any other charitable
uses. But as it was apprehended from recent experience, that persons OIl their
death-beds might make large and improvident dispositions even for these good
purposes, and defeat the political ends of the statutes of mortmain; it is therefore enacted by the statute 9 Geo. II. c. 36, that no lands or tenements, [*9-4
or money to be laid out thereon, shall *be given for or charged with any
.../
charitable uscs whatsoever, unless by deed indented, executed in tho 11rcsenceof
two witnesses twelve calendar months before the death of the donor, and enrolled in the court of chancery within six months after its execution, (except
stocks in the public funds, which may be transferred within six months previous
to the donor's death.) and unless such gift be made to take effect immediately,
and be without power of revocation: and that all other gifts shall be void.'
(0) SiaL 1 W. o.nd ll. st. 2, e.s,
(.) Co. Lit\. uo,

Stlt. 2 k 3 Anne, c. 11.
(rJ Itep_ ~4.

(f)

3 A bequest of money to be employed in building upon, or otherwise improving, lanJ
already in mortmain, is not con=idered 11 violation of the statute. Attorney-General os,
Parsons, 8 Yes. 191. Attorney-General es. Munby, 1 Meriv. 345. Corbyn vs. French, 4
Ves. 428. And where a testator hal. pointed out such a mode of applying his bequest in
favour of a charity as the policy of the law will not admit, still, if he has left it entirely
optional to his executors or trustees to adopt that mode, or to select some other not
liable to the same objections, the bequest may be legally carried into effect. Grimmet es,
Grimmet, Ambl. 212. S. C. 1 Dick. 2.31. Kirkbank vs. Hudson, 7 Price, 217. Curtis
us, Hutton, 14 Yes. 53!J. Attorney-General vs. Goddard, 1 Turn. &. Russ. 350. But, where
the testator has used the words of request or recommendation, (not expressly leaving
the matter to the discretion of his executors,) those words of request are held to be mandatory, (Taylor vs. George, 2 Ves. &. Bea. 3i8. Paul vs. Compton, 8 Ves. 380. Parsons
es. Baker, 18 Ves. 476;) and if they point to an appropriation of the legacy contrary to
the policy of the law, the legacy must fail. Grieves vs. Case, 1 Ves. Jr. 550.
In the Attorney-General vs. Davies (!JVes. 543) it was justly termed an absurd distinction to say that a testator shall not give land to 0. charity, yet that he may give
money conditionally, in consideration of another's giving land for Il. charity. And it is
now perfeetly well settled, notwithstanding some earlier decisions of lord IIardwicke to
the contrary, that, if a testator give personal property" to erect and endow" 0. school or
hospital, it must be considered, unless it be otherwise declared in his will, that it was
the testator's intention land should be acquired, as a necessary part of his purpose,
(Chapman V8. Brown, 6 Ves. 408. Attorney-General V8. Davies, !JYes. 54-1;) but, where
the testator has expressly directed that no part of the money bequeathed shall be employed in the purchase of land, it being his expectation that other persons will, at their
expense, purchase lands and buildings for the purposes intended, there the statute has
been held not to apply. Henshaw V8. Atkinson, 3 Mad. 313. So, where a testator's direotions can be sufficiently answered -oj"hirl1l{llandor buildings for the purposes of a charity,
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1'he two universities, their colleges, and the scholars upon the foundation of' the
colleges of Eton, ·Winchester, and 1Vestminster, are excepted out of this act:
but such exemption was granted with this proviso, that no college shall be at.
the bequest may bo sustained, (Attorney-General vs. Parsons, 8 Yes. 19l. Johnson vs.
Swan, 3 Mad, 4ui;) but it seems such hiring must not be on lease, or it would be an aoquisition, by the testator's directions, of such an interest in lands, tenements, or hereditaments lIS the third section of the statute prohibits. Blandford vs. Thackerell, 2 Ves.
Jr. 241. And where a testator has directed that his real and personal estate shall be
employed by the trustees named in his will in the purchase of land and the erection of
a school-house thereon, and the subsequent endowment and support of the school so to
be erected, the illegality of this gift cannot be cured by an offer, on the part of the
trustees or others, to provide at their own expense the land required. Attorney-General
vs. Nash, 2 Brown, sss, sss.
Charitable legacies secured by mortgages on lands, (Currie vs, Pye, 17 Ves. 464. Attorney-General es, Meyrick, 2 Ves. Sen. 46,) or on turnpike-tolls, (Corbyn vs. French,
4 Ves. 380. Howse vs. Chapman, 4 Ves. 545,) or by an assignment of poor-rates 01"
county-rates, (Finch vs. Squire, 10 Ves. 44. The King es, Bates, 3 Price, 358,) are all
void.ns is a bequest of navigation-shares to charitable uses, (Buckeridge vs,Ingram, 2 Ves,
Jr. 663;) for in each of these cases it has been held that the donation not only savours
of the realty, but partakes of it; that a real interest arising out of the soil (though not
the soil itself) is attempted to be given; and that this attempt, being in fraud of the
statute, cannot be carried into effect.
A bequest to a charity being void so far as it touches any interest in land, it follows
upon principle, and, after some fluctuation, (Attorney-General vs. Graves, Ambl. 158,) is
now confirmed by repeated decisions, that where a testator has charged his real estate
in aid of his personal with payment of all his legacies, there, if the personal estate be
not sufficient for payment of the whole, charitable legacies must abate, and receive such
average proportion only lIS the personal assets afford for the discharge of the whole
pecuniary legacies. If a court of equity were to marshal the assets, and secure full payment of the charitable legacies, by throwing the other pecuniary legacies upon the testator's real estate, it would be enabling that to be done circuitously which cannot be
done directly. Attorney-General vs. Tyndall, 2 Eden, 210. Waller tis. Childs, Ambl.
,j26. Foster vs. Blagden, Ambl. iO·!' Ridges vs. Morrison, 1 Cox, 181.
As the object of the statute of mortmain was wholly political, as it grew out of local
circumstances, and was meant to have merely a local operation, it is decided that its
provisions do not extend to the alienation of land in the West India colonies (AttorneyGeneral vs. Stewart, 2 Meriv. 161) or in Scotland. Mackintosh us,Townsend, 16Ves. 338
But a devise of real estate, situate in England, for charitable purposes, will not be the
less void because such purposes are to be carried into execution out of England. Curtis
V.f. Hutton, 14 Ves. 541.
.
It has been said that if an heir-at-law will confirm his ancestor's devise of land to a
charity, no court will take it away, for the gift becomes the act and deed of the heir .
.Attorney-General vs. Graves, Ambl. 158; and see Pickering es. Lord Stamford, 2 Ves. Jr.
584. However, as an immediate gift from the heir would be good only in case it was
made a year before his death, upon the principle of the statute he ought to live a year
after confirmation of the devise to give it validity.
When a bequest for charitable purposes which, if it stood alone, would be valid, is
coupled with and dependent upon a devise void under the statute of mortmain, the
devise being the principal. and failing, the accessory bequest must also fail. AttorneyGeneral vs. Davies, 9 Ves. 543. Chapman vs. Brown, 6 Ves. 410. Attorney-General v.~.
Goulding, 2 Brown, 429. And where an undefined portion of a legacy is directed by
the testator to be applied for purposes which the policy of the law does not admit, the
bequest of the residue to a charity which the law sanctions cannot take effect; for, the
illegal part of the gift being undefined, it is impossible to ascertain the amount of the
residue. Attorney-General vs. Hinxman, 2 Jac. & 'Valko 277. Vezey vs. Jamson, 1 Sim
~ St-J. 71. Grieves vS. Case, 1 Ves. Jr. 553. If, indeed, the legal bequest and the illegal
purpose are not so connected as to be inseparable, and the proportions are defined, or
tapable of being exactly calculated, in such cases the bequest may bE.'supported. .Attorney-General vs. Stepney, 10 Ves. 2l.l. Waite vs. Webb, 6 Mad. 71.
Where a bequest of money to be laid out in land is void under the mortmain act, the
money never becomes impressed with the character of land, and no resulting trust
arises in favour of the testator's heir-at-law. Attorney-General 'Vs. Tonner, 2 Ves. Jr. 7.
Chapman vs. Brown, (j VE's.411.
B)' the statute of 43 Geo. III. c. Wi, the operation of the mortmain act is so far qualified as to allow anyone to gh·e. by deed enrolled or by will, any real or personal property for the augmentation of queen Aline's Lounty.
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liberty to purchase more udvowsons than arc equal in numl er to one moiety of
the fellows or students, upon the respective foundations!
2. Secondly, alienation to an alien is also a cause of forfeiture to the crown
of the land so alienated; not only on account of his incapacity to hold them,
which occasions him to be passed by in descents of land,(s) but likewise on
account of his presumption in attempting, by an act of his own, to acquire any
real property; as was observed in the preceding book.(t)
3. Lastly, alienations by particular tenants, when they are greater than the
l.rw entitles them to make, and devest the remainder or revers.on.Iu) are also
forfeitures to him whose right is attacked thereby. As, if tenant for his own
life uhenes by feoffment or fine for the life of another, or in tail, or in fee f' these
being estates, which either must or may last longer than his own, the creating
them is not only beyond his power, and Inconsistent with the nature of his
interest, but is also a forfeiture of his own particular estate to him in remainder
or reversion.tu)" For which there seem to be two reasons. First, because such
alienation amounts to a renunciation of the feodal connection and dependence;
it implies a refusal to perform the due renders and services to the lord of
*the fee, of which fealty is constantly one: and it tends in its conse- [ *')~5
quence to defeat and devest the remainder or rcversion expectant: as
~I
therefore th'\t is put in jeopardy by such act of tho particular tenant. it is but
(.) See pages 219, 250.
(') Book 1. page 3j2.

Co. Lltt. 251.
(.) Lilt. ~no.

(0)

.And, by statute 43 Geo. III. c. 108, persons are allowed to give, by deed or will, lands
not exceeding five acres, or goods and chattels not exceeding 500l., for the purposes of
promoting the building or repairing of churches, or of houses for the residence of ministers, and of providing churchyards or (with certain restrictions) glebes. If such gift
exceed the prescribed limits, it is not therefore void: the lord-chancellor may reduce it.
The greater part of this note is extracted from 2 Hoveden on Frauds, 308, 312.CUI TTY.
• By the 45 Geo. III. c. 101, this part of the statute is repealed ; so that these colleges
may now hold any number of advowsons. But it is said a license from the crown is still
necessary when a college purchases an advowson. Many colleges are provided with
licenses to purchase to a specified extent, and they have been held "Valid.
.Acorporation has, from its nature, a right to purchase lands though the charter contains no license to that purpose. .And in this respect the statutes of moi tmain have not
altered the law, except in case of superstitious uses. But since those statutes, it is
necessary, in order to enable a corporation to retain lands which it has purchased, to
have a license for that purpose: otherwise, in England, the next lord of the fee may
enter within a year after the alienation; and, if he do not, then the next immediate
lord, from time to time, has half a year to enter; and for default of all the mesne lords,
the king takes the land so aliened forever. But in Pennsylvania, where there are no
mesne lords, the right would accrue immediately to the commonwealth.
Leazure vs.
Hillegas, 7 S. & R. 313. The statutes of mortmain have been extended to that State
only so far as they prohibit dedications of property to superstitious uses and grunts to
corporations without a statutory license. Methodist Church us, Remington, 1 "Watts,
218. "\Ve have not," gays Chancellor Kent, .. III this country re-enacted the statutes
of mortmain, or generally assumed them to be in force; and the only legal check to the
acquisition of lands by corporations consists in those special restrictions contained in the
acts by which they are incorporated, and which usually confine the capacity to purchase
real estate to specified and necessary objects, and in the force to be given to the exception of corporations, out of the statute of wills, which declares that all persons other
than bodies politic and corporate may be devisees of real estate." 2 Kent's Com. 282.
-SlI.\RSWOOD.
5 Or by recovery.
1 Co. 14, b. But not by lease and release, bargain and sale, &c.; as
no estate passes by these conveyances but what may legally pass. The alienation in fee
by deed, by tenant for life, &c. of any thin~ which lies in grant, as an advowson, COCo
mon, &c., does not amount to a forfeiture, (Co. Litt. 251, b.;) but afine in fee of such an
estate will be a forfeiture, (ibid.;) but the fine of an equitable tenant for life will not work
n forfeiture. 1 Prest. Conv. 202. See in general, as to this description of forfeiture,
1 Saund. 319, b. &;C.-.ARCIIBOLD.
'But the abolition of fines and recoveries, and the recent enactment (8 &, 9 Vict. o.10r.,
a. 4) that no feoffment shall have a tortious operation, have, it seems, made this r.utlSe
\If forfeiture lmposslble.c-Ksns.
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just that, upon discovery, the particular estate should be forfeited and taken
from him, who has shown so manifest an inclination to make an improper use
of it. The other reason is, because the particulm tenant, by granting a larger
estate than his own, has by his own act determined and put an entire end to
his own original intcrcst; and on such determination the next taker is entitled
to enter regularly, as in his remainder or reversion. The same law, which is
thus laid down with regard to tenants for life, holds also with respect to all
tenants of the mere freehold or of chattel interests; but if tenant in tail alieues
in fce, this is no immediate forfeiture to the remainderman, but a mere discontinuance (as it is called)(w) of the estate-tail, which the issue may afterwards
avoid by due course of law:(x) for he in remainder or reversion hath only a
very remote and barely possible interest therein, until the issue in tail is extinct
But, in case of such forfeitures by particular tenants, all legal estates by them
before created, as if tenant for twenty yearl'! grants a lease for fifteen, and all
charges by him lawfully made on the lands, shall be good and available in
In.w.(y) For the law will not hurt an innocent lessee for the fault of his lessor;
nor permit the lessor, after he has granted a good and lawful estate, by his own
act to avoid it, and defeat the interest which he himself has created.
Equivalent, both in its nature and its consequences, to an illegal alienation by
tho pnrticular tenant, is the civil crime of disclaimer j us where a tenant, who
holds of any lord, neglects to render him the due services, and, upon an action
brought to recover them, disclaims to hold of his lord. 'Which disclaimer of
tenure in any court of record is a forfeiture of the lands to the lord,(z) upon
reasons most apparently feodal. And so likewise, if in any court of record the
*2-6] *particular tenant does any act which amounts to a virtual disclaimer j
1
if he claims any greater estate than was granted him at the first infeodation, or takes upon himself those rights which belong only to tenant of a superior
class ;(a) if he affirms the reversion to be in a stranger, by accepting his fine,
attorning as his tenant, collusive pleading, and the like;Cb) such behaviour
amounts to a forfeiture of his particular estate.
III. Lapse is a species of forfeiture, whereby the right of presentation to a
chureh accrues to the ordinary by neglect of the patron to present, to the metropolitan by neglect of the ordinary, and to the king by neglect of the metropolitan. For it being for the interest of religion, and tho good of the public,
that tho church should bo provided with an officiating ministor, the law has
therefore given this right of lapse, in order to quicken the patron; who might
otherwise, by suffering the church to remain vacant, avoid paying his ecclesiastical dues, and frustrate the pious intentions of his ancestors. This right of
lapse was first established about the time (though not by the authority)(c) of
the council of Lateran,(d) which was in tho reign of our Henry the Second,
when the bishops first began to exercise universally the right of institution to
churehes.(e) And therefore, where there is no right of institution, thore is no
right of lapse: so that no donativo can lapse to the ordinary,Cf) unless it hath
been augmented by the queen's bounty.(g) But no right of lapse can accrue,
when the original presentation is in the erown.(h)
The term, in which the title to present by lapse accrues from the one to the
other successively, is six calendar months,(i) (following in this case tho computation of the church, and not the usual one of the common law.) and this
*9-7] *exclusive of the day of tho avoidance.(k) But if the bishop bo both
... 1
patron and ordinary, he shall not have a double timo allowed him to
collate in;Cl) for the forfeiture accrues by law, whenever the negligence has continued six months in the same person. And also if the bishop doth not collate
!lis own clerk immediately to the living, and the patron presents, though after
the se. months are elapsed, yet his presentation is good, and the bishop is bound
(")See book hi. ch, 10.
LItt. ~ :;9;;, 696, 691.
(.) Co. LIft. 233.
(.) Finch. 270, 271.
(0) Co. LItt. 2:;2.
(I) Ibid. 253.
(.) 2 Roll. Abr. 336, pl. 10.
(4)Bract. I. 4, t.2, c 3.

(0)
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(I) See page 23.
(I) Bro. Aur. til. Qa.lmp<tl. 3
Jac. 518.
(.) Stnt. 1 Goo. I. ot. 2, c. 10.
(l) Stnt. 17 Edw. II. c. 8. 2 Inst. 273.
(I) 6 Rep. 62. lteglst.42(') 2 Inst. 361.
(I) OIlJ11.
Cod. 769.

era.

CnAP.18.]

OF THINGS.

institute the patron's clerk.(m) For as the law only gives the bishop trns titlo
by lapse, to punish the patron's negligence, there is no reason that, if the bishop
himself be guilty of equal or greater negligence, the patron should l-o deprived
(If his turn. If the bishop suffer the presentation to lapse to the metropolitan,
tho patron has also tho same advantage if he presents before tho archbishop has
filled up tho benefice; and that for tho same reason. Yet tho ordinary cannot,
after lapse to the metropolitan, collate his own clerk to the prejudice cf till'
arehbishop.(n) For he had no permanent right and interest in the advowson,
as the patron hath, but merely a temporary one; which having neglected to
make use of during the time, he cannot afterwards retriove it. But if tho presentation lapses to the king, prerogative here intervenes and makes a differencej and tho patron shall never recover his right till tho king has satisfied his
turn by presentation: for nullum tempus occurrit regi.(o) And thoreforo it may
seem as if tho church might continuo void forever, unless the king shall bo
pleased to present; and a patron thereby bo absolutely defeated of his advowson. But to prevent this inconvenience, the law has lodged a power in the
patron's hands, of as it were compelling tho king to present. For if, during the
delay of the crown, the patron himself presents, and his clerk is instituted, the
king indeed by presenting another may turn out the patron's clerk, or, after
induction, may remove him by quare impedit: but if he docs not, and the patron's
clerk dies incumbent, or is canonically deprived, the king hath lost his right,
which was only to the next or first presentation.(p)
*In ease the benefice becomes void by death, or cession through [*')-R
plurality of benefices, there the patron is bound to take notice of the
~,
vacnney at his own peril; for these are matters of equal notoriety to tho patron
and ordinary: but in case of a vacancy by resignation, or canonical deprivation,
.)1' if a clerk presented be refused for insufficiency, these boing matters of which
the bishop alone is presumed to be cognizant, here the law requires him to give
notice thereof to the patron, otherwise he can take no advantage by way of
lapse.(q) Neither shall any lapse thereby accrue to the metropolitan or to the
king; for it is universally true, that neither tho archbishop nor the king shall
ever present by lapse, but where the immediate ordinary might have collated by
lapse, within the six months, and hath exceeded his time: for the flrst step or
beginning faileth, et quod non habet principium, non habet finem.(r) If tho bishop
refuse or neglect to examine and admit the patron's clerk, without good reason
ussigned or notice given, he is styled a disturber by the law, and shall not have
any title to present by lapse; for no man shall take advantage of his own
wrong.rs) Also if the right of presentation be litigious or contested, and an
action be brought against the bishop to try the title, no lnpse shall incur till the
question of right bo decided.(t)
IV. By simony, the right of presentation to a living is forfeited, and vested
pro hac vice in tho crown, Simony is tho corrupt presentation of anyone to an
ecclesiastical benefice for money, gift, or reward. It is so called from the resemblance it is said to bear to tho sin of Simon Magus, though tho purchasing
of holy orders seems to approach nearer to his offence. It was by the canon
law a very grievous crime: and is so much the more odious, because, as Sir Edward Coke observes,(u) it is ever accompanied with perjury; for the presentee
is sworn to have committed no simony. However, it was not an offence punishable in a criminal way at the common law;(w) it being thought sufficient to leave
the clerk to ecclesiastical censures. But as these did not affect *the [*'>-9
simoniaeal patron, nor were efficacious enough to repel the notorious
-,
practice of the thing, divers acts of parliament have been made to restrain it by
means of civil forfeitures; which the modern prevailing usage, with regard to
spiritual preferments, calls aloud to be put in execution. I shall brie~y consider them in this place, because they devest tho corrupt patron of the rIght (If
presentation, and vest a new right in the crown.
to

(")2 Inst. 273.
(A) 21\011.• \br. 3GB.
(.) Dr. and sr, Dill. 2, c. 36. Cro. Cnr.355.
(J') 7 Rep. 28. Cro, f:lIZ •. U.
(I) -l Rep. 75. 2 1MI. 0:;2.

(r) Co. Lltt 3H, MS.
(.) 2 Holl. Abr. 369.
CO. LIlt. ;)-14.
3 Inst 1M.
)loor. M;.l

(I)
(0)
(-)
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By the statute 31 Eliz. c. 6, it is for avoiding of simony enacted, that if any
patron for any corrupt consideration, by gift or promise, directly or indirectly,
shall present or collate any person to an ecclesiastical benefice or dignity; such
presentation shall be void, and the presentee be rendered incapable of ever
enjoymg the same benefice: and the crown shall present to it for that turn
only.ex) But if the presentee dies, without being convicted of such simony in
his lifetime, it is enacted by stat. 1. W. and M. c. 16, that tho simoniacal contract
shall not projudice any other innocent patron, on pretence of lapse to the crown
or otherwise. Also by tho statuto 12 Anne, stat. 2, c. 12, if any person for
money or profit shall procure, in his own name or tho name of any other, tno
next presentation to any living ecclesiastical, and shall be presented thereupon,
this is declared to bo a simoniacal contract; and tho party is subject to all tho
ecclesiastical penalties of simony, is disabled from holding the benefice, and tho
presentation devolves to the crown.
Upon these statutes many questions have arisen, with regard to what is, and
what is not, simony. And, among others, these points seem to be clearly
settled: 1. That to purchase a presentation, tho living being actually vacant, is
opon and notorious simoIlY:(Y) this being expressly in thc face of the statute,
2. That for a clerk to bargam for the next presentation, the incumbent being
sick and about to die, was simony, even beforo the statute of queen Anne :(z)
and now, by that statute, to purchase, either in his own name or another'S, tho
*980J next presentation, and be thereupon presented *at any future time
to the living, is direct and palpable simony. But, 3. It is held that for
a father to purchase such a presentation, in order to provide for his son, is not
simony: for the son is not concerned in tho bargain, and the father is by
nature bound to make a provision for him.(a) 4. That if a simoniacal contract
be made with the patron, tho clerk not being privy thereto, the presentation
for that turn shall indeed devolve to the crown, as a punishment of the guilty
patron; but the clerk, who is innocent, does not incur any disability or foril:liture.(b) 5. That bonds given to pay money to charitable uses, on receiving
a presentation to a living, are not simoniacal.tc) provided the patron or his relations be not benefited thereby;(d) for this is no corrupt consideration, moving
to the patron. 6. That bonds of resignation, in case of non-residence or taking
any other living, aro not simoniacal;( e) there being no corrupt consideration
herein, but such only as is for the good of the public. So also bonds to resign,
when the patron's son comes to canonical age, are legal; upon the reason bcing
given, that the father is bound to provide for his son.(f)
7. Lastly, general
bonds to resign at the patron's request are held to be legal:(g) for they may
possibly bo given for one of the legal considerations before mentioned; and
where thore is a possibility that a transaction may bo fair, tho law will not supposo it iniquitous without proof" But, if the party can provo the contract to
have been a corrupt one, such proof will be admitted, in order to show the bond
simoniaeal, and therefore void. Neither will the patron be suffered to make an
(0) For other
eh, 4.
(I) Cro, Ehz

penalties Infhcted by this statuta see book iv.

(.) Koy, 142.
Stra, 531.
(.) Cro. Car. ISO.
~Cro.~_~
(I) Cro. Car. ISO. Strn. 221.

(d)

778. Moor.9U.

~~~
(.) Cro. Eliz. GS6. ~roor. 916.
I') 3 Inst-1M. Cro. Jae. 385.

T In the great case of The Bishop of London es. Ffytche, it was determined by tho house
~ lords that 3. general bond of resignation is sirnoniacal and illegal. The circumstances
!If that case were briefly these. Mr. Ffytche, the patron, presented Mr. Eyre, his clerk,
to the bishop of London for institution.
The bishop refused to admit the presentation,
because Mr. Eyre had given a general bond of resignation: upon this Mr, Ffytche brought
a quare impedit against the bishop, to which the bishop pleaded that the presentation was
simoniacal and void, py reason of the bond of resignation; and to this plea Mr. Ffytche
demurred.
From a series of judicial decisions, the court of Common Pleas thought
themselves bound to determine in his favour, and that judgment was affirmed by the
court of King's Bench; but these judgments were afterwards reversed by the house of
lords. The principal question was this,-viz., whether such 3. bond was 3. reward, gift, profit.
-r ~enefitto the patron under the 31 Eliz. e, 6: if it were so, the statute had declared thn
606
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ill use of such a general bond of resignation; as, by extorting a composition f01
tithes, procuring an annuity for his relation, or by demanding a resignation
wantonly or without good cause, such as is approved by the law; as, for tho
benefit of his own son, or on account of non-residence, plurality of livings. or
grabS Immorality i~ the incumbcnt.tjq
.
*V. The next kind of forfeitures are those by breacli or non-perform*9~1
aneo of a condition annexed to the estate, either expressly by deed at its [~.
original creation, or impliedly by law from a principle of natural reason. Both
which we considered at large in a former ehapter.(i)
VI. I therefore now proceed to another species of forfeiture, viz by ioaste
Waste, vastum, is a spoil or destruction in houses, gardens, trees, or other corporeal hereditaments, to the disherison of him that hath tho remainder or rovoi-:
sian in fee-simple or fee-tail.(k)8
'\Vnste is either voluntary, which is a crime of commission, as by pulling down
a house; or it is permissive,9 which is a matter of omission only, as by suffering
it to fall for want of necessary reparations. '\Vhatever docs n lasting damage
to the freehold or inheritance is wnste.(l) Therefore removing wainscot, floors,
or other things once fixed to the freehold of a house, is waste.(m)1o If a house
(A)1 vern, 411. 1 Eq. Ca. Abr. 56, 57. Stra.534.
(I> See ch, x. p.tg.16~.
{'J Co. Lltt. 63.

(I> IIet!.35.
(-)~ Rep. 6t.

presentation to be simoniacal and void. Such a bond is so manifestly intended by the parties to be a benefit to the patron, that it is surprising that it should ever have been argued
and decided that it was not a benefit within the meaning of the statute. Yet many learned
men are dissatisfied with this determination of the lords, and are of opinion that their
judgment would be different if the question were brought before them a second time.
But it is generally understood that the lords, from a regard to their dignity, and to preserve a consistency in their judgments, will never permit a question which they have
once decided to be again debated in their house. See 1 Bro. 286. The case of The
Bishop of London vs. Ffytehe is reported at length in Cunningham's Law of Simony, p.
52.-CHITTY.
8 A tenant for life has no property in timber or underwood till his estate comes into
possession, and therefore cannot have an account in equity, or maintain an action of
trover at law, for what has been cut wrongfully by a preceding tenant, notwithstanding
his own estate, being without impeachment of waste, would have entitled him to cut such
timber or underwood and put the produce into his own pocket.: the owner of the first
estate of inheritance, at the time when the timber was cut, is the party entitled to redress in such case. Pigot vs. Bullock, 1 Ves .• Tr.484. Whitfield tis. Bewit, 2 P. Wms.
241. However, a. tenant for life in remainder, though he cannot establish any property
in timber actually severed during a prior estate, may bring a. bill to restrain waste; and
he may sustain such a suit although he has not the immediate remainder, and notwithstanding his estate, whenever it comes into possession, will be subject to impeachment
for waste; for. though he will have no right to the timber, he will have an interest in
the mast and shade of the trees. So, trustees to preserve contingent remainders
may maintain a. suit for a similar injunction. even though the contingent remaindermen have not come into es.!e. Perrot vs. Perrot, 3 Atk. 95, Stansfield es, Habergham, 10 Ves, 281. Garth vs. Cotton, 3 Atk. 754. It is true that in cases of legal waste,
if there be no person capable of maintaining an action before the party who committed the waste dies, the wrong is then without a remedy at common law; but, where
the question is brought within the cognizance of equity, those courts say unauthorized
waste shall not be committed with impunity; and the produce of the tortious act shall
be laid up for the benefit of the contingent remainderman.
Marquis of Lansdowne t',f.
Marchioness Dowager of Lansdowne, 1 Mad. 140. Bishop of Winchester vs. Knight, 1
P. Wms. 407. Anonym. 1 Ves. Jr. 93.-CIIITTY.
, Where an estate is given for life, without impeachment of waste other than wilful wasir,
tl.is will excuse permissive waste. Lansdowne vs. Lansdowne, 1 J ac. & Walk. 523. If the
tenant for life, under such a limitation, cut timber, Sir Wm. Grant. M. R., seems to have
felt it questionable whether the tenant could appropriate to himself the principal money
produced by the sale of such timber, though he held it clear he was entitled to the interest thereof for his life, (Wickham vs. Wickham, 1!JVes, 423. S. C. Cooper, 2!J0:) but.
from the case of Williams vs. Williams, (12 East, 220,) it should appear that the tenant
for life would hale the entire property in timber so cut down.-CIIITTY.
10 Between the heir and executor there has not been any relaxation of the ancient law
with regard tc fixtures; for there is no reason why the one should be more fsvoured than
1107
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be destroyed by tempest, lightning, or the like, which is the act of Providence,
it is no waste: but otherwise, if the house be burned by the carelessness or
negligcnce of the lessee: though now, by tho statute 6 Anno, c. 31, no action will
the other, or the courts would be disposed to assist the heir and to prevent the inheritance from being dismembered and disfigured. If the inheritance cannot be enjoyed
without the things in dispute, the owner could never mean to give them to the executor,
as in the case of salt-pans fixed with mortar to a brick floor, and without which the saltworks produce no profit, but if removed are of very little value to the executor, as old
materials only. 1 lIen. Bl. 259, n., a. But the courts are moro favourable to an executor of a tenant for life against a person in remainder; and therefore they have held
. that his executor shall have the benefit of a fire-engine erected by a tenant for life, because tho colliery might be worked without it, though not so conveniently. 3 Atk, 13.
'Vith regard to a tenant for years, it is fully established he may take down useful and
necessary erections for the benefit of his trade or manufacture and which enable him to
carry it on with more advantage. Bac. Abr. Executor, H. 3. 3 Esp. 11. 2 East, 88. It
has been so held in the case of cider-mills. A tenant for years may also carry away
ornamental marble chimney-pieces, wainscot fixed only by screws, and such like. But
erections for the purposes of farming and agriculture do not come under the exception
with respect to trade, and cannot be taken down again. See Elwes us, Maw, 3 East, 52.
I\.nd where tho tenant has covenanted to leave all buildings, &c.,he cannot remove even
erections for trade. I' Taunt. 19. Where a tenant for years has a right to remove erections and fixtures during his lease, and omits doing it, he is n trespasser afterwards for
going upon the land, but not a trespasser de bonis asportatis. 2 East, 88. A farmer who
raises young fruit-trees on the demised land for filling up his lessor's orchards is not
entitled to sell them, unless he is a nurseryman by trade. 4 Taunt. 316.-ClIITTY.
In the time of lord Coke the general rule was, that whatever was once annexed to the
freehold became part thereof, and could not afterwards be separated but by him who
was entitled to the inheritance: to have taken it away would have been waste in any
other person. Indeed, the law is thus laid down in all the old, and recognised to have
been so in the more modern, cases. This rule, however, has been relaxed, especially in
cases between landlord and tenant, and is made more favourable to the latter. 'Vhen
a man, for instance, rents a house, a mill, or a shop, and, for his own convenience, puts
stoves in the house, or a packing-press, or elevators in the mill, or a crane and pulley,
or other like thing, in the shop, the tenant may remove any of the articles thus put up
for his own convenience or advantage. 'Vhite vs. Arndt. 1 Whart, 91. Raymond vs.
'Vhite, 7 Cowen, 319. However, even as between landlord and tenant, fixtures erected
by the latter, and which he is entitled to remove, must be removed during the term:
after the expiration of the term the tenant can neither remove them nor recover their
value from the landlord. Shepard vs. Spaulding. 4 Metcalf, 416. The leading English case
on this subject is Elwes vs. Maw, 3 East. 52. Lord Ellenborough's opinion has always been
referred to with approbation, as settling the principles of the law in regard to fixtures.
He says, .. Questions respecting the right to what are ordinarily called fixtures principally arise between three classes of persons. 1st. Between different descriptions of
representatives of the same owner of the inheritance, viz., between his heir and executor.
In this first case, i.e. as between heir and executor, the rule obtains with the most rigour
in favour of the inheritance, and against the right to disannex therefrom, and to consider
as personal chattel, any thing which has been affixed thereto. 2dly. Between the executors
of tenant for life or in tail and the remainderman or re1:ersioner,-in which case the right to fixtures is considered more favourably for executors than in the preceding case between
heir and executor. The third case. and that in which the greatest latitude and indulgence
has always been allowed in favour of the claim to having any particular article considered
as personal chattels as against the claim in respect to freehold or inheritance, is the case
between landlord and tenant."
The privilege of removing fixtures does not hold in general between the owner of the
soil and third persons having a vested interest. The owner may, of course, at any time
disannex fixtures from the freehold, and by that act make them personalty, but not as
against creditors who had acquired a lien upon it as realty. Gray vs. Holdship, Ii S. &
R. 413. Morgan vs. Arthurs, 3 Watte, 140. So between vendor and vendee a steamengine with its fixtures, used to drive a bark-mill, and pounders to break hides in a tannery,
pass by a sale of the freehold. Oves vs. Ogilsby,7 Watts, 106. Despatch Line t'S. Bellamy Manufacturing Co., 12 N. Hamp. 205. Indeed, there are some things used with, and
necessary to the enjoyment of, the freehold. which form a part of it, though not annexed
to it. such as keys; and on the same principle it has been held in many cases that machinery which is a constituent part of a manufactory, for the purpose of which the
building has been adapted, without which it would cease to be such manufactory, is part
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lie against a tenant for an accident of this kind." 'Waste may also be committed
in ponds, dove-houses, warrens, and the like; by so reducimr the number of the
creatures therein, that there will not be sufficient for the ~yersioner when he
comes to the inheritance.(n)
Timber also is part of the inheritance.(o) Such
arc oak, ash, and elm in all places; and in some particular countries, by locnl
custom, where other trees arc generally used for buildinu, they are for that
reason considered as timber; and to cut down such trec~ or top them, or do
an)' other act whereby the timber may decay, is W:l~tC.(P)U But underwood
tho tenant may cut down at any seasonable time *that he pleases ;(q) [*98')
and may take sufficient estovers of common right for house-bote and
-cart-bote; unless restrained (whiel. is usual) by particular covenants or exccptions.(r) Thc conversion of land from one species to another is waste. 'I'o
convert wood, meadow, or pasture into arablej to turn arable, meadow, or
pasture into woodland; or to turn arable or woodland into meadow or pasture,
are all of them waste.(s) For, as Sir Edward Coke observes,(t) it not only
cbanges the course of husbandry, but the evidence of the estate; when such a
close, which is conveyed and described as pasture, is found to be arable, and e
converso. And the same rule is observed, for the same reason, with regard to
eonverting one species of cdifice into another, even though it is improved in its
value.(u) To open the land to search for mines of metal, coal, &e. is waste; for
that \S a detriment to the inheritanee:(v)1I but if the pits or mines were open be(ft) Co.
(P) Co.
(0) 2
r) Co

t

Lilt. sa,
Litt, 53.
Al;r.817.
Lilt. 41.

non

(.) 4 Rep. 62.

(.) lIob. 2'.)6.
(.) 1 Just. 53.
1 Lev, :lOY.
5 Itep. 12.

(u)
(W)

of the freehold though it be not actually fastened to it. Whether fast or loose, all themachinery of a manufactory which is necessary to constitute it, and without which it
would not be a manufactory at all, must he regarded as realty and a part of the freehold.
Voorhis VB. Freeman, 2 W. & S. 116. Pyle v,~. Pennock, 2 W. & S. 3\)0. Butler va. Page,
7 Metcalf, 40. Rice VB. Adams, 4 Harrington, 332. The old and stricter rule, which looks
to annexation as the criterion in such cases, has been adhered to in many other cases,
Cresson es, Stout, 17 Johns. 116. Vanderpool VB. Allen, 10 Burbo.ir, S. C. i57. Taffe va.
'Warwick,3 Blackf, 111. Bush va. Baxter, 3 Missouri, 207.-SIIARSWOOD.
n With a proviso, however, that. the act shall not defeat any agreement between landlord and tenant.
See the statute.
But if a lessee covenants to pay rent, and to repair
with an express exception of casualties by fire, he may be obliged to pay rent during the
whole term, though the premises are burnt down by accident and never rebuilt by the
lessor. 1 T. R. 310. Nor can he be relieved by a court of equity, (Anst. 687,) unless
perhaps the landlord has received the value of his premises by insuring. Amb.621. And
if he covenants to repair generally, without any express exceptions, and the premises
are burnt down, he is bound to rebuild them. 6 T. R. 650.-CIIITTY.
12 A lessee for life or years, without special covenant, is responsible to his lessor for all
injuries amounting to waste done to the premises during his term, by whomsoever those
injuries may have been done, with the exception of the acts of God, public enemies.
and the acts of the lessor himself. White V8. 'Vagner, 4 Hal'. & Johns. 373. Fay V&.
Brewer, 3 Pick. 203. It is not waste for a tenant for life to cut down timber-trees for
the purpose of making necessary repairs on the estate, and to sell them and purchase
boards with the proceeds for such repairs, provided this be proved to b~ the most economical mode of making the repairs. Loomis Vit. Wilbur, 5 Mason, 13. So where land
is annexed to a furnace, cutting wood sufficient to supply the furnace is not waste, Den
va. Kinney, 2 South, 552.
What would in England be waste is not always so in the United States. A lessee of
wild, uncultivated land has a right to fell part of the timber, so as to fit the land for
cultivation; but he cannot destroy all the timber and thereby essentially and permanently diminish the value of the inheritance.
Good sense and sound policy, as well as
the rules of good husbandry, require that the lessee should preserve so much of the
timber as is indispensably necessary to keep the fences and other erections upon the
farm in proper repair. In England, that species of wood which is denominated timber
shall not be cut down, because felling it is considered as an mjury done to the inheritance, and therefore waste. Here, from the different state of many parts of our country,
timber may and must be cut down to a certain extent, but not so as to cause an irreparable
injury to the reversioner. Jnckson VS. Brownson, 7 Johns. 227. Owen va. Hyde, 6 Yerl$'
334. Chase VB. Hazelton, 7 N. Hump. 171. Kidd va. Dennison, 6 Barb. Sup. C~ 9. Davia
V8. Gilliam, 5 Ired. Eq. 308.
l.IcCullough VB. Irvine, 1 Harris, 438.--SIIARSWOOl>.
IS It. is in order to prevent
irremediable injury to the inheritance that the court of'
VOL.1.-311
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fore, it is no waste (or the tenant to continue digging them for his own use jew)
for it is now become the mere annual profit of the land. These three are the
general heads of waste, viz., in houses, in timber, and in land. Though, as was
l") Hob. 295.

chancery will grant injunctions against wasteand allow affidavits to be read in support
of such injunctions.
The defendant might possibly be able to pay for the mischief done
if it could ultimately be proved that his act was tortious; but if any thing is about to
be abstracted which cannot be restored in specie, no man ought to be liable to have that
taken away which cannot be replaced merely because he may possibly recover (what
others may deem) an equivalent in money.
Berkeley V8. Brymer, !JYes. 356. But,
although lord Nottingham (in Tonson V8. Walker, 3 Swanst, (79) intimated that a probability of right might authorize an application for an injunction against waste, this WIIS
only an otnter dictum, It is a general rule that, in order to sustain a motion in restraint
of waste, the party making the application must set forth and verify an express and
positive title in himself, (or in those whose interests he has to support:) a hypothetical or disputed title will not do. Davis V8. Leo, 6 Yes. 787. Whitelegg V8. Blacklegg, 1 Brown, 57. A plaintiff who, after failing in ejectment, comes to equity to
restrain waste, stating that the defendant claims by adverse title, it has been stated,
states himself out of court. Pillsworth V8. Hopton, 6 Ves. 51. This dictum may perhaps
admit occasional qualification, (see Norway V8. Rowe, 19 Ves. 154. Kinder V8. Jones, 17
Yes. no. Hodgson V8. Dean, 2 Sim. & Stu. 224;) but, clearly, where the title is disputed
as between a devisee and the heir-at-law, neither an injunction to stay waste nor a receiver will be granted on the application of either party. Jones vs. Jones, 3 Meriv, 174.
Smith vs. Collyer, 8 Ves. 90. It is not, however, to be understood that a plaintiff who,
though he has no legal title, has concluded a contract authorizing him to call upon the
court to clothe his possession with the legal title, cannot sustain a motion in restraint
of waste, provided the defendant's answer admits such contract.
Norway VS. Rowe, 19
Ves.155.
In general cases, for the purpose of dissolving an injunction granted ex parte, the established practice is to give credit to the answer when it comes in if it denies all the circumstances upon which the equity of the plaintiff's application rests, and not to allow
affidavits to be read in contradiction to such answer. Clapham VS. White, 8 Ves. 36. But
an exception to this rule is made in cases of alleged irremediable waste, (Potter VS. Chapman, Ambl. 99,) and in cases analogous to waste, (Peacock V8. Peacock, 16 Ves. 51. Gibbs
Vol. Cole, 3 P. Wms. 254;) yet, even in such cases, the plaintiff's affidavits must not go to
the question of title, but be confined to the question of fact as to waste done or threatened.
Morphett VS. Jones, HI Yes. 351. Norway VS. Rowe, 19 Yes. 153. Countess of
Strathmore V8. Bowes, 1 Cox, 264. AmI as to matters which the plaintiff was acquainted
with when he filed his bill. he ought at that time to have stated them upon affidavit, in
order to give the defendant an opportunity of explaining or denying them by his answer,
[Lawson V8. Morgan, 1 Price. 30G;) though, of course, acts of waste done subsequently
to the filing of the bill would be entitled to a distinct consideration. Smythe V8. Smythe,
1 Swanst, 253. And where allegations in an injunction bill have been neither admitted nor
denied in the answer, there can be no surprise on the defendant; and it should seem that
affidavits in support of those allegations may be read, though they were not filed till after
the answer was put in. Morgan VS. Goode, 3 Meriv, 11. Jefferies vs. Smith, 1 J ac, & 'Valko
300. Barrett V8. Tickell, Jacob's Rep. 155. Taggart VS. Hewlett, 1 Meriv, 49!J.
Neither vague apprehension of an intention to commit waste, nor information given
of such intention by a third person, who merely states his belief. but not the grounds
of his belief, will sustain an application for an injunction. The affidavits should go (not
necessarily, indeed, to positive acts, but at least) to explicit threats. A court of equity
never grants an injunction on the notion that it will do no harm to the defendant if
he does not intend to commit the act in question. An injunction will not issue unless
Borne positive reasons are shown to call for it. Hannay es, M'Entire, 11 Ves. 54. Coffin
VI. Coffin, Jacoh's Rep. 72.
It was formerly held that an injunction ought not to go against a person who was a
mere stranger, and who consequently might, by summary legal process, be turned out
of possession of premises which he was injuring. Such a person, it was said, was a trespasser; but, there not being any privity of estate, waste, strictly speaking, could not be
alleged against him. Mortimer VS. Cottrell, 2 Cox, 205. But this technical rule is overturned.
It is now established, by numerous precedents, that, wherever a defendant is
taking the substance of a plaintiff's inheritance, or committing or threatening irremediable mischief, equity ought to grant an injunction, although the acts are such as,
in correct technical denomination, ought rather to be termed trespasses than waste,
blitchell VS. Dors, 6 Ves.147. Hanson V8. Gardiner, 7 Ves. 30!J. Twort es, TWOI·t,16 Ves,
130. Earl Cowper VI Baker, 17 Ves. 128. Thomas vs. Oakley, 18 Ves. 186.
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befure said, wr.atever else tends to the destruction, or deprcciatmg the value, of
the inheritance, is considered by the law as waste.
Let us next see who are liable to be punished for committing waste And by
the feodal law, feuds being originally granted for life only, we find that the rule
was general for all vassals or feudatories; "si vasallus feudum dissipauerit, aut
insigni detrimento deterius jeeerit, privabitur."Cx)
But in our anticnt common law
the rule was by no means so large; for not only he that was seised of an estate
....
f inheritance might do as he pleased with it, but also waste was not punishable
in any tenant, save only in three persons; guardian in chivalry, tenant in dower,
and tenant by the *curtesy;CY) and not in tenant for life or years.(z)
[*-')83'
And the reason of the diversity was, that the estate of the three former
was created by the act of the law itself, which therefore gave a remedy against
•them; but tenant for life, or for years, came in by thc demise and lease of the
owner of the fee, and therefore he might have provided against the committing
of waste by his lessee; and, if he did not. it was his own default. But, in favour
of the owners of the inheritance, the statutes of Marlbridgo, 52 Hen. III. e. 23,
and of Gloucester, 6 Edw. I. e. 5, provided that the writ of waste shall not only
lie against tenants by the law of England,(or curtesy,) and those in dower, but
against any farmer or other that holds in any manner for life or years. So that,
for above five hundred years past, all tenants merely for life, or for any less
estate, have been punishable or liable to be impeached for waste, both voluntary
and permissive; unless their leases be made, as sometimes they are, without
impeachment of waste, absque impetiiione vasti; that is, with a provision or pro.
tection that no man shall impetere, or sue him for waste. committed. But tenant
in tail after possibility of issue extinct is not impeachable for waste; because
his estate was at its creation an estate of inheritance, and so not within the
statmes.(a)
Neither does an action of waste lie for the debtor against tenant by
statute, recognizance, or elegit; because against them the debtor may sct off the
damages in account :(b) but it seems reasonable that it should lie for the rerersioner, expectant on the determination of the debtor's own estate, or of these
estates derived from the deLtor.(c)
The punishment for waste committed was, by common law and the statute of
Marlbridge, only single damages;C cl) except in the case of a guardian, who also
forfeited his wurdship/e) by the provisions of the great charter ;(f) but the
statute of Gloucester directs that the other four species of tenant shall lose and
forfeit the place wherein the waste is committed, and also treble damages to him
that hath the inheritance.
The expression of the statute is, "he shall forfeit
the thing which he hath wasted;" and it hath been determined that under these
words the place is also included.(g) And if waste be done sparsim, or here and
there, all over a wood, the whole wood shall be recovered; or if in several rooms
of a *hou8e, the whole house shall be forfeited ;(h) because it is imprnc- [*'>84
ticable for the reversioner to enjoy only the identical places wasted,
') Wright, 4-l.
(') l' x, II 55.
r> It W<LB, however, a doubt whether waste W.18 pumehau~e at the common law in tenant by the curtesy. Ilegrst,
T2. Bro. Abr. tit. waste, 88. 2 Jnst. 3U1.
(.) 2 Inst, 299.
(0) Co. Litt. 27.

2 Roll. Abr. 820, 82~.

(.) Co. Litt. M.

::! Inst, 1-16.
(e) Ibid 300.
(I) 9 lien. III. c. 4.
(V) 2 Inst, 303.
(h) Co. Litt, 54.
(4)

Any collusion by which the legal remedies against waste may be evaded will give to
courts of equity a jurisdiction over such cases often beyond, and even contrary to, the
rules of law. Garth vs. Cotton, 3 Atk. i55. Thus, trustees to preserve contingent remainders will be prohibited from joining with the tenant for life in the destruction of
that estate, for the purpose of bringing forward It remainder, and +hercbyenabling him
to gain a property in timber. so 11.5 to defeat contingent remaindermen : and wherever
there is an executory devise over after an estate for life subject to impeachment of
waste, equity will not permit timber to be cut. Stansfield vs. Habergham, 10 Ves. 27K
Oxenden vs. Lord Compton, 2 Ves. Jr. i1. So, though the property of timber severed
during the estate of a strict tenant for life vests in the first owner c f the inheritance,
yet. where a party having the reversion in fee is, by settlement, made tenant for life. if
he, in fraud of that settlement, cuts timber, equity will take care that the property shall
be restored to, and carried throughout all the uses of,the settlement. Powlett vs. Duchess
of Bolton, 3 Ves. 377. Williams vs. Duke of Bolton. 1 Cox, i3.-CnrTTY.
61\
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when lying interspersed with the other. But if waste be done only in one end
of a wood, (or perhaps in one room of a house, if that can be conveniently
soparated from the rest,) that part only is the locus vastatus, or thing wasted,
and that only shall be forfeited to the reversioner.(i)1'
VII. A seventh species of forfeiture is that of copyhold estates, by breach of
the customs of the manor. Copyhold estates are not only liable to the samo for.
feitures as those which are held in socagc, for treason, felony, alienation, and
waste: whereupon the lord may seise them without any presentment by tho
homage j(k) but also to peculiar forfeitures annexed to this species of tenure,
which are incurred by the breach of either the general customs of all eopyholds,
• or the peculiar local customs of certain particular manors. And we may observe that, as these tenements were originally holden by the lowest and most
abjeet vassals, tho marks of feodal dominion continue much the strongest upon
this mode of property.
Most of the offences, which occasioned a resumption
of tho fief by the feodal law, and were denominated felonies, per quas vasallus
amitteret feudum,(l) still continue to be causes of forfeiture in many of our modern copyholds. As, by subtraction of suit and service ;(m) 8i dominum deservire noluerit :(n) by disclaiming to hold of the lord, or swearmg himself not his
copyholder ;(0) si dominum ejuravit, i.e. negavit se a domino feudum habere:(p) by
neglect to be admitted tenant within a year and a day;(q) 8i per annum et diem
cessaverit in petenda investitura:(r)
by contumacy in not appearing in court after
three proclamations ;(8) si a domino ter citatus non comparuerit:(t)
or by refusing,
*985] when sworn of the homage, to present the truth according to his oath;( u)
*8i pares veritatem nooerint, et dicant nescire, cum sciant.(w)
In these and
a variety of other cases, which it is impossible here to enumerate, the forfeiture
does not accrue to the lord till after the offences are presented by the homage,
or jury of the lord's court-baron :(x) per laudamentum parium 8UOrUmj(y) or, as
it is more fully expressed in another plaee,(z) nemo miles adimatur de possessione
sui beneficii, nisi convicta culpa, qure sit laudanda( a) per judicium parium 8uorum.15
VIII. The eighth and last method whereby lands and tenements may become
forfeited, is that of bankruptcy, or the act of becoming a bankrupt: which unfortunate person may, from the several descriptions given of him in our statute law,
be thus defined; a trader who secretes himself, or does certain other acts tending
to defraud his creditors.
'Vho shall be such a trader, or what acts are sufficicnt to denominate him a
bankrupt, with the several connected consequences resulting from that unhappy
situation, will be better considered in a subsequent chapter; when we shall en2 Inst, :IDt.
2 Yentr, 38. Cro. Eli z, 439.
In calc.
"J3 Leon. lOS. Dyer, 211.
-) Feud. I. I, t: 21.
~'J Co. Copyh.l57.
:J') Feud. I. 2, t. 3t, and t. 26, ~ 3.
(f) Plowd. 3.2.
(rJ Feud. I. 2, t. U.
(I)

(i)

('i Feud. I. 2, t. 26,

(.) 8 Rep. 99. Co. Copyh. ~ 57.
(.) Feud. I. 2, t.22.
(*) Co. Copyh. ~ 57.
~"JFtud.l. 2, t. 28.
oJ Co. Copjh, ~ 58.

.J Ftud.

I. 2,

t. 21.

(.) Ibid. t. Zk
i.e. urb,lranda,

(oj

rkfinimda.

Du Freeno, Iv.

Ii But this remedy at common law has long fallen into disuse, the ends of justice being
found to be better answered by a court of equity, which grants an injunction to restrain
waste, and an account of the profits made; lind very recently, by the 3 & 4 Wm, IV. c.
27, ~ 36, the writ of waste has been abolished. An injunction to restrain waste will be
van ted at the suit not only of a remainderman in fee-simple or fee tail, but also of a
lemainderman for life, or of trustees to preserve contingent remainders.
Perrott va.
Perrott, 3 Atk. !J5. Stansfield vs. Habergham, 10 Ves. 281. This is perhaps tho only
reason why it is in some eases desirable to have trustees since stat. 8 & 9 Vict. c. 1('16, ~ 8,
cited ante, p. 172, n.-STEW.ART.
15 It is rather singular that in every instance in which lord Coke on copyholds is cited
in this paragraph his authority is directly contradictory of the text. In his fifty-seventh
chapter he divides forfeitures into those which operate eo in stante and those which must
be presented, and then enumerates those of the former class. Under this he ranges,
among many others, disclaimer, not appearing after three proclamations, and refusing
when sworn to present the truth. In his fifty-eighth chapter he enumerates the second
class, and under it. places treason, felony, and alienation. It is observable also that th"
references to Dyer, 211, and 8 Rep. 99, are not in point.-CoLERIDGE.
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deavour more fully to explain its nature as it most immediately relates to personal goods and chattels. I shall only here observe the manner in which tho
property of lands and tenements is transferred, upon the supposition that tho
owner of them is clearly and indisputably a bankrupt, and that a commission
of bankrupt is awarded and issued against him.
By statute 13 Eliz. c. T, the comrnissionors for that purpose, when a man ill
declared a bankrupt, shall have full power to dispose of all his lands and tenoments, which he had in his own right at the time when he became a bankrupt,
or which shall descend or come to him at any time afterwards, before his debts
are satisfied or agreed for; and all lands and tenements which were purchased
by him jointly with his wife or children to his own lise, (or such interest therein
as +ho may lawfully part with,) or purchased with any other person [*986
upun secret trust for his own use; and to cause them to be appraised to
their full value, and to sell the same by deed indcntcd and enrolled, or divide
them proportionably among the creditors. This statute expressly included not
only free, but customary and copyhold, lands; but did not extend to estates-tail,
further than for the bankrupt's life; nor to equities of redemption on a mortgaged estate, wherein the bankrupt has no le!£al interest, but only an equitable
reversion.
Whereupon the statute 21 Jae, 1. c. l!) enacts, that the commissioners shall be empowered to sell or convey, by deed indented and enrolled,
any lands or tenements of the bankrupt, wherein he shall be seised of an estatetail in possession, remainder, or reversion, unless the remainder or reversion
thereof shall be in the crown; and that such sale shall be good :tgainst all such
issues in tail, remaindermen, and reversioners, whom the bankrupt himself
might have barred by a common recovery, or other means; and that all cquitics
of redemption upon mortgaged estates shall be at the disposal of the commissioners; for they shall have power to redeem the same as the bankrupt himself
might have done, and after redemption to sell them. And also by this and a
former act,(b) all fraudulent conveyances to defeat the intent of these statutes
are declared void; but that no purchaser bona fide, for a good or valuable eonsidoration, shall be affected by the bankrupt laws, unless the commission be
sued forth within five years after the act of bankruptcy committed.
By virtue of these statutes a bankrupt may lose nll his real estates; which
may at once be transferred by his commissioners to their assignees without his
participation or consent."
(I> 1 Jac. I. c. 15.
16 By the Bankrupt Law Consolidation Act, 1840, 12 & 13 Vict. c. 106, when any person
has been adjudged a bankrupt, all lands, tenements, and hereditaments (except copy or
customary hold) in any of her majesty's dominions to which he is entitled, and any
disposable interest he may have in any such property, or which may descend or come to
him before he obtains his certificate of discharge, become vested in the assignees
appointed on behalf of the creditors, in the manner directed by law, by virtue of such
appointment alone, and without any deed or conveyance. As for his copy or customary
hold lands, power is given to the commissioners ill bankruptcy to sell them; and the
commissioner is enabled by the Fines and Recoveries Aet to bar any estate-tail which the
bankrupt may have in any lands, as far as the bankrupt himself might have done the

same.
A ninth method of forfeiture-that
by insolvency-is of the same nature I>!! that b)
bankruptcy.
By insolvency is here meant generally the inability of a person to satisfy
the demands of his creditors. Assignees are appointed either by the Court fOI"the
Relief of Insolvent Debtors in London, or by a judge of the county court, to he the
depositaries of the estate and effects of the insolvent, and his whole real estate, immediately on such appointment, becomes vested in them without any conveyance in trust
for the benefit of the creditors.c-Kzan.
.13
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CHAPTER XIX.
V. OF TITLE BY ALIENATION.
THE
most usual and universal method of acquiring a title to real estates 111
t'.13t of alienation, conveyance, or purchase in its limited sense; under which
lIlay bc comprised any method wherein estates are voluntarily resigned by ODe
mar: and accepted by another; whether that be effected by sale, gift, marriage,
settlement, devise, or other transmission of property by the mutual consent of
the parties.
_
'This mean'> of taking estates by alienation is not of equal antiquity in tbo
law of England with that of taking them by descent. For we may remember
that, by the feodallaw,(a) a pnre and genuinc feud could not be.transferred from
one feudatory to another without the consent of thc lord; lcst thereby a fceble
or suspicious tenant might have been substituted and imposed upon him to
perform the feodal services, instead of one on whoso abilities and fidelity ho
could depend. Neither could the feudatory then subject the land to his debts j
for, if he might, the feodal restraint of alienation would have been easily frustrated and evaded.(b) And, as he could not aliene it in his lifetime, so neither
could he by will defeat the succession by devising his feud to another family;
nor even alter the course of it by imposing particular limitations, or prescribing
an unusual path of descent. Nor, in short, conld he aliene the estate, even with
the consent of the lord, unless he had also obtained tho consent of his own next
apparent or presumptive heir.(c) And therefore it was very usual in antient
*988] feoffments to express that *the alienation was made by consent of the
heirs of the feoffor: Or sometimes for the heir-apparent himself to join
with the feoffor in the grant.(d) And, on the other hand, as the feodal obligation was looked upon to be reciprocal, the lord could not aliene or transfer his
signiory without the consent of his vassal: for it was esteemed unreasonable to
subject a feudatory to a new superior, with whom he might have a deadly enmity,
without his own approbation; or even to transfer his fealty, without his being
thoroughly apprized of it, that he might know with certainty to whom his
renders and services were due, and be able to distinguish a lawful distress for
rent from a hostile scising of his cattle by the lord of a neighbouring clan.(e)
This consent of the vassal was expressed by what was called attorning,(f) 0)'
professing to become the tenant of the new lord: which doctrine of attornment
was afterwards extended to all lessees for life or yearR. For if one bought an
estate with any lease for life or years standing out thereon, and the lessee or
tenant refused to attorn to the purchaser, and to become his tenant, the grant
or contract was in most cases void, or at least incomplete :(g) which was also
an additional clog upon alienations.
But by degrees this feodal severity is worn off; and experience hath shown
that property best answers the purposes of civil life, especially in commercial
countries, when its transfer and circulation are totally free and unrestrained.
The road was cleared in the first place by a law of king Henry the First, which
allowed a man to sell and dispose of lands which he himself had purchased; for
over these he was thought to have a more extensive power than over what had
*289
been transmitted to him ill a course of descent from his ancestors :(h) "'a
] doctrine which is countenanced by the feodal constitutions themselves:(t)
but he was not allowed to sell the whole of his own acquirements, so as totally
to disinherit his children, any more than he was at liberty to aliene his paternal
800 page 37.
Feud. I. I, t, 27.
C()' Litt. 9-1. Wright.IroS.
Madol:, Fbrmul. .Angl. ~o 316, 319, 427.
Gilb. Ten. 75.
(.f) The same doctrine and the same denomination preral1ed in Bretagne--ponuutmt.!
in iUTl1dlcit'tmahbul
non
alller apprthcul& posse, quam per attournances d ariranca,
aa L>qul soknt; cum t'alaUU3, ejurato prioru domIni obsfIlUW
(0)

(')
(.)
('
(.
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ei fide; novo se sacramento nOVOitem damino acquirtnli olJ.
.!ringehal, id'l'''' jus.u auctoris. D'Argentro, ,Ant.q. Omsu<l.
n-«. apud Dufresne, I. 819, 820.
(,) Litt. ~ 551.
(') En/ptum.. t'e! acljuisltitmU tuaI del CUI magi. l!d<L
Terram au/em quam et parmi es dtdtrunt, '1011 .. Utat mra
<x>gna!i01l,mwarn. LL. Hen. I. c. 70.
t') Feud. I. 2, t. 39.
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estate.(j) .Afterwards a man seems to have been at liberty to part with all his
own acquisitions, if he had previously purchased to him and his assign ..s by name;
but, if his assigns were not specified in the purchase-deed, he was not empowered
to alieno :(k) and also he might part with one-fourth of the inheritance of his
ancestors without the consent of his heir.(l) By the great charter of Henry
III.,em) no subinfcudation was permitted of part of the land, unless sufficient
was left to answer the services due to the supcrlor lord, which sufficiency was
probably interpreted to be one-half or moiety of the Iand.(n) But these restrictions were in general removed by the statute of quia emptores,(o) whereby all
persons, except the king's tenants ill capite, were left at liberty to alieno all or
any part of their lands at their own discretion.rp ) And even these tenants in
capite were by the statute 1 Edw. III. c. I=!,permitted to alicne, on paying a fine
to the killg.(q) By the temporary statutes 7 lIen. VII. e. 3, and 3 Hen. VIII.
e. 4, all persons attending the king in his wars were allowed to nlieno their
lands without license, and were relieved from other feodal burdens. And, lastly,
these very fines for alienations were, in all cases of freehold tenure, entirely
abolished by the statute 12 Car. II. e. 2-1. As to the power of charging lands
with the debts of the owner, this was introduced so early as stat. ·Westm. 2,
which(r) subjeeted a moiety of the tenant's lands to executions, for debts recovered by law: as the whole of them was likewise subjected to be pawned in a
statute merchant by the statute de mercatoribus, made the same year, and in a
statute staple by statute 27 Edw, III. c. 9, and in other similar recognizances
by statute *23 Hen. VIII. c. 6. And now, the whole of them is not only
*9\)0
subject to be pawned for the debts of the owner, but likewise to be nbso- [~
lutely sold for the benefit of trade and commerce by the several statutes of
bankruptcy.
The restraint of devising lands by will, except in some places by
particular custom, lasted longer; that not being totally removed till the abolition of the military tenures. The doctrine of attornmenis continued still Inter
than any of the rest, and became extremely troublesome, though many methods
were invented to evade thcm; till at last they were made no longer necessary
to complete the grant or conveyance, by statute 4 & 5 Anno, c. 16; nor sliall,
by statute 11 Geo. II. c. 19, the attornment of any tenant affect the possessiou
of any lands, unless made with consent of the landlord, or to a mortgagee aftel
the mortgage is forfeited, or by direction of a court of justice.'
(I) Si que.~tum tantum. J,abuent is, qui parum terre !We
donaTe vI,luerii, tunc f)uidem. hoc n lied: sed non totum.
qUl.'l.tum, qutu. non potut filium, tuum bseredem tx1u£rMare.
Glenvil. I. 7, e. 1.
(.) ~hrr. e. 1, ~ 3. This Ie also borrowed from the feod.u
law, Feud. I. 2, t.48.
(I) ~hrr. ibid.

(-')9 Hen, III. c. 32.
(") Dalrymple of Feuds, 95.
18 Edw I. c. 1.
(P) 8ee p.lge8 72, 91.
(9) 2 Inst, 67.
(rl13 Edw, 1. c.18.
(0)

1 An attornment at the common la,,, was an agreement of the tenant to the grant 01
theseigniory or of a rent, or of the donee in tail, or tenant for life or years, to a grant of
reversion or remainder made to another. Co. Litt. 30!), a. And the attornment was
necessary to the perfection of the grant. However, the necessity of nttornments was in
Bornemeasure avoided by the statute of uses, as by that statute the possessionwas immediatelyexecuted to the use, (1 Term R. 384, 38G,) and bv the statute of wills, by which
the legal estate is immediately vested in the devisee, Yet attornment continued after
this to be necessary in many cases, but both the necessity and efficacyof uttommonts
have been almost totally taken away by the statute 4 &; 5 Anne, c. lG, H 9, 10, and 11
Geo II. c. HI, ~ 11. Thc first statute having made attornment unnecessnry, and the
other having made it inoperative, it is now held not to be necessary either to aver it in
a declaration in covenant, or plead it in an avowry or other pleading whatever. Doug.
2tl3, 1110,S vs. Gallimore. See 1>Ir.Serjt. Williams's note, 1 Saund. 234, b., n. 4. Under
the provisoin the first act, any notice to the tenant of his original landlord having parted
with his interest is sufficient; and therefore the tenant's knowledge of the title of cestuy
que trust as purchnsor has been held sufficientnotice to entitle his trustees to maintain an
action of nssurnpsit for me and occupation as grantees of the reversion against the tenant,
W!IO had improperly paid over his rent to a vendor after such knowledge.. 16 .F~"18t,99;
A.though th» fir-st-mentionedact renders nn attornment unnecessary,yet It.ISstill us~fu,
for a purchaser to obtain it, because after an attornment he would not III any action
against the tenant he compelled to adduce full evidence of his title, (Peake's Lawof Evid.
2GG, 2G7,) though the tenant would still be at liberty to showthat he had attorned by
istake, 6 Taunt. 202.-ClIITTY.
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In examining the nature of alienation, let us first inquire, briefly, who may
alieno, and to whom; and then, more largely, luno a man may alieno, or the
several modes of conveyance.
I. 'Yho may alicne, and to whom: or, in other words, who is capable of conveying and who of purchasing
And herein we must consider rather the incapacity, than capacity, of the several parties: for all persons in possession are
prima facie capable both of conveying and purchasing, unless the law has laid
them under any particular disabilities.' But, if a man has only in him the right
of either possession or property, he cannot convey it to any other, lest pretended
titles might be granted to great men, whereby justice might be trodden down
and the weak oppressed.(s)3 Yet reversions and vested remainders may be
(.) (Co. Litt. 214.

• But it is a rule of law that no person can vest an estate in another against his will ;
and consequently, if a grantee, lessee, or devisee refuses the estate intended to be vested
in him, the grant, lease, or devise will be void. Thompson vs. Leech, 2 Vent. 198. An
estate granted or devised to a person for his own benefit is seldom disclaimed; but it
often happens that persons who are made grantees or devisees in trust for others decline
to act, in which case they may disclaim by deed. See Nicolson vs. 'Vordsworth, 2 Swanst,
372. Townson es, Tickell, 3 .8. &; 'A. 31. Smith vs. Smith, 6 B. &; C. 112. Begbie vs.
Crook, 2 Bing. N. C. 70.-COLERIDGE.
The doctrine maintained by the masterly argument of justice Ventris in Thompson
:!,'. Leach, (2 Vent. 2Ul,) and eventually established by the decision of that case in the
house of lords, is, that a common-law conveyance put into the hands of an agent for
transmission to the grantee takes effect the instant it is parted with, and vests the title,
though the grantee be ignorant of the transaction; and that the rejection of such a grant
has the effect of revesting the title in the grantor, it would seem, by a species of remitter. It has been held, therefore, that whenever the conveyance in such a case is in trust,
and the grantee refuses to accept, equity, which always protects, where it can without
disturbing a legal right, the interests of a ecstuy que trust from the acts of the trustee,
will support the trust as sufficiently created, and appoint a trustee in the place of him
who has refused to accept. Read us, Robinson, 6 'Vatts &; Sergo 329. 'Vhere the grantee
does accept, his title relates back to the execution of the deed, and in every case, whether
the transfer is to the grantee beneficially or in trust, his acceptance will be presumed
until the contrary appear. ,yilt t's. Franklin, 1 Binn. 502.-SilARS1VOOD.
I It is a very ancient rule of law that rights not reduced into possession should not be
assignable to a stranger, on the ground that such alienation tended to increase maintenance and litigation, and afforded means to powerful men to purchase rights of action
and oppress others. Co. Litt. 214, 265, a" n. 1, 232, b., n. 1. Our ancestors were so anxious
to prevent alienation of choses or rights in action, that we find it enacted by the 32 Hen.
VIII. c. 9 (which, it is said, was in affirmance of the common law, Plowd. 88) that no
person should buy or sell, or by any means obtain any right or title to, any manors, lands,
tenements, or hereditaments, unless the person .contraeting to sell, or his ancestor, or
they by whom he or they claim the same, had been in pos8cssion of the same, or of the
reversion or remainder thereof, for the space of one year before the contract; and this
statute was adjudged to extend to the assignment of a copyhold estate (4 Co. 26, a.) and
of a chattel interest, or a lease for years of land whereof the grantor was not in possession. Plowd. 88. At what time this doctrine, which it is said had relation originally
only to landed estates, (2 Woodd. 388,) was first adjudged to be equally applicable to the
assignment of a mere personal chattel not in possession, it is not easy to decide: it seems,
however, to have been so settled at a very early period of our history, as the works of
our oldest text-writers, and the reports, contain numberless observations and eases on
the subject. Lord Coke says (Co. Litt. 214, a.: see also 2 Bos, &; Pul. 541) that it is one
of the maxims of the common law that no right of action can be transferred, "because,
under colour thereof, pretended titles might be granted to great men, whereby right
might be trodden down and the weak oppressed, which the common law forbiddeth."Cml'TY.

But now, by statute 8 &; 9 Vi ct. c.l06, contingent, executory, and future interests and
possibilities, coupled with an interest in any tenements or hereditaments of any tenure,
whether the object of the gift or limitation of such interest or possibility be or be no'
ascertained, and rights of entry, whether vested or contingent, may be disposed of by
deed; and, by statute 1 Vi ...t. C. 26, estates contingent as to the person, and rights of
..ction and entry, which before were not devisable. may now pass by will.c--Ksn«,
The ancient policy, which prohibited the sale of pretended titles, and held the conveysnce to a third person of lands held adversely at the time to be an act of maintenance,
founded upon a state of society which does not exist in this country. A right of
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granted; because the possession of the particular tenant is the possession of
him in reversion or remainder; but contingencies, and mere possibilities, though
they may be released, or devised by will,' or may pass to tho heir or executor.
yet cannot (it bath been said) be assigned to a stranger, unless coupled with
some present interest.(ti
Persons attainted of treason, felony, and pramlllnire arc incapable of conveying,
from the time of the offence committed, provided attainder follows :(u) for
such conveyance by them lllaY tend to defeat the king of his forfeiture, or tho
"'lord of his escheat. But they may purchase for the bcneflt of the crown, [*')91
or the lord of tho fcc, though they arc disabled to hold j the lands so
~
purchased, if after attainder, being subject to immediate forfeiture; if before,
to escheat as well as forfeiture, according to the nature of tho crimo.(w) So
also corporations, religious or others, may purchase lands; yet, unless they have
(I) Sheppard'. Touchstone, 238, 23~, 322. 11 ~Iod. 152.
11'. WIl18.574. btrn.131.

(v)
(W)

Co. Litt. 42Ibid. 2.

entry was not assignable at common law, because, said lord Coke, " under colour thereof,
pretended titles might be granted to great men, whereby right might be trodden down
and the weak oppressed." The repeated statutes which were passed in the reigns of
Edward I. and Edward III. against champerty and maintenance arose from the embarrassments which attended the administration of justice in those turbulent times. from
dangerous influence and oppression of men in power.
The doctrine that a conveyance by a party out of possession and with an adverso possession against him is void, prevails equally in Connecticut, Massachusetts, Vermont,
Maryland, Virginia, North Carolina, Tennessee, Kentucky.Mississippi, Alabama, Indiana,
and probably in most of the other States. In some States-such as New IIampshire, Pennsylvania, Ohio, Illinois, Missouri, and Louisiana-the doctrine does not exist; and a conveyance by a disseisee would seem to be good, and pass to the third person all his right
of possession and of property, whatever it might be. 4 Kent Com. 457.-Sn.\RSWoOD.
• It is now well established, as a general rule, that possibilities (not meaning thereby
mere hopes of succession, Carleton V8. Leighton, 3 Meriv, 671. Jones vs. Roe, 3 '1'. R. 93,
96) are devisable; for a disposition of equitable interests in Ian-I, though not good at
law, may be sustained in equity. Perry VB. Phelips, 1 Ves. Jr. 254. Scawen V8. Blunt, 7
Ves. 300. Moor V8. Hawkins, 2 Eden, 343. But the generality of the doctrine that every
equitable interest is devisable requires at least one exception: the devisee of a copyhold
must be considered as having an equitable interest therein; but it has been decided
that he cannot devise the same before he has been admitted.
Wainwright V8. Elwell, 1
Mad. 627. So, under a devise to two persons, or to the survivor of them, and the estate
to be disposed of by the survivor by will, as he should think fit, it was held that the devisees took as tenants in common for life, with a contingent remainder in fee to the sur
vivor, but that such contingent remainder was not devisable by a will made hy one of the
tenants in common in the lifetime of both. Doe vs. Tomkinson, 2 Mau. & ScI. 170.-CIIITTY.
5 Mr. Ritso remarks
that, independently of thus confounding contingencies and mere
possibilities, as if they were in pari ratione,-which they certainly are not,-there
is here a
great mistake; first, in describing mere possibilities to be such as may be released or
devised by will, &c.; and, secondlv, in supposing devisable possibilities to be incapable of
being assigned to a stranger.
For, in the first place, there is this wide difference between contingencies (which import a present interest of which the future enjoyment ib
contingent) and mere possibilities, (which import no such present interest.) namely,
that the former may be released in certain cases, and are generally descendible and devisable, but not so the latter. Suppose, for instance, lands are limited (by executory
devise) to A. in fee, but if A. should die before the age of twenty-one, then to C. in fee:
this is a kind of possibility or contingency which may be released or devised, or may
pass to the heir or executor, because there is a present interest, although the enjoyment of
It is future and contingent.
But where there is no such present interest as the hope of
suocession which the heir has from his ancestor in general, this, being but a mere or
nalced. possibility, cannot be released or devised, &c. Fearne, 366.
Secondly, contingencies or possibilities which may be released or devised, &c. are also
assignable in equity, upon the same principle; for an assignment operates by way of
agreement or contract, which the court considers ns the engagement of the one to transfer and make good a right and interest to the other. As where A., possessed of a term
1000 years, devised it to B. for 50 years, if she should so long live, and lifter her decease to
C., and died; and afterwards C. assigned to D. ; now, this was a good assignment, although
the assignment of a. possibility to a. stranger. The same point was determined, in the
case of Theobald es, Duffay ;0 the house oflords, March, 1729-30. Ritso, Introd. 48.-t)RJ.RSWOOD
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a lieense to hold in mortmain, they cannot retain such purchase ,out it shall be
forreited to the lord of the fee.
Idiots and persons of non-sane memory, infants and persons under duress, are
1I0t totally disabled either to convey 01' purchase, but sub modo only. For their
conveyances and purchases arc voidable, but not actually void. The king indeed,
on behalf of an idiot, may avoid his grants or other acts.(x) But it hath been
said that a non compos himself, though he be afterwards brought to a right mind,
shall 110the permitted to allege his own insanity in order to avoid such grant:
for that no man shall be allowed to stultify himself, or plead his own disability
The progress of this notion is somewhat curious. In the time of Edward I.,
non compos was a suffieiont plea to avoid a man's own bond :(y) and there is a
writ in the register(z) for the alienor himself to recover lands aliened by him
during his insanity; dum fuit lion compos mentis sure, ut dicit, &c. But under
Edward III. a scruple began to arise, whether a man should be permitted to
blemish himself by pleading his own insanity:(a) and, afterwards, a defendant
in assize having pleaded a release by the plaintiff since the last continuance, to
which the plaintiff replied (ore tenus, as the manner then was) that he was out
of his mind when ho gave it, the court adjourned the assize; doubting whether,
as the plaintiff was sane both then and at the commencement of the suit, he
should be permitted to plead an intermediate deprivation of reason; and the
question was asked how he came to remember the release, if out of his senses
*29)] when he gave it.(b) Under Henry Yl., this way of *reasoning (that a
-'
man shall not be allowed to disable himself by pleading his 0" n incapacity, because he cannot know what he did under such a situation) was seriously adopted by the judges in argument iCc) upon a question, whether the heir
was barred of his right of entry by the feoffment of his insane ancestor. And
from these loose authorities, which Fitzherbert does not scruple to reject as
being contrary to reason,(d) the maxim that a man shall not stultify himself
hath been handed down as settled law:(e) though later opinions, feeling tho
inconvenience of the rule, have in many points endeavoured to restrain it.(f)'
And, clearly, the next heir, or other person interested, may, after the death of
the idiot or non compos, take advantage of his incapacity and avoid the gmnt.(g)
And so too, if he purchases under this disability, and does not afterwards, upon
recovering his senses, agree to the purchase, his heir may either waive or accept
the estate at his option.(h) In like manner an infant may waive such purchase
or conveyance when he comes to full age; or, if he does not actually agree to
it, his heirs may waive it after him.(i) Persons also, who purchase or convey
under duress, may affirm or avoid such transaction whenever the duress is
Co. Litt. 247.
(.) Britton, c. 23, fol. 00.
Fol. Z.!.,. See also A/emorand. Scacch, 22 Edw. I. (preIIxPd to )la)·n.tnI'. Year-book, Edw. II ) fol. 23.
(0) 6 Edw. III. re,
(6) 35 Assrs, pl. 10.
(.) 3q lien. YI. 42.
(0)

(I)

(d) F. X. B. 202.
(.) Litt. l40;;. Cra ElIz. 398. 4 Rep. 123. Jenk.40.
(f) Com. 469. 3 llod. 310, 311. 1 Eq. Ca. Abr. 279.
(.) Perkins, l21.
(l) Co. Litt, 2.
(I) Ibid.

6 This doctrine does not seem to prevail in our ecclesiasticalcourts; for in Turner va.
Meyers, 1 Hagg. 414, lord Stowell annulled a marriage by reason of insanity of the husband, the husband himself being the promovent in the suit: and his lordship says expressly, "It is, I conceive,perfectly clear in law that a party may come forward to maintain his own past incapacity." This case is entitled to the more consideration because
the suit had been first instituted by Turner's father, probably with a view to this very
objection, and lord Stowellthen dismissedit.
And the student will understand the rule even in our common-law courts to be
restrained to the party's specially pleading his own insanity on the record; because
I imagine it to be quite clear that anyone may show himself in evidence to have
been in such a state at the time of an act done as that the act itself is void. As if A.,a
lunatic, seals a bond and is sued upon it, when he recovers his intellect he may plead
that it is not his bond, and show his incapacity at the time of sealing it.-CoLERIDGE.
The party himself may set up as a defence and in avoidance of his contract that he
was rtOn compos mentis when it was alleged to have been made. The principle advanced
by Littleton and Coke that a man shall not be heard to stultify himself has been properly exploded, as being manifestly absurd and against natural Justice. 4 Kent Com.

451.-SIIAR~\\'OOD.
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~eased.(jy
For all these are under the protection of tho law; which will nOI.
suffer them to be imposed upon through tho imbecility of th011' present condi
tion; so that their acts arc only binding in case they be afterwards
agreed ttl,
when such imbecility ceases. Yet tho guardians or committees of a lunut n-,
by tho statute of 11 Geo. III. c. 20, are empowered to renew in his rirrht, uuder
the directions of tho court of chancery, any lease for lives or years, ~nd apply
the profits of such renewal for the benefit of such lunatic, his heirs or executors,"
The case of a feme-covert is somewhat different.
She may purchase an estate
without the consent of her husband, and the conveyance is good durin" the coverture, till he avoids *it by some act declaring his di>lsent.(k) And, tho~gh
[*'J93
Le docs nothing to avoid it, or even if he actually consents, the femecovert herself may, after tho death of her husband, waive or disagree to the same ~
nay, even her heirs may waive it after her, if she dies before her husband, or if
in her widowhood she does nothing to express hor consent or agreemont.(l)
But
the conveyance or other contract of a ferne-covert (except by some matter of
record) is absolutely void, and not merely voidable ;(m) and therefore cannot be
affirmed or made good by any subsequent agrccment.s
2 lust. 483. 51\ep.1l9.
(.) Co. Litt. 3.
(I)

(I) Co. Lltt. 3.
(..) I'erkms, ~1M. 1 Sid. reo,

T 'Where a deed has been prepared in pursuance of personal instructions of the con
veying party, yet if it be proved that such party, though appearing to act voluntarily,
was in fact not a free agent, but so subdued by harshness and cruelty that the deed spoke
the mind, not of the party executing, but of another, such deed cannot in equity stand,
though it may be difficult to make out a case of legal duress. Peel VS. --,
lG Ves. I5!},
citing Lady Strathmore vs, Bowes, 1 Ves. Jr. 22. When the execution of a deed is prevented or compelled by force or artifice, equity will give relief (Middleton us, Middleton,
I Jac. &; 'Valko !}5)in favour of a volunteer, and even, in some cases, as against innocent
parties, [Mastaer VS. Gillespie, 11 Ves. 53!};) for it would be almost impossible ever to
reach a case of fraud, if third persons were allowed to retain gratuitous benefits which they
had derived from the fraud, imposition, or undue influence practiced by others. Huguenin
es, Bazeley, 14 Vest 289. Stillwell VS. Wilklns, Jacobs's Rep. 282. Still, it would be pushing
this principle too far to extend it to innocent purchasers, (Lloyd VS. Passinghum, Coop.
155;) it is only when an estate has been obtained by a third person without payment, or
with notice of fraud, that a court of equity will take it from him to restore it to the party
who has been defrauded of it, (:urackreth us. Symmons, 15 Ves. 340;) a o.ma fide purchaser, for valuable consideration and without notice, will not be deprived of the ad vantnge which his legal title gives him. Jerrnrd VB. Saunders, 2 Ves. Jr. 457.-CUITTY.
B And by virtue of the statute of 29 Geo, II. c. 31, the committee of a lunatic may surrender existing leases in order to obtain renewals thereof, to the same uses, and liable to
the same trusts and conditions, as the former leases. By the statute of 43 Geo. III. c. 75,
the sale or mortgage of the estates of lunatics is authorized for certain purposes ; and it
is enacted that committees may not only grant leases of tenements in which a non compw
has an absolute estate, but, where the lunatic has a limited estate with a power of grant:ng leases on fines, for lives or years, such power may be executed by his committee
under the direction of the great seal. This power is extended to lands in ancient
demesne by statute 59 Geo, III. c. 80, and the power of selling or mortgaging the estates
of lunatics, given by the statute of 43 Geo. III. c. 75, is extended by the ~ Geo. IV. c. 78,
and may be exercised for any such purposes as the lord chancellor shall direct.
'V here estates are vested in trustees who are infants, idiots, lunatics, or trustees of
unsound mind, or who cannot be compelled or refuse to act, the conveyance lind transfer
of such estates is provided for by the statute of 5 Geo. IV. C. 74, which consolidates and
amends the previous enactments on the subject.c-Currrr.
9 The rule laid down in the text must be understood with some obvious qualifications.
The possession by a married woman of property settled to her separate use may, as a
necessary incident, carry with it the right of disposition over such property. Rich ~$.
Cocl.:ell,9 Ves. 375. Fettiplace VS. Gorges, 1 Ves. Jr. 49. Tappenden us. Walsh, I Plul·
lim. 352. Grigby vs. Cox, 1 Ves, Sen. 518. Bell vs, Hyde, Prec. in Chao330. A court of
equity has no power to set aside, but is bound to give effect to, n disposition made by a
feme covert of property settled to her separate use, though such disposition Le made in
favour of her husband, or even of her own trustee; notwithstanding it may be plain that
the whole object of the settlement in the wife's favour may be counteracted by this exercise of her power. Pybus es, Smith, 1 Ves. Jr. 194. Parkes vs. White, 11 ,:"es. 221. 222.
Jackson us, Hobhouse, 2 Meriv, 487. Nantes VS. Corrock, !}Ves, 18!}. Sperling us, Rochfort. 8 Vcs. 175. Sturgis L·S. Corp, 13 Ves, 190. Glyn vs. Baxter, 1 Younge &; Jerv. 332
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The case of an alien born is also peculiar. For he may purchase any thing j
but after purchase he can huld nothing'? except It lease for years of il. house for
Acton VS. White, 1 Sim, &; Stu. 432. And the assent of trustees to whom property is
given for the separate use of a married woman is not necessary to enable her to bind that
property as she thinks fit, unless such assent is required by the instrument under which
she is beneficially entitled to that property. Essex t'S. Atkins, 14 Ves. 547. Brown va
Like, 14 Ves. :l02. Pybus VS. Smith, 1 Ves. Jr. 1!!4.
So, as }Ir. Sugden, in the :ld chapter of his Treatise on Powers, adduces numerous
authorities to prove, it has long been settled that a married woman may exercise a power
over land, or, in other words, direct a conveyance of that land, whether the power be
appendant, in gross, or simply collateral, and as well whether the estate be copyhold or
freehold. Doe us, Staple, 2 T. R. 695. 'I'omlinscn ts. Dighton, 1 P. Wms. 149. HearIe
VB. Greenbank,
3 Atk, ill.
Peacock vs. Monk, 2 Ves. Sen. 191. Wright va. Englefield,
Arnbl. 473. Driver va. Thompson, 4 Taunt. 2\17. And it would operate palpable injustice
if where a married woman held property in trust as executrix, or en autre droit, she could
not convey and dispose of the same as the duties of her trust required, Scamrnel VB.
Wilkmson, 2 East, 557. Perkins, eli. i. 7.
No doubt the separate estate of a feme covert cannot be reached as if she were a feme
sole, without some charge on her part, either express or to be implied. It seems, however,
to be settled, notwithstanding
the dislike of the principle which has been often
expressed, (Jones VB. Harris, !! Ves. 497. Nantes vs, Corrock, 9 Ves. 189. Heatley VB.
Thomas, 15 Ves. 604,) that when a wife joins with her husband in a security, this is an
implied execution of her power to charge her separate property, (Greatley vs. Noble, 3
lIad. 94. Stuart vs. Lord Kirkwall, 3 Mad. 389. Hulme us, Tennant, 1 Brown, 20.
Sperling va. Rochford. 8 Ves. li5;) and by joining in a sale with her husband by fine, a
married woman may clearly come under obligations affecting her separate trust-estate.
Parkes vs. White, 11 Ves, 221, 224. A court of equity will certainly not interfere without
great reluctance, for the purpose of giving effect to the improvident engagement of a
married woman, for the accommodation of her husband; but where it appears in evidence that she was a free agent, and understood what she did, when she engaged her
separate property, a court of equity, it has been held, is bound to give effect to her contract, (Essex va. Atkins. 14 Ves. 547;) or rather, perhaps, it may be more correctly put
to say, that although a feme covert cannot by the equitable possession of separate property
acquire a power of personal contract, yet she has a power of disposition as incident to
property, and her actual disposition will bind her. Aguilar vs. Aguilar, 5 l\Iad.418. The
uletinction between the mere contract or general engagement of a married woman and
an appropriation of her separate estate has been frequently recognised. Power vs. Bailey,
1 Ball. &; Beat. 52. She can enter into no contract affecting her person: the remedy
must be against her property. Sockett VB. Wray, 4 Brown, 485. Francis VB. WidviIle, 1
Mad. 263.
Where her husband is banished for life, (Countess of Portland VB. Prodgers, 2 Vern.
104,) or, as it seems, is transported beyond the seas, (Newsome vs. Bowyer, 3 P. 'Vms.
38. Lean VB. Schutz, 2 W. BIa. 11!l8,) or is an alien enemy, [Deerly vs. Duchess of Mazarine, 1 Salk. 116; and see Co. Litt. 132, b., 133, a.,) in all these cases it has been held
that it is necessary the wife should be considered as a feme sote.-CmTTY.
A married woman might formerly have conveyed an interest in lands by fine or
recovery. Under the statute 3 & 4 'Vm. IV. c. 75, she is enabled to disposo of lands by
deed, and to release or extinguish any interest therein, as effectually as if she were ts feme
sole. But no such disposition can be made without the concurrence of her husband; and
the deed, when made, must be acknowledged by her before a judge of the superior or
county courts, or before a commissioner appointed for the purpose of taking such acknowledgments, by whom she is examined apart from her husband as to her voluntary consent
to the deed. The court of chancery has also long recognised the power of a feme covert
to deal at her own pleasure with property vested in trustees for her separate use, provided the settlement itself does not restrain her from alienation; and equity also recognises her contracts relating to such property.e=Kann.
It has been held, however, wherever the wife has a separate estate secured to her by
.. deed of trust she can exercise no power over the estate except what is clearly given to
her by the deed. The Methodist Episcopal Church VB. Jaques, 3 Johns. Ch. Rep. 108.
Lancaster us, Dolan, 1 Rawle, 23l.-SIIARS\\,OOD.
10" If," says lord Coke, (Co. Litt. 2, a. b., Com. Dig. Aliens, C. 2, see the reasons, Bae.
Abr. Aliens, C.,) .. an alien purchase houses, lands, tenements, or hereditaments, to him
ar.d his heirs, albeit he can have no heirs, yet he is of capacity to take a fee-simple, but
not to hold; for upon office found-that
is, upon the inquest of a proper jury-the
king
shall have it l,y his prerogative of whomsoever the land is holden; and so it is if the alien
,loti, purchase land and die, the law doth cast the freehold and inheritance upon the
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.;onvenience of merchandise, in case he be an alien friend ;" all other purchuses
(when/ound by an inquest of office) being immediately forfeited to the crown.m)"
Papists, lastly, and persons professing the popish religion, and neelectlne to
take the oath prescribed by statute 18 Geo. III. e. 60, ,,?jthin the ti~le limited
for that purpose, are, by statute 11 & 12 W. III. c.4, disabled to purchase any
lands, rents, or hereditaments; and all estates made to their use, or in trust lor
them, are void.(oY3
II. Weare next, but principally, to inquire how a man may aliene or com'ey;
which will lead us to consider the several modes of conveyance.
In consequence of the admission of property, or the givin" a separate risrht
by the law of society to those things which by the law of n:nure were in cgmmon, there was necessarily some means to be devised, whereby that separate
right or exclusive property should be originally acquired j *which, we [*'>94
have more than once observed, was that of occupancy or first possession.
~ut this possession, when once gained, was also necessarily to be continued; or
else, upon one man's dereliction of the thing he had seised, it would again
become common, and all those mischiefs and contentions would ensue which
property was introduced to prevent. For this purpose therefore of continuing
the possession, the municipal law has established descents and alienations; the
former to continue the possession in the heirs of the proprietor, after his involuntary dereliction of it by his death; the latter to continue it in those pcrtlons
to whom the proprietor, by his own voluntary act, should choose to relinquish it
in his lifetime. A translation, or transfer, of property being thus admitted by
(A)

Co. Lilt. 2.

(o) 1 P. Wms 354.

king." And if an alien purchase to him and the heirs of his body, he is tenant in tail;
and if he suffer a recovery, and afterwards an office is found, the recovery is good to bar
the remainder, (!JCo. 141. 2 Holl. 321. 4 Leon. 84. Com. Dig. Aliens, C. 2;) but the
estate purchased by an alien does not vest in the king till office found, until which tho
alien is seised and may sustain actions for injuries to the property. 5 Co. 52, b. 1
Leonard, 47. 4 Leon. 82. Com. Dig. Aliens, C. 4. But though an alien may take real
property by purchase, yet he cannot take by descent, by dower, or by the curtesy of England, which are the acts of the law; for the act of law, says Sir Edward Coke, (7 Co. 25,
a. Com. Dig. Aliens, C. 1. B.lC. Abr, Aliens, c. 2 Bla, Com. 24!J,)giveth the alien nothing.
Therefore, by tho common law, (Co. Litt. 8, a.,) an alien could not inherit to his father,
though the father were a natural-born subject; and the statutes have made no alteration
in this respect in favour of persons who do not obtain denization or naturalization.
So
that an alien is at this day excluded not only from holding what he has taken by purchase,
after office found, but from even taking by descent at all; and the reason of this distinction
between the act of the alien himself, by which he may take but cannot hold, and the act
of the law, by which he cannot even take, is marked by lord Hale, in his judgment in
the case of Collingwood us, Pace, 1 Ventr. 417, where he says, though an alien may take
by purchase by his own contract that which he cannot retain against the king, yet the
law will not enable him by act of his own to transfer by hereditary descent, or to take by
an act in law; for the law, qum nihil frustra, (which does nothing in vain,) will not give an
inheritance or freehold by act in law, for he cannot keep it.
The general rule of the law therefore apppars to be, that an alien by purchase, which is
his own act, may take real property. hut cannot hold it; by descent, dower, or curtesy, or
any other conceivable act of the law, he cannot even take any lands, tenements, or
hereditaments whatsoever, much less hold them. The reason of the law's general
exclusion of aliens we have seen, ante, 1 book, 371, 372.-ClIITTY.
11 In former times no alien was permitted
even to occupy a house for his hnbitation ;
and the alteration in that law was merely in favour of commerce and merchants. See
1 Rapin, Hist. Eng. 3Gl, n. 9. Bac, Abr, Aliens, C.-CniTTY.
12 But not before the inquest,
(5 Co. 52, b.;) and if the purchase be made With the
king's license, there can be no forfeiture. 14 Hen. IV. 20. Harg. Co. Litt. 2, b., n. 2.CHITTY.
But alien friends are now, by stat. 7 & 8 Vi ct. c. GG,enabled to take and hold lands, for
reSidence or business, for twenty-one years; and a person born out of the kingdom whose
mother is a natural-born subject, is enabled to take any estate by devise, purchase,
inheritance, or succession.c-Kena.
IS But these disabilities
have now been entirely swept away. 10 Geo. IV c.7. 2 & ;l
WIn. IV. c. 115.-KERR.
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law, it became necessary that this transfer should be properly evidenced: in
order to prevent disputes, either about the fact, as whether there was any
transfer at all; or concerning the persons, by whom and to whom it was transferred; or with regard to the subject-matter, as what the thing transferred consisted of; or, lastly, with relation to the mode and quality of the transfer, as for
what period of time (or, in other words, for what estate and interest) the conyeyance was made. The legal evidences of this translation of property are
called the common assurance.s of the kingdom; whereby every man's estate is
assured to him, and all controversies, doubts, and difficulties are either prevented
or removed.
These common ussurances are of four kinds: 1. By matter in pais, or Jeed j
which is an assurance transacted between two or more private persons in pais,
in the country ; that is, (according to the old common law,) upon the very spot
to be ~.ansferred. 2. By matter of record, or an assurance transacted only in
the kilig's public courts of record. 3. By special custom, obtaining in some particular places, and relating only to some particular species of property.
-Which
three are such as take effect during the life of the party conveying or assuring.
4. The fourth takes no effect till after his death; and that is by devise, contained
in his last will and testament.
",Voshall treat of each in its order.

CHAPTER XX
OF ALIENATION BY DEED.
IN creating of deeds, I shall consider, first, their general nature; and, next,
the several sorts or kinds of deeds, with their respective incidents. And in
explaining the former, I shall examine, first, what a deed is; secondly, its requisites; and, thirdly, how it may be avoided.
I. First, then, a deed is a writing sealed and delivered by the parties.(a)
It
is sometimes called a charter, carta, from its materials; but most usually, when
applied to the transactions of private subjects, it is called a deed, in Latinjactum,
xar' '~()X7j~, because it is the most solemn and authentic act that a man can possibly perform, with relation to the disposal of his property; and therefore a man
shall always be estopped by his own deed, or not permitted to aver or prove any
thing in contradiction to what he has once so solemnly and deliberatelyavowed.(b)
If a deed be made by more parties than one, there ought to be regularly as many
copies of it as there are parties, and each should be cut or indented (formerly
in acute angles instar dentium, like the teeth of a saw, but at present in a waving
line) on the top or side, to tally or correspond with the other; which deed, so
made, is called an indenture.
Formerly, when deeds were more concise than at
present, it was usual to write both parts on the same piece of parchment, with
some word or letters of the alphabet written between them; through which the
parchment was cut, either in a straight or indented line, in such a manner as to
*2!lG leave half the word on *one part and half on the other. Deeds thus
. ] made were denominated syngrapha by the canonists iCC) and with us chiroqrapha, or hand-writings jed) the word cirographum or cyrographum being usually
that which is divided in making the indcnture: and this custom is still preserved
in making out the indentures of a fine, whereof hereafter. But at length iudenting only has come into use, without cutting through any letters at all; and
it seems at present to serve for little other purpose than to give name to the
species of the deed. When the several parts of an indenture are interchangeably
executed by the several parties, that part or copy which is executed by the
ftrantor is usually called the original, and the rest are counterparts: though of
Utt. 171.
(') Pl.'~d. 43-L
(") Co.

1122

(2

Lynde".!. 1, t. 10,. 1.
( ) lluTor, c. 2, ~ 27 •
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late it it! most frequent for all the parties to execute every part; which renders
them all originals.
A deed made by one party only is not indented, but pf)lled
or shaved quit.e even; and therefore called a deed-poll, or a single deed.'
II. ,Ve are III the next place to consider the requisites of a deed. The first of
which is, that there be persons able to contract and be contracted with for tho
purposes intended by tho deed: and also a thing, or subject-matter,
to bo Con.
traeted for; all which must be expressed by sufficient names.(j)
So as ill e"ery
grant ,there must be a grantor, a grantee, and a thing grantedj in every lease a
lessor, a lessee, and a thing demised.
Secondly, the deed must be founded upon good and sufficient consideration.
~ot upon an usurious contract;(g) nor upon fraud or collusion, either to deceive
purchasers bona fide,(h) or just and lawful crcditors;(i)
any of which bad considerations will vacate the deed, and subject such persons, as put the same in
ure, to forfeitures
and often to imprisonment,
A deed also, or other grant,
made without any consideration, is, as it were, of no effect: for it is construed
to enure, or to be effectual, only to the use of the grantor himself.(k),
The eonsideration may be either *a good or a valuable one. A good consideration
(*99~
is such as that of blood, or of natural love and affection, when a man
~ I
grants an estate to a near relation; being founded on motives of generosity,
prudence, and natural duty; a valuable consideration
is such as money, marriage, or tho liko, which the law esteems an equivalent given for the grant:(l)
and is therefore founded in motives of justice. Deeds made upon good eonaidcration only, are considered as merely voluntary, and are frequently set aside in
favour of creditors, and bona fide purchasers,"
(.) lhrror, c. 2, ~ Z1. Litt. ~ an, 3i2.
(f) Stat. 13 Eliz. c. G.
(I> Co. Litt 35.

(.) Stat, 13 }:liz c.8.

Perk ~ 533.
(I> S Itep, 83.

(l)

(. J Stat. Z1 Ellz c. 4..
1Now a deed purporting to be an indenture shall have the effect of an indenture, lind
an immediate estate or interest in any tenements or hereditaments. and the benefit of n
covenant or of a condition, may be taken, although the taker tlereof be not named n
party to the indenture.
8 & 9 Vict. c. 106, s. 5.-STEWART.
2 This sentence is not quite accurately worded.
From the expression "deed, or other
grant," it might be inferred that a deed was a species of grant; whereas a grant is only
one mode of conveyance by deed. Next, it is not true that all deeds or all grants made
without consideration are of no effect; for, 1st. As to all deeds which operate at cornmon law or by transmutation of possession, I imagine that they will be valid at law to
pass the estates they profess to pass as against the grantor, though made without any
consideration; and, 2d. As to deeds which operate under the statute of USC8, they
create a use which results to the grantor. To all appearance, indeed, no change is
made in the grantor's title or rights by such a deed; yet that it is without effect in law
cannot be said, because it works such an alteration in the grantor's estate from that
which he had before, that any devise of the lands made before the date of the deed will
take no effect unless the will be republished,-that
is, in fact, new-mude.c-Cor.mmos.
S This, I conceive, is only true of a bargain and sale; for" herein it is said to differ
from a gift, which may be without any consideration or cause at all; and that [a bargain
and sale] hath always some meritorious cause moving it, and cannot be without it."
Shep. Touch. 221. But, otherwise, a voluntary conveyance is good both in law and
equity against the party himself. Tr. of Eq. b. 1, c. 5, s. 2. It used to be thought if a
person made a voluntary grant of lands, although he could not resume them himself,
yet. if he afterwards made another conveyance of them for a valuable consideration, tho
first grant would be void with regard to this purchaser under the 2i Eliz. c. 4. But it
was determined by lord Mansfield and the court that there must be some circumstance
of fraud to vacate the first conveyance, the want of consideration alone not being suffleient. See Cowp. iu5. But it has since been decided (9 East, 59) that a voluntary settlement of lands, made even in consideratIOn of natural love and affection,--even
as a provision
for the nearest relations, parents or children,-is void as against a subsequent purchaser
for a valuable consideration, although such purchaser had notice of the prior settlement
If a person is indebted at the time of making a voluntary grant, or becomes so soon
afterwards, it will be considered fraudulent and void with respect to cr-editors under the
13 Eliz. c. 5. And if a person makes a voluntary ~rant, and afterwards becomes bankrupt, whether he was indebted or not at the time, It will be void by the 1 Jnc, c. 15, and
the estate granted may be conveyed by the commissioners to the assignees for the benefit
the creditors. 1 Atk. 93.-CIiRISTlAX.
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Thirdly, the deed must be written, or I presume printed,' for it mdy be in any
character or any language; but it must be upon paper or parchment .. For if it
be written on stone, board, linen, leather, or the like, it is no deed.(m) Wood
or stone may be more durable, and linen less liable to rasures; but writing on
paper or parchment unites in itself, more perfectly than any other way, both
those desirable qualities: for there is nothing else so durable, and at the same
time so little liable to alteration; nothing so secure from alteration, that is at
the same time so durable. It must also have the regular stamps imposed on it
by the several statutes for the increase of the public revenuc; else it cannot be
given in evidence. Formerly many conveyances were made by parol, or word
of mouth only, without writing; but this giving a handle to a variety of frauds,
the statute 29 Car. II. e. 3 enacts, that no lease estate or interest in lands, tenements, or hereditaments, made by livery of seisin, or by parol only, (except
leases, not exceeding three years from the making, and whereon the reserved
rent is at least two-thirds of the real value,) shall be looked upon as of greater
force than a lease or estate at will; nor shall any assignment, grant, or surrender of any interest in any freehold hereditaments be valid: unless in both
cases the same be put in writing, and signed by the party granting, or his agen1
lawfully authorized in writing.6
(")Co. Lit!. 2~.

F. N. B.l22.

The better American doctrine seems now to be that voluntary conveyances of land
bona fide made and not originally fraudulent are valid against subsequent purchasers with
notice either actual or constructive .• Tackson vs. Town, 4 Cowen, 603. Richer us, Ham, 1-1
Mass. 139. Cathcart us, Robinson, 5 Peters, S. C. Rep. 280. 4 Kent's Com. 463.
There are some deeds to the validity of which a consideration need not have been
stated. It was not required at common law in feoffments, fines, and leases, in considr ration of tho fealty and homage incident to every such conveyance. The law ra:sed a
consideration from the tenure itself and the solemnity of the act of conveyance. The
necessity of a consideration came from the courts of equity, where it was held requisite
to raise a use; and, when uses were introduced at law, the courts of law adopted the
same idea, and held that a consideration was necessary to the validity of a deed of bargain and sale. It has been long the settled law that a consideration expressed or proved
was necessary to give effect to a modern conveyance to uses. Lloyd vs, Spillet, 2 Atk.
Rep. 148. Jackson vs. Alexander, 3 Johns. 491. Preston on Abst. vol. 3, 13, 14. The
consideration need not be expressed in the deed; but it must exist. Fink va. Green, 5
Barb. S. C. Rep. 455. The mention of the consideration in a deed was to prevent a resuIting trust; but it is only prima facie evidence of the amount, and may be varied by
parol proof. lIIeeher vs. lIIeeher, IG Conn. 383. 4 Kent Com. 465.-SUARSWOOD.
'Com. Dig. Fait, A. 3 Chitty's Com. L. 6. There seems no doubt that it may be
printed, and that, if signatures be requisite, the name of a party in print at j he foot of
the instrument would suffice. 2 111.&; S. 288.-CmTTY.
~Courts of equity, though the practice has been lamented, have long been in the habit
of deciding, upon equitable grounds, in contradiction to this positive enactment.
The
earliest case of the kind appears to have been that of Foxcraft vs. Lyster, (Colles's P. C.
108.) By the highest tribunal of the realm it was held to be against conscience to suffer
a party who had entered into lands and expended his money on the faith of a parol
agreement to be treated as a trespasser, and for the other party, in fraud of his engage
ment, (although that was only verbal.) to enjoy the advantage of the money so laid out.
This determination, though in the teeth of the act of parliament, was clearly founded
on sound abstract principles of natural justice, and, confirmed as it has been by an
almost daily succession of analogous authorities, is not now to be questioned.
It is settled, also, that trusts of lands arising by implication, or operation of law, are
not within the statute of frauds: if they were, it has been said that statute would tend
to promote frauds rather than prevent them. Young vs,Peachy, 2 Atk. 256, 257. Willis
llS Willis, 2 Atk. 71. Anonym. 2 Ventr. 361.
The statute of frauds enacts that no agreement respecting lands shall be of force unless it be signed by the party to be charged; but the statute does not say that every agreement so signed shall be enforced. To adopt that construction would be to enable any
person who had procured another to sign an agreement to make it depend on his own
will and pleasure, whether it should be an agreement or not. Lord Redesdale, indeed,
bas intimated a doubt whether in any case (not turning upon the fact of part performance) an agreement ought to be enforced which has not been signed by, or on behalf of,
both parties. Lawrenson es, Butler, 1 Sch. & Lef. 20. O'Rourke VS. Percival, 2 Ball. &
Reat.62. Lord Hardwicke and Sir "'m. Grant held a different doctrine. Backhouse 111
624
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Fourthly, the matter written must bo legally or orderly set forth: that ts,
there must bo words sufficient to specify the aereement and bind the pnrtios:
which *sufficiency must be left to the courts of la~vto dctermine.mj"
For
*.)( I;
it is not absolutely necessary in law to have all the formal parts that arc [_u,usually drawn out in deeds, so as there be sufficient words to declare clearly
and legally tho party's meaning. But, as these formal and orderly parts
are calculated to convey that meaning in the clearest, distinctest, and most
effectual manner, and have been well considered and settled by the wisdom
(If successive ages, it is prudent not to depart from them without good reason
01' urgent necessity ;' and therefore
I will here mention them in their usual(o)
order.
1. The premises may be used to set forth the number and names of tho parties,
with their additions 01' titles. They also contain the recital, if any, of such
deeds, agrcements, or matters of fact, as are necessary to explain tho reasons
upon which the present transaction is founded; and herein also is set down the
consideration upon which the deed is made. And then follows the certainty of
the grantor, grantee, and thing grantcd.(p)
2, 3. Next come the habendum and tellendum.(q)
The office of the habendum
is properly to determine what estate or interest is grantcd by the dced: though
this may be performed, and sometimes is performed, in the premises. In which
case the habendum may lessen, enlarge, explain, or qualify, but not totally contradict or be repugnant to the estate granted in the premises. As if a grant be
"to A. and the heirs of his body," in the premises, habendum" to him and his
heirs forever," or vice uersa ; hero A. has an estate-tail, and a fee-simple expectant thoroon.(r) But, had it been in tho premises" to him and his heirs;"
habendum" to him for-life," the habendum would be utterly void;(s) for an estate
f)f inheritance is vested in him before the habendum comes, and shall not afterwards be taken away or dovestcd by it. The tenendum, "and to hold," is now
of very little use, and is only kept in by custom. It was sometimes formed)
*used to signify the tenure by which the estate granfed was to be [*999
holden; viz., "renendum per seruitiuni militare, in burqaqio, in libero socaqio,
&c."
BItt, all these being now reduced to free and common socage, the tenure
is never specified. Before the statute of quia emptores, 18 Edw, I., it was alsc
sometimes used to denote the lord of whom the land should be holden: but tha'
(,,) (AI. I.itt. 225.
(oJ Ibid. 6.
(P) 8... Appendix, !,\O II. ~ I, P'g<l v.

(ql Ibid.
lrl Co. Lilt. 21. 2 Roll. nep. 19, 23. Cro, Jae. ~j6.
(.) Rep, 23. 8 Ilep, 56.

Mohun,3 Rwanst. 435. Fowle 1)8. Freeman, 9 Ves. 354. Western 1)8. Russell, 3 Ves, &.
Bea, 192. Lord Eldon, without expressly deciding the point, seems to have leaned to
lord Redcs.lule's view of the question, (Huddlestone 1)8. Biscoe, 11 Ves, 592;) and Sir
Thomas Plumer wished it to be considered whether. when one party has not bound
himself, the other is not at liberty to enter into a new agreement with a third person.
Martin VB. Mitchell. 2 Jac. & Walk. 428.-CIIITTY.
By statute 8 & 9 Vict. c. lOG, s. 4, a feoffment made after the 1st of October, 1845,
other than a feoffment made under a custom by an infant, shall be void at law unless
evidenced bv deed; and it is also enacted that a partition and an exchange of any hereditaments n'ot being copyhold. and a lease, required by law to be in writing, of any hereditaments, and an assignment of a chattel interest not being copyhold in any hereditaments, and a surrender in writing of any interest therein not being a copyhold interest,
'lid not beinc an interest which might by Jaw have been created without writing, made
after the 1stday of October, 1845, shall also be void at law, unless made by deed ..
STEWART.
6 If a deed correctly describe land by its quantities and occupiers, though it describe
it as being in a parish in which it is not, the land shall pass by the deed. 5 Taunt. 207.
A deed made with blanks, and afterwards filled up and delivered by the agent of the
party. is good. 1 Anst, 229. 4 B. & A. G72. And the palpable mistake of a word will
not defeat the manifest intent of the parties. Doug. 384.-ClIITTY.
..
.
• 7 The maxim in pleading in favour of following approved precedents, .. nam n,lhll simul
mventum est et perfect urn," may well be applied to conveyancmg. Co. Litt, 230, a.
Frequently the reason for using particular expressions will appear after many rears'
study, when before, upon a. cursory consideration, the words seemed unnecessary, If not
improper.c-Cnrrrr,
VOL.L-40
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statute direcCng all future purchasers to hold, not of the immediate grantor,
hut of the chief' lord of the fee, this use of the tenendum hath been also antiquatcd ; though for a long time after we find it mentioned in ancient charters
that the tenements shall be holden de capita libus dominisjeodi;(t) but as this expressed nothing more than the statute had already provided for, it gradually
grew out of usc.
4. Next follow the terms of stipulation, if any, upon which the grant is made;
the first of which is the reddendum, or reservation, whereby the grantor doth
create or reserve some new thing to himself out of what he had before ~rantetl.
as "rendering therefore yearly the sum of ten shilhngs, or a pepper-corn, or two
days' ploughing, or the like."(u) Under the pure feodal system, this render,
reditus, return, or rent, consisted in chivalry principally of military services; in
villeinage, of the most slavish offices; and in socage, it usually consists of money,
though it may still consist of services, or of any other certain profit.(u") 1'0
make a reddendum good, if it be of any thing newly created by the deed, the
reservation must be to the grantors, or some or one of them, and not to any
stranger to the decd.(x) But if it be of antient services or the like, annexed tl'
the land, then the reservation may bc to the lord of the fee.(y)
5. Another of the terms upon which a grant may be made is a condition:
which is a clause of contingency, on the happening of which the estate granted
May be defeated: as "provided always, that if the mortgagor shall pay the
"300] mortgagee *500l. upon such a day, the whole estate granted shall determine;" and the like.(z)
6. Next may follow the clause of warranty; whereby the grantor doth, for
himself and his heirs, warrant and secure to the grantee the estate so granted.(a)
By the feodal constitution, if the vassal's title to enjoy the feud was disputed,
no might vouch, or call the lord or donor to warrant or insure his gift; which
if he failed to do, and the vassal was evicted, the lord was bound to give him
another feud of equal value in recompense.(b) And so, by our antient law, if
before the statute of quia emptores a man enfeoffed another in fee, by the feodal
verb dedi, to hold of himself and his heirs by certain services; the law annexed
a warranty to this grant, which bound the feoffor and his heirs, to whom the
services (which were the consideration and equivalent for the gift) were
originally stipulated to be rendered.(c) Or if a man and his ancestors had immemorially holden land of another and his ancestors by the service of homage,
(which was called homage allllcestral,) this also bound the lord to warranty;(d)
the homage being an evidence of such a feodal grant. And, upon a similar
principle, in case, after a partition or exchange of lands of inheritance, either
party or his heirs be evicted of his share, the other and his heirs are bound to
warranty.te) because they enjoy the equivalent. And so, even at this day, upon
a gift in tailor lease for life, rendering rent, the donor or lessor and his heirs
(to whom the rent is payable) are bound to warrant the title.(f)
But in a
feoffment in fee, by the verb dedi, since the statute of quia emptores, the feoffor
only is bound in the implied warranty, and not his heirs ;(g) because it is a mere
personal contract on the part of the feoffor, the tenure (and of course the
antient services) resulting back to the superior lord of the fee. And in other
*301] forms of alienation, gradually introduced since that statute, *no warranty whatsoever is implied;(h) they bearing no sort of analogy to the
original feodal donation. And therefore in such cases it became necessary to
add an express clause of warranty to bind the grantor and his heirs; which is
a kind of covenant real, and can only be created by the verb warrantizo or

warrant. CO

These express warrantlcs were introduced, even prior to the statute of quia
nnptores, in order to evade tJIe strictness of the feodal doctrine of non-alienation
(') .Appendix, ~o I. ~Iadox. FonnuZ.l'allim.
(M) lind. ~o II. ~ 1, page iii
("I See page 41.
(s) Plowd.13. 8 Rep. 71.
(,) AppendIX, ~o I. page L
(.) Ibid. ~o II. f 2, poge TilL
(0) Ibid. ~o I. page I.
{II FetAd 1.2, t. 8 and 25.
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(.) Co. Lltt. 884.
(")Lltt. ~ 143.
(~ Co. Lltt. 17'.
( Ibid. 384.
(. IbllL
(.) Ibid. 102(') Lltt. f 733..
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without tho consent of the heir. For, though he, at the death of his ancestor
might have entered on any tenements that were aliened without his concur~
renee, yet if a c'ause of warranty was added to the ancestor's grant, this cove
nant descending upon the heir insured the grantee; not so much by oonfirmimr
hls title, as by obliging such heir to yield him a recompense in lands of cqu:J
value: the law, in favour of alienations, supposing that no ancestor would
wantonly disinherit his next of blood;(k) and therefgre presuming that he had
received a valuable consideration, either in land, or in money which had }lUl'chased land, and that this equivalent descended to the heir tozether with tae
ancestor's warranty.
So that when either an ancestor, being th~ rightful tenant
of the freehold, conveyed the land to a stranger and his heirs, or released tho
l'ight in fee-simple to one who was already in possession, and superadded a
warranty to his deed, it was held that such warranty not ouly bound the warrantor himself to protect and assure the title of the warrantee, but it also boundhis heir: and this, whether that warranty was lineal or collateral to the title of
the land. Lineal warranty was, where the heir derived, or might by possibility
have derived, his title to the land warranted, either from or through the ancestor
who made the warranty; as, where a father, or an elder son in the life of the
father, released to the disseisor of either themselves or the grandfather, with
warranty, this was lineal to the younger son.(l) Collateral warranty was where
the heir's title to the land neither was, nor could have been, derived from the
*warrantmg ancestor; as, where a younger brother released to his father's [*30"
disseisor, with warranty, this was collateral to the elder brother.pn) But
where the very conveyance to which the warranty was annexed immediately
followed a disseisin, or operated itself as such, (as, where a father tenant for
years, with remainder to his son in fcc, aliened in fcc-simple with warranty,)
this, being in its original manifestly founded on the tort or wrong of the warrantor himself, was called a warranty commencing by disseisin; and, being too
palpably injurious to be supported, was not binding upon any heir of such
tortious warrantor.(n)
In both lineal and collateral warranty, the obligation of the heir (in case th"
warrantee was evicted, to yield him other lands in their stead) was only 011
condition that he had other sufficient lands by descent from the warranting
uncestor.(o) But though, without assets, he was not bound to insure the title!
of another, yet in case of lineal warranty, whether assets descended or not, tho
heir was perpetually barred from claiming the land himself; for If he could
succeed in such claim, he would then gain assets by descent, (if he had them
not Lefore,) and must fulfil the warranty of his ancestor: and the same rule(p)
was with less justice adopted also in respect of collateral warranties, which
likewise (though no assets descended) barred the heir of the warrantor from
claiming the land by any collateral title; upon the presumption of law that he
might hereafter have assets by descent either from or through the same ancestor,
The inconvenience of this latter branch of the rule was felt very early, when
tenants by the curtesy took upon them to aliene their lands with warranty;
which collateral warranty of the father descending upon the son (who was tho
heir of both his parents) barred him from claiming his maternal inheritance; to
remedy which the statute of Gloucester, 6 Edw. 1. c. 3, declared, that such warranty should be no bar to the son, unless assets descended from the father. It
was afterwards attempted in 50 Edw. III. *to make the same pro- [*303
vision universal, by enacting, that no collateral warranty should be
a bar, unless where assets descended from the same ancestor ;(q) but it then
proceeded not to effect. However, by the statute 11 Hen. VII. e. 20, notwithstanding any alienation with warranty by tenant in dower, the heir of the
husband is not barred, though he also be heir to the wife. And by statuto 4 &.
5 Anne, c. 16, all warranties by any tenant for life shall bo void against those
in remainder or reversion; and all collateral warranties by any ancestor whc
CO) Co. Lit!. 373.
(I) Lltt.

~ 703,706,

e~

C-) Ibid.
705, 707
(-) IbuL ~ 608, 702.

707.

CO)Co. Lltt. 102.
CI» Lltt. ~ 711, 712ltl Co. Lltt. 373.
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has no estate of inheritance in possession, shall be void against hIS heir. By
the wordi ng of which last statute it should seem that the legislature meant to
allow, that the collateral warranty of tenant in tail in possession, descending
(though without assets) upon a remainderman or reversioner, shouid still
bar the remainder or reversion. For though the judges, in expounding tho
statute de donis, held that, by analogy to the statute of CHoueester, a lineal warranty by the tenant in tail without assets should 1I0t bar the issue in tail, yet
they held such warranty with assets to be a sufficient bar :(r) which was therefore formerly mentioned(s) as one of the ways whereby an estate-tail might br
destroyed; it being indeed nothing more in effect than exchanging the land
entailed for others of equal value. They also held that collateral warranty was
not within the statute de donis j as that act was principally intended to prevent
the tenant in tail from disinheriting his own issue; and therefore collateral
warranty (though without assets) was allowed to be, as at common law, a
sufficient bar of the estate-tail and all remainders and reversions expectant
thereon.(t) And so it still continues to be, notwithstanding the statute of queen
Anne, if made by tenant in tail in possession: who therefore may now, without
the forms of a fine or recovery, in some cases make a good conveyance in feesimple, by superadding a warranty to his grant; which, if accompanied with
assets, bars his own issue, and without them bars such of his heirs as may be in
remainder or reversion."
*"04]
*7. After warranty usually follow cooenantss or conventions, which
U
are clauses of agreement contained in a deed, whereby either party
may stipulate for the truth of certain facts, or may bind himself to perform, or
give, something to the other. Thus the grantor may covenant that he hath a
right to convey; or for the grantee's quiet enjoyment; or the like; the grantee
may covenant to pay his rent, or keep the premises in repair, &c.(u) If the
covenantor covenants for himself and his heirs, it is then a covenant real, and
descends upon the heirs; who are bound to perform it, provided they have
(r)
('J

Lilt. ~ 712. 2 Inst, 293.
Page 116.

Co. Litt. 374. 2 Jnst, 335.
(-) Appen<ilx, NOII. ~ 2, page viii.

(OJ

8 But now, by the statute 3 & 4 'V. IV. c. 74, all warranties entered into after the 31st
December, 1833,by a tenant in tail, shall be void against the <issuein tail and remainderman. By the statute 3 & 4 W. IV. c. 27, s, 39, the effect of warranty in tolling a right
of entry was taken away; and by the same statute the writ of warrantia charta and the
writ of voucher. by the help of which the party wishing to obtain the protection of warranty might have defended himself, were also abolished. So that warranties of real
estate, which have indeed been long disused, cannot now have any practical operation.
-KERR.

aAs to covenants in general, see Com. Dig. Covenant. The word "cvvenant" is not
essentially necessary to the validity of a covenant, for a proviso to pay is a covenant, and
may be so declared upon. Clapham vs. Moyle, Lev. 155. And it may be inferred from
the exception in another covenant. 16 East, 352.
A vendor's covenant that he hath right to convey is usually only against his own acts.
and not absolutely that he has a good title. Sometimes,when he takes by descent, he
covenants against his own acts and those of his ancestor; and if by devise,it is not usual
for him to covenant against the acts of the devisor as well as his own. But the usual
words" notwithstanding any act by him done," &c.are generally to be taken as confining
the covenant to acts of his own. 2 Bos. & Pul. 22, 26. Hob. 12. See the constructions
on covenants for good title, 2 Saund. 178,Il..; b. 181.
Covenants which affect, or are intimately attached to, the thing granted, as to repnlr,
pay rent, &c.,are said to run with the land, and bind not only the lessee,but his assignee
also, (5 Co. 16, b.,) and enure to the heir and assignee of the lessor, even although hot
named in the covenant, See 2 Lev. 92. As are also those which thc grantor makes
that he is seised in fee, has a right to convey, for quiet enjoyment, for further assurance,
and the like, which enure not only to the grantee, but also to his assignee,(lllfarsh, 107,
S. C. 5 Taunt. 418. 4111. & S. 188,id. 53,)and to executors, &e.according to the nature
of the estate. 2 Lev. 26. Spencer's case, 5 Co.17, b. 3 T. R. 13. AmI these are cove
nants real, as they either pass a realty or confirm an obligation so connected with realty
t!tat he who has the realty is either entitled to the benefit of, or is liable to perform, the
obligation. Fitz. N. B. 145. Shep. Touch. c. 7, 161. See, as to right and liability of
suing and being sued on these covenants,in case of heirs, assigns,&c.. 1 Chitty on PI. 10.
11,13 38, 39, 42.-CmTTY.
628
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assets by descent, but not otherwise;
if he covenants also for his executors and
administrators, his personal assets, as well as his real, are likewise pledged for
the performance of the covenant;
which makes such covenant a better security
than any wa.rranty.lO
It is also in some respects a less security, and therefi:lrll
more ben~fiClal to the grantor ; who usually covenants only for the acts of himself and his nnccstors, whereas a general warranty extends to all mankind.
For
which reasons the covenant has in modern practice totally superseded the other.
8. Lastly, comes the conclusion, which mentions the execution
and date of
deed, or the time of its being given or executed, either expressly, or by reference to some day and year before mentioned.(w)
Not but a deed is good,
although it mention no date; or hath a false date; or even if it hath an impossible date, as the thirtieth
of February;
provided the real day of its bein~
dated or given, that is, delivered, can be proved.(x)11
.
I proceed now to the fifth requisite for making a good deed; the reading of it
This is uecessary wherever any of the parties desire it; and, if it be not done
on his request, the deed is void as to him. If he can, he should read it himself:
if he be blind or illiterate, another must read it to him. If it be read falsely, it
will be void; at least for so much as is misrecited: unless it be agreed by collusion that the deed shall be read false, on PU11)OSO to make it void; for in such
ease it shall bind the fraudulent party.(y)
*Sixthly, it is requisite that tho party, whose deed it is, should seal,!' [*305
and now in most cases I apprehend
should sign it ulso.'! The use of
'
seals, as a mark of authenticity
to letters and other instruments
in writing, Ie
sxtremely antient.
,Ve read of it among the Jews and Persians in the earliest
("') Appendu:, XO II. ~ 2, page xii.
(oJ Co. Lilt. 46. Dyer, 28.

(.) 2 Ilep, 3, 9. 11 Rep. 27.

10 The executors and administrators are bound by every covenant without being named,
unless it is such a covenant as is to be performed personally by the covenantor, and there
has been no breach before his death. Cro. Eliz. 553.-CmmmA:<.
This is not a correct description of a covenant reul, which is that whereby an obliga
tion to pass something real is created, as lands or tenements, or the obligation of which
is so connected with the realty that he who has the latter is either entitled to the benefit of, or liable to perform, the other. Fitz. N. B. 145. Shep. Touch. c. 7, p, 161. Thus,
a warranty is a real covenant, a covenant to levy a fine, &c. The heirs of the covenantor,
with assets descended, may be sued for the breach of any covenant, whether rcal or personal, to the performance of which they are expressly bound. On the other hand, executors and administrators are bound by all covenants of the testator, whether named or
not, except the thing which was the object of the covenant related to the realty or WI\8
something to be performed personally by the covenantor, the obligation to perform
which, of course, ended with hi'Slife. Cro. Eliz. 553.-COLERIDGE.
11 The date of a deed is not essential.
Com. Dig. Fait, B. 3. In ancient times the date
of the deed was generally omitted; and the reason was this, viz., that the time of prescription frequently changed, and a deed dated before the time of prescription was not
pleadable, buta deed without date might be alleged to be made within the time of prescription. Dates began to be added in the reigns of Edward II. and Edwald III.CURISTIA:<.
Where a deed purported to bear date on the 20th of November, and was executed by
one of two defendants on the 16th of that month, and by the other on a previous day, it
was held to be immaterial, it not appearing that a blank was left for the date at the time
of the execution. 6 Moore, 483. A person may declare in covenant that the decd W38
indented, made, and concluded on a day subsequent to the day on which the deed itself
is stated on the face of it to have been indented, made, and concluded. 4 East, 4i7.
Anrl where there is no date to a deed, and it directs something to be done within a certain time after its supposed date, the time will be calculated from the delivery. 2 Lord
Raym. 1076. And see Bae. Ahr. Leases, I. 1. Com Dig. Fait, B. 3.-CllITTY.
I'See in general, Com. Dig. Fait, A. 2. Sealing may be averred in pleading. 1 Saund •
.29), n. 1. If A. execute a de cd for himself and his partncr, by the authority of his partner and in his presence, it has been held a good execution, though only sealed 0n.c.e, (4 T.
R.313. 3 Ves. 578;) though it is an established rule that one partner cannot bind tho
other partners hy deed. 7 T. R. 207. A person executing a de ed for his pr.inc!pal should
~ign in the name of the principal, (6 T. H. 176,) or thus, "for A. B., (the principal.) E. F.,
his attorney."
2 East, 142.-CIIlTTY.
13 Signing seems unnecessary. unless in oases under the statute of frauds, and deeds
executed uncler powers. Com. Dig. Fait, B. 1. 17 Ves. Jr. 459.-CUITTY.
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and most sacred records of history.(z)
And in the book of Jeremiah there is a
very remarkable instance, not only of an attestation by seal, but also of tho
other nsual formalities attending a Jewish pnrchase.(a)
In tho civil law also,(b)
aenls were the evidence of truth, and were required, on the part of the witnesecs at least, at the attestation of every testament.
But in the times of Our
Saxon ancestors, they were not much in use in England.
For thongh Sir
Edward Cokc{c) relics on an instance of king Edwin's making use of a seal
about a hundred years before the conquest, yet it docs not follow that this wus
the nsage among the whole nation: and perhaps the charter he mentions may
be of doubtful authority, from this very circumstance of being sealed; since
we are assured by all our ancient historians, that sealing was not then in common use. The method of the Saxons was for such as could write to subscribe their
names, and, whether they could write or not, to affix the sign of the cross;
which custom our illiterate vulgar do, for the most part, to this day keep up;
by signing a cross for their mark, when unable to write their names. And
indeed this inability to write, and therefore making a cross in its stead, is honcstly avowed by Caedwalla, a Saxon king, at the end of one of his charters.(d)
In like manner, and for the same insurmountable roason, the Normans, a brave
*306J but *illiterate nation, at their first settlement in France, used the practice
of sealing only, without writing their names: whichcustom
continued
when learning made its way among them, though the reason for doing it had
ceased; and hence the charter of Edward the Confessor to 'Vestminster abbey,
himself being brought up in Normandy, was witnessed only by his seal, and is
generally thought to be the oldest sealed charter of any authenticity in Eng.
land.(e) At the conquest, the Norman lords brought over into this kingdom
their own fashions; and introduced waxen seals only, instead of the English
method of writing their names and signing with the sign of the cros!:!.(f) And
in the reign of Edward I. every freeman, and even such of the more substantial
villeins as were fit to be put upon juries, had their distinct particular seals.(g)
The impressions of these seals were sometimes a knight on horseback, sometimes
other devices: but coats of arms were not introduced into seals, nor indeed into
any other use, till about the reign of Richard the First, who brought them from
the eroisade in the holy land; where they were first invented and painted or.
the shields of the knights, to distinguish the variety of persons of every Christian nation who resorted thither, and who could not, when clad in complete
steel, be otherwise known or aseertained."
This neglect of signing, and resting only upon the authenticity of seals. remained very long among us; for it was held in all our books that sealing alone
was sufficient to authenticate a deed: and so the common form of attesting deeds,
(.) 1 Kmgs, c. xxi. Daniel, c. vI. }~tht'r~c. viii.
(0) "And I bought the field of Ilunaneel, lind weighed him
the money, even seventeen shekels of 811n~r. And I subscrtbed the evidence, nnd senh d It, and took wltnes-es, and
weighed hun tho money in the bal-mces, And I took the
evidence ofthe purchase, Loth that which was scaled accordtng to the law and custom, and also that" hlch was open."
C.xxXIi.

(.) Inst, 2, 10, 2 and 3.
('l 1 Jnst. 7.
(J) v Propria manu pro ignnrantta llierannn. ~'gnum

.aneta. crud. erpressi tt mWcripsi!'
Seld. Jan • .Angl.l.l,
~ 42. And this (accordmg to l'rocopius) the emperor sluetin,
In the E.IS!, and Theodore, king of the Goths, in Italy, had
before authorized by their example, on account of their inauility to write.
(.) Lamb . .ArchelOn. 51.
(fJ ~'.J..YoTmannic/tirngraphorum confecuonem, cum crud·
bm auros, alitS'lut ngnaculu MCTlS, In Anglia Jirmari ,ola.
tam, in Cll'Tam 1mpre.ssam mutant, modumque gcriht:ndi.AngTicum rljiciunt."
'Ingulph,
(0) Stat. Bxon. 11 lAw. I.

II As a seal is requisite to a deed, the definition and the character of it are well settled.
The common law intended by a seal an impression upon wax or wafer, or some other
tenacious substance capable of being impressed. According to lord Coke, a seal is wax
with an impression: sigillum est cera impressa, quia cera sine impressione non est sigillum. '1'he
common-law definition of a seal, and the use of rings and signets for that purpose and
hy way of signature and authenticity, is corroborated by the usages and records of all
antiquity, sacred and profane. In the Eastern States, sealing, in the common-law sense,
is requisite; but in the Southern and Western States, from New Jersey inclusive, the imp'ression upon wax has been disused to such an extent as to induce the courts to allow
[but with certain qualifications in some of the States) a flourish with the pen at the end of
the name, or a circle of ink, or scroll, to be a valid substitute for a seal. 4 Kent. Com. 452.
In Alabama, an instrument which in the body of it purports to be under seal will be
considered a deed, though no seal or scroll be annexed to the signature. Shelton VI
.A.rmor,13 Ala. 165.-SHARswOOD.
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"sealed and delivered," continues to this day; notwithstaudinu tho statuto 29
Car. II. c. 3, before mentioned, revives the Saxon custom, and ~"pressly directs
the signing! in. all grants of lands, and many other species of deeds: ill which
therefore Blgnmg seems to be now as necessary as sealing, thouuh it hath boon
sometimes held that the one includes the other.(hYs
~
A. seventh requisite to a good deed is, that it be delioered'" by the party himself
or his certain attorney, which therefore is *0.1;;'0 expressed in the attestu- [*307
tion; "bealed and deiixered/'» A deed takes effect only from this tradition or delivery; for if the date be false or impossible, the delivery ascertains
the time of iUs And if another person seals the deed, yet if tho party delivers
it h'mself he thereby adopts the sealing,(i) and by a parity of reason the signing
also, and makes them both his own. A delivery may be either absolute, that is,
to the party or grantee himself; or to a third person, to hold till some conditions
be performed on the part of the grantee: in which last case it is not delivered
RS a deed, but as an escrow j that is, as a serowl or writing, which is not to take
effect as a deed till the conditions be performed; and thon it is a deed to all
intents and purposos.rj)"
(') 3 Lev. 1. Stra.7M.

(I)

Perk.

l 130.

(I) Co. uu, 36.

U In Ellis V8. Smith, (1 Yes. Jr. 13,) chief-justice Willes said, .. I do not think sealing
is to be considered as signing; and I declare so now, because, if that question ever
comes before me, I shall not think myself precluded from weighing it thoroughly ann
decreeing that it is not signing, notwithstanding the obiter dicta, which in many cases were
nunquam dicta, but barely the words of the reporters." And see, to the same effect, Smith
V8. Evans, 1 'Yils. 213.-CIlITTY.
16'Vith regard to the delivery of a deed, no particular form or ceremony is necessary:
it will be sufficient if a party testifies his intention in any manner, whether by action or
word, to deliver or put it into the possession of the other party, as by throwing it down
upon the table, with the intent that it may be taken up by the other party, or if a stranger deliver it with the assent of the party to the deed. Phil. Ev. ·1·19. URep. 137, a,
L:om.Dig. tit. Evidence, A. 3. Proof that a party signed a deed which bears on the face
of it a. declaration that the deed was sealed by the party is when the testimony of a subscribing witness cannot be obtained, or when he has no recollection on the subject,
evidence to be left to a jury that the party sealed and delivered the deed. 7 Taunt. 251.
2 Marsh. 527; and see 17 Ves .•Tr.43U. Peake, R. 146. It is a question of fact for the jury
upon the whole evidence whether a bond was delivered as a deed to take effect from the
moment of delivery or at some future time. In Murray V$. Earl Stair, Abbott, C. J., told
the jury that, "to make the delivery conditional, it was not necessary that any express
words should be used at the time: the conclusion was to be drawn from all the circum
stances, It obviated all question as to the intention of the party if, at the time of delivery, he expressly declared that he delivered it as an escrow; but that was not essential
t.) make it an escrow." 2 B. & C. 88. See also 4 B. & A. 440.-CIlITTY.
17 Proof of the handwriting of the witnesses, or, if that cannot be had, of the grantor
of a deed, with the fact that it is in the possession of the grantee or those claiming
under him, is prima facie evidence of delivery. Sicara's Lessee V8. Davis, 6 Peters, 124.
Chandler 118. Temple, 4 Cush. 285. Green V8. Yarnall, 6 Missouri, 326. Williams VJ.
Springs, 7 Iredell, 384. The registry of a deed, at the request of the grantor, for the
use of the grantee, and the grantee's subsequent assent to the same, are equivalent to an
actual delivery. Hodge V8, Drew, 12 Pick. 141. Scrugham V8. Wood, 15 Wend. 545. The
grantor's placing a deed on record is only prima facie, not conclusive, evidence of its delivery. Rigler us, Cloud, 2 Harris, 3G1. Harrison V8. Phillips Academy, 12 :Mass.456.
Barns 1}$. Hatch, 3 N. Hamp, 304. Gilbert V8. North American Ins. Co., 23 Wend. 43.SUARSWOOD.
18In general, a deed will be considered as having been executed on the day on which
it beau. date, unless the contrary be shown. Colquhoun V8• .Atkinson, 6 Munf, 550,
Brecker.ridge V$. Todd, 3 }Ionroe, 52. Sweetser V$. Lowell, 33 Maine, 446. That t he
acknowledgment before a magistrate is of a subsequent date does not affect this presumption. Ford 118. Gregory, 10 B. Monroe, li5. Where the date in the body of a deed
was exactly one year before the date at the foot, it was held that the latter should be
considered as the true date of the execution of the deed. Morrison V8. Caldwell, 5
llIonroe, 426.-SUARSWOOD.
19But an escrow, when justice requires it, may take effect by relation bnc:k to the fil'l!L
delivery, so as to give it the effect of a deed duly delivered from that ume, If this
were not the case manifest injustice would frequently happen by the occurrence of
pvents between th'e first and second delivery. There is no other rule on the subject
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The last requisite to the validity of a deed is the attestation,or execution of it
in the presence of witnesses:20 though this is necessary, rather for preserving the
evidence, than for constituting the essence of the deed. Our modern deeds are
in reality nothing more than an improvement 01' amplification of tho brevia testata mentioned by the feodal writel'S,(k) which were written memorandums, 111trodueed to perpetuate the tenor of the conveyance and investiture, when grants
by parol only became the foundation of frequent dispute and uncertainty.
To
this end they registered in the deed the persons who attended as 'witnesses,
which was formerly dono without their signing their names, (that not being
always in their power,) but they only heard the deed read; and then the clerk
or scribe added their names, in a sort of memorandum: thus:-"hijs teetibus
Joluinne Moore, Jacobo Smith, et aliis, ad hanc rem convocatis."(l) This, like all
other solemn transactions, was originally done only coram paribus,(m) and frequently when assembled in the court-baron, hundred, or county-court; which
was then expressed in the attestation, teste comitatu, hundredo, &c.(n) .Aiterl.mrds
*308] the attestation of other witnesses was allowed, the trial in *case of a
dispute being still reserved to the pares; with whom tho witnesses (if
more than one) were associated and joined in the verdict;( 0) till that also was
abrogated by tho statute of York, 12 Edw. II. st. 1, c. 2. And in this manner,
with some such clause of lIijstestibus, are all old deeds and charters, particularly
nuup«: carta, witnessed. And in the time of Sir Edward Coke, creations of
nobihty were still witnessed in the same manner.(p) But in the king's common
charcers, writs, or letters-patent, the style is now altered: for at present the
Feud. I. I, t: 4.
til Co. LItt. 7.
(-)Feud.I.2, t.32.

(1)

(A)
(oJ
(P)

Spelm, Gloss. 228. Mado%, .ElmnuL KO 21, 322, 6GO.
Co. Litt. 6.
21mt. 31.

than the general one by which it may be considered as taking effect from either period
EOas best to effectuate the purposes of justice. But this fiction can never be made to
prevail against the truth and justice of the case. 1 Johns. Ch. Rep. 288. If ts feme sole
execute a deed and marry before it cease to be an escrow by a second delivery, it is
necessary to give the deed effect from the first delivery; otherwise it would be void. So
a delivery to a third person for and on behalf of the grantee, or with directions that it
is to be delivered by him to the grantee on the happening of a particular event, is valid
from the beginning after the event and acceptance have occurred, the third person
being in such case considered a trustee for his use. G Mod. Rep. 217. 2 Mass, Rep.
452. When a deed for a valuable consideration is executed in the absence of the grantee, if for his benefit, it may take immediate effect, without any agency in a third person to accept it; for his assent will be presumed. 5 S. & R. 320. 9 S. & R. 244. And it
is a matter of no importance if the deed be suffered to remain in the possession of the
grantor. If both parties be present, and the usual formalities of execution take place,
without any conditions or qualifications annexed, it is a complete and valid deed, notwithstanding it be left in the hands of the grantor. 1 Johns. Ch. Rep. 240. 2 Barnowall
& Cressw. Gil.-REED.
If a deed be delivered to the grantee, to become absolute on a contingeney, such condition is void and the delivery absolute. There cannot be a delivery as an escrow to the
grantee himself. Foley VS. Cowgill, 5 B1ackf. 18. Graves VS. Tucker, 10 Smedes & Marsh.
9. Lawton VS. Sager, 11 Barbour, S. C. 34IJ. Johnson VII. Branch, 11 Humph. 521. -Iordan
"S. Pollock, 14 Geo. H5.--'sIiARSWOOD.
20 It is not essential to the validity of a deed in general that it should be executed in
the presence of a witness, Com. Dig. Fait, B. 4. Phil. on Evid. 413 to 421, -lth ed
And where the names of two fictitious persons had been subscribed by way of attestation, the judge permitted the plaintiff, who had received the deed from the defendant
In that deceitful shape, to give evidence of the handwriting of the defendant himself';
and where the subscribing witness denied any recollection of the execution, proof of
his handwriting was deemed sufficient. Peake Rep. 23, 146. 2 Camp. 635.
The distinction between executions of deeds at common law and executions under
powers is fully establishe d. It is a well-known rule that all the formalities and circumstances prescribed by a power are to be strictly observed. If a particular number of
attesting witnesses is required, there must be that number. If they are to attest in a
particular form, that form must be followed; and they must attest every thing that is
necessary for the execution of the power. 4 Taunt. 214. 7 Taunt.361.
17 Ves. 454,
S. C. Also, Sugden on POl'ers. But the 54 Geo. III. C. 1G8 aids the omission of tha
memorandum of attestation when, in fact, the deed has been duly attested.c-Cnrrrr,
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king is his own witness, and attests his letters-patent thus: "Teste meipso, witness ourself at Westminster,
&e.," a form which was introduced by Richard the
First,(q) but not commonly used till about the beginning of the fifteenth century; nor the clause of hijs testibue entirely discontinued
till the reign of lIenry
the Eighth :(r) which was also the era of discontinuinrr it in the deeds of subjects, learning being. then revh:ed, and tl.le faculty of~\Titing
more general;
and therefore ever since that time the witnesses have usually subscribed their
attestations, either at the bottom or 011 the back of the decd.(s)
III. 'Ve are next to consider how a deed may be avoided, or rendered of 1:.0
effect.
And from what has been before laid down, it will follow, that if a deed
wants any of the essential requisites before mentioned;
either,1. Proper parties,
and a proper subject-matter:
2. A good and sufficient considcrution : 3. 'Writing
on paper or parchment, duly stamped: 4. Sufficicnt and legal words, properly
disposed : 5. Reading, if desired, before the execution: G. Scaling, and, by tho
statute, in most cases signing also: or, 'l. Dclivery ; it is a void deed ab initio.
It may also be avoided by matter ex post facto: as, 1. By rasure, intcrlininrr, or
other alteration in any material part: unless a memorandum
be made th~eof
at the time of the execution and uttestation.tt)"
2. By breaking off, or defacing,
the seal.(u)"l2 3. By delivering it up to be cancelled;
*that is, to have [*309
lines drawn over it in the form of lnttice-work or cancelli: though tho
(t) )I.,dox, FurmuL XOsis,
(') llitep. 27.
(.) Ibid. Dlasert, ful. 32.
(v) a Ilep, 23(.) 2 Inst. 7~. See page 378.

21 See, in general, Com. Dig. Fait, F.
A deed may be considered as an entire transaction, operating as to the different parties from the time of execution by each, but not
perfect till the execution by all. Any alteration made in the progress of such a transaction
still leaves the deed valid as to the parties previously executing it, provided the alteration has not affected the situation in which they stood. As thus, when A. executed, there
were blanks, which were filled up and interlineations made before B. executed, but as
the filling up and interlineation did not affect A., the conveyance to C. was valid. 4 B.
& A. G75.-CIIIT"f¥.
It must not be inferred from the text that every alteration not noted at the time of
execution avoids II. deed. If the alteration was made before execution, it need not be
noted; although it is advisable always to have it done. Rockufclla vs. Rea,7 Halst, 180.
It is well settled that a material alteration or interlineation fraudulently made by a party
after the execution of the deed avoids it. Heffelfinger V.~. Shutz, 1GS. &, H. .t.t. Miller
us, Stewart, 4 Wash, C. C. 2G. Lewis vs. Payn, 8 Cowen.Tl, Pequawket Bridge vs. Mather,
8 N. Hump, 139. It is not so well settled whether, when a deed appears on its face to
be altered, such alteration is presumed prima facie to have been made before or after
execution.
That it is incumbent on the party producing a writing to explain any apparent alteration in it, is decided in Acker vs. Ledyard, 8 Barb. S. C. 51.t; while that the
presumption shall always be in favour of honesty until the contrary appears, is asserted in
Simpson vs. Stackhouse, 9 Barr, 18G. Beaman vs. Russell, 20 Vermont, 205. Boothby vs.
Stanly, 34 Maine, 115. A memorandum at the foot is valuable in preventing the question from arising, Alterations, however, may be made subsequently to the execution,
by the authority or consent of the parties given before or after execution; and such
authority or consent may be proved by oral evidence. Kirwin's case, 8 Cowen, 118.
Speake vs. The United States, 9 Craneh, 28. If blank spaces be left to be filled after
execution, the consent of the party executing that they shall be afterwards filled is to
be implied. Wiley VB. Moon, 17 S. &, R. .t38. Smith us, Crooker, 5 Mass. 538. Boardman vs. Gore, 1 Stewart, 517. Bank vs. Curry, 2 Dana, 142. An alteration by a stranger.
though material, will not render the instrument inoperative.
Nichols vs. Johnson, 10
Conn. 192.
.
It does not follow that the title of the grantee is destroyed where the estate passed by
the deed. Barret VB. Thorndike, 1 Greenl. ia. Herrick VB. Malin, 22 Wend. 38fl. It is
its executory character alone which is affected. No action can be maintained by the
fraudulent party upon any of the covenants contained in the deed. .JacJ~sonVB. Jacoby,
9 Cowen, 125. Lewis vs. Payn, 8 Cowen, 71. Wallace VB. Harrnstead, 3 Harris, 4G2. Where,
however, a deed separately acknowledged by l\ married woman to pass her estate is frau~ulently altered, the title of the grantee is destroyed, because by law the deed IS essential
to convev her interesto=Snanswoon.
"l2SI;C.in general, Com. Dig. Fait, F. 2. It must be an intentional breaking off or defacing '>y the party to whom the other is bound; for if the person bound ~re.ak off or
deface the sea), it will not avoid the deed. Touchstone, c. 4, s. 6, 2. And If It appear
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phrase IS now used figuratively fur any manner of nbliteration or defacing it.-1. By the disagreement of such, whose concurrence is necessary, in order wr the
deed to stand: as the husband, wbcre a feme-covert is concerncd; an infant, or
person under duress, when those disabilities are removcd; and the like, 5. By
the judgment or decree of a court of judicature.
This was anciently the province of the court of starchumber, and now of the chancery :2' when it appears
that the deed was obtained by fraud, force, or other foul practice; or is proved
to be an absolute forgery.(w)
In any of these cases the deed may be avoided,
either in part or totally, according as the cause of avoidance is more or less
extensive.
And, having thus explained the general nature of deeds, we are next to conside- their several species, together with their respective incidents. And herein
I saall only examine the particulars of those which, from long practice and
experience of their efficacy, arc generally used in the alienation of real estates:
for it would be tedious, nay infinite, to descant upon all the several instruments
made use of in personal concerns, but which fall under our gcneral definition of
a dccd; that is, a writing scaled and delivered.
The former, being principally
such as serve to convey the property of lands and tenements from man to man,
are commonly denominated conoefance« j which are either conveyances at common
law, or such as receive their force and efficacy by virtue of the statute oj uses.
I. Of conveyances by the common law, some may be called original or primary conveyances; which are those by means whereof the benefit or estate is
created or first arises; other are derivative or secondary j whereby the benefit or
estate originally created is enlarged, restrained, transferred, or extinguished
*310
* Original conveyances are the following: 1. Feoffment ; 2. Gift. 3.
] Grant; 4. Lease; 5. Exchange; 6. Partition:
derivative are, 7. Release j
8. Confirmation; 9. Surrender; 10. Assignment; 11. Defeazance,
1. A feoffment, jeoffamentum, is a substantive derived from the verb, to enfeoff,
feoffare or infeudare, to give one a feud; and therefore feoffment is properly
donatio jeudi.ex) It is the most antient method of conveyance, the most solemn
and public, and therefore the most easily remembered and proved. And it may
properly be defined, the gift of any corporeal hereditament to another.
He that
so givcs, or enfeoffs, is called the feoffor j and the person enfeoffed is denominated
the feoffee.
This is plainly derived from, or is indeed itself the very mode of, the antient
feodal donation; for though it may be performed by the word" enfeoff" or" grant,"
yet the aptest word of feoffment is" do or dedi."(y) And it is still directed and
governed by the same feodal rules; insomuch that the principal rule relating to
the extent and effect of tho feodal grant, "tenor est qui legem dat feudo," is in
(-)Toth. nUl1Io. 2.1. 1 vern. 3-18.

(.) Co. Litt. 9.

(,) ILid.

that the seal has been affixed, and afterwards broken off or defaced by accident, the
deed will still be valid. Palm. 403. And the defacing or cancelling a deed will not in
any case divest property which has once vested by transmutation of possession. 2 Hen
Bla. 263; and see 4 B. & A. 675.-COLERIDGE.
If several join in a deed, and be separately bound thereby, the breaking off the seal
of one with intent to discharge him from future liability will not alter the liability Af
the others. 1 B. &. C. 682.-ClIlTT¥.
23 But when an estate has passed by the deed, the merely cancelling it will not suffice,
but there must be a reconveyance, or, in case of a lease, a surrender. 6 East, 86. 4 B. .\;
A. 465.-ClllTTY.
.
While the cancellation of a deed by the parties will destroy the deed so far as it it!
executory, and annul whatever covenants, express or implied, may be contained in it, it
should be borne in mind, as well-established law, that it will not divest from the grantee
and revest in the grantor an estate which has once vested. Chipman vs. 'Yhittemore.
23 Pick. 231. Morgan vs. Elam, 4 Yerger, 375. Schutt vs. Large, 6 Barb. S. C. 373.
.:laynor tw. Wilson, 6 Hill, 46(J. Mallery vs. Stodder, 6 Ala. 801. Jordan vs. Pollock, 14
Geo.145.-SUARSWOOD.
2< The courts of common law are equally competent to nullify the deed in such case,
upon the principle that, the mind not assenting, it is not the deed of the party sought to
be charged by it; and there is no occasion to resort to a court of equity for relief, when
evidence at law can be adduced. 2 T. R. 765.-ClIlTTY.
1\3!
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other words become the maxim of our law with relation to Icoffments, 'modll.!
leqem dat donationi."(z)
And therefore, as in pure feodal donations, tho lord,
from whom the feud moved, must expressly limit and declare the continu:mco
or quantity of estate which he meant to confer, "ne quis plus dOllasse pra:.su/Ilatur
quam ill donatione expresseritj"(a)
so, if one grants by feoffment lands or tenomerits to another, and limits or expresses no estate, the grantee (duo ceremonies
of law being performed) hath barely an estate for life.(b) For as the personal
abilities of the feoffee were originally presumed to be the Immediate or principal
inducements to the feoffment, the feoffee's estate ought to be confined to his
person, and subsist only for his life; unless the feoftor, by express provision in
the creation *and constitution of the estate, hath given it a longer con- [*311
tinuunce. These express provisions are indeed generally made; for this
was for ages the only conveyance, whereby our ancestors were wont to create
an estate in fee.simple,(c) by giving the land to the feoffee, to hold to him and
his heirs forever; though it serves equally well to convey any other estate or
freehold.( d)
But by tho mere words of the deed the feoffment is by no means perfected:
there remains a very material ceremony to be performed, called livery of seisill;
without which the feoffee has but a mere estate at will.(e) This livery of seisin
is no other than the pure feodal investiture, or delivery of corporal possession
of the land or tenement; 'which was held absolutely necessary to complete tho
donation.
"Nan: feudum sille illvestitura nullo modo constiiui potu it ;"(f) and an
estate was then only perfect, when, at! the author of Eleta expresses it in our
la w, "fit juris et seisince conjunctio:" (g)'l.!>
Investitures, in their original rise, were probably intended to demonstrate in
conquered countries the actual possession of the lord; and that he did not
grant a bare litigious right, which the soldier was ill qualified to prosecute, hut
a peaceable and firm possession. And at a time when writing was seldom
practised, a mere oral gift, at a distance from the spot that was given, was not
likely to be either long or accurately retained in the mem Iry of bystanders, who
were very little interested in the grant.
Afterwards they were retained as a
public and notorious act, that the country might take notice of and testify the
transfer of the estate; and that such, as claimed title by other means, mi!;ht
know against whom to bring their actions.
In all well-governed nations some notoriety of this kind has beon ever bold
requisite, in order to acquire and ascertain *the property of lands. In [*"1')
the Roman law plenum dominium was not said to subsist, unless where :to
..man had both the right and the corporal possession; which possession could not be
acquired without both an actual intention to possess, and an actual seisin, or
entry into the premises, or part of them in the name of the wholfJ.(l.) And
even in ecclesiastical promotions, where the freehold pusses to tho l)erson promoted, corporal possession is required at this day, to vest tho property comCo) Wright, 21.
(G) Page 108.
(6J CO. Litt. 42.
(.) See Appendix,

(") Co. Litt, 9.
C') Lilt. ~ 66.
1/) Wright, 37.

XO I.

C.) L. 3, c. 14, } 5.
lA) lw"'alll apiscimur pnssessibnem C07}Yn't d anim.l'); ftOJUt
per Be corpore, nefJlU per se Qmmn. ~·on auiem: Ita ace ....
piendum est, ul qu.i fundum: pl"Issic.f,.rtWlt, amne.' gl.elxu
",rcumambllv~; .ed aujfiCtt quamMd partem; <:JIU fUl/d.
mtro.re:
Ff. 41, 2, 3. And again: budltllmi1.ius dOl1'Um'a
rerum,

fWn

nudts paals, trantferunlur.

Cod42, 3, 20.

:m Lord Mansfield (in Taylor vs, Horde, 1 Burr. 10i) said. in conformity with the text
above, .. Seisin is a technical term. to denote the completion of that investiture by which
the tenant is admitted into the tenure, and without which no freehold could be constituted or pass. Disseisin, consequently, means some way of turning the tenant out of
his tenure. and usurping his place and feudal relation."
It should be observed, however, that livery of seisin. though the fact be not endorsed on the deed of feoffment, will
be presumed where the possession has gone according to the feoflinent for a great length
of time. Jackson vs. Jackson, Fitz-Gib. Hi. Throckmorton va. Tracey, 1 Plowd. 149.
And a court ef equity will even supply the admitted defect of livery of seinin, where 1\
koffment appears to have been made for a /!ood or a valuable consideration. Thompson
V8. Attfield. Il.S stated from Reg. Lib. in Mr. Raithby's note to 1 Vern. 40.
Burgh lIT
Francis, 1 Eq Ca.. Abr. 320.-CmTTY.
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pletely in the new proprietor ; who, according to the distinction of the
l:monil;ts,(i) acquires the jus ad rem, or inchoate and imperfect right, by nomination and institution; but not the jus in re, or complete and full right, unless by
corporal possession. Therefore in dignities possession is given by instalment;
in rectories and vicarages, by induction, without which no temporal rights
accrue to the minister, though every ecclesiastical power is vested in him by
institution. So also even in descents of lands by our law, which are cast on tho
heir by act of the law itself, the heir has not plenum dominium, or full and cornplete ownership, till he has made an actual corporal entry into the lands: for
If he dies before entry made, his heir shall not be entitled to take the possession,
but the hcir of the pcrbon who was last actually seised.(k) It is not therefore
only a mere right to enter, but the actual entry that makes a man complete
owner; so as to transmit the inheritance to his own heirs: non jus, sed seisina,
[acit stipitelll.(l)
Yet the corporal tradition of lands being sometimes inconvenient, a symbolical
delivery of possession was in many cases antiontly allowed; by transferring
something near at hand, in the presence of credible witnesses, which by agreement should serve to represent the very thing designed to be conveyed; and an
*313 J occupancy of this sign or symbol was per*mitted as equivalent to oceupaney of the land itself. Among the Jews we find the evidence of a
purchase thus defined in the book of Ruth :(m) "now this was the manner in
former time in Israel, concerning redeeming and concerning changing, for to
confirm all things: a man plucked off his shoe and gave it to his neighbour;
and this was a testimony in Israel." Among the ancient Goths and Swedes,
contracts for the sale of lands were made in the presence of witnesses who
extended the cloak of the buyer, while the seller cast a clod of the land into it,
in order to give possession; and a staff or wand was also delivered from the
vendor to the vendee, which passed through the hands of the witnesses.(n) 'With
our Saxon ancestors the delivery of a turf was a necessary solemnity to establish the conveyance oflands.( 0) And to this day, the conveyance of our copy·
hold estates is usually made from the seller to the lord or his steward by de
livery of a rod or verge, and then from the lord to the purchaser by re-delivery
of the same, in the presence of a jury of tenants.
Conveyances in writing were the last and most refined improvement. Tho
mere delivery of possession, either actual or symbolical, depending on the ocular
testimony and remembrance of the witnesses, was liable to be forgotten or misrepresented, and became frequently incapable of proof. Besides, the new
occasions and necessities introduced by the advancement of commerce, required
tneans to be devised of charging and encumbering estates, and of making them
liable to a multitude of conditions and minute designations for the purposes of
raising money, without an absolute sale of the land; and sometimes the like
proceedings were found useful in order to make a decent and competent pro·
vision for the numerous branches of a family. and for other domestic views.
None of which could be effected by a mere, simple, corporal transfer of the soil
from one man to another, which was principally calculated for conveying an
*314J absolute unlimited dominion. *'Written deeds were therefore introduced,
in order to specify and perpetuate the peculiar purposes of the party
who conveyed; yet still, for a very long series of years, they were never made
lise of, but in company with the more untient and notorious method of transfer
by delivery of corporal possession.
Livery of seisin, by the common law, is ncccssary to be made npon every
gmnt of an estate of freehold in hereditaments corporeal, whether of inheritance
or for life only. In hereditaments incorporeal it is impossible to be made; far
they are not the object of the scnsesj and in leases for years, or other chattel
interests, it is nr t necessary. In leases for years indeed an actual entry is
necessary to vest the estate in the lessee: for the bare lease gh-es him only u
ri~hL to enter, which is called his interest in the term, or interesse termini: and

II)0') 8ee
Decrdal,

p!lg3S

1.3, t. 4, C. 40.
209,

22j,

(/'n.t.!.~. ~~2.

j\1j\

2'.!B.

(.)Ch.I\'~7.
(a) Snernhook, de jure Sueon; L 2, Co-L
(0) llick ... .Dmerl. Epn/Glar. 85.
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when he enters in pursuance of that right, he is then, and not before, in posses
sion of his terro, and complete tenant for years.(p)
This entry by the teuant
himself serves the purpose of notoriety, as well as livery of seisin from tho
grantor could have done; which it would hnve been improper to have given in
this case, because that solemnity is appropriated to the conveyance of a freehold. And this is one reason why freeholds cannot be made to commence in
futuro, because they cannot (at the common law) be made but by livery of
seisin; which livery, being an actual manual tradition of the land, must take
effect in prcesenii, Or not at all.(qf6
On the creation of a freehold remainder, at one and the same time with a
particular estate for years, we have before seen, that at the common law livery
must be made to the particular tenant.(r)
But if such a remainder be created
afterwards, expectant on a lease for years now in being, the livery must not be
made to the lessee for years, for then it operates nothing; "nalll quod semel
ilteum est, amplius meum esse non potest j"(s) but it must be made to the remainderman *himself, by consent of the lessee for years; for without his consent [*310
no livery of the possession can be gi,en jet) partly because such forcible
livery would be an ejectment of the tenant from his term, and partly for the
reasons before given(1t) for introducing the doctrine of attommcuts.
Livery of seisin is either in deed or in laio. Livery in deed is thus performed
The feoffor, lessor, or his attorney, together with the feoffee, lessee, or his
attorney, (for this may as effectually be done by deputy or attorney as by tho
principals themselves in person.)" come to the land, or to the house; and there,
in the presence of witnesses, declare the contents of the feoffment or lease, on
which livery is to be made. And then the feoffor, if it be of land, doth deliver
to the feoffee, all other persons being out of the ground, a clod or turf, or a twig,
01 bough there growing, with words to this effect: "I deliver these to you in
the name of seisin of all the lands and tenements contained in this deed." But
if it be of a house, the feoffor must take the ring or latch of the door, the !lOUE>O
being quite empty, and deliver it to the feoffee in the same form; and then tho
feoffee must enter alone, and shut to the door, and then open it, and let in tho
others.(w) If the conveyanco or feoffment be of divers lands, lying scattered ill
one and the same county, then in the feoffor's possession, livery of seisin of'any
parcel in the name of the rest, sufficeth for all ;(x) but if they be in scverul
counties, there must be as many liveries as there are counties. For if the title
to these lands comes to be disputed, there must be as many trials as there are
counties, and the jury of one county are no judges of the notoriety of a filet ill
another. Besides, antientIy this seisin was obliged to be delivered coram paribus
de »icineto, before the peers or freeholders of the neighbourhood, who attested
such delivery in the body or on the back of the deed; according to the rule of
the feodal law,(y) pares debeni interesse inoestiturce [eudi, et non alii: for which
this reason is expressly given: because *the peers or vassals of the lord, ["'~lr
being bound by their oath of fealty, will take care that no fraud be como i.u
mitted to his prejudice, which strangers might be apt to connive at. And
though afterwards the ocular attestation of the pares was held unnecessary, and
livery might be made before any erodible witnesses, yet the trial, in case it wall
disputed, (like that of all other attestations,)(z) was still reserved to the pares
(1') Co. Lltt. 46.
(I) See page llo5.
(F) Page Ib1.

(.) Co. Litt, 49.
(') Ibid. 48.

Page 2~8.
")Co. Litt.43. w •• t. S1mb. 25L
.) Lur, ~ll4.
'J Feud. I. 2, t. 58.
(.) See page 307.

(0)

f

• This is still so in conveyances at common law; but it is otherwise in conveyances to
uses under the statute.
1 Saund. on Uses and T. 3 ed. 128, 12!l. 4 Taunt. 20. Willes,
ess, 2 Wils. 75.-CUITTY.
2T But the authority given to an attorney, &c. for this purpose should be by deed; lind
the authority so given, whether by the feoffor or feoffee, must be completely executed
or performed in the lifetime of both the principals; for if either of them die before the
!ivery of seisin is completed, hi~ attorney cannot proceed, because his authority is then
&tan end. See 2 Roll. Abr. 8 R pl. 4, 5. Co. Litt. 52, b.-CUITTY.
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or jury of the eounty.(a)
Also, if the lands be out on lease, though all lie in the
same county, there must be as many liveries as there are tenants:
because no
livery can be made in this case but by the consent of the particular
tenant;
and
the consent or one will not bind the rest.(b)
And in all these cases it is prudcnt_
and usual, to endorse the livery of seisin on the back of the deed, specifying
the
manner,
place, and time of making
it: together
with the names of the wit.
nesses.(c)
And thus much for liver), in deed.
Livery in law is where the same is not made on the land, but in sight of ff
only; the £_offor saying to the feoffee, "I give you yonder land, enter and take
possession"
Here, if the feoffee enters during the life of the feoflbr, it is a good
l'.ver)-, but not otherwise;
unless he dares not enter, through
fear of his liib or
bodily harm : and then his continual
claim, made yearly, in due form of law, as
near as possible to the lands,()d will suffice without an entry.(e)
This livery in
law canno_ however
be given or received
by attorney,
but only by the parties
themselv,_s.(f)_
'2. The conveyance
by gift, donatio, is properly
applied to the creation of an
estate-ta,l,
as feoffment
is to that of an estate in fee, and lease to that of an
estate f Jr life or years.
It differs in nothing
from a feoffment,
but in the
nature of an estate passing by it : for the operative
words of conveyance
in this
case a,-e do or dedii(_)
and gifts in tail are equally imperfect
without
livery or
"317]

seisin, as feoffments
in fee_simple.(h)
*And this is the only distinction
that Littleton
seems to take, when he says,(/) "it is to be understood
that there is feoffor and feoffee, donor and donee, lessor and lessee ;" viz., fboffor
is applied to a feoffmcnt
in fee-simple, donor to a _ft in tail, and lessor to a
lease for life, or for years, or at will. In common acceptation
gifts are frequently
con_Uunded with the next species of deeds: which are,
3. Grants, concessiones ; the regular
method
by the common
law of transi_rring the property
of incorporeal hereditaments,
or such things whereof no livery
can be had.(k)
For which reason all corporeal
hereditaments,
as lands and
houses, are said to lie in livery ; and the others, as advowsons,
commons, rents,
reversions,
&c., to lie in grant.(1)
And the reason
is given by Bracton :(m)
"tradztio, or livery, nihil aliud e,_ quam rei eorporalis de persona in personam, de
manu in manure, translatio aut in possessionem inductio : sed res incorporales, quae
sunt ipsurn jus rei vel eorpori inha_rens, traditionem non patiuntur."
These therefore pass merely by the delivery of the deed.
And in signiories, or reversions
of lands, such grant, together
with the attornment
of the tenant,
(while attornments were requisite,)were
held to be of equal notoriety
with, and therefore
equivalent
to, a feoffment and livery of lands in immediate
possession.
It therefore differs but little from a feoffment,
except
in its subject-matter:
for the
operative
words therein
commonly
used are dedi et concessi, "have
given and
granted. ''_
z) Gflb. 10, 35.
_) Dyer, 1S.
(e) See Appendix,
N ° I.
(d) Lltt _ 421, &c
(el Co Lltt 42.
Q')Ibld.,52.

(el We_t Symbol
(h) Lift. _ 59.
(q _57.
(_) Co. Lttt. 9.
(t) lbld. 172.
(-) L. 2_ c.18.

256.

28A feoffment
has oflatebeen generally
resortedtoin practice
ratherforitspeculiar
wers and effects
than as a samplemode of a_surancefrom one person to another.
us,a feoffmentby a particular
tenant,untilrecently,
destroyedthe contingent
remaindersdependingon the particular
estate,
and,ifmade by a tenantin tailin possession,
dlscontinued
theestate-tail
;and atone tlmeitseemed quitesettled
thata feoffment might be employed toconveya feetothe Ieoffee
by disseisin,
whatevermigh_ haw
been theestateofthefeoffor,
providedhe had possession
ofthehindsenfeoffed.
See the
authorities
referred
toin Butl.
Co.Litt.
330,b.,n.(l.)2 Saund.Us.and Tr.15. 2 Prest.
Abst.293. :Butthisdoctrinehasforsome timebeen greatlyshaken; and ithas been
consideredthata feoffmenthad no longerthiseffect,
(Doe'd.Maddock vs.Lynes,3 B.
& C.388. Doe d.Dormer vs.Moody, 2 Prest.
Cony.Pref.32. Doe vs.Hall,2 Dowl.& Ry.
38. I Saund.Us.40. Jerritt
vs.Weare,3 Pri.575;and seeReynoldsvs.Jones,2 Siva.
&
8tu.106;)and by star.
8 and 9 Vict.c.106,_4,a feoffment
made after
the 1stofOctober,
1845,shallnot have any tortious
operation,
and isnow to be ranked among what are
r.all_d inrmcentconveyances.---STEwA RT.
Which words, it i,_ to be observed, in any deed executed after the 1st of (}ctobar
_d8
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4.. A lell;se is properly a conveyance of any lands or tenements, (usually h
consideration of rent or other annual recomponse.) made for life, for year", or
at will, but always for a less time than the lessor hath in the premises; for if it
be for the whole interest, it is more properly an assignment than a louse The
usual words of operation in it are, "demise, grant, and to farm let; demisi,
concessi, et ad firmam "tradidi:" Farm, or feorme, if; an old Saxon word [*31~
signifying provision :Cn) and it came to be used instead of rent or render,
because antiently the greater part of rents were reserved in provisions; in
corn, in poultry, and the like; till the use of money became more frequent. So
that a farmer,jirmarius,
was one who held his lands upon payment of a rent or
feorme: though at present, by a gradual departure from the original sense, the
wordjarm is brought to signify the very estate or lands so held upon farm or
rent. By this conveyance an estate for life, for years, or at will, may be created,
either in corporeal or incorporeal hereditaments; though livery of seisin is
indeed incident and necessary to one species of leases, viz., leases for life of corporeal hereditaments; but to no other.
Whatever restriction, by the severity of the feodal law, might in times of
very high antiquity be observed with regard to leases; yet by the common law,
as it has stood for many centuries, all persons seised of any estate might let
leases to endure so long as their own interest lasted, but no longer. Therefore
tenant in fee-simple might let leases of any duration; for ho hath the whole
interest; but tenant in tail, or tenant for life, could make no leases which should
bind the issue in tail or reversioner: nor could a husband, seised jure uxoris,
make a firm or valid lease for any longer term than tho joint lives of himself
and his wife, for then his interest expired. Yet some tenants for life, where tho
fcc-simple was in abeyance, might (with the concurrence of such as have the
guardianship of the fcc) make leases of equal duration with those granted by
tenants in fee-simple, such as parsons and vicars, with consent of the patron
and ordinury.Io)
So also bishops and deans, and such other sole ecclesiastical
corporations as are seised of the fee-simple of lands ill their corporate right,
might, with the concurrence and confirmation of such persons as the law
requires, have made leases fOI·years, or for life, estates in tail, or in fee, without
any limitation or control. And corporations aggregate *might have [*319
made what estates they pleased, without the confirmation of any other
.
person whatsoever. 'Vhercas now, by several statutes, this power, whore It
was unreasonable, and might be made an ill use of, is restrained; and where, in
the other cases, the restraint by the common law seemed too hard, it is in some
measure removed. The former statutes are called the restraininq, the latter tho
enabling statute. We will take a view of them all, in order of time.
And first, the enabling statute, 32 Hen, VIII. e. 28, empowers three manner of
persons to make leases, to endure for three lives or one-and-twenty years, which
could not do so before. As first, tenant in tail may, by such leases, bind his issue
in tail, but not those in remainder or reversion. Secondly, a husband seised in
right of his wife, in fee-simple or fee-tail, provided the wife joins in such lease,
may bind her and her heirs thereby. Lastly, all persons seised of an estate of
fee-simple in right of their churches, which extends not to parsons and vicars,
may (without the concurrence of any other person) bind their successors. But
then there must many requisites be observed, which the statute specifics, other(..) Spelm. 010... 229.

(0) Co. Litt. 41.

l845, shall, by the late act (8 & 9 Viet. c. lOG, s. 4) not imply any covenant in law in
respect of any hereditaments, cxcept so far as the words" give" or .. grant" may by
10rce of any act of parliament imply a covenant. But hy the same act an important
alteration of the law has now been made. Great inconveniences arose in the conveyance
of corporeal hereditaments from the necessity of livery of seisin to perfect a feoffmcnt, and
various contrivances were used to evade its necessity. These are no longer needful; for
by the statute 8 & 9 Vict. c. lOG, s, 2, all corporeal hereditaments shall, as regards the
conveyance of the immediate freehold thereof, be deemed to lie in grant as well as in livay.
By this useful provision the conveyance oi -orporeal hereditaments is much simplified.
- -'hEW ART.
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wise such lea~ are not binding.(p) 1. The lease must be by indenture; and
not by deed-poll, or by parol. t. It must begin from the making, or day of the
making, and not at any greater distance of time.3O 3. If there be any old lease
ill being, it must be first absolutely surrendered, or be within a year of expirin~.
4. It must be either for twenty-one years, or three lives, and not for both. 5. It
must not exceed the term of three lives, or twenty-one years, but may be for a
shorter term. G. It must be of corporeal hereditaments, and not of such things
as lie merely in grant; for no rent can be reserved thereout by the common
law, as the lessor cannot resort to them to distrein.(q) 7. It must be of
*390] *lands and tenements most commonly letten for twenty years past; so
that if they had been let for above half the time (or eleven years out of
the twenty) either for life, or for years at will, or by copy of court-roll, it is
sufficient. 8. The most usual and customary feorm Or rent, for twenty years
past, must be reserved yearly Oil such lease. 9. Such leases must not be made
without impeachment of waste. These are the guards imposed by the statute
(which was avowedly made for the security of farmers and the consequent
improvement of tillage) to prevent unreasonable abuses, in prejudieo of the
issue, the wife, or the successor, of the reasonable indulgence here given.
Next follows, in order of time, the disabling or restrainituj statute, I Eliz
c. 19, (made entirely for the benefit of the successor,) which enacts, that all
grants by archbishops and bishops, (which include even those confirmed by the
dean and chapter; the which, however long or unreasonable, were good at
common law.) other than for the term of one-and-twenty years or three lives
from the making, or without reserving the usual rent, shall be void. Concurrent leases, if confirmed by the dean and chapter, are held to be within the
exception of this statute, and therefore valid; provided they do not exceed
(together with the lease in being) the term permitted by the act.(r)31 But by
(p) Co. Lilt. 4-4.
(f) But now, by th •• tatute 5 Goo. III. c. I., a lea•• of
tithe. or otber mcorporeal heredrtament ... lone, may be
granted by any Inshop or any such eccleetaencat or eleemo-

.ynary corporation, and the successor shall b. entitled tn
recover the rent by an action of deLt, which (In ease of 1\ free
hold Ieuse) be could not have brougbt at the common law.
lr} Co. Litt. 45.

30 By various acts of parliament, and also frequently by private settlements, a power is
granted of making leases in possession, but not in reversion, for a certain term; th e object being that the estate may not be encumbered by the act of the party beyond a specific time. Yet persons who had this limited power of making leases in possession only
had frequently demised the premises to hold from the day of the date; and the courts in
several instances had determined that the words from the day of the date excluded the day
of making the deed, and that of consequence these were leases in reversion, and void.
See Cro. Jac. 258. 1 Buls. 177. 1 Roll. Rep. 387. 3 Buls. 204. Co. Litt. 46, b. But
this question having been brought again before lord Mansfield and the court of King's
Bench, it was established that from the day might either be inclusive or exclusive of the
day, and therefore that it ought to be construed so as to effectuate these important
deeds, and not to destroy them. Pugh vs. Duke of Leeds, Cowp. 714. Freeman VS. West,
2 Wils. IG5.-CURISTIAN.
31 The law of concurrent leases is somewhat involved, from the conflicting operation ot
the ancient common law with the several statutes passed on the subject, but the practical results are as follows:If a bishop had made a lease for twenty-one years, under the 32 Henry VIII., he may
make a fresh lease for twenty-one years from the making thereof, at any time exceeding
~ year before the expiration of the first, which will be valid upon being confirmed by the
dean and chapter. For it is of no consequence to the successor how long the old lease
has to run at the period of making the new one, as the term of the latter commences
i'rom its date, and both are thus running out at the same time; and if the first expire
the next year, the second will expire twenty years after, as there is not at any period an
interest of more than twenty-one years III lease. But there cannot be two leases in tho
same way running for lives at the same time, nor one lease for lives and another for years:
they must be both of the latter description, or they cannot coexist or concur in conferring an interest upon the lessee. If the second lease be granted to any other than the
lessee in the first, the lessor may lose his remedy by distress for the recovery of hia rent
during the continuance of the old lease, because the old lessee may pay his rent to the
new lessee, who is become the reversioner, and against whom the lessor can only proceed
hy action of debt or covenant. See Bac. Abr. tit. .. Leases and Terms for Years." E.
Rule 3.-CHITTY.
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saving expressly made, this statute of 1 Eliz. diJ not extend to grants made
loyany bishop to the crown; by which means queen Elizabeth procured many
fair possessions to be made over to her by the prelates, either for her own 1180,
or with intent. iJ be granted out again to her favourites, whom she thus zrutified
without Gnyexpense to herself. To prevent whieh(s) for the future,tilC stutute 1 J ac. I. c. ~ extends the prohibition to grunts and leases made to tho kill"
as well as to any of his subjects,
0
Next comes the statute 13 Eiiz. c. 10, explained and enforced by the statutes
J.1 Eliz. c. 11 & 14, 18 Eliz. e. 11, and 43 Eliz. e. 2!l; which extend the restrictions laid by *the last-mentioned statute on biehops, to certain other [*391
mferior corporations, both sole and aggregate. From laying all which
~
together we may collect, that all colleges, cathedrals, and other ecclesiastical or
eleemosynary corporations, and all parsons and vicars, are restrained from mak
ing any leases of their lands, unless under the following regulations: 1. They
must not exceed twenty-one years, Or three lives, from the making. 2. 'rho
accustomed rent, or more, must be yearly reserved thereon. 3. Houses in corporations, or market-towns, may be let for forty years, provided they be not tho
mansion-houses of the lessors, nor have above ten acres of ground belonging to
them; and provided the lessee be bound to keep them in repair; and they I~ay
also be aliened in fee-simple for lands of equal value in recompense. 4. Where
there is an old lease in being, no concurrent lease shall be made, unless where
the old one will expire within three years. 5. No lease (by the equity of the
statute) shall be made without impeachment of waste.(t) 6. All bonds and
covenants tending to frustrate the provisions of the statutes of 13 &, 18 Eliz
shall be void.
Concerning these restrictive statutes there are two observations to be made;
first, that they do not by any construction enable any r.ersolls to muko such
Ieuses as they were by common law disabled to make. Therefore a parson, or
vicar, though he is restrained from making longer leases than for twenty-one
year~ or three lives, even with the consent of patron and ordinary, yet is not
enabled to make any lease at all, so as to bind his successor, without obtaining
such consent.ftz)" Secondly, that though leases contrary to these acts are
declared void, yet they are good against the lessor during his life, if he be a solo
corporation; and are also good against an aggregate corporation so loni:?as tho
head of it lives, who is presumed to be the most concerned in interest. 1"or tho
act was intended for the benefit of the successor only; and no man shall mako
an advantage of his own wrong.(lO)
*There is yet another restriction with regard to college leases, by [*3'>9
statute 18 Eliz. c. 6, which directs that one-third of the old rent, then
~~
paid, should for the future be reserved in wheat or malt, reserving a quarter of
wheat for each 6s. 8d., or a quarter of malt for every 5s.; or that the lessees
should pay for the same according to the price that wheat and malt should be
sold for in the market next adjoining to the respective colleges on the market
day before the rent becomes due. This is said(x) to have been an invention of
lord treasurer Burleigh, and Sir Thomas Smith, then principal secretary of
state ; who, observing how greatly the value of money had sunk, and the price
of all provisions risen, by the quantity of bullion imported from the new-found
Indies, (which effects were likely to increase to a greater degree,) devised this
method for upholding the revenues of colleges. Their foresight and penetration
have in this respect been very apparent: for, though the rent so reserved in
corn was at first but one-third of the old rent, or half what was still reserved
1\

(I) 11 Ilep 71.
(') Co. Lltt. 45.
(v) Co. LItt. 4t.

(-) Ibid. 45.
(s) Strype'. Annals of Ehz.

"If the lease has not been confirmed by the ordinary, the acceptance of rent by the
successor will not ratify the rest of the term which may be unexpired at the time of the
death or cession of the lessor. Bro. Abr, Acceptance, pI. 26. And Il. lease of lands which
have never before been in lease, though confirmed by the patron and ordinary, and in
every other respect duly executed, is not binding upon the successor. 1 Bingh, Rep. 24.
-CHITTY.
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in mvney, yet now the proportion is nearly inverted: and the money arising
from corn-rents is, communibus annis, almost double to the rents reserved in
money."
The leases of beneficed clergymen are further restrained, in case of their
non-residence, by statutes 13 Eliz. c. 20,14 Eliz. c.ll, 18 Eliz. c. 11, and 43 Eliz.
C.9,3' which direct, that if any beneficed clergyman be absent from his cure
above fourscore days in anyone year, he shall not only forfeit one year's profit
of his benefice, to be distributed among the poor of the parish, but that all
leases made by him of the profits of such benefice, and all covenants and agreements of like nature, shall cease and be void:36 except in the case of licensed
pluralists, who are allowed to demise the living, on which they are non-resident,
to their curates only; provided such curates do not absent themselves above
*393] *forty days in anyone year. And thus much for leases, with their several
...
enlargements and restrictions.(y)
5. An exchange is a mutual grant of equal interests, the one in consideration
of the other.
The word "exchange" is so individually requisite and appropriated by law to this case, that it cannot be supplied by any other word, or
expressed by any circumloeution.(z)
The estates exchanged must be equal in
quantity;(a)
not of value, for that is immaterial, but of interest j as fee-simple
for fee-simple, a lease for twenty years for a lease for twenty years, and the like
And the exchange may be of things that.lie either in grant or in livery.(b) But
no livery of seisin, even in exchanges of freehold, is necessary to perfect the
conveyance :(c) for each party stands in the place of the other, and occupies his
tight, and each of them hath already had corporal possession of his own land.
But entry must be made on both sides; for, if either party die before entry, the
exchange is void, for want of sufficient notoriety.(d)3G And so also, if two parsons, by consent of patron and ordinary, exchange their preferments;
and the
one is presented, instituted, and inducted, and the other is presented and instituted, but dies before induction; the former shall not keep his new benefice,
because the exchange was not completed, and therefore he shall return back to
his own.(e) For if, after an exchange of lands or other hereditaments, either
party be evicted of those which were taken by him in exchange, through defeov
of the other's title, he shall return back to the possession of his own, by virtue
of the implied warranty contained in all exchanges.(f)31
(r) For the other learning relating 10 Ieases , which I. very
CUriOU8 and drffusive, I must refer the student to 3 Bac. Abr.
295, (title leases and terms for Yl"arlf,) where the subject is
treated in a perspicuous and masterly manner, being supposed to be extracted from a manuscript of SIr Geoffrey
Gilbert.
(.) Co. Lilt. 50, 51.

(.) Lltt. ~ 64, 66.
(6) Co. Liu. 61.
(e) Litt.162.
(d) Co. LItt. 50.
(. J Perk. ~ 21>8.
(f) Page 300.

03 The colleges receiving a quarter of wheat, or its value, for every 13s. 4d. which the)
lire paid in money, the corn-rent, from the present price of wheat, will be in proportioz,
to the money-rent as four to one. But both these rents united are very far from tho
present value. Colleges. therefore, in order to obtain the full value of 'the term, take a
'ine upon the renewal of their leases.-CuRISTIAN.
"These statutes were repealed by the 43 Geo. lII. c. 84, and further amendments were
made by the temporary statutes 54 Geo. III. c. 54 and 175. But the residence of spiritual
persons is now regulated by the 57 Geo. III. c. 99, which repealed all former acts on this
subject, By the 32d section of the statute, all contracts or agreements for letting houses
of residence, or the buildings, gardens, orchards, and appurtenances, necessary for the
convenient occupation of the same, belonging to any benefice, and in whieh spiritual
persons are by the order of the bishop to reside, are void j and persons holding possesIlion thereof after the day such spiritual persons are directed to reside, upon notice to
that effect, forfeit 408.for every day they so hold over---Carrrr,
36 But by the 57 Geo. III. c. 99, all these statutes which vacate Ieoses by non-residence

Me repealed.c-Cnrrrv.
18 On this account an exchange by lease and release is to be preferred; for in that case
the statute executes the possession instantly upon execution of the deeds. Butler's note
to Cu. Litt. 271, b., n. I.-ARCUBOLD.
3T But although this warranty and right of re-entry are incident to an exchange at
common law it has been considered doubtful by some whether they are incident to an
exchange effected by mutual conveyances under the statute of uses. Mr. Cruise appears
II> think that tlv-y are so incident.
But where mutual conveyances are used, the one il'

642

CRAP.

20.]

OF THINGS.

6. A partition is when two or more joint-tenants, coparceners, or tenants )n
common~agree .to.divide the *lunds s~ held al!'lOngthem in ~everal~y, [*39.)
each takmg a distinct part. Hcre, as m some instances there IS a umty
of interest and in all a unity of possession, it is necessary that they all mutually
convey and assure to each other the several estates which they are to take and
enjoy separately. By the common law, eoparconers, being compellable to make
partition, might have made it by parol only; but joint-tenants and tenants in
common must have done it by deed: and in both eases the conveyance must
have been perfected by livery of seisin.(g) And the statutes of 31 Hen. VIII.
e. 1, and 32 Hen. YIII. e. 32, made no alteration in this point. But the statute
of frauds, 29 Car. II. c. 3, hath now abolished this distinction, and made a deed
in all cases necessary,"
These are the several species of primary or original conveyances. Those which
remain are of the secondary or derivative sort; which prcsuppose some other
conveyance precedent, and only serve to enlarge, confirm, alter, restrain, restore,
or transfer the interest grunted by such original conveyance. As,
T, Releases; which arc a discharge or a conveyance of a man's right in lands
or tenements, to another that hath some formcr estate in possession." The words
generally used therein are" remised, released, and forever quit-elaimed."(h) And
these releases may enure either, 1. By way of enlarging an estate, or enlarger
l'estaies" as if there be tenant for life or years, remainder to another in fcc, and
ho in remainder releases all his right to the particular tenant and his heirs, this
gives him the estate in fee.Ci) But in this case the relessee must be in possession4l of some estate, for the release to work upon; for if there be lessee for
(#)

Litt. ~ 2.)0. Co. Litt. 169.

(.) Lltt. ~ 445.

(I)

Ibid. ~ 465.

consideration of the other, the incidents of an exchange may be avoided and the objects retained, but in such cases the word" exchange" need not, and should not, be used.
By 8 & 9 Vict. c. 106, s, 3, however, an exchange to be binding ct law must be by deed ;
and, by s. 4, an exchange of any hereditaments made by deed executed after the 1st of
October, 1845, shall not imply any condition in laW.-STE1HRT.
The general enclosure act, 8 &, 9 Vict. c. 118, contains a provision by which the enclosure commissioners are enabled to effect exchanges of lands. On the application in
writing of the persons interested in the lands proposed to be exchanged, the commissioners may direct inquiries whether the proposed exchange would be beneficial to the
owners; and if they come to be of that opinion, they may frame an OJ der of exchange,
with a map or plan of the lands to be both given and taken in exchange; and such
order is not to be impeached by reason of any infirmity of estate of the persons on whose
application it shall be made. The chief advantage attending this method of exchange
is, that the land on each side taken in exchange remains and enures to the same uses,
trusts, intents, and purposes, and is subject to the same changes, as the land given in exchange. Thus, each owner holds the newly-acquired lands upon precisely the same title
as he held what he had before, and none of the inconvenient consequences of the old
common-law title bv exchange can arise. Persons having but limited interests in the
land may, by the help of the statute I have mentioned, effect exchanges which may be
a. great benefit to the estate, and which it would have been impossible for them to bring
about in any other way.-KERR.
38 Now, by statute 8 &, 9 Vict. c. 106, a deed is in all cases necessary.
Partition rna)
be effected in the same way as exchanges under the authority of the enclosure commissioners.-KERR.
39 Actual possession is not necessary if the estate of the party who is to take thu
release be itself preceded by an estate in possession: thus, if A. be tenant for life, with
remainder to B. for life, with remainder to C. in fee, C. may release to B., whose estate,
though vested, is not in possession.c-Swssr.
40 But this must be the immediate remainder, or reversion;
for if A. have a term for
years, remainder to B. for years, remainder or reversion in fee to C., C. cannot release to
A. for want of privity, on account of the intermediate term in B. Co. Litt. 2i3, b.ARcnnoLD.
U A virtual possession will suffice, if the relessee has an estate actually vested in ~im.
at the time of the release, which would be capable of enlargement by such release If he
had the actual possession. Thus, if a tenant for twenty years make a lew:e to ano.ther for
ti\'e years, who enters, a release to the first lessee is good, for the possessIOnof his lessee
was his possession. So if a man makes a lease for years, re nninder for yejlrs, and the
,
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yr.ars, and, before he enters and is in possession, the lessor releases to him all
tis right in the reversion, such release is void for want of possession in tho
rdessee.(k)"
2. By way of passing an estate, or mitter l'estate: as when one of
*J'J5] two coparconcrs releaseth all her *right to the other, this passeth tho
...
fee-simple of the whole.(l)<3 And in both these cases there must be a
privity of estate between the relessor and relessee ;(m) that is, one of thoir
estates must be so related to the other, as to make but one and the sarne estate
in law. 3. By way of passing a right," or mitter le droit: as if a man be disseised,
and releaseth to his disseisor all his right, hereby the disseisor acquires a new
right, which changes the quality of his estate, and renders that lawful which
before was tortious or wrongful.(n)'s 4. By way of extinguishment: as if my
tenant for life makes a lease to A. for life, remainder to B. and his heirs, and I
release to A.; this extinguishes my right to the reversion, and shall enure to tho
advantage of B.'s remainder as well as of A.'s particular estate." o).a 5. By way
(» Litt. ~ .165.
II) Co. Litt. 273.
(-) Ibrd, 272, ~j3.

(,,) Litt. ~ 466.
(0) Ibid. .110.

e

first lessee enters, a release to the person in remainder for years is good to enlarge his
p.state. Mr. Hargrave's note 3 to Co. Litt. 270, a.-CIIlTTY .
• 2 This is not accurately expressed.
It is necessary that the relessee should have a
vested estate, but it is not necessary that such estate should be in possession; as if there
be tenant for life, remainder to B. for life, remainder to C. in fee, B. may take a release
from C., although his own estate is in remainder. An estate at will is sufficient to found
a release upon, (Litt. s. 460,) although the reversion upon such estate does not lie in
grunt.c-Swnsr.
<3If one joint-tenant assign to the other, it operates as a release,and must be so pleaded.
2 Cruise, 527.-CllITTY.
.. There must be a privity of estate between the relessor and the relessee in the first
species of release mentioned, (see ante;) but in this release per mittel' le droit there is
not, indeed there cannot be, any such privity, (Co. Litt. 274, a., n. 1 ;) nor is tit ere any
occesion for words of inheritance.
Litt. 470, and Co. Litt. 273, b.-ARCHBOLD.
<Ii No privity is necessary when a release of a right
is made to one who hath an estate
of freehold, in deed or in law; but a release cannot enure by way of passing a right, un
less it is made to one having a fee-simple; for the person to whom a right is passed must
have the whole right: to It person not having the fee, therefore, a release of right operates.
as it were, by extinguishment in respect of him that made the release, which extinguish
ment shall enure to him in remainder, though the right is not extinct in deed. 1 lnst
275, a., 279, b. If a release of all actions be made to a tenant for life, the person in
remainder, after the death of the tenant for life, shall have no benefit from this release.
1 lnst. 275, b., 285, b. Edward Altham's case, 8 Rep. 302. Lampet's case, 10 Rep. 5l.
-CHITTY.
<6 Blackstone
has here unaccountably stated from Littleton a case which has nothing
to do with extinguishment.
The lease for life to A., with remainder to B. and his heirs,
is understood to be by feoffment, and SI) a discontinuance of the original reversion; mid,
the reversioner's estate being thus put to s right, his release passes it for the benefit of
the wrongful lessee for life and remainderman, as in any other case of disseisin. Dormu
aliquando jus, moruur nunquam.
For of such high estimation is right in the eye of the
law, that the law preserveth it from death and destruction:
trodden down it may be,
but never trodden out. Co. Litt. 279, a. And this consideration explains the distinction between a release by extinguishment and a release that passes a right. Under the
latter, the relessee has the same right which his relessor had, and that only; by the
former, the relessor puts an end, as against all the world, to some hereditament different
from that which the relessee has, and which cannot exist with it in the same person.
"Releases," says Littleton, .. which enure by way of extinguishment against all persons,
are where he to whom the release is made cannot have that which to him is released:
1lS, if there be lord and tenant, and the lord release to the tenant all the right which he
hath in the seigniory, or all the right which he hath in the land, &c., this release goeth
by way of extinguishment against all persons, because that the tenant cannot have service to receive of himself. In the same manner it is of a release made to the tenant
of the land of a rent-charge, or common of pasture, &c., because the tenant cannot have
that which to him is released, &c.: so such releases shall enure by way of extinguishment in all ways." Sects. 479, 480.
There is this distinction between an extinguishment and the passing of a right. a right
cannot be passed by release to one who has merely a right: it must be to him who h33
the estate; and yet privity is no element in such a release, but the contrary. On the
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of entry and feoffment: as if there be two joint disseisors, and the disseisee rolonscs
to one of them, he shall be sole seised, and shall keep out his former companion
which is the. saI?~ in effect as if the disseisee had entered, and thereby put an
end to the disseisin, and afterwards had enfeoffed one of the disseisors ill li!e.(p'l
And hereupon we may observe, that when a man has in himself the posscssicn
~f lands, h? must at the cOl.nmo~ law c011\'ey the freehold by feoffment and
Iivery ; whl?h makes a notoriety in the co~ntry: but if a man has only a right.
a futnre. ll~terest, he .In!!)' '·o11\·ey that right or interest by a mere release to
nun that IS III possession of the land: for the occupancy of the relessee is a
matter of sufficient notoriety already."
8. A confirmation is of a nature nearly allied to a release. Sir Edward Coke
defines it(q) to be a conveyance of an CRt ate or right in esse, whereby a YOIdable"
estate is made sure and unavoidable, or whereby a particular estate is incrcascd:
and the words of making it arc these: "have given, granted, ratified, approved,
and confirmed.t'(r)
All instance of the first branch of the definition is, if tenant
for life leaseth for forty years, and dieth during that term: here the lease for
years is voidable by him in reversion: yet, if he *hath confirmed the
* <)
estate of the lessee for years, before the death of tenant for life, it is no [3~G
longer voidable, but sure.(s) 'I'he latter branch, or that which tends to the increase of a particular estate, is the same in all respects with that spocica of
release which operates by way of enlargement.

?:

(p) Co. Lilt. 278.
ti) I Inst. 295.

(r) Litt
(.) lUlU

~ 515, 531
516.

e

other hand, a release by way of extinguishment may be made to one who has privity but
no estate. Thus, a lord may release his seigniorial rights to his tenant after he has been
disseised ; but a rent-charge, as distinguished from a rent-service, can only be r ..leased to>
the actual tenant, because the charge is only on the land and implies no personal privity
Co. Litt, 2GS, a.-SwEET.
n Mr. Ritso objects strongly to this explanation of releases ; first, because it does not
point out the proper distinction between a release per nutter le droit and a release per
extinguisher' Le droit,-viz., that in the former ease the release can, but in the latter that it
cannot, hold out every other. For example, a release per mitter le droll is where the releasee
can hold out every other. The release of the disseisee to the disseisor is of this description; and so it is if A. disseised by B. and C. releases to B.; for B. shall now hold out C.
III the same manner as if A. had regularly entered upon B. and C., as he might have
lawfully done, and then made a separate feoffment to B. But if A. is disseised by It,
who enfeoffs C. and D., and afterwards A. releases to one of them, this is a release per
extinguisher le droit of A. for the benefit of the two feoflees equally; for the one to whom
the release is made cannot hold out the other. Upon the same principle, if the disseisee
releases to the lessee of the disseisor, this also is a release per extinguisher le droit of the
disseisee, and of which the reversioner as well as the lessee shall have advantage; for
they hsve both of them but one estate in law, and therefore the confirmation of the
particular estate is equally the confirmation of the reversion. And so it is if a patron is
usurped upon by two and afterwards releases to one of them: it operates, by way of
extinguishment, for the benefit of both equally, because the admission and institution
are quasi a legal adjudication of the title. Secondly, because the releases which are here
described per miller le droit, and by way of entry and feoffment, are not exactly different
species of releases, but only one and the same species, differing no otherwise than in
circumstance; for every release which operates by way of entry and feoffment is in fact
a release per mitler le droit; and if the disseisee releases, whether to one disseisor alone, or
to one of two disseisors, it operates equally in both cases, per miller and »ester le droit rif the
disseisee, and by way of entry ond fcoffment ; that is to say, the releasee has the same title ill
both cases as if the disseisee had actually revested his former estate by his entry, and
afterwards made a feoffment with livery of seisin to the releasee, and he shall now I,oid O"!
every other. And, thirdly, because there is another distinct species of release of which ))0
notice whatever is here taken,-namely,
a release per extinquislier le estate; as from the
grantee of a rent-charge to the owner of the land, or a release of the services from tho
lord to the tenant, or a release of common of pasture, &c. Co. Litt, 280, a., 30i, b. If
the lord sells the freehold of the inheritance of the copyhold to another, and afterwards
the copyholder releases to the purc!laser, this also is a release pe~ eXlinguishe; le ::state, nud
the copyhold interest becomes extinct, 1 Leon. 102, Wakeford s case. Ritso s Introd.
p. 3n.~n'\RswouD.
..
<8 The distinction
between voidable and void must not be lost SIght of here, for It hal
no operation whatever UpOI Il. void estate. Gilb. 'fen. i5.-CUITTY.
6(1)
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H .A surrender, sursumredditio," or rendering up, is of a nature Jirectly oppoo
site to a release j for, as that operates by the greater estate's descending upon
the ler,s, a surrender is the fulling of a less estate into a greater. It is defined(t)
a yielding up of an estate for life or years to him that hath the Immediate
reversion or remainder, wherein the particular estate may merge or drown, by
mutunl agreement between them. It is done by these words: "hath surrendered,
granted, and yielded Up."liOThe surrenderor must be in possessIOnj(u) and the
surrenderee must have a higher estate, in which the estate surrendered may
merge j therefore tenant for life cannot surrender to him in remainder for
years.(w) In a surrender there is no occasion for livery of seisin j(x) for there
is a privity of estate between the surrendernr and the surrenderee; the one's
>articularestate and the other's remainder arc one and the same estate: and
ivery having been once made at the creation of it, there IS no necessity fOJ
having it afterwards. And, for the same reason, no livery is required on a
release or confirmation in fee to tenant for years or at will, though a freehold
thereby passes: since the reversion of the lessor, or confirmor, and the particular
estate of the relessee, or confirmee, are one and the same estate j and where
there is already a possession, derived from such a privity of estate, any further
delivery of possession would be vain and nugatory.(y)~l
10. An assignment is properly a transfer, or makinz over to another, of the
right one has in any estate j but it is usually applied to an estate for life or
"'S'}- years. And it differs from a lease only in this: that by a lease one
.~
I] grants an interest less *than his own, reserving to himself a reversion;
in assignments he parts with the whole property, and the assignee stands to all
intents and purposes in the place of the assignor."

!

(.) Co. LlII. 367.
(V) IMd. 3.~8.
(..) Perk, ~ 589.

(0) Co. Lilt. W.
(.) Litt, ~ 460.

48 See, in general, Com. Dig. Surrender.
1 Saund. index, Surrender.
When a tenam
for liie and the remainderman in fee join in making a lease, it should not be pleaded as
the lease of both in its inception; for, living the tenant for life, it is only his lease and
the confirmation of the remainderman's.
6 Co. 14, b., 15, a. Cases and Opinions, 2 vol
ii. 148, edit. 17!ll.-CIlITTY.
so But these words are not essential to a surrender.
See Wils, 127. Cro. Jac. 16!l.CHITTY.
61 This is a surrender by deed; but there is also what is termed a surrender in law; as
if a person who has a term for years, or an estate for life, accept a new lease incompatible
with the interest granted by the former lease, this is a surrender in law, being a virtual
surrender of the former term. 5 Co. 11. 2 Prest. Conv. 138.-ARCHBOLD.
And an agreement between the lessor and the assignee of the term, whereby the
former agreed to pay an annual sum over and above the rent towards the premium paid
by the assignee to the lessee, operates as a surrender of the whole term. 1 T. R. 441.
See also 6 East, 86. 12 East, 134. 2 B. & A. 119.-ClIITTY.
There may also be an indirect surrender, or surrender in law, as it is called, by the
acceptance by the tenant of a new estate inconsistent with his prior estate. Thus, a new
lease made to a person in possession under an old lease, and accepted by him, operates
as a surrender in law of the old one; for from such acceptance the law implies his intention to yield up the estate which he had before, though he may not by express words of
surrender have declared as much. Shep. Touchst. 300. Joe's case, 5 Rep. 116. And
where a tenant from year to year underlet the premises to another, and the original landlord, with the assent of the original tenant, accepted the under-lessee as his tenant, a
surrender in law was held to have taken place of the first tenant's interest. Thomas liS.
Gook, 2 B. & A. 11!l. Surrenders thus implied by law are not touched by the recent
statute 8 & !l Vict. c. 106, which, we may remember, enacts that any surrender in writing
of an interest in lands, not being a copyhold interest and not being an interest which
might have been created without writing, shall be void in law unless made by deed.KERR.
~2 This is far from being universally true; for there is a variety of dlstincticns
when the
assignee is bound by the covenants of the assignor, and when he is not. The general
rule is that he is bound by all covenants which run with the land, but not by collateral
covenants which do not run with the land. As if a lessee covenants, for himself, execu
tors, and administrators, concerning a thing not in existence, as to build a wall upon the
premises, the assignee will not be bound; but the assignee will be bound if the lessee
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11. A dofeazance is a collateral deed, made at the same timo with a feoffment
or ~ther conveyance, containing certain conditions, upon tho performance of
which the estate then created may be defeated(z) or totally undone. And in
this manner mortgages were in former times usually made j the mortsrarror enfeoffin~ the mort~agee, and he at the s::me time executing a deed of dete~zance,
whereby the feoffment was rendered VOidon repayment of the money borrowed
at a certain day. And this, when executed at the same time with tho orisrinal
feoffment, was considered as part of it by the ancient law j(a) and ther~jore
only indulged: no subsequent secret revocation of a solemn conveyance, exeouted by livery of seisin, being allowed in those days of simplicity and truth;
though, when uses were afterwards introduced, a revocation of such uses was
permitted by the courts of equity. But things that were merely executory, or
to be completed by matter subsequent, (as rents, of which no seisin could be had
till the time of paymont jj and so also annuities, conditions, warranties, and tho
like, were always liable to be recalled by defeazances made subsequent to the
time of their creation.(b)53
II. There yet remain to be spoken of some few conveyances, which have their
force and operation by virtue of the statute of uses.
Uses and trusts arc in their original of a nature very similar, Or rather exactly
(Ij
(OJ

From the French verb deJatTe, .nfeetun. redder..
CO.Litt. 236.

('J Ibid, 237.

has covenanted for himself and assigns. Where the lessee covenants, for himself, his
executors, and administrators, to reside upon the premises, this covenant binds his
assignee, for it runs with, or is appurtenant to, the thing demised, 2 Hen. m. 133. The
assignee in no case is bound by the covenant of the lessee to build a house for the lessor
anywhere oJ! the premises, or to pay money to a stranger. 5 Co. 16. The assignee is not
bound by a covenant broken before assignment. 3 Burr. 12i1. See Com. Dig. Covenant.
But if an under-lease is made even for a day less than the whole term, the under-lessee
is not liable for rent or covenants to the original lessor, like an assignee of the whole
term. Doug. 183, 56. An assignee is liable for rent only whilst he continues in possession under the assignment; and he is held not to be guilty of a fraud if he assigns even
to a beggar, or to a person leaving the kingdom, provided the assignment be executed
before his departure.
1 B. &. P. 21.-CURISTIAX.
The same principle prevails in equity. See 2 Bridg. Eq. Dig. 138. 1 Vern. 8i. 2 Vern.
103. 8 Ves. 95. 1 Sch. & Lefroy, 310. But the assignee's liability commences upon
acceptance of the lease, though he never enter. 1 B. & P. 238.-ClllTT¥.
By & & 9 Vict. c. 106, ~ 3, any assignment made after the Ist of October, 1845, of a
chattel interest in any hereditament not being copyhold shall be void at law unless
made by deed.-STEwART.
50 According to this mode of reasoning (says ~Ir. Ritso) there should be no after-made
defeasance allowed of a recognizance, or of a judgment, or of any other executory conveyance of record, which are all equally solemn with a feoffment. Lord Coke expressly
tells us that there can be no after-made defeasance of a feoffment, because it is an executed
conveyance, in contradistinction to those which are executory. Co. Litt. 204, a. In the
case of a. feoffment. the estate in the land is finally vested or executed in the feoffee, by
the act of livery of seisin, at the instant it is made; and consequently the feoffor can no
otherwise have the land again than hy a reconveyance de MVO. Quod semel factum est, nOll
poteet infectum reddi. But otherwise it is in the case of statutes, recognizances, obligations,
judgments, and the like; for these are but executory; that is to say, they remain to he
completed by a further act still to be done,-viz., the process of execution; and, consequently, tillthat, is had, they may of course be defeated or discharged at any time. And
.80 it is of all other matters which are in their nature executory, such as rents, annuities,
conditions, warranties, &c. Co. Litt. 204, a. Ritso, Introd. 50.
The student ought not to infer that such a defeasance, if in pursuance of the intention
of the parties when the conveyance is made or otherwise founded upon sufficient consideration, may not be available, and give the grantor a right, on compliance with the
terms and conditions agreed upon, to go into a court of equity and compel the grantee
to reconvey the estate. Until such reconveyance, however, the estate does not revest at
law: the grantor has only what is termed an e9-uitable estate. Indeed,. \~ithout any
written defeasance at all, when an absolute deed IS shown to have been originally made
to the grantee only as a security for loan of money, or, in other words, was really a mortgage, a court of equity will so consider it, and allow tho grantor to redeem and have a
reconveyance of tho estate, on the ground that the written defeasance has been omitted
by fraud, caprice, or mistake. 4 Kent's Com. 142.-SUARSWOOD.
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the aame : answering more to the fidei-commissum than the usus fructus of tho
elvil law : which latter was the temporary right of using a thing, without having
the ultimate property, or full dominion of the substance.(c)
But thefidei-com.
tnissum, which usually was created by will, was the disposal of an inheritance to
*328
one, in confidence that he *should convey it or dispose of the profits at
] the will of another. And it was the businees of a particular magistrate,
the praior fidei commissarius, instituted by Augustus, to enforce the observance
of this confidence.(d) So that the right thereby given was looked upon as ~
vested right, and entitled to a remedy from a court of justice: which occasioned
that known division of rights by the Roman law into jus legitimum, a legal right,
which was remedied by the ordinary course of law; jus fiduciarium, a right in
trust, for which there was a remedy in conscience; and jus precarium, a rigl. t in
courtesy, for which the remedy was only by entreaty or request.(e)
In our law,
a use might be ranked under the rights of the second kind; being a confidence
reposed in another who was tenant of the land, or terre-tenant, that he should
dispose of the land according to the intentions of ce~tuy que use, or him to whose
use it was granted, and suffer him to take the profits.C!) As, if a feoffment was
made to A. and his heirs, to the usc of (or in trust for) B. and his heirs; here
at the common law A. the terre-tenant had the legal property and possession of
the land, but B. the cestuy que use was in conscience and equity to have the profits
and disposal of it.
This notion was transplanted into England from the civil law, about the
close of the reign of Edward III.,eg) by means of the foreign ecclesiastics; who
introduced it to evade the statutes of mortmain, by obtaining grants of lands,
not to religious houses directly, but to the use of the religious houses:(h) which
the clerical chancellors of those times held to be fidei-commissa, and binding in
conscience; and therefore assumed the jurisdiction which Augustus had vested
in his prazor, of compelling the execution of such trusts in the court of chancery.
And, as it was most easy to obtain such grants from dying persons, a maxim
was established, that though by law the lands themselves were not devisable,
*399] yet if a testator had enfeoffed another to his own use, and so was *pos.
sessed of the use only, such use was devisable by will. But we have
seen(i) how this evasion was crushed in its infancy, by statute 15 Ric. II. e. 5,
with respect to religious houses.
Yet, the idea being once introduced, however fraudulently, it afterwards continued to be often innocently, and sometimes very laudably, applied to a number of civil purposes: particularly as it removed thc restraint of alienations by
will, and permitted the owner of lands in his lifetime to make various designations of their profits, as prudence, or justice, or family convenience, might from
time to time require. Till at length, during our long wars in France, and the
subsequent civil commotions between the houses of York and Lancaster, uses
zrew almost universal; through the desire that men had (when their lives were
continually in hazard) of providing for their children by will, and of securing
th=ir estates from forfeitures; when each of the contending parties, as they
became uppermost, alternately attainted the other.
Wherefore, about the
rergn of Edw, IV., (before whose time, lord Bacon remarks,(k) there are not Nix
0:1'>e8to be found re1ating to the doctrine of uses,) the courts of equity began to
re-luce them to something of a regular system.
Originally it was held that the chancery could give no relief, but against tho
vory person himself intrusted for cestuy que use, and not against his heir or
alienee, This was altered in tho reign of Henry VI. with respect to the heir;(l)
and afterwards the same rule, by a parity of reason, was extended to such
alienees as had purchased either without a valuable consideration, or with an
erpress notice of the use.(m) But a purchaser for a valuable consideration,
without notice, might hold the land discharged of any trust or confidence. And
('J FJ. 7,1, 1.
(") lost. 2, tit. 23.
(.) F(. 43, 211,1. Bacon on U•es, 8vo, 306.
(I) Plowd. 352.
(I) Stat. 50 Ed .... III. c. 6. 1 Ric. II. c. 9. 1 Rep. 139.
148

(l) See page 271.
(II Page 272.
l) On U ses, 313.
{I) Kellw.42. Year·book, 22 Ed .... IV. IS.
-)lbid. 46. Bacon 011 Usee, 312.
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also it was held, that neither the king nor queen, on account of their dignity
royal,(n) nor any corporation *aggregate, on account of its limited [*330
eapacity,(o) could be seised to any use but their own; that is, they
might hold the lands, but were not compellable to execute the trust." And, if the
feoffee to uses died without heir, Or committed a forfeiture 01" married, neither
tho lord who entered for his escheat or forfeiture, nor tho husband who retained
tho possession as tenant by tho curtesy, nor the wife to whom dower was as
signed, were liable to perform the u~e:lP) because they were not parties to tho
trust, but came in by act of law; though doubtless their title in reason was no
better than that of tho heir.
On tho other hand, tho usc itself, or interest of ccstuy que use, was learnedly
refined upon with many elaborate distinctions, And, 1. It was held that nothing
could be granted to a use, whereof the usc is inseparable from the possession;
as annuities, ways, commons, and authorities, qua: ipso usu COIlSUlIlwitur:(q) or
whereof the seisin could not be instantly given.(r) ~. A usc could not be raised
without a sufficient consideration. For where a man makes a feoffment to another, without any consideration, equity presumes that he meant it to the use
of himself,(s) unless he expressly declares it to be to the use of another, and
then nothing shall be presumed contrary to his own exprcssions.Irj"
But if
either a good or a valuable consideration appears, equity will immediately raise
a use correspondent to such consideration.Ijz) 3. Uses were descendible according to the rules of the common law, in the case of inheritances in possession j(w)
for in this and many other respects cequitas sequitur legem, and cannot establish
u different rule of property from that which tho law has established. 4. Uses
might be assigned by secret deeds between the parties,(x) or bc devised by last
will and testamentj(y) for, as tho legal estate in tho soil was not transferred by
these transaetions, no livery of seisin was neecssary ; *and, as the inten- [*33]
tion of the par tics was the leading principle in this species of property,
any instrument declaring that intention was allowed to be binding in equity
But cestuy que use could not at common law alienc the !egal interest of the.
lands, without the concurrence of his feoffeej(z) to whom he was accounted bJ
law to be only tenant at suffernnce.fu) 5. Uses wero not liable to any of the
feodal burthens; and particularly did not escheat for felony or other defect of
blood; for escheats, &c. are the consequence of tenure, and uses aro held of nobody: but the land itself was liable to escheat, whenever the blood of tho
(ft) Bro. Abr. tit. Feo1fm. aL uses,31. Bacon or Uses, 316,
lt7.
(.) Bro. Abr. tit. Feojfm. alusa, 40. Bacon, 317.
(P) 1 Rep. 12"2.
(f) 1 Jon. 127.
(F) Cro. Eltz. 401.
(.) See page 2:16.

(') 1 AnJ. 37.
6Sl.
Abr. 780.
(%1lldcOn er tr sea, 312(. IbId. 3U8.
(, Stat, 1 Hie. Ill. c. 1.
(0) Bro. Abr.lulu. 23.

(0) lloor.
(u)2I1011.

M In fact, there was not, nor is there, any method of compelling the king to executa
the trust; for no court has jurisdiction over him, (see 1 vol. 242;) and, for this reason,
although the use has been transferred into possession by the statute of uses, yet the
king shall even now hold the estate discharged of the use; because the statute transfers
the use into possessiononly in cases where the trust could have been enforced in equity
before the statute. And not only the king. but the alienee of the crown also, hold the
estate thus discharged of the use. Ante, vol. 1, p. 242.-ARCUBOLD.
55 In the second section of the 3d chapter of Gilbert on Uses,p. 222, the law is in substance thus laid down. If a feoffment be made, or a fine be levied, or recovery be buf·
fered, without consideration, and no uses be expressed, the use results to the feofforand
his heirs. But if any uses be expressed, it shall be to those uses, though no consideration
be had; and herein is the difference between raising uses by fine, feoffment,or other
conveyance operating by transmutation of possession and uses raised by covenant; for,
upon the first, if no uses were nxpressed, it is equity that assigns the feofforto have the
resulting use; by the law, tho feofforhas parted with all his interest, (see Cavevs. Hoi
ford, 3 Ves. 667;) but where he expresses uses there can be no equity in giving him th .
use against his own will. On the other hand, in case of a covenant there can be no use
without a consideration; for the covenantee in such case can have no right by law, and
there IS no reason why equity should give him the use, (and see Calthrop's case, Moor,
!OI. Stephen's case, 1 Leon, 138. Jenkins's Cent. 6, case 36. Mildmay's case, 1 Rep
176 2 Roll's Abr. 790.) -CUlTTY.
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feoffee to uses was extinguished by crime or by defect; and the lord (as was
befo-c observed) might hold it discharged of tho use.(b) 6. No wife could be
endowed, or husband have his curtesy, of a use:(c) for no trust was declared fOJ
their benefit, at the original grant of the estate. And therefore it became
customary, when most estates were put in usc, to settle before marriage some
joint-estate to the use of tho husband and wife for their lives; which was
the original of modern jointures.(d)
i. A usc could not be extended by writ
of elegit, or other legal process, for the debts of cestuy que use.(e) For, being
merely a creature of equity, the common law, which looked no further
than to the person actually seised of tho land, could award no process
against it.
It is impracticable, upon our present plan, to pursue tho doctrine of uses
through -all tho refinements and niceties which the ingenuity of the times
(abounding in subtle disquisitions) deduced from this child of the imagination;
when once a departu ..e was permitted from the plain simple rules of property
established by the antient law. These principal outlines will be fully sufficient
to show the ground of lord Bacon's complaint,C!) that this course of proceeding
"was turned to deceive many of their just and reasonable rights. A man that
*339] had cause to sue for land knew not against whom to *bring his action,
•
or who was the owner of it. The wife was defrauded of her thirds; the
husband of his curtesy; the lord of his wardship, relief, heriot, and escheat; the
creditor of his extent for debt; and the poor tenant of his lease." To remedy
these inconveniences, abundance of statutes were provided, which made the
lands liable to be extended by the creditors of cestuy que use,(g) allowed
actions for the freehold to be brought against him if in the actual pernancy
or enjoyment of the profits;(h) made him liable to actions of waste ;(i)
established his conveyances and leases made without the concurrence of his
feoffees;(k) and gave the lord the wardship of his heir, with certain other feodal
perquisites.(l)
These provisions all tended to consider cestuy que use as the real owner of tho
estate; and at length that idea was carried into full effect by the statute 27
Hen. YIII. c. 10, which is usually called the statute of uses, or, in eouveyanees
and pleadings, the statute for transferring uses into possession. The hint seems
to hnve been derived from what was done at the accession of king Richard III.j
who, having, when duke of Gloucester, been frequently made a feoffee to uses.
would upon the assumption of the crown (as the law was then understood)
have been entitled to hold the lands discharged of the use. But to obviate sc
notorious an injustice, an act of parliament was immediately passed,(m) which
ordained, that where he had been so enfeoffed jointly with other persons, tho
land should vest in the other feoffees, as if he had never been named; and that,
where he stood solely enfooffed, the estate itself should vest in cestuy que use in
like manner as he had the usc. And so the stat. of Henry VIII., after reciting
the various inconveniences before mentioned, and many others, enacts, that
"when any person shall be seised of Iands, &e., to the use, confidence, or trust
*333] of any other person or body *politie, the person or corporation entitled
to the use in fcc-simple, fee-tail, for life, or years, or otherwise, shall
from thenceforth stand and be seised or possessed of the land, &e. of and in the
like estates as they have in the usc, trust, or confidence; and that the estate of
the person so seised to uses shall be deemed to be in him or them that have tho
esc, in such quality, manner, form and condition, as they had before in the
use." The statute thus executes the use, as our lawyers term it; that is, it eonveys the possession to the use, and transfers the use into possession; thereby
making cestuy que use complete owner of the lands and tenements, as WE'llat law
as in equity
Cl)Jenk. 190.
('J 4 ltep. 1. 2 And. 76.
(01) Sec page 137.
••) nrc. ALr. tit. U'tcuticml, 90.
(.~ UBeoCthe Ia .... l53.
II Stat. eo Edw.lII. Co 6. 2 Rle. II. sess, 2,
n c.15.
11511

(A) 8ta1.1 rue, II. e. 9. -I lIen. IV. e. 7, c.15. 11 II- •• vt
e. 3. 1 lien. VII. c. 1.

!

I) Stat. 11 lien. YI. c. 6.
i) Stat, 1Uie. Ill. c. 1•
I) Stat. 4 1I.n. VII. c. 17.

Co

3. 19 lien.

(-) 1 Ric. Ill. c. 6.

19 Hen. Vll. c. 16.
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T.h~ statute ~aving !hus not abolished the conveyance to uses, hut (.Tlly
anmhlla~ed the mter:emng estate of the feoffee, and turned the interest of ::es'uy
que use into a legal instead of an equitable ownership' the courts of common
Im~ be;:;an to take cognizance ~f u~es, instead of sendi~g the party to seck his
relief in chancery. And, considering them now as merely a mode of conYeyance, very many of the rules before established in equity were adopted with
Improvements by the judges of the common law. 'I'ho same persons only were
held capable of being seised to u use, the same considerations were necessary
for raising it, and it could only be raised of the same hereditaments, as formerly
Hut as the statute, the instant it was raised, converted it into an actual posses
sion of the land, a great number of the incidents, that formerly attended it ir
its fiduciary state, were now at an end. The land could not escheat or be
forfeited by the act or defect of the feoffee, nor be aliened to any purchaser
discharged of the use, nor be liable to dower or curtesy on account of the seisin
of such feoffee; because the legal estate never rests in him for a moment, but
is instantaneously transferred to cestuy que use as soon as the use is declared.
And, as the use and the land were now convertible terms, they became liable to
dower, curtesy, and escheat, in consequence of the seisin of cestuy que use, who
was now become the terre-tenant also; and they likewise were no longer devisable
by will.
*The various necessities of mankind induced also the judges very [*3"4
soon to depart from the rigour and simplicity of the rules of the como
mon law, and to allow a more minute and complex construction u})on conveyances to uses than upon others. Hence it was adjudged that the use need not
always be executed the instant the conveyance is made: but, if it cannot take
effect at that time, the operation of the statute may wait till the use shall arise
upon some future contingency, to happen within a reasonublo period of time;
and in the mean while the antiont use shall remain in the original grantor: us,
when lands are conveyed to the use of A. and B., after a marriage shall be had
between them,(n) or to the use of A. and his heirs till r. shall pay him a sum
of money, and then to the use of B. and his heirs.Co) 'Whieh doctrine, when
devises by will were again introduced, and considered as equivalent in point of
construction to declaration of uses, was also adopted in favour of executorq
devises.(p) But herein these, which are called contingent or springing uses,r.6differ
(ft) 2 Roll. Abr 791. Cro, l' hz. 4~3.
(0) Bro. Abr. ut, F..n./fm. «I u.s«,30.

(p)

See pago 1i3.

r.6Mr. Sugden devotesa learned and instructive note, of considerablelength, (annexed
to the second chapter of his edition of Gilbert on Uses,) to an elucidationof this subject,
The reader will do well to peruse the whole, and not rest satisfiedwith the following
extracts. Mr. Sugden says, shifting, secondary, and springing uses are frequently confounded with each other and with future or contingent uses, They may, perhaps, be
thus classed. 1st. Shi/tillg or secondarf me8, which take effectin derogationof some other
estate, and are either limited expressly by the deed, or are authorized to he created
by some person named in the deed. ~dly, Springing uses, confining this class to uses
limited to arise on a future event where no preceding use is limited, and which do not
take effect in derogation of any other interest than that which results to the grantor, or
remains in him, in the mean time. 3dly, Future or contingent uses are properly uses to
take effect as remainders: for instance, a use to the first unborn son of A., after a previous limitation to him for life or for years, determinable on his life, is a futuro or contingent use, but yet does not answer the notion of either a shifting or a springing use.
Contingent uses naturally arose after tho statute of ~7 Hen. VIII. in imitation of contingent remainders.
The first class-that is, shifting or secondn.ry mes-are at this day so COJ?monthat they
pass without observation. In every marriage settlement, the first use IS to .the owner
In fee until marriage, and after the marriage to other uses. Here the owner.m the first
instance takes the fee, which upon the marriage ceases,and the new use arrses. But a
shifting use cannot be limited on a shifting use; and shifting uses must be co~fi~ed
within such limits as are not to tend to a perpetuity. See ante, chap. 11. But a shifting
use may be created after an estate-tail to take effect at any period,however~e~ote; h(,\o
cause the tenant in tail for the time-beingmay, by a recovery, defeat the shifting usc.
As to the second class, or springing uses,before the statute of Hen. V~Il. there .wasno
mischief in an independent original springing use to commenceat a distant period, 00
~iil
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from an executory devise; in that there must he a person seised to 81H.:huses at
the time when the contingency happens, else they can never be executed by
the statute; and therefore if the estate of the feoffee to such use be destroyed by
alienation or otherwise, before the contingency arises, the use is destroyed foreve1':(q) whereas by an executory devise the freehold itself is transferred to tho
futi.re devisee. And, in both these cases, a fee may be limited to take effect
ufter a fcc ;(1') because, though that was forbidden by the common law in favour
of tho lord's escheat, yet when the legal estate was not extended beyond one
fee-simple, such subsequent uses (after a use in fee) were before the statute permitted to be limited in equity; and then the statute executed the legal estate
in the same manner as the use before subsisted.
It was also held, that a usc,
though executed, may change from one to another by cireumstances ex post
*33-] facto ;(s) as, if A. makes a feoffment *to the use of his intended wife and
OJ
her eldest son for their lives, upon the marriage tho wife takes tho
whole use in severalty; and upon the birth of a son, the use is executed jointly
in them both.(t) This is sometimes called a secondary, sometimes a shifting, use.
And, whenever the use limited by the deed expires, or cannot vest, it returns
back to him who raised it, after such expiration, or during such impossibility,
and is styled a resulting use. As, if a man makes a feoffment to the use of his
intended wife for life, with remainder to the use of her first-born son in tail;
here, till he marries, the use results back to himself; after marriage, it is
executed in the wife for life: and, if she dies without issue, the whole results
back to him in fee.(u) It was likewise held, that the uses originally declared
may be revoked at any future time, and new uses be declared of the land, pro.
vided the grantor reserved to himself such a power at the creation of the
estate; whereas the utmost that the common law would allow, was a deed of
defeazance coeval with the grant itself, and therefore esteemed a part of it.
upon events specially montioned.Ije)
And, in case of such a revocation, the old
uses were held instantly to cease, and the new ones to become executed in their
stead.(x) And this was permitted, partly to indulge the convenience, and partly
the caprice, of mankind; who (as lord Bacon observes)(y) have always affected
to have the disposition of their property revocable in their own time, and irrevocable ever afterwards.
By this equitable train of decisions in the courts of law, the power of the
court of chancery over landed property was greatly curtailed and diminished,"
(.) 1 Rep. 13t, 138. Cro, Eliz. -139.
(r) l'ollexf .8. 10 )Iod. 423.
(.) Bro. Abr. tit. Fet1JlII. al uses, 30.
(.) Bacon of Usee, 351.

~.) Ibid. 350. 1 Rep. 120.
..) See page 327.
*) Co. Lrtt 237.
.) On U8e., 316.

cause the legal estate remained in the trustee. After the statute, too, the use was held
to result to, or remain in.vthe person creating the future use, according to the mode of
conveyance adopted, till the springing use arose. This resulting use the statute executed, 50 that the estate remained in the settler till the period when the use was to rise,
which might be at any time within the limits allowed by law in case of an executory devise. When springing uses are raised by conveyances not operating by transmutation of
possession, as such conveyances have only an equitable effect until the statute and use
meet, a springing use may be limited by them at once; but where the conveyance is one
which does operate by transmutation of possession, (as a feoffment, fine, recovery, or
lease and release.) two objects must be attended to: first, to convey the estate according
to the rules of common law; secondly, to raise the use out of the seisin created by the
conveyance. Now, the common law does not admit of a freehold being limited to commence in futuro. See ante, p. 143.
As to the third class, or future or contingent uses, where an estate is limited previously to
a future use, and the future use is limited by way of remainder, it will be subject to the
rules of common law, and, if the previous estate is not sufficient to support it, will be
void. See ante, p. 168.
Future uses have been countenanced, and springing uses restrained, by what is now
firm rule of law,--namely, that if such a construction can be put upon a limitation ill use
as that it may take effect by way of remainder, it shall never take effect as a springing
USE'.
Southcot tiS Stowel, 1 Mod. 226, 237. 2 Mod. 207. Goodtitle tis. Billington, Doug
i5E.-Cmt'TY.

" With r=spees to what shall be said to be a use executed by the statute of 37 Hes
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But one ~l t,:o technical. scruples, which the judges found it hard to get ave".
restored l.t ,Ylth tenfold l~crease.. They held, in the first place, that" no uso
could be limited on a use; (Z) anu that when a man bargains and sells his land
for money, which raises a use by implication to the bargainee, the lirmtation of
(.) Dyer, 105.

VIII. c. 10, or a trust-estate now not executed, it is held that where a use is limited upon a use,
18 vested in him to whom the first use is limited,
Dy. 155. As
where an estate is conveyed to another in these words, .. To 'Y. and his heirs, to the U8~
of him and his heirs, in trust for, or to the use of, R. and his heirs," the use is not executed in R., but in 'Y., and the legal estate is vested in him as trustee, Cas. T. Talb. ItH.
Ibid. 138,139. 2 P. Wms. 14G. 1:30, where E. made a settlement to the use of himself
and his heirs until his then intended marriage, and afterwards to the use of his wife
for life, and after her death to the use of trustees and their heirs during the life of E.,
upon trust to permit him to take the profits, remainder to the first and other sons of
the marriage, &e., remainder to the use of the heirs of the body of E.; it was adjudged
that E. took only a trust-estate for life, for the use to him could not execute upon the
use which was limited to the trustees for his life, and consequently the legal estate for
his life was executed in them by the statute of uses, and the limitation to the heirs of
the body of E. operated as words of purchase, and created a contingent remainder.
Carth. 272, S. C. Comber, 312, 313. 1 Lord Raym. 33. 4 Mod. 380. See also 7 T. R.
:142. Ibid. 438, S. C. Ibid. 433. 12 Ves. S9.
So, where something is to be done by the trustees which makes it necessary for them. to have the [ega.
estate, such as payment of the rents and profits to another's separate use, or of the debts
of the testator, or to pay rates and taxes and keep the premises in repair, or the like,
the legal estate is vested in them, and the grantee or devisee has only a trust-estate. 3
Bos. & Pul. 178, Ii9. 2 T. R.444. 6 T. R.213. 8 East, 248. 12 East, 455. 4 Taunt. 772.
As where lands were devised to trustees and their heirs in trust for A., !\ married woman
and her heirs, and that the trustees should from time to time pay the rents and profits
to A., or to such person as she by any writing under her hand, as well during coverture
as being sale, should appoint without the intermeddling of her husband, who he willed
should have no benefit or disposal thereof; and as to the inheritance of the premises in
trust for such person and for such estates as A. by her will, or other writing under her
hand, should appoint, and, for want of such appointment, in trust for her and her heirs;
the question was, whether this was a use executed by the statute, or a bare trust for the
wife; and the court held it to be a trust only, and not a use executed by the statute. 1
Vern. 415. And again, in a late case where a devise was to trustees and their heirs upon
trust, to permit a married woman to receive the rents and profits during her life jar Iter
own sale and separate use, notwithstanding her coverture, and wit/lOut being in any wise svbjcc:
to the debts or control of her then or after-taken husband, and her receipt alone to be a sufllcient
discharge, with remainder over, it was held that the legal estate was vested in the trustees; for, it being the intention of the testator to secure to the wife a separate allowance
free from the control of her husband, it was essentially necessary that the trustees should
take the estate with the use executed, in order to effectuate that intention; otherwise
the husband should be entitled to receive the profits and defeat the very object which
the testator had in view. 7 Term Rep. G52. See also 5 East, lti2. 9 East, 1. So, where
lands were devised to trustees and their heirs in trust, to payout of the rents and profits
several legacies and annuities, and to pay all the residue of the rents and profits to C., a
married woman, during her life, for her separate use or as she should direct, and after
her death the trustees to stand seised to the use of the heirs of her body, with remainder ..
over, it was held by lord King that the use was executed in the trustees during the life
of C., who had only a trust-estate in the surplus of the rents and profits for life, with a
contingent remainder to the heirs of her body, and that her eldest son would take a~ a
purchasor ; for, by the subsequent words, viz., " that the trust~es should stand s~i.,ed to
the use of the heirs of the body of C.," the me was executed III the persons entitled to
take by virtue thereof; and therefore, there being only a trust-estate in C., and a use
executed in the heirs of her body, these different interests could not unite and incorporate together so as to create an estate-tail by operation of law in C. And he took a difference between the principal case and that of Broughton VS. Langley, (1 Lutw. 814.. 2
Ld. Raym. 873;) for there it was to permit A. to receive the rents and profits for life,
but in the principal case it was a trust to pay over the rents and profits to another, and
therefore the estate must remain in the trustees to perform the will, (8 Vin. 2u2. pI. 19.
I Eq. Ca. Abr. 383, 384:) and this decree was affirmed in. the house of lords. 3.Bro..C,
P 458. See 3 Bos, & Pul. 179. So, where lands were den sed to trustees ~nd their l~elrs
in trust to pa.'! out of the rents and profits, after deducting ra(~, taxes, and repairs, the residue
to C. S. for life and after his decease to the use of the heirs male of the body of C. B..
it is not executed, but the legal estate

,
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a further use to another person is repugnant, and therefore *void.(a)
And therefore on a feoffment to A. and his heirs, to the use of B. and
his heirs, in trust for C. and his heirs, they held that the statute executed only
the first use, and that the second was a mere nullity: not adverting, that the
*336]

(oj 1And. 37, 136.

with remainder over; it was held by lord Thurlow that the use was executed in the
trustees during the life of C. S., who had only a trust-estate for life, and the remainder
in tail was a legal estate which could not unite and incorporate together, and C. S. could
not suffer a valid recovery; for, in order to make a good tenant to the prrocipe, there
must either be a legal estate for life, and a legal remainder in tail, or an equitable estate
for life, with an equitable remainder in tail. 1 Bro. C. C. 75. And also, where lands were
devised to trustees and their heirs in trust, that they should, out of the rents and profits
or by sale or mortgage of the whole, or so much of the estate as should be necessary, rr.ise
a sum sufficient to pay the testator's debts and legacies, and afterwards in trust and to
the use of T. B. for life, with several remainders over, the question was, whether the
legal estate vested in the trustees.
Lord Hardwicke was of opinion that the devise to
the trustees and their heirs carried the whole fee to them, and therefore the estate for
life, as well as the estates in remainder, were merely trust-estates in equity; that part of
the trust was to sell the whole, or a sufficient part, of the estate for the payment of debts
and legacies, which would carry a fee by construction, though the word" heirs" were omitted in the devise, as in 1 Eq. Ca. Abr, lR4; for the trustees must have a fee in the whole
estate to enable them to sell, because, it being uncertain what they may sell, no purchaser
could otherwise be safe; that the only doubt he had was on the case of lords Say and
Seal es. lady Jones, before lord King, and affirmed in the house of lords, as to that
point; but, on examination, that case differed in a material part; and, taking together
all the clauses of that will, it only amounted to a devise to trustees and their heirs during
another's life, upon which a legal remainder might be properly limited. 1 Vez. 143,S. C.
2 Atk. 246, 570. And it was taken for granted in 2 Vez. 646, that a devise to trustees
and their heirs in trust, to pay the rents and profits to another, vested the legal estate in
the trustees. For in general the distinction is, that where the limitation to trustees
and their heirs is in trust to receive the rents and profits and pay them over to A. for life, &c., this
use to A. is not executed by the statute, but the legal estate is vested in the trustees to
enable them to perform the will; but where the limitation is to trustees and their heirs
in trust, to permit and suffer A. to receive the rents and profits for his life, &c., the use is
executed in A., unless it be necessary the use should be executed in the trustees to enable them to perform the trust, as 'in the case of Harton t·s. Harton, above mentioned.
So, in Taunt. 109, the devise being to trustees and their heirs in trust, to pay unto, or permit and suffer the testator's niece to have, receive, and take, the rents and profits for her life, it
was held that the use was executed in the niece, because the words to permit, &c. came
last; and in a will the last words shall prevail. See 1 Eq. Ca. Abr. 383. .As where lands
were devised to trustees and their heirs to the intent and purpose to permit A. to receive the
rents and profits for his life, and after that the trustees should stand seised to the use of
the heirs of the body of A., with a proviso that A., with the consent of the trustees,
might make a jointure on his wife, it was held that this was a use executed in A., and
not a trust-estate; for it would have been a plain trust at common law, and what was a
trust of a. freehold of inheritance at common law is executed by the statute, which mentions the word" trust" as well as .. use;" and the case in 2 Vent. 312, adjudged to the contrary upon this point, was denied to be law. 1 Lutw. 814, 823, S. C. 2 Ld. Raym. 673. 2
Salk. 679. And the same distinction was taken by lord Kenyon in the case of Doe, on
the demise of Woolley vs. Pickard, Stafford summer assizes, 1797, and by Mr, Justice
Lawrence in Jones vs. Prosser, '''orcester spring assizes, 1798.
The statute of uses is not held to extend to copyhold estates, for it is against the nature
of their tenure that any person should be introduced into the estate without the consent of the lord, (Gilb. Ten. 170;) nor to leases for !Icars which are actually in existence at
the time of their being assigned to the use; as where A., possessed of a lease for years,
assigns it to B., to the use of C., all the estate is in B., and C. takes only a trust or equitable estate. But if A., seised in fee, makes a feoffment to the use of B. for a term of
years, the term is served out of the seisin of the feoffee, and is executed by the statute.
It is the same if he bargains and sells the estate of which he is seised in fee for a term
of years Dy. 369, a., and in the margin. 2 Inst. 671.
Nor does the statute of uses extend to cases where the parfy seised to the use and the
~estuy ']lUi use is the same person, except there be a direct impossibility for the use to take
effect at common law. Bac, Law Tracts, 352, 2 ed. 4 1\1. & S. 178. III that case, a release was made to A. and C. and their heirs, habendum to them and their heirs and asaigns as tenants in common, and not as joint-tenants, to the use of them, their heirs and
654
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instant the first use was executed in B. he became seised to tho use of C , which
second use the statute might as well be permitted to execute as it did the first·
and 50 the legal estate might be instantaneously transmitted down throuzh ~
hundred uses upon uses, till finally executed in the last cestus) que usc.sa .A"~in·
.
0
I
as t h eo statute mentions
on 1y such persons as were seised to the usc of others
this was held not to extend to terms of years, or other chattel interests, WhlJrCl,[
the termor is not seised but only possessed j(b) and therefore, if a term of one
thousand years be limited to A., to the use of (or in trust for) B., tho statute
docs not execute this use, but leaves it as at common law.(c) And lastly, (by
more modern resolutions,) where lands are given to one and his heira, in trust
to receive and pay over the profits to another, this use is not executed by the
statute; for the land must remain in the trustee to enable him to perform the
trust.( d)5~
Of the two more antient distinctions the courts of equity quickly availed thornselves. In the first case it was evident that B. was never intended by the parties
to have any beneficial interest; and, in the second, the cestlly que use of the term
was expressly driven into the court of chancer), to seck his rem ody : and therefore that court determined, that though these were not uses which thc statuto
could execute, yet still they were trusts in equity, which in conscience ou~ht to
be performed.(e) To this the reason of mankind assented, and the doctrine of
uses was revived under the denomination of trusts j and thus, by this strict
construction of the courts of law, a statute, made upon great deliberation, and
introduced in the most solemn manner, has had little other effect than to make
'1. slight alteration in the formal words of a conveyance.rj")
*However, the courts of equity, in the exercise of this new jurisdiction,
[*337
have wisely avoided in a great degeeo those mischiefs which made uses
intolerable. The statute of frauds, 29 Car. II. c. 3, having required that every
declaration, assignment, or grant of an)' trust in lands or hereditaments (except
such as arise from implication or construction of law) shall be made in writing
Bigned by the party, or by his written will: the courts now consider a trustestate (either when expressly declared or resulting by such implication) as
(') Bacon'. Law of Deee, 335. Jenk. Ul
(') l'opb.76. Dyer,3W. 2 T. R. 448.
(") 1 l;q. Ca, Aur. 3~ 384.

(.) lIla!. P. C. Zi8.
(I) Vaugh. 50. Atk.591.

assigns, held that A. and C. took as tenants in common. Cro. Car. 230. Jenkins t'S.
Young, ibid. 244. And see Cruise's Dig., title Use, S. 31, et seq.
But, where the purposes of a trust may be answered by giving the trustees a less estate
than a fee, no greater estate shall arise to them by implication, but the uses in remainder limited on such lesser estate so given to them shall be executed by the statute. Doe
d. White vs. Simpson, 5 East, 162. 1 Smith 383. And a devise in fee to trustees, without any specificlimitation to cestuy que trust, the latter takes a beneficial interest in fee.
g T. R. 597. And an express devise in fee to trustees may be cut down to an estate for
life upon an implication of intent. 7 T. R. 433. So where the trustees are to receive
and pay rents to a married woman, upon her death the legal estate is executed in the
person who was to take in remainder. 7 T. R. 654.-CmTTY.
58 It is the practice to introduce only the names of the trustee and the cestuy que trust,
the estate being conveyed to A. and his heirs, to the use of A. and his heirs, in trust for B.
and his heirs; and thus this important statute has been effectually repealed by the
regetition of half a dozen words.-CuRISTIAN.
I should be inclined to think that the case,as expressed by the learned judge. would
be construed a use executed by the statute. In the authority referred to in 1 Eq. Ca.
Abr. 383, the trustees were first to pay legacies and annuities and then to pay over the
surplus to a married woman for her separate use. To prevent a trust from being exeeuted by the statute in cases of this kind, it seems necessary that the trustees should
have some control and discretion in the application of the profits of the estate,-as to
make repairs, or to provide for the maintenance of the cestuy que trust. 1 Bea. 75. 2 T.
R. 444. Where there is no such special circumstance in the grant, it appears to be
equivalent to a direction to the trustees to permit the cestuy que trust to take the profits
of the estate, which is fully established to be a use executed. 1 Eq. Ca.Abr. 383.
But if it is to permit a married woman to take the rents and profits for her separate
use, the legal estate will be vested in the trustees, in order to prevent the husband from
eeceivingthe-u subject to no control. 7 T. R. 652.-CIlRISTIAN
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equivalent to the legal ownership, governed by the same rules of property, and
liable to every charge in equity which the other is subject to in law: and by a
long series of uniform determinations, for now near a century past, with some
assistance from the legislature, they have raised a new system of rationaljuris,
prudence, by which trusts arc made to answer in general all the beneficial ends
of uses, without their inconvenience or frauds. The trustee is considered aR
merely the instrument or conveyance, and can in no shape affect tho estate,
unless by alienation for a valuable consideration to a purchaser without notiee;(g)
which, as cestuy que use is generally in possession of the land, is a thing that
can rarely happen. The trust will descend, may be aliened, is liable to debts,
to executions onjudgmcnts, statutes, and recognizances, (by the eA'}lressprovision
of the statute of frauds,)60to forfeiture, to leases, and other encumbrances, nay,
even to the curtesy of the husband, as if it was an estate at law. It has not
yet indeed been subjected to dower, more from a cautious adherence to some
hasty precedents,(h) than from any well-grounded principle,"
It hath also
been held not liable to escheat to the lord in consequence of attainder or want
of heirs :(i) because the trust could never be intended for his benefit. But let
us now return to the statute of uses.
The only service, as was before observed, to which this statute is now consigned, is in giving efficacy to certain new and secret species of conveyances;
introduced in order to render transactions of this sort as private as possible,
and to save the trouble of making livery of seisin, the only antient conveyance
of corporal freeholds; the security and notoriety of which public investiture
abundantly overpaid the labour of going to the land, or of sending an attorney
in one's stead. But this now has given way to
*338]
*12. A twelfth species of conveyance, called a covenant to stand seised
•
to uses :82 by which a man, seised of lands, covenants in consideration 01
(.) 2 Freem. 43.
(0) 1 Chanco Rep. 2M. 2 P. "ms.

(I) Dard.4111.

Burgess &; Wheat, DU. 32 Goo. II. In Cane.

6tO.

eo But it is held that if a man be cestuy que trust of a term of years, it is not assets
within thi-, statute, for it extends only to a trust of land in fee. 2 Vern. 248. 8 East,
486. 4 B. & A. 684. And see further, 2 Saund. 11, a., n. 17, and note m. by Patteson.CUITTY.
61 It has been decided that, when the legal and equitable estates meet in the same
person, the trust or equitable estate is merged in the legal estate; as if a wife should
have the legal estate and the husband the equitable, and if they have an only child, to
whom these estates descend, and who dies intestate without issue,the two estates having
united, the descent will followthe legal estate, and the estate will go to an heir on the
part of the mother; and thus (which appears strange) the beneficial interest will pass
out of one family into another, between whom there is no connection by blood. Good.
right es. Wells, Doug. HI.
Before the statute of uses there was neither dower nor tenancy by the curtesy of a
use: hut since the statute, the husband has curtesy of a trust-estate, though it seems
strange that the wife should, out of a similar estate, be deprived of dower. See ante, p.
132,n.-CuRISTIA:i.
But this distinction is accounted for by lord Redesdale in 2 Sch. & Lif. 388; and see
2 Saund. 26, note V.-ClllTTY.
The statute 3 & 4 Will. IV. c. 105 gives to widows,whose marriage took place since
December31,1833,dowerout of lands to which their husbands were beneficiallyentitled
III equity for an estate of inheritance.-KERR.
G2 See, in general, 2 Saund, Rep. 42, c. !J(i, b., et seq., and id. index, tit. Covenants. On
the authority of Roe vs. Tranman, it was held in 4 Taunt. 20 that a covenant to stand
raised is good, though the use be a freehold to arise at a future time.
The only considerationswhich will support a covenant to stand seised are blood and
marriage: therefore, if a person covenant to stand seised to the use of a relation and a
stranger, it is said that the whole use will vest in the relation. 2 Roll. Abr. 784,pI. 2 &
1. So where a man covenants to stand seised to the use of himself for life, with remainders over to his relations, and with a power for the tenant for life to make leases,
this power is void, for the lesseeswould be strangers to the consideration of blood. Cro.
•Iac, 181. Crossvs. Faustenaitch. So if a man should covenant to stand seised to the
use of himself for life, with remainders to the use of trustees, (who are not his reiations,) for the purpose of preserving contingent remainders, with remainder to his first
656
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blood or mnrringe that he will stand seised of the same to the use of his child.
wife, or kinsman; for life, in tail, or in fee. Here the statute executes at once
the estate; for the party intended to be benefited, having thus acquired the.
use! is t.hereby p~t at once i?to corporal pO~bessionof t.he land,(k) without ever
seemg It, by a kind of parliamentm-y magie. But this conveyance call only
operate when made upon such weighty and intercstinrr considerations ns those
of blood or marriage.
!:>
13. A thirteenth species of conveyance, introduced by this statute, is that of
a bargain and sale of lands; which is a kind of real contract, whereby the bar.
gainor, for some pecuniary consideration, bargains and sells, that is, contracts
to convey, the lund to the bargainee; and becomes, by such a bargain, a trustee
for, or seised to the use of, the bargainee: and then tho statute!:>
of uses com.
pletes tho purchase ;(l) or, as it hath been well cxpressed.pn) the bargain first
vests the use, and then the statute vests the possession. But as it was foreseen
that conveyances, thus made, would want all those benefits of notoriety which
the common-law assurances were calculated to give; to prevent, therefore,
clandestine conveyances of freeholds, it was enacted in the same session of par.
liament, by statuto 27 Hen. VIII. c. Hi, that such bargains and sales should not
enure to pass a freehold, unless the same be made by indenture, and enrolled
within six months in one of tho courts of Westminster hall, or with tho cusroa
rotulorum of the county. Clandestine bargains and sales of chattel interests, or
leases for years, were thought not worth regarding, as such interests were very
precarious, till about six years before :(n) which also occasioned them to be
overlooked in framing the statute of uses: and therefore such bargains and
sales are not directed to be enrolled. But how impossible is it to *fore- [*3S(
see, and provide against, all the coneequcnccs of innovations! This
.. 1
omission has given rise to
14. A fourteenth epecies of conveyance, viz., by lease and release; first invented
by sergeant Moore, soon after the statute of uses, and now the most common
of any, and therefore not to be shaken; though very gref'.t lawyers (as, particularly, :\Ir. Noy, attorney-general to Charles I.) have formerly doubted its valid.
ity.Co) It is thus contrived
A lease, or rather bargain and sale, upon some
pecuniary consideration, for one year, is made by the tenant of the freehold to
tho lessee or bargainee. Now, this, without any enrolment, makes the bargainor stand seised to tho use of the bargainee, and vesta in the bargainee tho
use of the term for a year; and then the statute immediately invests tho possession.
He therefore, being thus in possession." is capable of receiving a release of tho
(0) Bacon, Use ofthe
<I) ILiJ. 150.
(-)Cro. Joe. t96.

Law, 151.

(") &>e I"ge H2.
(oJ 2 ~Iod. 252.

and other sons in tail, &c., no use would vest in the trustees, because the consideration
does not extend to them. This is a principal reason why covenants to stand seised are
fallen into disuse. 2 Saunders, U. & T. 82.-CmTTY.
It is not by the words, but by the nature of the instrument, that this and the next
species of conveyance-viz., bargain and sale-are to be distinguished; for the words
.. covenant to stand seised to uses" are not essential in the one, nor" bargain and sell"
in the other. For if a man, for natural love and affection, bargain and sell his lands to
the use of his wife or child, it is a covenant to stand seised to uses, and, without enrolment, vests the estate in the wife or child. So if for a pecuniary consideration he rot"e
nallts to stand seised to the use of a stranger, if this deed be enrolled within six months it
iRa good and valid bargain and sale under the statute, and the estate vests in the purchasor. 7 Co. 40, b. 2 Inst. 672. 1 Leon. 25. 1 :h!od. 175. 2 Lev. 10. A bargain and
ealo without enrolment may be construed and act as a grant or surrender, so little are
the words "bargain and seli" necessary to it. 1 Prest. Conv. 38.-ARcnBoLD.
How a covenant to stand seised is to be pleaded, see 3 Salk. 306. 2 Ves. Sen. 253. 2
Saund, 97, b., c. Lutw.1207. Carth.307. 3 Lev. 370. 2 Chitty on Pleading, 4th crt
576.-CPITTY.
•
63 It must be borne in mind that in this and former instances, where it is said the
statute annexes the possession upon the vesting of the use, an actual occupancy or possession of the land is not meant.
•
The effect of the statute is to complete the title of the bargainee, or to giv.e him a
vested interest, hy which his ownership in the estate is as fully confirmed as It would
VOL.1.-42
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freehold and reversion] which, we have seen before,(p) must. be made tc a
tenant in possession: and, accordingly, the next day a release is granted to
him.(q) This is held to supply the place of livery of seisin: and so a conveyanee by lease and release is said to amount to a feoffment.(r)M
15. To these may be added deeds to lead or declare the uses of other more
direct conveyances, as fcoffments, fines, and recoveries: of which we shall speak
in the next chapter: and
16. Deeds of revocation of uses, hinted at in a former page,(s) and founded in
a previous power, reserved at the raising of the uses,(t) to revoke such as were
then declared; and to appoint others in their stead, which is incident to the
power of revocation.(u)
And this may suffice for a specimen of conveyances
founded upon the statute of uses: and will finish our observations upon such
deeds as serve to transfer real property,"
(p) Page 324.
(f) lie. Appendix, NO II. ~ 1, 2(rl Co. Litt. 270. Cro. Jac. 00l.

(.) Page 335.
(.) 8ee Appendix, NO II. page xl.
(M) CO.Litt. 237.

have been, according to the common law, by livery and seisin. Mr. Preston, in his
Conveyancing, vol, 2, page 211, has discussed and explained this subject with his usual
ability. See also Cruise, Dig. index, Lease and Release. See also the opinion of Mr,
Booth in Cases and Opinions, 2 vol. 143 to 149, tit. Reversions, edit. 1791. .As to the
effect of a conveyance by lease and release of a reversion expectant on a term, and the
mode of pleading such a conveyance, see Co. Litt. 270, a. n. 3. 4 Cruise, 199, and 2
Chitty on Pleading, 4th ed. 578, note e.-CHITTY.
&! But the lease for a rear is now rarely or ever actually made, as it has been
enacted
by statute 4 Vict. c. 21, s. 1, that every deed of release which shall be enacted after the
15th of ~Iay, 1841, and which shall be expressed to be made in pursuance of this act,
shall be as effectual for the purposes therein expressed-and
shall take effect as a conveyance to uses or otherwise, and shall operate in all respects, both at law and equityas if the releasing party or parties who shall have executed the same had also executed
in due form a lease for a rear, although no such deed shall be executed.
And by s. 2,
the recital or mention of a lease for a year, executed before the passing of this act, is to
I.e evidence of the execution of such lease for a year. The effect of this act, therefore,
ill to dispense with the lease for a year; and a release operating by virtue of the act will
have the same effect as lease and release. It is to be observed, however, that a lease for
u year may still be employed if the parties desire it. Since the statute 8 & 9 Vict. c.
106, the grant has been usually preferred, and is now the assurance most commonly
adopted for the conveyance as well of corporeal as of incorporeal hereditaments.-STEWART.
M Mr. Ritso, among his other grounds of complaint against Blackstone, states that he
does not with sufficient distinctness explain the difference between droiturel and tortious
conveyances.
Droiturel conveyances are of the right only, and not of the possession, and are either
primary or secondary. Of the first description are all original conveyances of things
which lie only in grant and not in livery, and of which no visible possession can be delivered, as advowsons, rents, commons, reversions, and other incorporeal hereditaments.
Those of the second class are where there is already such subsisting privity of estate between the parties that any further delivery of possession would be vain and nugatory,
as in the case of release, confirmation, and surrender.
Conveyances which are thus
made can be evidently no other than droiturel,-that
is to say, they cannot enure to
pass more than may be innocently or rightfully conveyed; for the transfer of a right
'becomes a mere nullity when exercised beyond the subsisting right to transfer: 1IC/IW
poteet plus juris ad alium transferre quam ipse habet. On the other hand, all original or primary conveyances which are wrongfully made of things in livery, as of lands 01' tenements, (of which the corporal possession is made over by the act of livery of seisin,
without any reference to the right.) are said to be tortious. Thus, if .A.,tenant in tail,
leases to C. for life, remainder to D. in fee, the discontinuance is in fee; for both estates
are created by one and the same livery. But if .A., having leased to C. for his life, had
afterwards granted the reversion to D. in fee, the discontinuance would have been then
for life only, and not in fee: for the reversion lies in "grant," and not in "livery." .And
so it is of a bargain and sale enrolled, a lease and release, a·covenant to stand seised,
and the like. They are all of them droiturel or innocent conveyances, because they
operate upon the right only, and not by transmutation of the possession, and consequently can convey no more than may be rightfully and lawfully conveyed. Co. Litt,
'In. b., 309, b.
Age.:n,if tenant in tail makes a feoffment it is a discontinuance, because the fecffor'1l
65S
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*Before wu coi.clude, it will not be improper to subjoin a fl w remarks [*340
upon such deod~ as are used not to convey, but to charge or encumber,
lands, and to discharqe them again: of which nature are obligations or bonus,
recognizances, and defeazances upon them both."
~. An obligation, or bon~,.is a deed(v) whereby the obligor obliges himself, 1. 8
heirs, executors, and ndministrators, to pay a certain sum of money to another
at a day appointed, If this be all, the bond is called a single one, simplex obligatio: but there is generally a condition added, that if the obligor docs somo
particular act, the obligation shall be void, or else shall remain in full force: as
payment of rent; performance of covenants in a deed; or repayment of a
principal sum of money borrowed of the obligee, with interest, which principal
sum is usually one-half of the penal sum specified in the bond. In case this
condition is not performed, the bond becomes forfeited, or absolute at law, and
charges the obligor, while living; and after his death the obligation descends
upon his heir, who (on defect of personal assets) is bound to discharge it, provided he has real assets by descent as a recompense. So that it may be called,
though not a direct, yet a collateral, charge upon the lands." How it affects the
personal property of the obligor will be more properly considered hereafter."
If the condition of a bond be impossible at the time of making it, or be to
do a thing contrary to some rule of law that is merely positive, or be uncertain,
1)1' insensible, thc condition alone is void, ami the boud shall stand single, nnd
unconditional; for it is the folly of the obligor to enter into such an obligation,
from which he can never be released. If it be to do a thing that is malum in se,
the obligation itself is void : for the whole is an unlawful contract, and the
obligee shall take no advantage from such a transaction. And if the condition
be possible at the time of making it, and afterwards ""becomesimpossible [*341
by the act of God, the act of law, or the act of the obligee himself, there
.
the penalty of the obligation is saved; for no prudence or foresight of tho
obligor could guard against such a contingency.ue)
On the forfeiture of the
bond, or its becoming bingle, the whole penalty was formerly recoverable at law:
but hero the courts of equity interposed, and would not permit a man to take
(.) See Appendix, N° Ill. page xiii.

(w)

Co. Litt. 2011.

estate is created by livery of seisin, and is of a greater quantity of estate than can be
lawfully carved out of an estate-tail. But if the tenant in tail is disseised, and releases
in fee to the disseisor, albeit the fee is not his to release, yet it is no discontinuance; for
there is no transmutation of the possession or freehold by the release, but only a trausfer
of the right. Co. Litt. -12,a., 212, a. Ritso's Introd. l02.-SIiARSWOOD.
fIG A bond is here erroneously classed among deeds which charge lands.
It has no such
effect at law, either before or after the death of the obligor. It merely creates a debt
which binds the heirs of the obligor (if heirs are named in the instrument) to the
extent of the value of the real assets descended to them; but it does not bind the
lands themselves, either in the hands of the obligor, or in those of his heirs, or of a
purchaser from either of them. In equity, indeed, under the doctrine of tacking and
after the death of the obligor, a bond may have the effect of imposing an additional
charge upon land already charged.-SwEET.
&1 If in a bond the obligor binds himself
without adding his heirs, executors, and adminu
traiors, the executors and administrators are bound, but not the heir, (Shep. Touch. 3m;)
for the law will not imply the obligation upon the heir. Co. Litt. 20g, a. A bond docs
not seem properly to be called an encumbrance upon land; for it does not follow the
land like a recognizance and a judgment; and even if the heir-at-law alienes the land,
the obligee in the bond by which the heir is bound can have his remedy only against
the person of the heir to the amount of the value of the land; and he cannot follow it
when it is in the possession of a bona fide purchaser. Bull. N. P. Ij5.-ClIRISTIA~.
M Obligees may now, under
the statute II Geo. IV. and 1 ·W. IV. c. 47, ma~ntain an
action of debt against the hpirs or devisees of obligors, though such heirs or devisees may
have aliened the lands or hereditaments descended or devised to them before process
sued out against them; and the)" are answerable for the bond debts of their ancestors
or devisors to the value of the land so descended or devised. And now, by the 3 and 4
W. IV. c. 104, it is enacted that, when any person shall dip seised of any real estate,
Nhether freehold or copyhold, the same shall be assets for the payment of all his jlll't
debts. as well due on simple contract as on speciulty.e-Srswxur.
0511
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more than ill conscience he ought; viz., his principal, interest, and expenses, in
case the forfeiture accrued by non-payment of money borrowed; the damages
sustained, upon non-performance of covenants and the like. And the like practice having gained some footing in the courts of law,(x) the statute 4 & 5 Anne,
e. 16, at length enacted, in the same spirit of equity, that, in case of a bond conditioned for the payment of money, the payment or tender of the principal sum
due, with interest and costs, even though the bond be forfeited and a suit commenced thereon, shall be a full satisfaction and discharge,"
2. A recognizance is an obligation of record, which a man enters into before
some court of record or magistrate duly authorized,(y) with condition to do some
particular act; as to appear at the assizes, to keep the peace, to pay a debt, or
the like. It is in most respects like another bond: the difference being chiefly
this: that the bond is the creation of a fresh debt or obligation de novo, the
recognizance is an acknowledgment of a former debt npon record; the form
whereof is, "that A. B. doth acknowledge to owe to our lord the king, to the
plaintiff, to C. D., or the like, the sum of ten pounds," with coudition to be void
on performance of the thing stipulated: in which case the king, the plaintiff,
C. D., &c. is called the recognizee, " is cui coqnoscitur j" as he that enters into the
recognizance is called the cognizor, " is qui cognoscit." This, being either cortificd to or taken by the officer of some court, is witnessed only by the record
of that court, and not by the party's seal: so that it is not in strict propriety a
*349] deed, though the effects of it are greater than a *common obligation,"
being allowed a priority in point of payment, and binding the lands of
the cognizor, from the time of enrolment on record.Iz)"
There are also other
recognizances, of a private kind, in nature of a statute staple, by virtue of the
statute 23 Hen. VIII. c. 6, which have been already explained,(a) and shown to
be a charge upon real property.
3. A defeasance, on a bond, or recognizance, or judgment recovered, is a condition which, when performed, defeats or undoes it, in the same manner as a
defeazance of an estate before mentioned. It differs only ffrom the common
condition of a bond, in that the one is always inserted in the deed or bond itself,
the other is made between the same parties by a separate, and frequently a subsequent, deeu.(b) This, like the condition of a bond, when performed, discharges
and disencumbers the estate of the obligor.
These arc the principal species of deeds or matter in pais, by which estates
may be either conveyed, or at least affected. Among which the conveyances
(0) 2 Kob. 553, 555. Salk. 596, L97. 6 Mod. 11, 60, 101.
(,) Bro • .Abr. tit. Tect>gnizatlce, 8-11.
(.) Stat. 29 Car. II. c. 3. See page 161.

(a)
(6)

See page 160.
Co. Litt, 237. 2 Saund. 47.

69 If a. bond lie dormant for twenty years, it cannot afterwards be recovered;
for the
law raises a presumption of its having been paid, and the defendant may plead solvit Old
diem to an action upon it. 1 Burr. 434. 4 Burr. 1963. And in some cases, under particular circumstances, even a less time may found a presumption. 1 T. R. 271. Cowp.
109. This length of time, however, must be understood as only raising a presumption,which presumption of course may be rebutted by evidence on the part of the plaintiff.
-ARCHBOLD.
TO A recognizance has priority in point of payment over a common obligation;
but a
judgment or decree (not being a mere interlocutory decree) takes place of a recognizanee, Littleton V8. Hibbins, Cro. Eliz. 793. Searle V8. Lane, 2 Freern. 10·1. S. C. 2
Vern. 89. Perry V8. Phelips, 10 Ves. 34. Between decrees and judgments, the right to
priority of payment is determined by their real priority of date, without regard to the
legal fiction of relation to the first day of term. Darston 118. Earl of Oxford, 3 P. Wms.
401, n. Joseph 118. Mott, Prec. in Cha. 79. Morrice es, Bank of England, 3 Swanst.5i7.

-CHITTY.
11 A recognizance not enrolled will be considered as an obligation or bond only, but,
being scaled and acknowledged, must be paid as a debt by specialty. Bothomly 118. Lord
Fairfax, 1 P. Wms. 340. So C. 2 Vern, 751. If enrolment is allowed by special order,
after the ploper time has elapsed, this, for most purposes, makes the recognizance
effectual from the time of its date; but should the cognizor, between the date and the
enrolment of the recognizance, have borrowed money on a judgment, the judgmentcreditor will be allowed a preference. Fothergill V8. Kendrick, 2 Vern. 23-l.-CHITTT.

66C

OF THING~.

JUAP.21.1

312

to uses are by much the most frequent of any: though in these there is eertniuly
one palpable defect, the want of sufficient notoriety; so that purchasers 01' CI'Oditors cannot know, with auy absolute certainty, what tho estate, and tho title
to it, in reality are, upon which they arc to layout or to lend their money. In
the antiont feodal method of conveyance, (by giving corporal seisin of the lunds.)
this notoriety was in some measure answered; but all tho advantages resuluuo
from thence are now totally defeated by tho introduction of death-bed dovibe~
and secret conveyances: and there has novel' been yet any sufficient guard provided against fraudulent charges and encumbrances, since the disuse of the old
Saxon ?ustom of t~'ansacting all conveyances at tho county court, and entering a
memorial of them III the chartulary or leger-book of some adjacent monastery;(c)
and the failure of the general register established by king Richard tho [*343
First, for the starrs or mortgages made to *Jews, in the capitula de Judais, of which IIoveden has preserved a eopy_ IIow fhr the establishment of :1
like general register, for deeds, and wills, and other acts affecting real property,
"Wouldremedy this inconvenience, deserves to bo well considered. In Scotland
every act and event, regarding the transmission of property, is regularly entered
on record.( d) And some of our own provincial divisions, particularly the extended county of York, and the populous county of Middlesex, have prevailed
with the legislature(e) to erect such register in their several districts. But,
however plausible these provisions may appear in theory, it hath been doubted
by very competent judges, whether moro disputes have not arisen in those
counties by the inattention and omissions of parties, than prevented by the uso
of registera."

CHAPTER XXI.
OF ALIENATION

BY lIIATTER

OF RECORD.

ASSURANCES
by matter of record are such as do not entirely depend on the act
or consent of the parties themselves: but the sanction of a court of record is
called in to substantiate, preserve, and be a perpetual testimony of tho transfer
of property from one man to another; or of its establishment, when already
transferred.
Of this nature are, 1. Private acts of parliament. 2. The king's
grants. 3. Fines. 4. Common recoveries.
r. Private acts of parliaments are, especially of late years, become a very com(.) Hlckes, Inssertat. EJ'Utnrar. 9.
(d) Dalrymple on Feodal Propsrty, 26:!,&.e.

(.) Etat.2 .t 3 Anne, c. 4. 6 Anue, e.35.
8 GeD.II. e. 6.

7 Anne, Co 20

12 By the register-acts, a registered deed shall be preferred to a prior unregistered deed,
yet it has been decreed by lord Hardwicke, if the subsequent purchaser by the registered
deed had previous notice of' the unregistered one, he shall not avail himself of his deed,
but the first purchaser shall be preferred. I Ves. Sen. G4.-CIIRISTIAY.
1 Sec, in general, Com. Dig. Parliament,
R. 7. Bac. Abr. Statute, F. Vin. Abr. Statute,
E.2. Cruise, Dig. title, 33, 4 vol, 509; and see ante, 1 book, 181, et seq. as to making them,
and id, 59 and 85 to 92; and, as to the construing them, Co. Litt. by Thomas, 1 vol. 27
to 34.
Whero a private act is obtained by a tenant in tail, it will bar the estate-tail and all
remainders, and the reversion depending on it, although the persons in remainder or
reversion should not give their consent to the act, (2 Cas. & Op. 400. 4 Cru. Dig. 520,)
and although the rights of the remainderman were not excepted in the saving. Ambl.
697. But where a tenant for life enters into an agreement to convey the fee-simple, and
a private act is passed for establishing such agreement in which is a saving of the rights
of all persons not parties to the act, it will not affect the persons entitled to the remainder expectant on the life-estate. 3 Wils, 483. Private acts are construed in the same
manner as common-law convcyances ; and therefore, when any doubt arises as to the
construction of a private act, the court will consider what was the !lbject and intenti.on
of the parties in obtaining the net, and endeavour, if possible, to give effect to that Illtention
4 Cru. Dig. 526, et vid. supra. 2 T. R. 701. It has been already observed that
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mon mode of assurance. For it may sometimes happen that, by the ingenuity
of some, and the blunders of other practitioners, an estate is most grievously
entanglcd by a multitude of contingent remainders, resulting trusts, springing
uses, executory devises, and the like artificial eontrivanecs; (a confusion" unknown to the simple conveyances of the common law;) so that it is out of the
power of either the courts of law or equity to relieve the owner. Or it may
sometimes happen, that by the strictness or omissions of family-settlements,
thc tenant of the estate is abridged of some reasonable power, (as letting leases,
making a jointure for a wife, or the like,) which power cannot be civen him by
the ordinary judges either in common law or equity. Or it may te necessary,
in settling an estate, to secure it against the claims of infants or other persons
under legal disabilities; who arc not bound by any judgments or decrees of the
*345] ordinary courts of justice.
In these, or other cases of *the like kind,
the transcendent power of parliament is called in, to cut the Gordian
knot; and by a particular law, enacted for this very purpose, to unfetter an
estate; to give its tenant reasonable powers; or to assure it to a purchaser,
against the remote or latent claims of infants or disabled persolls, by settling a
proper equivalent in proportion to the interest so barred." This practicc was
carried to a great length in the year succeeding the restoration; by setting
aside many conveyances alleged to have been made by constraint, or in order to
screen the estates from being forfeited during the usurpation.
And at last it
proceeded so far, that, as the noble historian expresses it, (a) every man had
raised an equity in his own imagination, that he thought was entitled to prevail
against any descent, testament, or act of law, and to find relief in parliament:
which occasioned the king at the close of the session to remark,(b) that the good
old rules of law arc the best security; and to wish, that men might not have
too much cause to fear that the settlements which they make of their estate,
shall be too easily unsettled when they are dead, by the power of parliament.
Acts of this kind are however at present carried on, in both houses, with great
deliberation and caution; particularly in the house of lords they are usually
referred to two jud~es to examine and report the facts alleged, and to settle all
technical forms. Nothing also is done 'without the consent, expressly given, of
all parties in being, and capable of consent, that have the remotest interest in
the matter: unless such consent shall appear to be perversely and without any
reason withheld. And, as was before hinted, an equivalent in money or other
estate is usually settled upon infants, or persons not in esse, or not of capacity
to act for themselves, who are to be concluded by this act. And a general saving
is constantly added, at the close of the bill, of the right and interest of all per·
sons whatsoever; except those whose consent is so given or purchased, and who
are therein particularly named: though it hath been holden, that, even if such
!Savingbe omitted, tho act shafl bind none but the parties.(c)
CA)Lord CJar. Contin. 1Gl.

('J IbId. 163.

Co)Co. 138. Godb.1T1.

a saving in an act which is repugnant to the body of the act is void, (ante, 1 book, 89.
1Co. 4i, a.;) and, in like manner, it is held that the general saving clause in a private
act will not control the provisions in the body of the act, but must be so expounded as
to be consistent therewith, or else be void. 2 Vern. 711. Riddle VB. White, 4 Gwill.
138i. A private act may be relieved against if obtained upon fraudulent suggestions,
(2 BI. Com. 34ft
2 Harg, per argum. 392. Canc. 8, 17i3.
M'Kenzie VB. Stuart, Dom,
Proc. li54. Biddulph vs. Biddulph, 4 Cru. Dig. 549;) and it has been held to be void
if contrary to law and reason, (4 Co. 12,) and no judge or jury is bound to take notice
of it unless the same be specially pleaded. But see ante, book I, p. 86. As to the distinctions between public and private acts, see ibid.; and as to the mode of passing
private bills, and the standing orders of the house of lords relating thereto, see 4 Oru.
Dig. 516, 5li, 518, 5fi1-563. As to the mode of pleading a private act of parliament,
see 2 Chitty on Pleading, 4 ed, 579.-CIIlTTY.
2 Tenants fllr life sometimes obtain private acts of parliament to enable them to charge
the inheritance for the amount of necessary repairs and improvements, which must
enure to the benefit of the remainderman and reversioner. But parliament, of course,
is the judge whether tho proposed repairs and improvements are adequately beneficial
to the amount to be charged upon the estate. As to the forms to be observed in the
passing of private statutes, see ante, 1 book, 181, et teq.-CHITTY.
662
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*.A law thus mad.e, though it binds all parties to the bill, is yet looked
*",
upon rathe~ as a private eonveyanee, than as the solemn act of the legis- [u-lli
!ature. ~t IS not ther.efore allowed to be a public, but a mere private stntutc ; it.
IS not printed or published among the other laws of the session : it hath been
relieved against, when obtained upon fraudulent su(rrrestions;(d) it hath been
holden to be void! if cOI?trary to law and reaSOll;(e)s"'alld no judge or jury is
bound to take ~otICe of It, unless the same be specially set forth and pleaded to
them. It rcmams however enrolled among the public records of the nation, to
be forever preserved as a perpetual testimony of the conveyance or asauranee
so made or established.'
(") Iuchardson II. Hamilton, Osne, 8.lan.l'73.
&1e es, ~tu.ut, nom. P,oc.13 :lI.uch,116-1.

:IIcKen·

('J -i Rep.

I:!.

s It is easy enough to understand that, as to private acts, the courts adopt the construction that no merely general language shall extend to affect the right or title of strangers
to the act, nor receive an interpretation which shall make it unreasonable or unjust. It.
is not 80 easy to understand how a.ny act of king, lords, and commons public and prjrate, can be declared void because contrary to reason and law. See ~ol. 1, p. (l1, and
note. The authority here relied on is Lord Cromwell es, Denny,4 Rep. 12, which was an
action of scandalum magnatum upon the statute 2 Ric, II. c. 5. The plaintiff' in his count had
misrecited the statute, so as to make it provide that whoever should act contrary to the
prohibitions of the statute should incur the penalty. The judges thought that this
meant that the innocent should be punished, and arrested the judgment on account of
the misrecital. It was argued that the statute 2 Ric. II. c. 5 was a private act, of which
the judges could not take notice without pleading, and they must receive it as recited.
But, in answer to this, it was resolved by the court that the statute 2 Ric. II. c. 5 was
not a private but a public statute. This resolution entirely disposed of the case. It is
true, another resolution is added, that if it were a private act, and such as alleged by the
plaintiff, it would be contrary to law and reason, and therefore void. This second resolution, founded on a mere supposition, can only be regard ed as a mere extrnjudicial dictum.
There is no case in which an act of parliament, public or private, has ever been declared
void as contrary to law and reason. The act itself must be the highest evidence of what
is law; and it is plainly not competent for any court to set up its reason against the
reason of the highest authority in the land. No man can doubt the power of parliament
to repeal or alter Magna Chart., ; and if they can alter the constitution of either house,
or change the succession of the crown, as they have done, surely their power over 1\
mere private estate must be without limit. In the United States, the bills of righta
contained in the various State constitutions impose real and effective limitations upon
legislation; and an act may be declared void, not because it is against reason, but because it is in violation of the constitution. In most, if not all, these bills of rights is
contained the provision that no man can be deprived of his property unless by the judgment of his peers or the law of the land; and by "law of the land" is meant some general
law establishing a rule for the community at large. Property can only be taken for a
public use, and that upon compensation made. It is not competent to the legislature to
take the property of A. and give it to B. Hoke vs. Hdnderscn, 4 Devereux, N. C. Rep, 1
Jones's Heirs vs. Perry et al. 10 Yerger, 5(l. In the matter of John and Cherry Streets.
I(l Wendell, 659. Wilkinson vs. Leland et al. 2 Peters, 627. Norman vs. Heist, 5 W. &:
S. 171. Private acts of the legislature are, however, frequently obtained to enable trustees to convert real into personal property, or, in general, to change investments; and
such acts have been held to be constitutional and valid. Norris V.'I. Clymer, 2 Barr, 277.
In these cases a change of the subject-matter, for the benefit of all interested, is effected,
but no change in the right or title of any of the parties. 'Vhenever such a change has
been attempted, the act has been declared unconstitutional and void. Norman vs. Heist,
5 W. & S. 171. Bumberger 1IS. Clippinger, 5 W. & S. 311. Rogers vs. Smith, 4 Barr, (l3.
Brown vs, Hummel, 6 Barr, 86.--SUARSlI"OOO.
'A recent statute (19 & 20 Vict. c. 120) will probably render private acts of parliament
much less frequent than they have hitherto been. This act empowers the court of chancery, with the consent of certain parties interested, to authorize leases and sales of ~cttI~d
estates. When there is a tenant in tail of full age, the consent of such tenant m t~ll,
and the first of them, if more than one, and of all persons in existence having beneficial
interests prior to the estate-tail, and of all trustees having interests in behalf of unborn
chil.dren prior to the estate-tail, is necessary. In all other cases, ~ll I?eThonsw~at..,oever
having beneficial interests under the settlement, and trustees having interests III ~ehalf
of unborn children, are required to consent. An order may, however, be made WIthout
consent, saving the rights of non-consenting parties. No application cu!l be made under
the statute when a similar application has been already rejectea oy parliament; nor may
6G3
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II The king's grants are also matter of public record. For as St. Germyn
eaYI:I,(f)the king's excellency is so high in the law, that no freehold may be
given to the king, nor derived from him but by matter of record. And to this
end a variety of offices arc erected, communicating in a regular subordination
one with another, through which all the king's grants must pass, and be transcribed and enrolled; that the same may be narrowly inspected by his officers,
who will inform him if any thing contained therein is improper or unlawful to
be granted. These grants, whether of lands, honours, liberties, franchises, or
aught besides, are contained in charters, or letters-patent, that is, open letters,
litera: patentee: so called because they arc not scaled up, but exposed to open
view, with the great seal pendant at the bottom; and are usually directed or
addressed by the king to all his subjects at large. And therein they differ from
certain other letters of the king, scaled also with his great seal, but directed to
particular pcrsons, and for particular purposes: which therefore, not being
proper for public inspection, arc closed up and scaled on the outside, and are
thereupon called writs close, litera: clausce, and are recorded in the close-rolls, in
the same manner as the others are in the patent-rolls.
Grants or letters-patent must first pass by bill: which is prepared by the
*347] attorney and solicitor general, in consequence *of a warrant from the
crown; and is then signed, that is, subscribed at the top, with the king's
own sign manual, and scaled with his privy signet, which is always in the custody
of the principal secretary of state; and then sometimes it immediately passes
under the great seal, in which case the patent is subscribed in these words, "per
ipsum regem, by the king himself."(g) Otherwise the course is to carry an extract
of the bill to the keeper of the privy seal, who makes out a writ or warrant
thereupon to the chancery; so that the sign manual is the warrant to the privy
seal, and the privy seal is the warrant to the great seal : and in this last case tho
patent is subscribed, "per breve de privato siqillo, by writ of privy seal."(h)5 But
there arc some grants which only pass through certain offices, as the admiralty
or treasury, in consequence of a sign manual, without the confirmation of either
the signet, the great, or the privy seal.
The manner of granting by the king docs not more differ from that by a subject, than the construction of his grants, when made. 1. A grant made by the
king, at the suit of the grantee, shall be taken most beneficially for the king, and
against the party; whereas the grant of a subject is construed most strongly
against the grantor. Wherefore it is usual to insert in the king's grants, that they
are made, not at the suit of the grantee, but" ex speciali gratia, certa scientia, et
mero motu regis;" and then they have a more liberal construction.(i) 2. A subjcct's grant shall be construed to include many things, besides what are expressed, if necessary for the operation of the grant. Therefore, in a private
grant of the profits of land for one year, free ingrcss, egress, and regrcss, to cut
and carry away those profits, are also inclusively granted :(j) and if a feoffment
of land was made by a lord to his villein, this operated as a manumission ;(k)
for he was otherwise unable to hold it. But the king's grant shall not enure to
any other intent than that which is precisely expressed in the grant. As, if he
*348] grants land to an alien, it operates nothing; for *such grant shall not
also enure to make him a denizen, that so he may be capable of taking
(I) Dr. and Stud. b. 1, d. 8.
(.) 9 Rep. 18.
(l) IbId. 2 Inst, 555.

(I>Finch. L. 100. 10 Rep. 112
(i) Co Lltt. M.
(l) Lltt. ~ 206.

'be court authorize any act which would not have been authorized by the settler. The
working of this act remains to be seen. In many of the more usual cases of difficulty
vrising from the accidental omission in settlements of powers of sale or of powers to grant
leases, the statute may be found to provide a simple and inexpensive remedy.c-Ksaa.
~But now, under the statute 14 &, 15 Vict. c. 82, which abolished the offices of the
clerk of the signet and privy seal, a warrant under the sign manual may be addressed
·w the lord chancellor, commanding him to cause letters-patent to be passed under the
great seal. This warrant must be prepared by the attorney or solicitor general, setting
forth the proposed letters-patent, and must be countersigned by one of the principel
IAC"etaries of state, and sealed with the privy sea1.-KERR.
G!)(
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b~ grant.(l) 3. ~hen i~ app~ars, from tho face of the grant, that the king is
mistaken, or deceived, either III matter of filet or matter of law, as in enso of
false suggestion, misinformation, or misrecital of former "rants; or if his OWl:
title to the thing granted be different from what he suppos~s; or if the grant be
informal; or if he grants an estate contrary to the rules of law: in any of these
cases tho grant is absolutely void.(m) For instance; if tho king grants lauds
to one and his heirs male, this is merely void: for it shall not be an ostate-tail,
because there want words of procreation, to ascertain tho bodv out of which
the heirs shall issue: neither is it a fee-simple, as in common grailts it would bo;
because it may reasonably be supposed, that the king meant to give no more
than an estate-tail :(n) the grantee is therefore (if any thing) nothing more than
tenant at wilL(o) And to prevent deceits of the king, with regard to tho value
of the estate granted, it is particularly provided by tho statute 1 Hen. IV. c. G,
that no grant of his shall be good, unless, in tho grantee's petition for thorn,
express mention be made of the real value of the lands.
U!. ,Vo are next to consider a vory usual species of assurance, which is also
of reeord ; viz., a fine of lands and tenements. In which it will be necessary
to explainj L The nature of a fino; 2. Its several kinds; and 3. Its force and

effect.
1. A fino is sometimes said to be a feoffment of record:(p) though it might
with more accuracy be called an acknowledgment of a feoffment on record.
By which is to be understood, that it has at least tho same forco and effect with
a feoffment, in the conveying and assuring of lands: thouzh it is ono of those
methods of transferring estates of freehold by the common law, in which livery
of seisin is not necessary *to be actually given; tho supposition and [*349
acknowledgment thereof in a court of record, however fictitious, inducing
an equal notoriety. But, more particularly, a fine may bo described to be an
amicable composition or agreement of a suit, either actual or fictitious, by lcuve
of the king or his justices: whereby the lands in question become, 01' are
acknowledged to be, tho right of one of the parties.(q) In its original it was
founded on an actual suit, commenced at law for recovery of the possession of
land or other hereditaments; and the possession thus gained by such COIllposition was found to bo so sure and effectual, that fictitious actions were,
and continue to be, every day commenced, for the sake of obtaining tho same
security •
.A. fine is so called because it puts an end, not only to the suit thus commenced, but also to all other suits and controversies concerning tho samo
matter. Or, as it is expressed in an ancient record of parliament,(r) 18 Edw. I.,

"]{on in regno Anqlice providetur, vel est, aliqua securitas major vel solennior, per
quam aliquis statum certiorem haberepossit, neque ad statum suum verijlcandum aliquod solennius testimonium producere, quam finem. in curia domini regis leoatum: qui
quidem finis sic vocatur, eo quod finis et consummaiio omnium placitorum esse debet, et
hac de causa prooidebaiur:" Fines indeed are of equal antiquity with the first
rudiments of the law itself; are spoken of by Glanvil/s) and Bracton(t) in tho
reigns of Henry II. and Hen. III. as things then well known and long established; and instances have been produced of them even prior to the Norman
invasion.eu) So that the statute 18 Edw. I., called modus leoandi fines, did not
give them original, but only declared and regulated the manner in which they
should be levied or carried on. And that is as follows:
L The party to whom tho land is to be conveyed or assured, commences
an action or suit at law against the other, *generally an action of [*350
eovenant,(v) by suing out a writ of prcecipe, called a writ of covenant:(w)
the foundation of which is a supposed agreement or covenant, that the on
(I) Bro. Abr. tit. l'utent, 62. Finch, L.110.
(-)Freem.li2.
(-) Finch, 101, 102.
(I) Bro. Abr. tIt. EttaU.!, 34; tit. P<lllnll, lOt.
DRT.4.'>.
.) Co. Lltt. 50.
t} Ibid, 120.
~r) 2 Roll. ~br. 13.

L. 8. Co 1.
(.) L. 6. t. 5, c. ZS.
Plowd. 369.
A fine may nlso be levied on a writ or .........., or tear
rantui chartu., or de conmdudinibtu d .tnit&U. }'Joch I,
2;8.
(") See Appendix, lI'o. IV. ~ 1.
(I)

Dyer. 2;0.

(0)
(I)

J
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shal: convey the lands to the other; on the breach (If which agreement thu
action is brought. On this writ there is due to the king, by antient prerogative, a primer fine, or a noble for every five marks of land sued for; that
is, one-tenth of the annual value.(x) The suit being thus commenced, then
follows,
•
2. The liccntia concordandi, or leave to agree the suit.(y) For, as soon as the
action is brought, the defendant, knowing himself to be in the wrong, is supposed to make overtures of peace and accommodation to the plaintiff. Who,
accepting them, but having, upon suing out the writ, given pledges to prosecute
his suit, which he endan~ers if he now deserts it without license, he therefore
applies to the court for leave to make the matter up. This leave is readily
granted; but for it there is also another fine due to the king by his prerogative,
which is an antient revenue of the crown, and is called the king's silver, or
sometimes the post fine, with respect to the primer fine before mentioned. And
it is as much as the primer fine, and half as much more, 01 tcn shillings for
cvery five marks of land i that is, three-twentieths of the supposed annual
value.(z)
3. Next comes the concord, or agreement itself,(a) after leave obtained from
thc court: which is usually an acknowledgment from the deforeinnts (or those
who keep the other out of possession) that the lands in question arc the right
of the complainant.
And from this acknowlcdgment, or recognition of right,
*351] the party levying the fine is call cd the *cognizor, and he to whom it is
levied the cognizee. This acknowledgment must be made either openly
in the court of common pleas," or before the lord chief-justice of that court; OJ
else before one of the judges of that court, or two or more eommissioners
in the country, empowered by a special authority called a writ of dedimus
potestatemr which judges and commissioners are bound, by statute 18 Edw. I.
st. 4, to take care that the cognizors be of full age, sound memory, and out
of prison .• If there be any feme-covert among the cognizors, she is privately
examined whether she does it willingly and freely, or by compulsion of her
husband.
By these acts all the essential parts of a fine are completed: and, if the
cognizor dies the next moment after the fine is acknowledged, provided it bo
subsequent to the day on which the writ is made returnable,(b) still the fino
shall bc carried on in all its remaining parts: of which the next is,
4. The note of the fine iCC) which is only an abstract of the writ of covenant,
and the concord; naming the parties, the parcels of land, and the agrecment.
{Zl2 Inat, 611.
(. Appendix, No. IV. ~ 2. In the tunes of strict feodal
JurisdIctIOn, if a Ta"""l had commenced a sult in the lord'.
court, h. couid not abandon it WIthout leave, lest the lord
should be deprived of hIS perquisrtes for deciding the cause,
Robertson, Cha. V. I. 31.

(') 6 Rep. 39. 2 Inst, 611. Stat. 32 Goo. II.
'.) AppendIX, No. IY. ~ 3.
a) Comb. 71.
\.) Appendlx, No. IV. ~ 4.

Co

U.

S All fines acknowledged in Westminster must be acknowledged before a judge or n
serjeant: if there be a judge in town, and if it be acknowledged there before any of his
commissioners,it is irregular. 3 Taunt. 49. Fines and recoveriesin Westminster hall of
lands in 'Vales, or the counties pl\latine, are coram non judice, and therefore void. 1 Prest.
Conv. 266. They may be levied in the respective local courts. See 34 & 35 Hen. VIII.
c. 26. 43 Eliz. c. 15. 2 & 3 Edw. VI. c. 28. 37 Hen. VIII. c. 19. 5 Eliz. c. 7. Fines of
copyhold lands should be levied in the lord's court, and finesof land in ancient demesne
m the court of the manor. 1 Cruise's Dig. 93, b. 1 Prest. Conv. 159,266. But the court
of Common Pleas has jurisdiction over the lands as far as they are of freehold tenure, GO
that the lord may implead or be impleaded in that court. lb. 167. The courts in England have no jurisdiction over lands in Ireland or the West Indies, though a fine of lands
in the 'Vest Indies is sometimes levied in the courts of 'Vestminster hall, because the
colonial courts respect such fine, as a species of solemn conveyance. lb. A fine may be
levied in the King's Bench on a writ of error from the Common Pleas, (ib. 268;) and if it
be levied on a writ returnable in King's Bench, it is voidable only, not void. Co.Read. 8.
9 Yin. Abr. Fine, 217.-ClIITTr.
T Or before justices of assize,in which case it is the practice, though not deemed alISOrutely necessary, to sue out a dedimus potestatem after the acknowledgment is taker: 1
Prest. Conv 278. See also Jcnk. Cent 'l77. Co. Read. 9.-CIIITTY.
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This must be enrolled ot record in the proper office, by direction of the statute
5 Hen. IV. c. 14.
5. The fifth part is the foot of the fine, or conclusion of it: which includes
the whole matter, rcciting the parties, day, year, and place, and before whom it
was ackn~wledged o~ levied.Cd) Of tl.listhere are indentures made, or engrossed,
Ilt the chirographer s office, and delivered to the cocnizor and the cognizee
usually beginning thus, "hcec est finalis concordia, this"is the final nrrreemer.i ,:
and then reciting the whole proceeding at lensrth. And thus the flne is C'ldt.
pletely levied at common law,"
<>
By several statutes still more solemnities are superadded, in order to render
the fine more universally public, and less liable to be levied by fraud or covin.
And, first," by 27 Edw. 1. *e. 1, the note of the fine shall be openly read [*359
in the court of common pleas, at two several days in one week, and
...
during such reading all pleas shall cease. By 5 lien. IV. c. 14, and 23 Eliz.
c. 3, all the proceedings on fines, either at the time of acknowledgment, or previous or subsequent thereto, shall be enrolled of record in the court of common
pleas. By 1 Ric. III. c. 7, confirmed and enforced by 4, Hen. VII. c. 24, the
fine, after engrossment, shall be openly read and proclaimed in court (during
which all pleas shall cease) sixteen times; viz., four times in the term m which
it is made, and four times in each of the three succeeding terms; which is
reduced to once in each term by 31 Eliz, c. 2; and those proclamations are
endorsed on the back of the record.(e) It is also enacted by 23 Eliz. c. 3, that
the chirographer of fines shall every term write out a table of the fines levied
in each county in that term, and shall affix them in some open part of the court
of common pleas all the next term: and shall also deliver the contents of such
table to the sheriff of every county, who shall at the next assizes fix the same
in some open place in the court, for the more public notoriety of the fine.
2. Fines, thus levied, are of four kinds. l. What in our law French is called
a fine "sur cognizance de droit, come ceo que il ad de son done;" or a fino upon
acknowledgment of the right of the cognizee, as that wh.eh he hath of tho gift
)f the cognizor.(j)
This is the best and surest kind of fine; for thereby tho
deforciant, in order to keep his covenant with the plaintiff, of conveying to him
tho lands in question, and at the same time to avoid the formality of an actual
feoffment and livery, acknowledges in court a former feoffment, or gift in
possession, to have been made by him to the plaintiff. This fine is therefore said to be a feoffment of record; the livery, thus acknowledged in court,
being equivalent to an actual livery: so that this assurance is rather a confession of a former conveyance, than a conveyance now originally mado ; for the
deforciant or cognizor acknowledges, *cognoscit, the right to be in the [*"53
plaintiff, or cognizeo, as that whiqh he hath de son done, of the proper
o
gift of himself, the cognizer. 2. A fino "sur cognizance de droit tan tum," or
upon acknowledgment of the right merely; not with the circumstance of a
preceding gift from the cognizor, This is commonly used to pass a reversionary
interest which is in the cognizor. For of such reversions there can be no feoffment, or donation with livery, supposed; as the possession during the particular
(4) Ibid. i 5.
(.) AppendIX, No. IV.

i 6.

(f) This is that sort or which an example is grren In tho
AppendIX, :\0. rv,

8 If the land lie in different counties, there must he a writ, concord, and fine for the
parcels in each county, (1 Prest. Conv. 286;) and several owners of distinct tenements
will not be allowed to join in the same fine, unless the lands are under the value of 200[.
and there is an affidavit to that effect. But this rule does not apply in the case of copareeners, joint-tenants, and tenants in common.-CIIITTY.
.'
.
l.As to the utility of proclamations, see 1 Prest, 214, et seq. 2 Saund. index, tit, Fines,
Fines are as effectual as conveyances, without proclamations; but without that .lerem~ny
!hey cannot operate to bar issue, nor gain any title by non-claim: therefore fines lev!ed
m courts of ancient demesne, and such other courts as have not the power of making
proclamations, are good as conveyances only; for no fine but a fine with ,Proclamations is
within the statute 4 Hen. VII., which enacts that a fine with proclamations shall bar an
estate-tail. 1 Salk. 339. 1 Saund. 258, a., note 8. ~nlTTY.
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estate belongs to a third person.(g) It is worded in this manner: "that tho
cognizor acknowledges the right to be in the eognizee; and grants for himself
and his heirs, that the reversion, after the particular estate determines, shall go
to the eognizee."(h)
3. A fine "sur concessit" is where the eognizor, in order to
make an end of disputes, though he acknowledges no precedent right, yet grants
to the cognizee an estate de novo, usually for life or years, by way of supposed
composition. And this may be done reserving a rent, or the like; for it operates
as a new grant.( i) 4. A fine "sur done, grant, et render" is a double fine, comprehending the fine sur cognizance de droit come ceo &c., and the fine sur concessit ;
and may be used to create particular limitations of estate: whereas the fine sur
cognizance de droit come ceo, &c. conveys nothing but an absolute estate, either
of inheritance or at least a freehold.(j)
In this last species of fine, the cognizee,
after the right is acknowledged to be in him, grants back again, or renders to
the cognizer, or perhaps to a stranger, some other estate in the premiees." But,
in general, the first species of fine, sur cognizance de droit come ceo, d';c.,is the most
used, as it conveys a clean and absolute freehold, and gives the cognizee a seisin in
law, without an actual livery; and is therefore called a fiue executed, whereas
the others arc but executory,
3. We are next to consider the force and effect of a fine. These principally
depend, at this day, on the common law, and the two statutes 4 Hcn. VII. e
24, and 32 Hen. VIII. e. 3(3. Tho anticnt common law, with respect to this
*354
point, *is very forcibly declared by the statute 18 Edw. 1., in these
] words :-" And the reason, why such solemnity is required in the passing
of a fino, is this; because tho fino is so high a bar, and of so great force, and of
a nature so powerful in itself, that it precludes not only those which are parties
and privies to tho fine, and their heirs, but all other persons in the world, who
are of full age, out of prison, of sound memory, and within the four seas, the
day of the fine levied; unless they put in their claim on the foot(k) of the fine
within a year and a day." But this doctrine, of barring the right by non-claim,
was abolished for a time by a statute made in 34 Edw, III. c. 16, which admitted persons to claim, and falsify a fine, at any indefinite distance ;(l) whereby,
as Sir Edward Coke observes,(m) great contention arose, and few men were sure
of their possessions, till the parliament held 4 Hen. VII. reformed that mischief,
and excellently moderated between the latitude given by the statute and the
rigour of the common law. For the statute, then made,en) restored the doctrine
of non-claim, but extended the time of claim. So that now, by that statute, the
right of all strangers whatsoever is bound, unless they make claim, by way of
action or lawful entry, not within one year and a day, as by the common law,
but within five years, after proclamations made: except feme-coverts, infants,
prisoners, persons beyond the seas, and such :ts are not of whole mind; who have
five years allowed to them and their heirs, after the death of their husbands,
their attaining full age, recovering their liberty, returning into England, or being
restored to their right mind,"
It seems to have been the intention of that politic prince, king Henry VlI., tu
have covertly by this statute extended fines to have been a bar of estates-tail,

')

(.) lloor. 62:1.
(A) West. 8ymh. p, 2, f 95.
West. p. 2, f 66.
f) Salk. 340.
A) Sur la P'., 88 It is In the Cotton )[8., and not pur I.
pats, lUI printed by Berthelet, and ID 2 Inst, 611. There
.. ere then four methods of claiming, 00 88 to avoid belng con-

i

eluded by" fine: 1. By action. 2. By entering such claire
on the record at the Ji"'" of the line. 3. By entry on tho
lands. 4. By continual claim. 2 Inst.618. The second t.
not now In force under the statute of IIenry VII.
(')Lltt ~ 441.
(-)2 Inst. 618•
l-) 4 lIen. YII. Co 24. See page 118.

10 The estate so rendered
makes the conusor It new purchasor as much as a feoffment
and refeoffment at common law. Thus, if before the fine the estate descended ex paTti
materna, it is afterwards descendible in the paternal line. 1 Salk. 337. Dy. 237, b. Co
Litt. 316.-<.imTTY.
\I This is the chief use and excellence of It fine, that it confirms and secures a suspicious title, and puts an end to all litigation, after five years. Other conveyances and
assurances admit an entry to be made upon the estate within twenty years, and, in some
instances, the light to be disputed in a real action for sixty yean! afte-wards,
Harg. Co
Litt, 121. a., n l.-CURISTIAN.
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ID order to unfetter the ~ore .easily th.e estates of his powerful nobility ~and lay
*them more open to alienutions ; bemg well aware that power will
_
always accomp~ny l!ro~erty. B~t doubts having arisen whether they [*3;)fi
could, by mere implication, be adjudged a sufficient bar, (which they were expressly declared not to be by the statuto de donis,) the statuto 3:! lIen. VIII. e.
36 was thereupon made; which removes all difficulties, by declaring that a fino
levied by any person of full age, to whom or to whoso ancestors lands have
been entuiled! s,hall be a perpetual bar t? them and their heirs claiming by force
of such entail: % unlcs~ the fino be levied by a woman after the deuth of her
husban~, of .lands whlC~ .were, by tho gift of him or his ancestors, assigned
to her !n tail for her jointure ;(0) or unless it bo of lands ontailed by act
of parliament or letters-patent, and whereof the reversion belongs to the
crown.
From th!s viow of the common law, regulated by these statutes, it appears,
that a fine IS a solemn conveyance on record from the cognizer to tho eoO"nizec,
and that the persons bound by a fine are parties, privies, and strangers.
to
(oj Se•• tatute H IIen. VII. c. 20.

UThe operation of a fine levied by a tenant in tail, when he has tho reversion in him.
B~lfand t~ere are no intermedia~e remainders.ds ~y letting the reversion into POSSI'S'
sron ; but, If he suffers a recovery III the like case, It operates to defeat the reversion.
As, for example, B. was tenant in tail by descent, with reversion to himself in fee of
certain lands, of which A. (his ancestor) had granted leases, with oovenants for further
renm,:al. Now, in the first place, although the tenant in tail is empowered under the
enabling statute (32 ~en. VIII. c. 28) to grant leases for twenty-one years or three lives,
pursuant to the directions of the statute, he has plainly no power, either by the statute
or by the common law, to bind the issue in tail to a further renewal; and, consequently,
whatever covenants A. might have made to that effect, they would not be binding upon
the heir in respect of the estate-tail. Secondly, with respect to the reversion in fee,
which also descended at the same time from A. to B., this was hereduas infructuosa as long
as the estate-tail subsisted; and although the covenants of thr- ancestor arc said to descend as an onus upon the heir, whether he inherits any estate or not, yet they lie dormant, and arc not compulsory until he has assets by descent from or through that same
ancestor. But a reversion or a remainder expectant upon an estate-tail is not assets,
because it is always in the power of the tenant in tail in possession to bar it at his pleasure. Let us then suppose that, under these circumstances, B. levies a fine, with proclamations, under the statute 4 Hen. VII. c. 24, and 32 Hen. VIII. c. 36, (which is said to
be the mode usually resorted to in such cases when there are no intervening remainders,) for tho sake of quieting the possession, or in order to prepare for making a new
settlement. Now, by the operation of the fine, in the first instance, the conusor takes a
fee-simple qualified, determinable upon the death and failure of issue of the tenant in
tail, and which is afterwards reconveyed by the deed to lead the nses of the fine to B.
himself, who consequently becomes tenant of the fee-simple qualified, together with the
old reversion to himself in fee-simple absolute. But it is a maxim in law that, when
two estates in succession are vested in the same person, the less estate always merges in
the greater; and though an estate-tail does not merge, because of the statuto de donis,
which would otherwise be of no effect, there is no such exception with respect to the
qualified or base fee extracted out of the estate-tail, and which therefore instantly
merges in the old reversion in fee-simple; and, consequently, the hereditas infructuosa
being now reduced into possession, the heir has assets by descent from the same ancestor who entered into the covenants, and is of course bound by those covenants. And so
it was adjudged in the case of Kellow vs. Rawdon (earth. 12!»)the revcrsion in fcc e~pectant upon an estate-tail in possession was not assets; but no sooner was the estate-tall
become extinct, and the reversion vested in possession in tho heir hy the operation of
the fine, than it thereupon became assets and liable to all the encumbrances of the
ancestor.
We have here, then, the principle upon which the fine operates to let the reversion
into possession and to make the heir chargeable in such case, in respect of assets descended who was not so before. But in the case of a recovery it is otherwise. 'Why?
Becauso'the estate conveyed by the recovery is that of fcc-simple ubsolute, of !..-hi.ch~ho
recoverer acquires seisin, not by compromise, as in tho case of a fine, but by adjudication
of an adverse possession grounded upon an older an~l better titlo; .and consequently
the operation of the recovery is to defeat the reversion, together with nll the mesne
estates and encumbrances, precisely in the same manner as if the recoveror had uctuaay
recovered in a really adverse suit. Ritso's lntrod. 204.-SUARSWOOD.
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The parties are either the cognizors, or cognizees, and these arc immcdiately
eoncruded by the fine, and barred of any latent right they might have, even
though under the legal impediment of coverture. And indeed, as this is almost
the only act that a feme-covert, or married woman, is permitted by law to do,
(and that because she is privately examined as to her voluntary consent, which
removes the geneml suspicion of compulsion by her husband,) it is therefore the
usuul and almost the only safe method whereby she can join in the sale, settlement, or encumbrance, of any estate."
Privies to a fine are such as are any way related to the parties who levy the
fine, and claim under them by any right of blood or other right of representation. Such as are the heirs general of the cognizor, the issue in tail since
the statute of IIenry the Eighth, the vendee, the devisee, and all others who
must make title by the persons who levied the fine. For the act of the
*856] ancestor shall bind the heir, and the act *of the principal his substitute,
or such as claim under any conveyance made by him subsequent to the
fine so levied.(p)
Strangers to a fine are all other persons in the world, except only parties ana
privies. And these are also bound by a fine, unless, within five years after
proclamations made, they interpose their claim; provided they are under no legal
impediments, and have then a present interest in the estate. The impediments,
as hath before been said, are coverture, infancy, imprisonment, insanity, and
absence beyond sea; and persons, who are thus incapacitated to prosecute their
rights, have five years allowed them to put in their claims after such impediments are removed. Persons also that have not a present, but a future interest
only, as those in remainder or reversion, have five years allowed them to claim
in, from the time that such right uccrues.(q) And if within that time they
neglect to claim, or (by the statute 4 Anne, c. 16) if they do not bring an action
to try the right within one year after making such claim, and prosecute the
same with effeet, all persons whatsoever are barred of whatever right they may
have, by force of the statute of non-claim."
(P) 3 Rep. sr,
(f) Co. Litt. 372.
U The uses of a fine, in the modern
practice, are, first, to extinguish dormant titles
which are barred after five years' non-claim by the statutes 18 Edw. 1. and 4 lien. VII. c.
24. Or, secondly, to bar the issue in tail under the statutes 4 Hen. VII. c. 24, and 32 Hen.
VIII. c. 36. Or, thirdly, to pass the estates of femes couertes in the inheritance or freehold of lands and tenements.
In the last instance, the fine is supposed by Blackstone
to be binding upon the feme coverte, Lecause she is privately examined as It> her voluntary consent, But, if that were indeed the principal reason, any other mode of conveyance to
which the same form 0" private examination were superadded would be as binding as a
fine. It seems that the fine is binding in such case because it is the conclusion of a real action
commenced by original vrit,-without
which preliminary, even at this day, a fine would be a
nullity. In the nr-uent practice, the recovery of the estate of the wife in a real action
was held to be bir <ling notwithstanding the coverture. Upon the same principle, the
fine is held to be binding in the present instance. because of the supposed depending
of a real action (of which the fine is an amicable composition by agreement,) and not
because of the form of private examination, which is only a circumstance in the mode
of levying tbe fine, and a merely secondary incident introduced to prevent compulsion.
And, although fines and recoveries are now no more than feigned proceedings, or, as they
are usually called, common a8surance.'!, yet, in point of bar and conclusion, they are still
governed by the same principles as if they were really adverse suits. Co. Litt. 121, a., n.
Ritso's Iwtrod, 204, n.--Su.\RSWOOD.
11 Whenever a fine begins to run against a person, it will continue to run against him;
md in case of estates of inheritance, either in fee. or in tail, &6., against his heirs; and
III case of chattel
interests, &c., against his executors, &c., notwithstanding any subsequent disability. 4 T. Rep. 301. Plowd.356.
:And, therefore, if the five years commence against a person who is adult, &c., they will continue to run against that person,
though he becomes imprisoned, insane, &c. And, though he dies either free from any
disnbility ('~ under a disability, leaving, for his heir, issue, or personal representative, a
person who is either an infant under coverture, insane, or imprisoned, or though he dies
intestate and no letters of administration are taken, tho five years' non-claim will continue
to run.
1Prest. on Conv. 241, 242. See further, upon the entry to avoid a fine, Adams
on "Ejectment, 83 to 94. 1 Saund. 319, n., b. 2 Saund. index, tit. Fine; and 1 Preston
on Conv, 2(}{1,
et seq
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But, in order to ~ake a fine of any avail at all, it is necessary that the parties
should haye some interest or estate in the lands to be affected by it. Else it
,!ere possible that two etranger:s, by a mere e?nfederaf'Y, might without any
risk defraud the owners by levying fines of tl.eir lands; for if the attempt be
discovered, they can be no sufferers, but must only remain in statu quo j whereas
if a tenant for life levies a fine, it is an alisolute forfeiture of his estate to tho
remainderman or reversioner,(r) if claimed in proper time. It is not therefore
to be supposed that such tenants will frequently run so great a hazard; but if
lhey do, and the claim is not duly made within five years after their respective
terms expire,(s) the estate is forever barred by it. Yet where a stranqer, whose
presumption cannot be thus punished, officiously interferes in an estate which
in no wise belongs to him, *his fine is of no effect, and may at any time
*.
be set aside (unless by such as are parties or privies thereunto)(t) by [3:>7
pleading that "partes finis nihil habuerunt." And, even if a tenant for yea1"8,.
who hath only a chattel interest, and no freehold in the land, levies a fine, it
operates nothing, but is liable to be defeated by the same plea.(u) Wherefore
when a lessee for years is disposed to levy a fine, it is usual for him to make a
feoffment first, to displace the estate of the reversioner,(v) and create a new
freehold by disseisin." And thus much for the conveyance or assurance by fino:
which not only, like other conveyances, binds the grantor himself, and his heirs i
but also all mankind, whether concerned in the transfer or no, if they fail to put
in their claims within the time allotted by law,"
(r) Co. Lit!. 2.1.
(.) 2 Lev 52.
(') Hob. 33-1.

(-) 0 Rep. 123. lIardr. 401.
(.) lIardr.402. 2 Lev. 52-

If a lessee for life or years levies a fine, the lessor shall have five years after the death
of the tenant for life, (Cro. Eliz. 254,) or after the term expires, though he may enter to
avoid the fine within the five years after the last proclamation. Whaley vs. Tuncred,
Vent.241. See also 3 Co. 78, b. Or if A. have two distinct estates in the same land, 118
an estate for life, with a remote estate of inheritance, he may enter to avoid the fino
when the latter gives him a right to the possession, although the time has elapsed
within which he might claim the former. See 1 Prest. Conv. 240. Shep, Touch. 34.ClIITTY.
A fine and five years' non-claim are conclusive evidence of title in the cognizee
against all persons not under 1\ legal disability; and a fine alone is sufficient to support
an action of ejectment against a person who has entered during the five years without
title. Jackson es, Smith, 13 Johns. 420. Roseboom es, Van Vechten, 5 Denio, 414.-·
SUARSWOOD.
15 So a person coming to a title which is bound by an equitable right cannot, by levying
a fine, discharge his estate from the consequences of that right. 1 Seh. & Lef. 380. In
the case of Lord Portsmouth es, Vincent, (cited in Lord Pomfret vs. Lord 'Windsor, 2
Ves. 470,) tenants at will in possession under a letting by a receiver in the court of
chancery were, by the neglect of the parties in the cause, suffered to remain in possession
for a great number of years, and not called on for their rent. They levicd fines, and
insisted on them as a bar; but lord Hardwieke said, "No: you gained possession as
tenants under the receiver of the court: you gained that possession therefore in conlidence, and you shall not by means of that possession defeat the title of the persons for
whom you had the possession." And he would not suffer the fine and- non-claim to be
1\ bar.
1 Sch. & Lef. 380. So where there was tenant for life, remainder to R. P. in fee,
and the tenant for life leased for her life, and died in I79!), and lessee continued in pos
session without paying rent till his death in 1815, when his son took possession, and
continued without paying rent, and in IR17 levied a fine with proclamations, it was held
that the heir of R. P., the remainderman, might maintain an ejectment against the son,
without an actual entry to avoid the fine, or a notice to detcrmine the tenancy, 3 Ill. &
S. 271.-CmTTY.
IS It is not necessary to be in possession of the freehold in order to levy a fine; but if
anyone entitled to the inheritance, or to a remainder in tail, levies a fine, it .vill bar his
issue and all heirs who derive their title through him. Hob. 333. A fine by tenant in
tail does not affect subsequent remainders, but it creates a base or qualificd fee, determinable upon the failure of the issue of the person to whom the estate was granted III
tail; upon which event the remainderman may enter. Mashell VB. Clarke, 2 Lord Raym,
778 Doe us, Whitehead, 3 Burr. 704. Doe VB. Rivers, 7 T. R. 276. Doe VB. Wichelo, 8 1'.
R.211. If tenant in tail, with an immediate reversion in fee, levies a fine, the base fee
merges in the reversion and he thus gains a fee-simple, which will become liable to al'
,
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IV. The fourth species of assurance, by matter of record, is a common recovery.
Concerning the original of which it was formerly observed,(w) that common recoveries were invented by the ecclesiastics to clude the statutes of mortmain;
and afterwards encouraged by the finesse of the courts of law in 12 Edw IV. in
order to put an end to all fettered inheritances, and bar not only estates-tail, but
also all remainders and reversions- expectant thereon. I am now, therefore,
only to consider, first, the nature of a common recovery; and, secondly, its force
and effect.
1. And, first, the nature of it; or what a common recovery is. A common reo
covery is so far like a fine, that it is a suit of action, either actual or fictitious:
and in it the lands are recovered against the tenant of the freehold; which reeovery, being a supposed adjudication of the right, binds all persons, and vests
a free and absolute fee-simple in the recoveror. A recovery therefore being in
the nature of an action at law, not immediately compromised like a fine, but
carried on through every regular stage of proceeding, I am grently apprebensive that its form and method will not be easily nnderstood by the student who
*358] is not yet acquainted *with the course of judicial proceedings; which
cannot be thoroughly explained till treated of at large in the third
book of' these commentaries. However, I shall endeavour to state its nature and
progr\!ss, as clearly and concisely as I can; avoiding, as far as possible, all
technical terms and phrases not hitherto interpreted.
Let us, in the first place, suppose David Edwards(x) to be tenant of the freehold, and desirous to suffer a common recovery, in order to bar all entails, remainders, and reversions, and to convey the same in fee-simple to Francis Gold.
ing. To effect this, Golding is to bring an action against him for the lands;
and he accordingly sues out a writ, called a precipe quod reddat, because those
were its initial or most operative words when the law proceedings were in
Latin. In this writ the demandant Golding alleges that the defendant Edwards
(here called the tenant) has no legal title to the land; but that he came into
possession of it after one Hugh Hunt had turned the demandant out of it.(y)
The subsequent proceedings are made up into a record or recovery-roll,(z) in
which the writ and complaint of the demandant are first recited: whereupon the
tenant appears, and calls upon one Jacob Morland, who is supposed, at;, tho
original purchase, to have warranted the title to tho tenant; and thereupon ho
prays, that the said Jacob Morland may be called in to defend the title which
he so warranted. This is called the voucher, vocatio, or calling of Jacob Morland
to warranty; and Morland is called the vouchee. Upon this, Jacob Morland, tho
vouchee, appears, is impleaded, and defends the title. ·Whereupon Golding tho
demandant desires leave of the eourt to imparl, or confer with the vouchee in
private: which is (as usual) allowed bim. And soon afterwards the demandant
Golding returns to court, but Morland the vouchee disappears, or makes default. Whereupon judgment is given for the demandant, Golding, now called
the recoveror, to recover the lands in question against the tenant, Edwards,
*3~9] who is now the recoveree; *and Edwards has judgment to recover of
.o
Jacob .Morland lands of equal value, in recompense for the lands so
warranted by him, and now lost by his default; which is agreeable to the doctrine
of warranty mentioned in the prcceding chapter.(a)
This is called the reeompense, or recovery in value. But Jacob Morland having no lands of his own, being
usually the crier of the court, (who, from being frequently thus vouched, is called
") PRge8111. 2;1.
0) See Appendix, r>o.V.
~•) ~1.

(.) ~2Page 301•

(0)

the encumbrances of the ancestors, from whom the estate-tail descended. as judgments,
recognizances, and such leases as are void with respect to the issue in tail. 1) T. R. 108.
1 Cru. 274. A recovery suffered by any tenant in tail lets in all the encumbrances
created bv himself. which were defeasible by the issue in tail; and after. the recovery
they WIll follow the lands in the hands of a bona fide purchasor. Pig. 120. 2 Cru. 287.-·
CURISTIAN.

A person holding land by deforcement cannot levy a fine so as to affect or bar a
"tranger to it. Lion 718. Burtris, 20 Johns. 483.-SIIARSWOOD.
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the common vOllchee,) it is ~lain t.hat Edwar~s has o~ly a nominal recompense for
the lan~ so reeo.vered ngainst h~m by Goldmg; which lands are now absolutely
vested in tl~e stud recoverer by Judgment of law, and seisin thereof is delivered
by the sheriff of the county .. So that this collusive recovery operates merely in
the nature of a conveyance m fcc-simplo, from Edwards the tenant in tail, to
Gi>lding the purchaser.
• T~le reeovery, here described, is with a single voucher only; but sometimes it
18 WIt? double! t~eble, or further voucher, 118 the exigency of the case may require.
And indeed It IS now usu~l always to have a recovery with double vouch or at
the .least: by first conv~yI,?g an estate of freehold to any indifferent person,
against whom the pra:clpe IS brought; and then he vouches the tenant in tail,
who vouches over the common vouchee.(b)
For, if a recovery be had irnmedia!ely against tenan~ in tail, it bars. only such estate in tho premises of which
he IS then actually SCI sed ; whereas If the recovery be had against another person, and the tenant in tail be vouched, it bars every latent ritrht and interest
which he may have in the lands recovered.rcj If Edwards th~refore be tenant
of the freehold in possession, and J ohn Barker be tenant in tail in remainder,
here Edwards doth flrst vouch Barker, and then Barker vouches Jacob Morland
the common vouchee] who is always the last person vouched, and always mnkcs
default: whereby the demandant Golding recovers tho land against the tenant
Edwards, and Edwards recovers a recompense of equal value against Barker tho
first vouchee; who recovers the like against Morland the common vouchee,
'l~ainst whom such ideal recovery in value is always ultimately awarded,"
(.) See Appendix, page xvhl,

(,) Bro. Abr. tit. Tal/.", 82. Plowd.8.

IT Mr, Ritso has the following note upon the distinction between single and double
r oucher i-c"In the case of a recovery with single voucher, supposing the prrecipc upon wl- ich the
recovery is grounded to be brought immediately against the tenant in tail himself', who
appears and vouches over the common vouchee to warranty, it is then the estate-tail of
which he is actually seised at the time which is defeated; and. consequently, rernuindera
and reversions, together with ail latent droits and interests, are not barred. Secondly,
if the tenant in tail levies a fine-as he usually does-preparatory
to the recovery,
now, the estate-tail being thus divested by the operation ot the fine, the recovery which
is had thereon is no longer of the old fee-tail, but of the new fee-simple which has been
extracted out of it. In this case, however, as well as in the former, a sufficient recovery
cannot be had with single voucher, but only with double voucher at least, though 1I0t
exactly for the same reason; for in the former case. in which the recoveree or tenant to
the prrecipe was actually seised at the time of an estate-tail, the recovery was necessarily
of that estate and nothing more; but in the latter case, in which the estate-tuil was
previously divested or discontinued by the fine and turned to a droit, the recoveree or
tenant to the prreeipe had a fee-simple, the recovery of which is good against him by way
of estoppel, (Co. Litt. 352, a.,) but upon his death may be avoided by the issue by defeating the discontinuance under which it was created.
As, for example, when the
tenant in tail levies a fine. it operates in the first instance a~a discontinuance. Suppose,
then, the estate created under the discontinuance to be immediately reeonveyed to the
tenant in tail himself, who thereupon suffers a recovery. Now, it is clear that this
recovery is not of the estate-tail, but of the estate created under the discontinuance.
By the same rule, then, if the heir in tail defeats the discontinuance, (which he may well
do by action, though not Ly entry,) the discontinuance being defeated. the tortious fee
simple which the discontinuance gave rise to is necessarily determined, nnrl consoquently the recovery avoided. Co. Litt. 3S0, a. But when the tenant in tail i., bro.rght
in as vouchee to the warranty, as in the case of a recovery with double voucher, tho
heir is then barred by warranty. and so are all they in remainder or reversion. For the
law always supposes, upon a principle of equity, that the first vouchee recovers other
lands of equal value asrainst the second vouchee, which descend in the same course of inhereance as the estate pass~d by the recovery would have descended. Upon this presu!llpti?n
of law, which is uniformly admitted in order to give effect to commo~ recove~le~,tile
warranty of the ancestor not only binds the heir and bars every Iate~lt right and n~terest
he may have in the lands recovered, but also defeats, at the same time, the remainders
over. But where the ancestor has entered into no such warranty (with double voucher)
there is evidently no bar to the heir so as to preclude him from his latent droit i.n ~il.
which is above the recovery. And so, in all cases where there are several and dU'tInr.t
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*This supposed recompense in value is the reason why the issue in tail
•
is held to be barred by a common recovery.
For if the recoveree should
obtain u recompense in lands from the common vouchee, (which there is a possibility in contemplation of law, though a very improbable one, of his doing,)
these lands would supply the place of those 80 recovered from him by collusion,
and would descend to the issue in tail.(d)
This reason will also hold with equal
force, as to most remaindermen and rev I rsioners; to whom the possibility will
remain and revert, as a full recompense for the reality, which they were otherwise entitled to: but it will not always hold: and therefore, as Pigot says,(e)
the judges have been even astutl in inventing other reasons to maintain the
authority of recoveries.
And, in particular, it hath been said, that, though the
estate-tail is gone from the recoveree, yet it is not destroyed, but only transferred;
and still subsists, and will ever continue to subsist, (by construction of law,) in
the recoverer, his heirs and assigns: and, as the estate-tail so continues to subsist forever, the remainders or reversions expectant on the determination of
such an estate-tail can never take place."
To such awkward shifts, such subtle refinements, and such strange reasoning,
were our ancestors obliged to have recourse, in order to get the better of that
stubborn statute de donis. The design for which these contrivances were set on
foot was certainly laudable; the unrivcting the fetters of estates-tail, which
were attended with a legion of mischiefs to the commonwealth:
but, while we
applaud the end, we cannot admire the means. Our modern courts of justice
have indeed adopted a more manly way of treating the subject; by considering
common recoveries in no other light than as the formal mode of conve.yance,
by which tcnant in tail is enabled to aliene his lands. But, since the ill conse"'361] quences of fettered Inheritances are now gcncrally seen *and allowed,
and of course the utility and expedience of setting them at libcrty are
apparent; it hath oftcn bcen wished, that the process of this conveyance was
shortened, and rendered less subject to niceties, by either totally repealing the
statute de donis; which, perhaps, by reviving the old doctrine of conditional
fees, might give birth to many litigations: or by vesting in every tenant in tail
of full age the same absolute fee-simple at once, which now he may obtain whenover he pleases, by the collusive fictiou of a common recovery; though this
might possibly bear hard upon those in remainder or reversion, by abridging the
chances they would otherwise frequently have, as no recovery can be suffered in
the intervals between term and term, which sometimes continue for near five
months together: or lastly, by empowering the tenant in tail to bar the estatetail by a solemn deed, to be made III term-time, and enrolled in some court of
record: which is liable to neither of the other objections, and is warranted not
only by the usage of our American colonies, and the decisions of our own courts
of justice, which allow a tenant in tail (without fine or recovery) to appoint his
estate to any charitable use,(f) but also by the precedent of the statute(g) 21
Jac. I. c. 19, which, in case of the bankrupt tenant in tail, empowers his commissioners to sell the estate at any time, by deed indented and enrolled. .And
if, in so national a concern, the emoluments of the officers concerned in passing
recoveries are thought to be worthy attention, those might be provided for in the
fees to be paid upon each enrolment.
*360

Dr. and St. b. 1, DL'\!.26.
(.) OCCom. Recov. 13, U.

(d)

(1) See page :1111.
(,) See page 286.

estates passed by the recovery, it is necessary that the parties should be all severally
vouched to warranty in order to insure a good title." Ritso, Introd.207.-SuARswOOD.
18 Fines and recoveries are now considered as mere forms of conveyances or common
assurances, the theory and original principles of them being little regarded.
Chief-justice Willes has declared that" Mr. Pigot has confounded himself, and everybody else
who reads his book, by endeavouring to give reasons for, and explain, common recoveries.
I only say this," he adds, "to show that when men attempt to give reasons for common
recoveries they run into absurdities, and the whole of what they say is unintelligible
jargon and learned nonsense. They have been in use some hundreds of years, have
gained ground by time, and we must now take them, as they really are, common IISSU·
~f\ncCl!" 1 Wils.73.-CURISTYAN.
1\1'
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~. The force and effect of common recoveries may appear, from what has been
said, to be an absolute bar not only of all estates-tail, but of remainders and
reversions expectant on the determination of such estates. So that a tenant in
tail may, by this method of assurance, convey the lands held in tail to tho
recoverer, his heirs and assigns, absolutely free and dischnrrred of all eonditions
and limitations in tail, and of all remainders and reversi~ns. But by statute
3-! & 35 Hen. VIII. e. :!o, no reeo\'ery had against tenant in tail, of the king's
gift, whereof the remainder or reversion is in the king, shall bar such estate-tail,
or the remainder or reversion of the crown. And b'J-the statute 11 lien. Y11
c. 20, no *woman, after her husband's death, shall suffer a recovery of [*36')
lands settled on her by her husband, or settled on her husband and her
...
by any of his ancestors." And by statute 14 Eliz. c. 8, no tenant for life, of any
sort, can suffer a recovery, so as to bind them in remainder or reversion. For
which reason, if there be tenant for life, with remainder in tail, and othor remainders over, and the tenant for life is desirous to suffer a valid recovery.,
either he, or the tenant to the prcecipe by him made, must vouch the remainderman in tail, otherwise the recovery is void; but if he does vouch such remainderman, and he appears and vouches the common vouchee, it is then good; for if a
man be vouched and appears, and suffers the recovery to be had against the
tenant to the prcecipe, it is as effectual to bar the estate-tail as if he himself were
the recoveree.(h),o
In all recoveries it is necessary that the recoveree, or tenant to the proicipe,
as he is usually called, be actually seised of the freehold, else the recovery is
"oid.(i) For all actions, to recover the seisin of lands, must be brought against
the actual tenant of the freehold, else the suit will lose its effect; since the freehold cannot be recovered of him who has it not. And though these recoveries
are in themselves fabulous and fictitious, yet it is necessary that there be actores
[abulce, properly qualified. But the nicety thought by some modern practitioners
to be requisite in conveying the legal freehold, in order to make a good tenant to
the prcecipe, is removed by the provisions of the statute 1-1 Geo. II. c. 20, which
enacts, with a retrospect and conformity to the antient rule of law,(j) that,
though the legal freehold be vested in lessees, yet those who are entitled to thu
"ext freehold estate in remainder or reversion may make a good tenant to the
prrecpcj-that
though the deed or fine which creates such tenant be subsequent
to the judgment of recovery, yet, if it be in the same term, the recovery shall
be valid in law;-and
that, though tho recovery itself do not appear to bc
entered, or be not regularly entered, on record, yet the deed to make a tenant to
the prcecipe and declare the uses of the recovery shall, *after a possession [*363
of twenty years, be sufficient evidence, on behalf of a purchaser for
valuable consideration, that such recovery was duly suffered. And this may
suffice to give the student a gcneral idea of common recoveries, the last species
of assurance by matter of record.
Before I conclude this head, I must add a word concerning deeds to lead, or to
declare, the uses of fines, and of recoveries. For if they be levied or suffered
without any good consideration, and without any uses declared, they, like other
conveyances, enure only to the use of him who levies or suffers them.(k) And
(1)

<')

Salk. 571.
Pigot, 28.

Pigo!, tl, .te. 4 Burr, L 115.
(') Dyer, 18.

(J)

It But the act does not prevent her levying a fine jointly with her husband, or after
his death with the consent of the remainderman, such consent appearing on record or
hy deed enrolled. Cro. Jac. 4i4. Cruise on Recov. 160.-ClIlTTY.
00 If a tenant in tail, to whom the estate has descended ex parte matem/i; sul~er a recovery. and declare the uses to himself in fee, the estate will descend to an heir on the
part of the mother even if he had the reversion in fee from his father, and t'ice versa;
but if he took the 'estate-tail by purchase, the new fee will descend to ~he heirs ge!leral.
51'. R. 10·1. If, then, a person who has inherited at.l estate-tail fr?m his mother WI8h to
out off the entail and to make the estate descendible to his heirs on the part of tho
father after the recovery he ouzht to make a common conveyance to trustees, and to
have the estate reconveyed back by them, by which means be will takr the estate by
purchase, which will then descend to his heirs gener.ll.-CIlRISTIA~.
015
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if a consideration

appears, yet as the most usual fine, "sur cognizance de droit
come ceo, &c." conveys an absolute estate, without any limitations, to the cognizee; and as common recoveries do the same to the recoveror j these assurances
COuldnot be made to answer the purpose of family settlements, (wherein a variety of uses and designations is very often oxpedient.) unless their force and
effect were subjected to the direction of other more complicated deeds, wherein
)artieular uses can be more particularly expressed. The fine or recovery itself,
ike a power once gained in mechanics, may be applied and directed to give
efficacy to an infinite variety of movements in the vast and intricate machine
of a voluminous family settlement.
And if these deeds arc made previous to
the fine or recovery, they are called deeds to lead the uses; if subsequent, deeds
to declare them. As if A., tenant in tail, with reversion to himself in fee, would
settle his estate on B. for life, remainder to C. in tail, romaindor to D. in fee;
that is what by law he has no power of doing effectually while his own estatetail is in being. He therefore usually, after making the settlement proposed,
covenants to levy a fine (or, if there be any intermediate remainders, to suffer a
recovery) to E., and directs that the same shall enure to the uses in such settlement mentioned.
This is now a deed to lead the uses of the fine or recovery ;
and the fine when levied, or recovery when suffered, shall enure to the uses so
specified, and no other. For though E., the cognizee or recoveror, hath a feesimple vested in himself by the fine or recovery; yet, by the operation of this
*3G-l] deed, he *becomes a mere instrument or conduit-pipe, seised only to the
use of B., C., and D. in successive order: which use is executed immediately, by force of the statute of uses.(l) Or, if a fine or recovery be had
without any previous settlement, and a deed be afterwards made between the
parties, declaring the uses to which the same shall be applied, this will be equally
good -as if it had been expressly levied or suffered in consequence of a deed
directing its operation to those particular uses. For by statute 4 & 5 Anne, c.
16, indentures to declare the uses of fines and recoveries, made after the fines
and recoveries had and suffered, shall be good and effectual in law, and the fine
and recovery shall enure to such uses, and be esteemed to be only in trust, notwithstanding any doubts that had arisen on the statute of frauds 29 Car. II. c.
3 to the contrary,"

l

(I) Thi. doctrino may perhaps be more clearly Illustrated
example. In the deed or marrt.ige settlement, In the
Appendix, N° II. l 2. we may suppose the lands to have
been originally settled on .Abraham
and Cectha Darker for
Ilfe, remamder to John Barker in tail, With divers other
remamders over, reversion to CeciJia Barker in fee; and now
intended to be settled to the several uses therein expressed,
-viz., to Abraham and Cecrh... Barker ttll the marriage of
John Barker with Kathenne Edwards, and then to John
Ilarker for me: remainder to trustees to preserve the conUngcnt remainders; remainder to his", ire Katherine for hfe,
for her Jointure; remainder to other trustees, for a term of
five hundred yea~; remainder to the first and other sons of
the marriage in tall: remamder to the daughters in tail;
remainder to John Barker in tall; remamder to Cecrlla
Barker in fee. Kow, it is necessary, in order to bar the

by

estate-tall of John Barker and the remainders expectant
thereon, that a recovery be suffered of the premises; and it
I. thougbt proper (hr. though usual, it Is by no meanr
necees.uj-e see Forrester, 167) that, in order to make a good
tenant of the freehold or tenant to the pra.czpe durmg the
coverture, R fine should be levied by Abraham, Cecilia, and
John Barker, and that the recovery itself be suffered
agatuet thls tenant to the precipe; who shall vouch John
Barker, and thereby bar hIS estate-tail and become tenant
to the ree-s Imple by virtue of such recovery; the uses of
which estate eo acquired nre to 116those expressed in thLl
deed. Accordingly, the parties covenant to do these several
acts, (see page VJli.;) and in consequence thereof the fine and
recovery are had and UltTcred(:'0 IV. and :'0 V.) of "hlcithis conveyance is a deed to lead tho uses.

21 Fines and recoveriescontinued, however, to flourish in unabated exuberance till the
reign of "Tilliam IV., when a strong impulse in favour of law-reformwas communicated
to the legislature. Among the many acts passed at the commencement of that reign
havir.g this object in view, none has been found more successful in operation, or has obtained greater credit as a triumph of legislative skill, than the Fines and RecoveriesAct,
(3 &; 4 W. IV. c. 74,) of which I shall now proceed to give an account.
The first enactment· is that after the 31st of December, 1833,no fine shall be levied or
recovery suffered except when the preliminary proceedings necessary for these purposes
had been before that day actually commenced. The statute next provides for the fulfilmont of covenants entered into previous to the day specified for the levying of fines and
suffering recoveries, and by a legislative fiat heals all errors and defects in those already
completed, thus drying up at once a prolific source of doubts and difficulties which formerly encumbered the titles of estates. It also declares that all warranties of lands
made by tenants in tail after December 31st, 1833,shall be absolutely void against the
Ilsue in tail and those in remainder.
Th.. ground being thus, as it were, cleared, a general enabling clause follows,enacting
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CHAPTER XXII.
OF ALIENATION

BY SPECIAL

CUSTOM.

WE are next to consider assurances by special custom, obtaining only in par
ticular places, and relative only to a particular species of real property. Thil'l
therefore is a very narrow title; being confined to copyhold lands, and such
customary estates as are holden in antient demesne, or tll manors of a ..irnilnr
that after the 31st December, 1833, (the day named for the cessation of fines and recoveries,) every actual tenant in tail, whether in possession, remainder, contingency, or
otherwise, shall have full power to dispose of the lands entailed either for a fee-simple
absolute, or any less estate, as against all persons claiming either under the entail or in
remainder or reversion. including the crown, saving the rights of all persons having
estates prior to the estate-tail so disposed of, and all others except those against whom
the disposition is by the act authorized to be made. A similar pulVerof disposition, as
against remaindermen or reversioners, is given to the tenant in tail, whoso estate has
been converted into a base fee, so as to enlarge such base fee into a fee-simple absolute.
Thus is the tenant in tail, whether actual or one whose estate has been converted
into a base fee, placed in most respects on a par with the tenant in fee-simple, as far as
disposing power is concerned. But his power, as we shall now see, is attended with cer
tain limitations. For where there is in existence any estate for years determinable on
the dropping of a life or lives. or any greater estate (not being an estate for years) prior
to the estate-tail, and created by the same settlement as created the entail, the consent
of the owner of such prior estate, or the first of such owners, if more than one, is made
necessary to enable the tenant in tail (unless he be entitled to the immediate reversion
expectant upon his own estate-tail) to make a complete disposition of the fee. Without
such consent he can but bar his own estate-tail, converting it into a base fee, and cannot
bar those in remainder. The person whose consent is thus made requisite is called by
the act the protector of the settlement; and he is endowed with the most absolute discretion as to giving or refusing his consent. He is not bound by any agreement which
he may have entered into to withhold his consent, nor is his office to be treated as a
trust; so that no court of equity can control or interfere with him, whether to restrain or
compel his consent. Under the old system of recoveries, a check similar to that which
is now secured by the office of protector arose from the necessity of obtaining the concurrence of the person entitled to the immediate freehold prior to the estate-tail, in
order to make a tenant to the pracipe or writ of entry: this was found to operate in
restraint of imprudent alienation, and to favour the retention of estates in one family
through a succession of generations. The new plan has this advantage over the old.
The owner of the prior estate is now only a consenting, not a conveying, party: he may
therefore concur in barring the estate without affecting the powers or interests incident
to his own estate, and without letting in the encumbrances of the remainderman, which
in some cases was a consequence of the old system.
Having imparted a general disposing power, under such conditions as we have seen,
to the tenant in tail, the statute next enacts that the disposition shall be effected by
some one of the assurances (not being a will) by which the same disposition might have
been made if the tenant in tail had been tenant in fee-simple. But such disposition
(except the land be of copyhold tenure) must be made or evidenced by deed; and no
disposition resting merely in contract. notwithstanding it be evidenced by deed, shall be
good under the act, either at law or in equity. In this respect, therefore, as under the
old law, the heir in tail and remainderman are more favoured than the heir-at-law of
tenant in fee-simple; whom the ancestor's contract binds, and whom he may bar by his
will.
No assurance will have any operation under the act (except a lease at rack-rent for
less than twenty-one years) unless enrolled in chancery within six calendar months after
Its execution. The consent of the protector may be given by the same deed, or by a
separate deed, provided it be executed on or before the day when the disentailing deed
is executed; and the separate consenting deed must be likewise enrolled ut or before the
time when the other deed is enrolled. A tenant in tail of lands held by copy of courtroll, if his estate be a legal one. and not merely an estate in equity, must dispose of his
lands by surrender in the usual way. If. however, his estate be but an equitable one, he
may dispose of it either by surrender or by deed: and, if by deed, such deed must be
entered on the court-rolls, as must also the deed by which the protector (if there be
one) consents to the disposition. But if the disposition be made by surrender, the pro
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nature ; which, being of a very peculiar kind, and originally no more than
tenancies in pure or privileged villenage, were never alienable by deed; for, as
that might tend to defeat the lord of his seigniory, it is therefore a forfeiture
of a copyhold.(a) Nor are they transferable by matter of record, even in the
king's courts, hut only in the court-baron of the lord.' The method of doing
this is generally by surrender j though in some manors, by special custom, reeoveries 111:1)" be suffered of copyholds :(b) but these differing in nothing material
from recoveries of free land, save only that they are not suffered in the king's
courts, but in the court-baron of the manor, I shall confine myself to conveyances by surrender, and their consequences.
Surrender, sursumredditio, is the yielding up of the estate by the tenant into
the hands of the lord, for such purposes as in the surrender are expressed. As,
it may be, to the use and behoof of A. and his heirs; to the use of his own will;
*366] and the like. The process in most manors is, that *tho tenant comes to
the steward, either in court, (or, if the custom permits, out of court,) or
else to two customary tenants of the same manor, provided there be also a eus(.) Lltt. ~ 14..

(6) Moor. 637.

tector may give his consent to the person taking the surrender.
The statute further
enables the commissioners of bankruptcy to dispose by deed of the lands of a bankrupt
tenant in tail to as large an extent as the bankrupt himself might have done.
One of the purposes to which fines were formerly applied was to pass the estates and
interests of married women, which could not, on account of the incapacity arising from
coverture, have been otherwise effectually bound. The act, therefore, provides that it
ahall be lawful for every married woman (in every case except that of being tenant in
tail, which is otherwise provided for by the act, as we have already seen) by deed to dispose of lands of any tenure, and money subject to be invested in the purchase of lands,
and to dispose of, release, surrender, or extinguish any estate which she alone, or she
and her husband in her right, may have in any such lands or money, and to release and
extinguish any power which she may have over such lands or money, as effectually as
though she were a feme sole. But her husband must concur in the deed, which must
also be produced and acknowledged by her before a judge of one of the superior courts
of ·Westminster, or a county-court judge, (19 & 20 Vict. c. 108, s. 73,) or before one of
the commissioners appointed by the lord chief-justice of the Common Pleas for the pur
pose of taking such acknowledgments.
On this occasion she is examined, apart from
her husband, as to her knowledge of the deed, and whether she voluntarily and freely
consents to it,-a ceremony which, as we have previously seen, was used when a married
woman was cognizor in a fine. If the disposition intended to be made be of lands of
copyhold tenure to which the married woman is entitled for an estate at law, it must be
done by way of surrender into the hands of the lord; an equitable estate in copyhold
may be disposed of in the same way, or by deed. Whenever it is done by surrender, the
married woman is to be separately examined, by the person taking the surrender, as to
the voluntary nature of the act.
Such are briefly the provisions of this bnportant statute, by which estates-tail may
now be absolutely alienated or barred and converted into estates in fee, and by which
the interests of married women may be passed. That which was formerly effected by a
series of tedious forms, with perpetual danger of errors or omissions which might vitiate
the whole transaction, is now accomplished by a simple deed, the same in form as that
by which any other owner might convey his interest, or, in cases of copyhold tenure, by
surrender,-the
only additional requisites being that these acts be done with the consent
of certain proper parties, who are clearly defined, that the deed be enrolled, and, in the
case of a married woman, that it be acknowledged by her in the manner prescribed by
the act.-KERR.
1 Littleton (sect. 76) was probably our author's authority for the doctrine stated in the
text. Littleton says, "Tenants by copy of court-roll shall neither implead nor be impleaded for their tenements by the king's writ; but if they will implead others for their
tenements, they shall have a plaint entered in the lord's court." But, in Widdowson vs.
Enrl of Harrington, 1 Jac. & 'Valko 549, the master of the rolls observed, .. With respect
to the manner of proceeding for the recovery of copyholds, it is said by counsel that it
ron be only by plaint in the lord's court; but that is quite a mistake. There WIM a time
when it was doubted whether you could proceed by the king's writ,-whether
you could
bring an ejectment for a copyhold. But all that has given way, and the king's courts are
now open to ejectments for copyholds, in the same way as for freeholds. What, is said
by Littleton (sect. 76) applies generally to all actions; but we know that at this day it iI
Dot true to that extent."-CHlTrr.
678

OF THINGS.

CHAP. 22.]

B6t

torn to warrant it; and there, by delivering up a rod, a glove, or other symbol,
as the custom directs, resigns into the hands of the lord, by the hands and
acceptance of his said steward, or of the said two tenants, all his interest and
title to the estate; in trust to be again granted out by the lord to such persons
and for such uscs as are named in thc surrender, and the custom of the manor
will warrant.
If the surrender be made out of court, then at the next or some
subsequent court, the jury or homage must present and find it upon their oaths;
which presentment is an information to the lord or his steward of what has
been transacted out of court. Immediately upon such surrender in court, or
upon presentment of a surrender made out of court, the lord by his steward
grants the same land again to cestuy que use, (who is sometimes, though rather
improperly, called the surrenderco.) to hold by the antient rents and customary
services; and thereupon admits him tenant to the copyhold, according to the
form and effect of the surrender, which must be exactly pursued." And this is
done by delivering up to the new tenant the rod, or glove, or the like, in the
name, and as the symbol, of corporal seisin of the lands and tenements.
Upon
which admission he pays a fine to the lord according to the custom of the manor,
and takes the oath of fealty,"
In this brief abstract of the manner of transferring copyhold estates we may
plainly trace the visible footsteps of the feodal institutions.
The fief, being of
a base nature and tenure, is unalienable without the knowledge and consent of
the lord. For this purpose it is resigned up, or surrendered into his hands.
Custom, and the indulgence of the law, which favours liberty, has now given the
tenant a right to name his successor; but formerly it was far otherwise.
And
I am apt to suspect that this right is of much the same antiquity with tho
introduction of uses with respect to freehold lands; for the alienee of a copyhold had merely jus fiduciarium, for which *there was no remedy at law, [*3G7
but only by subpena, in chancery.(c)
When therefore the lord had
accepted a surrender of his tenant's interest, upon cor-fideneo to re-grant tho
estate to another person, either then expressly named or to be afterwards
named in the tenant's will, the chancery enforced this trust as a matter of conscience, which jurisdiction, though seemingly new in the time of Edward IV.,(d)
was generally acquiesced in, as it opened the way for the alienation of copy·
holds, as well as of freehold estates, and as it rendered the use of them both
equally devisable by testament.
Yet, even to this day, the new tenant cannot
be admitted but by composition with the lord, and paying him a fine by way
of acknowledgment for the license of alienation.
Add to this the plain feodal
investiture, by delivering the symbol of seisin in the presence of the other
tenants in open court; "quando hasta vel aliud corporeum quidlibei porrigitur a

domino se investituram facere dicente ; qure /iIlltem coram duobus vasallis solemniier
fieri debet :"(e) and, to Crown the whole, the oath of fealty is annexed, the very
bond of feodal subjection.
From all which we may fairly conclude, that, bad
there been no other evidence of the fact in the rest of our tenures and estates,
the very existence of copy holds, and the manner in which they are transferred,
would incontestably prove the very universal reception which this northern
(.) Cro, Jac sus.
(.) Feud.l. 2, t: 2.
(·Illeo. Abr. tIt. Tenant per

crpu,

10.

I If II. surrenderor dies before the admittance of the surrenderee, his heir would take
by descent, as the surrenderor died seised of the premises, no legal title vesting in a surrenderee till admittance. 5 East, 132. 1 Smith, 363. And where a devise was made by
an unadmitted devisee, it was held that such second devisee, though admitted, could not
recover in ejectment, for his admittance had no relation to the last legal surrender, but
the legal title remained in the heir of the surrenderor,-the first testator. 7 East, 8.-

CnITT\-.

a Femes-covert and infants may be admitted by their attorney or guardian; and, in
default of their appearance, the lord may appoint a guardian or attorney for that purpose. If the fines are not paid, the lord may en ter and receive the profits till ~leis
satisfied, accounting yearly for the same upon demand of the person or persons entitled
to the surplus; but no forfeiture shall be incurred by infants or femes-covert for not
appearing, or refusing to pay fines. 9 Geo. 1. c. 29.--CHITTY.

867

OF THE RIGHTS

[BOOK

n,

system of property for a long time obtained in this island; and which com.
municated itself, or at least its similitude, even to our very villeins and bondmen.
This method of conveyance is so essential to the nature of a copyhold estate,
that it cannot properly be transferred by any other assurance. No feoffment
or grant has any operation thereupon. If I would exchange a copyhold estate
with another, I cannot do it by an ordinary deed of exchange at the common
law, but we must surrender to each other's use, and the lord will admit us
*368J accordingly. If I would devise a copyhold, I must surrender *it to the
use of my last will and testament;' and in my will I must declare my
intentions, and name a devisee, who will then be entitled to admisslon.rj")
A
fine or recovery had of copyhold lands in the king's court may, indeed, if not
duly reversed, alter the tenure of the lands, and convert them into frank fee,(g)
which is defined in the old book oftenures(l!) to be "land pleadable at the cornmon law;" but upon an action on the case, in the nature of a writ of deceit,
brought by the lord in the king's court, such fine or recovery will be reversed,
the lord will recover his jurisdiction, and the lands will be restored to their
former state of copyhold.u)!
In order the more clearly to apprehend the nature of this peculiar assurance,
let us take a separate view of its several parts; the surrender, the presentment,
and the admittance.
1. A surrender," by an admittance subsequent whereto the conveyance is to
(f) Co. Copyb. ~ 36.
(.) Old Xat. Brev. t. Iniif. d. redo clauso. F. N. B. 13.

(A) T. tenir en franke fee.
(.) See book in. page iee,

'To prevent the recurrence of the evils which frequently resulted from the devisors
of copyhold lands omitting, either from negligence or ignorance, to surrender them to the
uses of their wills, it 'YnS enacted by 55 Geo. III. c. 192, that where, by the custom of any
manor in England or Ireland, any copyhold tenant thereof may by will dispose of or
appoint his copyhold tenement, the same having been surrendered to such uses as shall
be by such will declared, every disposition or charge of any such copyholds, or of any
right or title to the same, made by any such will by any person who shall die after passing
this act,-viz., 12th July, 1815,-shall be as effectual, althollg!. no surrender is made to the me f!!
such will, as it would have been had such surrender been made. But the claimants under
the devise must pay the stamp-duties, fees, &c. incident to a surrender, as well as those
upon admission. Before the passing of this act, equity would relieve in favour of a wife
or younger children, (but not of a brother, grandchildren, or natural children,) or where
copyholds were devised for the payment of debts. See 1 .Atk. 387. 3 Bro. 229. 1 P.
Wms. 60. 2 Ves. 582. 6 Ves. 544. 5 Ves. 557. But where a surrender by a married
woman to the use of her will is required by the particular custom of the manor, the want
of a surrender is not aided; for the 55 Geo. III. c. 192 only aids the want of a formal
surrender, and the surrender in this case is matter of substance, and requires to be
accompanied by the separate examination of the wife. 5 Bar. & .Ald. 492. 1 Dowl, & R.
81 S. C. Where copyhold premises have been surrendered to such uses as the owner
shall appoint, the appointment may be made by will, and a surrender to the uses of such
will was not necessary even before this statute. 3 1tI. & S. 158.-CIIITTY.
By the Wills Act, 1 Vict. c. 26, alI copyhold lands are made devisable, whether there
13or is not a custom to that efloct.-c-Ksnn.
5.Afine of lands in ancient demesne levied in the court of Common Pleas is not absolutely void, but voidable by the lord; and it seems, according to 1.1r.Preston, copyhold
lands are within the same rule; but it is clearly more correct to levy the fine, or suffer
the recovery in the lord's court. See 1 Prest. on Conv. 266, 267; and see 3 'I'. R. 162.CIlITTY.
6.Asurrender does not destroy a contingent remainder. 2 Saund. 386. It receives tho
same construction as deeds operating by the statute of uses: and therefore cross-remainders cannot be implied. 1 Saund. 186, b. .Asurrender may be by him in remainder.
1 Saund. 147, a., n. 3. The surrenderee is an assignee within the equity of the statute
Hen. VIII. 1 Saund, 241, a. His title begins from the date of the surrender, by relation;
and therefore, after he has been admitted, he may lay his demise in ejectment on the
day of surrender, and recover mesne profits therefrom. 1 T. R. 600. 2 Saund. 422, e.,
D. 2.
But an equity of redemption cannot be surrendered, (2 Saund. 422, d., n, b.;) and
devisees of contingent remainders on a copyhold not being in the seisin cannot make a
surrender of their interest, nor will such a surrender operate against them or their heirs.
11 East, lil5. .Afeme-covert n ho surrenders copyhold ought previously to be examined,
&f'lparatelyfrom her husband, by the steward of the manor, or before two customary
flSO
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receive its perfection and confirmation, is rather a manifestutlon of the alienor's
intention, than a transfer of any intercst in possession. For, till admittance of
ccstuy que use, the lord taketh notice of the surrenderor as his tenant; and he
shall receive the profits of the land to his own use, and shall discharge all ser
vices due to the lord. Yct the interest remains in him not absolutely, but sub
modo; for he cannot pass away the land to any other, or make it subject to any
other encumbrance than it was subject to at the time of the surrender.
But 110
manner of legal interest is vested in the nominee before admittance. If he
enters, he is a trespasser, and punishable in an action of trespass P and if he
surrenders to the use of another, such surrender is merely void, and by no matter
ex post facto can be confirmed. For though he be admitted in pursuance of the
original surrender, and thereby acquires afterwurds a sufficient and plenary interest as absolute owner, yet his second surrender previous to his own udmittnnce
is absolutely void ab initio; because at the time of such surrender he had but a
possibility of an interest, and could therefore transfer nothing : and no subsequent admittance can make an act good which was ab initio void, Yet, though
upon the original surrender the nominee hath but a [iossibility, it is however
such a possibillty us may whenever he pleases be reduced to a ccrtainty; for
he cannot either by force or fraud be deprived or deluded of the effects and
fruits of the surrender; but if the lord refuse to admit him, he is compollublo to
do it by a bill in chancery, or a 7IIandamus:(k)* and tho surrenderor can in [*369
no wise defeat his grant; his hands being forever bound from disposing
of the land in any other way, and his mouth forever stopped from revoking or
countermanding his own deliberate act.(.l)8
2. As to the presentment j that, by the general custom of manors, is to be mado
.t the next court-baron immediately after the surrender; but by special custom
III some places it will bc good though made at the second or other subsequent
court. And it is to be brought into court by the same persons that took tho
surrender, and then to be presented by the homage; and in all points material
must correspond with the true tenor of the surrender itsclf. And thercforc, if
the surrender be conditional, and the presentment be absolute, both the surrender, presentment, and admittance thereupon, are wholly void :(m) the surrender, as being never truly presented; the presentment, as being false; and
tho admittance, as being founded on such untrue presentment,
If a man surrenders out of court and dies before presentment, and presentment bo made
after his death, according to the custom, that is sufficicnt.(n) So too, if ccstuy
que use dies before presentment, yet, upon presentment made after his death, his
heir according to the custom shall be admitted. The same law is, if those, into
whose hands tho surrender is made, die before presentmcnt; for, upon sufficient
proof in court that such a surrender was made, the lord shall be compelled to
admit accordingly. And if the steward, tho tenants, or others into whose hands
such surrender is made, refuse or neglect to bring it in to be presented, upon a
petition preferred to the lord in his court-baron, tho party grieved shall find
remedy. But if the lord will not do him right and justice, he may sue both
(i) 2 Roll. Rep. 107.
II) Co. Copyh. ~ 31.

(M)Iuid. ~ 40.
(ft) Co. Litt. &2.

tenants by special custom; and if it be to such uses as she shall by will appoint, a papcr
purporting to bc a will, though made by her, living her husband, is a good execution.
4 Taunt. 2lJ4.-ClIITTY.
T The surrenderee
would not now be considered a trespnsser; for it has bcen deteJ'o
mined that he may recover in an ejectment against the surrenderor, upon a demise laid
after the surrender, where there was an admittance of such party before trial; but as the
surrenderor after the surrender is considered merely a trustee for the nominee, it should
seem that the decision would have been the same even if the subsequent admittance
had not been proved. 1 T. R. GOO. 5 Burr. 27G4. IG East, 20S.-CIIITTY.
8 Of course it will be understood
that a surrender by a copyholder to the use of his
own will is always revokable; and if a copyholder surrenders conditionally, and satisfies
the condition before admittance of tho nominee, the copyholder may surrender agaiu
absolutely, without taking a new estate by tho admittance and surrender of the nominee
in the conditional surrender, and his own subsequent admittance. Hargrave's note W
Co. I..itt. G2, a.--CHITTY.
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the lord, and them that took the surrender, in chancery, and shall there find
relief'( 0)'
*3-0]
*3. .Admittance10 is the last stage, or perfection, of copyhold assurances.
I
And this is of three sorts: first, an admittance upon a voluntary grant
from the lord; secondly, an admittance upon surrender by the former tcnant;
and, thirdly, an admittance upon a descent from the ancestor.
In admittances, even upon a voluntary grant from the lord, when copyhold
lands have eseheated or reverted to him, the lord is considered as an instrument.
For though it is in his power to keep the lands in his own hands; or to dispose
of them at his pleasure, by granting an absolute fee-simple, a freehold, or fchattel interest therein; and quite to change their nature from copyhold to
socage tenure, so that he may well be reputed their absolute owner and lord;
yet if 110will still continue to dispose of them as copyhold, he is bound to observe the anticnt custom precisely in every point, and can neither in tenure nor
estate introduce any kind of alteration; for that were to create a new copyhold:
wherefore in this respect the law accounts him custom's instrument.
For if a
copyhold for life falls iflto the lord's hands, by the tenant's death, though the
lord may destroy the tenure and enfranchise the land, yet, if he grants it out
again by copy, he can neither add to nor diminish the antient rent, nor make
any the minutest variation in other respects :(p) nor is the tenant's estate, so
granted, subject to any charges or encumbrances by the lord.(q)
In admittances upon surrender of another, the lord is to no intent reputed us
owner, but wholly as an instrument; and the tenant admitted shall likewise be
subject to no charges or encumbrances of the lord; for his claim to the estate is
solely under him that made the surrender.(r)
And, as in admittances upon surrenders, so in admittances upon descents, by
*371] the death of the ancestor, the lord *is used as a mere instrument; and,
as no manner of interest passes into him by the surrender or the death
of his tenant, so no interest passes out of him by the act of admittance. And
therefore neither in the one case nor the other is any respect had to the quantity
or quality of the lord's estate in the manor. For whether he be tenant in fee
or for ycars, whether he be in possession by right or by wrong, it is not rnaterial j since the admittances made by him shall not be impeached on account
of his title, because they are judicial, or rather ministerial, acts, which every
lord in possession is bound to pcrform.(s)
Admittances, however, upon surrender, differ from admittanccs upon descent
in this, that by surrender nothing is vested in cestuy que use before admittance,
no more than in voluntary admittances; but upon descent the heir is tenant by
copy immediately upon the death of his ancestor: not indeed to all intents and
(.) Co. Copyh. ~ 40.
(Pi Ibid. ~ 41.
(0) 8 Ilep, 63.

(r) 4 Rep. 27. Co Litl. ~9.
(.) .. Itep, 27. 111ep.14O

I But now, by the statute
4 & 5 Vict. c. 35, every surrender and deed of surrender
which the lord shall be compellable to accept or shall accept, and every will and codicil
a copy of which shall be delivered to the lord, his steward or deputy steward, out of court,
or at a court in the absence of a homage, shall be entered in the court-rolls by such lord,
steward, or deputy, and such entry shall be of equal effect with an entry made in pursuance of a presentment; and presentment of the surrender, will, or other matter on
which an admittance is founded shall not be essential to the validity of the admittance.
The statute also declares the ceremony of presentment to be not essential to the validity
of an admittance, lind further enacts that admittance may be made at any time or place
without holding any court for the purpose.-KERR.
10 The admittance
of the particular tenant is the admittance of the remainderman;
but the latter may be admitted by himself. 1 Saund. 147, a., n. (3) (4.) It relates when
made to the time of surrender
1 T. R. 600. 2 Saund, 422, c., n. 2. .A. surrenderee
cannot forfeit for felony before admittance, for till then the estate is in the surrenderor.
2 Saund. 422, c., n. 2. The lord's grantee has title without it. 2 B. & A. 453. 2 Saund.
422 c. If the surrenderee dies before admittance, his heir is entitled to it, and the
wid'ow to free-bench. 2 Saund. 422, d. One effect of admittance is that a copyholder
after it is estopped, in an action by the lord for a forfeiture, from showing that the legal
f>Statewas not in the lord at the time of admittance.
5 K &.A.. 626. 1 Dowl. & R. 243
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purposes, for he cannot be sworn on the homage nor maintain an actiot. ill the
lord's court as tcnant; but to most intents the law taketh notice of him as of a
perfect tenant of the land instantly upon the death of his ancestor: especially
where he is concerned with any stranger. He may enter into the land before
admittance; may take the profits; lllay punish any trespass done upon the
wound jet) nay, upon satisfying the lord for his fine due upon the descent, may
surrender into the hands of the lord to whatever use he pleases." For which
reasons we may conclude, that the admittance of an heir is principally for the
benefit of the lord, to entitle him to his fine, and not so much necessary for the
strengthening and completing the heir's title. Hence indeed an observation
might arise, that if the benefit, which the heir is to receive by the admittance,
is not. equal to the churges of tho fine, he will never come in and bo admitted to
his copyhold in court; and so the lord may be defrauded of his fine. [*3~~
But to this we may reply in *the words of Sir Edward Coke :(u) "I assure
I
myself, if it were in the election of the heir to be admitted or not to be admitted,
he would be best contented without admittance; but the custom of every manor
is in this point compulsory. For, either upon pain of forfeiture of their copyhold,
or of incurring some grcat penalty, the heirs of eopyholders are enforced, ill
every manor, to come into court and be admitted according to the custom.
within a short time after notice given of their ancestor's decease "12

CHAPTER
OF ALIENATION

XXIII.
BY DEVISE.

THE last method of conveying real property is by devise, or disposition coutained in a man's last will and testament.
And, in considering this subject, I
shall not at present inquire into the nature of wills and testaments, which are
more properly the instruments to convey personal estates; but only into the
original and antiquity of devising real estates by will, and the construction fit
the several statutes upon which that power is now founded.
It seems sufficiently clear, that, before the conquest, lands were devisable by
will.(a) But, upon the introduction of the military tenures, the restraint of
devising lands naturally took place, as a branch of the feodal doctrine of nonalienation without the consent of the lord.(b) And some have questioned
whether this restraint (which we may trace even from the anticnt GermaIllJ)(c)
was not founded upon truer principles of policy than the powcr of wantonly disinheriting the heir by will, and transferring the estate, through the dotage or
(f) 4 Hop. 23.
(w) Copyh. ~ 41.
(a) Wn.;ht of Tenures, li2.

sr.

(i) See PH£"
(.) 11u:tt. de Mm-. Germ. c. 21.

11 It has been held that, the heir having as complete a title without admittance as with
it against all the world but the lord, the court of King's Bench will not grant a. mandamus to compel the lord to admit him. 2 T. R. l!1i. But in a more recent case the
oourt granted a mandamus in favour of an heir. 3 Bar. & Cres, li2.
4 Dowl, & R. 4!l2,
S. C. If the lord refuse to admit, the surrenderee cannot have an action on the esse
against him, but may compel him in chancery (Cro. Jac. 368) or by mandamus. 2 T.
R. 484. And the lord has no right to the fine till after admittance.
lb. I Watk. on
wp. 1st ed. 263, 2Si. 1 East, R. 632. Scriv, on Cop. 405, 406. But the surrenderor ma"!,
bring an action for refusal to admit. 3 Bulst. 2li.-CIIITTY.
12 But a person claiming to be admitted
as heir need not tender himself for admit
tance at the lord's court if he has been refused by the steward out of court. 2 111.& S
Si. A lord of the manor cannot seize a copyhold estate as forfeited pro defectu tcnentu.
without a custom; and where he did so, even after three proclamations for the heir to
come in, and granted it in fee to another, it was held an absolute seizure, not being warranted by custom, and could not be set up by the lord as a seizure qtrousque. :3 T, It 162.
-CHITTY.
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caprice of the ancestor, from those of his blood to utter strangers. For this, it
is alleged, maintained the balance of property, and prevented one man from
growing too big or powerful for his neighbours; since it rarely happens
*3~4
*that the same man is heir to many others, tl.ough by art and manageI ]
mont he may frequently become their devisee. 'I'hus the antlcnt law of
the Athenians directed that the estate of the deceased should always descend to
his children j or, on failure of lineal descendants, should go to the collateral
relations: which had au admirable effect in keeping up equality and preventing
the accumulation of estates. But when Solon(d) made a slight alteration, by
permitting them (though only on failure of issue) to dispose of their buds by
testament, and devise away estates from the collateral heir, this soon produced
an excess of wealth in some, and of poverty in others: which, by a natural
progression, first produced popular tumults and dissensions; and these at length
ended in tyranny and the utter extinction of liberty; which was quickly folIowedby a total subversion of their state and nation. On the other hand, it
would now seem hard, on account of some abuses, (which are the natural consequence of free ageney when coupled with human infirmity,) to debar the
owner of lands from distributing them after his death as the exigence of his
family affairs, or the justice due to his creditors, may perhaps require. And this
power, if prudently managed, has with us a peculiar propriety, by preventing
the very evil which resulted from Solon's institution, the too great accumulation
of property; which is the natural consequence of our doctrine of succession by
primogeniture, to which the Athenians were strangers. Of this accumulation
the ill effects were severely felt even in the feodal times: but it should always
be strongly discouraged in a commercial country, whose welfare depends on the
number of moderate fortunes engaged in the extension of trade.
However this be, we find that, by the common law of England since the conquest, no estate, greater than for term of years, could be disposed of by testament iCe) except only in Kent, and in somc antient burghs, and a few particular
manors, where their Saxon immunities by special indulgence subsisted.(f)
And
*375J thoul?h the feodal restraint on alienations *by deed vanished very early,
yet this on wills continued for some centuries after: from an apprehension of infirmity and imposition on the testator in extremis, which made such
devises snspicious.(g) Besides, in devises there was wanting that general notoriety, and public designation of the successor, which in descent is apparent to
the neighbourhood, and which the simplicity of the common law always required
in c,·ery transfer and new acquisition of property.
But when ecclesiustical ingenuity had invented the doctrine of uses as a thing
distinct from the land, uses began to be devised VOlT frequently,(h) and the
devisee of the use could in chancery compel its execution. For it is observed
by Gilbert,Ci) that, as the popish clcrgy then generally sat in the court of chancery, they considered that men are most liberal when they can enjoy their
possessions no longer: and therefore at their death would choose to dispose of
them to those who, according to the superstition of the times, could intercede
for their happiness in another world. But, when the statute of uses(j) had
annexed the possession to the use, these uses, being now tho very land itself,
became no longer devisable j' which might have occasioned a great revolution
in the law of devises, had not the statute of wills been made about five years
after, viz., 32 Hen. VIII. c. 1, explained by 34 Hen. VIII. c. 5, which enacted,
\4) Plutarch. in v.1a SalAm.
(.) 2 Inst, 7.
(f) Litt. ~ 167. 1 Inst. 111.
(.) G1any.1. 7, c. L

(ll Plowd. 4a.
On Devl.... 7.
(I) 21 lIen. VIII. c. 10. See Dyer, 1~'
(I)

1 This is not quite correct.
By means of a limitation to such uses as the owner should
by his will appoint, the land might have been, and frequently is, devised, notwithstamling, or rather by the aid of, the statute of uses, and independently of any statute of
wifT~, in the same manner as copyholdswere made devisable hy means of 1. surrr-nner=-
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that all persons being seised in fee-simple' Cexcept feme-cover ts,1infants, idiots, and
persons of non-sane memory) might by will and testament in writing devise
to any other person, except to bodies corporate, two-thirds of their lands, tenements, and hereditaments held in chivalry, and the whole of those held in
soea9:0: which now, through the alteration of tenures by the statute of Charles
the Second, amounts to the whole of their landed property, except their copy.
hold tenements.
Corporations were excepted in these statutes, to prevent the extension of
gifts in mortmain; but now, by construction *of the swtute 43 Eliz. c.
*3-6
4, it is held, that a devise to a corporation for a charita ole use is valid, [ I
as operating in the nature of an appointment rather than of a bequest. And
indeed the piety of the judges hath formerly carried them great lengths in supporting such charitable uses ;(k) it being held that the statute of Elizabeth,
which favours appointments to charities, supersedes and repeals all former
statutes,(l) and supplies all defects of assurances :(m) and therefore not only a
devise to a corporation, but a devise by a copyhold tenant without surrendering
to the use of his will,(n) and a devise (nay, even a settlement) by tenant in tail
without either fine or recovery, if made to a charitable use, are good by way
of appointment. Co)
·With regard to devises in general, experience soon showed how difficult and
hazardous a thing it is, even in matters of public utility, to depart from tho
rules of the common law; which are so nicely constructed and so artificially connected together, that the least breach in anyone of them disorders for a timo
the texture of the whole. Innumerable frauds and perjuries were quickly introduced by this parliamentary method of inheritance; for so loose was tho construction made upon this act by the courts of law, that bare notes in the handwriting of another person were allowed to be good wills within the statuto.(p)
To remedy which, the statute of frauds and perjuries, 29 Car. II. c. 3, directs,
that all devises of lands and tenements shall not only be in writing, but signed
by the testator, or some other person in his presence and by his express direction; and be subscribed, in his presence, by three or four credible witnesses ..
And a solemnity nearly similar is requisito for revoking a devise by writing;
though the same may be also revoked by burning, cancelling, tearing, or
obliterating thereof by the devisor, or in his presence and with his consent-!
(1) Cb. Prec. ~'1!.
(I) GlIb. Rep. 4,';. 1 P. Wms. 2J,~.
{-)Duko's Chant. Uses,~.

(-)){oor. 890.
(.) 2 Vern. ~53. Cb. Prec.l6.
(p) Dyer, 72. Cro. Eliz.l00.

2 As copyholders
and customary tenants whose interest passes by surrender are not
seised in fee-simple, and do not hold their lands in socage, it follows that they cannot
make a devise under this statute; nor need the requisites of it be observed, (7 East, 299
and 322.) unless the terms of the surrender require the will to be signed. Id. ibid. 2 P.
Wms.258. 2 Atk. 37.-CIIITTY.
3 'Yhere lands are conveyed to trustees, a married woman may have the power of appointing the disposition of lands held in trust for her after her death, which appointment must be executed like the will of ts feme sole. 2 Ves. 610. 1 Bro. 99. And though
the contrary has been held. yet it has been determined by the house of lords that the
appointment of a married woman is effectual against the heir-at-law, though it depends
only upon an agreement of her husband before marriage, without any conveyance of the
estate to trustees, 2 Ves. Sen, l!H. 6 Bro. P. C. 156. 2 Eden. 239. 1 Bro. P. C. 48Q,
S. C. Amb. 565. 2 Roper's Hus. and Wife, 180. See the valuable note to 1 Hoveden's
Supplement to Ves. Jr. Rep. 21. Where there is a power to charge lands for the paynv-nt of debts, or for a provision for a wife or younger children, a court of equity will
decree a will, though not executed according to the statute, a good execution of the
power.. Schoo & Lefr. QO. 1 Dick. 165.-CnRISTIAY.
'A number which, by the Wills Act, (1 Vict. c. 26,) has been reduced to twO.-KERR.
I 'Vith respect to revocations in general, see 1 Saund, 2i7 to 2i9, d.
Where a testator, being angry with one of his devisees, tore his will into four pieces. but was prevented
from further tearing it, partly by force and partly by entreaty. and afterwards. becoming
calm, expressed his satisfaction that no material part was injured, and that the will was
no worse, the court held that it had been properly left to the jury to say whether the
testator had perfected his intention of cancelling the will. or whether he was stopped In
f<\dio; and, the jury having found the latter, the court refused to disturb the verdict
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as likewise ,'mpliedly, by such a great and entire alteration in the circumstances and situation of the devisor, as arises from marriage and the birth of a
child.(q)S
In the construction of this last statute,' it has been adjudged th ..t the
(.) Christopher

VJ.

Christopher,

Schacch. 6 July,

un.

zr

Sprngge rI. Stone, at tho Cockpit,
lIarch, 1773, ily WlJ.
mot, de Orey, and Parker. See page 502.

3 B. & A. 489. But where the testator threw his will into the fire, out of which it was
snatched by a bystander and preserved without the testator's knowledge, the will was
held to be cancelled. 2 ijla. R. 1043.-CRITTY.
6 )larriage, and the birth of a posthumous child, amount to a revocation.
5 T. R. 49.
In a case where a testator had devised his real estate to a woman with whom he cohabited, and to her children, he afterwards married her and had children by her, it was
held these circumstances did not amount to a revocation of the will. Lord Ellenborough,
in his judgment, says, "The doctrine of implied or presumptive revocation seems to
utand upon a better foundation of reason, as it is put by lord Kenyon, in Doe vs. Lancashire, [, T. R. 5S,-namely, lid being 'a tacit condition annexed to the will when made,
that it should not take effect If there should be a total change in the situation of the
testator's family,'-than
on the ground of any presumed alteration of intention; which
alteration of intention should seem in legal reasoning not very material, unless it be
considered as sufficient to found a presumption in fact that an actual revocation has
followed thereupon.
But, upon whatever grounds this rule of revocation may be
supposed to stand, it is on all hands allowed to apply only in cases where the wife
and children-the
new objects of duty-are wholly unprovided for, and where there is
an entire disposition of the whole estate to their exclusion and prejudice. This, however, cannot be said to be the case where the same persons who, after the making of the
will, stand in the legal relation of wife and children, were before specifically contemplated and provided for by the testator, though under a different character and denomination."
2 East, 530. See 5 Ves. Jr. 6513. By the Roman law, if the child born
after the will died before the testator, the testament was restored to its force and effect.
2 Domat, 40.-CIIRISTIAX.
Where two wills are found in the possession of the testator, to invalidate the first the
second should expressly revoke, or be clearly incompatible with, the first devise; for no
subsequent devise will revoke a prior one unless it apply to the same subject-matter.
1
P. 'Vms. 345. 7 Bro. P. C.344. Cowper,87. A devise of real property is not revoked
by the bankruptcy of the devisor. The master of the rolls said, .. From the moment
the debts are paid. the assignees are mere trustees for the bankrupt, and can be called
to convey to him." In this case, all the debts were paid, and the bankrupt had been
dead some time. 14 Vest 580. See, also, as to implied or constructive revocations, 3
Mod. 218. Salk. 592. 3 Mod. 203. 2 East,488.
Carth.81.
4 Burr. 2512. 7 Ves. Jr.
348. Cowp, 812. 4 East, 419. 2 N. R. 491, and post, .. Title by Testament," 4S9, et seq.
-CHITTY.
Formerly, marriage and the birth of a child were considered 8 sufficient ground for
implying the revocation of a will. The stat. 1 Vict. C. 26, s. 19 expressly provides that
no will shall be revoked by any presumption of an intention on the ground of an alteration in circumstances, but makes marriage an absolute revocution.c--Ksnn.
7 As to what shall be deemed a sufficient compliance with this act, see 1 Fonblnnque
un Equity, 193. Phil. on Evid. chap. 8, sect. 8. It is observable that the statute requires
that the will shall be in writing; but it should seem that it would suffice if in print and
signed by the testator. Semble, 2 M. & S. 286.
It next requires that the will shall be signed by the testator or some other person !n
his prl'sence and by his express direction. The first case in which this question was
raised was Lemayne vs. Stanley, 3 Lev. 1, 1 Eq. Ca. Abr. 403, in which case it was determined that, if the testator write the whole of the will with his own hand, though he
does not subscribe his name, but seals and publishes it, and three witnesses subscribe
their names in his presence, it is a good will; for his name being written in the will,
it is a suffic-ient signing, and the statute does not direct whether it shall be at the
top, bottom, &c. But, from the case of Right Lessee of Cater vs. Price, Doug. 241, it
may be inferred that the above decision will apply only to those cases where the t,estator
appears to have considered such sufficient signing to support the will, and not to those
where the testator appears to have intended to sign the instrument in form; and Mr.
Christran, in his edition of Blackstone, 2 vol. 377, n. 5, properly observes that writing
the name at the beginning would never be considered a signing according to the statute
unless the whole will was written by the testator himself; for whatever is written by 8
stranger after the name of the testator affords no evidence of the testator's assent to it
;f the SUbscription of his name in his own hand is not subjoined. And see Powell on
}levises, 63. In tho case cf Right vs. Prico, the will was prepared in five sheets, and,
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testator's name, written with his own hand, at the beginning of *h18 [*377
will, as, " I, John Mills, do make this my last will and testament," is a
sufficient signing, without any name at the bottom;(r) though the other is the
(r>

3 LeT. 1.

seal affixed to the last, and the form of attestation written upon it, and the will was read
over to the testator, who set his mark to the two first sheets, and attempted to set it M
the third, but being unable, from the weakness of his hand, he said he could not ,10 it,
but that it was his will; and on the following day, being asked if he would sign his will,
he said he would, and attempted to sign the two remaining sheets, but was not able
Lord llIansfield observed that" the testator, when he signed the two first sheets, had
IW intention of signing the others, but was not able: he therefore did not mean the
signature of the two first as the signature of the whole will. There never was a signature of the whole." See also 4 Ves. Jr. 197. 9 Ves. 249. And if it appear upon a will
of personal estate that something more was intended to be done, and the party was not
prevented by sickness or death from signing, this declaration at the beginning is not
sufficient. 4 Ves, 197, n. HVes, 249. But where a will, written on three sides of a
sheet of paper and duly attested, concluded by stating" that the testator had signed his
name to the two first Rides thereof, and his hand and seal to the last," and it appeared
he had put his hand and seal to the last only, omitting to sign the two first sides, it was
held that the will was well executed, as his first intention was abandoned by the final
signature made by him at the time of executing the will. 5 Moore, 484. 2 Bro. &; Bing.
650, S. C. So where the testator had executed such a will, but some years afterwards
made various interlineations and obliterations therein, but which was neither resigned,
republished, nor reattestcd, but a fair copy was afterwards made, in which he added one
interlineation not affecting his freehold estate, but the copy was never signed, attested,
or published, and the will and copy were found locked up in a drawer together, it was
held that there was no revocation of the will as it originally stood, the alterations, &c.
being merely demonstrative of an intention to execute another never carried into effect,
[d. ibid. The testator's making a mark at the foot of his will, if intended as a signature, is sufficient. Freeman's Rep. 538.
The next doubt that occurred upon this point was whether the testator sealing his will
was not a signing within the statute; and in 2 Stra. 764, lord Raymond is reported to have
held that it was; and of the same opinion three of the judges appear to have been in 3
Lev. 1, on the ground that S:..qnum is no more than a mark, and sealing is a sufficient mark
that this is his will; but in 1 Wils. 313 such opinion was said to be very strange doctrine,
for that, if it were so, it would be easy for one person to forge any man's will by only
forging the names of any two obscure persons dead, for he would have no occasion to
forge the testator's hand. And they said" if the same thing should come in question
again, they should not hold that sealing a will was a sufficient signing within the statute."
But in 2 Atk. 176, lord Hardwicke seems to have thought that sealing without signing in
the presence of a third witness, the will having been duly signed in the presence of two.
would have been sufficient to make it a good will. It was held, in a case where the testator was blind, that it is not necessary to read over the will, previous to the execution,
in the presence of the attesting witnesses. 2 New R. 415. The signing of the testator
need not be in the presence of the witnesses: it suffices if he acknowledge his signature
to each of them. 3 P. Wms. 253. 2 Ves. 454. 1 Ves. Jr. 11. 8 Ves. 504. 1 Ves. & B.
862.
Upon the attestation of a will, many questions have also arisen. The first seems to have
been whether the witnesses must attest the signing by the testator; and upon this point,
the statute not requiring the testator to sign his will in the presence of the witnesses, it
has been held sufficient if the testator acknowledge to the witnesses that the name is
his. 3 P. Wms. 253. 2 Ves. 254. See also 2 P. Wms. 510. Comyn's Rep. 197. 1 Ves,
Jr. 11. The next question respecting the attestation was, What shall be construed a
signing in the presence of the testator? and upon this point, which first came into consideration in 1 P. Wms. 740, lord Macclesfield held that" the bare subscribing of a will
by the witnesses in the same room did not necessarily imply it to be in the testator']
presence, for it might be in a corner of the room, in a clandestine fraudulent way, and
then it would not be a subscribing by the witness in the testator's presence merely because in the same room; but that here, it being sworn by the witness that he subscribed
the will at the request of the testatrix and in the same room, this could not be fraudulent, and was therefore well enough." So, in the case in 2 Salk. 688, the testator having
desired the witnesses to go into another room, seven yards distant, to attest it, in which
room there was a window broken, through which the testator might have seen, the
attestation was held good, for that it was enough that the testator migltt see the witnesses
SIgning, and that it was not necessary that he should actual!} see them.. See also S Salk.
39.~. An.1 101"11 Thurlow, in 1 Bro. C. C 99, relying upon the authority in 2 Salk, 688.
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safer way.s It has also been determined, that though the witnesses must all
see the testator sign, 01' at least acknowledge the signing, yet they may do it at
different times.Is) But they must all subscribe their names as witnesses in his
presence, lest by any possibility they should mistake the instrument.(t) And, in
one case determined by the court of King's Bench,(u) the judges were ex('J Freem.4Stl. 2 Ch. en. 109. Pro Ch IS5.
(¥) Stra. 12.;3.
('J 1 P. Wms. 740.

inclined to think a will well attested where the testatrix could see the witnesses through
the window of her carriage and of the attorney's office. But the above cases turned
upon the circumstance of the testator being in a situation which allowed of his seeing
the witnesses sign: if, therefore, he be in a position in which he cannot bee the signing,
it seems such attestation would not be a compliance with the statute. Carth. i9. Holt's
Rep. 222. 1 P. Wms. 239. 2 Show. 288. And in the case in Comyn's R. 531 it was determined that the question whether present or not was a fact for the consideration of
the jury, upon all the circumstances of the case. See also Stra, 1109. And if the jury
find that the testator was in a situation where he could not see the witnesses, the will is
not duly attested, (1 M. & S. 294;) and if the testator were at the time of attestation
insensible, though the witnesses signed in his presence, it is not a good attestation.
Doug. 241.
It seems also to have been a question whether the witnesses should not attest the will
in the presence of each other. But it was determined, very soon after the statute, that
though the witnesses must all see the testator sign, or acknowledge the signing, yet that
they may do it at different times, (Anon. 2 Ch. Ca. 109. Freem. 486. Cook vs. Parson,
Prec. Ch. 185. Jones vs. Lake, cited 2 Atk. 177. Bond vs. Sewell, 3 Burr. R. 1773;) and the
acknowledgment by the testator to one of the witnesses, who did not see him sign, is
good. See Addy l·S. Grix, 8 Ves. 504. Ellis vs. Smith, 1 Ves. 11. As to the attestation
hy a marksman, see Harrison vs. Harrison, 8 Ves. 185. It is not necessary that the witnesses should in their attestation express that they subscribed their names in the prosence of the testator; but whether they did or not so subscribe is a question for the jury.
4 Taunt. 217. Willes Rep. 1.
Where there is a power to charge lands for the payment of debts, or for a provision for,
a wife or younger children, a court of equity will decree a will, though not executed according to the statute, a good execution of the power, (Sch. & Lef. 60. 1 Duk.165;) and
the defective execution of wills, in exercise of a power, is remedied by the 54 Geo. III.
c. 68.-CIIITTY.
8 I conceive that writing the name at the beginning would never be considered a signing
according to the statute, unless the whole will was written by the testator himself; for
whatever is written by a stranger after the name of the testator affords no evidence of
the testator's assent to it, if the subscription of his name in his own hand is not subjo:ned.-CuRISTIAN.
See Doug. 241. L'Meriv, 503. The wiII is now required to be signed at the foot or end
thereof. Stat. 7 W. IV. and 1 Vict. C. 26, S. 9.-SWEET.
But now, by the statute 1 Vict. C. 26, the testator's signature must be at the foot or end
of the wiII, and must be made by him, or by some other person by his direction in his
presence; and such signature must be made or acknowledged hy him in the presence
of two witnesses present at the same time, and they must attest and subscribe in the
presence of the testator.
But no particular form of attestation is necessary.
Several questions have arisen on the meaning of the words foot or end of the will; and
it has been thought necessary to pass an act (15 Vict. C. 24) to define, as far as may be
the meaning of these words. The statute enacts that the signature of the testator shall
be deemed valid if the same shall be so placed at, or after, or following, or under, or be
side, or opposite to, the end of the will, that it shall be apparent on the face of the will
that the testator intended to give effect by such his signature to the writing signed as
his will; and that no such will shall be affected by the circumstance that the signature
shall not follow or not be immediately after the foot or end of the will, or by the circumstance that the signature shall be placed among the words of the te.stimonium clause, or
the clause of attestation, or shall follow or be after or under the clause of attestation,
either with or without a blank space intervening, or shall follow or be after or under or
beside the names or one of the names of the subscribing witnesses, or by the circumstance that the signature shall be on a side or page or other portion of the paper or
papers containing the will, whereon no clause or paragraph or disposing part of the wiII
shall be written above the signature, or by the circumstance that there shall appear
to be sufficient space on or at the bottom of the preceding side or page or other portion
of the same paper on which the will is written to contain the signature.
Each of the
circumstances enumerated has reference to some actual case in which the ecclesiastical
courts had found a difficulty in interpreting the simple wordsfoot or end.-KERR.
0188
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tremely strict in regard to the credibility, or rather tho competency, of the
witnesses: for they would not allow any legatee, nor by consequence a creditor,
where the legacies and debts were charged on the real estate, to be a competent
witness to the devise, as being too deeply concerned in interest not to wish the
establishment of the will; for, if it were established, he gained a security for
his legacy or debt from the real estate, whereas otherwise he had no claim but
on the personal assets. This determination, however, alarmed many purchasers
and creditors, and threatened to shake most of the titles in the kingdom, that
depended on devises by wilL For, if the will was attested by a servant to whom
wages were due, by the apothecary or attorney, whose very attendance made
them creditors, or by the minister of the parish who had any demand for tithes
or ecclesiastical dues, (and these are the persons most likely to be present in the
testator's last illness,) and if in such case the testator had charged his real
estate with the payment of his debts, the whole will, and every disposition
therein, so far as related to real property, were held to be utterly vo.d. This
occasioned the statute 25 Geo. II. e. 6, which restored both the competency and
she credit of such legatees, by declaring void all legacies" given to witnesses, and
thereby removing all possibility of their interest affecting their testimony.
Tho
same statute likewise established the competency of creditors, by directing tho
testimony of all such creditors to be admitted, but leaving their credit (like
that of all other witnesses) to be considered, on a view of all the circumstances,
by the court *and jury before whom such will shall be contested.
And [*378
in a much later ease(v) the testimony of three witnesses who were
creditors was held to be sufficiently credible, though the land was char$ed with
the payment of debts; atd the reasons given on the former determination were
said to be insufflcient,"
Another inconvenience was found to attend this new method of convoyunco
by rIevise; in that creditors by bond and other specialties, which affected tho
heir provided he had assets by descent, were now defrauded of their securities,
1I0t having the sumo remedy against the devisee of their debtor. To obviate
which, the statute 3 & 4 W. and M. e. 14 hath provided, that all wills and
testaments, limitations, dispositions, and appointments of real estates, by tenants
III fee-simple or having power to dispose by will, shall (as against such creditors
(0)

lI. 31 Goo. II.

4 Burr. I. 4:)0.

• This extends to devises of lands and every interest given to the witnesses. But it
has been held that a witness may be rendered competent to prO\'e a will by a release or
the receipt of his legacy. 4 Burn Ecc. Law, 97. Pratt, C. J., however, was of the oppoaite opinion.c-Cun-rr.
10 A person who signs his name as witness to a will, by this act of attestation solemnly
testifies the sanity of the testator. Should such witness afterwards attempt to impeach
his own act, and to prove that the testator did not know what he was doing when he
made (what purported to be) his will, though such testimony will be far indeed from
conclusive, (Hudson'S case, Skin. 70. Digg's case, cited ibid .•) and lord Mansfield held
that a witness impeaching his own act, instead of finding credit, deserved the pillory,
(Walton vs. Shelley, 1 '1'. R. 300. Lowe va. Jolliffe, 1 W. Bla. 366, S. C. 1 Dick. 389.
Goodtitle va. Clayton, 4 Burr. 2225,) yet lord Eldon held that the evidence of such parties was not to be entirely excluded; admitting, however, that it is to be received with
the most scrupulous jealousy. Bootle t·a. Blundell, 19 Ves. 50·t Howard vs. Braithwaite, 1 Ves. & Bea. 208. And Sir John Nicholl has laid it down as a distinct rule that
110 fact stated by any witness open to such just suspicion can be relied on, where he is
not corroborated by other evidence. Kinleside es. Harrison, 2 Phillim. 499 ; and see Burrows vs, Locke, 10 Ves. 474.-CIIITTY.
The statute 1 Vict. c. 26 repeals the act 25 Geo. II. c. 6 (except as it affects the colonies) and re-enacts and extends some of its provisions. It makes void devises and
bequests not only to an attesting witness, but to the husband or wife of such witness,
and expressly provides that the incompetency of a witness to be admitted to prove the
execution of a will shall not render it invalid. The statute further enacts that any
creditor, or the wife or husband of any creditor, whose debt is charged upon the property
devised or bequeathed by tho will, may be admitted to prove the execution thereof all
an attesting witness, and that an executor of a will may be admitted to prove its ezecution,-a point on which some doubts had previously existed.-KERR.
VOL.1.-44
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only) be deemed to be fraudulent and void: and that such creditors may main.
tain their actions jointly against both the heir and the devisee."
A will of lands, made by the permission and undcr the control of these
statutes, is considered by the courts of law not so much in the nature of a testament, ns of a conveyance declaring the uses to which the land shall be subject:
with this difference, that in other conveyances the actual subscription of the
witnesses is not required by law,(w) though it is prudent for them so to do, in
order to assist their memory when living, and to supply their evidence when
dead: but in devises of lands such subscription is now absolutely necessary by
etatute, in order to identify a conveyance, which in its nature can never be set
up till after the death of the devisor. And upon this notion, that a devise affecting
lands is merely a species of conveyance, is founded this distinction between such
devises and testaments of personal chattels; that the latter will operate upon
whatever the testator dies possessed of, the former only upon such real estates
2tS were his at the time of executing
and publishing his will.(x)12 Where(oo) See page. 301, 308.

(0)

1 P. Wm s, 515. 11 Mod. 148.

11 The statute 47 Geo. III. sess. 2, c. 74 enacts that when any person, being at the time
of his death a trader, within the true intent and meaning of the laws relating to bankrupts,
shall die seised of or entitled to any estate or intere.!t in lands, tenements, or hereditaments,
or other real estate, which he shall not by his last will have charged with or devised,
subject to or for the payment oj his debts, and which before the passing of this act would
have been assets for the payment oj his debts due on any specialty in which the heirs were
bound, the same shall be assets to be administered in courts of equity for the payment
of all the just debts of such person, as well debts due on simple contract as on specialty; and
that the heir or heirs-nt-law, devisee or devisees, of such debtors, shall be liable to all the
same suits in equity, at the suit of any of the creditors of such debtors, whether creditors
by simple contract or by specialty, as they were before the passing of this act liable to,
at the suit of creditors by specialty in which the heirs were bound: provided always
that in the administration of assets by courts of equity, under and by virtue of this act,
all creditors by specialty in which the heirs are bound shall be paid the full amount oj tlu
debts due to them. before any of the creditors by simple contract or by specialty, in which the heirs
are not bound, shall be paid any part of their demands.
With respect to the above enactments in the 3 &, 4 W. and M. c. 14, see the decisions,
Bac. Abr, Heir and Ancestor, F. 1 Chitty on PI. 4th edit. 42. A devisee as such is liable
to be sued at law only in an action of debt, and not of covenant. 7 East, 128. A devise
to raise a portion for younger children. according to an agreement before marriage. and
II devise for payment
of debts. are exceptions in this statute, (see section 4;) but the
payment of the debts must be provided for effectually, to bring the case within this
exception. 1 Bro. 311. 2 BIO. 614. 7 Ves. Jr. 323.-CHITTY.
This statuto has been repealed; but the payment of simple contract, as well as specialty
debts, out of the real estate of the deceased debtor, has been provided for by other
statutes. See 11 Geo. IV. and 1 Wm. IV. c. 47; 3 &, 4 Wm. IV. c. 104; and 2 &, 3 Vict.
c. GO.-KERR.
12 Lord Mansfield has declared that
this does not turn upon the construction of the
statute 32 Hen. VIII. c. 1. as some have supposed, which says that any person hatill!!
lands, &c. may devise; for the same rule prevailed before the statute, where lands were
devisable by custom. Cowp. 90. It has been determined that where a testator has
devised all his lands, or all the lands which he shall have at the time of his death, if he
purchase copy holds after the execution of the will, and surrenders them to the uses
declared by his will, they will pa..s by the will, (Cowp. 130;) or if the testator, after making
such a devise, purchase freehold lands and then make a codicil duly executed accordin~
to the statute, though no notice is taken of the after-purchased lands, yet if the codicil
is annexed to or confirms the will. or, as it seems, has a reference to it, this amounts to
a republication of the will. and the after-purchased lands will pass under the general
devise, (Cowp. 158. Com. 383. 4 Bro. 2. 7 Ves. Jr. 98;) but if the codicil refer expressly
to the lands only devised by the will, then the after-purchased lands will not pass under
the general devise of the will. 7 T. R. 482. This also is a general rule, that if a man is
seised of an estate in fee, and disposes of it by will, and afterwards make a conveyance
of the fee-simple, and take back a new estate, this new estate will not pass by the will,
for it is not the estate which the testator had at the time of publishing his will. A man
o,sesspd of estates in fee before marriage, in order to make certain settlements upon
p,his
wife and children, entered into an agreement, in which he reserved to himself the
reversion in fee, which reversion he afterwards disposed of by his will, and after the
-naking of hls will he executed proper con vr-yances for the performance of the marriage-
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tvre no *after-pnrchused lands will puss under such devise,(y) unless, [*37u
subsequent to the purchase or contract,(z) the devisor republishes his
•
will.(a)1'
We have now considered the several species of common assurances, whereby
a title to lands and tenements may be transferred and conveyed from one man
to another. But, before we conclude this head, it may not be improper to take
notice of a few general rules and maxims, which have been laid down by courts
of justice, for the construction and exposition of them all. These are,
(I)

lIoor. 255. 11 )100. 127.
2 cu, C... lU.

('J 1 Ch. C.. 39.

(.) Salk. 238.

articles in which, after the limitations to his wife and children, he took back the
reversion in fee: this was held by lord Loughborough to be a revocation of the will; anti
nie decision was afterwards confirmed by the house of lords, in the case of Brydges "3
Duchess of Chandos, 2 Ves. Jr. 417.
A similar decision was also made in the courts of Common Pleas and King's Bench, in
the case of Goodtitle vs. Otway, 7 T. R. 399. In that case lord Kenyon lays down, generally, "that it is now indisputably fixed, that where the whole estate is conveyed to uses,
though the ultimate reversion comes back to the grantor by the same instrument, it
operates as a revocation of a prior will." 7 T. R. 419.
Equity admits no revocation which would not upon legal grounds be a revocation at
law. There are three cases which are exceptions to this general rule,-viz., mortgages,
which are revocations pro tanto only, a conveyance for payments of debts, or a conveyanc e
merely for the purpose of a partition of an estate. In the two first, a court of equity
decrees the redemption or the surplus to that person who would have been entitled if
sueb mortgage or conveyance had not existed,-i.e.
the devisee. 2 Ves. Jr. 428.']HRJ·.TIAN.
If an estate is modified in a different manner, as where a new uuerest is taken from
that in which it stood at the making of the will, it. is a revocation, (3 Atk. HI;) and
equitable being governed by the same rules as legal estates, if any new use be limited,
or any alteration of the trusts upon which they were settled take place, a devise of them
will be revoked. 2 Atk. 579. If A., having devised lands to B., afterwards convey to
him a less estate, as for years, to commence from the death of the devisor, this is a revocation of the devise to B., (Cro. Jac. 49;) but a grant only of an estate for years is not a
revocation of a devise in fee, (2 Atk. 72;) or if A., after devising in fee, mortgage his
lands or convey them in fee to trustees to pay debts, though this is a revocation at law,
it is not so in equity, except pro tanto. 1 Vern. 329, 342. See also 3 Ves. Jr. 6.34.CIII"fTY.
J3 See most of the cases collected, 1 Saund. 277, n. 4; and see the principle, Gilb. U.
& T. 116, 117. 1 Co. 105, 106. 6 T. R. 518. If an estate is given to A. and his heirs, or
to A. and the heirs of his body, or any interest whatever to A., and A. dies before the
testator, the devise is lapsed and void, and the heirs of A. can claim no benefit from th»
devise. White V$. White, 6 T. R. 418. I Bro. 219. Doug. 330.
A father devised his estate to his eldest son and the heirs of his body, and, upon failure of his issue, to his second son in like manner in tail. The eldest son died before
the father, leaving several children; and the father, supposing that the eldest of them
would take under the devise, made no alteration in his will. The consequence was that
the devise lapsed, and the second son was entitled by the will to an estate-tail in exclusion of the children of the eldest brother, the first objects of the father's bounty and
regard. The court of King's Bench in Ireland decided in favour of the grandson ; but
that decision was reversed by the King's Bench and house of lords here, the question
being too clear to admit a doubt. 6 T. R. 518. 1 Bro. 219. Doug. 330.-CURISTIAN.
It was long a prevailing opinion that, if a man devised particular lands by name,
which he had not at the time, but afterwards purchased, or devised all lands which he
should die seised of, that such devises would be valid. And it is curious that chief-justice Saunders, a consummate lawyer, under this impression devised" all lands which he
had or afterwards should have in Fulham."
His executors were Holt and Pollex fen,
chief-justices, and serjeant Maynard, who differed as to the validity of the devise, the
serjeant holding the opinion which is now established, and the two ohief'justdces that
which has been determined not to be law. Lawrence 1:$. Dodwell, 1 Lord Rayrn, 438.
Holt, however, lived to change his opinion; and the law is now settled as laid down in
the text.-CoLERlDGE.
But the statute 1 Viet. c. 26 has abolished this distinction, and all property, of whatever kind, or of which a man is possessed or entitled at the time of his death, passes by his
will: as the instrument now, with reference to the real and personal estate comprised
in it, speaks and takes effect as if executed immediately before the testator's death, unless a contrary intention 'ppears by the document itself.-KERR.
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I, That the construction be favourable, and as near the minds and apparent
intents of the parties as the rules of law will admit.(b) For the maxims of law
are, that "verba inteniioni debent inseroire j" and "benigne interpretamur chartae
propter simplicitatem laicorum:"
And therefore the construction must also be
reasonable, and agreeable to common understanding.(c)
2. That quoties in verbis nulla est ambiquitas ibi nulla expositio contra verba fienda
est:(d) but that, where the intention is clear, too minute a stress be not laid on
the strict and precise signification of words j nam qui lueret in litera, haret in
cortice. Therefore, by a grant of a remainder a reversion may well pass, and
e COli verso. (e) And another maxim of law is, that "mala grammatica non »itiat
chartam]" neither false English nor bad Latin will destroy a deed.(f)
'Which
perhaps a classical critic may think to be no unnecessary caution.
3. That the construction be made upon the entire deed, and not merely UpOh
*380] disjointed parts of it. "Nam. ex antecedentibus et consequeniibus fit optima
interpretatio."(g)
And *therefore that every part of it be (if possible)
made to take effect: and no word but what may operate in some shape or
other.(h) "Nani verba debeni intelligi cum effectu, ut res magis valeat quam pereat."(i)
4. That the deed be taken most strongly against him that is the agent or contractor, and in favour of the other party. " Verba fortius accipiuniur contra proferentem."
As, if tenant in fee-simple grants to anyone an estate for life, geuerally, it shall be construed an estate for the life of the grantee.(j)
For the
principle of self-preservation will make men sufficiently careful not to prejudice
their own interest by the too extensive meaning of their words: and hereby all
manner of deceit in any grant is avoided; for men would always affect ambiguous and intricate expressions, provided they were afterwards at liberty to
put their own construction upon them. But here a distinction must be taken
between an indenture and a deed-poll: for the words of an indenture, executed
by both parties, are to be considered as the words of them both; for, though
delivered as the words of one party, yet they are not his words only, because
the other party hath given his consent to every one of them. But in a deedpoll, executed only by the grantor, they are the words of the grantor only, and
shall be taken most strongly against him.(kY' And, in general, this rule, being
a rule of some strictness and rigour, is the last to be resorted to; and is never
to be relied upon, but where all other rules of exposition fail.(l)
5. That, if the words will bear two senses, one agreeable to, and another
against, law, that sense be preferred which is most agreeable thereto.(m)
As
if tenant in tail lets a lease to have and to hold during life, generally, it shall be
construed to be a lease for his own life only, for that stands with the law; and
not for the life of the lessee, which is beyond his power to grant.
*3 1
*6. That, in a deed, if there be two clauses so totally repugnant to
8] each other, that they cannot stand together, the first shall be received,
and the latter rejected;(n) wherein it differs from a will; for there, of two such
repugnant clauses the latter shall stand.(o) 'Which is owing to the different
natures of the two instruments; for the first deed and the last will are always
most available in law.u Yet in both cases we should rather attempt to reconcile
them.(p)
And. 00.
1 !Juistr. 175. Hob. 3a!.
\ ) 2 Saund.157.
S·) Hob. 27.
l')10 Rep. 133. Co. Litt. 223. 2 Show.33!.
(I) 1 Bnlstr, 101.
(A) 1 P. Wro s, 457.
(') Plowd. 156.
(i)

~1.

(I) Co. Lilt. 42.
(l) Co. Litt. 134.
(') Bacon'. E!ero. Co 3.
(-)Co. LIt!. 42.
(ft) lIardr. 94.
(.) Co. Lltt. 112.
(J» Cro. Eliz. 420. 1 'em. 30.

16 But this distinction does not appear to be recognised at the present day, and the
rule of construing most strictly against the grantor has frequently been applied to indentures. i sr. & W. 556. 5:B. & C. 842.-KERR.
USuch WIIS held to be the law in the time of lord Coke. See, accordingly, 6 Ves.l02.
5 Ves. 247, 407. But now, where the same estate is devised to A. in fee, and afterwards
to :B. in fee in the same will, they are construed to take the estate lIS joint-tenants, or
tenants in common, according to the limitations of the estates and interests devised. 3
Atk. 493. Harg. Co. Litt. 112,b., n. l.-CURISTIAN.
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7. That a devise be most favourably expounded, to pursue if possible the will
of the devisor, who for want of advice or learning may have (omitted the legal
or proper phrases. And therefore many times the law dispenses with the want
of words in devises that are absolutely requisite in all other instruments. Thus.
u fee may be conveyed without words of inheritance ;(q) and an estate-tail
without words of procreation.(r)l& By a will also an estate may pass by mere
implication, without any expre5s words to direct its course. As, where a man
devises lands to his heir-at-law, after the death of his wife: here, though no
estate is given to the wife in express terms, yet she shall have an estate for lifo
by implication ;(s) for the intent of the testator is clearly to postpone the heir
till after her death; and, if she docs not take it, nobody else can," So, also,
where a devise is of black-acre to .A.. and of white-acre to B. in tail, and if they
both die without issue, then to C. in fcc; here A. and B. have cross-remainders
by implication, and on the failure of either's issue, the other or his issue shall
take the whole; and O.'s remainder over shall be postponed till the issue of
both shall fail.rz) But, to avoid confusion, no such cross-remainders are allowed
between more-than two devisees :luj!s and, in general, where any implication ..
(1) See page 108.
<rJ See page 115.
(.) IL 13 lIen. VII. 17. 1 Ventr. 316.

('l Freem. -llIt.
(~) era. Jac. 655. 1 Ventr. 2'24. 2 Show. 139.

16 In the celebrated case of Perrin vs. Blake, (Burr. 2579,) the question was whether
the manifest intention of the testator to give to the first taker an estate for life only
ought to prevail, or that he should have an estate-tail from the construction which
would have clearly been put upon the same words if they had been used in a deed.
The devise in substance was as follows. The testator declared, .. It is my intent and
meaning that none of my children should sell or dispose of my estate for longer term
than his own life; and to that intent I give my son John Williams my estate during his
natural life, remainder to my brother-in-law during the life of my son John Williams,
(the design of that being to support the contingent remainder,) remainder to the heirs
of the body of John Williams." Lord )Iansfield and two other judges of the court of King's
Bench determined that John 'ViIliams took an estate for life ouly; but, upon a writ of
error to the exchequer-chamber, the decision was reversed, and six out of eight of the other
judges held that John Williams took nn estate-tail, which, of consequence, gave him an
absolute power of selling or disposing if the estate as he pleased. The discussion of this suhject
called forth a splendid display of legal learning and ingenuity. Yet it has been observed
by a learned judge that, as one of the judges held that John Williams took an estatetail, because he was of opinion that such might be presumed to be the testator's intention, no argument in future can be drawn from this case, because one-half of the judges
relied upon the ground of intention alone. And the editor entirely concurs with that
learned judge that it is the first and great rule in the exposition of wills, and to which
all other rules must bend, that the intention of the testator, expressed in his will, shall
prevail, provided it be consistent witlt the rules if law,-that
is, provided it can be effectuated consistently with the limits and bounds which the law prescribes. To argue that
the intention shall be frustrated by a rule if construction if certain words is to say that the
intention shall be defeated by the use of the very words which the testator has adopted
as the best to communicate his intention, and of which the sense is intelligible to all
mankind. Where technical phrases and terms of art are used alone by a testator, it ill
fair to presume that he knew their artificial import and signification, and that such was
his will and intention; but where he happens to introduce them, and at the same time
in effect declares, that I do not intend what conveyancers understand by these words,
but my intention is to dispose of my estate directly contrary to the construction generally put upon them, surely courts of justice are, or ought to be, as much at liberty, OJ
rather under an obligation, to effectuate that intention as far as the law will admit, as if
he had expressed it in the most apt and appropriate language. 1 BIa. Rep. 6i2. 4 Burr.
25i9. Doug. 329. Fearne, 113. Harg, Tracts, 351, 'o190.-CURISTBS.
IT But it has been thought that, if it is given to a stranger after the wife's ~eath, ~he devise raises no implication in favour of the wife, for it may descend to the heir during thl!
life of the wife. which possibly may have been the testator's intention. Cro. Jao, 75.
And courts of law have laid it down as a rule that the heir shall not be disinherited
but by a plain, and not merely probable, intention. Doe t·s. Wilkinson, 2 T. R. 209.-

CHITTY.
IS The contrary has for some time been fully established; UI~dthis has been 'Ai~ down
hy ord Mansfield as a general rule, viz., wherever cross remainders are to be "$llse,lbe-
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are allowed, they must be such as are necessary (or at least highly "J<pr.)
babie) and not merely possible implications.(w)
And herein there is no

distinction between the rules of law and of equity; for the will, being considered
in both courts in the light of a limitation of uses,(x) is construed in each with
equal favour and bcnignity, and expounded rather on its own particular circumetanccs, than by any general rules of positive law."
(-) Vaugh. 262.

(a) Fltzg. 236. llllIod.153.

tween two and no more, the favourable presumption is in support of cross-remainders;
where between more than two, the presumption is against them; but the intention of
the testator may defeat the presumption in either case. Perry et al. es, White, Cowp.
7ii, i9i. 4 T. R. no. And the editor conceives that cross-remainders would be raised
in every case in which it appears to be the testator's intention that the subsequent
devisee shall take nothing till the issue of all the first devisees are extinct. Cowp, i7i,
797. 4 T. R. no.
In a case where cross-remainders were created by a deed, lord Kenyon declared that
.. no technical precise form of words is necessary to create cross-remainders,-though
in
the verboseness of conveyancers an abundance of words is generally introduced in deeds
for this purpose." 5 T. R. 431. But cross-remainders cannot be created in a deed, as in
a will, by implication, not even where the ultimate limitation is given" in default of all
such issue," which words would probably create cross-remainders amongst any number
in a will. 5 T. R. 521. 1 East, 416.
In a will there may be cross-remainders amongst any number by implication, where it
is the manifest intention of the testator, though he has given the estates to the respective
heirs of their bodies. 2 East, 36.-CHRISTIAN.
111 Upon this subject lord Eldon has expressed himself thus :-"
In construing a will,
conjecture must not be taken for implication, but necessary implication means not
natural necessity, but so strong a probability of intention that an intention contrary to
that which is imputed to the testator cannot be supposed." 1 Ves, & Ben. 466. Therefore, if the devise were to a stranger after the death of the wife, the wife would not
take any thing by implication; for then it might as well be supposed that the testator
meant his heir-at-law to take during the wife's life, as the wife; and, where it is so, the
obvious title of the heir-at-law will be preferred. Smartle es. Scholar, 2 Lev. 20i.COLERIDGE.

A branch of this subject has been treated with consummate ability in IIIr. (now Sip
James) Wigram's work on" The Admission of Extrinsic Evidence in aid of the Interpretation of Wills." The learned author has deduced from the authorities the following
seven propositions, which, though he has confined his inquiry to the subject of wills,
seem to be equally applicable to the interpretation of deeds and other instruments:1. "A testator is always presumed to use the words in which he expresses himself aocording to their strict and primary acceptation, unless from the context of the will il
appears that he has used them in a different sense; in which case the sense in which
he thus appears to have used them will be the sense in which they are to be construed."
II. "Where there is nothing in the context of a will from which it is apparent that a
testator has used the words in which he has expressed himself in any other than their
strict and primary sense, and when his words, so interpreted, are sensible with reference to
extrinsic circumstances, it is an inflexible rule of construction that the words of the will
shall be interpreted in their strict and primary sense, and in no other, although they
may be capable of some popular or secondary interpretation, and although the most
conclusive evidence of intention to use them in such popular or secondary sense be tendered."
III. "'Vhere there is nothing in the context of a will from which it is apparent that
" testator has used the words in which he has expressed himselfin any other than their
strict and primary sense, but his words so interpreted are insensible with reference to extrinsic
circumstances, a court of law may look into the extrinsic circumstances of the case, to see
whether the meaning of the words be- sensible in any popular or secondary sense of
which, with reference to these circumstances, they are capable."
IV... Where the characters in which a will is written are difficult to be deciphered,
or the language of the will is not understood by the court, the evidence of persons
skilled in deciphering writing, or who understand the language in which the will is
written, is admissible to declare what the characters are, or to inform the court of the
proper meaning of the words."
V. "For the purpose of determining the object of a testator's bounty, or the subject
of disposition, or the quantity of interest intended to be given by his will, a court may
inquire into every material fact relating to the person who claims to be interested under
th- will, and to the property which is claimed as the subject of disposition, and to ths
69'
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Ami thus we have taken a transient view, in this and the three preceding
chapters, of a very large and diffusive subject, the doctrine of common ussurancese
which concludes our observations on the title to things real, or tho means by
which they may be reciprocally lost and acquired. W 0 have before considered
tho estates which may be had in them, with regard to their duration or quantity
of interest, the time of their enjoymcnt, and the number and counections of tho
persons entitled to hold them: we have examined the tenures, both nntient and
modern, whereby those estates have been, and are now, holden: and have distmguished the ohject of all these inquiries, namely, things real into the corporeal
or substantial and incorporeal or ideal kind ; and have thus considered tho rights
of real property in every light wherein they are contemplated by tho laws of
England. A system of laws, that differs much from every other system, except
those of the same feodal origin, in its notions and regulations of landed estates;
and which therefore cou ld in this particular be very seldom compared with any
other.
The subject which has thus employed our attention is of very extensive use,
and of as extensive variety.
And yet I am afraid it has afforded the student
less amusement and pleasure in the pursuit, than the matters discussed in the
preceding book. To say the truth, the vast alterations which tho doctrine of
real property has undergone from the conquest to the present time; the infinite
determinations upon points that continually arise, and which have been heaped
one upon another for a course of seven centuries, without any order or
*383
"'method; and the multiplicity of acts of parliament which have amended, [
or sometimes only altered, the common law: these causes have made the study
of this branch of our national jurisprudence a littlc perplexed and intricate. It
hath been my endeavour principally to select such parts of it as were of the
most general use, whore the principles were tho most simple, tho reasons of
them the most obvious, and the practice the least embarrassed.
Yet I cannot
presume that I have always been thoroughly intelligible to such of my readers
as were before strangers even to the very terms of art which I have been obliged
to make use of; though, whenever those have first occurred, I have generally
attempted a short explication of their meaning. Thcso are indeed the more
numerous, on account of the different languages, which our law has at different
periods been taught to speak; the difficulty arising from which will insensibly
diminish by use and familiar acquaintance.
And therefore I shall close this
branch of our inquiries with the words of Sir Edward Coke :(y)-" Albcit the
student shall not at anyone day, do what he can, reach to the full meaning of
all that is here laid down, yet let him no way discourage himself, but proceed:
for on some other day, in some other place," (or perhaps upon a second perusal
o~ the same,) "his doubts will be probably removed."
(.) Proem. to 1 Inst.

circumstances of the testator and of his family and affairs, for the purpose of enabling
the court to identify the person or thing intended by the testator, or to determine the
quantity of interest he has given by his will.
.. The same (it is conceived) is true of every other disputed point respecting which it
elm be shown that a knowledge of extrinsic facts can in any way be made ancillary to
the right interpretation of a testator's words."
[In commenting on this proposition, a material fact is defined to be any fact which,
olccordmg to the ordinary rules of evidence, tends to show which of the propositions II. and III.
the ciTcums/ances of the case render applicable; in other words, whether the words, being
strictly construed, have or have not a definite and reasonable meaning with reference to
the actual circumstances.]
VI. .. 'Where the words of a will, aided by evidence of the material factsof the case,are
insufficient to determine the testator's mea.ning,no evidence will be admissibleto provo
what the testator intended, and the will (except in certain cases, see prop. VII.) will be void
for uncertainty."
VII ... Notwithstanding tho rule of law which makes a will void for uncertamty
where the words, aided by evidence of the material facts of the case, are insufficient to
determine the testator's meaning, courts of law, in certain special cases,admit extrinsic
evidence of intention to make certain the person or thing intended, where the description in
the will is insufficient for the purpose.
69S
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CHAPTER XXIV.
OF THINGS

PERSONAL.

UNDER tho name of things personal are included all sorts of things movable;
which may attend a man's person wherever he goes j' and therefore, being only
the objects of the law while they remain within the limits of its jurisdiction,
and being also of a perishable quality, are not esteemed of so high a nature, nor
paid so much regard to by tho law, as things that are in their nature more permanent and immovable, as land and houses, and tho profits issuing thereout.
~'hese, beinI? constantly within the reach and under the protection of the law,
were the principal favourites of our first legislators: who took all imaginable
care in ascertaining the rights, and directing the disposition, of such property
as they imagined to be lasting, and which would answer to posterity the trouble
and pains that their ancestors employed about them; but at the same time entertained a very low and contemptuous opinion of all personal estate, which
they regarded as only a transient commodity. The amount of it indeed was
comparatively very trifling, during the scarcity of money and the ignorance of
luxurious refinements which prevailed in the feodal ages. Hence it was, that a
tax of the fifteenth, tenth, or sometimes a much larger proportion, of all the
movables of the subject, was frequently laid without scruple, and is mentioned
with much unconcern by our antient historians, though now it would justly
*"85] alarm our opulent merchants and stockholders. And hence *likewise
U
may be derived tho frequent forfeitures inflicted by the common law, of
all a man's goods and ehattels, for misbehnviours and inadvertencies that at
present hardly seem to deserve so severe a punishment. Our antient law-books,
which are founded upon the feodal provisions, do not therefore often condescend
to regulate this species of property.
There is not a chapter in Britton or the
Mirror, that can fairly be referred to this head; and the little that is to be found
in Glanvil, Bracton, and Fleta seems principally borrowed from the civilians.
But of later years, since the introduction and extension of trade and commerce,
whieh are entirely occupied in this species of property, and have greatly augmented its quantity and of course its value, we have learned to conceive different
ideas of it. Our courts now regard a man's personalty in a light nearly, if not

"These cases may be thus defined:
subject of disposition (i.e. the person or
applicable indifferently to more than
prove which of the persons or things

Where the object of a testator's bounty or the
thing intended) is described in terms which are
one person or thing, evidence is admissible to
so described was intended by the testator.v-s-

SWEET.
1 See, in general, as to what is personal property, Com. Dig.Biens; Vin. Abr. Property;
and 2 Roper on Legacies,ch. 16,sect. 1. See 387,post. "Chattels" are real or personal.
Co.Litt. U8, b. Chattels real are such as concern the realty, as a term for years. Id.
Chattels personal are cattle, stuff, &c.; fowls,tame or reclaimed; deer; coneys, tame;
fish in a trunk; tithes severed from the nine parts; trees sold or reserved upon a sale,
(Hob. 173,)and emblements. Com. Dig. Biens, A. 2. The terms" goods and chattels"
include choses in action as well as those in possession. 12Co. 1. 1 Atk. 182. But a bill
of exchange, mortgage, bond, and banker's receipt will nof pass by a bequest of all the
testator's "property" in a particular house, though cash and bank-notes would have
passed, they being quasi cash ; for bills. bonds, &c.are mere evidence of title to things
out of the house and not things in it. 1 Sch. & Lef. 318. 11 Ves. 662. The term
"chattels" is more comprehensive than goods,and will include animate as well as inanimate property. The term "goods" will not include fixtures; but the word "effects" may
embrace the same. i Taunt. 188. 4 J. B. Moore, 73. 4 B. & A. 206. Invalid exchequer-bills are securities and effcctswithin the meaning of 15 Geo, II. c. 13. 1 New R. 1.
The terms" effects,both real and personal," in a will, pass freehold estates and all chattels real and po-sonnl, 3 Bro. P. C. 388. As to trees, see Com.Dig. Biens, H 2 Saund.
index, Trees. Bridgm. index, tit. Timber. When severed, or contracted to be severed,
frOmthe land, they pass as personal property. Uob 173. 11 Co. 50. Com Dig,Biens
:1. Toller's L. Ex. Ul.\ 196.-CUlTTY
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quite, equal to his realty: and have adopted u more enlarged and less technical
mode of considering the one than the other; frequently drawn from the rules
which they found already established by the Roman law, wherever those rules
appeared to be well grounded and apposite to the case in question, but principally from reason and convenience, adapted to the circumstanccs of the times;
preserving withal a due regard to untient usages, and a certain feodal tineturo,
which is still to be found in some branches of personal property.
But things personal, by our law, do not only include things movable, but also
something more: the whole of which is comprehended under the general name
of chattels, which Sir Edward Coke says(a) is a French word signifying goode.
The ap'p'ellation is in truth derived from the technical Latin word catalla: which
primarily signified only beasts of husbandry, or (as we still call them) cattle,
but in its secondary sense was applied to all movables in general.(b) In the
grand coustumier of Normandy(c) a chattel is described as a mere movable, but at
the same time it is set in opposition to a fief or feud: so thut not only goods,
but whatever was not a feud, were accounted chattels. *And it is in this [*386
latter, more extended, negative sense, that our law adopts it: the idea
of goods, or movables only, being not sufflciontly comprehensive to take in
every thing that the law considers as a chattel interest. For since, as the commentator on the coustumier( d) observes, there are two requisites to make a fief
or herita!?e, duration as to tune, and immobility with regard to place; whatever
wants either of these qualities is not, according to the Normans, an heritage or
fief; or, according to us, is not a real estate: the consequence of which in both
laws is, that it must be a personal estate, or chattel.
Chattels therefore are distributed by the law into two kinds; chattels real,
and chattels personal.(e)
1. Chattels real, saith Sir Edward Coke,(f) are such as concern, or savour of,
the realty; as terms for years of land, wardships in chivalry, (while the military
tenures subsisted.) the next presentation to a church, estates by a statute-merchant, statute-staple, elegit, or the like; of all which we have already spoken.
and these are called real chattels, as being interests issuing out of, or annexed
to, real estates: of which they have one quality, viz., immobility, which denominates them real; but want the other, viz., a sufficient, legal, indeterminate duration; and this want it is that~onstitutes them chattels. The utmost period for
which they can last is fixed and determinate, either for such a space of timo
certain, or till such a particular sum of moncy be raised out of such a particular
income; so that they are not equal in the eye of the law to the lowest estate
of freehold, a lease for another's life: their tenants were considered upon feodal
principles as merely bailiffs or fhrmors ; and the tenant of the freehold might
at any time have destroyed their interest, till the reign of Henry VIII.(g)
A
freehold, which alone is a real estate, and seems (as hall been said) to answer
to the fief in Normandy, is conveyed by corporal investiture and *lh-ery [*387
of seisin; which gives the tenant so strong a hold of the land, that it
never after can be wrested from him during' his life, but by his own act of
voluntary transfer, or of forfeiture; or else by the happening of some futuro
contingency, as in estates pur auter vie, and the determinable freeholds mentioned
in a former chapter.(It) And even these, being of an uncertain duration, may
by possibility last for the owner's life; for the law will not presuppose tha
contingency to happen before it actually does, and till then the estate is to all
intents and purposes a life-estate, and therefore a freehold interest. On tho
other hand, a chattel interest in lands, which the Normans put in opposition to
fief, and we to freehold, is conveyed by no seisin or corporal investiture, but the
possession is gained by the mere entry of the tenant himself; and it will cortuinly expire at a time prefixed and determined, if not sooner. Thus a lease
(.) 1 Inst, 118.
Dufresne, Ii.409.
• C.8;.
~~) II C01l.,·.ndrou 'flUl fust non mouuab~ d dt durtt a
IoU' lOUT.r, fol 107, a.
(c) So too ill the Xorman Inw, QzlPux sont meuhlu tl im.eublN: n co.....,nt I'raJ' meuUe, sont qui transporter Ie

peuvmt, tf tn8Uirir k corps ; im1MuUu lonl tho,'-.I qui rat
peuvent ensuimr It corps, ni estre tTan~,
,t ttml ee quI
n'"t point en "<,,wUt. LL. WilL Nolhl, 4, apud Dufr ......
Ii. 40~.
(f) 1 J nst. 118.
I"~See page H2.
(') Page 1~'O
•
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for :rellr" must necessarily fail at the end and completion of the term; the next
presentation to a church is satisfied and gone the instant it comes into p05Besilion, that is, by the first avoidance and presentation to tho living; tho conditional estates by statutes and elegit are dotermined as soon as tho debt is paid;
and so guardianships in chivalry expired of courso the moment that the heir
came of ago. And if there be any other chattel real, it will be found to correspond with the rost in this essential quality, that its duration is limited to a time
certain, beyond which it cannot subsist.'
2. Chattels personal are, properly and strictly speaking, things movable; which
may be annexed to or attendant on tho person of the owner, and carried about with
him from one part of the world to another. Such are animals, household stuff,
mone,)" jewels, corn, garments, and every thing else that can properly bo put in
motion and transferred from place to place. And of this kind of chattels it is
that we are principally to speak in the remainder of this book; having been
unavoidably led to consider the nature of chattels real, and their incidents, in
*388] tho former chapters, which were *omployed upon real estates; that
kind of property boing of a mongrel amphibious nature, originally
endowed with one only of the characteristics of each specios of things; tho
immobility of things real, and the precarious duration of things personal.
Chattel interests being thus distinguished and distributed, it will be proper
to consider, first, tho nature of that property, or dominion, to which thoy are
liable; which must be principally, nay, solely, referred to personal chattels: and,
secondly, the title to that property, or how it may be lost and acquired. Of each
of these in its order.

CHAPTER XXV.
OF PROPERTY

IN THINGS

PERSONAL.

PROPERTY in chattels personal may be either in possession; which is where a
Ulan hath not only tho right to enjoy, but hath tho actual enjoyment of, the
thing; or else it is in action; where a man hath ~nly a bare right, without any
occupation or enjoyment.
And of these the former, or property in possession,
is divided into two sorts, an absolute and a qualified property.
I. First, then, of property in possession absolute/ which is where a man hath,
solely and exclusively, the right, and also tho occupation, of any movable
chattels; so that they cannot be transferred from him, or cease to be his, without his own act or default. Such may be all inanimate things, as goods, pluto,
money, jewels, implements of war, garments, and the liko: such also may be
all vegetable productions, as the fruit or other parts of a plant, when severed
from the body of it, or the whole plant itself, when severed from the ground;
none of which can he moved out of the owner's possession without his own act
or consent, or at least without doing him an injury, which it is the business of
the law to prevent or remedy. Of these therefore there remains little to bo
said.
But with regard to animals, which have in themselves a principle and power of
J It is a rule of the law of England, in common with that of most other nations, that
the title by succession to personal property, wherever it is situated, shall be determined
by the law of the domicil of the deceased owner. 1 H. BIa. 670. 5 Ves. 750. [, B. & C.
451. 1 Hagg. 474,498. S Sim. 310. But it has been denied by a justly-esteemed writer
that this rule extends to chattels real, on the ground that the treatment of such property
as personalty is peculiar to our own law. 1 Jarm., Wills, 4. 2 id. 740. The point appeal"!;
to hE' unaffected by decision, and is perhaps open to argument on both sides. See 2
P. Wms. 622.-SWEET.
I It iii a rule of law that the absolute or general propf"y
of personal chs.etels drawa
to it the supposed possession. 2 Saund. 47, a.-CuITTY.
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motion, and (unless particularly confined) can COL\CY themselves from one part
of the world to another, there is a great difference made with respect to
*their several classes, not only in our law, but in the law of nature and ["'390
of all civilized nations. They arc distinguished into such as are dondta:
and such as are ferce naturce : some being of a tame and others of a wild disposition. In such as are of a nature tame and domestic, (as horses, kine, sheep,
poultry, and the like,) a man may have as absolute a property as in any inanimate beings; because these continue perpetually in his occupation, and will not
stray from his house or person, unless by accident or fraudulent enticement, in
either of which cases the owner does not lose his rrroperty:(a) in which our law
agrees with the laws of France and Holland.(b) The stealing, or forciblo abduetion, of such property as this, is also felony; for these are things of intrinsic
vulue, serving for the food of man, or else for the uses of husbandry.(c) But
in animals ferce naturre a man can have no absolute property.
Of all tame and domestic animals, the brood belongs to the owner of the dam
or mother; the English law agreeing with the civil, that" partus sequitur Ve1ltrem" in the brute creation, though for the most part in the human species it
disallows that maxim. And therefore in the laws of England,(d) as well as

Rome,(e) "si equam meam equus tuus prceqnantem fecerit, non est tuum sed meum
quod natum est." And for this Puffendorf(f) gives n sensible reason: not only
because the male is frequently unknown; but also because the dam, during tho
time of her pregnancy, is almost useless to the proprietor, and must be maintained with great expense and care: wherefore, as her owner is the loser by her
pregnancy, he ought to be the gaincr by her brood. An exception to this rulo
is in the case of young cygnets; which belong equally to the owncr of the cock
and hen, and shall be divided between them.(g) But hero the reasons of tho
general rule cease, and" cessallte *ratiolle cessat et ipsa lex:" for the male [*391
is well known, by his constant association with the female; and for tho
same reason the owner of the one doth not suffer more disadvantage, during
the time of pregnancy and nurture, than the owner of the other.
II. Other animals, that are not of a tame and domestic nature, are either not
the objects of property at all, or else fall under our other division, namely, that
of qualified, limited, or special property; which is such as is not in its nature
permanent, but may sometimes subsist and at other times not subsist. In discussing which subject, I shall in the first place show how this species of property may subsist in such animals as are ferce natura, or of a wild nature; and
then how it may subsist in any other things, when under particular circumstances.
First, then, a man may be invested with a qualified, but not an absolute, property in all creatures that are feras naturte, either per industriam, propter impo-

tentiam,

Or

propter privilegium.

1. A qualified property may subsist in animals fera: naturte per industriam
hominies" by a man's reclaiming aud making them tame by art, industry, and
education; or by so confining them within his own immediate power that they
cannot escape and use their natural liberty. And under this head some writers
have ranked all the former species of animals we have mentioned, apprehending
none to be originally and naturally tame, but only made so by art and custom; as
horses, swine, and other cattle; which, if oril?inally left to themselves, would
have chosen to rove up and down, seeking their food at large, and are only
made domestic by use and familiarity: and are therefore, say they, called
mansueta, quasi manui assueta. But however well this notion may be founded,
abstractedly considered, our law apprehends the most obvious distinction to be,
(.) 2 )100. 319.
(I) Yin in Inst.l. 2, tit. 1, ~ 15.
(.)i uu, 1'. C. 511, 612.
(") Uro. Allr. tit. properl.., 29.

(.) Ff. 6, 1, 6.
L. of N. 1, 4, Co 1.
1 Rep, 11.

(f)
(I)

'See, in general, the observationsof lIr. Justice Bayleyin Hannam vs. Mockett, 2 B. &;
C. 937to 944. Com.Dig. Biens,F. and Action sur Trover, C. 1 Saund, 84. Trover lies
for a parrot or monkey, because they are merchandise, and valuable, (Oro.Jac. 262;) but
indictment does not lie for stealing a tamed ferret. Russ. & R. C. C. 350.-CUITTY.
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between such animals as we generally see tame, and are therefore seldom, if
ever, found wandering at large, which it calls domiice naturce: and such creatures
as are usually found at liberty, which are therefore supposed to be more
*399] emphaticnlly ferce naturrai, though it may happen that tho latter shall
... be sometimes tamed and confined by the art and industry of man.
Such as arc deer in a park, hares or rabbits in an enclosed warren, doves in a
dove-house, pheasants or partridges in a mew, hawks that are fed ar.d commanded by their owner, and fish in a private pond or in trunks. These are no
longer th ... property of a man, than while they continue in his keeping or
actual possession: but if at any time they regain their natural liberty, his proporty instantly ceases; unless they have animum revertendi, which is only to be
known b.y their usual custom of return.ng.Ch)' A maxim which is borrowed
from the civil law;(i) "revertendi allimuln uidentur desinere habere tunc, cum reuertendi consuetudinem deseruerint:"
Tho law therefore extends this possession
further than the mere manual occupation; for my tame hawk that is pursuing
his quarry in my presence, though he is at liberty to go where he pleases, is
nevertheless my property; for he hath animum revertendi. So are my pigeons,
that arc flying at a distance from their home, (especially of the carrier kind,)
and likewise the doer that is chased out of my park or forest, and is instantly
pursued by tho keeper or forestor; all which remain still in my possession, and
I still preserve my qualified property in them. But if they stray without my
knowledge, and do not return in the usual manner, it is then lawful for any
stranger to take them.(k) But if a deer, or any wild animal reclaimed, hath a
collar or other mark put upon him, and goes and returns at his pleasure; or if
s wild swan is taken, and marked and turned loose in the river, the owner's
Jroperty in him still continues, and it is not lawful for anyone elso to take
lim:(l) but otherwise, if the deer has been long absent without returning, or
tho swan leaves the neighbourhood.
Bees also are terre naturce; but, when
hived and reclaimed, a man may have a qualified property in them, by the law
*393] of nature, as well as by the civil law.Cm) *And to the same pUrJJose,
not to say in the same words, with the civil law, speaks Braeton:(n)
occupation, that is, hiving or including them, gives the property in bees; for
though a swarm lights upon my tree, I have no more property in them till I
have hived them than I have in the birds which make their nests thereon, and
therefore if another hives them, he shall be their proprictor: but a swarm,
which fly from and out of my hive, are mine &0 long as I can keep them in
sight, and have power to pursue them; and in these circumstances no one else
is entitled to take them. But it hath been also said,(o) that with us the only
ownership in bees is ratione soli; and the charter of the forest,(p) which allows
every freeman to be entitled to the honey found within his own woods, affords
great countenance to this doctrine, that a qualified property may be had in
bees, in consideration of the property of the soil whereon they are found.'

l

(A) Bract. I. 2, c. 1. 7 Rep. 17.
(Il 1118t. 2, 1, 15.
(0) Finch, L. 177.
<I) Crompt. of Courts, 167. 7 Rep. 16.

(R) Puff. I. 4, c. 6, ~ 5. IIIBt. 2, 1, 14(-) L. 2, c. 1, ~ 3.
(0) Bro. Abr. tit. propertie, 37, cites 45 Edw. Ill. 24<P) 9 lIen. III. c.13.

a As to pigeons, see 1 Chitty's Game Laws, 135to 143. The killing or taking a dove
house pigeon, anywhere, subjects the party to a twenty-shillings penalty. 2 Geo, lIT.

c. 29.-CUITTY.

: 'With respect to rooks, it has been recently determined that no action is sustainable
..gainst a person for maliciouslycausing loaded guns to be discharged near a neighbour's
closeand trees, and thereby disturbing and driving awaythe rooks which used to resort to
and have young in the same, inasmuch as rooks are a species of birdsfera: natura, destructive in their habits, not properly an article of food, and not protected by any act of parliament, and that the plaintiff therefore could not have any property in them. Hannam
vs. Mockett, 2 Bar. & C. 934. 4 Dowl, & R. 518,S. C. But an action on the case lies fo,
discharging guns near the decoy-pond of another, with design to damnify the owner by
frightening away the wild fowl resorting thereto, by which the wild fowlare frightened
away and the owner damnified; for wild fowl are protected by the 25 Hen. VIII. c. 11,
and they constitute a known article of food; and a person keeping up a decoy expends
'Doneyand employs skill in taking that which is of use to the public. It is a profltabls,
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In all these creatures, reclaimed from the wildness of their nature, the pro.
perty is not absolute, but defeasible; a property that may be destroyed if they
resume their antient wildness and arc found at large. For if the pheasants
esenpe from the mew, or the fishes from the trunk, and arc seen wandering at
large in their proper clement, they become ferai naturre again; and tire free and
open to the first occupant that hath ability to seize them. But while they
thus continue my qualified or defeasible property, they arc as much under the
protection of the law as if they were absolutely and indefeasibly mine; and an
action will lie against any man that detains them from me, or unlawfully
destroys them. It is also as much felony by common law to steal such of them
as arc fit for food,' as it is to steal tame animals :(q) but not so, if they arc only
kept for pleasure, curiosity, or whim, as dogs, bears, cats, apes, parrots, and
singing-birdsjp-) because their value is not intrinsic, but depending only on tho
caprice of tho owner:(s) though it is such an invasion of property as lllay
*amount to a civil injury, and be redressed by a civil action.(t)
Yet to [*39-1
steal a reclaimed hawk is felony both by common law and statute;(u)
which seems to be a relic of the tyranny of our antient sportsmen. And among
our elder ancestors the antient Britons, another species of reclaimed animals,
viz., cats, were looked upon as creatures of intrinsic value; and the killing or
stealing one was a grievous crime, and subjected the offender to a fine; especially
if it belonged to the king's household, and was the custos horrei reqii, for which

c.) 1 IIal.

P. C. 512.
Cri Lamb, Eiren. 205.
7 Rep. 18. 3 Inst; 10'.).

C') Bro. Abr.

tit. trespa .. , 407.
(v) 1 IIal. P. C. 512. 1 IIawk. P. C. c. 33.

(I)

mode of employing his land, and was considered by lord lIolt as a description of trade.
Keeble vs. Hickeringill, 11 East, 574. 2 B. & C. 943. Other animals are specially protected by acts of parliament, as hawks, falcons, swans, partridges, pheasants, pigeons,
wild ducks, mallards, teal, widgeons, wild geese, black game, red game, bustards, and
herons, and consequently, in the eye of the law, are fit to be preserved,
Bees are property, and the subject of larceny. Per Bayley, J., 2 B. & C. 944. Sir T. Raym. 33.CHITTY.

Almost all the writers on general jurisprudence agree that the animal must have
been brought within the power of the pursuer before the property in it vests. Actual
taking may not in all cases be requisite; but all agree that mere pursuit, without
bringing the animal within the power of the party, is not sufficient. The possession
must be so far established, by the aid of nets, snares, or other means, that it cannot
escape. It was accordingly held in Pierson vs. Post, 3 Caine's Rep. 175, that an action
would not lie against a person for killing and taking a fox which had been pursued by
another, and was then actually in the view of the person who had originally found,
started, and chased it. The mere pursuit and being within view of the animal did not
create a property, because no possession had been acquired; and the same doctrine wns
afterwards declared in the case of Buster vs. Newkirk, 20 Johns. Rep. 75. 2 Kent Com
349.
The civil law contained the same principle.
It was a question in the Roman law
whether a wild beast belonged to him who had wounded it so that it might easily be
taken.
The civilians differed on the question; but Justinian adopted the opinion that
the property in the wounded wild beast did not attach until the beast was actually taken.
Inst. 2, I, 13. Dig. 41, 1, 5, 2. So, if a swarm of bees had flown from the hive of A.•
they were reputed his so long as the "warm remained in sight and might easily be pursued; otherwise they became the property of the first occupant.
Inst. 2, 1, 14. Merely
finding a tree on the land of another containing a swarm of bees, and marking it, does
not vest the property of the bees in the finder. Gillet vs. Mason, 7 Johns, Rep. 16.
Bees which swarm upon a tree do not become private property until actually hived.
Inst. 2, 1, 14. 'Wallis vs.Mease, 3 Binn. 546. Bees which take up their abode in a tree
belong to the owner of the soil, if unreclaimed; but if reclaimed and identified, they
belong to their former possessor. Goff vs. Kilts, 15 'Vend. 550. 2 Kent Com. 349.SnARswOOD.
5 But it is not a felony to steal such animals of a wild nature, unless thcy are either so
confined that the owner can take them whenever he pleases, or are reduced to tameness
and known by the thief to be so. And his knowledge of this fact may be made out
before the jury by circumstantial evidence, arising out of his own conduct and the cor.
dition and situation of the animal stolen. East's P. C. 16, s 41. Hawk. b. 1, e. 83.
B. 26.-CIIITTY.
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there was a very peculiar forfeiture.(w)' And thus much of qualified property
in wild animals, reclaimed per industriam.
2. A QUALIFIED property may also subsist with relation to animals fera
naturm, ratione impotentia, on account of their own inability. As when hawks,
herons, or other birds build in my trees, or coneys or other creatures make
their nests or burrows in my land, and have young ones there; I have a
qualified property in those young ones till such time as they ean fly or run
away, and then my property expires :(x) but, till then, it is in some eases
trespass, and in others felony, for a stranger to take them away.(y) For here,
as the owner of the land has it in his power to do what he pleases with them,
the law therefore vests a property in him of the young ones, in the same manner as it. does of the old ones if reclaimed and confined; for these cannot
through weakness, any more than the others through restraint, use their natural
liberty and forsake him
3. A man may, lastly, have a qualified property in animals ferce natura, propter
privilegium: that is, he may have the privilege of hunting, taking, and killing
1<395] them, in *exclusion of other persons. Here he has a transient pro·
perty in these animals, usually called game, so long as they continue
within his liberty;(z) and may restrain any stranger from taking them therein:
but the instant they depart into another liberty, this qualified property ceases.
The manner in which the privilege is acquired, will be shown in a subsequent
chapter.
The qualified property which we have hitherto considered extends only to
unimals ferce natura, when either reclaimed, impotent, or privileged. Many
other things may also be the objects of qualified property.
It may subsist in
the very elements, of fire or light, of air, and of water. A man can have no
absolute permanent property in these, as he may in the earth and land; since
these are of a vague and fugitive nature, ann therefore can admit only of a precarious and qualified ownership, which lasts so long as they are in actual use
and occupation, but no longer. If a man disturbs another, and deprives him of
the lawful enjoyment of these; if one obstructs anothcr's antient windows,(a)
corrupts the air of his house or gardens,(b) fouls his water,(c) or unpens and lets
it out, or if he diverts an antient watercourse that used to run to the other's
mill or meadow;ed) the law will animadvert hereon as an injury, and proteet
the party injured in his possession. But the property in them coases the instant
they are out of possession; for, when no man is engaged in their actual oecupation, they beeome again common, and every man has an equal right to appropriate them to his own use.
These kinds of qualification in property depend upon the peculiar circumstances of the subject-matter, which is not capable of being under the absolute
dominion of any proprietor.
But property may also be of a qualified or special
nature, on account of the peculiar circumstances of the owner, when the thing
*396] itself is very capable of absolute ownership. *As in case of bailment: or
•
delivery of goods to another person for a particular use; as to a carrier
to convey to London, to an innkeeper to secure in his inn, or the like. Here
there is no absolute property in either the bailor or the bailee, the person
delivering, or him to whom it is delivered: for the bailor hath only the right,
and not the immediate possession; the bailee hath the possession, and only a
temporary right. But it is a qualified property in them both; and each of them
(W)" Si quil fdnn, horrei Tt{/li ClUW,m, occident rd furto
abltultTtl, frill IUmma cauda lU'J'tndaluT, capite anam
atl\ngrnte, d in tam grana ITI/lei .(fundamur, u<q,udum
lu",mitas caud... triuco co-operiatur." Wotton. LL. lJ'dl/. I.
3. c. ~,l~. An amercement eunllar- to which, Srr Edward
('ob tells us, (7 Rep, 18,) there antI.ntly was for stealmg
IWaJl!l;
only suspendlng them by the beak instead of the
!.all.

Q1rlodi de forest; 9 lIen. III. c. 13.
CI) j Itep.li.
Lamb Elren.2'14.
C')l'ro. Car. 5.'>4, ~laI. 48. 611OO.3j6. 1211ou.144.
Co) 9 Rep. ~8.
(6) 9 Rep. ~9. Lut.92.
(.) 9 Rep. 69.
(") 1 Leon. 2'13. Skin. 389.
(e)

a .Andstealing any dog, bird, or other beast, not the subject of larceny at common law,
..nd ordinarily kept in 8 state of confinement, is now, by statute 7 & 8 Geo. IV. c. 29,
punishable with fine and imprisonment for 8 second offence. By statute 8 & 9 Vict. e.
,.- also, dog ...tealing is a misdemeanour. -KERR_
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is entitled t'J an action, in case the goods be damaged or taken away: the bailee,
on account of his immediate possession; the bailor, because the possession of
the bailee is, immediately, his possession also.(e) So also in case of goods
pledged or pawned upon condition, either to repay money or otherwise; botb
the pledger and pledgee have a qualified, but neither of them an absolute,
property in them: the pledger's property is conditional, and depends upon the
performance of the condition of repayment, &e.; and so too is that of the pledgee,
which depends upon its non-performance.(!)
The same may be said of goods
distreined for rent, or other cause of distress: which are in the nature of a
pledge, and are not, at the first taking, the absolute property of either the
distreinor, or party distreincd upon; but may be redeemed, or else forfeited by
the subsequent conduct of the latter. But a servant, who hath the care of his
master's goods or chattels, as a butler of plate, a shepherd of sheep, and the like,
hath not any property or possession either absolute or qualified, but only a
mere charge or oversight.(g)
Having thus considered the several divisions of property in possession, which
subsists there only where a man hath both the right and also the occupation
of the thing; we will proceed next to take a short view of the nature of property
in action, or such where a man hath not the occupation, but mcrcly a bare right
to occupy the thing in qucstion; the possession whereof may, however, be recovered by a suit or action at law; from whence the thing so recoverable if>
called *a thing, or chose in action.(h)
Thus money due on a bond is a [*39chose in action; for a property in the debt vests at the time of forfeiture
'
mentioned in the obligation, but there is no possession till recovered by course
of law. If a man promises, or covenants with me, to do any act, and fails in it,
whereby I suffer damage, the recompense for this damage is a chose in action;
for though a right to some recompense vests in me at the time of damage done,
yet what and how large such recompense shall be, can only be ascertained by
verdict; and the ':;'lssession can only be given me by legal judgment and
execution. In the 'f(.rmer of these cases the student will observe that the property, or right of action, depends upon an express contract or ob.igation to pay
a stated sum; and in the latter it depends upon an implied contract, that if the
covenantor does not perform the act he engaged to do, he shall pay me the
damages I sustain by this breach of covenant. And hence it may be collected,
that all property in action depends entirely upon contracts, either express or
implicd; which are the only regular means of acquiring a chose in action, and
of the nature of which we shall discourse at large in a subsequent chapter,'
At present we have only to remark, that upon all contracts or promises,
either express or implied, and the infinite variety of cases into which they are
and may be spun out, the law gives an action of some sort or other to the party
injured in (use of non-performance; to compel the wrong-doer to do justice to
the party with whom he has contracted, and, on failure of performing the identical thing he engaged to do, to render a satisfaotion equivalent to the damage
sustained. But while the thing, or its equivalent, remains in suspense; and the
(.) 1&11. Abr. 00;.
Ceo. Joc. us.
C') 3 Inst. 108.
(A) The sam. Idea and tho same denomination of prop..1y
PNVaiJed
In the civil Jaw. "11 .. , in bon;' nosiris habere
(f)

inleUigimur, qWJtien..t ad recuperandum eam actiowm ha·
beam us." Ff. 41, 1, 52. And again, "l1!qm bm1.i.t adnume-rabttllr eiiam; JCi qu,'a at tn nctlfmlbu.t, ptlttuml1lut, P"t~
cutionibus, lo'am d hlZCin bon .. ess« t-idenlur." F f. 00, 1649.

t It is certainly an error to say that all property in action depends upon contracts ex
press or implied. There is a. very large class of choses in action which arise ex dehcto,
My claim to compensation for an injury done to my person, reputation, or property is
as truly a chose in action as where it is grounded on a breach of covenant or contract.
It is true that, in general, an action for a. tort to my person or reputation, if not prosecuted to judgment in the lifetime of the parties, dies,--ac:tio
personalis moritur cum persona;
but as to torts to the property, by variousstatutes generally adopted in the United States,
it is not 80. Stat. 4 Edw, III. c. 7. 3 &; 4 W. IV. c. 42. The statute 9 &; 10 Vict. c. 93
also gives to the executors and administrators of a person who has met with his death
by the wrongful act or default of another, an action against the wrong-door, the damages
in such case being distributed among the family of the deceased Similar statuter
'ave heen enacted in several of the United States. -SB.1RSWOOD.
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injured party has only the right and not the occupation, it is called a chose in
action; being a thing rather in potentia than in esse: though the owner may
*398] ~ave ~s *absolute. a pr?perty in,. and be as well entitled to, such things
In action as to things III possession.
And, having thus distinguished the different degree or quantity of dominion or
property to which thinJ?8 personal are subject, we may add a word or two concerning the time of their enjoyment and the number of their owners: in conformity
to the method before observed in treating of the property of things real.
First, as to the time of enjoyment. By the rules of the antient common law,
there could be no future property, to take place in expectancy, created in personal goods and chattels; because, being things transitory, and by many accidents subject to bo lost, destroyed, or otherwise impaired, and tho exigencies of
trade requiring also a frequent circulation thereof, it would occasion perpetual
suits and quarrels, and put a stop to tho freedom of commerco, if such limitations in remainder were generally tolerated and allowed. But yet in last wills
and testaments sueh limitations of personal goods and chattels, in remainder
after a bequest for life, were permitted:(i) though originally that indulgence
was only shown when merely the use of the goods, and not the goods themselves, was given to the first legatee ;(k) the property being supposed to continue all tho time in the executor of the devisor. But now that distinction is
disregarded :(l) and therefore if a man, either by deed or will, limits his books
I>rfurniture to A. for life, with remainder over to B., this remainder is good.
But where an estate-tail in things personal is given to the first or any subsequent possessor, it vests in him the total property, and no remainder over shall
be permitted on such a limitation.(m) For this, if allowed, would tend to a
perpetuity, as the devisee or grantee III tail of a chattel has no method of barring the entail; and therefore the law vests in him at once the entire dominion
of goods, being analogous to tho fee-simple which a tenant in tail may acquire
in a real esta te8•
3 9
*~ext, as to the number of oumers» Things personal may belong tu
* 9]
their owners, not only in severalty, but also in joint-tenancy, and in
Eq. Ca. Abr.300.
(l) ~Iar.106.

(I)

(I) 2 Freem. 200.
(M) 1 P. Wms. 290.

8 Although they cannot be entailed in the strict sense of the word, yet a disposition
in the nature of an entail may be made of them by devise or deed of trust, and they
may thereby be rendered unalienable for as long a time as if they were absolutely entailable; provided it be not attempted to render them unalienable beyond the term of lives
in being and twenty-one years after, or, in case of a posthumous child, perhaps a few
months longer; for, if the executory limitations of personalty be upon contingencies too
remote, the whole property would be in the first taker. See Mr. Hargrave's note to Co.
Litt. 20. a., n. 5.-ARClIllOLD.
e'Vhen legacies are given to two or more persons in undivided shares, as IDOl... to A
and B." or to the children of C., or in case of a bequest to two without words of
severance; the legatees will take as joint-tenants.
2 P. Wms. 347, 529. 4 Bro. C. C. 15. 3
Ves. Jr. 628, 632. 6 Ves. Jr. 130.
When the legacies are given in divided shares, as so much of a sum of money to B. and
so much to C., the legatees will be considered as tenants in commoll; as in instances where
legacies are given to two or more persons" share and share alike," or "to and among
them," or" to them respectively," or "to be equally divided amongst them," such words
will create & tenancy in common. 3 Atk. 731. 2 Atk. 441. 2 Atk. 121. 1 Atk. 494. 3
Bro. C. C. 25. 5 Ves. Jr. 5UI. Cases have occurred in which the determination that the
above words or expressions should create a tenancy in common would have seemingly
involved a contradiction, as in those instances where such words of severance occurred
and a bequest over to surviving legatees was immediately grafted upon them. In those
instances the court of chancery, in order to give effect to every word in the bequest, has
considered the words creating the survivorship among the legatees as intended to be
confined to the time oj the death oj the testator, and therefore decreed that the legatees should
be considered tenants in common from that period, with benefit of survivorship in case of
the death of any before the testator. 1 P. Wms. 96. 2 P. Wms. 280. 1 Eq. C. A. 292.
Prec: Ch. 78. 2 Eq. C. A. 343. 2 Ves. Jr. 265, 634. 3 Ves. Jr. 205, 450. 4 Ves .• Jr. 55!.
5 Ves. Jr. 806. 'Ve must observe that the operation of a bequest to "survivtn"3," grafted
!lpon a tenancy in common, will not be confined to the period of the testator's death,
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common, as well as real estates. They cannot indeed be vested in coparcenary;
because they do not descend from the ancestor to the heir, which is necessary
to constitute coparceners. But if a horse, or other personal chattel, be gi\'cn
to two or more, absolutely, they are joint-tenants hereof; and, unless the jointure
be severed, the same doctrine of survivorship shall take pluce as in estutes of
lands and tenements.(n)
And, in like manner, if the jointure be severed, as by
either of them selling his share, the vendee and the remaining part-owner shall
be tenants in common, without any jus accrescendi 01' survivorship.fo) SI), also,
if 100l. be given by will to two or more, equally to be divided between them, this
makes them tenants in common;(p)
as we have formerly seen(q) the same
words would have done in regard to real estates. But, for the encouragement
of husbandry and trade, it is held that a stock on a farm, though occupied
jointly, and also a stock used in a joint undertaking, by way of partnership in
trade, shall always be considered as common and not as joint property, and
there shall be no survivorship thercin.(ryo
(") Litt. ~ 282. 1 Vern 4S2(") LIlt. ~ 321.
(1') 1 Eq. Ca, Abr. 292.

(.) Page 193.
1 Vern. 21j. Co. LIII.IS2-

lr)

if it can he further extended with propriety: therefore in several cases such bequests to
survivors, from the particular construction of each will, was considered efficient during
the minority of the legatees, as they were not entitled to the benefit of the provisions
before the age of twenty-one; and, perhaps, in order to effectuate the intention and
prevent a lapse, when a life-interest is given prior to the distribution directed among
the legatees, the period of survivorship will be extended during the life of the tenant
for life. 1 Ves. 13. 3 Atk. G19. Amb. 383. A bequest to two or more" in joint and
equal proportions," or "jointly and between them," will create a tenancy in common,the terms "joint" or "jointly" not being considered as intended to impart a joint-interest to the legatees, but to signify a gift to them altogether. Amb. G5G. 1 Bro. C. C. 118.
Although, as we have already seen, the words" equally to be divided," and" share and
share alike," &c.will create a tenancy in common, yet when it appears from the context
of the will that a joint-tenancy was intended, such words will not be permitted to sever
the interests of the legatees. 3 Bro. C. C. 215. Holt's Rep. 370. Roper on Legacies, 2
vol. 259 to 287. Residuary legatees and executors are joint-tenants, unless the testator
use some expression which converts their interest into a tenancy in common; and if
one dies before a division or severance of the surplus, the whole that is undivided will
pass to the survivor or survivors,
2 P. Wms, 529. 3 Bro. 455; and see p. 193, ante.-CHITTY.
10 As between partners in trade or farming there is, generally speaking, no survivorship
between them as to personal property in possession, for each of their respective shares or
degrees of interest go to their personal representatives, who become tenants in common
with the survivor of all the partnership effects in possession, it being a maxim, inter mercatores jWJ accrescendi locum non habet. Co. Litt. 3, 282, 182, a. 1 Vern. 2li. 1 Meriv,
5G4. 1 Ld. Raym. 281. Vin. Abr. Partners.
But it has been determined that the good
will of a partnership survives; but that has been disputed. 5 Yes. 539. 15 Yes. 218. 1
Jac. & W. 2G7. A court of equity has barred survivorship, although the deceased
partner, upon being informed that by law there would be a survivorship, said he was
content the stock should survive, (1 Vern. 217;) and though if two persons take a farm,
the lease will survive, but if they layout money jointly upon it, in the way of trade,
that turns round the estate at law and makes it equitable. 1 Ves. Jr. 435; see, further,
3 Chit. Com. L. 235, 236. But, although there is no survivorship as to partnership property in possession, yet at 1R.W there is as to choses in action; for when ono or more partners, having a joint legal mterest in a contract, dies, an action against the said parties
must be brought in the name of the survivor, and the executor or administrator of the
deceased cannot be joined, neither can he sue separately, but must resort to a court of
equity to obtain from the survivor the testator's share of the sum which bas been recovered. 1 East, 497. 2 Salk. 441. 1 Ld. Raym. 346. Carth.170. Vin. Abr. Partner,
JI.-CHITTY.
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CHAPTER XXVI.
OF TITLE TO THINGS PERSONAL BY OCCUPANCY.
WE are next to consider the title to things personal, or the various means of
ncquirinq and of losing such property as may be had therein; both which considerations of gain and loss shall be blended together in one and the same view,
as was done in our observations upon real property; since it is for the most
part impossible to contemplate the one without contemplating the other also.
A.nd these methods of acquisition or loss are principally twelve :-1. By oceupancy. 2. By prerogative. 3. By forfeiture. 4. By custom. 5. By succession,
n. By marriage. 7. By judgment. 8. By gift or ~rant. 9. By contract. 10. By
bankruptcy.
11. By testament.
12. By administration.
And, first, a property in goods and chattels may be acquired by occupancy :
which, we have more than once remarked,(a) was the original and only primitive method of acquiring any property at all; but which has since been restrained
and abridged by the positive laws of society, in order to maintain peace and
harmony among mankind. For this purpose, by the laws of England, gifts
and contracts, testaments, legacies, and administrations, have been introduced
and countenanced, in order to transfer and continue that property and possession in things personal, which has once been acquired by the owner. And,
"401] where such *things are found without any other owner, they for the
most part helong to the king by virtue of his prerogative; except in
some few instances, wherein the original and natural right of occupancy is still
permitted to subsist, and which we are now to consider.
1. Thus, in the first place, it hath been said, that anybody may seize to his
own use such goods as belong to an alien Ememy.(b)l For such enemies, not
being looked upon us members of our socicty, are not entitled, during their state
of enmity, to the benefit or protection of the laws; and therefore every man
that has opportunity is permittcd to seize upon their chattels, without being
compelled, us in other eases, to make restitution or satisfaction to the owner.
But this, however generally laid down by some of our writers, must in reason
and justice be restrained to such captors as are authorized by the public authority or the state, residing in the crown iCC)and to such goods as are brought into
this couutry by an alien enemy, after a declaration of war, without a safe-conduct or passport. And therefore it hath been holden,(d) that where a foreigner
is resident in England, and afterwards a war breaks out between his country
and ours, his goods are not liable to be seized.' It hath also been adjudged,
that if an enemy take the goods of an Englishman, which are afterwards
retaken by another subject of this kingdom, the former owner shall lose his
property therein, and it shall be indefeasibly vested in the second taker; unless
they were retaken the same day, and the owner before sunset puts in his claim
of property.(e)
'Which is agreeable to the law of nations, as understood in ~he
(0) See pages 3, 8, 258.
(.) Finch, L. irs,
(I) Freem. 40.

(4)
(I)

Bra Abr. tit. propertie;
Ibid.

38; furfeiture,

67.

1 Questions respecting the seizure of property as prizes seldom arise in the common
law or equity courts, they being in general cognizable only in the admiralty courts; and
when a ship is bona. fide seized as prize, the owner cannot sustain an action in a court of
common law for the seizure, though she be released without any suit being instituted
against her, his remedy, if any, being in the court of admiralty. 2 Marsh. R. 133. .And
the same rule applies to the imprisonment of the person when it hes taken place merely
as a consequence of taking a ship as prize, although the ship has been acquitted.
1 Le
Caux liS. Eden, Doug. 5!l4. For the law respecting seizures and captures, and the modes
of acquiring and losing property thereby, see the admiralty decisions of Sir William
Scott, collected and arranged in 1 Chitty's Commercial Law, 377 to 512, and 2 Wooddes.
435 to 457.-CmTTY.
2 And, by modern decisions, the right to sue upon contracts made with him during
peace is only suspended, not forfeited, by war. 13 Ves. Jr. 71. 3 B. & P. 191. 6 Tau~t
239 1 Chitty's Com. L. 423 to 42G.-CmTTY.
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time of Grotius,C!) even with regard to captures made at sea; which were held
to be the property of the captors after a posses:>.on of twenty-four hours;
though the modern authorities(g) require, that before the property call
*be changed, the goods must have been brought into port, and have [* 10')
continued a night intra presidia, in a place of safe custody, so that all
' ••
hope of recovering them was lost,"
And, as in the goods of an enemy, so also in his person, a man may acquire a
sort of qualified property, by taking him a prisoner in war;(h) at least till his
ransom be paid.(i)< And this doctrine seems to have been extended to negro·
servants,(J) who arc purchased, when captives, of the nations with whom they
arc at war, and arc therefore supposed to continue in some degree tho property
of the masters who buy them: though, accurately speaking, that property (if it
indeed continues) consists rather in the perpetual service, than in the body or
person, of the captives.(k)
2. Thus again, whatever movables arc found upon the surface of the earth, or
in the sea, and are unclaimed by any owner, are supposed to be abandoned by
the last proprietor; and, as such, are returned into the common stock and mass
of things: and therefore they belong, as in a state of nature, to the first occupant
or fortunate finder, unless they fall within the description of waifs, or estrays,
Cf) D. j. b. cf: p.l.3, Co 6, ~ 3.
(.) Bynkersh. qure.t. jur. publ. 1. 4 Race. <k ..lSlecur. not.
66.
Cl) Bro. Abr. tit. proper/it, 18.
'Ye meetmth a curious writ of trespass in there~ter,
(10...,) for breaking a man's house, and aetnng such hIS prisoner at large. "Quar. domum 'P"'U' A. apud. n: Cin quI/.

{2

id.m A. qumdom H. ScoIum per iplUm A. <k guura captu,,,
tanquasw ~01J.~m suumt quousque nhi d~centum ZlbriJ, per
qU«3 idem, IL ralemptumem. suam. cum prlPfato A. pro nta
sua $alranda fecerut Ball~lactum ford, detinuit) fregll, et
t.psU1lI. H. cepit et aidunt, t.'d quo 1XJiUlt «biTe permtSlt,
d-c"
(i) 2 Lev. 201.
(.) earth. 396. Ld. RAym.147. Salk. 667.

S Modern authorities require something more to vest the property of a captured vessel
in the captors. " I apprehend that, by the general practice of the law of nations, a sentence of condemnation is at present deemed generally necessary, and that a neutral purchasor in Europe, during war, does look to the legal sentence of condemnation lIS one of
the title-deeds of the ship if he buys a prize-vessel. I believe there is no instance in which
a man, having purchased a prize-vessel of a belligerent, has thought himself quite secure
in making that purchase merely because that ship had been in the enemy's possession
twenty-four hours, or carried infra prresidin," Sir William Scott, in the case of the Flad
Oyen, 1 Rob. Rep. 139. See, also, 3 Rob. Rep. 97 and 236, 237, 238. Goss V~. Withers, 2
Burr. 683. Assivedo VS. Cambridge, 10 Mod. 79. But if, after the transfer of It prize to
a neutral, a peace be concluded between the belligerents, the transfer becomes valid,
even though there was no legal condemnation.
6 Rob. Rep. 142. The title of a neutral
will not be defeated by his subsequently becoming an enemy. 6 Rob. Rep. 45. See 1
vol. Chitty's Com. L. 433, 434. It has been established by several acts of parliament
that, among English subjects, ships or goods taken at sea by an enemy, and afterwards
retaken at any indefinite period of time, and whether before or after sentence of condemnation, are to be restored to the original proprietors on payment of certain salvage.
2 Burr. 1198, and 1 BIa. Rep. 27. The statute 43 Geo. III. e. 160 s.39 makes an exception as to ships which have been set forth by the enemy as vessels of war, enacting that
these shall not be restored to the original owners, but belong wholly to the recaptors,
And if the property recaptured were captured first in an illegal trade, then the original
right is divested, and the recaptors are not bound to restitution.
2 Rob. Rep. 77. In
the case of the Santa Cruz (1 Rob. Rep. 49) Sir William Scott said, "The actual rule of
the English maritime law I understand to be this: that the maritime law of England,
having adopted a most liberal rule of restitution with respect to the recaptured property
of its own subjects, gives the benefit of that rule to its allies till it appears that they act
towards British property on a less liberal principle. In such a case it adopts their rule,
and treats them according to their own measure of justice." But restitution in any case
is not gratuitous; for, by the 43 Geo. III. e. 160, certain rates of salvage are secured to the
recap tors for saving or recovering the property. One-eighth of the beneficial interest in
the whole recaptured property is given to king's ships, and one-sixth to private ships.
And the reward of salvage is given in cases of rescue when it is effected by the rising
of the captured crew against the captors. 1 Rob. Rep. 271. 4 ib. 47. 1 Edw. Rep. 68.
-CUlTTY.

•

• Ransom of ships, &c. is now illegal, unless in case of neces-sity, to be allowed by the
admiralty, by 22 Geo. III. c. 25. 43 Geo. III. c. 160, ss. 34, 35, 36. 42 Geo. III. c. ':2,CurTTY
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or wreck, or hidden treasure; for these, we have formerly seen,(l) are vested
by law in the king, and form a part of the ordinary revenue of the crown,"
3. Thus too the benefit of the elements, the light, the air, and the water, can
only be appropriated by occupancy. If I have an anticnt window" overlooking
my neighbour'S ground, he may not erect any blind to obstruct the light: but
if I build my house close to his wall, which darkens it, I cannot compel him to
demolish his wall; for there the first occupancy is rather in him than in me
(I)

Book i. cb. 7.

Chancellor Kent says, .. It is requisite that the former owner should have completely
relinquished the chattel, before a perfect title will accrue to the finder; though he has
in the mean time a special property sufficient to maintain an action for an injury to it, or
to recover possession from any but the true owner. Armor VS. Delamire, 1 Stra, 505.
Branden es, Huntsville Bank, 1 Stewart, 3~0. He is not even entitled to a reward from
the owner for finding a lost article, if none has been promised. He has no lien on the
article found for his trouble and expense; and he is only entitled to indemnity against
his necessary and reasonable expenses incurred on account of the chattel. Armory VS.
Flynn, 10 Johns. 102. Binstead VS. Buck, 3 Sir Wm. Bl. 1117. Nicholson VB. Chapman,
2 H. Bla. 254. Etter VS. Edwards, 4 Watts, 63. It is considered in the two last cases to be
still an unsettled point whether the finder of lost property can recover a compensation
for the labour and expense voluntarily bestowed upon lost property found. In Reeder
vs, Anderson, 4 Dana, 193, it was held that the findcr was entitled, under an implied
assumpsit, for his indemnity at least against his expenditure of time or money in the
successful recovery of lost property. Mr. Justice Story (Bailment, p. 391, 2d ed.) gives
a strong opinion in favour of compensation (or what he in admiralty-law language calls
salvage) to the •mere finders of lost property on land,' beyond a full indemnity for
their reasonable and necessary expenses. I beg leave to say that it appears to me that
such findings have no analogy in principle to the cases of hazardous and meritorious
sea or coast salvage under the admiralty law, and that the rule of the common law as
illustrated by chief-justice Eyre in Nicholson VS. Chapman, as to these mere land findings, is the better policy." 2 Com. 356.-SJURSWOOD,
6 Formerly it was holden that a party could not maintain an action for a nuisance to all
ancient light, unless he had gained a right to the window by prescription.
1 Leon. 16ft
Cro El. 118. But the modern doctrine is, that upon proof of an adverse enjoyment of
lights for twenty years or upwards unexplained, a jury may be directed to presume a
right by grant or otherwie -, 2 Saund, 175, a. 1 Esq. R. 148. But if the window was
opened during the seisin of a mere tenant for life, or a tenancy for years, and tho owner
in fee did not acquiesce in, or know of the use of the light, he would not be bound.
11 East, 372. 3 Campb. 444. 4 Camb. 616. And where the adjoining land was glebeland, in the possession of a rector, tenant for life, it was held that there could be no
presumption of a grant so as to preclude a purchaser thereof, under 55 Geo. III. c. 147,
from building and obstructing an ancient light, (4 B. & A. 579;) but when the window
has been proved to have been in existence upwards of twenty years, and its origin cannot
be traced, the purchasor from the owner in fee cannot disturb it, though no evidence
that the latter acquiesced in the window can be adduced. 2 Bar. & Cres. 686. 4 Dowl.
& R. 234. If the owner of land build a house on part, and afterwards sell the house to
one person and the rest of the land to another, the vendee of the house may maintain
an action against the vendee of the land for obstructing his light, though the house WUg
not an ancient one; because the law will not suffer the vendor, or any person claiming
under him. to derogate from his own grant; and consequently less than twenty years'
use of the light suffices. 1 Lev. 122. 1 Ventr.237.
1 Price, 27. Rayn. VS. Moodys,
Rep. 24. 2 Saund. H-l, n. 4. But if an ancient window has been completely blocked up
above twenty years, it loses its privilege, (3 Camb. 514;) and even the presumption of
right from twenty years' undisturbed enjoyment is excluded by the custom of London,
which entitles every citizen to build upon an ancient foundation as high as he pleases.
Com. Rep. 273. 2 Swanst. 333. But the circumstance of a window being built contrary
to the building act affords no defence to an action for obstructing it, (1 Marsh, 140;) and
if ancient windows be raised and enlarged, the owner of the adjoining land cannot
legally obstruct the passage of light and air to any part of the space occupied by the
ancient window. 3 Camb. 80. Total deprivation of light is not necessary to sustain this
action; and, if the party cannot enjoy the light in so free and ample a manner as he did
before, he may sustain tho action; but there should be some sensible-diminution of light
or air. 4 Esq. R. 69. Chilton va. Sir T. Plumer, K. B. A. D. 1822. The building a wall
which merely obstructs the prospect is not actionable, (9 Co. 58, b. 1 Mod. 55;) nor is
the opening a window and destroying the privacy of the adjoining property; but such
new window may be immediately obstructed, to prevent a right to it being acquired hy
••wenty years' use. 2 Camb. 82.-CmTT¥.
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if my neighbour *makcs a tan-yard, so as to annoy aud render less salu*403
brious the air of my house or garden, the law will furnish me with a [
remedy j but if he is first in possession of the all', and I fix my habitation near
him, the nuisance is of my own seeking, and may continue. If a stream be
unoccupied, I may erect a mill thereon, and detain the water j yet not so as to
injure my neighbour's prior mill, or his meadow: for he hath by the first occupancy acquired a property in the current.'
4. With regard likewise to animalsjerm natures, all mankind had by the original
grant of the Creator a right to pursue and take any fowl or insect of thc air,
any fish or inhabitants of t.he waters, and any beast or reptile of the field: and
this natural right still continues in every individual, umess where it is restrained
by the civil laws of the country. And when a man has once so seized them,
they become while living his qualified property, or, if dead, are absolutely his own:
so that to steal them, or otherwise invade this property, is, according to their
respective values, sometimes a criminal offence, sometimes only a civil injury.
The restrictions which are laid upon this right, by the laws of England, relate
principally to royal fish, as whale and sturgeon, and such terrestrial, aerial, or
aquatic animals as go under the denomination of gamej the taking of which is
made the exclusive right of the prince, and such of his subjects to whom he has
granted the same royal privilcge. But those animals which are not expressly
AO reserved, are still liable to be taken and appropriated
by any of the king's
subjects, upon their own territories j in the same manner as fhey might have
taken even game itself, till these civil prohibitions were issued: there being in
nature uo distinction between one species of wild animals and another, between
the right of acquiring property in a hare or !l. squirrel, in a partridge or a butterfly: but the difference, at present made, arises merely from the positive
municipal law.
5. To this principle of occupancy also must be referred the method of acquiring
a special personal property in corn growing on the ground, or other emblements,8
by any possessor *of the land who hath sown or planted it, whether he [*404
be owner of the inheritance, or of a less estate: which emblements are
distinct from the real estate in the land, and subject to many, though not all,
, Running water is originally publici juris ; and an individul can only acquire a right to
it by applying so much of it as he requires for a beneficial purpose, leaving the rest to
others, who, if they acquire a right to it by subsequent appropriation, cannot lawfully
be disturbed in the enjoyment of it. But where the plaintiff alleged that defendant
had erected one dam above plaintiff's premises, and widened another, and thereby prevented the water from running in its usual course and in its usual calm and smooth
manner to the plaintiff's premises, and thereby the water ran in a different channel and
with greater violence, and injured the banks and premises of plaintiff, but did not allege
any injury from the want of a sufficient quantity of water, and the jury found that
plaintiff's premises were not injured, but were of opinion that defendant had no right
to stop the water or keep it pent up in the summer time, held that the plaintiff could
not recover damages for the erection of the dam, but was bound to allege and prove
that he had sustained an injury from the want of a sufficient quantity of water. 2 B. & c.
910. 4 DowI. & RyI. 583, S. C. The owner of lands through which a river runs cannot,
by enlarging a channel of certain dimensions leading out of the river through which
the water had been used to flow before any appropriation of it by another, divert more
of it, to the prejudice of any other land-owner lower down the river, who had at any timo
before such enlargement appropriated to himself the surplus water which did not escnpe
by the former channel.
ti East, 208. And the occupier of a mill may maintain !.u
action for forcing back water and injuring his mill, although he has within a few years
previous erected a wheel requiring less water than the one he previously used. 1 B. &.
A. 258. But where the defendant erected a dam above the mill of the plaintiff by
which the water was diverted from Its accustomed channel, but to which it returned
long before it reached the plaintiff's mill, which diversion affected the regularity of the
supply, though it produced no waste of water, it was held that the plaintiff was entitled
to recover. 7 1100re, 345. .As to the pleadings, see 1 Price's Rep. ~ and 2 Chitty on
PI. 788.-ClIlTTY.
8 The -icht to emblements
does not seem to be aptly referred to the principle of occupancy; for they are the continuation of an inchon! and not the acquisition of an original,
righr, -CURlSTI.\x.
h
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the Im ldents attending personal chattels. They were devisable by testamenta
before the statute of wills,(m) and at the death of the owner shall vest in his
executor and not his heir j they are forfeitable by outlawry in a personal action j(n)
and by the statute 11 Geo. II. c.19, though not by the common law,(o) they ma1
oe distreined for rent arrerc," The reason for admitting the acquisition of this
special property, by tenants who have temporary interests, was formerly givenj(p)
find it was extended to tenants in fee, principally for the benefit of their creditors:
and therefore, though the emblements are asseta in the hands of the executor,
arc forfeitable upon outlawry, and distreinable for rent, they are not in other
respects considered as personal chattels j and particularly they are not the object
of larceny before they are severed from the ground.(q)
6 The doctrine of property arising from accession is also grounded on tbe
right of ~ccupancy. By the Roman law, if' any given corporeal substance
received afterwards an accession by natural or by artificial means, as by tho
growth of vegetables, the pregnancy of animals, the embroidering of cloth, 0"
the conversion of wood or metal into vessels and utensils, the original owner
of the thing was entitled by his rirrht of' possession to the property of it under
such its state of improvement :(r) but if the thing itself', by such operation, was
changed into a different species, as by making wine, oil, or bread out of another's
grapes, olives, or wheat, it belonged to the new operator; who was only to make
a satisfaction to the former proprietor for the materials which he had so eon*405] verted.(s)lO And these doctrines are implicitly copied and adopted by
our Bracton,(t) and have since been *confirmed by many resolutions of
the courts.(u) It hath even been held, that if one takes away and clothes an(-) Perk. i 512.
(.) Bro. Abr. tit. ""blem.tnt.,
(0) 1 Roll. Abr. 665.
(1') Pages 122, 146.
(f) 31nst. 109.

21. 6 Rep. 116.

Inst. 2, 1, 25, 26, 31. Ff. 6, 1, 5.
Inst. 2, 1, 25, 31.
L. 2, c.2 and 3.
(~) Bro. Abr, tit.pr<perlit, 23. Moor. 20. Poph.3&

(r)
(0)
(I)

9 But, by the 56 Geo. III. c. 50, no sheriff or other officer shall sell or carry off from
any lands any straw, chaff, or turnips, in any case, nor any hay or other produce, contrary
to the covenant or written agreement made for the benefit of the owner of the land; but
the tenant must give previous notice to the sheriff, &c. of the existence of such covenant,
&c. But the produce, &c. may be so sold, subject to an agreement to expend it on the
lund. And landlords are not to distrein for rent on purchasors of crops severed from
the soil, or other things sold subject to such agreement; 110r shall the sheriff sell or
dispose of any clover, rye-grass, or any artificial grass whatsoever, which shall be newly
sown and be growing under any crop of standing corn. See sections 6 and 7.-CHITTY.
10 This also has long been the law of England;
for it is laid down in the year-books
that, whatever alteration of form any property has undergone, the owner may seize it in
its new shape, if he can prove the identity of the original materials; as if leather be made
into shot's, cloth into a coat, or if a tree be squared into timber, or silver melted or beat
mto a different figure. 5 lien. VII. fo, 15. 12 lien. VIII. fo. 10.-CIIRISTIAN.
, The ca~es referre~ to (Bro. ~br. Propertie, 2~ Moor. 20, Poph. 38) are very ex~liClt.
See also _ Campb. 516. Com. Dig, Pleader, 3 :M. _8. Bae. Abr. Tresp. E. 2.-CHITTI.
If the materials of one person are united to the materials belonging to another, by the
labour of the latter, who furnishes the principal materials, the property in the joint
product is in the latter by the right of accession. :Merritt 'V8. Johnson, 7 Johns. 473.
Stevens V8. Briggs, 5 Pick. Iii. Glover 'V8. Austin, 6 Pick. 209. Barr es, St. John, 16
Conn. 322. Pulcifer V8. Page, 32 Maine, 404. Where one by his labour on another's
,1lroperty wrongfully or by mistake changes its form, he gains thereby no title to it, but
the owner may seize it in its new shape, if he can prove the identity of the original
materials. Betts V8. Lee, 5 Johns. 348. Silsbury V8. :MeCoon, 4 Denio, 332. Thus, where
one cut down the trees of another and made them into shingles, it was held that the
property in the shingles was in the owner of the trees. Chandler V8. Edson, 9 J ohns,
362. So where coals were made out of another's wood. Curtis V8. Groat, 6 Johns. 168.
Riddle rs. Driver, 12 Ala. 590. And where one converts the materials of another, at his
request, into a different article by manufacturing process, the property in the manufactured article is in the owner of the original material. Babcock vs. Gill, 10 Johns. 287.
Eaton V8. Lynde, 15 :Mass. 242. Worth vs. Northam, 4 Iredell, 102. Where a manufacturer or mechanic agrees to construct a particular article out of his own materials, or
where he is to furnish the principal part of the materials, the property of the article
until its completion and delivery is in the maker. Gregory V8. Stryker, 2 Denio, 268.C;;UARSWOOD.
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other's wife or son, and afterwards they return home, the garments shall cease
to bo hIS property who provided them, being annexed to the porson of the child
or woman.(w)
i. But in the case of confusion of goods, where those of two persons are so
intermixed that the several portions can be no longer distinguished, tho English
law partly agrees with, and partly differs from, tho civil. If tho intermixture
be by consent, I apprehend that in both laws the proprietors have an interest in
common, in proportion to their respective shares.(x) But if one wilfully intermixes his money, corn, or hay with that of another man, without his appl·obation or knowledge, or casts gold in like manner into another's molting-pot or
crucible, the civil law, though it gives the sole property of the whole to him who
has not interfered in the mixture, yet allows a satisfaction to tho other for what
he has so improvidently lo::.t.(y) But our law, to guard against fraud, gives the
entiro property, without any account, to him whose original dominion is invaded,
and endeavoured to be rendered uncertain without his own consent.tz)"
8 There is still another species of property, which, (if it subsists by the cornmon law,) being grounded on labour and invention, is more properly reducible
to the head of occupancy than any othcr; sinco the right of occupancy itself
is supposed by Mr. Lockc,(a) and many others,(b) to be founded on the personal
labour of the occupant." And this is the right which an author may bo supposed
to have in his own original litcrary composition: so that no other person with.
out his leave may publish or make profit of tho copies. When a man by the
exertion of his rational powers has produced an original work, he seems to have
clearly a *right to dispose of that identical work as he pleases, and any [*406
attempt to vary the disposition he has made of it appears to be an invasion of that right. Now the identity of a literary composition consists entirely
in tho sentiment and the language; the same conceptions, clothed in the same
words, must necessarily be the same composition: and whatever method be
taken of exhibiting that composition to the ear or the cyc of another, by recital.
by writing, or by printing, in any number of copies, or at any period of time, it
is always the identical work of the author which is so exhibited; and no other
man (it hath been thought) can have a right to exhibit it, especially for profit,
without the author's consent. This consent may perhaps be tacitly givcn to all
(.. ) 1II00r. 214.
Inst, 2, 1, 27, 28. 1 Vern. 217.
2 Inst, 2, 1, 28.

(0)
to)

(.) Poph. 38. 2 Bulstr, 325. 1 U.1l. 1'. C. 513. 2 Ye, ...

516.

On Go.t. part. 2, ch, 5.
t') See page 8.

(0)

11 Where one so confounds another's property with his own that it cannot be distinguished, he must bear all the loss caused by the confusion, (Brackenridge vs. Holland.
2 Blackf. 377. Nast vs. Ten Eyck, 2 Johns. C. R. 02. Haseltine vs. Stockwell, 30 Maille,
237. Bryant vs. 'Vare, ib. 295,) but not where the confusion has arisen from mere negligence, and not from fraud or design. Pratt us, Bryant, 30 Verm. 333. If the mortgagor
of personal property mix other property of his own with the mortgaged gJ(,dd, without
the consent of the mortgagee, such goods become subject to the licn an:i crclT"ationof
the mortgage. Dunning vs. Stearns, () Barb. Sup. Ct. 630.
But the rule in regard to confusion of goods is carried no further t1>.\.1 necessity
requires; and if goods can be easily distinguished and separated, as articles of furniture,
for instance, then no change of property takes place. Colwill vs. Reeves, 2 Campb, 575.
Holbrook vs. Hyde, 1 Verm. 286. So if the corn or flour mixed together were of equal
value, then the injured party takes his given quantity, and not the whole. This is lord
Eldon's construction of the cases in the old law. Lupton vs. White, 15 Ves. 442. But if
the articles were of different value or quality, and the original value not to be distinguished, the party takes the whole. It is for the party guilty of the fraud to distinguish his own property satisfactorily or lose it. No court of justice is bound to make the
discrimination for him. 2 Kent's Com. 365.--SUARSWOOD.
12 The richt to the exclusive use of particular distinctive trade-marks,
or of a particular
partnership firm, (7 Sim. 421,) for ~nabling the I?ublic to know if it is de~ling with or
buying the manufactur~s of a particular persoll,. IS somewhat !lna~()gousto .lIterary copyright, and, though partiallv founded on the nohon of protecting the public from fraud,
(3 Myl, & Cr. 33l:l. 8 Sim, 477,) is an example of a right much more evidently anrmg out
of occupancy. See 3 Doug. 293. 3 B. & Cr. 541. 2 Ves. & B. 210. 2 Keen, 21u. 3 Myl
&. Cr. 1, 338. 5 Scott, N. R. 562.--SWEET.
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mankind, when an author suffers his work to be published by another hand,
without any claim or reserve of right, and without stamping on it any marks
of ownership; it being then a present to the public, like building a church or
bridge, or laying out a new highway; but, in case the author sells a single book,
or totally grants the copyright, it hath been supposed, in the one case, that the
buyer hath no more right to multiply copies of that book for sale, than he hath
to imitate for the like purpose the ticket which is bought for admission to an
opera or a concert; and that, in the other, the whole property, with all its exclusive rights, is perpetually transferred to the grantee. On the other hand it
is urged, that though the exclusive property of the manuscript, and all which it
contains, undoubtedly belongs to the author before it is printed or published;
yet, from the instant of publication, the exclusive right of an author or his
assigns to the sole communication of his ideas immediately vanishes and evaporates; as being a right of too subtle and substantial a nature to become the
subject of property at the common law, and only capable of being guarded by
positive statutes and special provisions of the magistrate.
The Roman law adjudged, that if one man wrote any thing on the paper or
parchment of another, the writing should belong to the owner of the blank
materials :(c) meaning thereby the mechanical operation of writing, for which
*407] it directed the *scribe to receive a satisfaction; for in works of genius
and invention, as in painting on another man's canvas, the same law(d)
gavo the canvas to the painter, As to any other property in the works of tho
understanding, the law is silent; though the sale of literary copies, for tho purPr0scs of recital or multiplication, 1S certainly as antient as the times of
Terence,(e) Martial,(f) and Statius.(g) Neither with us in England hath there
been (till very lately) any final(h) determination upon the right of authors at
the common law.1J
(c) St in cltarill membranisre luis tannen t'll }Iutoriam
oratumem T,lIUI ScrIp-tnt, hujus corporis non 1\hus sed
tu dominus esse 1:ukTIS. Inst. 2, 1, 33. Sec page 404.
(dJ Ibid. ~ St.
('J Prof. In Eunuch. 20.
VJ Epigr. i. er, iv. rz, xiii. 3, xiv.l!H.
(.) Jur. vii. 83.

t'el

(1) Since this was first written, it waa determined in the
case of MIller rs. Taylor, In B. R. Ruch. 9 Goo. III. 17G9,
that an exclusive and permanent copyright in authors BUt..
sisted by the common law; but afterwards, In the case of
Donaldson
Becket, before the house of lords, 22d Feb
1774, it was held that no copyright now subsists in authors
after the expiration of the 8O..-erJJterms created by the
statute of queen Anne.

.s.

13 Whether the productions of the mind could communicate a right of property or of
exclusive enjoyment in reason and nature, and, if such a moral right existed, whether
it was recognised and supported by the common law of England, and whether the common law was intended to be restrained by the statute of queen Anne, are questions
upon which the learning and talents of the highest legal characters in this kingdom
have been powerfullyand zealouslyexerted.
These questions were finally so determined that an author has no right at present
beyond the limits fixed by the statute; but, as that determination was contrary to the
opinion of lord lIansfield, the learned commentator, and several other judges, every
person may still be permitted to indulge his ownopinion upon the propriety of it without
Incurring the imputation of arrogance. Nothing is more erroneous than the common
practice of referring the origin of moral rights and the system of natural equity to that
savagestate which is supposed to have preceded civilizedestablishments, in which literary composition,and of consequencethe right to it, could have no existence. But the
true mode of ascertaining a moral right, I conceive,is to inquire whethcr it is such WI
the reason-the cultivated reason-of mankind must necessarilyassent to.
No proposition seems more conformableto that criterion than that every one should
enjoy the reward of his labour,-the harvest where he has sown, or the fruit of the tree
which he has planted .
.And if any private right ought to be preserved more sacred and inviolable than
10000ther,
it is where the most extensive benefit flows to mankind from the labour by
which it is acquired. Literary property, it must be admitted, is very different in its
nature from a property in substantial and corporeal objects, and this difference has led
lome to deny its existence as property; but whether it is sui grncris, or under whatever
denomination of rights it may more properly be classed, it seems founded upon the
same principle of general utility to society, which is the basis of all other moral rights
snd obligations.
Thus considered, an author's copyright ought to be esteemed an inviolable riglu,
ostablishedin sound reason and abstract morality.
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But whatever inherent copyright might have boen supposed to subsist
by the common law, the statute 8 Anne, c. 19 (amended by statute 15 Geo. III
e. 53) hath now declared that the author and his nssigna shall have tho 8010
liberty of printing and reprinting his works for the term of fourteen years, and
no longer j(i) and hath also protected that property by additional penalties and
forfeitures: directing further, that if, at the end of that term, the author himself
be living, the right shall then return to him for another term of the same duration :'! and a similar privilege is extended to the inventors of prints and engrav(ll B.)'"statute 16 Goo. III.

c. 63,

some addrtlonal prlvilcges

in this respect am granted to tho unirerstnes and certain
other learned socictica,

No less than eight of the twelve judges were of opinion that this was a right allowed
and perpetuated by the common law of England; but six held that the enjoyment of it
was abridged by the statute of queen Anne, and that all remedy for the VI rlation of it
was taken away after the expiration of the terms specified in the act; and agreeable to
that opinion was the final judgment of the lords.
See the arguments at length of the judges of the King's Bench and the opinions of
the rest in 4 Burr. 2303.
Before the union of Great Britain and Ireland, in 1801, no statute existed to protect
copyright in Ireland; but now, by the stat. 41 Geo. III. (U. IC.) c. 1Oi, provisions similar
to those in the statute of Anne are re-enacted, and extended to the whole of the united
kingdom. These provisions are also enforced by additional remedies and increased
penalties, and an action on the case for damages is specifically given to the party injured.
Previous to this act, men of genius and learning in Ireland were stimulated only by the
incentive which lord Camden splendidly describes in the conclusion of his argument
against literary property.
"Glory is the reward of science, and those who deserve it
scorn all meaner views. I speak not of the scribblers for bread, who tease the press
with their wretched productions.
Fourteen years are too long a privilege for their
perishable trash. It was not for gain that Bacon, Newton, Milton, Locke, instructed
and delighted the world. When the bookseller offered Milton five pounds for his Paradise Lost, he did not reject it and commit his poem to the flames, nor did he accept the
miserable pittance as the reward of his labour: he knew thct the real price of his work
was immortality, and that posterity would pay it."-CBRISTIAN.
In 'Vheaton IJS. Peters, 8 Peters, 5!Jl, the question of copyright was discussed by
counsel with great learning and ability, and a majority of the Supreme Court held that
an author had no common-law copyright in his published works; that if such a commonlaw right ever existed in England, yet there was no common law of the United States on
the subject; and that there was no evidence or presumption that any such common-law
right had ever been introduced or adopted in Pennsylvania where the controversy in that
case arose; and that as in England, since the statute of 8 Anne, an author's exclusive
right of literary property in his published works was confined to the period limited by
the statute, so in that case the author's right depended upon the acts of Congress of 1if!(J
and 1802. 2 Kent's Com. 3i6, n.-SuARsWOOD.
U The statute
of 54 Geo. III. c. 156 enacts that the author of any book printed ami
published subsequently to the said act, and the assignee or assigns of such author, shall
have the sole liberty of printing and reprinting such book for the full term of twentyeight years, to commence from the day of first publishing the same; and also, if tho
author shall be living at the end of that period, for the residue of his natural life; and
that if any person, in auy part of the British dominions, shall, within the terms and times
granted and limited by the said act as aforesaid, print, reprint, or import, or cause to be
printed, reprinted, or imported, any such book, without the consent of the author or
other proprietor of the copyright first had in writing, or, knowing the book to be 10
printed, reprinted, or imported without such consent, shall sell, publish, or expose to
sale, or cause to be sold, published, or exposed to sale, or shall have in his possession for
sale, any such book, without such consent first had and obtained as aforesaid, then such
offender shall be liable to It special action on the case, at the suit of the author or other
proprietor of the copyright of such book, and the author shall recover such damages as
the jury on the trial of such action, or on the execution of a writ of inquiry thereon,
shall give or assess, together with double costs of suit; and every such offender shall also
forfeit such book or books, and shall deliver the same to the author or other proprietor of
the copyright thereof, and the said author or proprietor shall make waste paper of such
book or books; and every offender shall also forfeit three-pence for every sheet thereof,
either printed or printing, or published or exposed to sale: provided that all actions,
suits, bills, indictments, or informations for any offence committed against the said act
ahall be brought, sued, and commenced within twelve months next after such offence
eommitted,
The title 10 the copyright of books is dire;ted by the act to be entered at
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Ings, for the term of eight-and-twenty years, by the statutes 8 Geo. II. c. 13,
and 7 Geo. III. c. 38, besides an action for damages, with double costs, by statute Ii Geo. Ill. c. 57 All which parliamentary protections appear to have
been suggested by the exception in the statute of monopolies, 21 Jae. I. c. 3,
Stationers' hall, within a limited time, under a penalty of forfeiture of five pounds,
together with eleven times the price at which such books shall be sold Of advertised for
sale: provided that no failure in making such entry shall in any manner affect the copyright, but shall only subject the person making default to the penalty aforesaid under
the said act.
'VhenevE'r an action at the suit of the author would lie against a person pirating books,
(Lord Byron es, Johnston, 2 Meriv. 2!l. Hogg es, Kirby, 8Ves. 225. Stockdale vs. Onwhyne,
5 Barn. & Cress. 177,) or musiC', (Platt vs, Button, 19 Ves. 447. Clementi us, Walker, 2 Barn.
& Cress. 8tH,) or prints, or charts, (Blackwell es, Harper, Barnard, Chao Rep. 120. Wilkins
vs.Aikin, 17 Ves. 425. Harrison vs. Hogg, 2 Ves.Jr. 323. Longman vs. Winchester, 16 Ves.
271. Newton us, Cowie, 4 Bingh. 245,) a court of equity will grant an injunction to
restrain a fraud on the author's property; but, where the character of the publication is
such that no damages could be recovered in respect thereof at law, equity will refuse to
interpose. Lawrence vs. Smith, Jacob's Rep. 472. Walcot vs. 'Valker, 7 Ves. 2. Southey
es, Sherwood, 2 Meriv.440. Lord and Lady Percival vs. Phipps, 2 Ves. & Bea. 26. Get'
us, Pritchard, 2 Swanst.415. The plaintiff' must also, in order to entitle him to an
injunction, show the property in the pirated work to be clearly vested in himself, either
as the author, or as an assignee, for his own benefit, or in trust for others; and this interest must be distinctly stated in the bill; for the injunction ought to be warranted by
what appears in the bill, not by what is brought forward merely by affidavit. Nicol v.o
Stockdale, 3 Swanst. 689.
The collection of materials may establish a claim to copyright in a work, notwithstanding the subject may be obvious to all mankind; and an injunction will issue to stop the
publication of a work which is a servile copy of a preceding one, with merely colourable
alterations.
Matthewson vs. Stockdale, 12 Ves. 273, 276. Butterworth vs, Robinson, 5
Ves.709. Tonson tis. Walker, 3 Swanst. 679. The case would be different if the new
work contained not only alterations, but corrections and improvements of the original
work, (Cary vs. Faden, 5 Ves. 26;) and such additions and corrections may properly bo
made the subject of copyright. Cary tis. Longman & Rees, 1 East, 380. But it will not
be permitted that one man should, under pretence of quotation, in fact publish another's
work and defraud him of the fruit of his labours, (Wilkins tis. Aikin, 17 Ves. 424;) for,
although an abstract or fair abridgment of a publication is allowable, (Dodsley vs. Kinnersley, Ambl. 403. Gyles tis. Wilcox, Barnard, Chao Rep. 368. Bell tis. Walker & Debrett,
1 Br. 451. Whittingham vs. Wooler, 2 Swanst. 431,) a colourable abstract will be restrained.
Butterworth tis. Robinson, 5 Ves. 70!l. Carnan tis. Bowles, 1 Cox, 285.
Macklin tis. Richardson, Ambl. 696. Gyles t·s.Wilcox, 2 Atk. 142.
No property can be acquired in any article copied, in the same language, from a
prior work, (Barfield tis. Nicholson, 2 Sim. & Stu. 1;) but a translation is as much entitled to protection as an original production. Wyatt, vs. Bernard, 2 Ves. & Bea. 78.
Forms of indictments, it has been decided, cannot be the subjects of copyright; nor
can a statement of the evidence necessary to support indictments, and subjoined thereto,
be so appropriated.
And further, though an author, after the publication of one or
more editions of his work, sells the copyright, with an undertaking to prepare and edit
the. subsequent editions of the work at a fixed price, he may publish any new matter on
the same general subject in a separate publication on his own account, notwithstanding
the insertion of such new matter in the subsequent editions of the work of which he
has sold the copyright may be absolutely necessary to their proper completion. Sweet
vs. Archbold,-so held by the vice-chancellor in Hil. T. 1828, and by the lord chane ellor
during the sittings after that term.
No one who chooses to copy and publish a specification of patents can thereby acquire
a right to restrain another from copying the same; for these are common property.
Wyatt vs, Barnard, 3 Ves. & Bea. 78.
'Vhen a plaintiff has permitted repeated infringements of his copyright for a length of
time, equity will not interfere (by injunction, at any rate, whether it may be proper to
direct an account to be kept or not) before the right is determined at law. Platt tl3.
Button, 1!l Ves. 448. Rundell tis. Murray, Jacob's Rep. 316.
Whether the act of publication abroad makes a work at once publici juris may be very
questionable; but there can be no doubt that, where an author prints and publishes abroad
'.I7Ily, or where he does not take prompt measures to publish here, he cannot, after a reasonable time for his publishing here has elapsed, and after some other person, in the
regular and. fair course of trade, has published the work in this country, sustam an in[unction against such pE'rson. Clementi liS. Walker, 2 Barn. & Cress. 866, 870.
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~hich allows a royal patent of privilege to be granted for fourteen years to nny
inventor of a new manufacture, for tho sole working or making of tho same ; by
A parol assignment of the copyright of a work may not be sufficient, perhaps, to give
the assignee the privileges conferred by the legislature upon the author.
Power V3
Walker, 3 Mau. & Sel. 9. But when a publisher has been induced by such assignnn-m
to employ his capital and attention upon a work, withdrawing them from other matters
in which they might possibly have been more profitably employed, and when the author
has acquiesced in seeing his parol assignment acted upon for a length of time, a court
of equity, even if it acknowledged the author's strict right, would probably think hill
conduct entitled him to no summary relief by injunction, and would leave him to such
remedy as he might have at common law. Rundell V8. Murray, Jacob's Rep. 316.
The proprietor of a copyright must file a separate bill against each bookseller taking
copies of a spurious edition for sale; for there is no privity between such parties, and
the defendants may justify their several acts upon totally dissimilar grounds. Dilly va.
noig, 2 V€'<.Jr. 487. Berke V8. Harris, Hardr. 337.
In cases of alleged piracy of literary property, a reference is usually directed to the
Master, (-va. Leadbetter, 4 Ves. 681. Nicol V8. Stockdale, 3 Swanst, fi89;) but, in
order to save expense, the court itself will sometimes compare the two works. Whittingham es,Wooller, 2 Swanst, 431.
Parts of this note and the next are extracted from 2 Hoveden on Frauds, 147, 152.
As to the kind of prerogative copyright subsisting in certain publications, as Bibles,
liturgies, acts of parliament, proclamations, and orders of council, see post, P- 410.
Mr. Christian observes that ., the principal differences in these three statutes concerning prints seem to be these: the 8 Geo. II. gives an exclusive privilege of publishing to those who invent or design any print for fourteen years only; the 7 Geo. III. extends the term to twenty-eight years, absolutely, to all who either invent the design or
make a print from another's design or picture; and those who copy such prints within
that time forfeit all their copies,-to be destroyed,-and five shillings for each copy. The
17 Geo. III. gives the proprietor an action to recover damages and double costs for the
injury he has sustained by the violation of his right."-CIIlTTY.
But this act has now been repealed; and, by several recent statutes, the law of copyright has been placed upon a different footing. By the statute 5 & 6 Viet. c. 45, the
protection of the law is extended to the period of forty-two years from the first publication of a work or the period of the life of' the author, and seven years following, whichever of these two terms may be the longer. And the copyright of a hook published
after the author's death endures for forty-two years from the publication. With regard
to cncyclopredias, reviews, and periodicals, the act provides that the copyright of articles
supplied to such works shall belong to the proprietors of the works for the same period
as is given to the authors of books whenever the article has been written on the terms
that the copyright shall belong to the proprietor; but the copyright does 110tvest until
payment has been actually made.
In the absence of any agreement, after twenty-eight years from the publication of an
article the right of publishing it in a separate form reverts to the author for the remainder of the term of forty-two years given by the statute. During the twenty-eight years
thus allowed to the publisher in the absence of an agreement, the consent of the author
or his assigns must be obtained to enable the proprietor of the enoyclopeedia, review, or
periodical to publish the article in a separate form. The statute also reserves to the
author of any dramatic piece or musical composition, and to his assigns, the sole right
of representation or performance in public for the same term as is appointed for the
duration of copyright in books. These rights extend to foreigners residing in this country. It has also been decided that a foreigner residing abroad is entitled to the copyright of a work composed by him which has been first published in this country .• Boosey
'118. Davidson, 13 Q. B. 257.
Boosey va••Jeffries, 6 Ex. 580.-KERR.
By the act of Congress 4 Feb. 1831, (4 Stat. 436. 4 Story's Laws, 2221,) which has superseded and repealed all former laws on the subject, the authors of books, maps, charts,
and musical compositions, and the inventors and designers of prints, cuts, and engravings, being citizens of the United States or residents therein, are entitled to the exolusive right of printing, reprinting, publishing, and vending them for the ter~ of twentyeight years from the time of recording the title thereof; and if the author, inventor, or
designer, or any of them, where the work was originally composed and made by more
than one person, be living, and a citizen of the Unite~ States, ~r reside~t there~n at
the end of the term, or, being dead, shall have left a Widowor ~lllld.or children, either
or all of them livina, she or they are entitled to the same exclusive right for the further
term of fourteen y~ars on complying with the terms prescribed by the act of Congress
2 Kent's Com. 373._'3HARSWOOD.
l1S
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virtue whereof it IS held, that a temporary property therem becomes vested in
the kis.g's patentee.(kY'~
(i) 1 Yern. 62,
15 When the crown, on behalf of the publie, grants letters-patent,
the grantee thereby
enters into a contract with the crown, in the benefit of which contract the public are
participators. Under certain restrictions, affording a reasonable recompense to the grantee, the use of his invention, improvement, and employment of capital is communicated
to the public. If any infringement of a patent be attempted after there has been an
undisputed enjoyment by the patentee under the grant for a considerable time, courts
of equity will deem it a less inconvenience to issue an injunction until the right can be determined at law than to refuse such preventive interference merely because it is possible
the grant of the crown may, upon investigation, prove to be invalid. Such a question is
not to be considered as it affects the parties on the record alone; for, unless the injunction issues, any person might violate the patent, and the consequence would be that the
patentee must be ruined by litigation. Harmer vs. Plane, 14 Ves. 132. Universities of
Oxford and Cambridge vs. Richardson, 6 Ves. iOi. Williams vs. Williams, 3 Meriv, HiO.
But if the patent be a very recent one, and its validity is disputed, an injunction will
not be granted before the patentee has established his legal right. Hill vs. Thompson,
3 Meri v. 624.
The grant of a patent, as already stated, is in the nature of a purchase for the public,
to whom the patentee is bound to communicate a free participation in the benefit of his
invention at the expiration of the time limited. 'Williams vs,'Yilliams, 3 Meriv. 160.
If, therefore, the specification of a patent be not so clear as to enable all the world to
use the invention, and all persons of reasonable skill in such matters to copy it, as soon
as the term for which it has been granted is at an end, this is a fraud upon the public,
and the patent cannot be sustained.
Newbury vs. James, 2 :Meriv.451. Ex parte Fox,
l Ves. & Bea, 6i. Turner vs. 'Yinter, 1 T. R. 605. Harmer vs. Plane, 11 East, ior,
The enrolment of a patent cannot be dispensed with upon the ground that, if the
specification is made public, foreigners may take advantage of the invention; for the
king's subjects have a right to see the specification. Ex parte Koops, 6 Ves. 5!J!J. Nor
can the date of the patent be altered after it is once sealed in order to enlarge the time
(four months) allowed by the statute for the enrolment of specifications, even though
the case may be a hard one and the delay has arisen from innocent misapprehension.
Ex parte Beck, 1 Br. 5ii.
Ex parte Koops, ubi supra. And if a patentee seek by his
specification more than he is strictly entitled to, his patent is thereby rendered ineffectual, even to the extent to which he would otherwise be entitled.
Hill vs. Thompson,
3 Meriv, 62!J. Harmer vs. Plane, 14 Ves. 135.
When a person has invented certain improvements upon an engine, or other subject
for which a patent has been granted, and those improvements cannot be used without
the original engine, at the expiration of the patent for such original engine a patent
may be taken out for the improvements; but before that time there can be no right to
make use of the substratum protected by the first patent.
Ex parte Fox, 1 Ves. & Bea,
ai. And where industry and ingenuity have been exerted in annexing to the subject
of a patent improvements of such a nature that their value gives an additional value to
the old machine, though a patent may be obtained for such improvements, yet, if the
public choose to use the original machine without the improvements, they may do so
without any restriction at the expiration of the original grant. If the public will abstain from the use of the first invention, in consideration of the superior advantages of
the improved instrument, it is well; but the choice must be left open. Harmer es, Plane,
14 Ves. 134.-CHITTY.
The Patent-Law Amendment Act (15 & 16 Vict. c. 83) now regulates the terms upon
which letters-patent may be granted.
By this statute, the fees which it was formerly
necessary to pay upon obtaining a patent have been greatly reduced, and the payment
of them is spread over the space of several years; so that, if an invention be not found
lucrative, the patent may be discontinued and the fees saved. Letters-patent granted
under this act contain a condition that the same shall be void at the end of three years
unless a fee of 40[., with 10[. stamp duty, be then paid; and again at the end of seven
years from the grant, unless a fee of 801. and 20[. stamp duty be paid.
The statute 5 & 6 Will. IV. c. 83 authorized a prolongation of the original term, not.
exceeding seven years, to be given, on the recommendation of the Judicial Committee
of the privy council; and, by statute i & 8 Vict. c. 6!J, a further tprm, not exceeding
fourteen years, may be granted, if it be shown that the inventor has not been remunerated during the former period for the expense and labour incurred in perfecting his
invention.-KERR.
By the act of Congress of July 4,1836, c. 35i, (4 Story's Laws,2504,) all former laws
of the United States on the subject cf patents are repealed, and the patent system J"&
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CHAPTER XXVII.
OF TITLE BY PREROGATIVE AND FORFEITURE.

A

SECOND

method of acquiring property in personal chattels is by the /;,,- ~

prerogative: whereby a right may accrue either to the crown itself or to

!lL(:h

• as ~laim under the titI~ of the crown, as by the king's grant, or by prescription,
WhIChsupposes an antient grant.
Such, in the first place, are all tributes, taxes, and customs, whether constitutionally inherent in the crown, as flowers of the prerogative and branches of
the census reqalis or antient royal revenue, or whether they be occasionally created by authority of parliament; of both which species of revenue we treated
largely in the former book. In these the king acquires and the subject loses a
property the instant they become due: if paid, they are a chose in possession;
If unpaid, a chose in action. Hither also may be referred all forfeitures, fines,
and amercements due to the king, which accrue by virtue of his antient prcrogative, or by particular modern statutes: which revenues created by statuto
do always assimilate, or take the same nature, with the antient revenues; and
may therefore be looked upon as arising from a kind of artificial or secondary
prerogative.
And, in either case, the owner of the thing forfeited, and the
person fined or amerced, lose and part with the property of the forfeiture, fine,
or amercement, the instant the king or his grantee acquires it.
*In these several methods of acquiring property by prerogative there
*
is also this peculiar quality, that the king cannot have a joint property [409
with any person in one entire chattel, or such a one as is not capable of division
or separation; but where the titles of the king and a subject concur, the king
shall have the whole: in like manner as the king cannot, either by grant or
contract, become a joint-tenant of a chattel real with another person,(a) but by
such grant or contract shall become entitled to the whole in severalty. Thus,
if a horse be given to the king and a private person, the king shall have tho
sale property: if a bond be made to the king and a subject, the king shall have
tho whole penalty; the debt or duty being one single chattel ;(b) and so, if two
persons have the property of a horse between them, or have a joint debt owing
them on bond, and one of them assigns his part to the king, or is attainted,
whereby his moiety is forfeited to the crown, the king shall have the entire
horse, and entire debt.(c) For, as it is not consistent with the dignity of the
crown to be partner with a subject, so neither does tho king ever lose his right
(OJ See page 184.
('J Cro. Eliz. 263. Plowd. 323. Finch, Lnw, irs, 10 ~Iod
(6J }'ltz. Abr. t. dtll<, 38. Plowd.241.

245.

enacted with important amendments. The Patent-Office is now attached to the Department of the Interior, (Act March 3, 1849. 9 Statutes, 395,) and a Commissioner of Patents appointed. Applications for patents are to be made in writing to the commissioner
by any person having discovered or invented any new and useful art, machine, manufacture, or composition of matter, or any new and useful improvement on any art, machine,
manufacture, or composition of matter not known or used by others before his discovery
or invention thereof, and not, at the time of his application for a patent, in public use or
sale, with his consent or allowance as the inventor or discoverer. It must be accornpanied with specifications, drawings, specimens of ingredients, and models, according to
the nature of the case. It is the duty of the commissioner to examine the alleged new
invention or discovery. and, if satisfied that the applicant iiientitled under the IIlW, he iq to
issue a patent in the name of the United States to him, his heirs, executors, administrators, or assigns, for the exclusive right of making, using, and vending the sarue for a
term not exceeding fourteen years. The patent may, in special cases and in the discretion of the board of commissioners, be renewed and extended to the further term of
seven years. If the application be rejected and the applicant persist in his claim, he IS
to make his oath or affirmation anew; and, if the specification and claim be not so
modified as to remove the objection, the applicant may appeal to a board of three examiners, to be appointed by the Secretary of the InterIor; and the Commissioner of Fa,
feats is to be governed by their decision, 2 Kent's Com. 367.~n'\RswooD.
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in any inslancc; but where they interfere, his is always preferred to that ot
another person;(d) from which two principles it is a necessary consequence,
that the innocent though unfortunate partner must lose his share in both the
debt and the horse, or in any other chattel in the same circumstance.'
This doctrine has no opportunity to take place in certain other instances of
title by prerogative, that remain to be mentioned; as the chattels thereby
..ested are originally and solely vested in the crown, without :my transfer or
derivative assignment either by deed or law from any former proprietor.
Such
f8 the acquisition
of property in wreck, in treasure-trove, in waifs, in estrays,
*410] in royal fish, in swans, and the *like; v.-rich are not transferred to the
sovereign from any former owner, but are originally inherent in him by
the rules of law, and are derived to particular subjects, as royal franchises, by
nis bounty. Those are ascribed to him, partly upon tho particular reasons mentioned in the eighth chapter of the former book; and partly upon the general
principle of their being bona vacantia, and therefore vested in the king, as well
to preserve the peace of the public, as in trust to employ them for the safety
and ornament of the commonwealth.
There is also a kind of prerogative copyright subsisting in certain books,
which is held to be vested in the crown upon different reasons.
Thus, 1. The
king, as the executive mngistrate, has the right of promulgating to the people
all acts of state and government.
This gives him the exclusive privilege of
printing, at his own press, or that of his grantees, all acts of parliament, proclamations, and orders of council. 2. As supreme head of the church, he hath a right
to the publication of all liturgies and books of divine service. 3. He is also said
to have a right -by purchase to the copies of such law-books, grammars, and other
compositions as were compiled or translated at the expense of the crown. And
npon these two last principles, combined, the exclusive right of printing the
translation of the Bible is founded,"
There still remains another species of prerogative property, founded upon t\
very different principle from any that have been mentioned before; the property
of such animals ferce natllrre as are known by the denomination of game, with
the right of pursuing, taking, and destroying them: which is vested in the king
alone, and from him derived to such of his subjects as have received the grants
of a chase, a park, a free warren, or free fishery. This may lead us into an
{dl Co. Litt. 30.
1 If a joint-tenant
of any chattel interest commits suicide, the right to the whole
chattel becomes vested in the king. This was decided, after much solemn and subtle
argument, in 3 Eliz. The case is reported by Plowd. 262, Eng. ed. Sir James Hales, a
judge of the Common Pleas, and his wife, were joint-tenants of a term for years. Sir
James drowned himself, and was found felo de se ; and it was held that the term did not
survive to the wife, but that Sir James's interest was forfeited to the king by the felony,
and that it consequently drew the wife's interest along with it. The argument of lord
chief-justice Dyer is remarkably curious. .. The felony," says he, .. is attributed to the
act, which act is always done by a living man, and in his lifetime, as my orother Brown
.aid; for he said Sir James Hales was dead. And how came he to his death? It may be
answered, by drowning. And who drowned him? Sir James Hales. And when did he
drown him? In his lifetime. So that Sir James Hales, being alive, caused Sir James
Hales to die; and the act of the living man was the death of the dead man. And then
for this offenco it is reasonable to punish the living man, who committed the offence,
and not the dead man. But how can he be said to be punished alive, when the punishment comes after his death? Sir, this can be done no other way but by divesting out
of him, from the time of the act done in his lifetime which was the cause of his death,
the title and property of those things which he had in his lifetime."
This must have been a case of notoriety in the time of Shakspeare; and it is not imorobable that he intended to ridicule this legal logic by the reasoning of the grave-digger
:n Hamlet upon the drowning of Ophelia. See Sir J. Hawkins's note in Stephen's edition.-CIJRISTIAN.
• However, it seems to be agreed now that both the Bible and statutes may be printed
by others t~an those deriving the righ.t from. the gran~ of the crown! provided .such edition comprise bona fide notes; but, WIth this exception, the sole right to print these
works is now vested in the Universities of Oxford and Cambridge and the patentees of
Ule crown. Basket v.s Cambridge University, 2 Burr. 661.-KERR.
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inquiry concern 'ng the original of these franchises, or royalties, on which we
touched a little in a former chapter:Cf) the *right itself being an incor- [*411
poreal hereditament, though the fruits and profits of it arc of a personal
nature.
In the first place, then, we have already shown, and indeed it cannot be denied,
that by the law of nature every man, from the prince to the peasant, has an
equal right of pursuing, and taking to his own usc, all such creatures as are fera
naturce, and therefore the property of nobody, but liable to bo seized by the
first occupant. And so it was held by the imperial law, even so late as
Juauniau's time:-" Perce igitur bestice, et volucres, et omnia animalia quce marl,
C(EZO, a terra nascuntur, simul atque ab aliquo capta fuerini, jure gentium statim illius
esse incipiunt. Quod enim nullius est, id naturali ratione occupanti conceditur."(g)
But it, follows from the very end and constitution of society, that this natural
right, as well as many others bclonging to man as an individual, may be restrained by positive laws enacted for reasons of state, or for the supposed benefit
of the community. This restriction may be either with respect to the place in
which this right mayor may not be exercised; with respect to the animals that
are the subject of this right; or with respect to the persons allowed or forbidden
to exercise it. And, in consequence of this authority, we find that the municipal
laws of many nations have exerted such power of restraint; have in general
forbidden the entering on another man's grounds, for any cause, without tho
owner's leave; have extended their protection to such particular animals as are
usually the objects of pursuit; and have invested the prerogative of hunting and
taking such animals in the sovereign of tho state only, and such as he shall
authorize.(h) Many reasons have concurred for making these constitutions: as,
1. For the encouragement of agriculture and improvement of lands, by giving
every man an exclusive dominion over his own soil. 2. For preservation of tho
several species of these animals, which would soon be extirpated by general
liberty. 3. For prevention of idleness and dissipation in husbandmen, artificers,
and *others of lower rank; which would be the unavoidable conse*419
quence of universal license. 4. For prevention of popular insurrectiona [
...
and resistance to the government, by disarming the bulk of the people ,ei)
which last is a reason oftener meant than avowed by the makers of forest or
game laws.s Nor, certainly, in these prohibitions is there any natural injustice,
as some have weakly enough supposed; since, as Puffendorft' observes, the law
docs not hereby take from any man his present property, or what was already
his own, but barely abridges him of one means of acquiring a future property,
that of occupancy; which indeed the law of nature would allow him, but of
which the laws of society have in most instances very justly and reasonably deprived him.
Yet, however defensible these provisions in general may bo, on tho footing of
reason, or justice, or civil policy, wo must notwithstanding acknowledge that,
in their present shape, they owe their immediate original to slavery. It is not
till after the irrupticn of the northern nations into the Roman empire, that we
read of any other prohibitions, than that natural one of not sporting on any
private grounds without the owner's leave; and another of a more spiritual
nature, which was rather a rulo of ecclesiastical discipline than a branch of
municipal law. The Roman or civil law, though it knew no restriction as to
persons or animals, so far regarded the article of place, that it allowed no man
to hunt or sport upon another's ground, but by consent of the owner of t!le soil.
"Qui alienum funduni ingreditur, venandi aut aucupandi gratia,potest a domino proPages 38,39.
(.) Inst. 2, 1, 12,
(f)

(.) Puff. L. b. I, 4, c. 6, ~ 5.
(') Warburton'. Alliance, 324.

I I am inclined to think that this reason did not operate upon the minds of those 'Yho
framed the game-laws of this country; for in several ancient statutes the avowed object
is to encourage the use of the long-bow, the most effective armour t~en III use ; an~
even since the modern practice of killing game with a gun has prevailed, everyone 18
at liberty to keep or carry a gun, if he does not use it. for the destruction of game CJJRT~"TUi
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luberi ne ingrediatur."(k)
For if there can, by the law of nature, be any inchoate
imperfect property supposed in wild animals before they are taken, it seems
most reasonable to fix it in him upon whose land they are found. And as to
the other restriction, which relates to persons and not to place, the pontifical or
canon law(l) interdicts" uenationes, et sylvaticas vagationes cum canibus et accipi*413
tribus" to all clergymen without distinction; grounded on *a saying of
] St. Jerome,(m) that it never is recorded that these diversions were used
by the saints, or primitive fathers. And the canons of our Saxon church,
published in the reign of king Edgar,(n) concur in the same prohibition: though
our secular laws, at least after the conquest, did, even in the times of popery,
dispense with this canonical impediment; and spiritual persons were allowed
by the common law to hunt for their recreation, in order to render them fitter
for the performance of their duty: as a confirmation whereof we may observe,
that it is to this day a branch of the king's prerogative, at the death of every
bishop, to have his kennel of hounds, or a composition in lieu thereof.(o)'
But, with regard to the rise and original of our present civil prohibitions, it
will be found that all forest and game laws were introduced into Europe at the
same time, and by the same policy, as gave birth to the feodal system; when
those swarms of barbarians issued from their northern hive, and laid the
foundation of most of the present kingdoms of Europe on the ruins of the
'Vestern Empire. For when a conquering general came to settle the economy
of a vanquished country, and to part it out among his soldiers or feudatories,
who were to render him military service for such donations; it behooved him, in
order to secure his new acquisitions, to kcep the rustici, or natives of the country,
and all who were not his military tenants, in as Iowa condition as possible, and
especially to prohibit them the UBeof arms. Nothing could do this more effectually than a prohibition of hunting and sporting: and therefore it was tho
policy of the conqueror to reserve this right to himself and such on whom he
should bestow it; which were only his capital feudatories or greater barons.
And accordingly we find, in the feudal constitutions,(p) one and the same law
prohibiting the rustici in general from carrying arms, and also proscribing the
*414
use of nets, snares, or other engines for destroying the game. *This
] exclusive privilege well suited the martial genius of the conquering
troops, who delighted in a sport(q) which, in its pursuit and slaughter, bore some
resemblance to war. Vita omnis (says Csesar, speaking of the antient Germans)
in venationibus atque in studiis rei militaris consistit.(r) And Tacitus in like manner observes, that quoties bella non ineunt, multum venatibus, plus per otium transigunt.(s) And indeed, like some of their modern successors, they had no other
amusement to entertain their vacant hours; despising all arts as effeminate, and
having no other learning than was couched in such rude ditties as were sung
at the solemn carousals which succeeded these antient huntings.
And it is
remarkable that, in those nations where the feodal policy remains the most uncorrupted, the forest or game laws continue in their highest rigour. In France
Inst, 2, 1, ~ 12.
'> Decretal. I. 6, t. 2t, c. 2.
-) Decretal: part. 1, dist. 34, L L
A) Cap. &1.
0) 4 Inst. 309.
(P) Feud. I. 2, I. 27, ~ 5.
(f) In the lawa of ;)enghlz Khan, founder of the Mogul
(i)

!

and Tartarian empire, published A.D. 1206, there 18 on.
which prolnblts the IuIlwg of all game from March to Dotober, that the court and soldiery might find plenty enough
m the winter, during their recess from war. )100. Umv.
11M. IV. 41)8.
(rl De Bell. Gall. L 6, c. 20.
(0) C.15.

'When archbishop .Abbot, by an unfortunate accident, had killed a park-keeper in
"hooting at a deer with a cross-bow, though it was allowed no blame could be imputed
to the archbishop but from the nature of the diversion, yet it was thought to bring such
scandal upon the church that an apology was published upon the occasion. which was
warmly and learnedly answered by Sir Henry Spelman, who maintained that the archbishop was in the exercise of an act prohibited by the canons and ordinances of the
church, and that he was even disqualified from exercising his spiritual functions. The
king referred tho consideration of tho subject to the lord-keeper and several of the
judges and bishops. who recommended it to his majesty to grant his grace a dispensation
in majorem cautelam, si qua forte sit irregularitas, which was done accordingly. See Reliquiee
5pelm. I07.--CURISTIAN.
720
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all game is properly the king's;5 and in some parts of Germany it lS dent h for"
peasant to be found hunting in the woods of the nobility.(t)
With us in England also, huntin~ has ever been esteemed a most princely
diversion and exercise. The whole island was replenished with all sorts of gamo
in the time of tho Britons; who lived in a wild and pastoral manner, without
enclosing or improving their grounds, and derived much of their subsistence
from the chase, which they all enjoyed in common. But when husbandry took
place under the Saxon government, and ~ands began to be cultivated, improved,
and enclosed, the beasts naturally flcd into the woody and desert tracts; which
were called the forests, and, having never been disposed of in the first distribution of lands, were therefore held to belong to the crown. Those were filled
with great plenty of game, which our royal sportsmen reserved for their own
diversion, on pain of a pecuniary *forfl1iture for such as interfered with [*415
their sovereign. But every freeholder had the full liberty of sporting
upon his own territories, provided he abstained from the king's forests: as is fully
expressed in the laws of Canute,(u) and of Edward the Confessor:(v) "Sit quiI'-oef homo dignus cenatione sua, in sylva, et in agris, sibi propriis, et in dominic suo:
et abstineat omnis homo a uenariis reqiis, ubicunque pacem cis habere voluerif:" which
indeed was the antient law of the Scandinavian continent, from whence Canute
probably derived it. "Cuique enim in proprio [undo quamlibet feram quoquo modo
venari permissum:" ( w)
However, upon the Norman conquest, a new doctrine took place; and tho
right of pursuing and taking all beasts of chase or venary, and such other animuls
as were accounted game, was then held to belong to the king, or to such only as
were authorized under him. And this, as well upon the principles of the feodal
law, that the kine is the ultimate proprietor of all the lands in the kingdom,
they being all held of him as the chief lord, or lord paramount of the fee; and
that therefore he has the right of the universal soil, to enter thereon, and to
chase and take such creatures at his pleasure: as also upon another maxim of
the common law, which we have frequently cited and illustrated, that these
unimals are bona vacantia, and, having no other owner, belong to the king by
his prerogative.
As therefore the former reason was held to vest in the king a
right to pursue and take them anywhere; the latter was supposed to give tho
king, and such as he should authorize, a sole and exclusive right.
This right, thus newly vested in the crown, was exerted with the utmost
rigour, at and after the time of the Norman establishment; not only in the
antient forests, but in the new ones which the conqueror made, by
*416
laying together vast *traets of country depopulated for that purpose, [
and reserved solely for the king's royal diversion; in which were exercised the
most horrid tyrannies and oppressions, under colour of forest law, for the sake
of preserving the beasts of chase: to kill any of which, within the limits of tho
forest, was as penal as the death of a man. And, in pursuance of the same
principle, king John laid a total interdict upon the dnged as well as the fourfooted creation: <capturam avium per totam Angliam interdixit."(x)
The cruel
and insupportable hardships, which those forest laws created to the subject,
occasioned our ancestors to be as jealous for their reformation, as for the relaxation of the feodal rigours and the other exactions introduced by the Norman
family; and accordingly we find the immunities of carta de foresta as warm Jy
contended for, and extorted from the king with as much difficulty, as those of
magna carta itself. By this charter, confirmed in parIiament,(y) many forests
were disufforested, or stripped of their oppressive privileges, and regulations
(-) Stiernhook a. jure Sueon, 1. 2, e, Y
(.) Matthens a. Crimi ... c. 3, t. 1. Carpzny. Pradic; Sax~ic. p. 2, c. 04.
(")0.77.
(0) 0.36.

(0) 31. ParIS, 303.
(,) 9 lIen. III.

'One of the first consequences of the French revolution was the repeal of the
ancient game-laws, which took place in 1789, since which their system of jurisprudence with respect to game has been very much altered. See Code Penal, ~8, 42.-CHITTY.

VOL. 1.-45

'121

OF THE RIGHTS

416

[.HOOK H.

were made In the regimen of such as remained; particularly'(z) killing the king'!'
deer was made no longer a capital offence, but only punished by a fine, imprisonment, or abjuration of the realm. And by a variety of subsequent statutes,
together with the long acquiescence of the crown without exerting the forest
laws, this prerogative is now become no longer a grievance to the subject.
But, as the king reserved to himself thejorests for his own exclusive diversion,
so he granted out from time to time otber tracts of lands to his subjects under
the names of chases or parks,(a) or gave them license to make such in their own
grounJs; which indeed are smaller forests, in the hands of a subject, but not
governed by the forest laws; and by the common law no person is at liberty
to take or kill any beasts of chase, but such as hath an antient chase or park:
unless they be also beasts of prey.
*417J
*As to all inferior species of game, called beasts and fowls of warren,
the liberty of taking or killing them is another franchise of royalty,
derived likewise from the crown, and calledjree warren; a word which signifies
preservation or custody: as the exclusive liberty of taking and killing fish in a
public stream or river is called afreejishery: of which, however, no new franchise can at present be granted, by the express provision of magna carta, c. 16.(b)
The principal intention of granting to anyone these franchises or liberties was
in order to protect tbe game, by giving the grantee a sole and exclusive power
of killing it himself, provided he prevented other persons. And no man, but he
who has a chase or free warren, by grant from the crown, or prescription, which
supposes one, can justify hunting or sporting upon another man's soil; nor indeed, in thorough strictness of common law, either hunting or sporting at all.
However novel this doctrine may seem to such as call themselves qualified
sportsmen, it is a regular consequence from what has been before delivered;
that the solo right of taking and destroying game belongs exclusively to the
king. This appears, as well from the historical deduction here made, as because
he ma)' grant to his subjects an exclusive right of taking them; which he could
not do unless such a rigbt was first inberent in himself.
And hence it will
follow, that no person whatever, but he who has such derivative right from the
crown, is by common law entitled to take or kill any beasts of chase, or other
game whatsoever.
It is true, that, by the acquiescence of the crown, the frequent grants of free warren iu antient times, and the introduction of new penalties
of late by certain statutes for preserving the game, this exclusive prerogative of
the king is little known or considered; every man that is exempted from these
modern penalties looking upon himself as at liberty to do what he pleases with
~418] the game: whereas the contrary is strictly true, that no man, however
well qualified he *may vulgarly be esteemed, has a right to encroach on
the royal prerogative by the killing of game, unless he can show a particular
grant of free warren; or a prescription, which presumes a grant; or some authority under an act of parliament.
As for the latter, I recollect but two instances wherein an express permission to kill game was ever given by statute;
the one by 1 Jac. I. cap. 27, altered by 7 J ac, I. cap. 11, and virtually repealed by
22 ,., 23 Car. II. c. 25, which gave authority, so long as they remained in force, to
the owners of free warren, to lords of manors, and to all freeholders having 40l
per annum in lands of inheritance, or 801. for life or lives, or 400l. personal estate,
(ann their servants.) to take partridges and pheasants upon their own, or their
master's, free warren, inheritance, or freehold:' the other by 5 Anne, c. 14, which
(.) Cap. 10.

(c) See page 38.

(I) Mlrr. c. 6, ~2. See page 40.

'The editor apprehends that what the learned judge has here stated respecting the
permi&.non has arisen from a misconception of the subject. The first qualification act
is the 13 Ric. II. c. 13, the title of which is, "None shall hunt but they who have a sufficient living." The preamble states that "divers artificers, labourers, servants, and
grooms keep greyhounds and dogs, and on the holydays, when good Christian people be
ILtchurch hearing divine service, they go a-hunting in parks, and warrens, and conmgrees
of lords and others, to the very great destruction of the same; and sometimes under
such colour they make their assemblies, conferences, and conspiracies for to rise and
Iisobey their allegiance: it is therefore ordained that no artificer, labourer, or other
(iT&t
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empowers lords and ladies of manors to appoint gamekeepers to kill game for the
use of such lord or lady: which with some alteration still subsists, and p'uinly
supposcs such power not to have been in them before. The truth of the matter
is, that these game laws (of which we shall have occasion to speak again ill the
fourth book of these commentaries) do indeed qualify nobody, except in the
instance of a gamekeeper, to kill game; but only, to save tho trouble and formal
process of an action by tho person injured, who perhaps too might remit the
offence, these statutes inflict additional penalties, to bo recovered, either in Ii
regular or summary way, by any of tho king's subjects from certain persons of
inferior rank who may be found offending in this particular. But it docs not
follow that persons, excused from theso additional penalties, are therefore dU·
thorized to kill gamo. The circumstance of having 100l. per annum, and tho
rest, are not properly qualifications, but exemptions. And these persons, so
exempted from the penalties of the game statutes, are not only liable to actions
of trespass by the owners of the land; but also, if they kill game within the
limits of any royal franchise, they are liable to the actions of such who may
have the right of chase or free warren therein.'
*Upon the whole it appears, that the king, by his prerogative, and
*
such persons as have, under his authority, the royal franchises of chase, [419
park, free warren, or free fishery, arc the only persons who may acquire any
property, however fugitive and transitory, in these animals fera: naturre, while
living; which is said to be vested in them, as was observed in a former chapter,
propter privilegium.8 And it must also be remembered, that such persons as may
layman, which hath not lands or tenements to the value of 408. by the year, nor any
priest to the value of lOt., shall keep any dogs, nets, nor engines to destroy deer, hares.
nor coneys, nor other gentlemen's game, upon pain of one year's imprisonment."
This statute clearly admits and restrains the former right. The 1 Jac. I. c. 21, which
seems intended for the encouragement of hawking,-the
most honourable mode of killing game at that time,-begins with a general prohibition to all persons whatever to kill
game with guns, bows, setting-dogs, and nets; but there is afterwards a proviso in the
act, that it shall and may be lawful for persons of a certain description and estate to
take pheasants and partridges upon their own lands, in the daytime, with nets. Thill
proviso clearly refers to the preceding prohibition introduced by the statute, and by
no means gives a new pennission to the persons thus qualified which they did not possess
antecedently to that statute.
The editor trusts that those who will take the trouble to examine the statute will be
convinced of the truth of this remark, and that the correction of this error alone will
contribute in some degree to the refutation of the doctrine which the learned judge has
advanced in this chapter and other parts of the commentaries,-viz., that all the game
in the kingdom is the property of the king or his grantees, being usually the lords of
manors, (p. 15, ante;) game is royal property, (4 book, 1i4;) and the new constitution
vested the sole property of all the game in England in the king alone. lb. 415.CURISTIAN.
T By statute, 1 & 2 W. IV. c. 32 the arbitrary distinctions of quartfication have been done
away with; and now the right to kill game upon any land is vested in the owner or
occupier thereof, (in the absence of a reservation of the right by the landlord,) and any
person with permission of the owner may kill game on any land. But the act requires
all persons killing or taking game to take out a yearly certificate; and persons selling it
must also obtain It yearly license. The effect of this act seems to be virtually to vest
the property in game in the owner of the land wherever it is found, although he cannot
avail himself of such right of property without the required certifloate.c-Ksna.
• Mr, Christian, in It note on this passage, has, I think, successfully controverted the
general doctrine laid down by thc author. He has pointed out that it cannot follow that
the king and his grantees have a sole right to take game, either from feudal principles,
because he is the ultimate proprietor of all land, nor from the fact that animals fer~
natura: are bona vacantia. And he has cited a good deal of authority to show that at common law every person ratione soli had a right to take game on his own lands.
The question is not of much practical importance
On the one hand, it is clear that
by statute law It person unqualified cannot kill the game even on hIS own estate: on the
other, it is equally clear by common law that he may preserve it, ana that no man, however qualified or whatever ultimate rights he may have in th~ soil, unl~ss .he h~ the
franchise of chase or free warren. can enter to destroy game WIthout subjecting himself
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thus lawfully hunt, fish, or fowl, ratione privilegii, have (as has been said) only a
qualified property in these animals; it not being absolute or permanent, but
lasting only so long as the creatures remain within the limits of such respective
franchise or liberty, and ceasing the instant they voluntarily pass out of it. It
is held, indeed, that if a man starts any game within his own grounds, and
follows it into another's, and kills it there, the property remains in himself:(c)
And this is grounded on reason and natural justice:(d) for the property consists
in the possession; which possession commences by the finding it in his own
Iiborty, and is continued by the immediate pursuit. And so if a stranger starts
game in one man's chase or free warren, and hunts it into another liberty, the
property continues in the owner of the chase or warren; this property arising
from privilege,(e) and not being changed by the act of a mere stranger. Or if a
man starts game on another's private grounds and kills it there, the property
belongs to him in whose ground it was killed, because it was also started
there ;(f) the property arising ratione soli. ·Whereas, if, after being started
there, it is killed in the grounds of a third person, the property belongs not to
the owner of the first ground, because the property is local, nor yet to the
owner of the second, because it was not started in his soil; but it vests in the
person who started and killed it,(g) though guilty of a trespass against both
the owners.'
*4"0
*III. I proceed now to a third method, whereby a title to goods and
"']
chattels may be acquired and lost, viz., by forfeiture; as a punishment
for some crime or misdemeanor in the party forfeiting, and as a compensation
for the offence and injury committed against him to whom they are forfeited.
Of forfeitures, considered as the means whereby real property might be lost and
acquired, we treated in a former chapter.(h)
It remains therefore in this place
only to mention by what means, or for what offences, goods and chattels become
liable to forfeiture.
In the variety of penal laws with which the subject is at present encumbered,
it were a tedious and impracticable task to reckon up the various forfeitures,
inflicted by special statutes, for particular crimes and misdemesnors; some of
which are mala in se, or offences against the divine law, either natural or reo
vealed; but by far the greatest part are mala prohibita, or such as derive their
guilt merely from their prohibition by the laws of the land: such as is the
forfeiture of 40s. per month by the statute 5 Eliz. c. 4 for exercising a trade
without having served seven years as an apprentice thereto ;10 and the for.
feiture of 101. by 9 Anne, c. 2311 for printing an almanac without a stamp. I
shall therefore confine myself to those offences only, by which all the goods and
chattels of the offender are forfeited: referring the student for such, where
pecuniary mulcts of different quantities are inflicted, to their several proper
heads, under which very many of them have been or will be mentioned; or else
to the collections of Hawkins, and Burn, and other laborious compilers. Indeed,
as most of these forfeitures belong to the crown, they may seem as if they
, ought to have been referred to the preceding method of acquiring personal pro·
(.) 11 )100. 75.
Cd) Putt L. N.I. 4, e. 6.
(.) Lerd Raym.151. 2 Salk.5S5.
anc\ see U E .. t, 2-19.

3 Salk. 290. Comb. 450;

V) Lord Raym. 251.
(.) Fnrr, 18. Lord Raym. 251.
See page 2C7.

(A)

to an action of trespass. Even the lord of a manor cannot enter on his copyholder's
land without the same consequence.-COLERlDGE.
• These distinctions never could have existed if the doctrine had been true that ali
the game was the property of the king; for in that case the maxim in equali jure potior e.st
eonditio possidentis must have prevailed.
These distinctions I have heard recognised by lord Kenyon, who, in an action of trover,
directed a verdict for the plaintiff, the defendant having carried away a hare killed by
the plaintiff's greyhounds upon the defendant's ground, but which had not been started
there.-CHRISTIAN.
10 This forfeiture
is abolished by the 54 Geo. III. c. 96.-CHITTY.
11 This forfeiture
is also abolished, and persons uttering or exposing to sale unstamped
almanacs are punishable with three months' imprisonment.
30 Geo. II. c. 19, s, 26.
-CHITTY.
1U
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perty, namely, by prerogative. But as, in the instance of partial forfeitures, a
moicty often goes to the informer, the poor, or sometimes to other persons; and
as one total forfeiture, namely, that by a bankrupt who is guilty of felony by
*conccaling his effects, accrues entirely to his creditors, I have therefore [*191
made it a distinct head of transferring property.
.Goods and chattels thcn are totally forfeited by conviction of high treason or
misprision of treason; of petit treason j of felony in general, and particularly of
felony de se, and of manslaughter j nay, even by conviction of excusable homicide jet)
by outlawry for treason or felony; by conviction of petit larceny; by flight, in
treason or felony, even though the party be acquitted of the fact; by standing
mute when arraigned of felony j by drawing a weapon on a judge, or striking any
one in the presence of the king's courts j by prremunire j by pretended prophecies, upon
1\ second conviction; by otolinq ; by the residing abroad of urtificers ;" and by
challenging to fight on account of money won at gaming. All these offences, as
will more fully appear in the fourth book of these commentaries, induce a total
forfeiture of goods and chattels.
And this forfeiture commences from the timo of conviction, not the time of
committing the fact, as in forfeitures of real property. For chattels are of so
vague and fluctuating a nature, that to affect them by any relation back would
be attended with more inconvenience than in the case of landed estates: and
part, if not the whole of them, must be expended in maintaining the delinquent,
between the time of committing the fact and his conviction. Yet a fraudulent
conveyance of them, to defeat the interest of the crown, is made void by statute
IS Eliz e. 5.13
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BY CUSTm.r.

method of acquiring property in things personal, or chuttols, is oy

custom: whereby a right vests in some particular persons, either by tho local
usage of some particular place, or by the almost general and universal usago of
the kingdom. It were endless should I attempt to enumerate all tho several
kinds of special customs which may entitle a man to a chattel interest in different parts of the kingdom; I shall therefore content myself with making somo
observations on three sorts of customary interests, which obtain pretty generally throughout most parts of the nation, and arc therefore of more universal
concern; viz., heriots, mortuaries, and heir-looms.
1. Heriots,' which were slightly touched upon in a former chapter,(a) are
<I) Co. Litt. 391. 2 Inst. 316. 3 IIlJlt. 320.

(.) Page 97.

12 By the 5 Geo. IV. c. 97, all the laws relative to artificers going into foreign parts are
repealed.e-Cnrrrr.
13 See cases, 1 Chitty's Crim. L. no, &c. If, however, before conviction the personal
property of a. person about to be tried he conveyed away by deed, the grantee must distinctly prove that the transaction was bona fide and for a sufficient valuable consideration. 1 Stark. Rep. 319.-CIIlTTY.
1 As to heriot-service and custom in general, see Com. Dig. Copyhold, K. 18. Bac. Abr,
Heriot. Watktns on Copyhold. 2 Saunders, index, Heriot. A heriot may be due to
the lord upon alienation by his tenant, by custom. Com. Dig. tit. Copyhold, K. 18. 1
SCI·iven,431. It is only payable on death of legal tenant.
1 Vern. 44I.
It was decided in the case of Attree VS. Scutt, 6 East, Rep. 476, that if a. copyhold
(which, upon being divided into several tenancies, entitled the lord to a heriot for each)
became reunited in one, the tenant would be bound to render to the lord the several
heriots ; but this decision was overruled in the case of Garland vs. Jekyll, 2 Bingh. Rep.
273, C. J. Best observing that the authority which appeared to govern tho court in the
former case (Fitz. Abr. tit. Heriot, pI. 1) ought to have no weight, because t.here is no
su-h authority as that referred to by Fitzherbert, and no judges of the names given cO~lld
be ft)und to have existed at that time. His lordship further observes, "there is nothing
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usually divided into two sorts, heriot-service, and heriot-cu.stom. The former- Me
tm.chas are due upon a special reservation in a grant or lease of lands, and there
fore amount to little more than a mere rent:(b) the latter arise upon no special
reservation whatsoever, but depend merely upon immemorial usage and eustom.( C) Of these therefore we are here principally to speak: and they are defined
to be a. customary tribute of goods and chattels, payable to the lord of the fee
on the decease of the owner of the land.
*4'>3]
""The first establishment, if not introduction, of compulsory heriots
into England, was by the Danes: and we find in the laws of king
Canute(d) the several heregeates or heriots specified which were then exacted by
tho king on the death of divers of his subjects, according to their respective
dignities; from the highest eorle down to the most inferior thegne or land
holder, These, for the most part, consisted in arms, horses, and habiliments oi
war; which the word itself, according to Sir Henry Spelman,(e) signifies
These were delivered up to tho sovereign on the death of the vassal, who could
110 longer use them, to be put into other hands for the service and defence of the
country, And upon the plan of this Danish establishment did William the
Conqueror fashion his law of relief, as was formerly observed;(f) when he
ascertained the precise relief to be taken of every tenant in chivalry, and, contrary to the feodal custom and the usage of his own duchy of Normandy, required arms and implements of war to be paid instead of money.(g)
The Danish compulsive heriots, being thus transmuted into reliefs, underwent
the same several vicissitudes as the feodal tenures, and in socage estates do
frequently remain to this day in the shape of a double rent payable at the death
of the tenant: the heriots which now continue among UB, and preserve that
name, seeming rather to be of Saxon parentage, and at first to have been merely
discretionary.(h) These are now for the most part confined to copyhold tenures,
and are due by custom only, which is the life of all estates by copy; and perhaps are the only instance where custom has favoured the lord. For this payment was originally a voluntary donation, or gratuitous legacy, of the tenant:
perhaps in acknowledgment of his having been raised a degree above villeinage,
when all his goods and chattels were quite at the mercy of the lord; and
*424] *eustom, which has on the one hand confirmed the tenant's interest in
exclusion of the lord's will, has on the other hand established this discretional piece of gratitude into a permanent duty. An heriot may also appertain to free land, that is held by service and suit of court; in which case it is
most commonly a copyhold enfranchised, whereupon the heriot is still due by
custom. Bracton(i) speaks of heriots as frequently due on the death of both
species of tenants :-" est quidem alia proesiatio qUaJnominatur herietium j ubi tenens,
W

liber vel servus, in morte sua, dominum suum, de quo tenuerit, respicii de meliori aoerio
suo, vel de secundo meliori, secundum diversam locorum consueiudinem:" And tbis,
he adds," magis fit de gratia quam de jurei" in which Fleta(k) and Britton(l)
agree: thereby plainly intimating the original of this custom to have been
merely voluntary, as a legacy from the tenant; though now the immemorial
usage has established it as of right in the lord.
This heriot is sometimes the best live beast, or averium, which the tenant
(I) 2 Saund. me,
(.) Cu. Cop. ~ 2-1.

(") c. m.
(.) or Feud.,
(f)

Page 65.

Co

18.

(,) L z, Gull. Cong. c.22,

23, 2-L
Lnmbard, Peramb. of Kent, 492L. 2, Co 30, f II.
L. 3, Co 18.
<I)C. 69.

(l)
(I)
(l)

In any book, or in any modern treatise, that goes the length of showing that when the
estates are again united the several heriots continue to be paid. We are to say whether,
fVithout any custom being found, it is the necessary legal consequence that, when an
estate has been divided and again reunited, all the heriots are to be paid after the reo
union of the several estates that were paid whilst it was divided. We say there is no such
law, nc such doctrine."
2 Bingh. Rep. 303. A custom for the homage to assess a compensation in lieu of heriot, to be paid by an incoming copyholder on surrender or alienation, is not good. If the lord set up a custom to have the best live or dead chattel as
a heriot, quere if the tenant can modify that custom by pleading another, that the
homage shall assess a compensation in lieu of the heriot. 1 B. & P_ 282.-CHITTY.
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dies possessed of, (which is particularly denominated the villein's relict in the
twenty-ninth law of 'William the Conqueror,) sometimes the best inanimate
good, under which a jewel or piece of plate may be included: but it is alw:.~
a personal chattel, which, immediately on the death of the tenant who wne
the owner of it, being ascertained by the option of the lord,(m) becomes vested
in him as his property; and is no charge upon the lands, but merely on the
goods and chattels. The tenant must be the owner of it, else it cannot be due;
and therefore, on the death of a feme-covert, no heriot can be taken; for she
can have no ownership in things personal.(n) In some places there is a customary composition in money, as ten or twenty shillings in lieu of a heriot, by
which tho lord and tenant arc both bound, if it be an indisputably antient custom; but a new composition of this sort will not bind the representatives of
either party; for that amounts to tho creation of a new custom, which is now
rmpossible.fo)"
*2. Mortuaries are a sort of ecclesiastical heriots, bcing a customary [*495
gift claimed by and due to the minister in very many parishes, on the
~
death of his parishioners. They seem originally to have been, like lay heriots,
only a voluntary bequest to the church; being intended, as Lyndewode informs
us from a constitution of archbishop Langham, as a kind of expiation and
amends to the clcrgy for the personal tithes, and other ecclesiastical duties,
which the laity in their lifetime might have neglected or forgottcn to pay. For
this purpose, ajter(p) the lord's heriot or best good was taken out, the second
best chattel was reserved to the church as a mortuary: "si decedens plura
habuerit animalia, optimo cui de jure fuerit debitum reservato, ecclesicesuce sine dolo.
jraude, seu coniradictione qualibet, pro recompensatione subtractionis decimarum
personalium, necnon et oblaiionum, secundum melius animal resenietur, post obiium,
pro salute animce suce."(q) And therefore in the laws of king Canute(r) this
mortuary is called soul-scot (raplrceat:) or symbolum animce. And, in pursuanco
of the same principle, by the laws of Venice, when no personal tithes have
been paid during the life of the pat·ty, they are paid at his death out of his
merchandise, jewels, and other movables.rs) So also, by a similar policy, in
France, every man that died without bequeathing a part of his estate to the
church, which was called dying without confession, was formerly deprived of
Christian burial: or, if he died intestate, the relations of the deceased, jointly
with the bishop, named proper arbitrators to determine what he ought to have
given to the church in case he had made a will. But the parliament, in 1409,
redressed this grievance.(t)
It was antiently usual in this kingdom to bring the mortuary to church
along with the corpse when it came to be buried; and thence(u) it is sometimes called a corse-preseni : a *tcrm which bespeaks it to have been [*496
once a voluntary donation. However, in Brncton's time, so early as
Heney IlL, we find it riveted into an established custom: insomuch that the
bequests of heriots and mortuaries were held to be necessary ingredients in
overJT testament of chattels. "Imprimis autem debet quilibei, qui testamentum
fecerit, dominum suum de meliori re quam habuerit recoqnoscerej et postea ecclesiam de alia meliori i" the lord must have the best good left him as an heriot,
and the church the second best as a mortuary. But yet this custom was different in different places: "in quibusdam locis habet ecclesia melius animal de consueiudine j in qulbusdam secundum vel tertium melius j et in quibusdam nihil: et ideo
consideranda est consuetudo loci."(w) This custom still varies in different places,
not only as tho mortuary to be paid, but the person to whom it is payable. In
Wales the mortuary or corse-present was due, upon the death of every clergy(_) lIob. 60.
(..) KeUw. 8-1. 4 Leon. 239.
(.) Co. Cop. ~ 31.
lp) Co. Litt. 185.
(r) Prorinc.L; I, tit. 3.

!r~

c. 13.
• Panormltan, ad Decrdal, L3, to 20, c.3::• Sp. L. b. 28, c. 41.
M) Selden, IIist. ofTlth ... c. 10.
(w) Brocton, L 2, Co 26. Flet.l. 2, Co 51'.

I And, indeed,
heriots themselves will in course of time cease to ~e exigible, 0I.1eof
the Copyhold Enfranchisement Acts. (15 & 16 Vi~t. c. ~)1,~ 27) having enabled either
lord or tenant to compel the extinguishment of this ancient feudal burden.-KERR.
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man, to the bishop of the diocese; till abolished, upon a recompense given to the
bishop, by the statute 12 Anne, st. 2, c. 6. And in the archdeaconry of Chester
a custom also prevailed, that the bishop, who is also archdeacon, should have,
at the death of every clergyman dying therein, his best horse or mare, bridle,
saddle, and spurs, his best gown or cloak, hat, upper garment under his gown,
and tippet, and also his best signet or ring.(x) But, by statute 2S Geo. II. c. 6,
this mortuary is directed to cease, and the act has settled upon the bishop an
equivalent in its room. The king's claim to many goods, on the death of all
prelates in England, seems to be of the same nature: though Sir Edward Coke(y)
apprehends that this is a duty due upon death, and not a mortuary: a distinction
which seems to be without a difference. For not only the king's eccleaiastical
character, as supreme ordinary, but also the species of the goods claimed, which
bear so near a resemblance to those in the archdeaconry of Chester, which was
an acknowledged mortuary, puts the matter out of dispute. The king, accord
ing to the record vouched by Sir Edward Coke, is entitled to six things: the
*497] *bishop's best horse or palfrey, with his furniture; his cloak or gown,
~
and tippet; his cup and cover; his basin and ewer; his gold ring; and,
lastly, his muta callum, his mew or kennel of hounds; as was mentioned in the
preceding chapter.(z)
This variety of customs, with regard to mortuaries, giving frequently a handle
to exactions on the one side, and frauds or expensive litigations on the other; it
was thought proper, by statute 21 Hen. "VIlr. c. 6, to reduce them to some kind
of certainty. For this purpose it is enacted, that all mortuaries or eorse-presents
to panlons of any parish, shall be taken in the following manner; unless where
by custom less or none at all is due; viz., for every person who does not leave
goods to the value of ten marks, nothing: for every person who leaves goods to
the value of ten marks and under thirty pounds, Bs, 4d.; if above thirty pounds
and under forty pounds, 6s. Sd.; if above forty pounds, of what value soever
they may be, lOs. and no more. And no mortuary shall throughout the kingdom be paid for the death of any feme-covert; nor for any child; nor for any
one of full age that is not a housekeeper; nor for any wayfaring man; but such
wayfaring man's mortuary shall be paid in the parish to which he belongs. And
npon this statute stands the law of mortuaries to this day.
3. lIeir-loomss are such goods and personal chattels as, contrary to tho nature
(OJ Cro. Car. 237.

(.) 2 lost. 491.

('j Page 413.

• A court of equity will never fetter personal property by adjudging it to be held under
a will 'IS an heir-loom, upon presumption; more especially in the case of a testator who,
when such was his intention, knew how to express it. A claim which in effect attempts
to restrain alienation, and permanently to give to personalty the character of annexation
to realty, can only be enforced on clear proof, not by doubts on the construction of a
will. Saville es, Lord Scarborough, 1 Swanst. 546. Boon es, Cornforth, 2 Ves. Sen. 21l0.
Wythe vs. Blackman, 1 Ves. Sen. 202. Still, where a testator has directed that certain
personal chattels shall go as heir-looms, though the limitation may not have been made
in such terms as the law. in a strict sense, requires for settling heir-looms, lord Hardwicke seems to have held that a court of equity should be disposed to give effec t to the
clear intent, as far as it can be made consistent with the rules of law. Gower <S. Grosvenor, Barnard, 56, 63. S. C. 5 Mad. 338. 34!l. Trafford es, Trafford, 3 Atk. 34!l. And
lord Eldon is reported to have said that heir-looms are a kind of property which, like
all specific bequests, are rather favourites of the court of chancery. Clarke vs. The Ear:
of Ormonde, Jacob's Rep. 115. However this may be, it is settled that the absolute
interest in chattels so given vests in the first tenant in tail who comes in esse. Carr es.
Lord Errol, 14 Ves. 487. And lord Hardwicke himself admitted that, in the case of
Gower vs. Grosvenor. he went to the utmost allowable extent of construction in favour
of heir-looms. Duke of Bridgwater es. Egerton, 2 Ves. Sen. 122. But, where a personal
chattel has been well limited as an heir-loom, a bill in equity will hold for a specific delivery thereof to the party entitled to the possession. Earl of Macclesfield vs. Davis, 3
VflS. &, Bea, 18. And clearly, where a testator gives specific articles, intending them to
descend as heir-looms, it is the duty of his executors to see that such intention takes
effect, as far as lies in their power. Creditors may, indeed. by adopting compulsory
measures, drive the executors off that ground, for no testator can in any way exempt
any part of his property from payment of his debts ; but executors are bound to preserve,
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of chattels, shall go by special custom to the heir along with the lnhei tanee,
and not to the executor of the last proprietor.
The termination, loom, is of
Saxon original; in which language it signifies a limb or member;(a) so that an
heir-loom is nothing else but a limb or member of the inheritance. 'I'hey are
generally such things as cannot be taken away without damaging or di..mem
bering the fi·cehold: otherwise the general rule is, that no chattel interest whatsoever shall go to the heir, notwithstanding it be expressly limited to a man and
his heirs, but shall vest in the executor.(b), But deer in a real *authorized [*498
park, fishes in a pond, doves in a dove-house, &c.,though in themselves PeIsonal chattels, yet they are so annexed to and so necessary to tho well being of
the inheritance, that they shall accompany the land wherever it vests, by either
descent or purchase.rc)
For this reason also I apprehend it is, that the antient
jewels of the crown are held to be heir-looms ;(d) for they are necessary to
maintain the state, and support the dignity, of the sovereign for the time-being.
Charters likewise," and deeds, court-rolls, and other evidences of the land, together
with the chests in which they are contained, shall pass together with the land
to the heir, in the nature of heir-looms, and shall not go to the executor.(e) By
special custom also, in some places, carriages, utensils, and other household im
plements, may be heir-looms ;(f) but such custom must be strictly proved. On
the other hand, by almost general custom, whatever is strongly affixed to tho
freehold or inheritance, and cannot be severed from thence without violence or
damage, "quod ab cedibus non facile revellitur,"(g) is become a member of the
inheritance, and shall thereupon pass to the heir; as chimney-pieces, pumps,
old fixed or dormant tables, benches, and the like.(h) A very similar notion to
which prevails in the duchy of Brabant; where they rank certain things mo vuble
among those of the immovable kind, calling them by a very particular appellation, praidia volantia, or volatile cstates; such as beds, tables, and other heavy
implements of furniture, which (as an author of their own observes) "dignitateni istam nacta sunt, ut villis, sylvis, et tzdibus, aliisque prcediis, comparentur j quod
solidiora mobilia ipsis asdibus ex destinatione patrisfamilias coluerere videantur, et pro)
parte ipsarum cedium lESti;nentur."(i)
Other personal chattels there are, which also descend to the heir in the nature
of heir-looms, as a monument or tombstone in a church, or the coat-armour of
his ancestor there *hung up, with the pennons and other ensigns of [*429
honour, suited to his degree. In this case, albeit the freehold of the
church is in the parson, and these are annexed to that freehold, yet cannot tho
parson or any other take them away or deface them, but is liable to an action
from the heir.(k) Pews" in the church are somewhat of the same nature, which
Spelm, G1OS8. 277.
Co. Litt.388.
(.) Ibid. 8.
(") Ibid. 18.
(.) Bro. Abr. tit. a,aMes,

(f) Co. Lltt. 18, 185.
(.) Spelrn. G10118.
(A) 12 Mod. 520.
(') Stockman'. de JUT< tkt-olulionil,
(A) 12 Rep. 105. Co. Utt.18.

2i'.

(0)
(I)

18.

Co

3, ~ 16.

----------------------------------------------------.----

as far as the law will permit them, all articles which their testator intended to have
treated as heir-looms. Clarke 1:S. The Earl of Ormonde, Jacob's Rep. 112, 114.
It seems that the journals of the house of lords, which are delivered gratuitously to
each peer, are heir-looms, descending with the title, and cannot be retained by a deceased peer's personal representatives.
Upton es, Lord Ferrars, 5 Ves. 806.-CIIITT\".
f Or if any chattel be given to a man and the heirs of his body, he takes the entire
and absolute interest in it. There have been many fruitless attempts to make pictures,
plate, books, and household furniture descend to the heir with a family man~i(:m. Whe!e
they are left to be enjoyed as heir-looms by the persons who shall respectively be In
possession of a certain house, or to descend as heir-looms as far as courts of law and
equity will admit, the absolute interest of them, subject to the Iife-interests of those
who have life-estates in the real property, will vest in: that person w.hois enti~led to the
first estate-tail or estate of inheritance, and upon hIS death that mterest WIll pass to
his personal representative.
1 Bro. 274. 3 Bro. 101. 1 Swanst. 537.-Cll~ISTIAN.
6 In general, the right to the custody of title-dee~s desc~nds or passes WIth the ~tate
to the existing present owner, whether tenant for life or m fee, and he may retmn or
"~cover the deed from any other pers0D:. 4 Term R. ~<)!).-:CllITTY.
. .
• The right to sit in a particular pew III a church arrses eIther fr~m prescription as appurtennn+ to a messuage or from a faculty or ~rant from the ordinary, for he has thl'
.,
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may descend by custom immemorial (without any ecclesiastical concurrence)
from the ancestor to the heir.(l) But though the heir has a property in tho
monuments and escutcheons of Ius ancestors, yet he has none in their bodies or
ashes; nor can he bring any civil action against such as indecently at least, if
not impiously, violate and disturb their remains, when dead and buried. The
parson, indeed, who has the freehold of the soil, may bring an action of trespass
against such as dig and disturb it; and if anyone in taking up a dead body
steals the shroud or other apparel, it will be felony ;(m) for the property thereof
remains in the executor, or whoever was at the charge of the funeral.'
But to return to heir-looms ; these, though they be mere chattels, yet cannot
be devised away from the heir by will; but such a devise is void,(n) even by a
tenant in fee-simple." For though the owner might during his life have sold or
disposed of them, as he might of the timber of the estate, since, as the inheritance was his own, he might mangle or dismember it as he pleased; yet they
being at his death instantly vested in the heir, the devise (which is subsequent
and not to take effect till after his death) shall be postponed to the custom,
whereby they have already descended,"
(I> 3 Inst. 202. 12 Rep. 105.
(")3 Inst.UO. 12 Itep, 113. lIla!. P. C. 615.

(-) 1 Co. IJtt. 185.

disposition of all pews which are not claimed by prescription. Gibs. Cod. 221. See
generally, as to the right to pews, 1 Phill. E. C. 316.
In an action upon the case for a disturbance of the enjoyment of a pew, if the plaintiff claims it by prescription, he must state it in the declaration as appurtenant to a messuage in the parish. 5 B. &; A. 356. This prescription may be supported by an enjoy.
ment for thirty-six years, and perhaps any time above twenty years. 1 T. R. 428. But
where n pew was claimed as appurtenant to an ancient messuage, and it was proved that
it had been so annexed for thirty years, but that it had no existence before that time, it
was held this modern commencement defeated the prescriptive claim. 5 T. R. 2!)6. In
an action against the ordinary the plaintiff must allege and prove repairs of the pew,
1 \ViIs. 326.-CHRISTIAN.
But a possessory right to a pew is sufficient to sustain a suit in the ecclesiastical court
against a mere disturber. 1 Phill. E. C. 316. See further the cases and precedents, 2
r;hitty on PI. 8li. Com. Dig. Action on Case for Disturbance, A. 5. 2 Saund.li5, c., d.
-CHITTY.
The owner of a pew has a right to the exclusive use of it on all occasions when the
church is open, whether for worship or any other purpose, can put a fastening on the
door and maintain trespass against any person who enters against his will. Jackson vs.
Rounseville, 5 Met. 127. Shaw V$. Beveridge, 3 Hill, 26. If the church be pulled down
and rebuilt, the parish or corporation does not subject itself to any liability to the proprietors of pews in the old edifice. Fassett rs, Boylston, 19 Pick. 3tH. Kellogg VS. Dickmson, 18 Vermont, 266.--Su.l.RSWOOD.
T It has been determined that stealing dead bodies, though for the improvement of the
science of anatomy, is an indictable offence as a misdemeanour; it being considered a
practice contrary to common decency and shocking to the general sentiments and feelings of mankind.
2 T. R. 733. 2 Leach, 560, S. C.
Though a philosopher may be regardless of his own body after death, yet he must
be destitute of the feelings of humanity if he could bear without concern that the body
of a beloved wife, daughter, or sister had been exposed to public view and mangled by
the dissector's knife.
The principle is well described by Cicero :-de humailone unum tenendum est, contemnendam in
7UJbis,Mn negligerulam in Mstns; ita tamen mortuorum corpora nihil sentire intelligamus.
Quantum
autmn consuetudini fameque darulum sit, id cureni vivi. Cic. 1 Tusc. n. 108.-CURISTlAN.
8 That is, if the inheritance to which they are attached be allowed to descend to him;
but if that be devised away, the heir-looms, I conceive, would go with it to the devisee.
--CoLERIDGE.

t Co. Litt. 185, 186. The law, as here laid down on the authority of lord Coke, is supported by many other authorities, though it has been questioned in \Voodd. Vin. Lect,
vol. 11, p. 38!).
'I'he term of heir-loom is often applied in practice to the case where certain chattels
_ -for example, pictures, plate, or furniture-are
directed by will or settlement to follow
the limitations thereby made of some family mansion or estate. But the word is not
here employed in its strict and proper sense, nor is the disposition itself beyond a certain point effectual; for the articles will in such case belong absolutely to the first person who, under the limitations, would take a vested estate of inheritance in them
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XXIX

OF TITLE BY SUCCESSION, MARRIAGE, AND JUDGMENT.
IN the present chapter we shall take into considerution three other species of
Litle to goods and chattels.
Y. The fifth method therefore of gaining a property in chattels, either personal
or real, is by succession: which is, in strictness of law, only upplicable to corpo·
rations aggregate of many, as dean and chapter, mayor and commonalty, master
and fellows, and the like; in which one set of men may, by succeeding another
set, acquire a property in all the goods, movables, and other chattels of tho corporation.
The true reason whereof is, because in judgment of law a corporation
never dies: and therefor a the prcdeeessors who lived a century ago, and their
eucceseors now in being, are one and the same body corporate.(a)
1Vhich identity is a property so inherent in the nature of a body politic, that, even when It.
is meant to give any thing to be taken in succession by such a body, that suecession need not be expressed; but tho law will of itself imply it. So that a
gift to such a corporation, either of lands or of chattels, without naming their
successore, vests an absolute property in them so long as the corporation
[*431
Hubsists.(b) And thus a lease for years, an *obligation, a jewel, a flock
of sheep, or other chattel interest, will vest in the successors, by succession, as
well as in the ideutical members to whom it was originally given.
But, with regard to sole corporations, a considerable distinction must be made.
For if such sole corporation be the representative of a number of persons; as
the master of an hospital, who is a corporation for the benefit of the pooi
brethren; an abbot, or prior, by the old law before tho reformation, Gho reprc·
sented the whole convent; or the dean of some antient cathedral, who stands
in the place of and represents, in his corporate capacity, the chapter; such sole
corporations as these have, in this respect, the same powers as corporations
aggregate have, to take personal property or chattels in succession. And therefore a bond to such a master, abbot, or dean, and his successors, is good in law;
and the successor shall have the advantage of it, for the benefit of the aggregato
society of which he is in law the rcpresontativo.(c)
Whoreas in the case of
sole corporations which represent no others but themselves, as bishops, parsons;
and the like, no chattel interest can regularly go in succession : and therefore,
if a lease for years be made to the bishop of Oxford and his successors, in such
ease his executors or administrators, and not his successors, shall have it.(d)
For the word successors, when applied to a person in his political capacity, is
equivalent to the word heirs in his natural; and as such a lease for years, if made
to John and his heirs, would not vest in his heirs but his executors; so if it be
made to John bishop of Oxford and his suceessors, who are the heirs of his body
politic, it shall still vest in his executors and not in auch his successors. The
reason of this is obvious: for besides that the law looks upon goods and chattels
as of too low and perishable a nature to be limited either to heirs, or such suoeessors as are equivalent to heirs; it would also follow, that if any such chattel
interest (granted to a solo corporation and his successors) wore allowed to descend to such successor, the property thereof must bo in abeyance from [*43'J
the *death of the present owner until tho successor be appointed: and
~
this is contrary to tho nature of a chattel interest, which can never be in abcyanoe or without an owner;(e) but a man's right therein, when once suspended,
is gone forever. This is not the ease in corporations aggregate, where the right
(0) 4 Rep. 65.
(6) Bro. Abr. tit. Estatu, 90. Cro. Eli z, 46!.
(.) Dyer, 48. Cro. Ell s, 464•

(01) Co. Lltt. 46.
(.) Drown!. 132.

•upposing them to be real estate, and, if he dies intestate, will pass to his p,er!'O!lRI
representative and not to his heirs. Gower vs. Grosvenor, Barnard Ch, Rep 54. Co. Litt,
Dr Hargrave, note 18, b
11.7.-STEl'HEY.
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never in susp.mse; nor in the other sole corporations before mentioned, who
are rather to he considered as heads of an a"'h'Tegate body, than subsisting
merely in their own right: the chattel interest therefore, in such a case, is really
and substantially vested in the hospital, convent, chapter, or other aggregate
body; though the head is the visible person in whose name every act is carried
on, and in whom e"ery interest is therefore said (in point of form) to vest. But
the general rule, with regard to corporations merely sole, is this, that no chattel
can go to or be acquired by them in right of succession.(f)
Yet to this rule there are two exceptions. One in the case of the king, in
whom a chattel maJ' vest by a grant of it formerly made to a preceding king and
his successors.(g) The other exception is where, by a particular custom, some
particular corporations sole have acquired n power of taking particular chattel
interests in succession. And this custom, being against the general tenor of
the common law, must be strictly interpreted, and not extended to any other
chattel interests than such immemorial usage will strictly warrant.
Thus, the
chamberlain of London, who is a corporation sole, may by the custom of London take bonds and recognizances to himself and his successors, for the benefit of
the orphan's fund :(h) but it will not follow from thence that he has u capacity
to take a leasefor years to himself and his successors for the same purpose; for
the custom extends not to that: nor that he may take a bond to himself and
his successors, for any other purpose than the benefit of the orphan's fund; for
that also is not warranted by the custom. "Therefore, upon the whole, we may
close this head with laying down this general rule: that such right of succession
*433] to chattels is *llniversally inherent by the common law in all aggregate
corporations, in the king, and in such single corporations as represent
u number of persons; and may, by special custom, belong to certain other sole
corporations for some particular purposes; although generally, in sole COl'POrations, no such right can exist.
VI. A sixth method of acquiring property in goods and chattels is by marriage; whereby those chattels, which belonged formerly to the wife, are by act
of law vested in the husband, with the same degree of property and the same
powers as the wife when sole had over them.
This depends entirely on the notion of a unity of person between the husband and wife; it being held that they are one person in law,(t) so that the
very being and existence of the woman is suspended during the coverture, or
entirely mergcdcr incorporated in that of the husband. And hence it follows,
that whatever personal property belonged to the wife, before marriage, is by
marriage absolutely vested in the husband. In a real estate, he only gains a
title to the rents and profits during coverture; for that, depending upon feodal
principles, remains entire to the wife after the death of her husband, or to her
heirs, if she dies before him; unless, by the birth of a child, he becomes tenant
for life by the curtesy. But, in chattel interests, the sole and absolute property
vests in the husband, to be disposed of at his pleasure, if he chooses to take
possession of them: for, unless he reduces them to possession, by exercising
some act of ownership upon them, no property vests in him, but they shall
remain to the wife, or to her representatives, after the coverture is determined.
'I'here is therefore a very considerable difference in the acquisition of this
*'434 species of property by the husband, *according to the subject-matter,
] viz., whether it be a chattel real or chattel personal; and, of chattels
personal, whether it be in possession or in action only. A chattel real vests in the
husband, nut absolutely, but sub modo. As, in case of a lease for years, the husband shall receive all the rents and profits of it, and may, if he pleases, sell,
surrender, or dispose of it during the coverture :(k) if he be outlawed or
attainted, it shall be forfeited to the king :(l) it is liable to execution for hi
debts :(m) and, if he survives his wife, it is to all intents and purposes his
f1wn.(n) Yet, if he has made no disposition thereof in his lifetime, and dies before
IS

V.

Co. Lltt. 46.
.Ii Ibid. 00.
\"' .. Itep, f,5. Cro. E1iz.682
(') See l>uvk. L e, 15.

U2

(I) Co. Lltt. 46.

<,) l'lowd.263-

(-)Co. Litt. 351.
1-1rue, 300.
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his wife, he cannot dispose of it by will :(0) for, the husband havinrr made nc
alteration in the property during his life, it never was transferred fro~ tho wife .
but after his death she shall remain in her antient possession, and it shall not
go to his executors. So it is also of chattels personal (or choses) in action: as
debts upon bond, contracts, and the like: these the husband may han if ho
pleases; that is, if he reduces them into possession by recoivinsr or rccoverinsr
ehem at law.' And upon such receipt or recovery they are ~bsolutcly and
(0) Poph. 6. Co. Lltt.36L
1 If a bill or note be made to a feme sole, and she afterwards marry, being possessed of
the note, the property vests in the husband, and he may endorse it or sue alone for tho
recovery of the amount, (3 Wils. 5. 1 B. &; A. 218;) for these instruments, when in l'OS'
session of tho wife, are to be considered rather as chattels personal than choses in action.
Id. ibid. The transfer of stock into the wife's name, to which she became entitled
during the marriage, will not be considered as payment or transfer to her husband, so as
to defeat her right by survivorship, (9 Ves. 174. 16 Ves. 413;) but if it is transferred
into his name it is a reduction of it into his possession. 1 Roper's Law of Hus. and Wife,
218. So, if a promissory note be given to the wife, the husband's receipt of the interest
thereon will not defeat the right of the wife by survivorship.
2 Mad, 133. But where
the husband does and can bring an action for a chose in action of the wife in his own
name, and dies after judgment, leaving his wife surviving, his representatives will bo
entitled.
If, however, she is joined, she will be entitled, and may have a scire facias
upon such judgment.
1 Vern. 396. 2 Ves. Sen. 677. 12 Mod. 346. 3 Lev. 403. Noy,
70. And if previously to marriage she had obtained a judgment, and afterwards she and
her husband sued out a scire facias and had an award of execution, and she died before execution, the property would be changed by the award, and belong to the IJU»'
band as the survivor. 1 Salk. 116. Roper, L. Hus. &; Wife, 1 vol. 21O.-CIIITTY.
Where the wife's interest is an equitable one, or where from any circumstances the
assistance of a court of equity is required in order to reduce the property into possession,
the court will not render its assistance except on the terms of some part, or in some
cases the whole, being settled to the use of the wife and children. This is the wife's cfJUity;
and this equity has been administered even against the assignees in insolvency of the
husband, claiming during the joint lives of the husband and wife the entire benefit of
a legal estate vested in the wife for life. Sturgis VS. Champneys, 5 :UyI. & C. 97. Hanson
vs. Keating, 4 Hare, l.-KERR.
It is not every reduction to possession which will vest the property absolutely in the
husband.
The ownership follows the husband's will; for the law will not Cristit 011 him
against his consent. Hind's estate, 5 Whart. 138. Barron VB. Barron, 24 Verm. 37<>.
Reduction to possession is in all cases prima facie evidence of conversion to the husband's
use, because it is accompanied in a vast majority of cases with that intent; but that presumption of intent, like every other which is founded on experience of the current of
human transactions, may be repelled by disproof of the fact in the particular instance.
A husband's disclaimer of conversion to his own use at the time of reducing his wife's
chose in action to possession may be established by his subsequent admissions; but they
must be clear and positive. Gay's estate, 1 Barr, 327.
The assignment or release of the husband, in order to be effectual to bar the wife's
survivorship, must be express and for value. Skinner's Appeal, 5 Barr, 262. Tuttle VS.
Fowler, 22 Conn. 58. Where it is as collateral security only for a precedent debt, it will
not avail for this purpose. Hartman va. Dowdell, 1 Rawle, 271l. It has been held, too,
th"t a transfer for value is a reduction to possession, whether as to choses presently
reducible, reversionary interests, or bare possibilities, 'Vebb's Appeal, Il Harris, 248.
It is a result of the principles which have been settled on this subject that the choses
in action of the wife, not vested in the husband by some act of reduction to possession
indicative of the intention to convert them to his own usc, cannot be reached or attached
for his debts. Dennison va. High, 2 Watts, 90. Robinson t'S. Woelpper, 1 Whart. 179.
.And although, in an action by the husband alone for his wife's legacy, his bond due to
the estate out of which the legacy is payable may be set off, (Wishart va. Downey, 15
8. &, R. 77. Lowman's Appeal, 3 W. & S. 349,) yet where the debt due hy the husband is
not set off in his lifetime against the legacy or other chose in action of the wife. it cannot be after his death without her consent, Krider es. Boyer, 10 'Vatt-, 54. Flory vs,
Recker, 2 Barr, 471.
Tho rule is, that if the husband appoints an attorney to receive the money, and he
receives it, or if he mortgages the wife's chases in action, or assigns them without reservation for a valuable consideration, or if he recovers her debt by a suit in his own name,
or if he releases the debt for value or revests it by taking a new security in his own
name.-in all these cases, upon his death, the right of survivorship in the wife to the
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entirely his own; and shall go to his executors or administrators, or as he shall
bequeath them by will, and shall not revest in the wife. But if he dies before
he has recovered or reduced them into possession, so that at his death they shall
continue chases in action, thcy shall survive to the wife; for the husband never
exerted the power he had of obtaining an exclusive property in them.(p) .And
so, if an estray comes into tho wife's franchise, and the husband seizes it, it is
absolutely his property; but if he dies without seizing it, his executors are not
now at liberty to seize it, but the wife or her heirs j( q) for the husband never
exerted the right he had, which right determined witli the coverture. Thus, in
both these species of property the law is the same in case tho wife survives the
husband; but, in case the husband survives tho wife, the law is very different
*435] with respect to chattels real and choses in action: for he shall have *the
chattel real by survivorship, but not the chose in action ;(r) except in the
case of arrears for rent due to the wife before her coverture, which in case of
her death are given to the husband by statute 32 Hen. VIII. c. 37. .And the
reason for the general law is this: that the husband is in absolute possession of
the chattel real during the coverture, by a kind of joint-tenancy with his wifo j
wherefore the law will not wrest it out of his hands, and give it to her representatives ; though, in case he had died first, it would have survived to the wife,
unless he thought proper in his lifetime to alter the possession. But a chose in
action shall not survive to him, because he never was in possession of it at all
during the covorture ; and the only method he had to gain possession of it was
by suing in his wife's right; but as after her death he cannot (as husband)
bring an action in her right, because they are no longer one and the same
person in law, therefore he can never (as such) recover the possession. But he
still will be entitled to be her administrator, and may, in that capacity, recover
such things in action as became duc to her before or during thc coverture.'
Thus, and upon these reasons, stands the law between husband and wife with
regard to chattels real and choses in action: but, as to chattels personal (or choses)
in possession, which the wife hath in her own right, as ready money, jewel",
household goods, and the like, the husband hath therein an immediate and
absolute property devolved to him by the marriage, not only potentially but in
fact, which never can again revest in the wife or her representativcs.fs)
And, as the husband may thus generally acquire a property in all the personal
substance of the wife, so in ono particular instance the wife may acquire a property in some of her husband's goods: which shall remain to her after his
death and not go to his executors.
These are called her paraphernalia,
*436] *which is a term borrowed from the civil law,(t) and is derived from
the Greek language, signifying something over and above her dower.
Our law uses it to signify the apparel and ornaments of the wife, suitable to
her rank and degree; and therefore even the jewels of a peeress usually worn
~) Co. Lilt. 35L
(r) Ibid.
(') 3 Mod. 186.

(.) Co. Lltt. 351.
(.) Ff. 23, 3, 9, ~ 3.

property ceases. And if the husband obtains a judgment or decree as to money to which
he was entitled in right of his wife, and the suit was in his own name alone, the property
vests in him by the recovery. If the suit was in their joint names, and he dies before
actually receiving the money, the judgment survives to the wife. McDowl vs. Charles, 0
Johns, Ch. Rep. 132. Searing vs. Searing, 9 Paige, 283. A general assignment in bankruptcy, cr under insolvent laws, passes the wife's choses; but if the husband dies before
the assignees have reduced them to possession, they survive, for the assignees only stand
in the husband's shoes and possess his power. It is different with an assignee for value.
Epps tis. Van Deusen, 4 Paige, 04. Mitford es, Mitford, 9 Ves. 87. Paine vs. Thornely,
2 Simon's Rep. 107. Outrall vs. Van Winkle, 1 Green, N. J. 510. 2 Kent's Com. 137,
138.~nARswooD.
2 By 20 Car. II. c. 3, s. 25, the husband
shall have administration of all his wife's persons! estate which he did not reduce into his possession before her death, and shall retain
it to .Jis own use; but he must first pay his wifo's debts before coverture ; and if he di
:"efore administration is granted to him or he has recovered his wife's property, the right
to it passes to his personal representative and not to the wife's next of kin. 1 P. Wm.~
:78 1 :Mod. 231 Butler's CQ.Litt. 351. 1 Willi. 168.-ClIITTY.
734
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by her have been held to be paraphernalia.(u)
These SIlO becomes entitled to
at the death of her husband, over and above her jointure or dower, and preferably to all other representatives.(w) Neither can the husband devise by his
will such ornaments and jewels of his wife; though during his life perhaps he
hath the power (if unkindly inclined to exert it) to sell them or give them
away.(x) But if she continues in the use of them till his death, she shall afterwards retain them against his executors and administrators, and all other
persons except creditors where there is a deficiency of assets,CYl And her
necessary apparel is protected even against the claim of creditors.(z),
VII. A judgment, in consequence of some suit or action in a court of justice,
is frequently the means of vesting the right and property of chattel interests in
the prevailing party. And here we must be careful to distinguish between property the right of which is before vested in the party, and of which only possession is recovered by suit or action; and property to which a man before had
no determinate title or certain claim, but he gains as well the right as the possession by the process and the judgment of the law. Of the former sort arc all
debts and chases in action; as if a man gives bond for 201., or agrees to buy a
horse at a stated sum, or takes up goods of a tradesman upon an implied contract to pay as much as they are reasonably worth: in all these eases the right
accrues to the creditor, and is completely vested in him, at the time of the bond
being sealed, or the contract or agreement made; and the law only gives him a
remedy to recover the possession of that right which already in justice [*437
belongs to him.' *But there is also a species of property to which a
(-) Moor. 213.
(")Cro. Car. 343. 1 RolL Abr. 911.
(0) Noy'. MaL e.49.
Orahme rs,

NOT. IH6.

2 Leon. 166.
Ld. Londonderry, 24th

(.) 1 P. Wma. ;30.
(.) Noy'.llax. e. 49.

Cane.

I The husband may dispose absolutely of his wife's jewels or other paraphernalia in hIS
lifetime, (3 Atk. 394;) and although after his death they are liable to his debts if his
personal estate is exhausted, yet the widow may recover from the heir to the amount of
what she is obliged to pay in consequence of her husband's specialty-creditors obtaining
payment out of her paraphernalia.
1 P. Wms. 730. 3 Atk. 369, 3!J3.
But she is not entitled to them after his death, if she has barred herself by an agreement before marriage of every thing she could claim out of his personal estate either by
the common law or custom. 2 Atk. 642.-CURISTIAX.
'Vhere the husband permits the wife to make profit of certam articles for her own use,
or in consideration of her supplying the family with particular necessaries, or makes her
a yearly allowance for keeping house, the profits or savings will be considered in equity
us the wife's own separate estate, (Sir P. Neal's case, cited in Herbert vs. Herbert, Prec.
Ch.44. 3 P. Wms. 33i. 2 Eq. Ca. Abr, 156, in margo except as against creditors, Prec. Ch.
29i. See also 1 Vern. 244. 2 Vern. 535. 1 Eq. Ca. Abr. 346, pl. 18. 1 .Atk. 278;) and she
may dispose of her separate estate by anticipation, and her righ t of alienation is absolute,
unless she is expressly restrained by the settlement.
Jackson \'8. Hobhouse, 2 Meriv,
483. 11 Ves. 222. 1 Ves. Jr. 189. 3 Bro. C. C. 340, S. C. 12Ves.501. 14 Ves. 302. A
husband's agreement before marriage that a wife shall have separate property converts
him into her trustee, (see 1 Ventr. 193. 29 Ch. II. C. 3, S. 4. 1 Ves. Jr. 19G. 12 Ves. 6i,)
unless by fraud of the husband he prevents the agreement from being reduced to
writing. Montacute vs, Maxwell, 1 P. Wms. 620. 1 Stra, 236, S. C.-CmTTY.
, If the owner of a chattel bring an action of trespass or trover against one unlawfully
in possession, or, waiving the tort, an action to recover the price or value of it, anrl
recovers judgment, such judgment, while it vests a title to the damages in the plaintiff,
operates at the same time as a tr~nsfer to the d~fendant of tho plaintiff''s title to ~ho
thing. It results from the conclusiveness of the Judgment as a bar to any other a?t~on
by the plaintiff, or anyone claiming under him, against the defendant, or th?se deriving
their title through him. The authorities are not harmonious upon the question whether
a mere judgment without satisfaction or payment of the amount recovered by the
defendant will produce the effect. See 2 Kent's Com. 388, 389. The learned chancellor
expresses the opinion that the negative is the better doctrine. But if the ground of the
rule that the judgment transfers the title to the defendant be that b.cfore stated
in this note, then it is plain that payment or sa!isfa~tion of the judgment ISnot necessary. Nemo debet bis vexari pro eadem causa. A prIOr Judgment, whether paid or not, can
be set up as a conclusive bar to any subsequent action for the same cause between !he
same parties or their respective privies. Floyd VB. Brown, 1 Rawle, 121. Marsh VB. PIer,
4 Rawle • 273., Morrick's Estate 5 W. 8:. S.li.
Morrell vS. Johnson, 1 Hen. 8:. Munf;
49\1
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man has not any claim or title whatsoever, till after suit commenced and judgment obtained in a court of law: where the right and the remedy do not follow
each other, as in common cases, but accrue at one and the same time: and
where, before judgment had, no man can say that he has any absolute property,
either in possession or in action. Of this nature are,
1. Such penalties as are given by particular statutes, to be recovered in an
action popular i or, in other words, to be recovered by him or them that will SUI)
for the same. Such as the penalty of 500l. which those persons are by several
acts of parliament made liable to forfeit, that, being in particular offices or situations in life, neglect to take the oaths to the governmcnt: which penalty is
given to him or them that will sue for the same. Now here it is clear that no
particular person, A. or E., has any right, claim, or demand, in or upon this penal
sum, till after action hroughtj(a) for he that brings his action,and can bonafide.
obtain judgment first, will undoubtedly secure a title to it, in exclusion of everybody else. He obtains an inchoate imperfect degree of property, by commencing
his suit: but it is not consummated till judgment j for, if any collusion appears,
he loses the priority he had gained.(b) But, otherwise, the right so attaches in
the first informer, that the king (who before action brought may grant a pardon
which shall be a bar to all the world) cannot after suit commenced remit any
thing but his own part of the penalty.(c) For by commencing the suit the informer has made the popular action his own private action, and it is not in the
power of the crown, or of any thing but parliament, to release the informer's
*438] interest. This therefore is one instance, where a suit and judgment at
law are *not only the means of recovering, but also of acquiring, property. And what is said of this one penalty is equally true of all others that
are given thus at large to a common informer, or to any person that will sue for
the same. They are placed, as it were, in a state of nature, accessible by all the
king's subjects, but the acquired right of none of them; open therefore to the
first occupant, who declares his intention to possess them by bringing his action;
and who carries that intention into execution, by obtaining judgment to recover
them.
2. Another species of property, that is acquired and lost by suit and judgment
at law, is that of damages given to a man by a jury, as a compensation and satisfaction for some injury sustained; as for a battery, for imprisonment, for slander,
or for trespass. Here the plaintiff has no certain demand till after verdict j but,
when the jury has assessed his damages, and judgment is given thereupon,
whether they amount to twenty pounds or twenty shillings, he instantly acquires, and the defendant loses at the same time, a ri~ht to that specific sum.
It is true that this is not an acquisition so perfectly original as in the former
mstanee . for here the injured party has unquestionably a vague and indeterminate right to some damages or other the instant he receives the injury; and
the verdict of the jurors, and judgment of the court thereupon, do not in this
case so properly vest a neto title in him, as fix and ascertain the old one; they
do not qive, but define, the right. But, however, though, strictly speaking, tho
primary right to a satisfaction for injuries is given by the law of nature, and
the suit is only the means of ascertaining and recovering that satisfaction; yet,
as the legal proceedings are the only visible means of this acquisition of pro.
perty, we may fairly enough rank such damages, or satisfaction assessed, under
th" head of property acquired by suit and judgment at law.
"'139]
*3. Hither also may be referred, upon the same principle, all title to
.
costs and expenses of suit; which are often arbitrary, and rest entirely
on the determination of the court, upon weighing all circumstances, both as to
the quantum, and also (in the courts of equity especially, and upon motions in
(0) 2 LeT. In.
Goo. Ill.

8tm. 1169. Combe ~,. Pitt, B. R. Tr. 3

(I) Stat. 4 lIen. VII. Co 20.
(.) Cro. Eliz. 138. 11 Rep. 66.

Rogers VB. Moon, 1 Rice, 60. Carlisle VB. Burley, 3 Greenl. 250. That satisfaction is
necessary, on the other band, is supported by Curtis VB. Groat, 6 Johns. 168. Osterhout
V8. Roberts,
8 Cowen, 43. Sanderson V8. Caldwell, 2 .Aiken, 203. Jones VI. McNeil,2
Bailey, S. C. 466.-SUARSWOOD.
'l3G
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the courts of law) whether there shall be any costs at all. These costs, there.
fore, when given by the court to either party, may be looked upon as an aequisition made by the judgment of law.

CHAPTER
OF TITLE

XXX.

BY GIFT, GRANT, AND CONTRACT.

WE are now to proceed, according to the order marked out, to the discussion
of two remaining methods of acquiring a titlc to property in things personal,
which are much connected together, and answer in some measure to the conveyances of real estates; being those by gift or grant, and by contract: whereof
the former vests a property in possession, the latter a property in action.
VIII. Gifts then, or grants, which arc the eighth method of transferring personal
property, are thus to be distinguished from each other, that gifts are always gra.
tuitous, grants are upon some consideration or equivalent; and they may be
divided, with regard to their subject-matter, into gifts or grants of chattels real
and gifts or grants of .chattels personal. Under the head of gifts or grants of
chattels real, may be included all leases for years of land, assignments, and sur.
renders of those leases; and all the other methods of conveying an estate less
than freehold, which were considered in the twentieth chapter of the present
book, and therefore need not be here again repeated: though these very seldom
carry the outward appearance of a gift, however frcely bestowed; being usually
expressed to be made in consideration of blood, or natural affection, or of five
or ten shillings nominally paid to the grantor; and in case of leases, always,
reserving a rent, though it be but a pcpper-corn; any of which considerations
will, in the eye of the law, convert the gift, if executed, into a grant; if not
executed, into a contract.
*Grants or gifts, of chattels personai) are the act of transferring the ["'441
right and the possession of thcm; whereby one man renounces, and another man immediately acquires, all title and interest thcrcin; which may be
done either in writing, or by word of mouth,( a) attested by sufficient evidence,
of which the delivery of possession is the strongest and most essential. But
this conveyance, when merely voluntary, is somewhat suspicious; and is usually
construed to be fraudulent, if creditors or others become sufferers thereby. And,
particularly, by statute 3 Hen. VII. c. 4, all deeds of gift of goods, made in trust
(0) Perk.lS7.
1 A gift or grant of personal
property may be by parol. 31L & S. 7. But when an
assignment is for a valuable consideration, it is usually in writing, and, when confined
merely to personalty, is termed a bill of sale. An assignment or covenant does not pass
after acquired personal property, (5 Taunt. 212;) but where there has been a subsequent
change of new for old articles, and the assignment is afterwards set aside, it will in
general be left to a jury to say whether the new were not substituted for the old. In
general, there should be an immediate change of possession, or the assignment made
notorious; or creditors who were ignorant of the transfer may treat it as fraudulent and
, oid, on the ground that the grantor was, by his continuance of possession, enabled to
gain a false credit. Twyne's case, 3 Co. III See cases, Tidd, Prac, 8th cd. 1043, 10-14.
1 Camp. 333, 334. 5 Taunt. 212. As to the rotoriety of the sale, 2 B. & P. 5ll. 8 Taunt.
8~E 1 B. Moore, 189. If possession be taxen at any time before an adverse execution,
though long after the date of the deed, it seems it will be valid. 15 East, 21. An assignment to a creditor of all a party's effects, in trust for himself and other creditors, is
valid. 3 M. & S. 517. And, as a debtor may prefer one creditor to another, he may,. on
the eve )f an execution of one creditor, assign his property to another, so as to satisfy
the latter and leave the other unpaid. 5 T. R. 235. But an assignment made by way
of sale to a person not a creditor. in order to defeat an execution, will, if the purchaser
knew that. intention, be void, although he paid a. full price for the goods. 1 East, 51.
I Bnrr. 474.-CmTTY.
VOL.
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to the use of the donor, shall be void: because otherwise persons might be
tempted to commit treason or felony, without danger of forfeiture; and the
creditors of the donor might also be defrauded of their rights. And by statute
13 Eliz. c. 5, every grant or gift of chattels, as well as lands, with an intent to
defraud creditor" or others,(6) shall be void as against such persons to whom
such fraud would be prejudicial, but, as against the grantor himself, shall stand
good and effectual; and all persons partakers in, or privy to, such fraudulent
grants, shall forfeit the whole value of the goods, one moiety to the king, and
another moiety to the party grieved; and also on conviction shall suffer im prisomnent for half a year.'
A true and proper gift or grant is always accompanied with delivery of POI!'
session, and takes effect immediately ~ as if A. gives to B. 100l., or a flock of
sheep, and puts him in possession of them directly, it is then a gift executed in
the donee; and it is not in the donor's power to retract it, though ho did it.
without any consideration or recompense :(c) unless it be prejudicial to creditors;
or the donor were under any legal incapacity, as infancy, coverture, duress, or
the like; or if he were drawn in, circumvented, or imposed upon, by false pretences, ebriety, or surprise. But if the gift does not take effect, by delivery of
*44?] immediate possession, it is then not properly a gift, but a contract; *and
... this a man cannot be compelled to perform but upon good and sufficient
consideration; as we shall sec under our next division.
IX. A contract, which usually conveys an interest merely in action, is thus
defined :-" an agreement, upon sufficient consideration, to do or not to do a particular thing." From which definition there arise three points to be contemplated

c.) See 3 Rep. 82.

C·)

Jenk. 109.

2 In Clayt. 135 it was said that if A., being at York, /?ive his horse in London to I. S.,
the latter may have trespass without other possession, IF. N. B. 140. Perkins, 30,) and
that though, by the civil law, a gift of goods is not good without delivery, yet it is otherwise in our law. 1 Rol. R. 61. Vin. Abr. Gift. It was, however, recently determined
that, by the law of England, in order to transfer property hy gift there must be a deed
or instrument of gift, or there must be an actual delivery of the thing to the donee. 2
Bar. & Ald. 551.-CHITTY.
aAnd now, by the statute 17 & 18 Viet. e. 36, s, 1, bills of sale, which is the usual denomination of a grant of chattels personal, must be filed with the clerk of docquets
and judgments in the court of Queen's Bench within twenty-one days after the making
or giving them; otherwise any such grant will, as against assignees in bankruptcy or
insolvency, or creditors, be null and void.c-Ksaa.
The leading case on the construction of 13 Eliz. c. 5 is Twyne's case, (3 Rep. 81,) in
which it was decided that if the grantor be allowed to retain the possession it is a badge
of fraud. In the army of cases which have followed this leader, both in England nn.l
this country, there is in many respects great discordance, especially upon the important
question whether the retention of possession be per se and in law fraudulent, or whether it
be only an evidence of fraud to be submitted to the jury. In Edwards vs. Hnrben, (2 T.
R.58i,) the court of King's Bench laid down the principle emphatically, that if the
vendee took an absolute bill of sale to take effect immediately by the face of it, lind
agreed to leave the goods in the possession of the vendor for a limited time, such an
absolute conveyance, without the possession, was such a circumstance per se as made the
transaction fraudulent in point of law. It was admitted, however, that if the want of
immediate possession be consistent with the deed, as it was in Bucknal vs. Roiston (Free.
in Ch. 285) and Cadogan es, Kennet, (Cowp.432,) and as it is if the deed be conditional
and the vendee is not to have possession until he has performed the condition, the sale
was not fraudulent, for then possession accompanied lind followed the deed within the
meaning of the rule. 2 Kent's Com. 518. Chancellor Kent admits, however, that under
subsequent English decisions it has become difficult to determine when the circumstance
of possession not accompanying and following the deed is per se a fraud in the English
law, or only presumptive evidence of fraud resting upon the facts to be disclosed at the
trial. I subjoin a few leading American cases on this subject on both sides of the question. Holding that retention of possession is a fraud per se are Hamilton vs. Russell, 1
Cranch,309.
Clayton vs. Anthony, 6 Rand. 285. Laughlin vs. Ferguson, 6 Dana, 117.
Sibley tis. Hood, 3 Missouri, 290. Newland vs. Dews, B }!. Charlt. 386. Babb vs. Clemson, 10 S. & R. 41!J. Thornton VS. Davenport, 1 Seamm. 296. Contra, that it is evidence
of fraud for the jury, are Smith vs. Henry, 2 Bailey, S. C. Rep. 118. Muncy vs. Killough,
7 Yerger, 440. Bissell vs. Hopkins, 3 fJowen, 166.-SuARswooD.
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in all contracts: 1. The agreement i 2. The consideration; and 3. The thing to be
done or omitted, or the different species of contracts.
First then it is an agreement, a mutual bargain or convention; und therefore
there must at least be two contracting parties of sufficient abihty to make a
eon tract ; as where A. contracts with B. to pay him IDOL. and thereby transfers
a property in such sum to B. Whieh property is, however, not in possession,
':Jut in action merely, and recoverable by suit at law; wherefore it could not be
transferred to another person by the strict rules of tho antient common law;
for no chose in action could be assigned or granted over,(d) because it was
thought to be a great encouragement to litigiousness if a man were allowed to
make ovor to a stranger his right of going to law. But this nicety is now dis.
regarded: though, in compliance with tho antient principle, the form of assign.
ing a chose in action is in the nature of a declaration of trust, and an agreement
to permit the assignee to make use of tho name of tho assignor, in order to
recover the possession. And therefore, when in common acceptation a debt or
bond is said to be assigned over, it must still be sued in the original creditor's
name; the person to whom it is transferred being rather an attorney than an
assignee. But tho king is an exception to this general rule, for he might always
either grant or receive a chose in action by assignment :(e) and our courts of
equity, considering that in a commercial country almost all personal property
must necessarily lio in contract, will protect the assignment of a chose in action
as much as the law will that of a chose in possession.Ij")'
*This contract or agreement may be either express or implied. Ex- ['1<44:l
press contracts arc where the terms of the agreement are openly uttered
.
and avowed at the time of the making, as to deliver an ox, or ten loads of timbel', or to pay a stated price for certain goods. Implied arc such as reason and
justice dictate, and which therefore the law presumes that every man undertakes to perform. As, if I employ a person to do any business for me, or PQr
form any work; the law implies that I undertook, or contracted, to pay him as
much as his labour deserves. If I take up wares from a tradesman, without any
agreement of price, the law concludes that I contracted to pay their real value .
•t1nd there is also ono species of implied contracts, which runs through and is
unnexed to all other contracts, conditions, and covenants, viz., that if I Iail in
my part of the agreement, I shall pay the other party such dumagcs as he has
sustained by such my neglect or refusal. In short, almost all tho rights of peT·
Ronal property (when not in actual possession) do in great measure depend UpOh
contracts, of one kind or other, or at least might be reduced under some of'
them: which indeed is the method taken by the civil law; it having referred
the greatest part of the duties and rights, which it treats of, to the In-ad of
obligations ex contractu and quasi ex contractu.(g)
A contract may also be either executed, as if A. agrees to change horses wii.h
.8., and they do it immediately; in which case tho possession and the right are
transferred together: or it may bo executory, as if they agree to chango next
week; here the right only vests, and their reciprocal property in each other's
horse is not in possession but in action; for a contract executed (which differs
(0) Co. Lltt. 214.
(.) Dyer, SO. Bro. Abr. tit. chos« in action, 1 and 4.

(f) 3 P. Wm •• 199.
(.) Inst, 3,14,2.

, To this rule of the common law there are several exceptions. Bills of exchange by the
law-merchant may be transferred by endorsement and sued on by tho assignee, who ia
then called the endorsee; and the statute 3 & 4 Anne, c. !) places promissory nota on the
same footing. This statute was passed in consequence of the refusal of lord Holt (ill
Clesh vs. Martin, 2 Ld. Raym. 757) to yield to the custom which had sprung up among
merchants of treating promissory notes as negotiable in the same way as bills of exchange.
His lordship treated the attempt of the merchants with great indignation, saying "that
it proceeded from the opinionativeness of the merchants, who were endeavouring to set
the law of Lombard Street against the law of Westminster Hall." Drafts on ba...kers are
equally negotiable, Bills of lading constitute a fourth exception. These are transferred
by endu....ement; and not only is the property in the goods thereby passed to the endorsee, but also all righu of 8uit, and all the liabilaies of the original contractors, the shipper and the ship-owner. 18 & 19 Vict. c. lll.-KERR.
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nothing from a grant) conveys a chose in possession ; a contract executory conveys
only a csose in action.
Having thus shown the general nature of a contract, we are, secondly, to proceed to the consideration upon which it is founded; or the reason which moves
*444] the contracting party to *cnter into the contract. "It is an agreement;
upon sufficient consideration."
The civilians hold, that in all contracts,
either express or implied, there must be something given in exchange, something that is mutual or reciprocal.(h) This thing, which is the price or motive
of the contract, we call the consideration: and it must be a thing lawful in
itsclf, or else the contract is void. A good coneiderntion, we have before scen,(z)
is that of blood or natural affection between near relations; the satisfaction
accruing from which the law esteems an equivalent for whatever benefit may
move from one relation to another.(J) This consideration may sometimes, however, be set aside, and the contract become void, when it tends in its consequences to defraud creditors, or other third persons, of their just rights. But a
contract for any valuable consideration, as for marriage, for money, for work
done, or for other reciprocal contracts, can never be impeached at law; and, if
it be of a sufficient adequate value, is never set aside in equity; for the person
contracted with has then given an equivalent to rccompcnse, and is therefore aft
much an owner, or a creditor, as any other person.'
(4) In omniblU contract&1nu. nre fWmin.at", n-re innomi.
natis, permutaiio connneiur, Gram. I. 2, ~ U.

(f) Page 297.
(I) SHep. 83.

~If there be no fraud in the transaction, mere inadequacy of price would not be deemed,
even in equity, sufficient to vacate a contract. 10Yes. 292, 295. 1 Brid. Eq. D. 359. Nor
is mere folly without fraud a foundation for relief. 8 Price, 620. .And on the question
of executing an agreement, hardship cannot be regard cd, unless it amount to a degree
of inconvenience and absurdity so great as to afford judicial proof that such could not
be the meaning of the parties. 1 Swanst. 329. But if there be such an inadequacy as tu
show that the person did not understand the bargain he made, or that, knowing it, he
was so oppressed that he was glad to make it, this will show such a command over thu
grantor as may amount to fraud. 2 Bro. C. C. 167. 2 Bird. Eq. Dig. 55. .An action wan
brought on an agreement to pay for a horse a barley-corn a nail for every nail in tho
horse's shoes, and double every nail, which came to five hundred quarters of barley;
and, on a trial before Holt, C. J., the jury gave only the value of the horse, (1 Lev. 111;)
and in an action of assumpsit, in consideration of 28. 6d. paid and 41. 178. 6d. to be paid,
the defendant undertook to deliver two rye-corns next Monday, and double every succeeding Monday, for a year, which would have required t?e delivery of more rye than
was grown in all the world, on demurrer, Powell, J., said, that though the contract
was a foolish one, yet it would hold in law, and the defendant ought to pay something
for his folly; and the defendant refunded the 28. 6d. and costs. 2 Ld. Raym. 1164. This
seems to have been a vacating of the bargain as void, and a return for that reason of the
money received without consideration. See, further, 3 Chitty's Com. L. 158, 159. Bridgm.
index, tit. Inadequacy of Price or Consideration.c-Cmrrr.
In bonds, covenants, and instruments under seal, a consideration between tho partres
is implied conclusively. The seal imports it. .Avoluntary bond is both at law and in
equity a gift of the money. Such a bond must be postponed until creditors are paid: it is
fraudulent and void as to them, but it is always good against the party himself, and
against heirs, legatees, and others who stand in no higher equity. Sherk VII. Endress, 3
Watts & Sergo 255. Candor & Henderson's Appeal, 3 Casey, 119. Bills of exchange and
promissory-notes primll facie import consideration. .As between the original parties to
these instruments, they may be rendered ineffectual by proving want of consideration ;
though as to an endorsee or holder bona foil' in the usual course of business this is unII vailing.
In an ordinary parol contract, whether oral or written, the consideration must
Le averred in the plaintiff's declaration, and must either appear on its face, or be shown
affirmatively by him who seeks to recover on it.
A consideration may be briefly defined to be any benefit, delay, or loss to either party.
More fully, a consideration is something that is either a benefit to the party promising,
or some trouble or prejudice to the party to whom the promise is made. .Any damage
or suspension or forbearance of a right will be sufficient to sustain a promise,
It is not
essential that the consideration should be adequate in point of actual value. The law
does not weigh the quantum of consideration, having no means of deciding upon that
matter; and it would be unwise to interfere with the facility of contracting and the free
exercise of the judgment and will of the parties. The law allows them to be the sole
judges of the benefits to be derived from their bargain, provided there be n...incomne710
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'I'hese valuable considerations are divided by the civihans(k) into four spocies.
l. Do, ut des: as when I give money or goods, on a contract that I shall be repaid money or goods for them again. Of this kind are all loans of money upon
bond, or promise of repayment; and all sales of goods, in which there is either
an express contract to pay so much for them, or else tho law implies IL contract
to pay so much as they are worth. 2. The second species is, facio, ut facias.
as, when I agree with a man to do his work for him if he will do mine for mo,
or if two persons agree to marry together; or to do any positive acts on both
sides. Or, it may be to forbear on one side on consideration of something dono
on the other, as that in consideration A., tho tenant, will repair his house, D.,
the landlord, will not sue him for waste. Or, it may be for mutual forbearance
on both sides; *as, that in consideration that A. will not trade to Lis- [*445
bon, B. will not trade to Marseillcs ; so as to avoid interfering with each
other. 3. The third species of consideration is facio, ut des: when a man agrcos
to perform any thing for a price, either specifically mentioned, or left to the
determination of the law to set a value to it. As when a servant hires him
self to his master for certain wages or an agreed sum of money; hero the sorvant contracts to do his master's service, in order to earn that specific sum.
Otherwise, if he be hired generally; for then he is under an implied contract to
perform this service for what it shall be reasonably worth. 4. 1'he fourth
species is, do, ut facias: which is the direct counterpart of the preceding. As
when I agree with a servant to give him such wages upon his performing such
work: which, we see, is nothing clse but the last species inverted: for servus
facii, ut herus det, and herus dat, ut servus faciat.
A consideration of some sort or other is so absolutely necessary to the forming of a contract, that a nudum pactum, or agreement to do or pay Imy thing on
one side, without any compensation on the other, is totally void in law; and a
man cannot be compelled to perform it.(l)6 As if one man promises to give
another 100l., here there is nothing contracted for or given on the one side, and
therefore there is nothing binding on the other. And, however a man mayor
may not be bound to perform it in honour or conscience, which the municlpal
laws do not take upon them to decide; certainly those municipal laws will not
(i) Ff. 19,5, 5.

(I) Dr. and St. D. 2, c. 21.

tency to contract, and the agreement violates no rule of law. There is no case where
mere inadequacy of price, independent of other circumstances, has been held sufficient
tn set aside a contract between parties standing on equal ground and dealing with each
other without any imposition or oppression. Such an inequality as would amount to
fraud, and avoid the contract on that score, must be so strong and manifesf as to shock
the conscience and confound the judgment of common sense. Hind vs. Holdship, 2
Watts, 1O·t. Silvis vs. Ely, 3 Watts & Serg.428. This legal principle as to the extent
of consideration is in some measure practically modified by an equitable one, which
relieves the parties to a contract in equity wherever the consideration of it fails; as where
a contract was made upon the expectation of an actual benefit which has not been
realized, and that without the fault of the party seeking relief. Bellas vs. Hays, 5 Serg.
& R. 427. Miles vs. Stevens, 3 Barr, 21.-SHARSWOOD.
• This must be read as confined to simple contracts; for no consideration is essential to
the validity of a contract under seal, though in some cases creditors may treat voluntary
deeds without consideration, as fraudulent and invalid. 7 T. R. 477. 4 East, 200. 2 Sch.
& Ler. 228. Fonbl. Treat. Eq. 2d ed. 347, n. f. Plowd. 308, 309. 'fhe leading rule with
?espect to consideration is that it must be some benefit to the party by whom the promise
is made, or to a third person at his instance, or some detriment sustained, at the instance
of the party promising, by the party in whose favour the promise is made. 4 East, 455.
1 Taunt. 523. A written agreement, not under seal, is nudum pactum without consideration;
and a negotiable security, as a bill of exchange or promissory-note, carries with it pnlllil
facie evidence of consideration, which is binding in the hands of a third party, to whom
it has been negotiated, but may be inquired into between the immediate parties to the
bill, &J. themselves. The consideration for a contract, as well as the promise for which
it is giVf;n,must also be legal. Thus, a contract for the sale of blasphemous, obscene, or
libellous prints, or for the furtherance of immoral practices, or contrary to public policy,
ur detrimental to the rights of third parties, or in contravention of the statute law, in all
tnese cases the considerations aro invalid and the contracts void. See 3 Chitty's Com.
Law, li3, et Scq.-CllITTr.
•
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compel the execution of what he had no visible inducement to engage for: and
therefor» our law has adopted(m) the maxim of the civil law,(n) that ex nuac
pacto nOll oritur actio. But any dcgree of reciprocity will prevent the pact from
being nude: nay, even if the thing be founded on a prior moral obli~ation, (ae
a promise to pay a just debt, though barred by tho statute of Iimitatlons.) it ilf
no longer nudum pactum.' And as this rule was principally established, to avoid
the inconvenience that would arise from setting up mere verbal promises, fOJ
"'446] which no good reason could *be assigned,(o) it therefore docs not hole
in some cases, where such promise is authentically proved by written
documents. For if a man enters into a voluntary bond, or gives a promissory
note, he shall not bo allowed to aver tho want of a consideration in order to
evade the payment: for every bond from the solemnity of tho instrument,(p)
and every note from the subscription of the drawer,(q)8 carries with it an internal evidence of a good consideration. Courts of justice will therefore support
them both, as against the contractor himself; but not to the prejudice of
creditors, or strangers to the contract.
W 0 are next to consider, thirdly, the thing agreed to be done or omitted. " A
contract is an agreement, upon sufficient consideration, to do or not to do a par·
iicular thing." The most usual contracts, whereby the right of chattels personal
Bro. Abr. tit. ddie; 19. Salk. 129.
(a) Cod. 2, 3, 10, Rod 5,14,1.
(oJ PI01l'd. 308, 309.

(M)

(,,) Hardr, 200. 1 Ch. R. 151.
(OJ Ld. Raym. 100.

--------------------------------------------------------------------"'here a man is under a moral obligation which no court of law or equity can enforce,
7

and promises, the honesty and rectitude of the thing is a consideration. As if a man
promise to pay a just debt, the recovery of which is barred by the statute of limitations;
or if a man, after he comes of age, promise to pay a meritorious debt contracted durir.g
his minority, but not for necessaries; or if a bankrupt, in affluent circumstances after
his certificate, promise to pay the whole of his debts; or if a man promise to perform II
secret trust, or a trust void for want of writing by the statute of frauds. In such and
many other instances, though the promise gives a compulsory remedy where there was
nono before, either in law or equity, yet, as the promise is only to do what an honest
man ought to do, the ties of conscience upon an upright man are a sufficient consideration. Ld. Manefleld, Cowp. 290. These are the words of lord Mansfleld : but perhaps
the promise would only be obligatory in the three first instances. How far moral obligation is a legal consideration, see a learned note to the reports by Messrs. Bosanquet
and Puller, 3 vol. p. 249. But if a bankrupt after obtaining his certificate, an infant
after coming of age, or any person where the demand is barred by the statute of Iimitations, promise to pay a prior debt when he is able, it has been held that this is a eonditional promise, and that the plaintiff must prove the defendant's ability to pay. 2 Hen.
BIa. 116. See further, on this subject, 3 vol. Ch. C. L. 72.-CURISTUN.
8 :hII'.Fonblanque, in his discussion of the subject of consideration referred to in the
last note but one, has taken notice of this inaccuracy. He sals-what certainly is fully
established-that
the want of consideration cannot be averred by the maker of a note
if the action be brought by an endorsee; but if the action be brought by the payee, the
want of consideration is a bar to the plaintiff's recovering upon it. 1 Stra, 674. Bull.
N. P.274. 1 B. & P. 651. 2 Atk. 182, and Chitty 011 Bills, 68. An endorsee who has
given full value for a bill of exchange may maintain an action both against him who
drew it and him who accepted it, without any consideration. 4 T. R. 339, 471. .:i J::Sp.
Rep. li8. 3 Esp. Rep. 46. The most important authority respecting the consideration
of' written contracts is the case of Rann vs. Hughes before the house of lords, in which
lord chief-baron Skynner delivered the unanimous opinion of the judges that an ad
rninistratrrx was not bound by a written promise to pay the debt of her intestate out of
her own property. See it reported in 7 T. R. 350. In that case, the chief-baron said
that "all contracts are by the laws of England distinguished into agreements by specialty
lind agreements by parol; nor is there any such third class as some of the counsel have
endeavoured to maintain,-as contracts in writing. If they be merely written, and not
specialties, they are parol, and a consideration must be proved.'
He observed that the
words of the statute of frauds were merely negative; and that executors and administrators should not be liable out of their own estates, unless the agreement upon which
the action was brought, or some memorandum thereof, was in writing, and signed by
the party. But this does not prove that the agreement was still not liable to be tried
and judged of as all other agreements merely in writing are by the common law, and
does not prove the converse of the proposition, that when in writing the party must be
.t all events liable.-CuRISTIA..
x,
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may be acquired in the laws of England, are, 1. That of sale or exshanqe. 2
That of bailment. 3. That of hiring and borrowing. 4. That of debt.
1. Sale, or exchange, is a transmutation of property from one mnn to nnotl.or
in consideration of some prico or recompcnse in value : for thero is no SdlU
without a recompense: there must QO quid pro quo.(r) If it be n commutation
of goods for goods, it is more properly an exchange; but if it be a transferring
of goods for money, it is called a sale; which is a method of exchange introduced for the convenience of mankind, by establishing a universal medium,
which may be exchanged for all sorts of other property; whereas if ~oods were
only to be exchanged for goods, by way of barter, it would be difficult to adjust
tho respective values, and the carriage would bo intolerably cumbersome. .All
civilized nations adopted therefore vory early tho uso of money; for we find
Abraham giving" four hundred shekels of silver, current money with tho merchant," for the field of Maohpelah ;(s) though the practice of exchange still subsiets among several of tho savage nations. But with regard to the law of
*sales and exchanges, there is no difference. I shall therefore treat of [*447
them both under the denomination of sales only; and shall consider thoir
forco and offect, in tho first place where tho vendor hath in himself, and secondly
where ho hath not, the property of tho thing sold.
Whero the vendor hath in himself' the property of the goods sold, he hath
tho liborty of disposing of them to whomsoever ho pleases, at any time, and in,
any manner; unless judgment has been obtained against him for a dobt or
damages, and the writ of execution is actually dolivered to the shoriff. For then,
by the statute of' frauds,(t) the sale shall be looked upon as fraudulent, and tho
property of tho goods shall bo bound to answer tho debt, from tho time of
dolivoring tho writ. Formerly it was bound from tho teste, or issuing of the
writ,(u) and any subsequent sale was fraudulent; but tho law was thus altered
in favour of purchasers, though it still remains the same botwcen the parties;
and therefore if a defendant dies after tho awarding and beforo tho delivery
of the writ, his goods arc bound by it in the hands of his cxecutors.ru)"
If a man agrees with ::.nother for goods at a certain price, he may not carry
them away before he hath paid for them; for it is no sale without payment,
unloss tho contrary be expressly agreed. And therefore, if tho vendor says the
prico of a beast is four pounds, and tho vendee says ho will givo four pounds,
tho bargain is struck; and they neither of them arc at liberty to bo off, provided immodiate possession be tendered by the other sido. But if neither tho
money be paid, nor the goods delivered, nor tender made, nor any subsequent
agreement be entered into, it is no contract, and the owner may dispose of tho
goods as he pleuses.(w)1o But if any part of the price is paid down, if it be but a
(r) !\oy's Max. c. 42.
(I) Gen. xxul, 16.
(I) 29 Oar, II. c. 3.

(~) 8 Rep. 171. 1 )Iod. 188.
(.) Comb. 33. 12 )Iod. 5. 7 )Iod. 95.
(-) lIob. 41. Noy'. llax. c. 42.

9 If two writs are delivered to the sheriff on the same day, he is bound to execute the
first which he receives; but if he levies and sells under the second, the sale to a vendee,
without notice of the first, is irrevocable, and the sheriff makes himself answerable to
both parties. 1 Salk. 320. 1 T. R. 729.-CURISTUN.
10 The authorities cited do not support this sentence.
It is true that there is no right
In the vendee to recover possession of the goods without payment or tender of the price;
but that is another thing from saying there is no contract. Nor is what follows true,that, independently of the statute of frauds, part payment or earnest is necessary in
such a case to bind the bargain. The statute 29 Car. II. ch. 3, s. 17 (the provisions of
which prevail in most of the United States) declares that no contract for the sale of
goods for the price of lOt. or upwards shall be good, except the buyer shall accept part
of the goods so sold and actually receive the same, or give something in earnest to bind
he bargain or in part payment, or unless some note or memorandum in writing of the
bargain be made and signed by the parties to be charged, or their agents thereunto lawfully authorized. It is true that, if nothing of this kind takes place, it is no contract
and the owner may dispose of his goods as he pleases. But at common law, when the
terms of sale are agreed on and the bargain is struck, and every thing that the seller
has to do with the goods is complete, the contract of sale becomes absolute as between
the parties without actual payment or delivery, and the property and the risk of acci
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perm y, or any portion of the goods delivered by way of earnest, (which the civil
"'4-18J law calls arrha, and interprets to be <emptionis uenditionis *rnntracta
argumentum,")Cx) the property of the goods is absolutely bound by it;
and the vendee may recover the goods by action, as well as the vendor may the
price of tuem.(y)11 And such regard does the law pay to earnest as I1U evidence
of a contract, that, by the same statute, 29 Car. II. c. 3, no contract for the sale
of goods, to the value of 10l. or more, shall be valid, unless the buyer actually
receives part of the goods sold by way of earnest on his part; unless he gives
part of the price to the vendor by way of earnest to bind the J:argain, or in
part of payment; or unless some note in writing be made and signed by the
party, or his agent, who is to be charged with the contract. AnJ with regard
to goods under the value of 10l. no contract or agreement for the sale of them
shall be valid, unless the goods arc to be delivered within one year, or unless the
contract be made in writing, and signed by the party, or his agent, who is to
be charged therewith."
Antiently, among all the northern nations, shaking
of hands was held necessary to bind the bargain; a custom which we still
retain in many verbal contracts. A sale thus made was called hand-sale, "venditio per mutuam manuum complexionem ;"(z) till in process of time the same word
was used to signify the price or earnest, which was given immediately after the
shaking of hands, or instead thereof.
As soon as the bargain is struck, the property of the goods is transferred to
the vendee, and that of the price to the vendor; but the vendee cannot take the
goods until he tenders the price ag-reed on.(aY3 But if he tenders the money to
Co) Inst. 3, tit. 24.
(.) Xo;y, Ibid.

(I)
(0)

Stiernbook tk jure aotJt.l. 2, Co 5.
IIob • .n.

dent to the goods vest in the buyer. 2 Kent's Com. 492. The sale is complete when
the terms are either certainly fixed or a rule adopted from which they can be ascertained
by measurement or calculation, and when the subject-matter of the sale is definitively
and certainly ascertained and distinguished. A sale is defined to be a transmutation of
property from one man to another in consideration of some price or recompense in
value. 'Vhen the name of the vendee is written, by his direction or by the direction of
his agent, on the articles sold, or the goods are made up to be delivered, or are otherwise separated from a larger quantity of goods of which they formed a part, with a view
to deliver, or when the vendee, by the consent of the vendor, deals with the property
as his own, it has been construed to be evidence of a delivcry so as to enable the vendor
to maintain an action for the price, as of goods actually sold and delivered. A man,
buying a hat, selects the article which suits him. It is put aside; but, for some reason,
it is inconvenient for him to take it with him. He is to send for it, or the vendor is to
send it to his lodgings. From that moment there is a change of property: the bargain
is complete, and the vendee becomes the owner. Rogers, J., in Parker vs. Donaldson,
2 Watts & Sergo 9. Smyth vs. Craig, 3 Watts & Sergo 14. Scott vs. Wells, 6 ibid. 357.SU.\RSWOOD.
11 The property does not seem to be absolutely bound by the earnest; for lord Holt has
laid down the following rules,-viz., "That, notwithstanding the earnest, the money
must be paid upon fetching away the goods, because DO other time for payment is appointed; that earnest only binds the bargain and gives the party a right to demand;
but then a demand without the payment of the money is void; that, after earnest given,
the vendor cannot sell the goods to another without a default in the vendee; and, therefore, if the vendee does not come and pay and take the goods, the vendor ought to So)
and request him; and then, if he does not come and pay and take away the goods in a
convenient time, the agreement is dissolved, and he is at liberty to sell them to any
other person." 1 Salk. 113. See 3 Camp. 426.-CHRISTIAN.
12 And this enactment
is, by lord '.J.lenterden's act, (9 Geo. IV. C. 14,) extended to all
contracts for the sale of goods of the value of lOt. sterling or upwards, notwithstanding
the goods may be intended to be delivered at some future time, or may not, at the time
of the contract, be actually made, or provided, or ready for delivery, or some act may be
requisite for the making or completing thereof or rendering the same fit for delivery.- .

KERR.
13 When, however, the sale is complete and the title vested in the buyer, it is still ill
the power of the seller to reclaim the possession of the goods in case of the insolvency
of the purchaser, provided they have not come to his actual possession. This is called
the vendor's right of stoppage in transitu. It does not proceed upon the ground'of rescindin~ the contract,
It assumes its existence and continuance; and, as a consequence, the
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tho vendor, and he refuses it, the vendee may seize the goods, or have an action
Against the vendor for detaining them. And by a ro~ular sale, withont delivery,
the property is so absolutely vested in the vendee, that if A. sells a horse to B
for 10l., and B. pays him earnest, or signs a note in writing of the bargain, and
afterwards, before the delivery of the horse, or monoy paid, the horse dies in the
vendor's custody, still he is entitled to the money, bccnuso by tho *con- [*.149
tract the pruperty was in the vondee.(b) Thus may property in goods
he transferred by sale where the vendor hath such property in himselt.v
But property may also in some cases be trans/erred by sale, though the vendor hath none at all in the goods; for it is expedient that the buyer, by taking
proper precautions, may at all events be secure of his purchase; otherwise all
commerce between man and man must soon be at an end. And therefore the
general rule of law is,(c) that all sales and contracts of any thing vendible, in
fairs or markets overt, (that is, open.) shall not only be good between the parties,
but also be binding on all those that have any right or property therein. And
for this purpose, the Mirror informs us,( d) were tolls established in markets,
viz., to testify the making of contracts; for c\-cry private contract was discountenanced by law: insomuch that our Saxon ancestors prohibited tho sale
of any thing above t~lCvalue of twenty pence, unless in open market, and
directed overy bargain and sale to be contracted in tho proscnce of credible
witnesses.(e) Market overt in the country is only held on tho special days
provided for particular towns by charter or prescription; but in London every
day, except Sunday, is ruarket-day.(f)
The market-place, or spot of ground
set apart by custom for the sale of particular goods, is also in tho country the
only market overt ;(g) but in London every shop in which goods are exposed
publicly to sale, is market overt, for such things only as tho owner profosscs to
trade in.(h) But if my goods are stolon from me, and sold, out of market.
overt, my property is not altered, and I may take them wherever I find them.
(6) Noy, Co 42.
(') 2 Inst, i13.
(4) C.I. ~3.
(.) LL.1::tM. 10, 12. LL. Fadg. Wilk. 180.

V) Cro. Jac. 68.
(v) God~. 131.
(A) 5 Rep. 83.

12 Mod. 621.

vendee or his assignees may recover the goods on payment or tender of the price, nutwithstanding they have been stopped, and the vendor may suo for and recover the price,
notwithstanding the stoppage, provided he be ready to deliver the goods upon payment.
If he has been paid in part, he may exercise the right for the balance. There must be
actual payment of the whole price before the right to stop in tramitu, in case of failure
of the veildee. ceases. Though a bill or note has been taken and endorsed away for the
price, even that will not destroy the right. This right is so strongly maintained that
whilo the goods are on the transit and the insolvency of tho vendee occurs. the vendor
may seize and take them by any means not criminal. It is not necessary, however, that
he should obtain actual possession before they come to the hands of the vendee: nor IS
there any specific form requisite in which to exercise the right. A demand of the good»
of the carrier, or notice to him to stop the goods, or an assertion of the vendor's right
by an entry of the goods at the custom-house, or a claim made to the possessor whoever
he may happen to be, is equivalent to an actual stoppage of the goods, and vests the
vendor with the right to recover possession. Hodgson tw. Loy, 7 T. R. 445. Kymer vs.
Sawercroppv I Camp. 109. Feise es, Wray, 3 East, 93. Newhall us. Vargas, 13 Maine,
93. 2 Kent's Com. 541.-Su.\RSWOOD.
Ii By the custom of merchants, which is part of the lex mercatori.z, a bill of lading i.
transferable by endorsement, and by this endorsement the right of property in tho goods
passes to tho endorsee. The consignor of the goods has a right to stop tho goods in
transitu upon the Insolvency or bankruptcy of the consignee; but he cannot do ;;0
against an assignee for value of the bill of lading, who had no notice of the insolvency,
Liekbarrow va. Mason, 2 T. R. 683. This doctrine is at variance with the general principle of our law, which does not permit anyone to transfer a greater right than he has
himself,
And here I may add that, by the statuto 18 & 19 Vict. C. Ill, S. 3, it is enacted tha,
every consignee named in a bill of lading, and every endorsee of a bill of lading, to whom
the property therein mentioned shall pass upon or by reason of such consignment or
endorsement, shall have transferred to and vested in him all rights of suit, and be subject to the same liabilities in respect. of such goods as if tho contract contained in the
bill of lading had been made with himself-c-Kaan.
146
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A.nd it is expressly provided by statute 1 Jae. I. c. 21, that the sale of any goods
wrongfully taken, to any pawnbroker in London, or within two miles thereof,
uhall not alter the property; for this, being usually a clandestine trade, is therefore made an exception to the genoral rule. And even in market overt, if the
goods be the property of tho king, such sale (though regular in all other respects)
*450] *will in no case bind him; though It binds infants, feme-coverts, idiots,
and lunatics, and men beyond sea or in prison: or if the goods be stolon
from a common person, and then taken by the king's officer from the felon, and
sold in open market; still, if the owner has used due diligence in prosecuting
the thief to conviction, he loses not his property in the goOdS.(l)15 So likewise,
if the buyer knoweth the property not to be in the seller; or there be any other
fraud in the transaction; if he knoweth the seller to be an infant, or feme-covert
not usually trading for herself; if the sale be not originally and wholly made in
the fair or market, or not at the usual hours; the owner's property is not bound
thereby.(j)
If a man buys his own goods in a fair or market, the contract of
sale shall not bind him so that he shall render the price: unless the property
had been previously altered by a former sale.(k) And notwithstanding uny
number of intervening sales, if the original vendor, who sold without having
the property, comes again into possession of the goods, the original owner may
take them, when found in his hands who was guilty of the first breach of justice.(l) By which wise regulations the common law has secured the right of
the proprietor in personal chattels from being divested, so far as was consistent
with that other necessary policy, that purchasers, bona fide, in a fair, open, and
regular manner, shall not be afterwards put to difficulties by reason of the pro.
vious knavery of the seller.
But there is one species of personal chattels in which the property is not
easily altered by sale without the express consent of the owner; and those nru
horses.(m) For a purchaser gains no property in a horse that has been stolen,
unless it be bought in a fair or market overt, according to the direction of the
statutes 2 P. & ]\L c. 7, and 31 Eliz. c. 12. By which it is enacted, that the
horse shall be openly exposed, in the time of such fair or market, for one
whole hour together, between ten in the morning and sunset, in the public place
used for such sales, and not in any private yard or stable; and afterwards
*451] brought by both the vendor and vendee to the book-keeper of such fair
or market, that toll be paid, if any *be due, and, if not, one penny to
the book-keeper, who shall enter down the price, colour, and marks of the
norse, with the names, additions, and abode of the vendee and vendor; the
latter being properly attested.
Nor shall-such sale take away the property of
the owner, if within six months after the horse is stolen he puts in his claim
before some marristrate where the horse shall be found; and within forty days
more proves sucIl his property by the oath of two witnesses, and tenders to the
person in possession such price as he bona fide paid for him in market overt.
But in case anyone of the points before mentioned be not observed, such salo
is utterly void; and the owner shall not lose his property, but at any distance
of time may seize or bring an action for his horse, wherever he happens to find
bim.
By the civil lawen) an implied warranty was annexed to cvery sale, in respect.
to the title of the vendor; and so too, in our law, a purchaser of goods and
chattels may ha-ve a satisfaction from the seller, if be sells them as his own and
<,> Bacon's Use ofthe Law, 158.
<I> 1 Inst. 713-

(,> 2 IIl8t. 713, 714(i>

Perk. ~ 93.

(-> 2 Jnst. 719.

(-) Ff. 21, 2, 1.

15 To encourage the prosecution of offenders, it is enacted, by the 57th section of the
statute of 7 & 8 Geo. IV. c. 2!l, that the owner of stolen property, prosecuting the thief
or receiver to conviction, shall have restitution of his property, with an exception as to
securities or negotiable instruments which have been transferred bona fide, for a just and
valuable consideration, without any notice or without any reasonable cause to suspect
that the same had by any felony or misdemeanour been stolen, tak ..:;, obtained, or COD
l'erted.-CHITTY.
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the title proves deficient, without any express warranty for that purposo ~o)
But with regard to the goodness of the wares so purchased, tho vendor is not
bound to answer: unless ho expressly warrants them to bo sound and good,(pY'
or unless he knew them to be otherwise, and hath used any art to disguise
them,(q) 01" unless they turn out to be different from what ho represented them
to the buyer."
(0)

Cro. Jae. 414. 1 Roll. ALr. 90.

(p)

F. X. D. W.

(I)

2 Roll. Rep. 5.

16 In the case of Jones vs. Bright, [decided in tho court of Common Pleas in Easter
Term last. but not yet reportcd,) the plaintiff, a ship-owner, sued the defendant, a manuf:.cturer of copper, on an implied warranty, on a sale of copper for sheathing tho plaintiU·'s vessel, that the copper was reasonably fit and prop or 10r tho purposo for which it
was sold, It appeared by the evidence that, in consequence of some Impropcr treatment
in the manufacture, by which the copper had imbibed too great a portion of oxygen, ita
decay was materially accelerated, it being thereby rendered less capable of resisting the
action of the salt water. Best, C. J., left it to the jury to say whether the decay of the
sheathing were produced by intrinsic or extrinsic causes, The jury found that its decay
arose from some inlriM/c defect in the quality. The court, after argument in bane, held
the defendant liable, and said that a person who sells goods manufactured by himself, knowing the purpose for which they are to be used by the purchasor, Impliedly warrants that
they are reasonably fit and proper for that purpose, and is answerable for latent defects,
inasmuch as, being the maker, he has tho means of ascertaining and guarding against
those defects, whereas the purchasor must necessarily be altogether ignorant of thom.-

CHITTY.
11 There is an inaccuracy in this statement of the law.
The vendor, in general, is nol
bound to answer when the goods turn out to be different in quality merely from what
he represented them to the buyer, unless he made such representation fraudulently,
knowing it to be false. Chandler es, Lopus, Cro, Car. 4. It has been held in Pennsylvania that there is an implied warranty that the article is what it is sold for,-tho article
it is represented to be; and that even though the sale be by sample. Thus, where a person sold an article as blue paint, and it was so described in the bill of parcels, it was held
to amount to a warranty that the article delivered should be blue paint, and not a dillerent article. Borrekins vs. Bevans, 3 Rawle, 23. Fraley vs. Bispham, 10 Barr, 320. It is
well settled with regard to the quality of goods that the vendor is not answerable unless
he expressly warrant them, or there has been a false and fraudulent representation or
affirmation of a quality known by the vendor to be false. Jackson vs. Wetherill, 7 Sorg
& Rawle, 482. The rule is expressed by the phrase caveat emptor,-let
tho buyer beware.
His eyes are his markot. And though the seller is answerable to tho buyer that tho
article sold shall be in specie the thing for which it was sold, yet if there be only n par
tial adulteration, which does not destroy the distinctive character of the thing, the buyer
is bound by his bargain; and in doubtful cases there is no practical test but that of its
being merchantable under the denomination affixed to it by the seller. Jennings VS.
Gratz, 3 Rawle, 168. In Massachusetts it seems to be settled that on a sale of goods with
1\ bill of parcels describing or clearly designating the goods sold, there is a warranty that
the goods are as described or designated in the bill. Heashun vs. Robins, 9 Metcalf,
86. Still, a bare representation and no warranty will not afford an action, if the vendor
believes the representation to be true in part. Stone VS. Denney, -l Metcalf 151. The
New York case maintains the general rule of caveat emptor, except where there is a warranty or fraud. Seixas vs. 'Vood, 2 Caine's Rep. 48. 'VeIsh vs. Carter, 1'" endell, 185.
Hart vs. Wright, 17 Wendell, 267. There are some cases in that State which hold to an
implied warranty that the article is merchantable. Gallagher vs. Waring, 9 Wendell, 20.
The recent English cases of Gray vs. Cox, 4 Barnw. &; Cressw. 108, Jones vs, Bright, 5
Bingh. 533, and Shepherd vs. Pybus, 3 Mann. & Gr. 868, give countenance to the same
doctrino.
But the rule of caveat emptor fitly applies only where the article was equally open to
the inspection and examination of both parties, and the purchasor relied on his own
information and judgment without requiring any warranty of the quality; and it does
not apply to those cases where tire purchaser has ordered goods of a certain character,
or goods of a certain described quality are offered to sale without being open for examination, and when delivered they do not answer the description directed or given in the
contract. If the article he sold by sample, and it be a fair specimen of the article, and
there be no deception or warranty on the part of the vendor, the vendee cannot ob'ect
on the score of the quality. It amounts to an implied warranty that the article is in
bulk of the same kind and equal in quality with the sample. If the article should turn
out not to be merchantable from some latent principle of inferiority in the sample, as
well as in tho bulk of the commodity, the seller is not responsible. The only warrant)
is that the whole quantity answers to the sample. 2 Kent's Com. 481.-SU.l.RSWOOD.
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2. Bailment, from the French bailler, to deliver, is a delivery ;:,fgoods in trust,
upon a contract, expressed or implied, that the trust shall be faithfully executed
on the part of the bailee. As if cloth be delivered, or (in our legal dialect) bailed,
to a tailor to make a suit of clothes, he has it upon an implied contract to render
it again when made, and that in a workmanly manner.(r)
If money or goods
be delivered to a common carrier to convey from Oxford to London, he is under
a contract in law to pay, or carry them, to the person appointed.(s)
If a horso,
or other goods, be delivered to an Innkeeper or his servants, he is bound to keep
*159] *tLem safely, and restore them when hi.: guest leaves the house.p') If
.... a man takes in a horse, or other cattle, to h'1.·azeand depasture in his
grounds, which the law calls agistment, he takes them upon an implied contract
to return them on demand to the owner.(u)
If a pawnbroker receives plate or
jewels as a pledge, or security, for the repayment of money lent thereon at a
day certain, he has them upon an express contract or condition to restore them,
if the pledger performs his part by redeeming them in due time :(w) for the due
execution of which contract many useful regulations are made by statute 30
Geo. II. c. 24. And so if a landlord distrains goods for rent, or a parish officer
for taxes, these for a time are only a pledge in the hands of the distrainors, and
they are bound by an implied contract in law to restore them on payment of
the debt, duty, and expenses, before the time of sale: or, when sold, to render
back the overplus.
If a friend delivers any thing to his friend to keep for him,
the receiver is bound to restore it on demand j and it was formerly held that in
the mean time he was answerable for any damage or loss it might sustain,
whether by accident or otherwise j(x) unless he expressly undertook(y) to keep
it only with the same care as his own goods, and then he should not be answerable for theft or other accldents.
But now the law seems to be settled,(z) that
such a general bailment will not charge the bailee with any loss, unless it happens by gross neglect, which is an evidence of fraud: but, if he undertakes
specially to keep the goods safely and securely, he is bound to take the same
care of them as a prudent man would take of his own.(a)
In all these instances there is a special qualified property transferred from the
*453
bailor to the bailee, together with the possession. It is not an absolute
] property, because of his *contract for restitution j the bailor having still
left in him the right to a chose in action, grounded upon such contract. And, on
account of this qualified property of the bailee, he may (as well as the bailor)
maintain an action against such as injure or take away these chattels.
The
tailor, the carrier, the innkeeper, the agisting farmer, the pawnbroker, the distrainor, and the general bailee, may all of them vindicate, in their own right,
(r) 1 Vern. 268.
(I) 12lIod. 4~2.
('I Cro. Ehz, G22.
(0) Cro, Car. 271.
W)CrOo Jac. 2-15. Yeh.178.
Co. Litt. 59.
{I)
.)4 Itep, 84.

Lord Itaym. 900. 12 Mod. 487.
Dy tho law. of Sweden the depositary or bailee or
Is Dot bound til resntutlon in c.ase of accident by tire
or then, provlded bis own goods perished in tho same
manner; "jura tntna. nmtra,U Bays Stiemhook, "dolUllI
pTlUumunt, .i una non perea,1l." JJe jure Sueon; l. 2, c.6.
(I)
(a)
goods

The following distinctions seem peculiarly referable to the sale of horses. If the purchasor gives what is called a sound price,-that is, such as, from tho appearance and
nature of the horse, would be a fair and full price for it,-if it were in fact free from
blemish and vice, and he afterwards discovers it to be unsound or vicious, and returns
it in a reasonable time, he may recover back the price he has paid in an action against
the seller for so much money had and received to his use, provided he can prove the
Rellerknow of the unsoundness or vice at the time of the sale; for the concealment of
such a material circumstance is a fraud which vacates the contract.
But if a horse is sold with an express warranty by the seller that it is sound and freo
from vice the buyer may maintain an action upon this warranty or special contract without retu~ing the horse to the seller, or without even giving him notice of the unsoundness or viciousness of the horse. Yet it will raise a prejudice against the buyer's evi
dence if he does not give notice within a reasonable time that he has reason to be dissatisfied with his bargain. H. Bln.l7.
Tne warranty cannot be tried in a general action of assumpsit to recover back the price
of the horse. Cowp. 819. In a warranty it is not necessary to show that the seller
;'new of the horse's imperfections at the time of the sale.-CHRIsTIAN.
1.18
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this their possessory interest, against any stranger or third pcrson (b) For
bcing responsible to the bailor, if the goods are lost or damaged by his wilful
default or gross negligence, or if he do not deliver up the chattels on lawful
demand, it is therefore reasonable that he should have a right of action against
all other persons who may have purloined or injured them; that he may always
be ready to answer the call of the bailor.
3. Hiring and borrowing are also contracts by which a qualificd property
may be transferred to the hirer or borrower: in which there is only this diflerence, that hiring is always for a price, or stipend, or additional recompense:
borrowing is merely gratuitous. But the law in both eases is the same." They
are both contracts, whereby the possession and a transient property is trans
ferrod for a particular time or use, on condition to restore the goods so hired or
borrowed as soon as the time is expired or use performed; together with tho
price or stipend (in case of hiring) either expressly agreed on by the parties, or
left to be implied by law according to the value of the service. By this mutual
contract, the hirer or borrower gains a temporary property in the thing hired,
accompanied with an implied condition to use it with moderation, and not to
abuse it; and the owner or lender retains a reversionary interest in tho same,
and acquires a new property in the price or reward. Thus if a man hires or
borrows a horse for a month, he has the possession and a qualified property
therein during that period; on the expiration of which his qualified property
determines, and the owner becomes (in case of hiring) entitled also to the price
for which the horse was hired.(c)
*There is one species of this price or reward, the most usual of any, [*4 - -1
but concerning which many good and learned men have in former times
o
very much perplexed themselves and other people, by raising doubts about its
legality in foro conscientire. That is, when moncy is lent on a contract to receive
not only the principal sum again, but also an increase by way of compensation
for the use; which generally is called interest by those who think it lawful, and
usury by those who do not so. For the enemies to interest in general make no
distinction between that and usury, holding any increase of money to bo indefensibly usurious. And this they ground as well on the prohibition of it by tho
Jaw of Moses among the Jews, as also upon what is said to he laid down by
Aristotle,( d) that money is naturally barren, and to make it breed money is proposterous and a perversion of the end of its institution, which was only to 8e]"\'0
the purposes of exchange and not of increase. Hence the school divines have
bra nded the practice of taking interest, as being contrary to the divine law both
natural and revealed; and the canon law(e) has proscribed the taking any tho
least increase for the loan of money as a mortal sin.
But, in answer to this, it hath been observed, that the Mosaieal precopt was
clearly a political, and not a moral, precept. It only prohibited the Jews from
taking usury from their brethren the Jews, but in express words permitted
them to take it of a stranger :(f) which proves that the taking of moderato
usury, or a reward for the use, for so tho word signifies, is not malum in se; since
it was allowed where any but an Israelite was concerned. And us to the reason
supposed to be given by Aristotle, and deduced from the natural barrenness of
money, the SUIDemay with equal force be alleged of houses, which never breed
houscs; and twenty other things, which nobody doubts it is lawful to make
profit of, by letting them to hire. And though money was originally used only
fo.r the purposes of exchange, yet the laws of any stnte *may be well [*45justified in permitting it to be turned to the purposes of profit, if the
;l
(') 13 Rep. 69.
(.) Yelv. 172. ern. Jac. 236.
l. 1, c. 10. Th,s passage hath been suspected to
be spurious.

(.) Decretal. I. s, til. 19.
(f) Deut. xxiIi. 20.

(4) Potu,

18 The learned commentator
has here followed lord Holt, who has treated a commv
datum and locatio without distinction.
Lord Raym. 916. But this seems to he properly
corrected by Sir W. Jones, (85;) who concludes that the hirer of a thing is answerable
only for ordinary neglect, but that a gratuitous borrower is responsible even for slight
negligence. lb. 120.-CURISTU x,
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convenience of society (the great end for which money was invented) shall
require it. And that the allowance of moderate interest tends greatly 1.0 tho
benefit of the public, especially in a trading country, will appear from that
gcncrally acknowledged principle, that commerce cannot subsist without mutual
and extensive credit. Unless money therefore can be borrowed, trade cannot
be carried on j and if no premium were allowed for the hire of money, few per.
sons would care to lend it; or at least the ease of borrowing at a short warning
(which is the life of commerce) would be entirely at an end. Thus, in the dark
ages of monkish superstition and civil tyranny, when interest was laid under a
total interdict, commerce was also at its lowest ebb, and fell entirely into the
hands of the Jews and Lombards: but when men's minds began to be more
enlarged, when true religion and real liberty revived, commerce grew again into
credit: and again introduced with itself its inseparable companion, the doctrine
of loans upon interest. And, as to any scruplcs of conscience, since all other
conveniences of life may either be bought or hired, but money can only be hired,
there seems to be no greater oppression in taking a recompense or price for the
hire of this, than of any other convenience. To demand an exorbitant price is
equally contrary to conscience, for the loan of a horse, or the loan of a sum of
money: but a reasonable equivalent for the temporary inconvenience, which the
owner may feel by the want of it, and for the hazard of his losing it entirely, is
uot more immoral in one case than it is in the other. Indeed, the absolute prohibition of lending upon any, even moderate, interest, introduces the very inconvenience which it seems meant to remedy. The necessity of individuals will
make borrowing unavoidable. Without some profit allowed by law, there will
be but few lenders; and those principally bad men, who will break through tho
law, and take a profit; and then will endeavour to indemnify themselvcs from
* 156] the danger of the penalty, by making that profit exorbitant. A capital
,
*distinction must therefore be made between a moderate and exorbitant
profit; to the former of which we usually give the name of interest, to the latter
the truly odious appellation of usury: the former is necessary in every civil
state, if it were but to exclude the latter, which ought never to be tolerated in
any well-regulated society. For, as the whole of this matter is well summed up
hy Gl'otius,(g) "if the compensation allowed by law does not exceed the proportion of the hazard run, or the want felt, by the loan, its allowance is neither
repugnant to the revealed nor the natural law : but if it exceeds those bounds, it
i~~then oppressive usury j and though the municipal laws may give it impunity,
they can never make it just."
",Ve see that the exorbitance or moderation of interest, for money lent, depends
npon two circumstances; the inconvenience of parting with it for the present,
and the hazard of losing it entirely. The inconvenience to individual lenders
can never be estimated by laws j the rate therefore of general interest must
depend upon the usual or general inconvenience. This results entirely from tho
quantity of specie or current money in the kingdom j for the more specie there
is circulating in any nation, the greater superfluity there will be beyond what
is necessary to carry on the business of exchange and the common concerns of
life. In every nation or public community there is a certain quantity of money
thus necessary j which a person well skilled in political arithmetic might perhaps calculate as exactly as a private banker can the demand for running cash
m his own shop: all above this necessary quantity may be spared, or lent, without much inconvenience to the respective lenders; and the greater this national
superfluity is, the more numerous will be the lenders, and the lower ought tho
rate of the national interest to be j but where there is not enough circulating
cash, or barely enou~h, to answer the ordinary uses of the public, interest will
be proportior.ubly high : for lenders will be but few, as few can submit to the
inconvenience of lending,"
(.) De

j. b. <l p. l. 2, c. 12, ~ 22.

I'It is not the amount of money circulating in a country which determines the rate

of interest. Money is but the representative of value. The effect of a larger or smaller
eu-rcncy is to depress or raise the prices of all commodities. What is really the subject
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*So alsc the lnzard 01 an entire loss has its weight in the regulation
*4"
of interest: hence the better the sccurity the lower will the interest
[ 07
be; the rate of interest being generally in a compound ratio, formed out of tho
inconvenience and the hazard. And as if there were no inconvenience there
should be no interest but what is equivalent to the hazard, so if there were no
hazard there ought to be no interest save only what nrises from the mere inconvcnicnce of lending. Thus, if the quantity of specie in a nation be such that
the general inconvenience of lending for a year is computed to amount to three
per cent.: a man that has money by him will perhaps lend it upon a good personal security at five per cent., allowing two for the hazard run; he will lend it
upon landed security or mortgage at four per cent., the hazard being proportionably less; but he will lend it to thr state, on the maintenance of which all his
property depends, at three per cent., the hazard being none at all.
But sometimes the hazard may be greater than the rate of interest allowed
by law will compensate. And this gives rise to-the practice of, 1. Bottomry, or
respondentia. 2. Policies of insurance. 3. Annuities upon lives.
And first, bottomry, (which originally arose from permitting the master of a
ship, in a foreign country, to hypothecate the ship in order to raise money to
refit,) is in the nature of a mortgage of a ship; when the owner takes up money
to enable him to carryon his voyage, and pledges the keel or bottom of the ship
(partem pro toto) as a security for the repayment.
In which case it is understood, that if the ship be lost, the lender loses also his whole money; but, if it
returns in safety, then he 8h.a11receive back his principal, and also the premium
or interest agreed upon, however it may exceed the legal rate of interest. And
this is allowed to be a valid contract in all trading *nations, for the bene- [*45R
fit of commerce, and by reason of the extraordinary hazard run by the
lender.(h) And in this case the ship and tackle, if brought home, arc answerable (as well as the person of the borrower) for the money lent. But if the loan
is not upon the vessel, but upon the goods and merchandise, which must nccessarily be sold or exchanged in the course of the voyage, then only the borrower,
personally, is bound to answer the contract; who therefore in this case is said
to take up money at respondentia. These terms are also applied to contracts
for the repayment of money borrowed, not on the ship and goods only, but on
the mere hazard of the voyage itself; when a man lends a merchant 1000l. to
boaemployed in a beneficial trade, with condition to be repaid with extraordinary
interest, in case such a voyage be safely performed :(i) which kind of agreement
is sometimes calledfamus nauticum, and sometimes usura maritima.(j)
But as
thls gave an opening for usurious and gaming contracts, especially upon long
voyages, it was enacted by the statute 19 Geo. II. e. 37, that all moneys lent on
(1) Moll. do juT. maT. 361. Malyn_, /"" mereal; b.l, c.31
Bacon's Essays, c. 41. Cro. Juc. 208. Bynkersh, quast: JUT.
prival. I. 3, c. 16.

1 Sid. 27.
(I) lIolloy, ibid, lIalyn., Ibid.

(I>

which produces interest is not the money, but what it will purchase. No man borrow!
money to hoard.. He borrows it to employ in productive industry. He is willing to
pay such an interest as the profits in the business in which he invests it wiII enable him
to pay, and compensate him besides for his risk and trouble. The capitalist who has
money to lend is willing to take such a sum as willequal the averagerate of profitsJesstho
trouble and risk of employing it in that way. It will be seen that the actual rate of
interest depends on the demand for, and supply of, capital; and its necessary rate-that
centre about which it oscillates-is the average rate of profits on capital. It is proper
to remark, in order to avoid a very common mistake upon this subject, that the rate of
profits in all employments of capital is nearly the same, allowing for the effectof certain
circumstances of convenience or inconvenience, honour or dishonour, which often make
a great apparent difference, but which form no element in that which determines tho
interest of money. A large nominal rate of profits often includes compensation for skill
and responsibility, as, for example, in the business of the apothecary or druggist.
Another remark is, that in periods of great mercantile pressure there often arises a
sudden demand for capital, which makes interest run up very high. TIns is becausemerchants willingly incur large sacrifices,an i will give much more than money is really
worth to them in any investment, in order to avoid the ruinous consequencesof rnercantile dlshonourv=Snanswoon.
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bottomry or at respondentia, on vessels bound to or from the East Indies, shall
be expressly lent only upon the ship or upon the merchandise; that the lender
shall have the benefit of salvage;(k) and that, if the borrower hath not an
interest in the ship, or in the effects on board, equal to the value of the sum
borrowed, he shall be responsible to the lender for so much of the principal as
hath not been laid out, with legal interest, and all other charges, though the
ship and merchandise be totally 10st.20
Secondly, a policy of insurance is a contract between A. and B., that upon A. '5
paying a premium equivalent to the hazard run, B. will indemnify or insure him
against a particular event. This is founded upon one of the same principles us
the doctrine of interest upon loans, that of hazard; but not that of inconvenicnce.
For if' I insure a ship to the Levant, and back again, at five per cent.; here I
calculate the chance that she performs her voyage to be twenty to one against
her being lost; and, if she be lost, I lose 100l. and get 5l. Now, this is much
the same as if I lend the merchant, whose whole fortunes are embarkcd in this
*459] vessel, 100l. at *the rate of eight per cent. For by a loan I should be immediately out of possession of my money, the inconvenience of which we
have supposed equal to three per cent.: if therefore I had actually lent him 100l., I
must have added 3l. on the score of inconvenience, to the 5l. allowed for the
hazard, which together would have made 8l. But, as upon an insurance, I am
never out of possession of my money till the loss actually happens, nothing is
therein allowed upon the principle of inconvenience, but all upon the principle
of hazard. Thus, too, in a loan, if the chance of repayment depends upon the
borrower's life, it is frequent (besides the usual rate of interest) for the borrower
to have his life insured till the time of repayment; for which he is loaded with
an additional premium, suited to his age and constitution.
Thus, if Sempronius
has only an annuity for his life, and would borrow 100l. of Titius for a year;
the inconvenience and general hazard of this loan, we have seen, are equivalent
to 5l., which is therefore the legal interest; but there is also a special hazard in
this case; for, if Sempronius dies within the year, Titius must lose the whole of
his 100l. Suppose this chance to be as one to ten: it will follow that the
extraordinary hazard is worth 10l. more, and therefore that the reasonable rate
of interest in this case would be fifteen per cent. But this the law, to avoid
abuses, will not permit to be taken; Sempronius therefore gives Titius the
lender only 5l., the legal interest; but applies to Gains, an insurer, and gives
him the other 10l. to indemnify Titius against tho extraordinary hazard. And
(.) See book I. page 291.

The general nature of a respondentia bond is this: the borrower binds himself in a
large penal sum, upon condition that the obligation shall be void if he pay the lender
the sum borrowed and so much a month from the date of the bond till the ship arrives
at a certain port, or if the ship be lost or captured in the course of the voyage. The
respondentia interest is frequently at the rate of forty or fifty pl:T" cent., or in proportion
to the risk and profit of the voyage. The respondentia lender may insure his interest
in the success of the voyage, but it must be expressly specified in the policy to be
respondentia interest, (3 Burr. 13!H,) unless there is a particular usage to the contrary.
Park. Ins. 11. A lender upon respondentia is not obliged to pay salvage or average losses,
but he is entitled to receive the whole sum advanced, provided the ship and cargo arrive
at the port of destination; nor will he lose the benefit of the bond if an accident happens bv the default of the borrower or the captain of the ship. lb. 421. Nor will a
temp(m;ry capture, or any damage short of the destruction of the ship, defeat his claim.
2 Park. 626, 627. 1M. & S. 30.-CURISTIAN.
Where bottomry bonds are sealed and the money paid, the person borrowing runs the
hazard of all injuries by storm, fire, &c. before the beginning of the voyage, unless it be
otherwise provided. As, that if the ship shall not arrive at such a place at such a time, &c •
then the contract hath a beginning from the time of sealing; but if the condition be
that if such ship shall sail from. London to any port abroad, and shall not arrive there, &c.,
then, &c. the contingency hath not its beginning till the departure.
Beawes Lex Mere,
143. Park. 626. A lender on bottomry or respondentia is not liable to contribute in the
case of general average, nor is he entitled to the benefit of salvage. Park. 627, 629. 4
],1. & Selw. 141. See, however, Marshal on Insurance, 6 Ch. book 2. In the case of hypothecation, the lender may recover the ship itself in the admiralty court, but not in
bottomry or respondentia.
See 6 1>100re,397.-CHITTY.
20
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in this manner may any extraordinary or particular hazard be provided against,
which the established rate of interest will not reach; that being calculated by
the state to answer only the ordinary and general hazard, tOI?!lther with the
lender's inconvenience in parting with his specie for the time. But, in order to
prevent these insurances from being turned into a mischievous kind of gaming,
it is enacted, by statute 14 Geo. III. c. 48, that no insurance shall be mude on
lives, or on any other evcnt, wherein the party insured hath no interest; that
in all policies the name of such interested party shall be *inserted; und l*460
nothing more shall be recovered thereon than the amount of tho interest
of tho insured.
'This does not, however, extend to marine insurances, which WCLO provided
for by a prior law of their own. Tho learning relating to these insurancoa hath
of late years becn greatly improved by a series of judicial declsronsj which
have now established the law in such a variety of cases, that (if well and
judiciously collected) they would form a very complete title in a code of commercial jurisprudence: but, being founded on equitable principles, which chiefly
result from the special circumstances of the case, it is not easy to reduce them
to any general heads in mere elementary institutes. Thus much, however, may
he said; that, being contracts, the very essence of which consists ir, observing
the purest good faith and integrity, thcy are vacated by any the least shadow
(If fraud or undue concealment; and, on the other hand, bcing nn.eh for the
benefit and extension of trade, by distributing the loss or gain among a number
of adventurers, they are greatly encouraged and protected both by common Jaw
and acts of parliament, But as a practice had obtained of insuring large sums
without having any property on board, which were called insurar.ees interest or
no interest, and also of insuring the same goons several times over ; both of
which were a species of gaming without any advantage to commerce, and woro
denominated wagering policies: it ill therefore enacted, by the stat. 19 Geo. II. C!.
37, that all insurances interest or no interest, or without further proof of interest than the policy itself, or by way of gaming or wagering, or without benefit
of salvage to the insurer, (all of which had the same pcrnicious tendency,) shall
be totally null and void, except upon privateers, or upon ships or merchandise
from tho Spanish and Portuguese dominions, for reasons sufficiently obvious;
and that no re-assurance shall be lawful, except the former insurer shall bo insolvent, a bankrupt, or dead: and lastly, that, in thc East India trade, tho
lender of money on bottomry, or at respondentia, shall alone have a right to be
insured for the money lent, and the borrower *shall (in case of a loss) [*461
recover no more npon any insurance than the surplus of his property,
above the value of his bottomry, or respondentia bond.
'I'hirdly, the practice of purchasing annuities for lives at a certain price or
premium, instead of advancing the same sum on an ordinary loan, arises usually
from tho inability of the borrower to give the lender a permanent security for
tho return of the money borrowed, at anyone period of time. He therefore
stipulates (in effect) to repay annually, during his life, some part of tho money
borrowed; together with legal interest for so much of the principal as annually
remains unpaid, and an additional compensation for tho extraordinary hazard
run of losing that principal entirely by the contingency of the borrower's
Il?ath: all which considerations, being calculated and blended together, will
eonstitute the just proportion or quantum of tho annuity which ought to be
grnnted. Tho real value of that contingency must depend on the age, constitU(lOD, situation, and conduct of the borrower;
and therefore the price of such
annuities cannot, without the utmost diffieulty, be reduced to any general
rules. So that if, by the terms of the contract, the lender's principal is bona fide
(and not colourably)(l) put in jeopardy, no inequality of price will make it an
usurious bargain; though under some circumstances of imposition it may bo
relieved against in equity. To throw, however, some check upon improvident
transactions of this kind, which are usually carried on with great privacy, tho
statute 17 Geo. III. c. 26 has directed, that upon the sale of any life-annuity ot
v.,L,

(I) earth. 67.
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more than the value of ten pounds per annum (unless on a sufficient pledge of
lands in fee-simple or stock in the public funds) the true consideration, which
shall be in money only, shall be set forth and described in the security itself;
and a memorial of the date of the security, of the names of the parties, Ce8tuy
que trusts, Ce8tuy que vies, and witnesses, and of the consideration-monoy, shall
wi thin twenty days after its execution be enrolled in the court of chancery;
else tho security shall be null and void ;" and, in case of collusive practices,
*469] respecting the consideration, tho *court, in which any action is brought
... or judgment obtained upon such collusive security, may order the same
tc be cancelled, and the judgment (if any) to be vacated: and also all contracts
for the purchase of annuities from infants shall remain utterly void, and be
Incapable of confirmation after such infants arrive to the ace of maturity. But
to return to the doctrine of common interest on loans:
Upon the two principles of inconvenience and hazard, compared together,
different nations have, at different times, established different rates of intere8t.
The Romans at one time allowed centesimce, one per cent. monthly, or twelve per
cent. per annum, to be taken for common loans; but Justinian(m) reduced it to
trienies, or one-third of the as or cente8imre, that is, four per cent. j but allowed
higher interest to be taken of merchants, because there the hazard was greater.
So too Grotius informs us,(n) that in Holland the rate of interest was then eight
:t.163] per *cent. in common loans, but twelve to merchants. And lord Bacon
was desirous of introducing a similar policy in England :(0) but our law
establishes one standard for all alike, where the pledge of security itself is not
llltin jeopardy; lest, under the general pretence of vague and indeterminate
iazard, a door should be opened to fraud and usury: leaving specific hazards to
be provided agailJst by specific insurances, by annuities for lives, or by loans
upon respondentia or bottomry. But as to the rate of legal interest, it bus
varied and decreased for two hundred years past, according as the quantity of
specie in the kingdom has increased by accessions of trade, the introduction of
paper credit, and other circumstances. The statute of 37 Hen. VIII. c. 9 confined interest to ten per cent., and so did the statute 13 Eliz. c. 8. But as, through
the encouragements given in her reign to commerce, the nation grew more
wealthy, so under her successor tho statuto 21 Jac. I. c. 17 reduced it to eight
per cent. j as did the statute 12 Car. II. c. 13 to six: and lastly by the statute
12 Anne, st. 2, c. 16, it was brought down to five per cent. yearly, which is now
the extremity of legal interest that can be taken." But yet, if a contract which

I

(-)Cod. 4, 32, 26. ~ov. 33, 31, 3.>. A short explication
01 these terms and of the division of the Roman ., a../'
will be useful to the student Dot only for understanding the
CIVilians, but also the more CL18S1Cal
writers, who perpetually
refer to thlB distribution. Thus Horace, ad Pt$(J1W$,325.
Rmnani plUM /ongis rat",n.!nu .. sem
Ducunlm partee centum dulucer.. Dicat
FiliUl A/lnni, .i de quincunce remota es1
Uncia, quid $Up<reU poleNt dsr .. ". trrens ; tu,
Rem polen. &en"'TO tuam I red&! uncia, quul Ell'
Semis.
It Is therefore to be obeerved that in calculating the rate of
Interest the Romans dreaded the principal sum into a hundred parts, one of which they allowed to be taken monthly;
and this, which was the highest rate of Interest permitted,
they called murre cent";""", amountmg yearly to twelve
peT «nt. Sow, es the as or Roman pound was commonly
used to expre .. any Integral sum, and Wl\8 drvisible Into
twehe parts or unci"" therefore these twelve monthly payMonts or u""
were held to amount annually to one pound,
or a.r usuranu.r;
and 80 the usur.bB asses were 8ynonY!Il0WJ
to the tUurrecmtaimll!.
And all lower rates oCInterest were
denominated according to the relation they bore to thla
.. ntesimal usury, or murre as, a : for the several multiples

of the uncie, or duodecimal parts of the as, were known by
different names, according to their drlferent combinations;
sextans, quatiram, trusu, qutncunz, .semu, leplunz, bel d,o..
dran'i', deztans, deunr, containing respectively 2, 3, 4, 6, 6,
7, 8, 9, 10, 11 uncut', or duodecimal parts of an as. Ff. 28,5,
60, i 2. Gravln. Ong. jur. Cl~. I. 2, i 47. This bemg pr ..
mtsed, the following table will clearly exhibit at once the
subdlvtarons or the a. and the denominations of the rate of
Interest:t:SUR.£.

PARTES A88I8.

PElt ANYt:ll.

A" , Itt'e cenlai"""
lnUg.r
12 per cntI
Deunce
11-I2ths
11
Deztances, vel decunca_.
5-6
•••••....••.. _._ 10
Dodranl......................
8-4
9
Base«
2-.'l
8
&ptuncu
7-12
7
&miuu........................
1-2
6
Quincu ..c.....................
5-12
C.
Tritnles
_
1-3
4
Qzuuiranlel..................
1-4
_...... 3
&%tanct6
_...
1-6
•...........•.....••
2
U""""
_.........
1-12
_
1
(-) De juT. b. If p. 2, 12, 22(0) Essays, Co 41.

21 The statute cited in the text was repealed by the statute of 53 Geo. III. c. 141, whic:~
last-named act was explained by the subsequent one of 3 Geo, IV. c. 92, and, lastly, b,
that of 7 Geo. IV. c. 75. By these three acts the enrolments and forms of attestatlce
of annuity-instruments are now regulated.c-Cnrr-rr.
n As to the law of usury in general, see 3 Chitty's Com. L. 87 to 91, 310 to 316, R. B.
Comyn on Usury, Ord. on Usury, and Plowden on Usury. There must be an unlawful
i'ltent, and therefore if the usury arise from error in computation it will not vitiate. Cro.
"ar. 501. ~ Bla. Rep. 792 1 Camp. 149. Exorbitant discount to induce tho acceptor
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carrtes interest be made in a foreign country, our courts will direct the payment
of interest according to the law of that country in which the contract was
made.(p) Thus, Irish, American, Turkish, and Indian interest, have *been ["'46-1
allowed in our courts to the amount of even twelve per cent.: for the
moderation or exorbitance of interest depends upon local circumstances; and
the refusal to enforce such contracts would put a stop to all foreign trade.A
And by statute 14 Geo. III. c. 79, all mortgages and other securities upon
estates or other property in Ireland or the plantations, bearing interest not
exceeding six per cent., shall be legal, though executed in the kingdom of Great
Britain : unless the money lcnt shall be known at the time to exceed the value
of the thing in pledge; in which case also, to prevent usurious contracts at home
under colour of such foreign securities, the borrower shall forfeit treble the sum
so borrowed ..•
{P}1 Eq. Co. Abr.~.

II'.

Wrm. 395.

to take up a bill before it is due is not usurious; because there must be a loan or forbearance of payment, or some device for the purpose of concealing or evading the appearance of a loan or forbearance, (4 East, 55. 5 Esp. 11. Peake, 200. 1 B. & P. 144. 4
Taunt. 8lO;) nor if the charge alleged to be usurious is fairly referable to the trouble,
expense, &c. in the transaction.
3 B. & P. 154. 4 1tI. & S. 192. 2 T. R. 238. 1 Mad.
Rep. 112. 1 Camp. 177. 15 Ves. 120. Bankers may charge their usual commission
beyond legal interest. 2 '1'. R. 52. Under the direction of the court, it is the province of
the jury to determine when there is usury in a transaction. 4 1lI. & S. 192. 1 Dowl, &
R. 570. 3 B. & A. 664. 2 BIa. Rep. 864. The purchase of an annuity at ever so cheap
a rate will not prima facie be usurious; but if it be for yeara or an express agreement to repurchase, and on calculation more than the principal with legal interest is to be returned,
it will. 3 B. & P. 151. 3 B. &A. 666. And if part of the advance be in goods, it must be
shown that they were not overcharged in price. Doug. 735. 1 Esp. 40. 2 Camp. 375.
Holt, N. P. C. 256. A loan made returnable on a certain day, on payment of a sum be
yond legal interest, on default thereof may be a pr:nally and not usurious interest, the
intention of the parties being the criterion in all cases. If money be lent on 1isk at
more than legal interest, and the casualty affects the interest only, it is usury; not so if it
affects the principal also. Cro. Jac. 508. 3 'Vils. 395. The usury must be part of the con
tract in its inception, and being void in its commencement it is so in all its stages, (Doug
735. 1 Stark. 385;) though bills of exchange so tainted are, by the 58 Geo. III. c. 93,
rendered valid in the hands of a bonafide holder, unless he has actual notice of the USUl')';
but if the drawer of a bill transfer it for a valuable consideration, he cannot set up antecedent usury with the acceptor as a defence. 4 Barr &Ald. 215. A security with legal
interest only, substituted for one that is usurious, is valid. 1 Camp. 165, n. 2 Taunt.
184. 2 Stark. 2Ji. Taking usurious interest on a bona fide debt does not destroy th«
debt. 1 H. B. 462. 1 T. R. 153. 2 Ves. 5Gi. 1 Saund, 295. The perullly of three times
the amount of the principal is not incurred till the usurious interest has been actually
received; and the action must be brought within one year afterwards. 2 BIa. Rep. 792.
2 B. & P. 381. 1 Saund. 295, a. The borrower is a competent witness in an action for
the penalty. 1 Saund. 295, a., 33.-CIIITTY.
osBy the 13 Geo. III. e. 63, s. 30, no subject of his majesty in the East Indies shall take
more than twelve per (~i. for the loan of any money or merchandise for n. year, and every
contract for more is o.pclared void; and he who receives more shall forfeit treble the
value of the money "1' merchandise lent, with costs, one moiety to the East India Company and the other -noiety to him who sues in the courts in India. If there be no such
prosecution with;'1 .nree years, the party aggrieved may recover what he has paid above
twelve per cent. '{ the informer shall compound the suit before the defendant's answer,
or afterwards, V' thout leave of the court, he shall be liable, upon conviction, to be fined
and imprisono-t at the discretion of the court. Sec. 21.
'Vhere ff)re!.gninterest is to be taken or not, see, in general, 1 P. Wms. 395, 396. 2 T.
R. 52. 1 RIa. R. 26i. Burr. 1094. 2 Bro. C. R. 2. 2 Vern. 395. 3 Atk.727.
1 Ves,
127. Comyn on Usury, 152.-CmTTy.
"To remove doubts which have arisen upon this statute, the 1 & 2 Gco. IV. c. 51 provides that bonds, &c. made in Great Britain concerning lands, &c. in Ireland or the colonies, whether the interest be payable there or in this country, and bonds under similar
circumstances given as a collateral security, shall be good and valid to all intents and
purposes the same as if the parties had resided on the spot where the security exists.
But this act and the 14Geo. III. c. 79 extend only to landed securities; and therefor= where
A. contracted with B. for the sale of an estate in the Wegt Indies, and part of the purchasemoney ~ as secured by the bond of B. and C., which bond having been cancelled, another
75:;
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4. The last general specics of contracts which I have to mention is that 01
a chose in action, or ri!?ht to a certain sum of money, is mutually
acquired and lost.(q)
This may be the counterpart
of, and arise from, any of
the othcr species of contracts.
As, in case of a sale, where the price is not
paid in ready money, the vendee becomes indebted to the vendor for the sum
agreed on; and the vendor has a property in this price, as a chose in action, by
means of this contract of debt.
In bailment, if the bailee loses or detains a
sum of money bailed to him for any special purpose, he becomes indebted to
the bailor in the same numerical sum, upon his implied contract that he should
execute the trust reposed in him or repay the money to the bailor.
Upon
hiring or borrowing, the hirer or borrower, at the same time that he acquires a
property in the thing lent, may also become indebted to the lender, upon hIS
contract to restore the money borrowed, to pay the prieo or premium of tne
loan, the hire of tho horse, or the like. Any contract, in short, whereby a
determinate
sum of money becomes due to any person, and is not paid, but
remains in action merely, is a contract of debt.
And, taken in this light, it
*46~]
comprehends a great variety of *acquisitionj
being usually divided into
D
debts of record, debts by special and debts by simple contract,"

debt ; whereby

(OJ F. X. B. 119.

was executed in England reserving 6l. per cent., it was held usurious.

3 T. R. 4~.-

CIIITTY.

By the statute 3 & 4 W. IV. c. 98, some relaxation of the usury laws was made in favour
of trade, and it was enacted that no person taking more than the rate of legal interest
for the loan of money on any bill or note not having more than three months to run
should be subject to any penalty or forfeiture. Shortly afterwards, the statute 5 & 6 'V.
IV. c. 41 enacted that bills or other securities should not be totally void because a higher
rate of interest than was allowed by the statute 12 Anne, s. 2, c. 16 had bcen received
thereon. The statute 1 Vict. c. 80 next enacted that bills of exchange payable at or
within twelve months should not, for a limited time, be liable to the laws for the prevent
tion of usury; and this statute was followed by six others, extending from time to time
the original enactment.
The statute 2 & 3 Vict. c. 37 enacted that no bill of exchange
or promissory note made payable at or within twelve months after the date thereof, or
not having more than twelve months to run, nor any contract for the loan or forbearance of money above the sum of 101., should, by reason of any interest taken thereon
or secured thereby, or any agreement to buy or receive or allow interest in discounting,
negotiating, or transferring any such bill or note, be void, nor any person so lending be
liable to the penalties of the usury-laws; but it was provided that this relaxation should
not extend to the loan or forbearance of any money on the security of lands. The public mind, having thus slowly advanced in the direction of the policy advocat=d by Bacon
above two centuries ago, at length became prepared for a still wider measure, and the
statute 17 & 18 Vict. c.90, after laconically reciting in the preamble that" it is expedient
to repeal the laws at present in force relating to usury," proceeds to repeal wholly, or in
part, eleven English, five Scotch, and four Irish acts, on which the whole penalties of
usury previously vested. Among these acts are included those relating to annuity-trnn-actions. The nnturnl Iaws which regulate the terms on which money can be horn wed
are therefore now left to operate freely, and borrowers and lenders are amenable to no
other rules than those which govern contracts in general. The act, however, does not
affect the rights, remedies, or liabilities of any person in respect of any thing done prt'viously to its passin g.-KERR.
Z As the description
in the text of the different kinds of contracts is too succinct, it
may be useful to the student to state the distinctions between each and give a cornparativo view of their relative effect. In point of form; contracts are threefold,-by parol, by
8JNdalty, and by matter of record. Those most in use in commercial affairs are parol or
simple contracts not under seal. All contracts are called parol, unless they be either
specialties-that
is deeds under seal-or be matter of record.
A written agreement
not under seal is classed as a parol or simple contract, and is usually considered as such,
just as much as any agreement by mere word of mouth: for, as observed by chief-baron
Skynner, 7 Term Rep.350, Plowd. 308, there is at common law no such class of contracts
!IS contracts in writing, contradistinguished
from those by parol or specialty. If they
are merely written and not specialties, they are parol. There are, indeed, distinctions
between the two kinds of simple contracts under the statute of frauds, which render it
necessary that. certain descriptions of simple contracts should be in writing, and some~imes signed. But, though written, they still continue, like all other contracts not under
Jlllalnor of record, to be considered merely as in the nature of contracts by parol.
756
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.A. debt of record is a sum of money which appcars to be due by the evidence
of a conrt of record. Thus, when any specific sum is adjudged to be dUI} from
the defendant to the plaintiff, on an action or suit at law, this is a contract of
the highest nature, being established by the sentence of a court of judicature
The principal points in which a deed differs in effect from a parol contract are-1st.
That the want of consideration constitutes no defence at law to an action on such deed;
and though in equity relief may sometimes be had in cases of surprise, orcatching bargains, or in favour of creditors, yet the mere circumstance of a bond or deed having been
given voluntarily without consideration constitutes no ground for relieving the party
himself. Fonbl. on Eq. 2d edit. 347, n. f. Toller, 1st edit. 222, 2:!3. Whereas, in bUPport of any proceeding on a simple contract, the creditor must prove that it was founded
on a sufficient consideration. 4 East, 403. 7 T. R. 350. 7 Bro. P. C. 550. 2 B. & P. 77.
And though the defendant in an action on a deed is at liberty to avail himself of any
illegality in the consideration or transaction, yet it is incumbent on him to state the
objection with precision in pleading; whereas in an action on a simple contract such
ground of defence may be given in evidence under the general issue. 1 Saund. 295.
3 T. R. 538. 3 T. R. 424. 2 Wils. 347. 1 BIll..R. 445. 7 T. It. 477. 2dly. That in pleading a deed it is not necessary to show that it was founded on any considoration, except
in setting forth conveyances operating under the statute of uses, (1 Hen. Bla, 2G1. 2 Strn.
1229;) whereas a declaration on a simple contract will be bad in arrest of judgment,
unless it appear therefrom that there was a consideration coextensive with the promise.
7 'f. R.341l. 4 East, 455. 3dly. That the party to a deed is in most cases estopped or
precluded from controverting any statement therein, or to show that it was executed
with a different intent or object to that which the deed itself imports, (Hayne t'S. Maltby,
3 T. R. 9, 438. Com. Dig. Estoppel. 1 Saund. 21G, n. 2. Willes, 9;) except indeed in
cases of duress, fraud, or illegality, which defences the law admits, notwithstanding the
security has the appearance of having been deliberately framed. 3 T. R. 418. 4thly.
That the efficacy of a stipulation by deed cannot be affected or altered at law by any
subsequent simple contract, nor can the party be discharged or released from the obligation of a deed by any subsequent contract, unless by a release under seal. Co. Litt,
222, b. 3 T. R. 590. 8 East, 346. 5thly. That a deed bind, the heir when named, (Bac.
Abr, Heir and Ancestor, F. 2 Saund. 7, n. 4, 13G. Plowd.439, 4,H,) and a devisee of real
estate may be sued in debt, though not in covenant, on such a deed, (3 & 4
and 11. c.
14. Bac. Abr. Heir, F. 1 P. Wms, 99. 7 East, 128;) whereas n simple contract-creditor
has no remedy at law in any case against the real estate of his deceased debtor, though
in some cases, by marshalling the assets, (3 'Vooddes. 488,) or where the debtor died n
trader, relief may be obtained in equity. 47 Geo. III. sess, 2, c. 74. Gthly, That a deed is
entitled to preference, except as to rent due on a parol demise, over simple contractdebts, in the course of payment of n testator's debts, (supra, 4G5. Toller, ht ed. 221. 5 T.
R. 307;) and though this rule does not obtain in case of bankruptcy, where all creditors
receive n dividend pari passu, yet, by means of a mortgage and some other deeds, some
specific security may frequently be obtained, or right to prove acquired, which even in
that event places one creditor in a better situation than he would otherwise have been.
ithly. That a deed is not affected by the statute of limitations, which renders it necessary
for n simple contract-creditor to proceed within six years after his cause of action accrued.
Cowp. 109. 1 Saund. 37, 38. 21 Jac. 1. c. 16. Tidd, 6th edit. 19. 8thly. That in pleading a deed it is in general necessary to make a profert, as it is technically termed, of the
deed, or to state upon the record some excuse for the omission. 10 Co. 92, b. 1 Chitty's
Plead.351. 3 T. R. 151. 4 East, 585. 9thly. That in case of a deed when a profert is
necessary, the other party is entitled to oyer and copy, (1 Saund. 9, n. I.;) a right which
does not in general exist in case of simple contracts. Tidd, 6th edit. G18,619. 10thly
That if a deed be given expressly to secure a pre-existing simple contract-debt due from
the obligor, it will at law merge the latter, and prevent him from suing upon the sarue,
(3 East, 258, 259. Cro. Car. 415;) though if the deed be given as a collateral security or
by a thir d party, it will not have that operation. 3 East, 251. Com. Dig. Accord. GTeI'm.
Rep. 176, 177. 2 Leon. 110.
Debts or contracts qf record, being, as we have seen, sanctioned in their creation by some
court or magistrate having competent jurisdiction, have certain particular properties
distinguishing them as well from simple contracts as from specialties. 1st. These debts
or contracts cannot in pleading be impeached or affected by any supposed defect or
illegality in the transaction on which they are founded; and if a judgment be erroneous,
that circumstance will afford no answer to an action of debt upon it, and the only course
for the defendant is to reverse it by writ of error, (2 Burr. 1005. 4 East, 311. 2 Lev. IGI.
Gilb. on U. & '1'.109. Gilb, Debt. 412. Yelv. 155. 'fidd, Gth ed. 1152;) and though third
persons, who have been defrauded by a collusive judgment, may show such fraud, so as
to prevent themselves from being prejudiced by it, (13 Eliz. c. 5. 2 Marsh. 392. 7 Taunt
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Debts upon recognizance are also a sum of money, recognised or acknowledged
to be due to the crown or a subject, in the presence of some court or mngistrute,
with a condition that such acknowledgment
shall be void upon the appearance
of the party, his good behaviour, or the like: and these, together with statuted
merchant and statutes staple, &c., if forfeited by non-performance of tho condition, are also ranked among this first and principal class of debts, viz., debts
of record; since the contract, on which they are founded, is witnessed by tho
highest kind of evidence, viz., by matter of record.
Debts by specialty, or special contract, are such whereby a sum of money
becomes, or is acknowledged to be, due by deed or instrument under seal. Such
as by deed of covenant, by deed of sale, by lease reserving rent, or by bond or
obligation; which last we took occasion to explain in the twentieth chapter of
tho present book; and then showed that it is a creation or acknowledgment
of a debt from the obligor to the obligee, unless the obligor performs a condition
thereunto usually annexed, as the payment of rent, or money borrowed, the
observance of a covenant, and the like; on failure of which the bond becomes
forfeited and the debt becomes due in law. These are looked upon as the next
class of debts after those of record, being confirmed by special evidence, under seal.
Debts by simple contract are such, where the contract upon which the obligatlon arises is neither ascertained by matter of record, nor yet by deed or special
instrument, but by mere oral evidence, the most simple of any; or by notes
"'466] *unsealed, which are capable of a more easy proof, and (therefore only)
better, than a verbal promise. It is easy to see into what a vast variety
of obligations this last class may be branched out, through the numerous contracts for money, which are not only expressed by the parties, but virtually
implied in law. Some of these we have already occasionally hinted at; and the
rest, to avoid repetition, must be referred to those particular heads in the third
book of these commentaries, where the breach of such contracts will bo considered. I shall only observe at present, that by the statute 29 Car. II. e. 3 no
executor or administrator shall be charged upon any special promise to answer
damages out of his own estate, and no person shall be charged upon any promise to answer for the debt or default of another, or upon any agreement in
eonaideration of marriage, or upon any contract or sale of any real estate, or
upon any agreement that is not to be performed within one year from the
making; unless the agreement or some memorandum thereof be in a writing,
and signed by the part)' himself or by his authority.
But there is one species of debts upon simple contract, which, being a transaction now introduced into all sorts of civil life, under the name of paper credit,
deserves a more particular regard. These are debts by bills of exchange, and pro-

missory notes.
9;,) the parties to such judgment are estopped at law from pleading such a plea, and
must in general apply for relief to a court of equity. 13 Eliz. c. 5. 2 Marsh. 392. 7 Taunt.
9;. 1 Anstr. 8. There is, however, one instance in which a party may apply to the
common-law court to set the judgment aside,-viz., where it has been signed upon a
warrant of attorney given upon an unlawful consideration or obtained by fraud; in which
case, as this is a peculiar instrument, affording the defendant no opportunity to resist
the claim by pleading, and frequently given by persons in distressed circumstances, the
court will afford relief upon n summary application. Doug. 196. Cowp.727. 1 Hen. Bla.
75. Semble; not so in Exchequer. 1 Anstr. 7, 8. Another peculiar property of a contract of record is that its existence, if disputed, must be tried by inspection of the record,
entry of recognizance, &c.,and not by a jury of the country. Tidd, 6th edit. 797, 79!!.
But notwithstanding, since the act of union. an Irish judgment is a record, yet it is only
provable by an examined copy on oath; and therefore it is only triable by a jury. 5 East,
473. Another quality, and one of the most important, is that a judgment when dock.,tted binds the land as against subsequent purchasers, (Tidd, 6th edit. 966, 967;) and
such a judgment and recognizance is entitled to preference to a specialty and other debts
of an inferior nature. 6 T. R. 384. Tidd, 6th edit. 967. Lastly, if a judgment be obtained expressly for a simple contract or specialty debt. and not as a collateral security.
the inferior demand is merged, according to the rule transit in rem judicalam; but if the
judgment were obtained merely as a collateral security, the creditor retains an election
to proceed either on the judgment or inferior security. 3 East, 258.-CHITTY.
7~8
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A bill of exchange IS a security, originally invented among morchnnts in differ.
ent countries, for the more easy remittance of money from the one to the other,
which has since spread itself into almost all pecuniary transactions. It is an
open letter of request from one man to another, desiring him to pay a sum
named therein to a third person on his aecount; by which means a man at the
most distant part of the world may have money remitted to him from any
trading country. If A. lives in Jamaica, and owes B., who lives in Eng'and,
1000l., now if C. be going from England to Jamaica, he may pay B. this WOOL.,
and take a bill of exchange drawn by B. in England upon A. in Jamaica and
receive it when he comes hither. Thus does B. receive his debt, at any dist ance
of place, by transferring it to C.; who carries over his money *in paper [ t.167
credit, without danger of robbery or loss. This method is said to havo
neon brought into general use by the Jews and Lombards, when banished for
their usury and other vices; in order tho more easily to draw their effects out
of France and England into those countries in which they had chosen to reside.
But the invention of it was a little earlier; for the Jews were banished out. of
Guionnc in 1287, and out of England in 1290 ;(r) and in 1236 the use of papor
credit was introduced into the Mogul empire in China.(s) In common speech
such a bill is frequently called a draft; but a bill of exchange is tho more legal as
well as mereantile expression. The person, however, who writes this letter if!
called in law the drawer, and he to whom it is written the drawee; and the
third person, or negotiator, to whom it is payable, (whether especially named,
or the bearer generally,) is called the payee.
These bills are either foreign, or inland; foreign, when drawn by a merchant
residing abroad upon his correspondent in England, or vice versa;26 and inland,
when both the drawer and the drawee reside within the kingdom. Formerly
foreign bills of exchange were much more regarded in the eyo of the law than
inland ones, as being thought of more public concern in the advancement of
trade and commerce. But now, by two statutes, tho one 9 & 10 'V. III. c. 17,
the other 3 & 4 Anne, c. 9, inland bills of exchange are put upon the same footing
as foreign ones; what "as the law and custom of merchants with tho regard to
the one, and taken notice of merely as such,(t) being by those statutes expressly
enacted with regard to the other. So that now there is not in law any manner
of difference between them."
Promissory notes, or notes of hand, are a plain and direct engagement, in
writing, to pay a sum specified at the time therein limited to a person therein
named, or sometimes to his order, or often to the bearer at large. These also,
(r) 2 Carte n"t Eng. 203, 200.
(.) RoIL Abr. 6.
(.) Mod. Un IIlSt. Iv. 499.

2G The -lifferent States which compose the United States are sovereign and independent
and foreign to each other in all respects not provided for by the terms of the federal
compact,-the constitution.
Hence a bill drawn in one State upon a person residing or
doing business in another has been invariably held to be a foreign bill of exchange.
Buchner V8. Finley, 2 Peters, 586. Phconix Rank vs. Hussey, 12 Pick.483. Wells t·s.
Whitehead, 15 Wend. 527. Rice us, Hogan, 8 Dana, 133. Brown vs. Ferguson, 4 Leigh.
In. Carter vs. Burley, 9 N. Hamp. 558.--SUARSWOOD.
21 One very important
distinction between foreign and inland bills of exchange still
remains unaltered by the statutes,-viz., in a foreign bill. in order to recover against the
drawer or endorsers, it is necessary that the bill should be protested for non-acceptance
or non-payment, (5 T. R. 239;) but a protest is not necessary upon an inland bill to
enable the holder to recover the amount of it against the drawer or endorsers; and the
only advantage of a protest upon an inland bill is to give the holder a right (0 recover
interest and expenses incurred by the non-acceptance or non-payment. Ld.ltaym.993.
No inland bill, payable at or after sight, can be protested, or which is not drawn payable
at some time after date. 4 T. R. 170.-CURISTIAN.
In Windle l'S. Andrews, 2 Barn. &; Ald. 701, it was decided that although the endorsee
of an inland bill of exchange has no remedy for interest under the statute of Anne,
unless the bill has been regularly protested, still, that statute does not take nwny any
remedy which the holder of .L bill of exchange had previously; and the drawer of a bill
of exchange which is not duly paid is liable at common law for interest, although no
protest was made.-CIIlTTY.
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by the same statute 3 & 4 Anne, c. 9, are made assignable and endorsable in like
manner as bills of exchange. But, by statute 15 Geo. III. c. 51, all promissory
*468] or other notes, *bills of exchange, drafts, and undertakings in writing,
being negotiable or transferable, for the payment of less than twenty
shillings, are declared to be null and void; and it is made penal to utter or
publish any such; they being deemed prejudicial to trade and public credit.
And by 17 Gco. III. c. RO,all such notes, bills, drafts, and undertakings, to the
amount of twenty shillings, and less than five pounds, are subjected to many
other regulations and formalities; the omission of anyone of which vacates till>
security, and is penal to him that utters it.28
The payee, we may observe, either of a bill of exchange or promissory note,
has clearly a property vested in him (not indeed in possession, but in action)
by the express contract of the drawer in the case of a promissory note, and, in
the case of a bill of exchange, by his implied contract, viz., that, provided tho
drawee does not pay the bill, the drawer will: for which reason it is usual in
bills of exchange to express that the value thereof bath been received by tho
drawer ;(u) in order to show the consideration upon which the implied contract
of repayment arises. And this property, so vested, may be transferred and
assigned from the payee to any other man; contrary to the general rule of the
common law, that no chose in action is assignable: which assignment is the life
of paper credit. It may therefore be of some use to mention a few of the
principal incidents attending this transfer or assignment in order to make it
regular, and thereby to charge the drawer with the payment of the debt to
other persons than those with whom he originally contracted.
In the first place, then, the payee, or person to whom or whose order such bill
of exchange or promissory note is payable, may by endorsement, or writing his
name in dorsa, or on the back of it, assign over his whole property to the bearer,
or else to another person by name, either of whom is then called the endorsee;
and he may assign the same to another, and so on in infinitum. And a promissory note, payable to A. or bearer, is negotiable without any endorsement, and
*469 payment thereof may be demanded by any bearer *of it. (v) But in
] case of a bill of exchange, the payec, or the endorsee, (whether it be a
general or particular endorsement,) is to go to the drawee, and offer his bill for
acceptance; which acceptance (so as to charge the drawer with costs) must be
in writing, under or on the back of the bill. If the drawee accepts the bill,
either verbally or in writing,(w) he then makes himself liable to pay it; this
being now a contract on his side, grounded on an acknowledgment that the
drawer has effects in his hands, or at least credit, suffieient to warrant the paymcnt. If the drawee refuses to accept the bill, and it be of the value of 20l. or
upwards, and expressed to be for value received," the payee or endorsee may
protest it for non-acceptance j which protest must be made in writing, under a
copy of such bill of exchange, by some notary public; or, if no such notary be
resident in the place, then by any other substantial inhabitant, in the presence
Stra, 1212.
(oj 2 Show. 235. Grant

(,,) Stra, 1000.

(v)

VI.

Vaugban. T. 4 Goo. II. D. R.

28 By the statute of i Geo. IV. c. 6, the issuing of promissory notes for any sum under
5l. is prohibited, under a penalty of 20l. for every such note Issued.c-Cnrrrr,
29 No authority
is cited by the learned commentator for the qualification here ex
pressed; and I have been unable to trace it. I can find no statute which confines a protest for non-acceptance to bills of the value of 20l. and upward and expressed to be for
value received. Bills for the payment of less than 208. are void by statute 15 Gao. III.
c. 51. I have supposed that this was a mistake of pounds for shillings; but every edition has it 20l. Again, although some advantages were formerly held to arise from a
bill or note being expressed to be for value received.s-euch as that it was necessary to
raise the presumption of value, or estopped the maker from denying consideration,yet all distinctions of that character arc now exploded; and all the incidents of negotiable
paper attach as fully to bills and notes which are not, as to those which are, expressed
to be for value received.
White rs, Ledwiek, 4 Doug. 427. Grant va. Da Costa, 3 M. &
s, 351. Benjamin va. Fillman, 2 McLean. 213. Townsend va. Derby, J Metcalf, ass.
Hubble vs. Fogartie, 3 Rich. 413.~<:;uARf"ooD.
~no
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of two credible witnesses; and notice of such protest must, within fourteen
days after, Lo givon to the drawer."
But, in case such bill be accepted by tho drawee, and after acceptance he fails
or refuses to pay it within three days after it becomes due, (which three days
are called days of graee,) the payee or endorsee is then to get it protested for
non-ptujment, in the same manner, and by the same persons who are to protest
It in case of non-acceptance; and such protest must also be notified, within
fourteen days after, to the drawer. And he, on producing such protest, either
of non-acceptance or non-payment, is bound to make good to tho payee, or
endorsee, not only the amount of the said bills, (which he is bound to do within
a reasonable time after non-payment, without any protest, by the rules of tho
common law,)(x) but also interest and all charges, to be computed from the timo
of making such protest. But if no protest be made or notified to the drawer,
and any damage accrues by such ncglect, it shall fall on the holder of the bill.
The bill, when refused, must be demanded of the drawer as soon as conveniently
may be: for though, when orre draws a bill of *exchange, he subjects him- [*.rO
self to the payment if the person on whom it is drawn refuses either to
I
accept or pay, yet that is with this limitation, that if the bill be 110tpaid when
due, the person to whom it is payable shall in convenient time give the drawer
notice thereof; for otherwise the law will imply it paid: since it would be prejudicial to commerce if a bill might rise up to charge the drawer at any distance
of time: when in the mean time all reckonings and accounts may be adjusted
between the drawer and the drawee.(y)
If tho bill be an endorsed bill, and the endorsee cannot get the drawee to discharge it, he may call upon either the drawer or tho endorser, or, if the bill has
been negotiated through many hands, upon any of the endorsers; for each
endorser is a warrantor for the payment of the bill, which is frequently taken
in payment as much (or more) upon the credit of the endorser as of the drawer.
And if such endorser, so called upon, has the names of one or more endorsers
prior to his own, to each of whom he is properly an endorsee, he is also at
liberty to call upon any of them to make him satisfaction; and so upwards.
But the first endorser has nobody to resort to but the drawer only,"
'Vhat has been said of bills of exchange is applicable also to promissory notes,
that are endorsed over, and negotiated from one hand to another; only that in
this case, as there is no drawee, there can be no protest for non-acccptaneo ; 01'
rather, the law considers a promissory noto in the light of a bill drawn by a
man upon himself, and accepted at the time of drawing. And, in case of non(0) Lord Raym.9'J3.

(.) Salk. 127.

30 'Vith respect to acceptance and protest, the law now is, in several material points, different from the statement of it in the text. Acceptance is not necessary, though usual
and desirable, on bills payable at a certain time; but when the bill is payable at a certain distance of time after sight, then acceptance is essential and should not be delayed,
because (as the time for payment of the bill does not begin to run till it is accepted, 6
T. R. 212. Bayl. 112. Chitty on Bills, 268) the responsibility of the drawer would be
thereby protracted. Acceptance of an inland bill can now be in writing only on the face
of the bill itself, (by 1 &; 2 Geo, IV. c. i8;) though formerly, (1.'\ is still the ca.se with foreign
bills, it might have been verbal, or in writing on any other paper. 4 East, 67. 5 East,
514. But in all eases, whether of an inland or foreign bill, if it be presented and acceptance is refused, prompt notice (within fourteen days will not suffice, but usually
the next day to the immediate endorser; and each endorser is allowed I> clay) must be
given to the drawer and endorsers, or they will be discharged from responsibility. Upon
non-acceptance, the holder may immediately sue the drawer (2 Camp. 458) and endorsers, (4 East, 481,) without waiting till the bill become due, according to the terms of
it. No protest of an inland bill is essential to entitle the holder to recover interest and
costs; and such protest now seems useless. 2 B. &; A. 6!JG.-ClIITTY.
Sl The holder of the hill may bring actions against the acceptor, drawer, and all the
endorsers, at the same time. But, though he may obtain judgments in all the actions,
yet he can recover but one satisfaction for the value of the bill. :aut he may sue out
':lxecution against all tho rest for the costs 1f their respective actions. Bayley, 43.-
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payment by the drawer, the several endorsees of the promissory note have tbo
same remedy, as upon bills of exchange, against the prior endorsers.

CHAPTER XXXI.
OF TITLE BY BANKRUPTCY.
TUE preceding chapter having treated pretty largely of the acquisition of
lCrsonalproperty by several commercial methods, we from thence shall be eusily
ed to take into our present consideration a tenth method of transferring property, which is that of
X. Bankruptcy; a title which we before lightly touched upon,Ca) so far as it
related to the transfer of the real estate of the bankrupt. At present we are to
treat of it more minutely, as it principally relates to the disposition of chattels,
in which the property of persons concerned in trade more usually consists, than
in lands or tenements. Let us, therefore, first of all consider, 1. Who may become a bankrupt: 2. ·What acts make a bankrupt: 3. The proceedings on a commission of bankrupt: and, 4. In what manner an estate in goods and chattels
may be transferred by bankruptcy.
1. Who may become a bankrupt. A bankrupt was before(b) defined to be "a
trader, who secretes himself, or does certain other acts, tending to defraud his
creditors." He was formerly considered merely in the light of a criminal or
offender iCC)and in this spirit we arc told by Sir Edward Coke,(d) that we have
*472] fetched as well the name, as the wickedness, *of bankrupts from foreign
nations.(e) But at present the laws of bankruptcy are considered as
laws calculated for the benefit of trade, and founded on the principles of humanity
as well as justice; and to that end they confer some privileges, not only on th"
creditors, but also on the bankrupt or debtor himself. On the creditors, by
compelling the bankrupt to give up all his effects to their use, without any
fraudulent concealment: on the debtor, by exempting him from the rigour of tho
general law, whereby his person might be confined at the discretion of his creditor, though in reality he has nothing to satisfy the debt: whereas the law of
bankrupts, taking into consideration the sudden and unavoidable accidents to
which men in trade are liable, has given them the liberty of their persons, and
some pecuniary emoluments, upon condition they surrender up their whole estate
to be divided among their creditors.
In this respect our legislature seems to have attended to the example of the
Roman law. I mean not the terrible law of the twelve tables; whereby the
creditors might cut the debtor's body into pieces, and each of them take his
proportionable share: if, indeed, that law, de debitore in partes secando, is to be
understood in so very butcherly a light; which many learned men have WIth
reason doubted.(f)
Nor do I mean those less inhuman laws, (if they may be
called so, as their meaning is indisputably certain,) of imprisoning the debtor's
person in chains; subjecting him to stripes and hard labour, at the mercy of
his rigid creditors; and sometimes selling him, his wife and children, to perpetual foreign slavery trans Tiberim:(g) an oppression which produced so many
*173] *popular insurrections, and secessions to the mons sacer. But I mean
the law of cession, introduced by the Christian emperors; whereby, if a

l

I See page 25;.
) Ibid.
') StaL I.Tac. I. c.IS, ~ 17.
~ 4ILSt Zi1.
~
(.) The word Itself h derived from the word oonetll or
oonqu,., wlnch sigmfies the table or com ..ter of n. tradesman,
(Dufresne,l 969,JRod rvptu~, brukenc-cdenotlng thereby one
"hoso shop or place or trade is broken AmI gone; though
lthers choose to adopt the word route w hich ID French srgnul., a trace or track, and tell us that n. bankrupt Is one
• bo bath removed his banquet Ieavmg hut a trace behind
I Inst, 277. And it is obserr .•ble that the title of the first
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English statute concerning this offence, (31 IIen. VIII. c.4,)
"against such persons as do make bankrupt," is a literal
transl.ulon of the French idiom, qui font banque route,
(f) Taylor, Comment, in L. Decemvirnl. Bynkersh. Oboe"
Jur. I. 1. IIeinecc. Antiq. hi 30,4.
(9) In l'egu nnd the adjacent countries in East Indi a, tha
creditor Ia entitled to dispose or the debtor himself, and 11k.,.
wise of his wife and children; insomuch that he mayeTea
violate with impnnity the chastity of the debtor's wite; bill
then, by 80 doing, the debt is understood to be discl1arse4
Mod. Un. IIisL TU. 128•
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debtor ceded, (.1' yielded up, all his fortuno to his creditors, fit, was secured from
being dragged to a gaol, "olllni quoque corporali cruciatu semoto."(h) For, as the
emperor justly observes,(i) "inhulllanum erat SpOlllltUIll fortunis suis in solidum
damnari." Thus far was just and reasonable j but, at; the departing from ono
extreme is apt to produce its opposite, we find it nfterwurds enacted,(k) that, if
the debtor by any unforeseen accidont was reduced to low circumstances, and
would swear that he had not sufficient lcft to pay his debts, he should not bo
compelled to cede or give up even that which he had in his possession: a law
which, under a false notion of humanity, seems to bo fertile of perjury, injustice,
and absurdity.
The laws of England, more wisely, have steered in tho middlo betweon both
oxtremes: providing at once against the inhumanity of tho creditor, who it; lot
suffered to confine an honest bankrupt after his effects aro delivered up; and at
the same time taking care that all his just debts shall bo paid, so far as tho
effects will extend. But still they are cautious of encouraging prodigality and
extravagance by this indulgence to debtors j and thereforo they allow the benefit
of the laws of bankruptcy to nono but actual traders; since that sot of men nre,
generally speaking, the only persons liablo to accidental losses, and to an inability
of payin~ their debts, without any fault of their own. If persons in othor sltuations of lifo run in debt without tho powor of paymont, they must take tho consequences of their own indiscretion, even though they meet with sudden aeoidentc
that may reduce their fortunes: for the law holds it to be an unjustifiable practice for any person but a trader to encumber himself with debts of any [*.r-1
considerable value. If a gentleman, or *one in a liberal profession, at
I
the timo of contracting his dobts, has a sufficient fund to pay thorn, tho delay
of payment is a spcclos of dishonesty, and a temporary injustice to his creditor:
and if at such time ho has no sufficicnt fund, thc dishonesty and injustice is the
gt·eater. He cannot therefore murmur, if he suffers tho punishment which ho
has voluntarily drawn upon himself. But in mercantile transactions tho case if!
fill' otherwise. Trade cannot be carried on without mutual credit on both sides:
the contracting of debts is therefore hero not only justifiable, but necessary.
And if by accidental calamities, as, by the loss of a ship in a tempest, the failure
of brothor traders, or by the non-payment of person-s out of trade, a merchant
or trader becomes incapable of discharging his own debts, it is his misfortune
and not his fault. To the misfortunes, therefore, of debtors, the law has given
a compassionate remedy, but denied it to their faults j sin co, at tho snme timo
that it provides for the security of commerce, by enacting that every considerable trader may be declared a bankrupt, for tho benefit of his creditors us well
as himself, it has also (to discourage extravagance) declared that no one shall
be capable of being made a bankrupt, but only a trader; nor capable of recoiving
the full benefit of the statutes, but only an industrious trader.
The first statute made concerning any English bankrupts was 34 lien. VIII
:l. 4, when trade began first to be properly cultivated in England: which hus
oeen almost totaUy altered by statute 13 Eliz, c. 7, whereby bankruptcy is eonfined to such persons only as have used the trade of merchandise, in gross or by
retn.l, by way of bargaining, exchange, rechange, bartering, chevisance,(l) 01
otherwise j or have sought their living by buying and selling. And by statuto 2]
Jac, 1. c. 19, persons using tho trade or profession of u scrivener, receiving other
men's moneys and estates into their trust and custody, are also made liablo to
the statutes of bankruptcy: and the benefits, as well as the penal parts, [*475
of the law, are *extended as well to aliens and denizens as to natural-born
subjects; being intended entirely for the protection of trade, in which aliens
are often as deeply concerned as natives. By many subsequent statutes, but
lastly by statute 5 Geo. II. c. 30,em) bankers, brokers, and factors aro declared
hable to tho statutes of bankruptcy; and this upon tho same reason that serl
veners are included by the statuto of James 1., viz., for the relief of their ere(0) Cod. 7, 71, per lot.
<Il ] not. 4, 6, 40.
(t) :!iOT. 13.; c.1.

(I) That Is, making eontracts,
(-)iSS.

Dn!reane, lL 6G9.
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ditors j whom they han otherwise more opportunities of defrauding than any
other set of dealers; and they arc properly to be looked upon as traders, since
they make merchandise of money, in the same manner as other merchants do
of goods and other movable chattels. But by the same act,(n) nojanner, qrazier, or drover, shall (as such) bo liable to be deemed a bankrupt: for, though
they buy and sell corn, and hay, and beasts, in the course of husbandry, yet
trade is not their principal, but only a collateral, object; their chief Concern
being to manure and till the ground, and make the best advantage of its pro.duce. And, besides, the subjecting them to the laws of bankruptcy might be 8
means of dcfcating thcir landlords of the security which the law has given them
above all others, for the payment of their reserved rents; wherefore, also, upon
a similar reason, a receiver oj the !.ing's taxes is 110tcapable,(o) as such, of being a
bankrupt; lest the ktng should be defeated of those extensive remedies against
his debtors which are put into his hands by the prerogative.
By the same
9tatute,(p) no person shall have a commission of bankrupt awarded against him,
unless at the petition of some one creditor, to whom he owes IDOl.; or of two, to
whom he is indebted 150l.; or of more, to whom altogether he is indebted 200l,
FOl' the law docs not look upon persons whose debts amount to less, to be traders
considerable enough, either to enjoy the benefit of the statutes themselves, or to
entitle the creditors, for the benefit of public commerce, to demand the distribution of their effects!
*r6J
*In the interpretation of these several statutes, it hath been held, that
I
buying only, or selling only, will not qualify a man to be a bankruptbut it must be both buying and selling, and also getting a livelihood by it. Ab,
by exercising the calling of a merchant, a grocer, a mercer, or, in one general
word, a chapman.' who is one that buys and sells any thing. But no handicraft
(AH .ro.
(.) Ibid.
(pH 32.
I But all these statutes
have been superseded by the Bankrupt Law Consolidation Act,
1841),(12 & 13 Vict. c. 100,) by which all previous acts are repealed; and by sect. 05 it is
enacted that all alum-makers, apothecaries, auctioneers, bankers, bleachers, brokers,
brickmakers, builders, calenderers, carpenters, carriers, cattle or sheep salesmen, coachproprietors, cow-keepers, and persons using the trade or profession of a scrivener, receiving other men's moneys or estates into their trust or custody, and persons insuring
ships or their freight, or other matters, against peril of the sea, warehousemen, wharfingers, packers, builders, carpenters, shipwrights, victuallers, keepers of inns, taverns,
hotels, or coffee-houses, dyers, printers, fullers, and all persons using the trade of merchandise by way of bargaining, exchange, commission, consignment, or otherwise, in
gross or by retail, all persons who, either for themselves or as agents or factors for others,
seek their living by buying and selling, or by buying and letting for hire, or by the workmanship of goods or commodities, and some others expressly mentioned in the section,
shall be deemed liable to become bankrupt; provided that no farmer, grazier, common
labourer or workman for hire, receiver-general of the taxes, or member of or subscriber
to any incorporate, commercial, or trading companies established by charter or act of
parliament, shall be deemed, as such, a trader, liable by virtue of this act to become
benkrupta=-Srawanr.
By the act of Congress AUgust II), 1841, (5 Story, 2821),)there were two classes of bankrupts. First, those who became so upon their Voluntary petition; and this class comprehended all persons whatsoever residing in any State, District, or Territory of ths,
United States owing debts, which shall not have been created in consequence of autofalcation as a public officer, or as executor, administrator, guardian, or trustee, or while
acting in any other fiduciary capacity. Second, persons declared bankrupts upon the
petition of one or more of their creditors, to whom they owe debts amounting in the
whole to not less than five hundred dollars; and this class comprehended all persons
being merchants or using the trade of merchandise, all retailers of merchandise, and a.I
bankers, factors, brokers, underwriters, or marine insurers, owing debts of not less than
two thousand dollars. This act was repealed by the act of March 3, 1843, (5 Story, 2978,)
with a proviso that the repeal should not affect any case or proceeding in bankruptcy
commenced before the passage of the repeal, or any pains, penalties, or forfeitures incurred under the original act, but every such proceeding may be continued to its final
consummation.c-Suanswoon.
2 It has been long held that if the affidavit of debt term the debtor a "dealer
and
chapman," that is a sufficient description of trading to support a commission of bankrIptcy; and a general statement in the commission that the bankrupt" got his living
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occupation \.where nothing is bought and sold, and where therefore an extensive
credit for the stock in trade is not necessary to be had) will make a man a
re1?ular bankrupt i as that of a husbandman, a gardener, and the IiI,,,, who are
paid for their work and labour.(q) Also an innkeeper cannot, as such, be n
bankrupt :(r) for his gain or livelihood does not arise from buying and sl1!lingin
the way of merchandise, but greatly from the use of his rooms and furniture,
his attendance, and the like: and though he may buy corn and victuals, to sell
again at a profit, yet that no more makes him a trader than a schoolmaster or
other person is, that keeps a boarding-house, and makes considerable gains bv
buying and selling what he spends in the house i and such a one is clearly not
within the statutes.(s) But where persons buy goods, and make them up into
salable commodities, as shoemakers, smiths, and the like; here, though part of
the gain is by bodily labour, and not by buying and selling, yet they are within
the statutes of bankrupts :(t) for the labour is only in melioration of the commodity, and rendering it more fit for sale.
One single act of buying and selling will not make a man a trader is but a
repeated practice, and profit by it. Buying and selling bank-stock, or other
government securities, will not make a man a bankrupt i they not bcing goods,
wares, or merchandise, within the intent of the statute, by which a profit may
be fairly made.(u) Neither will buying and selling under particular restraints,
or for particular purposes j as, if *a commissioner of tho navy uses to [*.r7
buy victuals for the fleet, and dispose of the surplus and refuse, he is not
'
thereby made a trader within the statutes.(w) An infant, though a trader, can.
not be made a bankrupt i for an infant can owe nothing but for ncccssaries: and
the statutes of bankruptcy create no new debts, but only give a speedier and
more effectual remedy for recovering such as were before due: and no person
(Jan be made a bankrupt for dcbts which he is not liable at law to pay.(x) But
a feme-covert in London, being a sole trader according to the custom, is liable
to a commission of bankrupt.(y)
(,)
(.)
(.)
(r!

Cro. Car. 31.
Cro. Car.5-19. Sklnn, 291.
Skinn 2!l"Z. 3 ~Iod 330.
Cro. Car. 31. Skinn. 292.

(-) 2 P. Wms. 80S.
(-)1Salk. 110. Sklnn. 292.
(0) Lord Raym. 443.
(.) La Vie
Phillps, M. 6000. III. B. R.

"s.

by buying and selling" is enough to support it, though the bankrupt is described as a
waterman, (ex parte Herbert, 2 Ves. & Bea. 400;) for no clearer information can be
received from the expression "dealer and chapman" than would be conveyed hy the
description of the bankrupt as one who" gained his livelihood by buying and selling;"
which general statement will admit the finding of any particular trading. Hale vs. Small.
2 Brod. & Bing. 27. S. C. 2 Wils. ChaoCa. 8(i.--CIIITTY.
S It has been decided that a single purchase, made with intent to sell again, is enough
to constitute a trading, so as to bring the party within the purview and operation of the
bankrupt-laws. Holroyd V.~. Gwynne, 2 Taunt.
Newland VB. Bell, Holt's N. P. C.
223. This, however, must be qualified. Lord Ellenborough held that a flshorrunn who
bought fish at sea from other boats for the purpose of making up his own cargo, which
he carried ashore and sold, was a trader within the meaning of the bankrupt-laws,
(Heanny VB. Birch, 3 Camp. 233:) but lord Eldon, adverting to this decision, expressed
his opinion to be, that, although it would be immaterial whether the acts were few or
many, if the fisherman went out for the purpose of buying fish, that would make him a
general trader: still, if the case were no more than that a person who went to sea to fish,
and, not obtaining a sufficient cargo, buys a few fish to make it up, it would be hasty to
say that such a partial buying would amount to a general trading. Such a case, his
lordship added, must always depend upon its own particular circumstances, and be
properly the subject of a trial at law. It. was further observed, that a farmer, who is
converting his apples-the fruit of his orchard-into cider, and, finding he has not a
sufficient supply from his own orchard, makes up the deficiency by purchasing apples
from his neighbours, or the owner and worker of a coal-mine, who buys small artir-les, as
bread, cheese, &c., in order to sell them again to his own pitmen, doc'! not thorohy
render himself a trader within the bankrupt-laws. Ex parte Gallimore, 2 Rose, 4~j. 128.
But, it seems quite clear, the question of law is not now governed by the quantum of the
trading: it is a settled rule that if any stranger may be supplied with the commodity
which is sold, and it is not sold as a favour to any particular person, there the person 80
selling is subject to the bankrupt-laws. Patman VB. Vaughan, 1 T. R. 573. Wright. t'J.
Bird, Price. 22.-CHITTl"
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2. Having thus considered who may, and who may not, be made a bankrupt,
we are to inquire, secondly, by what acts a man may become a bankrupt.
A
bankrupt it! "a trader who secretes himself, or does certain other acts tending
to defraud his creditors." We have hitherto been employed in explaining tho
former part of this description, .. a trader;" let us now attend to the latter,
"who secretes himself, or does certain other acts tending to defraud hit! orodltors," And, in gcneral, whenever such a trader, as is before described, hath
endeavoured to avoid his creditors, or evade their just demands, this hath been
declared by the legislature to be an act of bankruptcy, upon which a commissior,
may be sued out. For, in this extrajudicial method of proceeding, which is
allowed merely for the benefit of commerce, the law is extremely watchful to
detect a man whose circumstances are declining, in the first instance, or at least
as early as possible; that the creditors may receive as large a proportion of
their debts as may be; and that a man may not go on wantonly wasting his
substance, and then claim the benefit of the statutes, when he has nothing left
to distribute.
To learn what the particular acts of bankruptcy are which render a man a
bankrupt, we must consult the several statutes and the resolutions formed by the
*478] courts thereon. *Among these may therefore be reckoned, 1. Departing from the realm, whereby a man withdraws himself from the juris.
diction and coercion of the law, with intent to defraud his creditors.(z) 2. De.
parting from his own house with intent to secrete himself and avoid his ereditors.(a)
3. Keeping in his own house privately, so as not to be seen or spoken
with by his creditors, except for just and necessary cause; which is likewise
construed to be an intention to defraud his creditors by avoiding the process of
the law.(b) 4. Procuring or suffering himself willingly to be arrested, or outlawed, or imprisoned, without just and lawful cause; which is likewise deemed
an attempt to defraud his creditors.(c) 5. Procuring his money, goods, chattels,
and effects to be attached or sequestered by any legal process; which is another
plain and direct endeavour to disappoint his creditors of their security.Cd) 6.
Making any fraudulent conveyance to a friend, or secret trustee, of his lands,
tenements, goods, or chattels; which is an act of the same suspicious nature
with tho last.(e) 7. Procuring any protection, not being himself privileged by
parliament, in order to screen his person from arrests; which also is an endeavour
to elude the justice of the lnw.(j)
8. Endeavouring or desiring, by any petition
to the king, or bill exhibited in any of the king's courts against any creditors,
to compel them to take less than their just debts; or to procrastinate the time
of payment originally contracted for; which are an acknowledgment of either
his poverty or his knavery.(g)
9. Lying in prison for two months or more,
upon arrest or other detention for debt, without finding bail in order to obtain
his liberty.(h) For the inability to procure bail argues a strong deficiency in
his credit, owing either to his suspected poverty, or ill character; and his
neglect to do it, if able, can arise only from a fraudulent intention; in either of
k479] which cases it is high time for his creditors to look to themselves, *and
compel a distribution of his effects. 10. Escaping from prison after an
zrreat for ajust debt of 100l. or upwards.rj)
For no man would break prison
"fiat was able and desirous to procure bail; which brings it within the reason
of the last case. 11. Neglecting to make satisfaction for any just debt to tho
amount of 100l. within two months after service of legal process for such del t
upon any trader having privilege of parliament.(kY
(a) Stilt. 13 Eliz. c. 7.
1 Jac. I. c. IS.
. (.)(a(1. Ibid.
Stat. 13 Eliz. c. 7.
Ibid. 1 Jac. I. c. 15.
( ) Stat. I
(.) Hid.

JdC.

I. e. rs,

(I) Stat. 21 J8Il. I. c.19.
(.) Ibid.
Ibid.
Ibid.
(.) Stat. 4 Geo. Ill. c. 33.

(A)
(I)

4 The English Bankrupt Law ConsolidationAct of 1849(12 & 13Vict. c. 106,s. 69) has
increased the number of enumerated cases to fifteen, and modified six of these as set
forth in the text. It is not deemed necessary to encumber the note with them. By
'.lJe act of Congress Aug. 19, 1841, (5 Story, 2829,)the enumerated acts on which a mar-
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These are the several acts of bankruptcy expressly defined by the statutes relating to this title: which being so numerous, and the whole law of bankrupts
being an innovation on the common law, our courts of justice have been tender
of extending or multiplying acts of bankruptcy by any construction or implication. And therefore Sir John Holt held(l) that a man removing his goods
privately, to prevent their being seized in execution, was no act of bankruptcy.
For the statutes mention only fraudulent gifts to third persons, and procuring
them to be seized by sham proccss in order to defraud crcditors: but this,
though a palpable fraud, yet falling within neither of those cades, cannot be
adjudged an act of bankruptcy.
So also it has been determined expressly that
a bunker's stopping or refusing payment is no act of bankruptcy; for it is not
within the description of any of the statutes, and there may be good reasons
for his so doing, as suspicion of forgery, and the like: and if, in consequence of
such refusal, he is arrested, and puts in bail, still it is no act of bankruptcy :(m)
but, If he goes to prison, and lies there two months, then, and not before, he is
become a bankrupt.
We have seen who may be a bankrupt, and what acts will make him eo : lot
us next consider,
3. Tho proceedings on a commission of bankrupt; so far as thcy affect tho
bankrupt himself. And these depend entirely *on the several statutes [*180
of bankruptcy;
all which I shall endeavour to blend together and
.
digest into a concise methodical order.
And, first, there must be a petition to the lord chancellor by one creditor to
the amount of 100l., or by two to the amount of 150l., or by three or moro to
the amount of 200l., which debts must be proved by affidavit ;(n) upon which
he grants a commission to such discreet persuns as to him shall seem good, who
are then styled commissioners of bankrupt.(o)
The petitioners, to prevent.
malicious applications, must be bound in a security of 20Ul. to make the party
amends in case they do not prove him a bankrupt. And if, on the other hand,
they receive any money or effects from the bankrupt as a recompense for suing
out the commission, so as to receive more than their ratable dividends of
the bankrupt's estate, they forfeit not only what they shall have so received,
but their whole debt. These provisions are made, as well to secure persons in
good credit from being damnified by malicious petitions, as to prevent knavish
combinations between the creditors and bankrupt, in order to obtain tile benefit
of a commission. ·When the commission is awarded and issued, the commissioners are to meet at their own expense, and to take an oath for the due exocution of their commission, and to be allowed a sum not exceeding 20s. per
diem each, at every sitting. And no commission of bankrupt shall abate or bo
void upon any demise of the crown.(p)
When the commissioners have received their commission, they are first to
receive proof of the person's being a trader and having committed some act of
bankruptcy, and thcn to declare him a bankrupt, if proved so, and to give
notice thereof in the Gazette, and at the same time to appoint three meetings.
At one of these meetings an election must be made of assignces, or persons to
whom the bankrupt's estate shall be aesignod, and in whom it shall bo vested for
the benefit of the creditors; which assignees are to be chosen by tho major
<I) Lord R.1ym. 725.
(R)7 llod. 139.
(..) Stat. 6 000.11. Co 30.

(0) 3 Stat. 13 E11z. c. 7.
(~) Stat. 6 000. II. c. 30.

could be declared a bankrupt by the action of his creditors were,-I. Departing from the
State, District, or Territory of which he is an inhabitant, with intent to defraud his
creditors. 2. Concealing himself to avoid being arrested. 3. Willingly or fraudulently
procuring himself to be arrested, or, 4. His goods and chattels, lands or tenements, to
be attached, distreined, sequestered, or taken in execution. 5. Removing his goods,
chattels, and effect",or concealing them to prevent their being levied upon or taken III
execution, or by other process. 6. Making any fraudulent conveyance,assignment, sale,
gift, or other transfer of his lands, tenements, goods, or chattels, credits, or evid~ncesof
debt: with a proviso,however, that any person so declared a bankrupt, at the instance
(If a. creditor, shall be entitled, if he demands it, to a trial by jUry.-SUARSWOOD.
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*part in value of the creditors who shall then have proved their debts,
but may be originally appointed by the commissioners, and afterwards
approved or rejected by the creditors: but no creditor shall be admitted to vote
in the choice of assignees whose debt on the balance of accounts does not
amount to lOt. .And at the third meeting, at furthcst, which must be on the
forty-second day after the advertisement in the Gazette, (unless the time be enlargcd by the lord ch:mcellor,) the bankrupt, upon notice also personally served
upon him or left at his usual place of abode, must surrender himself personally
to the commissioners; which surrender (if voluntary) protects him from ali
arrests till his final examination is past: and he must thenceforth in all respects
conform to the directions of the statutes of bankruptcy; or, in default of either
surrender or conformity, shall be guilty of felony without benefit of clergy,
and shall suffer death, and his goods and estate shall be distributed among his
ereditors.(q)
In case the bankrupt absconds, or iii likely to run away, between the time of
the commission issued and the last day of surrender, he may, by warrant from
any judge or justice of the peace, be apprehended and committed to the
county gaol, in order to be forthcoming to the commissioners, who are also empowered immediately to grant a warrant for scizing his goods and papers.(r)
·When the bankrupt appears, the commissioners are to examine him touching
all matters relating to his trade and effects. They may also summon before
them and examine the bankrupt's wife,(s) and any other person whatsoever, as
to all matters relating to the bankrupt's affairs. .And in case any of them shall
refuse to answer, or shall not answer fully, to any lawful question, or shall
refuse to subscribe such their examination, the commissioners may commit
them to prison without bail till they submit themselves and make and sign a
full answer: the commissioners spccifying in their warrant of commitment the
question so refused to be answered. .And any gaoler permitting such person to
escape or go out of prison shall forfeit 500l. to the creditors.(t)
"489
*The bankrupt, upon this examination, is bound upon pain of death
..] to make a full discovery of all his estate and effects, as well in expectancy as possession, and how he has disposed of the same; together with all
books and writings relating thereto: and is to deliver up all in his own power
to the commissioners, (except the necessary apparel of himself, his wife, and
his childrcn;) or, in case he conceals or embezzles any effects to the amount of
20l., or withholds any books or writings, with intent to defraud his creditors,
he shall be guilty of felony without benefit of clergy, and his goods and estates
shall be divided among his creditors.ru) .And, unless it shall appear that his
inability to pay his debts arose from some casual loss, he may, upon conviction
by indictment of such gross misconduct and negligence, be set upon the pillory
for two hours, and have one of his ears nailed to the same and cut off.(v)
.After the time allowed to the bankrupt for such discovery is expired, any
other person voluntarily discovering any part of his estate, before unknown to
the assignees, shall be entitled to five per cent. out of the effects so discovered,
and such further reward as the assignees and commissioners shall think proper .
.And any trustee wilfully concealing the estate of any bankrupt, after the oxpiration of two-and-forty days, shall forfeit 100l., and double the value of the
estate concealed, to the creditors.(w)
Hitherto every thing is in .favour of the creditors, and the law seems to be
pretty rigid and severe against the bankrupt; but, in case he proves honest, it
makes him full amends for all this rigour and severity. For, if the bankrupt
hath made an ingenuous discovery, (of the truth and sufficiency of which there
remains no reason to doubt,) and hath conformed in all points to the directions
of the law; and if, in consequence thereof, the creditors, or four parts in five
of them in number and value, (but none of them creditors for less than 20l.,)

. If}r Stat.
5 Geo,II. c. 30.
Stat. 5 000. II e 30.

o Stat. 21 Ja.c. <. c. 19.
• Stat. 5 Oeo, II. c. 30.
•) 8tat. 0 oeo.II. c.30. Dythelaw.ofSaple •• nll frauduI.llt bankmpto, partlcnlarly tiuch as do Dotsur-endcr them768

selves within four day., sre punished with death; also oil
who concealthe effects of a bankrupt, or .. t up a pretended
debt to defraud his creditord. \loci. UII.llillt.ltuill. 320.
Co)St,lt. 21 Joe. I. Co 19•
(")Stat. 5 oeo. II. c. 30.
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will sign a certificate to that purport; the commissioners are then to authen
ticate such certificate under their hands and seals, and to transmit it to tho lord
chancellor ; and he, or two of the judges whom he shall appoint, on oath
*made by the bankrupt that such certificate was obtained without fraud, [*483
may allow the same; or disallow it, upon cause shown by any of tho
•
creditors of the bankrupt.(x)
•
If no cause be shown to the contrary, the certificate is allowed of course;
and then the bankrupt is entitled to a decent and reasonable allowance out of
his effects, for his future support and maintenance, and to put him in II way
of honest industry. This allowance is also in proportion to his former good
behaviour in the early discovery of the decline of his affuirs, and thereby giving
his creditors a larger dividend. For, if his effects will not Imy one-half of hit;
debts, or ten shillings in the pound, he is left to the discretion of the commissioners and assignees to have a competent sum allowed him, not exceeding three
per cent.; but if they pay ten shillings in the pound, he is to be allowed five per
cent.; if twelve shillings and sixpence, then seven and a half per cent.; and if
fifteen shillings in the pound, then the bankrupt shall be allowed tell per ceni.;
provided that such allowance do not in the first case exceed 200l., in the second
%Ol., and in the third 300l.(y)
Besides this allowance, he has also an indemnity granted him of being free
and discharged forever from all debts owing by him at the time he became a
bankrupt; even though judgment shall have been obtained against him, and he
lies in prison upon execution for such debts; and for that, among other purposes,
all proceedings on commissions of bankrupt are, on petition, to be entered of
record, as a perpetual bar against actions to be commenced on this account:
though, in general, the production of the certificate, properly allowed, shall bo
sufficient evidence of all previous proceedings.(z) Thus *the bankrupt [*4801
becomes a clear man again; and, by the assistance of his allowance and
his own industry, may become a useful member of the commonwealth; which
is the rather to be expected, as he cannot be entitled to these benefits unless his
failures have been owing to misfortunes rather than to misconduct and extravagance.
For no allowauee or indemnity shall be given to a bankrupt unless his certificate be signed and allowed as before mentioned; and also, if any creditor
produces a fictitious debt, and the bankrupt does not make discovery of it, but
Buffers the fair creditors to be imposed upon, he loses all title to these advantages.(a) Neither can he claim them if he has given with any of his children
above IDOL. for a marriage portion, unless he had at that time sufficient left to
pay all his debts; or if he has lost at anyone time bl., or in the whole IDOL.,
within a twelvemonth before he became bankrupt, by any manner of gaming
or wagering whatsoever; or within the same time bas lost the value of lOOt. by
stock-jobbing. Also, to prevent the too common practice of frequent or fraudulent or careless breaking, a mark is set upon such as have been once cleared
by a commission of bankrupt, or have compounded with their creditors, or have
been dolivered by an act of insolvency: which is an occasional act, frequently
passed by the legislature: whereby all persons whatsoever, who are either in
too Iowa way of dealing to become bankrupts, or, not being in a mercantile state
of life, are not included within the laws of bankruptcy, arc discharged from all
suits and imprisonment, upon delivering up all their estate and effects to their
creditors upon oath, at the sessions or assizes; in which case their pcrjury or
fraud is usually, as in case of bankrupts, pumshed with death. Persons who
have been once cleared by any of these methods, and afterwards become bankrupts again, unless they pay full *fifteen shillings in the pound, are only [*485
thereby indemnified as to the confinement of their bodies; but any future
(.) Stat. 5 Oeo. II. c. 30.
(') Stat. 5 Geo, II. Co 30. By tho Roman law or cession, Ir
the debtor acquired any eouslderable property oubsequent
to the givwg up of hls ail,lt was liable to tbe demands ofhls
creditors, (Pf. 42, 3, 4;) but this did not eXI<'J!d to such
allowance ns WM left to hIm on the score of compassion for
'he maintenance of hunself and £uwly. St quid muencord ...

VOL.L-t9

anna tl fUtrit rclidum, pufAJ nunstrullJ7l. t:d annum, an.
meniorum. 'U17l1i"" non oportei propter hoc bona .jUI
"",undarl: nee enim fraudandus at al ... mti.r coItidun"
Ibid.l. 6.
(I) Stat. 5 000. II. Co 30.
(.) Stat. U Oeo. U. Co 5i
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estate they shall acquire remains liable to their creditors, excepting their
necessary apparel, household goods, and the tools and implements of their
trades.(b)
Thus much for the proceedings on a commission of bankrupt, so far as they
affect the bankrupt himself personally. Let us next consider,
4. How such proceedings affect or transfer the estate and property of the bank
rupt. The method whereby a real estate in lands, tenements, and hereditameuts may be transferred by bankruptcy, was shown under its proper head
in a former chapter.(c) At present, therefore, we are only to consider the
transfer of things personal by this operation of law.
By virtue of the statutes before mentioned,(d) all the personal estate and
effects of the bankrupt are considered as vested, by the act of bankruptcy, in
the future assignees of his commissioners, whether they be goods in actual
possession, or debts, contracts, and other choses in action: and the eommissioners, by their warrant, may cause any house or tenement of the bankrupt to be
broken open in order to enter upon and seize the same. And when the assignees
are chosen or approved by the creditors, the commissioners are to assign every
thing over to them; and the property of every part of the estate is thereby as
fully vested in them as it was in the bankrupt himself, and they have the same
remedies to recover it.(e)5
The property vested in the assignees is the whole that the bankrupt had in
himself at the time he committed the first act of bankruptcy, or that has been
vested in him since, before his debts are satisfied or agreed for. Therefore it.
is usually said, that once a bankrupt and always a bankrupt; by which io
*4b6] meant, that a plain direct act of bankruptcy once *committed cannot be
purged or explained away by any subsequent conduct, as a dubious,
equivocal act may be ;(f) but that, if a commission is afterwards awarded, the
commission and the property of the assignees shall have a relation 01' reference
back to the first and original act of bankruptcy.(g)
Inasmuch that all transacrior.s of the bankrupt are from that time absolutely null and void, either with
regard to the alienation of his property or the receipt of his debts from such as
are privy to his bankruptcy; for they are no longer his property, or his debts,
but those of the future assignees. And if an execution be sued out, but not
served and executed on the bankrupt's effects till after the act of bankruptcy,
It is void as against the assignees.
But the king is not bound by this fictitious
relation, nor is he within the statutes of bankrupts ;(h) for if, after the act of
bankruptcy committed, and before the assignment of his effects, an extent
issues for the debt of the crown, the goods are bound thereby.(t) In France,
this doctrine of relation is carried to a very great length; for there every act
of a merchant, for ten days precedent to the act of bankruptcy, is presumed to
be fraudulent, and therefore void.(k) But with us the law stands upon a more
reasonable footing: for, as these acts of bankruptcy may sometimes be secret
to all but a few, and it would be prejudicial to trade to carry this notion to its
utmost length, it is provided, by statute 19 Geo. II. c. 32, that no money paid by
IL bankrupt to a bona fide or real creditor, in the course of trade, even after an
(6) Stat. 5 Goo. II. c. 30.

I') Page 285.
I') Stat. 1 Jac. I. c. 15.
\') 12 Mod. 3Z!.
l-j Salk. 110.

21 J= I. c. 19.

(.) 4 Burr, 32fA) 1 Atk. 262') Viner, Abr. tit. Creditor and Bankrupt, 1041) Sp. L b. 29, c. 16.

• By the act of CongressAugust 19, 1841, (5 Story, 2830,) it WI!.'! provided that all the
property and rights of property, of every name and nature, and whether real, personal,
or mixed, of every bankrupt, except as presently mentioned, who shall be declared to
"bea bankrupt, shall by mere operation of law, ipso facto, from the time of such decree,
be deemed to be divested out of such bankrupt, without any other act, assignment,or
other conveyance whatsoever. The exception referred to is necessaryhousehold and
kitchen furniture, and such other articles and necessariesof the bankrupt I!.'! the
assigneeshall designate or set apart, having reference in the amount to the family, condition, and circumstancesof the bankrupt, but altogether not to exceedin value,in any
case, the sum of three hundred dollars; and also the wearing-apparelof such bankrupt,
vnd that of his wifeand chlldren.c-Saaaswoon,

no
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act of bankruptcy done, shall be liable to be refunded. Nor, by statute 1 Jac
L c. 15, shall any debtor of a bankrupt, that pays him his debt without know.
ing of his bankrn:ptcy, be liable to account for it again; the intention of this
relative power bemg only to reach fraudulent transactions, and not to distress
the fair trader.
'The assignees may pursue any legal method of recovering this property so
vested in them, by their own authority; but *eannot commence a suit [*487
rn equity, nor compound any debts owing to the bankrupt, nor refer any
matters to arbitration, without the consent of the creditors, or the major part of
them in value, at a meeting to bo held in pursuance of notico in tho Gazette.(l)
. When they have got in all the effects they can reasonably hopo for, and
. reduced them to ready money, the assignees must, after four and within twelve
months after tho commission issued, givlj one-and-twenty days' notice to tho
creditors of a meeting for dividend or distribution; at which timo they must
produce their accounts, and verify them upon oath if required. And then tho
commissioners shall direct a dividend to be made, at so much in the pound, to
all creditors who have before proved, or shall then prove, their debts. This
dividend must be made equally and in a ratable proportion to all the creditors,
according to the quantity of their debts; no regard being had to the quality of
them. Mortgages, indeed, for which the creditor has a real security in his own
hands, are entirely safe; for the commission of bankrupt reaches only the
equity of redemption.(m) So are also personal debts, where the creditor has a
chattel in his hands as a pledge or pawn for the payment, or has taken the debtor's
lands or goods in execution. And, upon the equity of tho statute S Anne, c. 14,
(which directs that upon all executlons of goods being on any premises demised
to a tenant, one year's rent, and no more, shall, if due, be paid to the landlord.)
it hath also been held that, under a commission of bankrupt, which is in tho
nature of a statute-execution, the landlord shall be allowed his arrears of rent
to the same amount in preference to other creditors, even though he had neglected to distrein while the goods remained on the premises, which he is otherwise entitled to do for his entire rent, be the quantum what it may.(n) But,
otherwise, judgments and recognizances, (both which are debts of record, and
therefore at other times have a priority,) and also bonds and obligations by
deed or special instrument, (which are called debts by specialty, and are usually
the next *in order,) these are all put on a level with debts by mere sim- [*488
pIe contract, and all paid pari passu.(o) Nay, so far is this matter carried, that, by che express provision of the statute,(p) debts not due at tho time
of the dividends made, as bonds or notes of hand payable at a future day cortain, shall be proved and paid equally with the rest,(q) allowing a discount or
drawback in proportion. And insurances and obligations upon bottomry or
respondentia, bonn fide made by the bankrupt, though forfeited after the commis,
sion is awarded, shall be looked upon in the same light as debts contracted before any act of bankruptcy.(r)
Within eighteen months after the commission issued, a second and final divr
dend shall be made, unless all the effects were exhausted by the first.(s) And
if any surplus remains, after selling his estates and paying C\'ery creditor his full
debt, it shall be restored to the bankrupt.(t)
This is a case which sometimes
happens to men in trade, who involuntarily, or at least unwarily, commit acts of
bankruptcy, by absconding and the like, while their effects are more than sufficient to pay their creditors. And, if any suspicious or malevolent creaitor
will take the advantage of such acts, and sue out a commission, the bankrupt
has no remedy, but must quietly submit to the effects of his own imprudenco;
except that upon satisfaction made to all the creditors the commission may be
lIuperseded.(u) This case may also happen: when a knave is desirous. of
defrauding his creditors, and is compelled by a commission to do them that JUs(I) Stat. 6 Goo. II. c. 30
Rep. 466.

<-) Fmch,

(-) 1 Atk 103, 1M.
(0) Stat. 21 Jac. I. c.

]0.
(') Etat. 7 Goo. I. c. 31.

('J Lord Raym 1549. 8tm. ]211
St..t. 19 Goo. II. c. 32('J 8tat. 5 Goo. II. c. 30.
(.) Stat. 13 Ellz. c. 7.
(-) 2 Ch. Ca.1~
<r)
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wanted to evade. And therefore, though the usual rule
debts carrying interest shall cease from the time of
yet, in case of a surplus left after payment of every
again revive and be chargeable on the bankrupt(w) 01

CHAPTER

XXXII.

OF TITLE BY TESTAMENT, AND ADMINISTRATION.
THEREyet remain to be examined, in the present chapter, two other methods
of acquiring personal estates,-viz.,
by testament and administration. And these
I propose to consider in one and the same view; they being in their nature so
connected and blended together as makes it impossible to treat of them distinctly without manifest tautology and repetition.
XI., XII. In the pursuit, then, of this joint-subject, I shall, first, inquire into
the original and antiquity of testaments and administrations;
shall, secondly,
show who is capable of making a last will and testament; shall, thirdly, consider the nature of a testament and its incidents; shall, fourthly, show what an
executor and administrator are, and how they are to be appointed; and, lastly,
shall select some few of the general heads of the office and duty of executors
and administrators.
First, as to the original of testaments and administrations.
We have more
than once observed that, when property came to be vested in individuals by the
right of occupancy, it became necessary for the peace of society that this oceupancy should be continued, not only in the present possessor, but in those per.
sons to whom he should think proper to transfer it, which introduced the doc*490] trine and practice of alienations, *gifts, and contracts.
But these pre·
.
cautions would be very short and imperfect if they were confined to the
life only of the occupier; for then, upon his death, all his goods would again become common, and create an infinite variety of strife and confusion. The law
of very many societies has therefore given to the proprietor a right of con.
tinuing his property after his death in such persons as he shall name; and, in
defect of such appointment or nomination, or where no nomination is permitted,
the law of every society has directed the goods to be vested in certain particular
individuals, exclusive of all other persons.(a)
The former method of acquiring
personal property, according to the express directions of the deceased, we call
a testament: the latter, which is also according to the will of the deceased, not
expressed indeed but presumed by the law,(b) we call in England an administration j being the same which the civil lawyers term a succession ab intestato, and
which answers to the descent or inheritance of real estates.
Testaments are of very high antiquity.
We find them in use among the
antient Hebrews; though I hardly think the example usually given(c) of
.Abraham's complaining(d) that, unless he had some children of his body, his
steward, Eliezer of Damascus, would be his heir, is quite conclusive to show
that he had made him so by will. And, indeed, a learned writer(e) has adduced
this very passage to prove that in the patriarchal age, on failure of children or
kindred, the servants born under their master's roof succeeded to the inheritance as heirs-at-lnw.Ij")
But (to omit what Eusebius and others have related
of Noah's testament, made in writing and witnessed under his seal, whereby he
disposed of the whole world)(g) I apprehend that a much more authentic instance of the early use of testaments may be found in the sacred writings,(h)
(-) 1 AUt. 214.
(o) p"rr. L. of N. b. 4, e.io,
(~ Ibid. b. 4, c. 11.
(. llarbeyr. Pu1I 4 10,4. Godolpb. Orph. Leg. I. 1.
(

OeD. xv.

w72

') Taylor's Elem. CI,.. Law, 517.
I}See page 12~<) Selden, tk mcc. EIn-. Co 2t.
(Al Gen. zlvilL
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wherein Jacob bequeaths to his son Joseph a portion of his *inhcrit:mco [*491
double to that of his brethren; which will we find carried into execution
many hundred yoars afterwards, when tho postority of Joseph wore divided into
two distinct tribes, those of Ephraim and Manassch, and had two several
inheritances assigned them; whereas tho descendants of each of tho other
patriarchs formed only one single tribe and had only ono lot of inheritance
Solon was the first legislator that introduced wills into Athens ;(i) but in many
other parts of Greece they were totally discountenanced.(k) In Home they
were unknown till the laws of the twelve tables were compiled/ which first
gave tho right of bequeathing :(l) and among the northern nations, particularly
among the Germans,(m) testaments were not received into usc. And this
variety may serve to evince that the right of making wills and disposing of
property after death is merely a creature of tho civil state,(n) which has pormitted it in some countries and denied it in others; and even where it is permitted by law, it is subjected to different formalities and restrictions in almost
every nation under heaven.toj
With us in England, this power of bequeathing is coeval with the first rudiments of the law: for we have uo traces or memorials of any time when it did
not exist. Mention is made of intestacy, in the old law before the conquest, as
being merely accidental; and the distribution of the intestate's estate, after
payment of the lord's heriot, is then directed to go according to the cstublished
law. "Sive quis incuria, sive morte repeniina, juerit iniestatus mortuus, dominus
tamen nullam rerum ·suarum partem (prceter eam quce jure debetur bereoti nomine)
sibi assumito.
Verum possessiones uxori, liberis, et coqnatione proximis, pro suo
cuique jure, distribuantur."(p)
But we arc not to imagine that this power of

bequeathing extended originally to all a man's personal estate. On the contrary, Glanvil informs us(q) that by the common law, *as it stood in the [*492
reign of Henry the Second, a man's goods were to be divided into three
equal parts: of which one went to his heirs or lined descendants, another to
his wife, and the third was at his own disposal: or, if he died without a wife,
he might then dispose of one moiety, and the other went to his childrcn; and
60 e cOTlverso, if he had no children, tho wife was entitled to one moiety, and he
might bequeath the other; but if he died without either wife or issue, tho whole
(') Plutarch in vita Solon.
(i) Pott, Anhq. I. 4, c.1S.
(I) Inst.2, 2.?, 1.
(")Tacit. de lIar. Germ. 21.

See page 13.
Sp, L. b. 27, c. 1. YJnnIus In Iwt.l.
LL. Canut, Co 68.
(I) L. 2, Co 5.
(ft)
(0)
(p)

2, tit. 10.

------------------~----~--~~-------------------------

1 This position is very questionable.
Long before the compilation of the laws of the
Twelve Tables, a testament might be made by a Roman, and his private will converted
into a public law, by promulgation in calatis comitiis. A Roman, also, who was girt for war,
and about to proceed to battle, was allowed, antecedently to the laws of the Twelve
Tables, to make what was termed testamentum in procinctu. And a third mode of making
a will, without the formality of ratification by the comitia, and by persons who were not
entitled to the exclusively-military privilege of making testamentum procinctllm, was in use
before. the introduction of the laws of the Twelve Tables. This was by means of a
fictitious purchase by the intended inheritor, to whom the purchase-money was tendered, and weighed in a balance, before witnesses,-which was termed testamentum per IU
et hbram.
"&iendum est, dim quidcm duo genera testamentorum in usu fuisse; quorum altero in pue a ouo
uteOOntur, quod calatis comitiis appeliabant; altero, cum in pralium exituri essent, quod prodnctum
dicehatur. Accessit deinde tertium genUll tesiamentorum, quod dicebatur per es et libram, scilicet quod
per emancipationem, id est, imaginariam quandam velulitionem agebatur, quinque tesubus et hbripende
civihus Romauis pubenbus, prasentibus, et eo qui familia emptor dicebaiur, Sed illa quidem priora
duo genera testameniorum ex veteribvs temporibus in desuetudineni abierunt: quod uero per IX3 et
?ibram fiehat, diutius permanserii:" Vinnius, lib. 2, tit. 10. Heineccius, in his commentary
on this passage, observes that the comitia, which were calata, or convocata, for the purpose
of giving a public sanction to private wills, could neither have been the comitia centuriata
nor the comitia tributa, but must necessarily have been the comitia curiata, qua: sola, primis
temporibus, cum in cancione testamenta fiebant, in urbe habereniur, Certum est tempore media jurisprudentia: comitiis testari desitum fuisse, Immo, latis tabulis xii. desiisse testamenta in comitiis calatis
.f!.eri, :.erisimillimum est. Q"iy enim eoluisset voluntatem wam submittere populi suJfragiis, quum
.ibere 8UOqw'arbitrio testari possetf Et quis maluissct publice et palam ha:redem nuncupare, q=m
jure uti xii. tabularum r.l''!ces8o.2-ClIITTl'
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was at his own disposal.(r) The shares of the wife and children were called
their reasonable parts, and the writ de rationabili parte bonorum was given to
recover them.(s)
This continued to be the law of the land at the time of magna carta, which
provides that the king's debts shall first of all be levied, and then tho residue
of the goods shall go to the executor to perform the will of the deceased; and:
if nothing be owing to the crown, "omnia catalla cedant defuncto ; salvis uxor!
ipsius et pueris suis rationabilibus partibus suis."(t)
In the reign of king Edward
the Third, this right of the wife and children was still held to be the universal
or common Inw;(u) though frequently pleaded as the local custom of Berks,
Devon, and other counties :(w) and Sir Henry Finch lays it down expressly,(x)
in the reign of Charles the -:First, to be the general law of the land. But this
law it!at present altered by imperceptible degrees, and the deceased may now, by
will, bequeath the whole of his goods and chattels; though we cannot trace out
when first this alteration began. Indeed, Sir Edward Coke(y) is of opinion that
*493] this never was *the general law, but only ebtained in particular places
by special custom: and to establish that doctrine he relies on a passage
in Braeton, which, in truth, when compared with the context, makes directly
against his opinion. For Bracton(z) lays down the doctrino of the reasonable
part to be the common law; but mentions that as a particular exception, which
Sir Edward Coke has hastily cited for the general rule. And Glanvil, magna
carta, Flcta, the year-books, Fitzherbert, and Finch, do all agree with Bracton,
that this right to the pars rationabilis was by the common law; which also continues to this day to be the general law of our sister kingdom of Scotland.(a)
To which we may add, that whatever may have been the custom of later years
in many parts of the kingdom, or however it was introduced in derogation of
the old common law, the antient method continued in use in the province of
York, the principality of Wales, and in the city of London, till very modern
times; when, in order to favour the power of bequeathing, and to reduce the
whole kingdom to the same standard, three statutes have been provided: the
one 4 & 5 1V. and M. c. 2, explained by 2 & 3 Anne, c. 5, for the province of York;
another 7 & 8 W. III. e. 38, for Wales; and a third, 11 Geo. 1. e. 18, for London:
whereby it is enacted that persons within those districts, and liable to those
customs, may (if they think proper) dispose of all their personal estates by will;
and the claims of the widow, children, and other relations, to the contrary, are
totally barred. Thus is the old common law now utterly abolished throughout
all the kingdom of England, and a man may devise the whole of his chattels as
freely as he formerly could his third part or moiety. In disposing of which, he
was bound by the custom of many places (as was stated in a former chapter)(b)
to remember his lord and the church, by leaving them his two best chattels,
which was the original of heriots and mortuaries; and afterwards he was left
at his own liberty to bequeath the remainder as he pleased.
*4 4
*In case a person made no disposition of such of his goods as were
9]
testable, whether that were only part or the whole of them, he was, and
iii, said to die intestate; and in such case it is said, that by the old law the king
was entitled to seize upon his goods, as the parens patrios, and general trustee of
the kingdom.( c) This prerogative the king continued to exercise for some time
by his own ministers of justice ; and probably in the county court, where matters
of all kinds were determined: and it was granted as a franchise to many lords
of manors, and others, who have to this day a prescriptive right to grant administration to their intestate tenants and suitors, in their own courts-baron,
Bracton, L !,~. 'J.V ".~.
'l, c. 57.
T. N n 122(.) 9 lIen. TIl. c. 18.
(-) A widow brought an ACtionof detinue against h er husband'. executon, quod cum ".,. cvnsutludmem loI.u ... tgn;
,AtlUh'" hactenus usitalam et approbalam, uxar .. dt/,ent ct
,olenl a tempore; t!-c. habere IU<Im ..a/ ..",,,ln1tm porum 00f'IIJT"Um
manton"" nwrum; ita rideliC't. quod Ii nullnl
habu<rint liLe"", tunc molidalem ; tI Ii habuerint, tunc
krltam partem, rh;~ and that her husband died worth
200,000 marka, without issue had between them; and there&lponahe • LUmed the moiety. Som" exceptions were taken
(0)

(0)
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to the pleadings, and tho fact of the h""band'. dying wilhout
issue W.18 denied, but the rule of law, 88 stated in the WrIt,
seems to have been umversally allowed, M.30 Ed ... III
25. And a snmlar case occurs in II. 17 :Ed... Ill. 9.
(.. ) Reg Brev. H2. Co. Litt. 176.
(-) Law. 175.
(.) 2 Inst, 33.
O) L. 2, c. 26, l 20) Dalrymp. of Feud. Proper!J. US.
6) Page 426.
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and other courts, or to have their wills there proved, in case they made an)
disposition.(d) Afterwards, the crown, in favour of tho church, invested the
prelates with this branch of the prerogative: which was done, saith Perkins,(e)
because .t was intended by the law that spiritual men are of better conscience
than laymen, and that thoy had more knowledge what things would conduce to
the benefit of the soul of the deceased, The goods, therefore, of intestates were
given to the ordinary by the crown; and he might seize them, and keep them
without wasting, and also might give, aliene, or sell them at his will, and dispose
of the money ill pios usus: and, if he did otherwise, he broke the confidence
which the law reposed in him.(f)
So that, properly, the whole Interest and
power which were granted to the ordinary were only thoso of being tho king's
almoner within his diocese; in trust to distribute the intestate's goods in charity
to tho poor, or in such superstitious uses as the mistaken zeal of the times had
denominated pious. (g) And, as he had thus the disposition of intestates' effects,
the probate of wills of course followed: for it was thought just and natural,
that the will of the deceased should be proved to the satisfaction of the prelate,
whose right of distributing his chattels for tho good of his soul was effectually
superseded thereby.
*1'he goods of the intestate being thus vested in the ordinary upon
*
the most solemn and conscientious trust, the reverend prelates were, [495
therefore, not accountable to any, but to God and themselves, for their eonduet.(lL)
But even in Fleta's time it was eomplained(i) "quod ordinarii, hujusmodi bona
nomine ecclesiceoccupantes nullan! vel saliem. indebitam faciunt distributionem:"
And
to what a length of iniquity this abuse was carried, most evidently appeara from
a gloss of Pope Innocent IV.,(k) written about the year 1250; wherein he lays
it down for established canon law that "in Britannia tertia pars bonorum decedentium ab intestato in opus ecclesiceetpauperun! dispensanda est." Thus, the popish
clergy took to themsclves(l) (under tho name of the church and poor) the whole
residue of the deceased's estate, after the partes rationabiles, or two-thirds, of the
wife and children\vere deducted; without paying even his lawful debts, or other
charges thereon. For which reason, it was enacted by the statuto of 1Vestm
2,(m) that the ordinary shall be bound to pay tho debts of the intestate so far a8
his goods will extend, in the same manner that executors wero bound in case the
deceased had left a will: a use more truly pious than any requiem, or mass fOI
his soul. This was the first check given to that exorbitant power, which tho
law had intrusted with ordinaries. But, though they were now made liablo to
the creditors of the intestate for their just and lawful demands; yet the residuum,
after payment of debts, remained still in their hands, to be applied to whatever
purposes the conscience of the ordinary shall approve. The flagrant abuses of
which power occasioned the legislature again to interpose, in order to prevent
the ordinaries from keeping any longer the administration in their own hands,
or those of their immediate *dependents: and therefore the statute 31 [*496
Edw. III. c. 11 provides, that, in case of intestacy, the ordinary shall
depute the nearest and most lawful friends of the deceased to administer his
goods; which administrators are put upon the same footing, with regard to suits
and to accounting, as executors appointed by will. This is the original of administrators, as they at present stand; who are only the officers of the ordinary,
appointed by him in pursuance of this statute, which singles out the next and
most lawful friend of the intestate; who is interpreted(n) to be the next of blood
that is under no legal disabilities. The statute 21 Hen. VIII. c. 5 enlarges a
little more the power of the ecclesiastical judge; and permits him to grant
administration either to the 'widow, or the next of kin, or to both of them, at his
own discretion; and, where two or more persons are in the same degree of kindred, gives the ordinary his election to accept whichever he pleases.
(4) 9 Rep. 37.
(.) l4S6.
(I) Finch, Law, 173,la.
(0) Plowd. 277.
C") Ibid.
'i) L.2, c. 67,pO.
(l) In Decretal. L 5, I. 3, c. 42.

(I) The proportion given to the prleet and to other plona
uses w.. ditrcrent In different countries.
In the archdeaconrj' of Richmond In Yorkshire thla proponlon ....
settled by a papal bulle, A.D. 1254, (Rt{lilI.1wrwnuu
RM,,,..
101,) and w" observed till abolished by the statute 26 Uon
VIII. c. 15.
(-)13 Edw. I. c.19.
(-) 9 Rep. 39.
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UP,)1>this footing stands the general law of administrationa at this day. 1
shall, in the further progress of this chapter, mcntion a few more particulars,
with regard to who may, and who may not, bo administrator; and what he is
bound to do when he has taken this charge upon him: what has been hitherto
remarked only serving to show the original and gradual progress of testaments
and administrations; in what manner the latter was first of all vested in tho
bishops by the royal indulgence; and how it was afterwards, by authority of
parliament, taken from them in effect, by obliging them to commit all their
power to particular pernons nominated expressly by the law.
I proceed now, secondly, to inquire who may, or may not, make a testament j
or what persons arc absolutely obliged by law to die intestate.
And this law(o)
is entirely prohibitory] for, regularly, every person hath full power and libcrty
*497] to make a will, that is not under some special prohibition by law or
custom: which prohibitions are principally upon three *accounts: for
want of sufficient discretion; for want of sufficient liberty and free will; and on
account of their criminal conduct.
1. In the first species are to be reckoned infants, under the age of fourteen
if males, and twelve if females; which is tho rulo of the civil law.(p) For,
though some of our common lawyers have held that an infant of any age (even
four years old) might make a testament,(q) and others have denied that under
eighteen he is capable,(r) yet, as the ecclesiastical court is the judge of every
testator's capacity, this case must be governed by the rules of the ecclesiastical
law. So that no objection can be admitted to the will of an infant of fourteen,
merely for want of age: but, if the testator was not of sufficient discretion,
whether at the age of fourteen or four-and-twenty, that will overthrow his testament. Madmen, or otherwise non compotes, idiots or natural fools, persons
grown childish by reason of old age or distemper," such as have their senses
besotted with drunkenness.v=all these are incapable, by reason of mental disability, to make any will so long as such disability lasts. To this class also IDay
be referred such persons as are born deaf, blind, and dumb; who, as they have
always wanted the common inlets of understanding, are incapable of having
animum testandi, and their testaments are therefore void.
2. Such persons as are intestable for want of liberty or freedom of will are,
by the civil law, of various kinds; as prisoners, captives, and the like.(s) But
the law of England does not make such persons absolutely intestable; but only
leaves it to the discretion of the court to judge, upon the consideration of their
(.) GodoJph.Orph. Leg. p. 1, Co 7.
(p) GodoJph. p, 1, Co 8. Wentw. 212. 2 Vern. 104, 469.
Gilb. Rep. H.

(I) Perklne, ~ 503.
(r) Co. LIlt. 89.
(.) GodoJph.p, 1, Co 9.

t This has been thought an error of the press in Perkins, and that four by mistake was
printed for fourteen. See this subject learnedly investigated by Mr. Hargrave, who concludes, with the learned judge, that a will of personal estate may be made by a male at
the age of fourteen, and by a female at the age of twelve, and not sooner. Harg. Co. Litt.
99.-CURISTUN.
However, by the late Wills .Act, statute 1 Vict. c. 26, ~~7, 34, it is enacted that no will
made after the first day of January, 1838, by any person under the age of twenty-one
years, shall be valid.~TEwART.
a See Swinburne, pt.2, sect. 5. Old age alone does not justify a presumption of the party's
incapacity, (Lewis V8. Pead, 1 Ves, Jr. 19;) but, when accompanied by great infirmity, it
will be a circumstance of weight in estimating the validity of any transaction, (Griffiths
V8. Robins, 3 Mad. 192;) for that hypothetical
disability which is always supposed to
exist during infancy may really subsist when the party is of age, and even a much greater
degree of incapacity, though the case be not one .of insanity, or of lunacy, strictly speaking. Sherwood VB. Saunderson, 19 Ves. 283. Ridgway VB. Darwin, 8 Ves. 67. Ex parte
Cranmer, 12 Ves. 449.-CmTTY .
• See Swinburne, pt. 2, sect. 6. A commission of lunacy has issued against a party
who when he could be kept sober was a very sensible man, but whose constant habits
were those of intoxication. Anonym. cited in 8 Ves. 66. And in the case of Rex V8.
Wright, 2 Burr. 1091',a rule w~s.made upon the defendants .to show cause wh~ a criIl}inul
information should not be exhibited against them for the misdemeanour of usmg artlfices
to obtain a will from a woman addicted to liquor, when she was under very improper
eircumstances of mind '0 make one.o-Cr [TTY.
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particular eircumstances of duress, whether or no such pcrson could be supposed
to have liberum animum testandi. And, with regard to feme-coverts, our law
differs still more materially from the civil. Among the Romans there was no
distinction: a married woman was as capable of bequeathing as a feme-sole (t)
But with us a *married woman is not only utterly incapable of devislng [*-HlS
lands, being excepted out of the statute of wills, 34 &, 351Iell. VIII. c. 5,
but also she is incapable of making a testament of chattels, without the license
of her husband. For all her personal chattels arc absolutely his; and he may
dispose of her chattels real, or shall have them to himself if he survives her: it
would be therefore extremely inconsistent to give her a power of defeating that
provision of the law, by bequeathing those chattels to .inothor.ru) Yet by i.er
husband's license she may make a tcstnment :(v) and tho husband, upon marriage, frequently covenants with her friends to allow her that license: but such
license is more properly his assent; for, unless it be given to the particular will
in question, it will not be a complete testament, even though the husband beforehand hath given her permission to make a will.( w) Yet it shall be sufficient
to repel the husband from his general right of administering his wife's effccts j
and administration shall be granted to her appointee, with such testamentary
paper annexed.(x) So that, in reality, the woman makes no will at all, but only
Bomethin~ like a will ;(y) operating in the nature of an appointment, the execution of Which the husband, by his bond, agreement, or covenant, is bound to
allow. A distinction similar to which we meet with in the civil law. For though
a son who was in potestate parentis could not by any means make a formal and
legal testament, even though his father permitted it,(z) yet he might, with tho
liko permission of his father, make what was called a donatio mortis ~ausa.(a) The
queen-consort is an exception to this general rule, for she may dispose of her
chattels by will, without the consent of her lord :(b) and any feme-covert may
make her will of goods, which are in her possession in auter droit, at! executrix
or administratrix; for these can never be the properLy of her husband :(c) and,
if she has any pin-money or separate maintenance, it is said she may dispose
of her savings thereout *by testament, without the control of her hus- [*499
band.(d) But, if a feme-sole makes her will, and afterwards marries, such
subsequent marriage is esteemed a revocation in law, and entirely vacntes tho
will.(e)
3. Persons incapable of making testaments, on account of their criminal
conduct, are, in the first place, all traitors and felons, from the time of convietion; for then their goods and chattels fire no longer at their own disposal,
but forfeited to the king.$ Neither can a felo de se make a will of goods and
chattels, for they are forfeited by tho act and manner of his death; but he may
, make a devise of his lands, for they are not subjected to any forfeiture.(f)t
Outlaws also, though it bo but for debt, arc incapable of making a will, so long
as the outlawry subsists, for their goods and chattels arc forfeited during that
Lime.(g) As for pcrsons guilty of other crimes short of' felony, who are by tho
civil law precluded from making testaments, (as usurers, libellers, and others
(.) FJ. 31, 1, 77.
(-) 4 Rep. 61.
(.) Dr. and St. d. I, c. 7.
(..) Bro. Ahr. tIt. Dt"",,3t. Stra, S91.
(0) The Kmg rs. llettesworth, T. 13 000. II. B. R.
(.) Cro. Car. 376. 1 )lod. 211.
(.)}'f. 28, 1, 6.

FJ. 39, 6, 25.
Co. Lrtt, 133.
('J Godotpb. I, 10.
(4) Prec, Chan. 4t.
(.) 4 Itep, 60. 2 P. WIllS. 62-1.
Plowd. 261.
(.) ~·Itz.Abr. tit. DuWIl, 16.
(oj
(i)

(n

& But in this case the will is of no effect, not from the incapacity of the testator, out
because he has no goods to bequeath. And a similar observation applies to the other
instances given by Blackstone,-that of e felo de se,whose goods and chattels are forfeited
by the act and manner of his death, although he may make a devise of his lands, for
theyaro not subjected to any forfeiture. Plowd. 201. Thus, also, outlaws, though it be
but for debt, "are said to be" incapable of making a will ; for their goods and chattels
are forfeited during the time (Fitz. Abr, tit. Descent, 10) the outlawry subsists.c-Kana
• Lands never were forfeited without an attainder by course of law, (3 lnst. 55 j) and
now no attainder, except for high treason, petit treason, or murder, or abe.tting th.08c
crimes, extends to the disinherison of any heir, nor to the prejudice of the right or btl!'
of any other persons than the offenders. Stat. M 1eo. III. c. 145.-CRlT"l·Y.
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ofa w irse stamp.) by the common law their testaments may be good.(h) And
in gell~ral the rule is, and has been so at least ever since Glanvil's time,(i) quod
Libera sit cujuscunque ultima voluntas.
Let us next, tltirdly, consider what this last will and testament is, which
almost everyone is thus at liberty to make; or, what are the nature and
incidents of a testament.
Testaments, both Justinian(j) and Sir Edward
Coke(k) agree to be so called, because they are testatio mentis: an etymon
which seems to savour too much of the eonceit; it being plainly a substantive
derrved from the verb testari, in like manner as juramentum, incrementum, and
otuers, from other verbs. The definition of the old Roman lawyers is much
better than their etymology :-" voluntatis nostrte justa sententia de eo, quod quis
post mortem suam fieri velit :"(l) which may be thus rendered into English, "the
"*500] legal declaration of a man's intentions, * which he wills to be performed
after his death." It is called senteniia, to denote the circumspection
and prudence with which it is supposed to be made: it is ooluntatis nostrce sententia, because its efficacy depends on its declaring the testator's intention,
whence in England it is emphatically styled his will: it is justa senientia ; that
is, drawu.uttested.und published, with all due solemnities and forms ofIaw: it
is de eo, quod quis post mortem suam fieri velit, because a testament is of no force
tiIl after the death of the testator.
1'hese testaments are divided into two sorts: written, and verbal or nuncupative; of which the former is committed to writing, the latter depends
merely upon oral evidence, being declared by the testator in extremis before a
sufficient number of witnesses, and afterwards reduced to writing. A codicd,
codicillus, a little book or writing, is a supplement to a will, or an addition
made by the testator, and annexed to, and to be taken as part of, a testament;
being for its explanation, or alteration, or to make some addition to, or else
some subtraction from, the former disposition of the testator.(m) This m$\y
also be either written or nuncupative.
But, as nuncupative wills and codicils (which were formerly more in use than
at present, when the art of writing is become more universal) are liable to
great impositions, and may occasion many perjuries, the statute of frauds, 29
Car. II. c. 3, hath laid them under many restrictions; except when made by
mariners at sea, and soldiers in actual service. As to all other persons, it
enacts: 1. That no written will shall be revoked or altered by a subsequent
nuncupative one, except the same be in the lifetime of the testator reduced to
writing, and read over to him, and approvedj' and unless the same be proved
to have been so done by the oaths of three witnesses at the least; who, by
statute 4 & 5 Anne, c. 16, must be such as are admissible upon trials at common law. 2. That no nuncupative will shall in any wise be good, where the
estate bequeathed exceeds 30l., unless proved by three sueh witnesses, present
at the making thereof, (the Roman law requiring se",en,)(n) and unless they
*501] or some of them were specially required to bear *witness thereto by
the testator himself; and unless it was made in his last sickness, in his
own habitation or dwelling-house, or where he had been previously resident
ten days at the least, except he be surprised with sickness on a journey, or
from home, and dies without returning to his dwellin~. 3. That no l1UUcurative wiII shall be proved by the witnesses after SIX months from the
making, unless it were put in writing within six days. Nor shall it be proved
A)
I)
[ i)
i)

Oodolpb.p.l, c.l~
L. 7, c.S.
!not. 2, 10.
1Inst. 111, 322.

(I) Ff. 28, I, 1.
('")Oodolpb.p. I, c.l,13.
(-) lost. 2, 10, 14.

f But if a legacy given by a written will has lapsed, or is void, quaienus the subject of
such legacy, there is no written will; and a noncupative codicil is quasi an original will
for so much, not an alteration of that disposition which had previously become determined, or which was in its creation void. Stonywell's case, T. Raym. 334 And the act
which says that no written will shall be repealed or altered by a nuncupative codicil
does not prohibit the disposition by such codicil of that which is not disposed of by the
'nittcl1 will.-CHlTTY.
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till fourteen day ~ after the death of the testator, nor till pro ress hath first
issued to call in the widow, or next of kin, to contest it, if they think proper.
Thus hath the legislature provided against any frauds in setting up nuncupative
wills, by so numerous a train of requisites, that the thing itself hns fallen into
disuse," and is hardly ever heard of, but in the only instance where fiLVOUl
ought to be shown to it, when the testator i.:lsurprised by sudden and violent
sickness. The testamentary
words must be spoken with an intent to bequeath,
1I0t any loose idle discourse in his illness; for he must require the bystanders
to bear witness of such his intention:
the will must be mudo at home, or
among his family or friends, unless by unavoidable
accident; to prevent impositions from strangers:
it must be in his last sickness; for, if ho recovers, he
may alter his dispositions, and has time to make a written will: it must not
be proved at too long a distance from the testator's
death, lest the words
should escape the memory of the witnesses;
nor yet too hastily and without
notice, lest the family of tho testator
should be put to inconvenience,
or
surprised.'
As to written wills, they need not any witness
of their publication.
.J,
speak not here of devises of lands, which are quite of a different nature;
being
conveyances by statute, unknown to the feodal or common law, and not under
the same jurisdiction
as personal testaments.
But a testament
of chattels,
written in the testator's
own hand, though it has neither his name nor seal to
it, nor witnesses present at its publication, is good, provided sufficient proof
can be had that it is his hnndwt-iting.rc)
And though *written in an- [*50"
other man's hand, and never signed by the testator, yet. if proved to
...
be according to his instructions
and approved by him, it hath been held a good
(0) GOIlolph. p.l, c.21.

o.n,

Rep, 200.

~Nuncupative wills are not favourites with courts of probate, though, if duly proved.
they are equally entitled to be pronounced for with writtei. wills. Much more, however.
is requisite to the due proof of a nuncupative will than of a written one, in several particulars. In the first place, the provisions of the statute of frauds must be strictly complied with to entitle any nuncupative will to probate. Consequently, the absence of due
proof of anyone of these-that enjoining the rofatio testium, or calling upon persons to bear
witness of the act, for instance, (Bennet va. Jackson. 1 Phillim. 1!ll. Parsons es, Miller,
ibid. UI5)-is fatal at once to a case of this species. But, added to this, and independent
of the statute of frauds, the factum of a nuncupative will requires to be proved by evidence more strict and stringent than that of a written one, in every single particular.
This is requisite in considerution of the facilities with which fraud in setting up nuncupative wills are obviously attended,-facilities
which absolutely require to be counteracted
by courts insisting on the strictest proof as to the facto. of such wills. The testamentary
capacity of the deceased. and the animus testandi at the time of the alleged nuncupation,
must apyear by the clearest and most indisputable testimony. Above all, it must plainly
result from the evidence that the instrument propounded contains the true substance
and import, at least, of the alleged nuncupation, and consequently that it embodies the
deceased's real testamentary intentions. Lemann es, Bonsall, 1 Addams, 389.
The statute of frauds is imperative that a nuncupative will must be proved by the
oaths of three witnesses: therefore, supposing no more than three witnesses were present
at the making of such will, the death of anyone of them before such proof has been
formally made will render the nuncupative will void, however clear and unsuspected
the evidence of the two surviving witnesses to the transaction may be, (Phillips va. The
Parish of St. Clement's Danes. 1 Eq. Ca. Abr. 404;) though at law the execution of a
written will is usually proved by calling one of the subscribing witnesses; and, notwithstanding it is the general rule of equity to examine all the subscribing witnesses, this
rule does not apply when any of the witnesses are dead, or cannot be discovered or
brought within the jurisdictlon.e--Cmr-rv.
8 But nuncupative wills, if made after the 1st of January, 1838, are no longer valid at
all; for by the Wills Act, 1 Vict. c. 26, s. 9, the 29 Car. II. c. 3 is repealed to this extent.
and it is enacted that no will shall be valid unless it shall be in writing; but, by B. 9, tho
wills of soldiers and mariners, being in actual military service or at sea, may dispose of
their personal estate as they might have done before the act ; and, by 8. 12, the net j"
not to affect certain provisions of stat. 11 Geo. IV. and 1 W. IV. c. 60, with respect to
the wills of petty officers and seamen of the royal navy and marines 80 far as relates to
th('ir wages, prize-money, or allowances.c-Srswaar.
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testament of the personal estate.(p) Yet it is the safer and more prudent way,
and leaves less ill the breast of the ecclesiastical judge, if it be signed or sealed
by the testator, and published in the presencc of witncsscs: which last was
always req aired in the time of Bracton ;(q) or, rather, he in this respect has
implicitly oqpiod the rule of the civil law,"
No testament is of any effect till after the death of the testator. It Nani omne
testamentum morte consummatum est: et voluntas testatoris est ambulatoria usque ad
mortem."(r)l1
And therefore, if there be many testaments, the last overthrows
all the former :(s) but the rep-iblication of a former will revokes one of a later
date, and establishes the first again.(ty'
Hence it follows, that testaments may be avoided three ways: 1. If made
by a person labouring under any of the incapacities before mentioned: 2. By
making another testament of a later date: and, 3. By cancelling or revoking
it. For, though I make a last will and testament irrevocable in the strongest
words, yet I am at liberty to revoke it: because my own act or words cannot
alter the disposition of law, so as to make that irrevocable which is in its own
nature revocable.(u) For this, suith II I'd Bacon,(w) would be for a man to
deprive himself' of that which of all other things is most incident to human
condition; and that is, alteration or repentance.
It hath also been held, that,
without an express revocation, if a man, who hath made his will, afterwards
marries and hath a child, this is a presumptive or implied revocation of his
former will, which he made in his state of celibaey.Iz)" The Romans were
also wont to set aside testaments as being inofficiosa, deficient in natural duty,
.f they disinherited or totally passed by (without assigning a true and suf*503] *ficient reason)(y) any of the children of the testator.(z)
But, if the
child had any legacy, though ever so small, it was It proof that the
testator had not lost his memory or his reason, which otherwise the law prosumcd ; but was then supposed to have acted thus for sO,mesubstantial cause :
(p) Comyns, 452,
(f) L. 2, c. 2G.
(F) Co. Litt. 1.

453, ~

(.) Utt. I 168. Perk. 478.
(0) Perk. -179.

(~) 8 Rep. 82.

•

(w)Elem. 0.19.
(0) Lord R.'ym. 4,11.
(0) See book L c. 16.

1 P. Wms. 204.

(.) Inst, 2, 18, 1.

10 But this distinction between wills of real and personal estate is now entirely abolished
so far lIS it relates to wills made after the Ist of January, 1838; for by s. 9 of stat. 1 Vict.
c. 26 it is enacted that no will shall be valid unless it shall be signed at the foot by the
testator, or by some other person in his presence or by his direction; and such signature
shall be made or acknowledged by the testator in the presence of two or more witnesses
at the same time, and such witnesses shall attest and shall subscribe the will in the
presence of the testator; but no form of attestation shall be necessary; and, by s. 12, any
will executed in this manner shall be valid without any other publlcation.e-Srswanr.
11 This, lord Loughborough observed, was the most general maxim he knew, (Matthews
V8. 'Varner, 4 Ves. 21O:) it is essential to every testamentary
instrument that it may be
altered even in articulo mortis, (Balch V8. Symes, 1 Turn. & Russ. 92:) irrevocability would
destroy its essence as a last will. Hobson V8. Blackburn, 1 .Addams, 278. Reid V8. Shergold, 10 Ves. 379.-CHITTY.
1% Republication
of a will makes the will speak as of the time of such republication.
Long V8. Aldred, 3 Addams, 51. GoodtiUe es, Meredith, 2 Mau. & Sel. 14. If a man by
~ second will revokes a former, but keeps the first undestroyed, and afterwards destroys
the second, whether the first will is thereby revived has been much questioned.
The
result seems to be that no general and invariable rule prevails upon the subject, but it
must depend upon the intention of the testator as that is to be collected from the
circumstances of each particular ~ase.-CUITTY.
U But by 1 Vict. e. 26, s. 19, no will shall be revoked by any presumption
of an intention on the ground of an alteration in circumstances: it is, however, expressly provided
[s, 18) that a. will shall be revoked by marriage. but that no will shall be revoked otherwise, or but by another will or codicil executed in the manner hereinbefore mentioned
or by some writing declaring an intention to revoke the same and executed in th
manner in which a will is required to be executed; or br burning, tearing, or otherwise
destroying the same by the testator, or by some person In his presence, with the intention of revoking the same; and, by s. 21, no alteration in a will shall have any effect
unless executed as a will; and, by s. 22, no will revoked shall be revived otherwise than
'l)' a re-execution or a codicil to revive it.-STEWART.
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and iu such case no querela inofficiosi testamenti was allowed. HOLCtl l'ro:'abl:has arisen that groundless vulgar error, of the necessity of leaving tho heir a
shilling, or somo other express legacy, in order to disinherit him effectually:
whereas the law of England makes no such constrained suppositions of forgetfulness or insanity; and therefore, though tho heir or next of kin be totally
omitted, it admits no querela inofficiosi to set asido such a testament.'!
We are next to consider, fourthly, what is an executor, and what all ..dministrator; and how they are both to be appointed.
An executor is he to whom another man commits by will the execution of
that his lust will and testament. And all persons are capable of being executors,
that are capable of making wills, and many others besides; as feme-coverts"
and infants: nay, oven infants unborn, or in ventre sa mere, may bo made
executors.(a) But no infant can act as such till the ago of seventeen years;
till which time administration must be granted to some other, durante minore
cetate.(b) In liko manner as it may be granted durante absentia, or pendente lite;
when the executor is out of the realm,(c) or when a suit is commenced in the
ecclesiastical court touching the validity of the will.Cd) This appointment of
an executor is essential to the making of a will :(e) and It may bo performed
either by express words, or such as strongly imply the same." But if the
testator makes an incomplete will, without naming any executors, or if he
names incapable persons, or if the executors named refuse to act: in any of
these eases, tho ordinary must *grant administration cum testamento [* 504
annexoCf) to some other person; and then the duty of tho admmietrntor,
as also when he is constituted only durante minore mate, &e. of another, is very
little different from that of an executor. And this was law 80 early as the
reign of Henry II.; when Glanvil(g) informs us, that" testamenti executores esse

debent ii, quos testator ad hoc elegerit, et quibus curam ipse commiserit; si vero testator nullos ad hoc nominaverit, possunt propinqui et consanguinei ipsius defuncti ad
id faciendum se ingerere."
But if the deceased died wholly intestato, without making either will or
executors, then genera! letters of administration must be granted by the ordinary to such administrator as the statutes of Edward the Third and Henry the
Eighth, before mentioned, dircct. In consequence of which we may observe,
1. That the ordinary is compellable to grant administration of the goods and
chattels of the wife, to the husband or his representatives :Ch) and of the husband's effects, to the widow, or next of kin; but he may grant it to either or
both at his discretion.rj) 2. That, among the kindred, those are to be preferred
that are the nearest in degree to the intestate; but, of persons in equal dcgrce,
the ordinary may take which he pleases.(k) 3. That this nearness or propinquity of degree shall be reckoned according to the computation of tho civilians jel)
Co)We.t.Symb. p.l, ~eas,
C.) L. 7, e. 6.
(6) Went. Uff. Ex. c.lS.
(0) 1 Lntw. 342.
(4) 2 P. Wms. 589, 590.
(0) Went. e. 1. Plowd 281.
(1) 1 Roll. Abr. 907. Comb

eo,

(l) Cro. Car. 100. Stat. 29 Car. II. e. 3. 1 P. Wm •. 31!>
(I) Salk.36. 8tra. 632.
(l) See page 496.
<I) Prec, Chane. 593.

U Courts of probate, however, look with much greater jealousy at, and require more
stringent evidence in support of, an inofficious testament than one which is consonant
with the testator's duties and with natural feeling. Brogden V8. Brown, 2 Addams, 449.
Dew V8. Clerk, 3 Addams, 20i.-CIIITTY.
15 But a feme coverte should not be allowed to act as an executrix
or admi~istr~trix
without the assent of her husband; for, as he would be answerable for her acts m either
::f those capacities, he ought not to be exposed to this responsibility unless by his own
concurrence. See 1 Anders. 11i, case 164. It might be equally injurious to the legatees,
creditors, or next of kin of a testator or intestate, if a married woman were allowed to
act as executrix or administratrix when her husband was not amenable to the courts of
this country· for if she should waste the assets, the parties interested would have no
remedy, as the h~sband must be joined in any action brought against her in respect or
such transactions. Taylor va. Allen, 2 Atk. 213.-CIIITTY.
18 Swinburne, in pt. 4, sect. 4 of his treatise, supplies many instanc,:s in. which the
intention of a testator to appoint certain persons his executors may be implied, though
tie has not described them eo nomine' and see Pickering vs. Towers, .A.mbl.3G4.-CSITTY
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and not of the eanonists, which the law of Englund adopts in the descent of
real estates :(m) because in the civil- computation the intestate himself is the
terminus, a quo the several degrees are numbered, and not the common ancestor,
according to the rule of the eanonists. And therefore in the first place the children, or (on failure of children) the parents, of the deceased, are entitled to tho
*505J administration; both which are indeed in the first degree; but *with us(n)
the children are allowed the preference.(o) Then follow brothers,(p)
grandfathers,(q) uncles or nephews,(r) (and the females of each class respectively,) and lastly cousins. 4. The half-blood is admitted to the administration
as well as the whole; for thcy are of the kindred of the intestate, and only
excluded from Inheritances of land upon feodal reasons, Thcrcfore the brother
of'the half-blood shall exclude the uncle of the whole blood;(s) and the ordinary may grant administration to the sister of the half or the brother of the
whole blood, at his own discretion.(t) 5. If none of the kindred will take out
administration, a creditor ma;y, by custom, do it.(u) 6. If the executor refuses,
or dies intestate, the administration may be granted to the residuary legatee,
in exclusion of the next of kin.(w) 7. And lastly, the ordinary may, in defect
of all these, commit administration (as he might have done/z) before the statute of Edward III.) to such discreet person as he approves of: or may grant
letters ad colliqendum bona defuncti, which neither makes him executor nOI
administrator; his only business being to keep the goods in his safe eustody,(yj
and to do other acts for the benefit of such as are entitled to the property of
the deceased.(z) If a bastard, who has no kindred, being nullius filius, or any
one else that bas no kindred, dies intestate and without wife or child, it hath
formerly been held(a) that the ordinary might seize his goods and dispose of
them in pios usus. But the usual course now is for some one to procure letters"506J *patent, or other authority from the king; and then the ordinary of
course grants administration to such appointee of the crown.(b)
The interest vested in the executor by the will of the deceased may be COIltinued and kept alive by the will of the same executor: so that the executor
of A.'s executor is to all intents and purposes the executor and representative
of A. himself;(c) but the executor of A.'s administrator, or the administrator
of A.'s executor, is not the representative of A.(d) For the power of an
executor is founded upon the special confidence and actual appointment of the
deceased; and such executor is therefore allowed to transmit that power to
another in whom he has equal confidence: but the administrator of A. is
merely the officer of the ordinary, prescribed to him by act of parliament, in
whom the deceased has reposed no trust at all: and therefore, on the death
of that officer, it results back to the ordinary to appoint another. And, with
regard to the administrator of A.'s executor, he has clearly no privity or relation to A., being only commissioned to administer the effects of the intestate
executor, and not of the original testator, Wherefore, in both these cases, and
whenever the course of representation from executor to executor is interrupted
oy anyone administration, it is necessary for the ordinary to commit administration afresh of the goods of the deceased not administered by the former
executor or administrator.
And this administrator de bonis non is the only lcgal
representative of the deceased in matters of personal property.(e) But he may,
as well as an original administrator, have only a limited or special administration
C-) See pages 203, m, 2Zt.
Ca) Oodolph. p.2, Co 34, ~ 1. 2 Yern. 12.5.
(.) In Germany there was a long dispute whether a man'a
&obJldrenshould inherit hIS effects during the hie of th.ir
JITl'ndfather; which depends (.. we shal! I!OO hereafter) on
the same principles ftS the grouting of administrations.
At
IaBt It was agreed at the diet of Arensberg, about the middle
.r the tenth century, tbat the point should be decided by
collJbat. ACCOrdingly, au equal number of champions being
chosen on both sfdes, those of the children obtained the
,ictory, and so the law was established In their favour,that the Issue of a penon deceased shaIl bo entitled to hi'
~.
and chattels 10 preference to his parents. i'lod. Un
Jil:lt. xxix. 28•
•p) IIarria In KOT '18, c. 2
7R2

Crl Free. Chan. 527. 1 P Wm •• 4L
(r) Alk. 455.
(.) 1 Yentr. 42.5.
(')Aleyo, 36. Styl. ~4.
(-) SaIk. 38.
(..) 1 SId. 281. 1 Yonlr. 219.
(e) Plowe!. 278.
(,) Wentw. ch, 14(I) 2 Inst, 898.
(a) Salk. 37.
(~ 3 P. Wm .. 33.
(. Stat. zs Ed .... III.• t.5, c. 5. 1 t... 171.
( ) Dro. Abr. tit. .Administrator, 7.
(.) Styl. 225.
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committed to his care, viz., of certain specific effects, such AS a term of years,
and the like; the rest being committed to others. (f)
*Having thus shown what is and who may be an executor or admi* o.
nistrator, I proceed now, fiftldy and lastly, to inquire into some few of [ 5 I
tho principal points of their office and duty. These, in I;eneral, are very much
tho same in both executors and administrators;
exceptmg, first, that tho executor is bound to perform a will, which an administrator is not, unless where a
testament is annexed to his administration, and then he differs still less from an
executor: and secondly, that an executor may do many acts before he rroves
the will,(g)17 but an administrator may do nothing" till letters of administmtion
are issued ; for the former derives his power from tho will and not from tho
probate ;(h) the latter owes his entirely to the appointment of the ordinary.
If
a stranger takes upon him to act as executor, without any just authority, (as by
intermeddling with the goods of the deceased,(i) and many other transactions,)(k)
he is called in law an executor of his own wrong, (de son tort,)19 and is liable to
all the trouble of an executorship without any of tho profits or advantages.
But merely doing acts of necessity or humanity, as locking up the goods or
burying the eorpse of" the deceased, will not amount to such an intermeddling
as will charge a man as executor of his own wrong.(l)
Such a ono cannot
bring an action himself in right of tho deceased,(m)20 but actior s may bo brought
against him. And, in all actions by creditors against such an officious intruder,
he shall be named an executor, generally;(n) for tho most obvious conclusion
which strangers can form from his conduct is, that he hath a will of tho deceased
wherein he is named executor, but hath not yet taken probate thoreof.(o) He
is chargeable with the debts of the deceased so far as assets como to his
hands,(p) and, as against creditors in general, shall bo allowed all payments
made to any other creditor in tho same or a superior degree,(q) *himself [*508
only excepted.(r)
And though, as against the rightful executor and
administrator, he cannot plead such payment, yet it "hall bo allowed him in
mitigation of damages ;(s) unless porhaps upon a deficiency of assets, whereby
(f) 1 Roll. Abr. 908. Oodolph.}>. 2, c. 30. Salk. 36.
(,) Wentw. ch, 3.
(A) Comyn., 15L
(I) 5 Rep, 33, 34.
(A) Wentw. ch. u. stat.43 Ellz. c. 8.
I") Dyer,I66.
(.. ) Bro. Abr. tit • .Administrator, 8.

(-) 5 Rep, 31.
(.) 12 Mod. 471.
(P) Dyer, 166.
(f) 1 Ch. Ca. 33.
(r) 5 Hep.3O. Moor. 5~,
(.) 12 Mod. '"1, 471.

IT Before he proves the will, he may lawfully perform most acts incident to the otfic«,
Wankford 118. Wankford, I Salk.301. He does not derive his title under the probate,
but under the will: the probate is only evidence of his right. Smith 118. Milles, 1 T. R. 480.
It is true that in order to assert completely his claims in a court of justice he must produce the copy of the will, certified under tho seal of the ordinary; but it is not necessary
he should be in possession of this evidence of his right at the timo he commences an
action at law as executor; it will be in due time if he obtain it before he declares in such
action, so, if he file a bill in equity, in the same character, a probate obtained at any
time before the hearing of the cause will sustain the suit. Humphreys 118. Humphreys,
3 P. Wms. 351.-CHITTY.
18 A person who takes upon himself to interfere with the effects of a party deceased,
or, at all events, to dispose thereof or apply them to his own use, will by such interference constitute himself an executor de san tort, as stated in the text, [and see Edwards
v,. Harben, 2 T. R. 597;) but lord Hardwicke held that, although a person entitled to
administration could not, before administration actually granted to him, comme1U:C an
action at law, (see the last note as to an executor who has not obtained probate.) he
might be allowed to file a bill in equity as administrator, and that such bill would be
sustained by an administration subsequently taken out. Fell liS. Lutwidge, Barnard, Ch.
Ref' 320. S. C. 2 Atk. 120.-CHITTY.
! Whether a man has or has not rendered himself liable to be treated as an executor
de son tort is not a question to be left to a jury, but is a conclusion of law, to be drawn by
the court before which that question is raised. Padget 118. Priest, 2 T. R. 99.-CmTTY.
20 But if 8 person entitled to letters of administration is opposed in the ecclesiastic.a)
conrt, and does any acts pendente lite to make himself executor de 8011 tort, those acts mil
be purged by his afterwards obtaining letters of administration. Curtis 113. Vernon, 3 T.
R. 590.-Cu'·TY.
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the rightful executor may be prevented from satisfying his own debt.(t)21 But
lot us now see what are the power and duty of a rightful executor or administrator.
1. He must bury the deceased in a manner suitable to tho estate which ho
leaves behind him. Necessary funeral expenses are allowed previous to all other
debts and charges; but if the executor or administrator be extravagant, it is a
species of devastation or waste of the substance of the deceased, and shall only
be prejudicial to himself,(u) and not to the creditors or legatees of the deceased.
2. The executor, or the administrator durante minore cetate, or durante absentia,
or cum testamento annexo, must prove the will of the deceased: which is dono
either in commonform, which is only upon his own oath before the ordinary or
his surrogate ; or per testes, in more solemn form of law, in ease the validity of
the will be disputed.(w)
When the will is so proved, the original must be
deposited in the registry of the ordinary; and a copy thereof in parchment is
made out under the seal of the ordinary, and delivered to the executor or
administrator, together with a certificate of its having been proved before him:
all which together is usually styled the probate. In defect of any will, the person entitled to be administrator must also, at this period, take out letters of
administration under the seal of the ordinary, whereby an executorial power
to collect and administer, that is, dispose of the goods of the deceased, is vested
in him: and he must, by statute 22 & 23 Car. II. c. 10, enter into a bond with
sureties faithfully to execute his trust. If all the goods of the deceased lie
*509] within the same jurisdiction, a probate before the *ordinary, or an
administration
granted by him, are the only proper ones: but if the
deceased had bona notabilia, or chattels to the value of a hundred shillings, in two
distinct dioceses or jurisdictions, then tho will must be proved or administration
taken out before the metropolitan of the province, by way of special prero.
gative ;(x) whence tho courts where the validity of such wills is tried, and the
offices where they are registered, are called the prerogative courts and the
prerogative offices of the provinces of Canterbury and York.
Lyndewode,
who flourished in the beginning of the fifteenth century, and was official to
archbishop Chichelc, interprets these hundred shillings to signify solidos legales j
of which he tells us seventy-two amounted to a pound of gold, whieh in hia
time was valued at fifty nobles, or 16l. 13s. 4rl. He therefore computes(y) that
the hundred shillings, which constituted bona notabilia, were then equal in current money to 231. 3s. Old. This will account for what is said in our antient
books, that bona notabilia in the diocese of London,(z) and indeed everywhere
else,(a) were of the value of ten pounds by composition : for if we pursue the
calculations of Lyndewode to their full extent, and consider that a pound of
gold is now almost equal in value to a hundred and fifty nobles, we shall extend
.he present amount of bona notabilia to nearly 70l. But the makers of the
canons of 1603 understood this antient rule to be meant of the shillings current
in the reign of James I., and have therefore directed(b) that five pounds shall, for
the future, be the standard of bona notabilia, so as to make the probate fall
within the archicpiacopal prerogative. Which prerogative (properly understood)
is grounded upon this reasonable foundation: that, as the bishops were themselves originally the administrators to all intestates in their own diocese, and as
the present administrators
are, in effect, no other than their officers or substitntes, it was impossible for tho bishops, or those who acted under them, to col(') Wentw. ch, U
(v) Salk. 198. Oodolph. p. 2, c. 26, ~ 2.
(W)Oodolph. p.1, c.:IO, ~ 4.
(0) 4 Inst, 335.

(,) Proeinc, 1.3, t.l3, c. item. ". untlllA. de. ltalzdum laids.
(.) 4 Jnst. 335. Oodolph. p. 2, c. 22(a) Plowd. 281.
(6) Can. 92.

21 It is held that the least intermeddling
with the effects of the intestate-even
milking cows, or taking a dog-will constitute an executor de son tort. Dy. 166. .An executor
of his own wrong will be liable to an action unless he has delivered over the goods of the
intestate to the rightful administrator before the action is brought against him; and he
cannot retain the intestate's property in discharge of his own debt, although it is a deb!
of a superior degree 3 T. R. 590. 2 T. R. 100.-CnRISTIAN.
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loot any goods of tL.edeceased other than such as lay within their *OWII [ot"HI
dioceses, beyond. which their episcopal authority extends not. But it
n
would be extremely troublesome if as many administrations were to be granted
as there are dioceses within which the dcceased had bona notabilia; bosidca the
-.:ncertainty which creditors and legatees would be nt, in case different administrators were appointed, to ascertain the fund out of which their demands are
to 1" paid. A prerogative is, therefore, very prudently vested in the metropolitan of each province, to make in such cases ono administration serve for all.
This accounts very satisfactorily for the reason of taking out administration to
intestates, that have largo and diffusive property, in the prerogative court; and
tho probate of wills naturally follows, as was bofore observed, tho powers of'
granting administrations; ill order to satisfy tho ordinary that tho deceased
has, in a legal manner, by appointing his own executor, excluded him and his
officers from the privilege of administering tho effects.
3. The executor or administrator is to make an inventory(c) of all the goods
and chattels, whether in possession or action, of the deceased; which he is to
deliver in to the ordinary upon oath, if thereunto lawfully required."
4. He is to collect all the goods and chattels so inventoried; and to that end
he has very large powers and interests conferred on him by law; bcing tho
representative of tho deceased,(d) and having the same property in his goods as
the principal had when living, and the same remedies to recover them. And if
there be two or more executors, a sale or release by one of them shall be good
against all the rest iCe) but in case of administrators it is otherwise.Cf)23 Whatever is so recovered, that is of a salable nature and may be converted into
ready money, is called assets in the hands of tho executor or administrator;(g)
that is, sufficient or enough (from the French assez) to mako him chargeable to
a creditor or legatee, so far as such goods and chattels extend. *What- [*511
ever assets so come to his hands he may convert into ready monoy, to
answer the demands that may be made upon him: which is the noxt thmg to
be considered; for,
5. The executor or administrator must pay the debts of the deceased. In payment of debts he must observe the rules of priority: otherwise, on deficiency of
assets, if he pays those of a lower degree first, he must answer those of a higher
out of his own estate. And, first, he may pay all funeral charges, and tho oxpenso of proving the will, and tho like. Secondly, debts due to tho king on
record or specialty.(h) Thirdly, such debts as are by particular stututes to be
preferred to all others: as the forfeitures for not burying in woollen.Ii) money
due upon poor-rates,(k) for letters to the post-offlce.tj) and some others. Fourthly,
debts of reeord; as judgments, (dockoted according to tho statute 4 & 5 W. and
M. c. 20,) statutes and recognizances.Ijn)" Fifthly, debts duo on special con(.) Stat. 21 IIen. VIII. c. 5.
(4) Co. Lltt. 209.
(.) Dyer, 2:1.
(f) 1 Atk.400.
(0) See pogo 2!t.

(A) 1 And.l29.
(I) Stat, 30 Car. II. c. 3.
(.) Stat. 17 000. II. c. 38.
(I) Stat. 9 Anne, c. 10.
(")4 Itep, GO. Cro. Car. 363.

22 The
ecclesiastical courts do not compel all executors to give an inventory, anu
always inquire into tho interest of a party who requires one; but even a probable or
contingent interest will justify a party in calling for an inventory; and, in such cases,
that which is by law required generally must be enforced. There is only one case !n
which it could be refused; that is, if a creditor had brought a suit in chancery for a discovery of assets: there the ecclesiastical court might say the party should not proceed
in both courts. Phillips vs. Bignell, 1 Phillim. 240. Myddleton vs. Rushout, ibid. 24i.

-CHITTY.
23 It has been determined,
since the decision of Hudson vs. Hudson, 1 Atk. 4GO,buth
in law and equity, that there is no distinction in this respect between executors a~d
sdministratorse one of the latter has all the power which one of the former has. "11land VB. Fenn, cited in Jacomb vs. Harwood, 2 Yes. Sen. 2Gi.-COl.ERIDGE.
"A final decree for payment of a debt, or other personal demand, is equal to ~jUtlw
ment. Grav vs. Chiswell, 9 Ves.125. Goate vs. Fryer, 2 Cox, 202. Courts of equ!ty will
not restrain proceedings at law by creditors who are seeking in that way.to ?btam payment by executors, until there is a decree for carrying the trusts of the Will into execu
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tracts j a::.for rent, (for which the lessor has often a better remedy in his own
hands by distreining,) or upon bonds, covenants, and the like, under seal.(n)
Lastly, debts on simp:e contracts, viz., upon notes unsealed, and verbal promisee,
Among these simple contracts, servants' wages are by some(o) with reason preferred to any other: and so stood the antient law, according to Bracton(p) and
Fleta,(q) who reckon among the first debts to be paid, servita servientium et stipendia famulorum. Among debts of equal degree, the executor or administrator
is allowed to pay himself first, by retaining in his hands so much as his debt
amounts to.(r) But an executor of his own wrong is not allowed to retain:
fur that would tend to encourage creditors to strive who should first take po~
session of the goods of the deceased j and would besides be taking advantage
>1"1;19 of his own wrong. which is contrary to the rule of law.(s) If a *creo -] ditor constitutes his debtor his executor, this is a release or discharge
of the debt, whether the executor acts or no jet) provided there be assets sufflcient to pay the testator's debts: for though this discharge of the debt shall
take place of all Iegacies," yet it were unfair to defraud the testator's creditors
of their just debts by a release which is absolutely voluntary.Iu)"
Also, if no
(a) Went\\". ch, 12.
(.) 1 Roll. ALr. 9~'7.
(p) L. 2, c. 26.
(r) L. 2, c. 66, ~ 10.

10 Mod. 496. See book W. p.IS.
6 Rep. 30.
Plowd, 184. Salk.299.
(v) Salk. 303. I Roll. Abr. 921.

(r)
(I)
(I)

tion, under a bill filed by other creditors. Rush vs, Higgs, 4 Ves. 643. Martin es, Martin,
1 Ves. Sen. 213. But, from the moment a final decree to that effect is made, it is considered as 1\ judgment in favour of all the creditors; and there the court of equity could
not execute its own decree if it permitted the course of payment to be altered by 1\
subsequent judgment of 1\ court of law. Largan es. Bowen, 1 Sch. & Lef. 299. Paxton
I!S. Douglas, 8 Ves. 521. Between decrees and judgments
the right to priority of pay·
merit is determined by their real priority of date.-CmTTY.
25.\3uchis certainly the rule at common law; and it has been questioned, formerly,
whether it did not hold in equity. Brown us, Selwyn, Ca. temp. Talb. 242. But it
seems tu have been long esteemed the better opinion that a debt due from a testator's
executor is general assets for payment of the testator's legacies, (Phillips vs. Phillips, 2
Freem. 11. Anonym. c. 58. Ibid. 52;) and that in such cases, though the action at law
IS gone, the duty remains,-whieh
may be sued for either in equity or in the spiritual
court. Flud vs. Rumsey, Yelv. 150. Hudson VB. Hudson, 1 Atk. 461. Lord Thurlow
(in Casey es. Goodingo, 3 Br. 111) and Sir William Grant (in Berry t'S. Usher, 11 Ves. 90)
treated this as a point perfectly settled; and lord Erskine (in Simmons vs. Gutteridge,
13 Ves. 2(4) said a debt due by an executor to the estate of his testator is assets, but he
cannot sue himself; and the consequence seems necessary that, in all cases under the
usual decree against an executor. an interrogatory ought to be pointed to the inquiry
whether he has assets in his hands arising from a debt due by himself; and any legatee
has a right to exhibit such an interrogatory if it has been omitted in drawing up the
decree to account.
Some writers have, indeed, thought that the appointment of a debtor to be the executor of his creditor ought to be considered in the light of a specific bequest or legacy
to the debtor, (see Hargrave's note (1) to Co. Litt. 264, b.;) yet, even if this really were
50, it would be difficult to maintain the executor's right of retainer as against other
legatees, (seeposi, p. 512:) but lord Holt (in Wankford vs. Wankford, 1 Salk. 306) said,
"When the obligee makes the obligor his executor, though it is a discharge of the
action, yet the debt is assets; and the making him executor does not amount to a legary,
but to payment and a release. If H. be bound to J. S. in a bond of 1001.,and then J. S.
makes H. his executor, H. has actually received so much money, and is answerable for it; and
if he does not administer so much, it is a devastadt."-CIIITTY.
""The rule of law is correctly laid down upon the principle that a debt is merely a
right to recover something by way of action; and, as the executor cannot sue himself,
it must be taken that the testator meant to release the debt when he appointed as executor a person who could not sue for it. Upon the same principle, if a debtor should
be appointed administrator, the legal remedy would be suspended during his lifetime,
but no longer; because, when the technical difficulty ceases, there does not remain the
same presumption of intention to release the debt forever; and therefore upon his
death an administrator de bonis non may sue his representative, Lockin vs. Smith, 1 Sid.
;9. Nor is this principle inconsistent with the latter part of the rule,-that the tea
tator's creditors are not to be disappointed of their just debts by this voluntary release:
the right of action is. indeed, gone: but the law will presume that the executor, in his
-ndlvidunl capacity, has paid the debt to himself in his representative, and will oonsider
7MI
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suit is commenced against him," the executor may pay anyone creditor in equa,
the amount assets in his hands for which he will be personally liable to the action of
any creditor; because the non-production of the same to answer the demand will, upon
tha5 presumption, be proof of a wasting of the testator's estate.
The doctrine of the courts of' equity upon this subject is 1'1 effect very diflercnt ; but,
commencing upon principle" very analogous, they seem gradually to have departed more
and more Widely from the practice of the courts of law. At one time, looking to the
intention of the testator, they considered the appointment as turning the debt into a
legacy, or specific bequest, and, as such, they in general sustained it against the other
legatees, because any specific bequest given to any other person would have been so
sustained. But, as no legacies-not even specific-could stand against the demands of
creditors, so this presumed legacy in the hands of the executor became a trust; and he
was held answerable for it to them if the other assets were not sufficient.
Upon the same ground of intention, if it appeared upon the will that the testator did
not intend to discharge his executor,-as if he should have left a legacy and directed it
to be paid out of the sum due from the executor,-in
any such case the executor became, as to all the legatees, general and specific, a trustee to the amount of his debt,
and was not discharged. Flud es. Rumsey, Yelv. IGO. Carey VS. Goodingo, 3 Bro. Ch
Rel.'.110.
Now, however, the general rule is that the executor is to be considered as a trustee
for the legatees; or, if they have been satisfied by other assets, for the persons entitled
'.0 the residue of the testator's personal estate under the will. See Berry vs. Usher, ] 1
Ves. 90, and the cases collected in the note there. Simmons V8. Gutteridge, 13 Ves. 2G2.
-CoLERIDGE.
27 It is not enough that a suit has been commenced, (Sorrcll es. Carpenter, 2 P. Wms,
483:) there must have been IL decree for payment of debts, or an executor will be at
libcrty to give a preference amongst creditors of equal degree. Maltby vs. Russell, 2
Sim. & Stu. 228. Perry vs. Philips, 10 Ves. 39. But if an executor who has, in any
way, notice of an outstanding bond, or other specialty affecting his testator's assets,
confesses a judgment in an action brought for IL simple contract-debt, should judgment be afterwards given against him on the bond, he will be obliged, however
insufficient the assets, to satisfy both the judgments;
for to the debt on simple
contract he might have pleaded the demand of a higher nature. An executor must
not, by negligence or collusion, defeat speciulty-creditors of his testator, by confessing
judgments on simple contract-debts of which he had notice. Sawyer t's.l\ferrer, 1 T. R.
G90. Davis t'S. Monkhouse, Fitz-Gib. Tl, Britton vs, Bathurst, 3 Lev. llj.
And where
the testator's debt was a debt upon record, or established by a judgment or decree, the
executor will be held to have had sufficient constructive notice thereof; and it will be
immaterial whether he had actual notice or not. If he has paid any debts of inferior
degree, he will be answerable as for IL devastavit, Littleton es. Hibbins, Cro, Eliz. 79;l
f:;earle es. Lane, 2 Freem. 104, S. C. 2 Vern. 37.
Since the statute of 3 Will. and l\fary, c. 14, simple contract-debts are let in to be paid
pari passu with debts by specialty, when a testator has limited lands to his executors or
trustees in trust for payment of his debts generally. Kidney us, Coussmaker, 12 Ves.
154. But this rule seems to have been of earlier date than the statute, Foly's case, 2
.Fleem.49. Hickson vs. Witham, ibid, e. 12, in appendix to 2d ed. 306. And it is now
settled that a charge for payment of debts, which does not break the descent of real
estate to the heir, will be equitable assets for the payment of nIl creditors alike. Shiphard
vs. Lutwidge, 8 Ves. 30. Bailey vs. Ekins, 7 Ves. 323. Clay es. Willis, 1 Barn. & Cress,
372.
If, therefore, specialty-creditors sweep away the whole of the testator's personal assets,
they will not he allowed to participate in the benefit of the devise until the creditors by
simple contract have received so much thereout as to make them equal and upon the
level of the creditors by specialty in respect of what they received out of the personal
estate. Haslewood VS. Pope, 3 P. Wms. 323. And whenever a plaintiff is under the
necessity of applying to the court of chancery for relief, the general rule of that court
is to do equal justice to all creditors, without any distinction as to priority. Plunkett
es, Penson, 2 .Atk. 293. Thus, the equity of redemption of a mortgage of a term for
years has been held equitable assets, (Sir Charles Cox's case, 3 P. Wms. 341. Hartwell
V8. Chitters, .AmbI. 308.
Newton vs. Bennet, 1 Br. 137. Clay vs. Willis, 1 Barn. & Cress.
372;) and so, perhaps, would an equity of redemption of a mortgage in fee, if mere bondcreditors contended for priority of payment, (for it is clear-such assets could only b~ got
at by aid of equity:) but it has been decided that, in such a case, jud".ment-credltol'!!
could not be compelled to come in pari pasm with simple contr~ct. creditors, 1;mt that,
,.,; the judgment-creditors had a right to redeem, they must be paid In the first matance,
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degree hIS whole debt, th, ugh he has nothing left for the rest: for, without a
suit commenced, the executor has no legal notice of the debt.(w)28
6. When the debts arc all discharged, the legacies claim the next regard; which
are to be paid by the executor so far as his assets will extend; but he may not
give himself the preference herein, as in the case of debts.ex)
(..) Dyer, 32. 2 Leon. 60.

(OJ 2 Tern. 43-1. 2 P. Wms. 25. 2 Freem.l34.

2 Atk.171

•

and there could be no marshalling as against them. Sharpe vs. Earl of Scarborough, 3
V\ls.542.
The personal estate of a testator is the primary fund for payment of his debts and
legacies: and it will not be enough for the personal representative to show that the real
estate is charged therewith: he must satisfactorily show that the personal estate is discharged. Tower vs. Lord Rous, 18 Ves. 138. Bootle vs. Blundell, 19 Ves. 548. 'Vatson
vs. Brickwood, 9 Ves. 45-t Barnewall us, Lord Cawdor, 3 Mad. 456. Still, where such
an intention is plainly made out, it will prevail, (Greene vs. Greene, 4 Mad. 127. Burton
tis. Knowlton, 3 Ves. 108;) and parties entitled by descent or devise to real estate cannot
claim to have the encumbrance thereon discharged out of their ancestor's or devisor's
personal estate, so as to interfere with specific, or even with general, legatees, (Bishop
vs. Sharpe, 2 Freem. 278. Tipping tis. Tipping, 1 P. Wms. 730. O'Neale vs. Meade, ibid.
G94. Davis vs. Gardiner, 2 P. Wms. 190. Rider vs. Wager, ibid. 335;) and, a fortiori, they
could not maintain such a claim when it would go to disappoint creditors. Lutkins vs.
Leigh, Ca. temp. Talb. 54. Goree v.~.Marsh, 2 Freem. 113.
When the owner of an estate has himself subjected it to a mortgage-debt, and dies, his
personal estate is first applicable to the discharge of his covenant for payment of that
debt, (Robinson tis. Gee, 1 Ves. Sen. 252;) and the case would be the same even although
the mortgagor had entered into no such personal covenant, provided he received the
money. King vs, King, 3 P. Wms. 360. Cope vs. Cope, 2 Salk. 449. The mere form of
devising a mortgaged estate, subject to the encumbrance thereon, (but without expressly exonerating the other funds from liability in respect thereof,) will not affect the question
as to the application of assets in discharge of the debt: those words convey no more than
would be implied if they had not been used. Serle vs. St. Eloy, 2 P. Wms. 386. Bootle
tiS. Blundell, 19 Ves. 523. This rule, however, does not apply where the mortgage-debt
was not contracted by the testator, and whose personal estate, consequently, was never
augmented by the borrowed money; for such a construction would be to make the personal estate of one man answerable for the debt of another.
Evelyn es, Evelyn, 2 P.
Wms. 664. Earl of Tankerville vs, Fawcett, 1 Cox, 239. Basset VS. Percival, 1 Cox,2iO.
Parsons vs, Freeman, Ambl. 115. Tweddel vs. Tweddel, 2 Br. 154. But anyone may, of
course, so act as to make his personal assets liable to the discharge of debts contracted
by another. Woods vs, Huntingford, 3 Ves. 152.
Though a court of equity cannot prevent a creditor from coming upon the personal
estate of his deceased debtor in respect of a debt which might be demanded out of his
real estate, still, the other creditors will have an equity to charge the real estate for so
much as by that means is taken out of the personal estate. Colchester vs. Lord Starnford, 2 Freem. 124. Grise es, Goodwin, ibid. 265. And if a. bill has been filed for administration of the assets, should it appear that a specialty-creditor has been paid out
of the personal estate, it is not necessary to file another bill for the purpose of marshalling the assets, but the court will, without being called on, give the requisite directions.
Gibbs vs. Augier. 12 Ves. 416.-CmTTV.
28 The rules laid down in the text as to the order of payment
apply only to what are
called legal assets,-that is, such things as the executor takes as executor, and as are subject to the testator's debts generally by rule of law, and independently of any direction
to that effect in his will. But there are also equitable assets,-which are such things as the
testator has made subject to his debts .generally, but which without his act would either
not have been subject to any of his debts, or only to debts of a special nature. These
the executor takes, not as executor, but as trustee : and they are to be distributed, not
according to the rule of law, hut of equity,-that
is, equally among all the creditors,
What are legal and what equitable assets is often a disputed question; but, the principle
of distribution of the latter being consonant to natural justice, the leaning of the courts
has long been to extend their range. See 2 Fonblanque, 39i.-CoLERIDGE.
Jt may be added here also that, by statute 11 Geo. IV., and 1 W. IV. c. 47 and 3 & <}
\V IV. c. 104, real estate, whether freehold or copyhold, and whether devised (unless deVIsed for payment of, or charged with, the debts) or descended, is made assets to be administered in equity for payment of simple contract-debts; so that a simple contractcreditor, instead of proceeding at law against the executor and running the risk of a
plea of plene administradi, may at once appeal to the court of chancery and have his claim
paid from the reai estate of the deceased. The statutes which enable a simple contractcreditor to lake this step expressly reserve a. priority to specialty creditors.c-Keaa,
2'88
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A legacy is a bequest, or gift, of goods and chattels by testa mont ; and the
person to whom it was given is styled the legateo: which every person is capable
of being, unless particularly disabled by the common law or statutes, as traitors,
papists," and some others. This bequest transfers an inchoate property to the
legatee; but tho legacy is not perfect without the assent of tho executor : for it
r have a general or pecuniary legacy of IDOl.,or a specific one of a piece of plate,
r cannot in either case take it without the consent of the executor.(y) For ill
him all the chattels are vested j= and it is his business first of all to sec whether
there is a sufficient fund left to pay the debts of the testator: the rule of equity
being, that a man must be just before he is permitted to be generous; or, as
Bracton expresses the sense of our antient law,(z) "de bonis defuncti prime dedu-

• eenda sunt ea qure sunt necessitatis, et postea quo: sunt utilitatis, et ultimo qure SUlit
voiuntatis:" And in case of a deficiency of assets, all the general legacies must
abate proportionably, in order to pay the debts; *but a specific legacy [*111'
(of a piece of plate, a horse, or the like) is not to abate at all, or allow
• o
an:x;thing by way of abatement, unless there be not sufficient without it.(a)"
(.) Co. Litt.111.

AI.YD. 3~.

(.) L. 2, c. 25.

(.) 2Vorn.l11.

This ground of disability no longer disgraces the statute-book.c-Cmrr-r.
It has been much questioned whether it was not the intention of the legislature that
a specific devise of stock in tJ:.e public funds should be considered in the nature of a
parliamentary appointment, and not want the assent of the executor, (Pearson vs. The
Bank of England, 2 Cox, 1i9;) though a different practical construction has been put
on the statute creating government-annuities, (Bank of England vs. Lunn, 15 Ves. 5i8;)
and it must now be taken to be the law that stock, like all other personal property, ill
assets in the hands of the executor. The consequence necessarily follows that it must
vest in the executor, and till he assents, the legatee has no right to the legacy. Franklin vs. The Bank of England, 1 Russ. 59i. Bank of England vs. Moffat, 3 Dr. 2G2.
The assent of the executor is equally necessary whether a legacy be specific or merely
pecuniary, (Flanders vs. Clarke, 3 Atk. 510. Abney vs. Miller, 2 Atk. 598:) a court (If
equity, indeed, will compel the executor to deliver the specific article devised, (Northey
vs. Northey, 2 Atk. ii;) but, as a general rule, no action at law can be maintained for a
legacy, (Deeks us. Strutt, 5 T, R. G92,) or for a distributive share under an intestacy.
Jones vs. Tanner, 7 Barn. &; Cress. 544. It was held, however, in Doe vs. Guy, (3 East,
123,) to be clear, from all the authorities, that the interest in any specific thing bequeathed vests, at law, in the legatee upon the assent of the executor; and, therefore,
that when eyer an executor has given assent (expressly, and not merely by implication)
to a specific legacy, should he subsequently withhold it the legatee may maintain an
action at law for the recovery of the interest so vested in him. If a deficiency of asset I
to pay creditors were afterwards to appear, the court of chancery would have power tn
interfere and make the legatee refund in the proportion required.c=Cun-rr.
31 A specific legacy is an immediate gift of any fund bequeathed, with all its produce
and is therefore an exception to the general rule that a legacy does not carry interest
till the end of a year after the testator's death. Raven vs. Waite, 1 Swanst, 557. Barrington vs. Tristram, G Ves. 349. And though the payment of a principal fund bequeathed
to an infant may depend on his attaining his majority, yet the interest accrued from
the death of the testator may belong to the legatee, notwithstanding he does not live til
take any thing in the principal. Deane vs. Test, 9 Ves. 153.
The criterion of a specific legacy is that it is liable to ademption; that when the thing
bequeathed is once gone, in the testator's lifetime, it is absolutely lost to the legateo.
Parrot vs. Worsfleld, 1 Jac. &; Walk. GOL When, therefore, a testator has bequeathed a
legacy of certain stock in the public funds, or of a particular debt, so described as to
render the bequest in either case specific, if that stock should be afterwards sold out by
the testator, or if that debt should in his lifetime be paid or cancelled, the legacy would
be udeerned, Ashburner vs. l.IcGuire, 2 Br. 109. And it appears that there is no distinction between a voluntary and a compulsory payment to the testator, as to the question of ademption.
Innes vs. Johnson, 4 Vcs. 5io1. The idea of procecding on the
animus adimendi (though supported by plausiblo reasoning) was found to introduce a degl,'IJ of confusion into the decisions on tIIIl subject, and to afford no precise rule. Stanley
"" Potter, 2 Cox, 182. Humphreys vs. Humphreys, 2 Cox, 185. It seems, therefore, now
established that whenever the testator has himself received, or otherwise disposed of, the
subject of gift, the principle of ademption is that the thing given no longer. exists;
and if after a particular debt given by will had been received by the testator, It could
l>edemnrided by the legatee, that woiild be converting it into a pecuniary instead of a
IWAcificleg"cy. Fryer \'S. Morris. 9 V(,8. 3G3. Barker t·s. Rayner, 5 Mad. 2li.
'Vhern.
29
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Upon the same principle, if the legatees had been paid their legacies, .nev 'lore
afterwards bound to refund a ratable part, 'in ease debts come in, more ·than
sufficient to exhaust the residuum after the legacies paid.(b) And this law is as
old as Braeton and Fleta, who tell us,(c) "si plura sint debita, vel plus legatum
fuerit, ad gure catalla defuncti non sufficiant, fiat ubique defalcatio, exccpto regis privilegio."
If a legatee dies before the testator, the legacy is a lost or lapsed legacy, and
shall sink into the residuum.SO And if a contingent legacy be left to anyone, as
when he attains, or if he attains, the age of twenty-one, and he dies before that
time, it is a lapsed legaey.(d)33 But a legacy to one, to be paid when he attains
tho age of twenty-one years, is a vested legacy; an interest which commences
in prasenti, although it be solvendum in futuro: and if the legatee dies before that
age, his representative shall receive it out of the testator's personal estate at the
same time that it. would have become payable in ease the legatee had lived."
(.) Ibid. 205.
«) Bract. I. 2, .~ 26. FIet.l. 2, c. 57, f 11.

«) Dyer, 59.

1 Eq. Ca. Abr. 295.

.

indeed, the identical C0rpu3 is not given, (Selwood vs, Mildmay, 3 Ves. 310,) where the
legacy is not specific, but what is termed in the civil law a demonstrative legacy,-that
is, a general pecuniary legacy, with a particular security pointed out as a convenient
mode of payment,-there,
although such security may be called in, or fail, the legacy will
not he adeemed, (Guillaume es. .Adderley, 15 Ves. 389. Sibley es. Perry, 7 Ves, 529.
Kirby va. Potter, 4 Ves. 751. Le Grice es. Finch, 3 Meriv.52. Fowler va. Willoughby, 2
Sim. &; Stu. 358;) but when it is once settled that a legacy is specific, the only safe and
clear way, it has been judicially said, is to adhere to the plain rule, that there is an end
of a specific gift if the specific thing do not exist at the testator's death. Barker va.
Rayner, 5 :r.lad. 217, S. C.on appeal, 2 Russ. 125.
Courts of equity are always anxious to hold a legacy to be pecuniary rather than spe
cific, where the intention of the testator is at all doubtful. Chaworth es. Beech, 4 Ves.
566. Innes vs. Johnson, ibid. 573. Kirby es, Potter, ibid. 572. Sibley vs, Perry, 7 Ves
529. Webster us. Hale, 8 Ves. 413.
The greater part of this note is extracted from 1 Hovenden's Suppl. to Ves. Jun. Reports, 312.-CmTTY.
32 Except that, by the statute
1 Vict. c. 26, s. 33, a gift to a child or other issue of the
testator will not lapse in case of the death of the legatee, leaving issue which survives
the testator, but shall take effect as if the death of such person had happened immediately after the death of the testator, unless a contrary intention shall appear by the
will.-KERR.
33 .Alegacy may be so given as that the legatee shall be entitled to the interest or produce thereof from the time of the testator's death to his own, although such legatee may
not live long enough to entitle himself to the principal. Deane us. Test, 9 Ves. 153, as
cited in the last note.
But where a bequest is made to a legatee" at the age of twenty-one," or any other specified age, or "if he attain such age," this is such a description of the person who is to
take, that, if the legatee do not sustain the character at that time, the legacy will fail:
the timo when it is to be paid is attached to the legacy itself, 'and the condition precedent prevents the legacy from vesting. Parsons vs. Parsons, 5 Ves. 582. Sansbury vs,
Read, 12 Ves, 78. Errington va. Chapman, ibid. 24. But if the legacy be to an infant,
"payable at twenty-one," the legacy is held to be vested: the description of the legatee is
satisfied, and the other part of the direction refers to the payment only. This distinction (as stated in the text) is borrowed from the civil law, but is adopted as to personal
legacies only, not as to bequests charged upon real estate; and it has been spoken of in
many cases as a rule neither to be extended nor approved. Dawson vs. Killett, 1 Br.
128. Duke of Chandos es. Talbot, 2 P. Wms. 613. Mackell us.Winter, 3 Ves. 543. Bolger
Mackell, 5 Ves. 509. Hanson us.Graham, 6 Ves. 245. If real estate, either copyhold
or freehold, be devised to an infant and his heirs "when and so soon as" he should atta~n a certain age, these words, it has been decided, only denote the time when the
beneficial interest is to take effect in possession, but the interest vests immediately upon
the testator's decease; and, should the devisee die before he attains the specified age,
the estate will descend to his heir-at-law. It would be a different thing if the devise
were to the infant" if he attained a certain age:" those words would create a condition
precedent, and no interest would vest in him unless he attained that age. DC/eva. Lea
3 T. R. 42. Boraston's case, 3 Rep. 21.-CIIlTTY.
"But it seems, if the testator's personal representatives were to be accountable for
interest, and the delay of payment as to the principal was only directed with reference
t,c, the minority of the legatee, his executor or administrator may claim the legacy forth
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'I'his distinction is borrowed from the civil law ;(e) and its adoption in our courts
is not 80 much owing to its intrinsic equity, as to its having been before adopted
by the ecelesiasticnl courts. For, since the chancery has a concurrent jurisdiction with them, in regard to the recovery of legacics, it was reasonal lo that
there should be a conformity in their determinations, and that the subject
should have the same measure of justice in whatever court he sucd.(f)
But, if
such legacies be charged upon a real estate, in both cases they shall lapse for
the benefit of the heir ;(gys for, with regard to devises affecting lands, the ecclesiastical court hath no concurrent jurisdiction." And, in case of a vested le~acy,
due immediately, and charged on land or money in the funds, which yield an
immediate profit, *interest shall be payable thereon from the testator's
[*511
death ;" but if charged only on the' personal estate, which cannot bo
.
(0)

Ff. 35, 1, 1 and 2.

(f)

1 Eq. Ca. Abr.

eoe.

(.)

2 P. Wms. 601.

with, provided a year has elapsed since the death of the toriginal testator. Crickett V3.
Dolby, 3 Ves. 13. Cloberry VS. Lampen, 2 Freem. 25. Anonym. ibid. 64. Anonym. 2
Vern. 199. Green VS. Pigot, 1 Br. 105. Fonnereau VB. Fonnereau, 1 Ves. Sen. 119. Bu+
a small yearly sum directed to be paid for the maintenance of the infunt legatee will
not be deemed equivalent, for the purpose of vesting a legacy, to a direction that interest
should be paid on the legacy. Chester VS. Painter, 2 P. Wms. 338. Hanson I)S. Graham,
Ii Ves. 249. Roden vs. Smith, Ambl. 588. If a bequest, however, be made to an infant
.. at his age of twenty-one years, and, if he die before that age, then over to another;"
in such ease the legatee over does not claim under the infant, but the bequest over to
him is a distinct substantive bequest, and is to be paid on the death of the infant
under twenty-one. Laundy VS. Williams, 2 P. Wms, 480. Crickett VS. Dolby, 3 Ves, 16.
--CIIITTY.
lIS Unless there be something in the will to show an intention to the contrary, as If
there be a residuary devise. For, by the Wills Act, (1 Vict. c. 2G,s. 25,) unless a con
trary intention appears by the will, such real estate or interest therein as shall be comprised in a lapsed devise, or in a devise which fails as being contrary to law (as where
given to a charity) or otherwise incapable of taking effect, shall be included in the residuary devise (if any) contained in such will.-KERR.
M Where legacies are charged upon land, or if the gift at all savours of the realtq, the
trusts must be carried ink, execution with analogy to the common law. Scott VS. Tyler,
2 Dick. 719. Long VS. Ricketts, 2 Sim. & Stu. 183. And the general rule of common
law is, that legacies or portions charged on lands do not vest till the time of payment
comes. Harvey vs. Aston, 1 Atk. 378, 379, S. C. Willes, 91. Harrison VS. Naylour, 2 Cox,
248. But a testator may make a legacy vested and transmissible, though charged on a
real estate and payable at a future time, provided he distinctly expresses himself to that
effect, or the context of the will affords a plain implication that such was his intention.
Hargrave's note to Co. Litt.237. In coming to ajnst conclusion as to this matter, it has
been often said it ought to be examined whether the testator has directed payment to be
postponed from a consideration of circumstances merely personal as to the legatee, or
with reference to the condition of the estate to be charged, and the interests of others
therein. When the direction that the charge shall not be raised till a future day refers
to the circumstances of the person to take, (as, for instance, if the charge be intended for
a portion,) there the construction has been that the gift is so connected with the purpose
for which it was given, that if such purpose fail the land ought not to be charged: but,
it has been as repeatedly said, a legacy vests immediately in interest, though it be charged
on lands, if the time of payment appears to have been postponed only out of regard to
the circumstances of the estate, Lowther VS. Condon, 2 Atk. 128. Dawson VS. Killet, 1
Br, 123. Godwin VS. Munday, ibid. 194. Smith VS. Partridge, Ambl. 267. Sherman vs
Collins, 3 Atk. 320.-CIllTTY.
SI The old authorities
are ill conformity with the text, and hold that where a fund, 01
whatever nature, upon which a testator has charged legacies, is carrying interest, there
interest shall be payable upon the legacies from the time of the testator's death. Rut
that is exploded now by every day's practice. Though a testator may have left no other
property than money in the funds, interest upon the pecuniary legacies he has charged
thereon is now never given till the end of a year after his death. Gibson VB. Bott,7 Ves.
97. The rule is different with respect to legacies charged on land. Whether the reason
assigned for this distinction in the text and in Maxwell vs. Wettenhall (1 P. Wm~. 25)
be the true one, has been doubted. A fund consisting of personalty may be "yielding im
mediate profits" as well as lands; but i~ is o~vious that the reason of the r!lle ~s to tho
commencement of interest upon legacies given out of personal estate, which IS '\ rulo
adopted merely for convenience, (Garthshore VS. Chalie, 10 Ves. 13. 'Vood VB. Penoyre,
13 Ves. 333,) cannot apply to the case of legacies not dependent on the gettin¥gi)n of the
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immediately got in, it shall carry interest only from the end of the year after
the death 'of the testator.(h)S8
(A)

2 P. Wms. 26, 27.

personal estate, and charged upon lands only: in such case interest, it has been said,
must be chargeable from the death of the testator, or not at all. Pearson tis. Pearson,
1 Sch. & Lef. ll. Spurway vs, Glyn, 9 Ves. 486. Shirt tis. Westby, 16 Ves. 396.CHITTY.
88 As a legacy, for the payment
of which no other period is assigned by the will,
AnOnym. 2 Freem. 207,} is not due till the end of a year after the testator's death,
Hearle vs, Greenbank, il6,) and as interest can only be claimed for non-payment of a
~ emand actually due, it is an undisputed general rule that, although a legacy vests
(where no special intention to the contrary appears) at the testator's death, (Garthshore
os, Chalie, 10 Ves. 13,) it does ~ot begin to carry interest till a year afterwards, unless it be
charged solely on lands, See the last note, That general rule, however, has exceptions.
Raven 1:8. 'Waite, 1 Swanst. 557. Beckford ~'S. Tobin, 1 Ves, Sen. 310. A specific bequest
of a corpus passes an immediate gift of the fund, with all its produce, from the death of
the testator. Kirby es, Potter, 4 Ves. 751. Barrington us,Tristram, 6 Ves. 349. Another
exception arises when a legacy is given to an infant by a parent, or by a benefactor who
has put himself in loco parentis: in such case, the necessary support of the infant may
require immediate payment of interest.
Lowndes es, Lowndes, 15 Ves. 304. Heath es,
Perry, 3 Atk. 102. Mitchell us, Bower, 3 Ves. 287. It must, however, be observed, this
latter exception operates only when the child is otherwise unprovided for. 'When a father
gives a legacy to a child, it will carry interest from the death of the testator, as a maintenance for the child, where no other fund is applicable for such maintenance, (Carew
vs Askew, 1 Cox, 244. Harvey tis. Harvey, 2 P. 'Vms. 22;) but where other means of
support are provided for the child, then the legacy will not carry interest from an earlier
period than it would in the case of a bequest to a perfect stranger, Wynch vs, Wynch,
] Cox,435. Ellis tis. Ellis, 1 Sch. & Lef. 5. Tyrrel tis. Tyrrel, 4 Ves. 5. And the general
r rle as to non-payment of interest upon a legacy, before such legacy becomes due, must
not be broken in upon by an exception in favour of an adult legatee, however nearly
related to the testator, (Raven vs. Waite, 1 Swanst. 588;) nor, as Illegitimate children
are no more in legal contemplation than strangers, (Lowndes vs. Lowndes, 15 Ves. 304,)
will interest be allowed by way of maintenance for such legatees, (Perry tis. Whitehead,
6 Ves. 547,) unless it can be satisfactorily collected from the will that the testator
intended to give interest. Beckford tis. Tobin, 1 Ves. Sen. 310. Ellis V8. Ellis, 1 Sch. &
Lef.6. Newman es, Bateson, 3 Swanst. 6ll0. Even in the case of a grandchild, an executor must not take upon himself to pay interest upon a legacy by way of maintenance,
when that is not expressly provided by the will; for, though a court of equity will
struggle in favour of the grandchild, (Crickett t'S. Dolby, 3 Ves, 12. Collis us, Blackburn, 9 Ves. 470,) yet it seems there must be something more than the mere gift of a
legacy, something indicating that the testator put himself in loco parentis, to justify a
court in decreeing interest for a grandchild's maintenance. Perry tis. Whitehead, 6 Ves,
547. Rawlins tis. Goldtrap, 5 Ves. 443. Hill tiS. Hill, 3 Ves. & Bea, 186. But, of course,
even when a legacy to a grandchild will never become due unless he attains his majority,
still, maintenance may be allowed for his support during his infancy, provided the parties to whom the legacy is given over in case of the infant's death lire competent and
willing to consent. Cavendish tis. Mercer, 5 Ves. 195, in note. Under any other circumstances, when a legacy to infants is not given absolutely and in all events, but is
either not to vest till a given period, or is subject to being devested by certain contingencies, upon the occurrence of which it is given over, (Errington tis. Chapman, 12 Ves.
25,) if the words of the will do not authorize the application of interest to the maintenance of the infant legatees. a court of equity never goes further than to say that if it
can collect before it all the individuals who may be entitled to the fumi, so as to make
each a compensation for taking from him part, it will grant an allowance for maintenance, (Errat es. Barlow, 14 Ves. 203. Marshall tl8. Holloway, 2 Swanst, 436. Ex pare,.
Whitehead, 2 Younge & Jerv. 249;) or, where there is no gift over, and all the children
of a family are to take equally, there, although other children may possibly come in e.JU
after the order made, yet all the children born or to be born will be held to have a common interest; and therefore the interest of the fund, as far as it may be requisite, will be
applicable for maintenance.
Fairman tl8. Green, 10 Ves. 48. Greenwell tis. Greenwell, 5
Ves. 199. Errat tis. Barlow, 14 Ves. 204. Haley tis. Bannister, 4 Mad. 280. But if the
will contain successive limitations, under which persons of another family, and not in being,
tlay become entitled, it is not sufficient that all parties presumptively entitled then
iiving are before the court; for none of the living may be the parties who eventually ma,
',ewwe entitled to the property.
In suoh a case, an order for interest by way of main
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Besides these formal legacies, contained in a man's will and testament, there
is also permitted another death-bed disposition of property; which is culled a
donation causa mortis. And that is, when a person in his last sickness, apprehending his dissolution ncar, delivers or causes to be delivered to anot lier the
possession of any personal goods, (under which have been included bonus, and
bills drawn by the deceased upon his banker.) to keep in case of his decease.
This gift, if the donor dies, needs not the assent of Ius executor: yet it shall
not prevail against creditors; and is accompanied with this implied trust, that.
if the donor lives, the property thereof shall revert to himself, bcing only given
In contemplation of death, or mortis causa.(i)!8
This method of donation migb t
(I) Prec.

Cha. 2m. 1 P. Wms. 406, 441. 3 P. Wm,. 357.

tenance might be in effect to give to one person the property of another. Marshall t·s.
Holloway, 2 Swanst. 436. Ex parte Kebble, 11 Ves. GUG.
No exception is to be made, in favour of the testator's wife, to the general rule that a
pecuniary legacy does not bear interest before the time when the principal ought to be
paid, unless It distinct intention to give interest from an earlier period can be fairly collected from the words of the testator's will. Stent vs. Robinson, 12 Ves.4G1. Lowndes
vs. Lowndes, 15 Ves. 304. Raven vs. Waite, 1 Swanst. 55!l.
Great part of this note is extracted from 1 Hovenden's Suppl. to Ves. Jr. Rep. 144,
145.-CHITTY.
S9 A donatio mortis causa has many of the properties of a legacy:
it is liable to debts, and
dependent on survivorship. Tate vs. Hilbert, 2 Ves. Jr. 120. Jpnes vs. Selby, Prec, in
Cha.303. Miller vs. Miller, 3 P. 'Vms. 357. It is not a present absolute gift, vesting immediately, but It revocable and conditional one, of which the enjoyment is postponed
till after the giver's death. 'Valter vs. Hodge, 2 Swanst. !l8. On the other hand, thou~h
liable to be defeazanced, it must. subject to such power of revocation, be a complete gift
inter vivos, and therefore requires no probate, [Ward vs. Turner, 2 Ves. Sen. 435. Ashton
vs. Dawson, Sel. Ca. in Chao 14;) though a question has been made whether, I1S such a
gift is only to take effect in CIl:3e
of the donor's death, it ought not to be held so far
testamentary as to be liable to legacy-duty. Woodbridge vs. Spooner, 3 Barn. & Ald.
236.
A donatio mortis causa plainly differs from a legacy in this particular: the subject of gilt
must in the former case be delivered by the dOIWT, in the latter case by his representative.
Walter vs. Hodge, 2 Swanst. 98. So, the distinction between a nuncupative will and a
donatio mortis causa is, that the bounty given in the first-named mode is to be received
from the executor, but in the latter case may be held against him, and requires no
assent on his part, the delivery having been completed by the donor himself. Duffield
VS. Elwes, 1 Sim. & Stu. 244.
Ward vs. Turner, 2 Ves. Sen. 443. The greater number
of cases upon this subject have turned on the question of actual tradition of tho gift;
the general rule, according to which delivery is necessary, is never now disputed; but
whether such delivery has or has not been legally completed, or whether the nature of
the gift constitutes an exception, exempting it from the general rule, are points which
still not unfrequently present debatable ground. Tato vs. Hilbert, 2 Ves. Jr. 120.
Lawson vs. Lawson, 1 P. 'Vms. 441. Where actual tradition is impracticable, if tho
donor proceed as far as tho nature of the subject admits towards a transfer of tho possession, effect may be given to his intended bounty. Thus, a ship at sea has been held to
be virtually delivered by a delivery of the bill of sale thereof, defeasible on the donor's
recovery; and delivery of the key of It warehouse or of a trunk has been determined
to be a sufficient delivery of the goods in such warehouse and of the contents of the
trunk; for in these instances the bill of sale and the keys were not considered as mere
symbols, but as the means of obtaining possession of the property. Brown vs. "rilliams,
cited in 2 Ves. Sen. 434. Jones vs. Selby, as cited ibid. p. 441. A mero symbolical dolivery, however, will not be sufficient: therefore there can be no donatio mortis car..ft of n
simple contract-debt, (Gardner vS. Parker, 3 Mad. 185,) though there may of a bond,
(Snellgrove vs. Bailey, 3 Atk. 214;) for, notwithstanding it is a chose en action, somo property is conveyed by the delivery. 'Vard us, Turner, 2 Ves. Sen. 442. But the case of a
bond-debt is an exception, not a rule; and where a bond is only a collateral security for
a mortgage-debt, the delivery of the bond will not be a complete gift of the mortgage
Duffield vS. Elwos, 1 Sim. & Stu. 244. A check drawn by the donor on a hanker, (Tilt
VB. Hilbert,4 Br, 291,) or a promissory note payable to him, (Miller vs. Miller, 3 P. Wm~.
357,) cannot, it seems, be disposed of by way of donatio mortis causa. No banker, indeed,
is justified in paying a check after the death of the drawer; and a promissory note. 110t
being a negotiable security payable to the bearer. must como under the same consideration as any other simple contract-debt : and as the amount thereof could only be sued
'-or in the name of the executors, that E'lemSa sufficient reason why it could not be made
7P3

514

OF THE RWHTS

[HOOK

n.

have subsisted in a state of nature, being always accompanied with delivery of
actual possession j(k) and 60 far differs from a testamentary disposition: but
(OJ Law of Forfeit. ie,

the subject of a donatio mortis cauoSa. Miller VS. Miller, 3 P. Wms. 357. It is to be observed" that although there may have been a complete delivery of the gift, yet, if the
possession be not continued in the donee, but the donor resume it, the gift [whether
such resumption of possession be intended to have that effect or not) is at an end. Bunn
VS. Markham, 7 Taunt. 232, S. C. 2 Marsh, 539.-CIIlTTY.
It was a disputed point among the Roman lawyers whether this donation was to /)0
resembled to a proper gift or a legacy. It appears to have been settled finally in favour
of its testamentary character. It resembles a legacy in some respects, but has many
points peculiar to itself, Like a legacy, it is revocable at the will of tho donor, and, in
general, the mere resumption of possession by the donor will amount to such a revocation, It is liable to the debts of the donor, but it would seem, upon principle, although
no decision or even dictum to that effect is to be found in the books, it shall wait till all
the assets of the testator, including specific and pecuniary legacies, are exhausted, before
it is made liable for the debts. Indeed, no case has occurred involving directly the question of its liability for debts; but the law seems clear on this point. It reverts to the
donor on the death of the donee before him. It differs from a legacy in the circumstance
of immediate tradition of the subject-matter to the donee, or some one for his use. It
i~ a gift in pra:senti to become absolute in futuro. It does not require probate in the ecclesiastical court. It does not wait for the assent of the executor; nor need it be proved
by more than one witness. The civil law, however, required five witnesses; but a plurality of witnesses to a fact is not consistent with the analogy of the common law, and is
necessary in no civil case except by the express requirement of some statute. It differs
from a gift inter t-ivos in its revocable character and its being subject to debts, which a
bona fide gift, accompanied by delivery of possession by a person not indebted at the time,
is not. It is distinguished also by the peculiar condition, which is indispensablo to its
taking effect in this particular form, that if the donor recover, or escape the impending
peril, whether it be sickness, battle, or sea-voyage, it shall revert. Such a condition arises
by presumption of law whenever the gift is made in extremis. By the civil law, in case the
donor recovered, it returned to him with the immediate profits. Nam defieicnte conditione, a
principio nihil actum fuisse videtur, The gift is but inchoate, not perfect, until death: the condition failing, it is as though the gift had never been. In Nicholas V8. Adams (2 Wlmrt.
17) it was decided that it was not necessary that the donor should be in extremis, as in
the case of a nuncupative will. .. I would briefly define a donatio causa mortis to be a conditional gift, dependent on the contingency of expected death. There may, doubtless
00 a conditional gift when death is not expected; but in that case the condition would
have to be expressed and the contingency specified: in the donatio causa mortis both are
implied from the occasion. But it certainly is not requisite that the donor be in such
extremity as is requisite to give effect to a nuncupation, which is sustained from necessity merely where the donor was prey en ted, by the urgency of dissolution, from making
a formal bequest. Between these ways of disposition there is not an approximating lin!'
Donatio causa mortis is sometimes spoken of as being distinct from a gift inter tivos,-tne
former having sometimes been supposed to be made in reference to the donor's death,
and not to vest before it, but inaccurately, as it seems to me; as this gift, like every
other, is not executory, but executed in the first instance by delivery of the thing,
though defeasible by reclamation, the contingency of survivorship, or deliverance from
the peril. The donee would certainly not be bound to make compensation for the immediate use of the thing; and, evidently, because the immediate ownership was vested in
him. The gift is consequently inter tivos. All agree that it has no property in common
with a legacy, except that it is revocable in the donor's lifetime and subject to his debts
in the event of a deficiency. The first is, not because the gift is testamentary, but because such is the condition annexed; and the second, not because it is in the nature
of a legacy, but because it would otherwise be fraudulent as to creditors; for no man
D'RV give his property who is unable to pay his debts.
It is decisive that the subject is
not within the jurisdiction of the ecclesiastical courts; and the donee consequently takes
paramount to the executor or a legatee. For this reason it is that a subsequent will
which becomes operative only when the period of reclamation is past, and when the gift
nas become absolute by the event of the contingency. is not an effective act of revocation." C. J. Gibson. A mere gift by parole made in the prospect of death, and profess
ing to pass to the donee all of the property of the decedent, is not valid as a donatio causi!
t/IOTti3, though accompanied by delivery. Headley vs. Kirby, 6 Harris, 326. If, however,
the words of donation have reference only to the things given and delivered, and do not
extend to other things, it is a good donatio, though it may, in fact, be all the donor hllli
in the world. Michener vs. Dale, 11 Harris. 59.-SHARSWOOD.
79~
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seems to have been handed to us from the civil Iawyers,(l) who themselvee
borrowed it from the Greeks.(m)
7. When all the debts and particular legacies arc discharged, tho surplus, or
residuum, must be paid to the residuary legatee, if any bo appointed I'y tho
will; and if there be none, it was long a settled notion that it devolved to tho
executor's own use, by virtue of his executorship. en) But, whatever ground
there might have been formerly for this opinion, it seems now to be underitood( 0) with this restrietion; that although where tho executor had no legacy
at all tho residuum shall in general be his own, yet wherever there is sufficient
*on the face of a will (by means of a competent legacy or otherwise) [*~Hl
to imply that the testator intended his executor should Dot huvo tho
,) ,
residue, the undevised surplus of the estate shall go to tho uext of kin,w tho
(I) Inst, 2, 7, 1. Ff. 1, 39, t. 6.
(RJThere i. a very complete dnnatio mortis calull in the
OdYB8cy, b. 17, T. 1R, made by 'Ielemachus to hIS friend
Prrseue ; and unother by Ilercules, in the Alcestes of Enelpldea, v, IO.!O.

(oJ Perkin s, 525
(oj Pree, Chao3~. 1 P \Vm9 f, 5U. 2 P. Wmo. 301S.
3 P. m3. 43, 19..J.. Stra. b~. IAwSOD VI. Lawson, D...,UI.
Proc. 28 .-\pnl, 1777.

,,7

W The right of an executor to a beneficial interest in the assets of his testator, not expressly disposed of, may be excluded, not only by a plain declaration of trust in the
will, but by circumstances indicated by the will; in support of which parol evidence
may be given to raise a presumption of trust; as, on the other hand, the executor may
adduce evidence to repel such presumption.
But, where a conclusive intention is evident on the face of the will, parol evidence cannot be let in ou either side. Glad ding vs,
Yapp, 5 Mad. 59. Lynn va. Beaver, 1 Turn. & Russ. 68. Langham vs. Sandford, 2 Meriv,
17. Giraud vs. Hanbury, ibid. 153. Pratt vs. Sladden, 14 Ves.197. Waltoh ...s. Walton.
Ibid. 322.
Lord Eldon said he feared there was no possibility of denying now that parol declarations of a testator, both previous and subsequent to the time of making his will, are
admissible evidence to repel a legal presumption; but, his lordship added, such declnrations are not all alike weighty and efficacious: a declaration at the time of executing
It will is of more consequence than a declaration made afterwards;
and a declaration III
the testator subsequently to his will, as to what he had done, is entitled to more weight
than a declaration before making his will, as to what he intended to do, for he may very
well have altered that intention: therefore, although all such declarations are equally
admissible, very different degrees of credit and weight are to be attuchcd to them.
I'rimmer va. Bayne, 7 Ves. 518. Pole es. Lord Somers, 6 Ves. 32. See also Ustricke t'a,
Bawden, 2 Addams, 128, Langham va, Sandford, 2 Meriv. 23.
The proposition, sometimes alleged, that the appointment of an executor gives him
every thing not disposed of by the will, is not correct. In the strongest way of putting
the executor's right, he can only take what the testator did not mean to dispose of. In
the case of a lapse, for instance, the executor would not take a lapsed bequest. So, if a
testator appoint an executor in trust, but omit to express the intention of such trust.
the executor will not, by virtue of his office, take beneficially. Dawson vs. Clarke, If:'
Ves, 254,255. Urquhart vs. King, 7 Ves.228. And where a testator leaves an unfinished
clause in his will, this is understood as an indication that he intended to make a further disposition, in exclusion of any claim by his executors. Knewell va, Gardner, Gilb.
Eq. Rep. 184. Lord North vs. Purdon, 2 Ves. Sen. 4()6. For the slightest indication of
a testator's intention to dispose of the residue of his property is sufficient to exclude his
executor. though it may be wholly uncertain what disposition the testator may have
intended to make of that residue. Mcnee vs. Mence, 18 Ves. 351. lIordaunt vs, Hussey,
4 Ves. 118. Even an intention on the part of a testator to make such a disposition of
his residue as should exclude the claims of his next of kin, if it cannot be collected
from the evidence that he meant to effect that object by any other mode than an express
disposition of the residue, will not turn the scale in favour of the executor. Langham
va. Sandford, 17 Ves, 451. The Bishop of Cloyne vs. Young, 2 Ves. Sen. !l5. Noursovs.
Finch. 1 Ves. Jr. 361. It is true that in the ease of Clennel es, Lewthwaite, (2 Ves. Jr.
476,) the bequest of a" shilling" to thr- testator's sister was held a material circl!mstance
in exclusion of her claim to anv part "f his residuary estate, and, coupled With other
evidence of intention, it might fairly be deemed some corroboration of that evidence;
but it is well settled that mere legacies to the next of kin will not rebut their claim to
a residue undisposed of, where the executors would otherwiso be held trustees. Grifflths
vs. Hamilton, 12 Ves. 309. Seely vs. Wood, 10 Ves, 75. Langham va. Sandford, 17 VOl!.
451.
Numerous eases have fully established 118 a. general rule that testamentary words 01
recommendation, request, or confidence are imperative, and raise a trust, [Paul T t'.J
Compton, 8 Ves. 380. Taylor vs. George, 2 Ves. & Bea. 378. Parsons va. Baker. IS "\ CI'
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executor then standing upon exactly the same footing as an administrator, concerning whom indeed there formerly was much debate,(p) whether or no he could
be compelled to make any distribution of the intestate's estate. For, though
'after the administration was taken in effect from the ordinary, and trans~erred to the relations of the deceased) the spiritual court endeavoured to compel a distribution, and took bonds of the administrator for that purpose, they
were prohibited by the temporal courts, and the bonds declared void at law.(q)
And the right of the husband not only to administer, but also to enjoy exclusively, the effects of his deceased wife, depends still on this doctrine of the
common law: the statute of frauds declaring only that the statute of distributions does not extend to this case. But now these controversies are quite at
an end; for, by the statute 22 & 23 Oar. II. c. 10, explained by 29 Car. II. c.
30, it is enacted, that the surplusage of intestatcs' estates (except of femescovert, which are left as at common Inw)(r) shall, after the expiration of one
full year from the death of the intestate, be distributed in the following manner :-One-third shall go to the widow of the intestate, and the residue in equal
proportions to his children, or, if dead, to !heir representatives ; that is, their
lineal descendants: if there are no children or legal representatives subsisting,
then a moiety shall go to the widow, and a moiety to the next of kindred in
equal degree and their representatives: if no widow, the whole shall go to the
children: if neither widow nor children, the whole shall be distributed among
the next of kin in equal degree and their representatives: but no representatives are admitted, among eollaterals, further than the children of the intestate's
brothers and alsters.rs) The next of kindred, here referred to, are to be investigated by the same rules of consanguinity as those who are entitled to
*-16] letters of administration; of whom we have sufficiently spoken.(t) *And
o
therefore by this statute the mother, as well as the father, succeeded to
all the personal effects of their children, who died intestate, and without wife or
issue; in exclusion of the other sons and daughters, the brothers and sisters of
the deceased. And so the law still remains with respect to the father; but by
statute 1 Jac. II. c. 27, if the father be dead, and any of the children die
intestate, without wife or issue, in the lifetime of the mother, she and each of
the remaining children, or their representatives shall divide his effects in equal
portions."
(J» Godo\ph. p. 2, c. 82.
1 Lev. 233. Curt. 125. 2 P. Wms. 4{i.
(rJ Stat. 29 Car. II. Co 3. ~ 25.
(f)

(I) Raym. 496. Lord Raym. 571.
(.) Page Wi.

476. Kirkbank es. Hudson, 7 Pro 220;) and although the testator's object fails, or is
contrary to the policy of the law, or is too vaguely expressed to be capable of being
carried into execution, yet, as it was the intent that the executor should only take as
trustee, the necessary legal consequence is that there must be a resulting trust for the
testator's next of kin. Morice t'S. The Bishop of Durham, 9 Ves. 405. James t·s. Allen,
.:I Meriv, 19. Vezey vs. Jamson, 1 Sim. & Stu. 71. Paice VII. The .Archbishop of Canterbury, 14 Ves. 370.
'Where a single executor is named, a legacy of any part of the testator's personal
estate to such executor will (unless there are special circumstances) bar his general right
as executor to any residue not disposed of by his testator's will. Dicks VII. Lambert, 4
Ves. ;29. But a legacy to one of several executors, or unequal legacies to more than one,
will not exclude the legal title which executors, as such, have to a beneficial interest in
the property of their testator, of which he has indicated no intention to make a different
disposition: by giving a legacy to one only, or by giving unequal legacies to several, the
testator may only have intended a preference pro tanto. Rawlings vs, Jennings, 13 VI's.
46. Langham va. Sandford, 2 Meriv, 22. Griffiths es, Hamilton, 12 Ves. 309.
Sir Wm. Grant, in the case of Seely VII. 'Wood, 10 Ves. 75, expressed a clear opinion
that a reversionary interest, after a previous interest for life, would exclude an executor
as effectually as a direct and immediate legacy. Lord Eldon, however, without expressly
overruling, has thrown some doubt on, this dictum, Lynn V8. Reaver, 1 Turn. & Russ. 69
-ClIITTY.

But now, by statute 11 Geo. IV. and 1 W. IV. C. 40, unless it appear by the will or
codicil thereto that the executor was intended to take beneficially, he shall be held to
0>6 but a trustee for the person entitled to the residue under the statute of distributions.
-"KERR.
<: ThE' next of kin, who are to have the benefit of the statute of distributions. must b'I
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It is obvious to observe how near a resemblnnco this statuto of distributiona
bears to our ancient English law, de rationabili parte bonorum, spoken of at tho
beginning of this chapter;(u) and which Sir Edward Coke(w) himself, though
(M)

Page 49.!.

(") 2 Inst, 33. See 1 P. WIUS. 8.

nscertained according to the computation of the civil law, including the relations both
on the paternal and maternal sides.
And when relations are thus found who are distant from the intestate by an equal
number of degrees, they will share the personal property equally, although they are
relations to the intestate of very different denominations, and perhaps not relations to
each other. There is only one exception to this rule,-viz.: where the nearest relations
~re a grandfather or grandmother, and brothers or sisters: although all these are related
III the second degree, yet the former shall not participate with the latter;
for which
singular exception it does not appear that any good reason can be given. 3 Atk. 762.
No difference is made between the whole and half blood in the distribution of intestato
personal property.
A curious question was agitated some time ago respecting the right to the administration. General Stanwix and an only daughter were lost together at sea; and it was
contended that it was a rule of the civil law that, where :1. parent and child perish
together, and the priority of their death is unknown, it shall be presumed that the child
survives the parent. And by this rule the right to the personal estate of the general
would have vested in the daughter, and by her death in her next of kin, who on tho
part of the mother was a different person from the next of kin to her father.
But this being only an application for the administration, and not for the interest
under the statute of distributions, the court declined giving a judgment upon that que,»
tion. 1 Bla, R.640. And it does not appear that that point was ever determined in the
spiritual courts. But I should be inclined to think that our courts would require mort!
than presumptive evidence to support a claim of this nature. And in 6 East, 82, it is
said that lord Mansfield required the jury to find whether tho general or his daughter
survived; bnt it is not stated upon what occasion. Some curious cases de common.mtibul
may be seen in (JzUSe8 CtfUbre8, 3 tom. 412, et seq., in one of which, where a father and son
were slain together in a battle, and on the same day the daughter became a professed
nun, it was determined that her civil death was prior to tho death of her father and
brother, and that the brother, having arrived at the age of puberty, should be presumed
to have survived his fathe1'.-CmusTlAx.
In a recent case, where a husband and wife were drowned at sea, having been wushed
off the side of tho ship by the same wave, and there was no direct evidence of the survivorship of either, it was held that there was no presumption in favour either of the
survivorship of the husband or the wife, the medical evidence only amounting to a probability either way. Underwood VS. Wing, 4 De G. Mar. N. & G. 633. By the civil law,
where two persons died together and there was no evidence which of them died first,
the presumption was in favour of the younger having been the survivor if he were above
puberty, the elder being held to have been the survivor if the younger were below
puberty. Ff. xxxiv, 5, 5, ~~22, 23. This rule is very precise, but quite inconsistent with
what would probably take place; and accordingly, in framing the French Code, another
rule was adopted.c-viz., that, failing all proof, the person above fifteen and under sixty
years of age shall be held to survive those under fifteen or above sixty. The presumption can, of course, only be given effect to in the absence of all circumstances tending
to show the facts. Thus, if two persons were to perish by shipwreck, and, tho vessel
being discovered water-logged, one body was found drowned in the hold and the other
dead on the mast, the presumption would certainly be that he whose body was found in
the hold perished first. In one case, where a father and son had been executed for
sheep-stealing, and it became important to discover who was the last survivor, evidence
was given as to which showed signs of vitality longest on the scaffold.-KERR.
It may be added to the statement of the French Code in the above note, that if the
purties were between the ages of fifteen and sixty, and of different sexes, the male shall
be presumed to have been the survivor, provided the ages were within a yoar of each
other; if of the same sex, then the youngest of the two is presumed to have survived.
'foullin Droit Civil Franqais, tom. iv. No. 76. Burge's Com. on Colonial and Foreign
Laws vol. iv. pp. 11-29. The case of Pell VS. Ball, on the same subject. occurred in the
court of chancery in South Carolina, and was decided in.January, 18·10. 1 Cheves's Eq.
Rep. 99. The husband and wife both perished, with mnny others, in the dreadful
destruction of the steamer Pulaski by explosion of a boiler, in the night of Juno 1-1,
1838 on her passage from Charleston to New York. Tho wife (:Mrs.Ball) was seen alive
on the wreck for a short time after the explosion; but the husband was not seen after
the explosion. Chancellor Johnston decided, upon that fact, in favou!' <;>f
the survivorship of the wife. 2 Kent, 436, n. See Foorno, Posth, ·Works, p. 37. Sillich L'S. Booth, 1
Younge & Collyer, Rep. 121.-SuARswooD.
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he doubled the generality of its restraint on the power of devising by will, held
to bo universally binding (in point of eonscienee at least) upon the administrator
or executor, in the case of either a total or partial intestacy.
It also bears
some resemblance to the Roman law of succession ab intestato j(x) which, and
because the act was also penned by an eminent civHian,ey) has occasioned a
notion that the parliament of England copied it from the Roman prretor : though,
indeed, it is little more than a restoration, with some refinements and regulations, of our old constitutional law; which prevailed as an established right and
custom from the time of king Canute downwards, and many centuries before
Justinian's laws were known or heard of in the western parts of Europe.
So)
likewise, there is another part of the statute of distributions, where directions
are given that no ehild of the intestate (except his heir-at-law) on whom he
settled in his lifetime any estate in lands, 01' pecuniary portion, equal to tho
distributive shares of the other children, shall have any part of the surplusage
*51-] with their *brothers and sisters; but, if the estates so given them, by
I
way of advancement, arc not quite equivalent to the other shares, the
children so advanced shall now have so much as will make them equal. This
just and equitable provision hath been also said to be derived from the collatio
bonorum of the imperial law :(z) which it certainly resembles in some points,
though it differs widely in others. But it may not be amiss to observe, that,
with regard to goods and chattels, this is part of the autient custom of London.
of the province of York, and of onr sister kingdom of Scotland: and, with regard to lands descending in coparcenary, that it hath always been, and still is,
the common law of England, under the name of hotchpot.(a)
Before I quit this subject, I must, however, acknowledge that the doctrine and
limits of representation laid down in the statute of distributions seem to have
been principally borrowed from the civil law: whereby it will sometimes happen that personal estates are divided per capita and sometimes per stirpes j
whereas the common law knows no other rule of succession but that per stirpes
only.(b) They are divided per capita to every man an equal share, when all the
claimants claim in their own rights, as in equal degree of kindred, and not jure
representation is, in the right of another person. As, if the next of kin be the
intestate's three brothers, A., B., and C.; here his effeets are divided into three
equal portions, and distributed per capita one to each: but if one of these brothers, A., had been dead, leaving three ehildren, and another, B., leaving two,
then the distribution must have been per stirpes j viz., one-third to A.'s three
children, another third to B.'s two ehildren, and the remaining third to C., the
surviving brother: yet, if C. had also been dead without issue, then A.'s and
B.'s five children, being all in equal degree to the intestate, would take in their
own rights per capita. j viz., each of them one fifth part.(c)'z
(.) The general rule of such successions was this:-l. The
ehildren or hneal descendants In equal portions. 2. On
f.illlr. of these, the parents or Ilneal ascendants, and with
thorn tho brethren or srsters of the whole Llood; Of, if the
parents were dead, all the brethren and Sisters, together
with the represeutatlvea of a brother or sister deceased.
3. The next collateral relatione in equal degree. 4. The

husband or wife of the deceased, Ff. 38, 15, L Kov.l18,
c.I,2. 3; 127, c. 1.
(.) SIr Walter Walker. Lord Raym. 574(.) Ff; 37, 6, 1.
(a) See ch. xli. page 191.
CI)See ch, xiv. page 217.
(.) Prec, Cha. M•

.. Representations of lineal descendants are admitted to the remotest degree, (Cartel
Crawley, T. Raym. 500;) but the 7th section of the statute of distributions provides
that" no representations shall be admitted amongst collaterals after brothers' and sister!"
children." This proviso has been construed to mean brothers and sisters qf the intestate,
and not as admitting representation, when the distribution happens to fall among
brothers and sisters who are only remotely related to the intestate. The reasonableness
of this construction of the act was demonstrated by powerful arguments in the case of
Carter V8. Crawley, before cited, and was admitted in Pett V8. Pett, (Comyns, 87; S. C.
1 P, Wms. 27,) in the Anonymous case in Appendix to 2 Freem. 2!J8,and in Bowers V8.
Littlewood.T P. Wms. 5!J4.
In a question of distribution, the next of kin to an intestate, though such next of kin
bp a collateral relative only, may, since the statute of Car. II., be preferred to a more
remote lineal relation in the ascending line; but, between relatives in equal degree, a
uneal will be preferred to a collateral claimant. Blackborough V8. Davis, 1 P. Wms, 50.
t·t.
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The statute of distributions expressly excepts and reserves the eUS[OlLSof tho
eity of London, of the province of York, *and of all other places having [*518
peculiar customs of distributing intestates' effects. So that, though in
those places the restraint of devising is removed by the statutes formerly men
tioned,(d) their antient customs remain in full force with respect to tho estutcs
of intestates.
I shall, therefore, conclude this chap tor, and with it the present
book, with a few remarks on those customs.
In the first place, we may observe that, in the city of London.re) and province
of York,(/) as well as in the kingdom of ScotIand,(g) and probably also in
Wales, ~concerning which there is little to be gathered but from the statuto
7 & 8 " . III. e. 38,) the effects of the intestate, after payment of his debts, nre
in genor:.l divided according to tho nntient universal doctrine of the pars rationabilis. If tho deceased leaves a widow and children, his substance (deducting
for tho widow her apparel and the furniture of her bedchamber, which in London is called the widow's chamber) is divided into three parts; one of which
belongs to the widow, another to the children, and tho third to the administrator: if only a widow, or only children, they shall respectively, in either case,
take one moiety, and tho administrator the other j(h) if neither widow nor
child, the administrator shall have the whole.(i) And this portion, or dead
man's part, the administrator was wont to apply to his own use,(k) till the statute 1 Jae, II. e. 17 declared that the same should be subject to the statute of
distributions.
So that if a man dies worth 1800l. personal estate, leaving a
widow and two children, this estate shall be divided into eighteen parts; whereof
the widow shall have eight, six by the custom and two by the statute; and each
of the children five, three by the custom and two by the statute: if he leaves
a widow and one child, she shall still have eight parts, as before, nnd the child
shall have ten, six by the custom and four by the statute: if he leaves a widow
and no child, the widow shall have three-fourths of the whole, two by tho CUIltom and one by tho sta*tute; and the remaining fourth shall go by the [* 519
statute to the next of kin. It is also to be observed that if the wife
be provided for by a jointure before marriage, in bar of her customury part, it
puts bel' in a state of non-entity with regard to the custom only;(l) but sho
shall be entitled to her share of the dead man's part under the statute of distributions, unless barred by special agreement.(m)
And if any of the children
are advanced by the father, in his lifetime, with any sum of mone.r, (not amounting to their full proportionable purt.) they shall bring that portion into hotchpot
with the rest of' the brothers and sisters, but not with the widow," before they
are entitled to any benefit under tho custom :(n) but, if they are fully advanced,
the custom entitles them to no further dividend.(o)
(") Page 493.
Lord Haym. 13.)9.
) 2 Bum, Ecc1. Law, 746.
• ) lOll!. 'M.!.
(A) 11'. Wms. :;.II. Salk. 246.
(I) 2 Show. 175.

)

P.

2 F....,m.85. 1 Vern. 133.
(II 2 Vern. 665. 31'. II"ms. 16.
(M) 1 Yern. 15. 2 Cha. Ilep, 252•
(AJ 2 Freem, 2;9. 1 E'l Ca. Abr. 155. 2 P. Wms. 620.
(.) 2 1'.Wms. 5Z1.
(i)

4S .Advanceswhich an intestate has made to any of his children are never brought into
hotchpot for the benefit of his widow, (Kirkcudbright es, Kirkcudbright, 8 Yes. tH,) hut
solely with a view to equality as among the children, (Gibbons va. Caunt, 4 Ves, 8-17;)
and in cases arising upon the custom.of London, the effect of. the full advancement ot
one child is merely to remove that child out of the wayand to mcrease the shares of the
others. Folkes es, 'Western, 9 Yes. 460. So, when a settlement bars or makes a composition for the wife's customary share, that share, if the husband die intestate, will be
distributable as if he had left no wife, (Knipe rs, Thornton, 2 Eden, 121. Morris t·s. Burrows, 2 .Atk. 629. Read vs. Snell, ibid. 6+1,)and will not go to increase what is called
"the dead man's part," [Medcalfe t'a. Ives, 1.Atk. 63,) to a distributive share of which
the widowwould be entitled notwithstanding she had compounded for her customary
part, (Whithill va. Phelps, Prec, in Chao 328,) unless the expressed or clearly-implied
Intention was that she should be barred as well of her share of the dead man's part as
of her share by the custom. Benson es, Bellasis, 1 Vern. 16, Ajointure in bar of dower,
without saying more, will be no bar of a widow'~claim to a customary share of p~rsonal
estate; for dower affects lands only, and land IS wholly out of the custom. Babington
118. Greenwood, 1 P. Wms. 531.-CllITTY.
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Thus flu in the main the customs of London and of York agree; but, besides
certain other less material variations, there are two principal points in which
they considerubly differ. One is, that in London the share of the children (or
orphanage-part) is not fully vested in them till the age of twenty-one, before
which they cannot dispose of it by testament :(p) and if they die under that
age, whether sole or married, their share shall survive to the other children;
but after the age of twenty-one it is free from any orphanage-custom, and, in
case of intestacy, shall fall under the statute of distributions.(q)
The other,
that, in the province of York, the heir at common law, who inherits any land
either in fee or in tail, is excluded from any filial portion or reasonable part.(r)
But, notwithstanding these provincial variations, the customs appear to be substantinlly one and the same. And, as a similar policy formerly prevailed in
every part of the island, we may fairly conclude the whole to be of British
original; or, if derived from the Homan law of successions, to have been drawn
from that fountain much earlier than the time of Justinian, from whose consti*590] tutions in many points *(particularly in the advantages given to the
widow) it very considerably differs; though it is not improbable that
the resemblances which yet remain may be owing to the Roman usa-*es introduced in the time of Claudius Cmsar, who established a colony in Britaiu to
instruct the natives in legal knowledge;(s) inculcated and diffused by Papinian,
who presided at York as prafectus prcetorio, under the emperor Severus and
Caracalla :(t) and continued by his successors till the final departure of the
Romans in the beginning of the fifth century after Christ.
•

M

2 Vern. 658.
Prec. Chao 63i.
(r) 2 Burn, 764.

(p)
(0)

(I)
(I)

T..,lt. Annal. 1.12, c. 32Selden, In Fletam, cap. "
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APPENDIX.
No. I.
VETUS CARTA FEOFFAMENTI.
ScaNT presentes et futurl, quod ego Willielmus, filius Willielmi de P......~
Segenho, dedi, concessi, et hac presenti carta mea confirmavi, Johanni
quondam filio Johannis de Saleford, pro quadam summa pecunie quam
michi dedit pre manibus, unam acram terre mee arabilis,jacentem in campo
de Ssleford, juxta terram quondam Richardi de Ill.Mere: Habendum et Te- Habtlodto .. _
nendam. totam predictam acram terre, cum omnibus ejus pertinentiis, pre- T<n<nd ....
fsto Johanni, at heredibus suis, et suis asslgnatis, de capitalibus dominis
feodi: Beddendo et faciendo annuatim eisdem dominis capitalibus servitia. Rtddml-.
in de debita et consueta: Et ego predictus Willielmus, et heredes mei, et Warrant7
mei assignati, totam predictam acram terre, cum omnibus suis pertinentiis,
predicto Johanni de Saleford, et heredibus suis, et suis assignatis, contra
omnes gentes warrantizabimus in perpetuum.
In cuju.s rei testimonium Conch .. lo.
huic presenti carte sigillum meum apposui: HI~ testibus, Nigello de Saleford, Johanne de Seybroke, Radulpho clerico de Saleford, Johanne molendario de eadem villa, et aliso Data apud Saleford die Veneris proximo ante
festum sanete Margarete virginis,anno regni regis EDWARDI
filii regis EDW ARDIsexto.
(L. S.)
!hllOR..I.NDUH,
quod die et anno infrascriptis plena et pacifica
seisina acre infraspecificate, eum pertinentiis, data et deliberata
fuit per infranominatum Willielmum de Segenho infranominato
Johanni de Saleford, in propriis personis suis, secundum tenorem et effectum carte infrascripte, in presentin Nigelli de Saleford • .Johannis de Seybroke, et aliorum.

IJy • ..,. cI _
endoned

No.n.
MODERN CONVEYANCE BY LEASE AND RELEASE.
SECT.1. Iu:ASEOR BARGAINANDSALE,FORA YEAR.
THIS INDENTURE,
made the third day of September, in the twenty-first Pre_
year of the reign of our sovereign lord GEORGE
the Second, by the grace of
God, king of Great Britain, France, and Ireland, defender of the faith, and
80 forth, and in the year of our Lord one thousand seven hundred and
forty-seven, between Abraham Barker, of Dale Hall, in the county of Nor-Partlea.
folk, esquire, and Cecilia his wife, of the one part, and David Edwards, of
Lincoln's Inn, in the county of Middlesex, esquire, and Francis Golding,
of tho city of Norwich, clerk, of the other part, witnesseth, that the said
Abraham Barker and Cecilia his wife, in consideration of five shillings of ConIIderatk>'>
lawful money of Great Britain, to them in hand paid by the said David
Edwards and Francis Golding, at or before the ensealing and delivery of
these presents, (the receipt whereof is hereby aoknowledged.) and for
other good causes and considerations, them the said Abraham Barker and
Cecilia his wife, hereunto specially moving, have bargained and sold, and by
these presents do, and each of them doth, bargain and sell, unto the said llargaIn &:14 001&
David Edwards and Francis Golding, their executors, administrators, and
assigns, All that the capital messuage, called Dale Hall, in the parish of
Dale, in the said county of Norfolk, wherein the said Abraham Barker and Paroela.
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Cecilia his wife now dwell, and all those their lands in me said parish of
Dale, called or known by the name of 'Yilson's Farm, containing by esti
mation five hundred and forty acres, be the same more or less, togethet
with all and singular houses, dove-houses, barns, buildings, stables, yards,
gardens, orchards, lands, tenements, meadows, pastures, feedings, commons,
woods, underwoods, ways, waters, watercourses, fishings, privileges, profita
easements, commodities, advantages, emoluments, hereditaments, and ap
purtenances whntsoever to the said capital messuage and farm belonging or
appertaining, or with the same used or enjoyed, or accepted, reputed, taken.
or known as part, parcel, or member thereof, or as belonging to the same
or any part thereof'; and the reversion and reversions, remainder and
remainders, yearly and other rents, issues, and profits thereof, and of every
part and parcel thereof: To have and to hold the said capital messuage, lands,
tenements, hereditaments, and all and singular other the premises hereinbefore mentioned, or intended to be bargained and sold, and every part
and parcel thereof, with their and every of their rights, members, and appurtenances, unto the said David Edwards and Francis Golding, their executors, administrators, and assigns, from the day next before the day of
the date of these presents, for and during, and unto the full end and term
of one whole year from thence next ensuing, and fully to be complete snd
ended: lleldlllg and paying therefor unto the said Abraham Barke: and
Cecilia his wife, and their heirs and assigns, the yearly rent of one poppercorn at the expiration of the said term, if the same shall be lawfully demanded: To the intent and purpose that, by virtue of these presents and of
the statute for transferring uses into possession, the said David Edwards
and Francis Golding may be in the actual possession of the premises, and
be thereby enabled to take and accept a grant and release of the freehold,
reversion, and inheritance of the same premises, and of every part and
parcel thereof, to them, their heirs and assigns; to the uses and upon the
trusts thereof, to be declared by another indenture intended to bear date
the next day after the day of the date hereof. In witness whereof, the par·
ties to these presents their hands and seals have subscribed, and set the dar
and year first above written.
ABRAHAlI
BARKER.(L. s.)
Sealed and delivered, being first dUlY}
stamped, in the presence of
CECELIA
BARKER. (L. s.)
GEORGE
CARTER.
DAVIDEDW.\RDB. (L. s.)
FRANCIS
GOLDING.(t. s.)
'Y ILLlAlIBROWNE.
SECT.2.

DEEDOF RELEASE.

Tms INDENTURE
of five parts, made the fourth day of September, in tne
twenty-first year of the reign of our sovereign lord GEORGE
the Second, by
the grace of God, king of Great Britain, France, and Ireland, defender of
the faith, and so forth, and in the year of our Lord one thousand seven
hundred and forty-seven, between Abraham Barker, of Dale Hall, in the
county of Norfolk, esquire, and Cecilia his wife, of the first part; David
Edwards, of Lincoln's Inn, in the county of Middlesex, esquire, executor
of the last will and testament of Lewis Edwards, of Cowbridge, in the county
of Glamorgan, gentleman, his late father deceased, and Francis Golding, of
the city of Norwich, clerk, of the second part; Charles Browne, of Enstone, in
the county of Oxford, gentleman, and Richard More, of the city of Bristol,
merchant, of the third part; John Barker, esquire, son and heir-apparent
of the said Abraham Barker, of the fourth part; and Catherine Edwards,
spinster, one of the sisters of the said David Edwards, of the fifth part.
lVhereas a marriage is intended, by the permission of God, to be shortly had
and solemnized between the p'lid .Tohn Barker and Catherine Edwards:
Now this Indenture witnesseth that, in consideration of the said intended marriage, and of the sum of five thousand pounds, of good and lawful money
of Great Britain, to the said Abraham Barker, (by and with the consent and
r.greement of the said John Barker and Catherine Edwards, testified by
their being parties to, and their sealing and delivery of, these presents,)
by the said David Edwards in hand paid, at or before the ensealing and
delivery hereof, being the marriage portion of the said Catherine Edwards,
bequeathed to her by the last will and testament of the said Lewis Edwards
her late father, deceased; the receipt and payment whereof the said Abraham Barker doth hereby acknowledge, and thereof, and of overy part and
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parcel thereof, they, the said Abmham Barker, John Barker, rnd Catherine
No. lJ
&1wa'I13do, and each of them doth, release, acquit, and discharge the said
_____
David Edwards. his executors and administrators, forever, by these presents:
and for providing a competent jointure and provision of maintenance for
the said Catherine Edwards, in case she shall, after the said intended marriage had, survive and overlive the said John Barker, her intended husband: and for settling and assuring the capital messuage, lands, tenements,
and hereditaments hereinafter mentioned, unto such uses, and upon such
trusts, as are hereinafter expressed and declared: and for and in consideration of the sum of five shillings of lawful money of Great Britain to the
said Abraham Barker and Cecilia his wife in hand paid by the said David
Edwards and Francis Golding, and of ten shillings of like lawful money tn
them also in hand paid by the said Charles Browne and Richard More, at
or before the ensealing and delivery hereof, (the several receipts whereof
are hereby respectively acknowledged,) they, the said Abraham Barker and
Cecilia his wite, Ilave, and each of them hath, granted, bargained, sold,1\el.released, and confirmed, and by these presents do, and each of them doth,
grant, bargain, sell, release, and confirm, unto the said David Edwards and
Francis Golding, their heirs and assigns, All that the capital messuage ParcelL
called Dale Hall, in the parish of Dale, in the said county of Norfolk,
wherein the said Abraham Barker and Cecilia his wife now dwell, and all
those their lands in the said parish of Dale, called or known by the name
of 'Vilson's Farm, containing by estimation five hundred and forty acres,
be the same more or less, together with all and singular houses, dove-houses,
barne, buildings, stables, yards, gardens, orchards, lands, tenements,
meadows, pastures, feedings, commons, woods, underwoods, ways, waters,
watercourses, fishings, privileges, profits, easements, commodities, advantages, emoluments, hereditaments, and appur tenunces whatsoever, to the
said capital messuage and farm belonging or appertaining, or with the same
used, or enjoyed or accepted, reputed, taken, or known, as part, parcel, or
member thereof, or as belonging to the same or any part thereof, (all
which said premises are now in the actual possession of the said David
Edwards and Francis Golding, by virtue of a bargain and sale to them M.ntlonIr t....
thereof made by the said Abraham Barker and Cecilia his wife, for one gam a.nd .":e
whole year, in consideration of five shillings to them paid by the said
David Edwards and Francis Golding, in and by one indenture bearing date
the day next before the day of the date hereof, and by force of statute for
transferring uses into possession;) and the reversion and reversions, remainder and remainders, yearly and other rents, issues and profits thereof,
and every part and parcel thereof, and also all the estate, right, title, interest, trust, property, claim, and demand whatsoever, both at law lind in
equity, of them, the said Abraham Barker and Cecilia his wife. in, to, or
out of the said capital messuage, lands, tenements, hereditaments, and
premises: To hase and to hold the said capital messuage, lands, tenements, Habcnd_
hereditaments, and all and singular other the premises hereinbefore mentioned to be hereby granted and released, with their and every of their appurtenances, unto the said David Edwards and Francis Golding, their heirs
and assigns, to such uses, upon such trusts, and to and for such intents and
purposes as are hereinafter mentioned, expressed, and declared of and
concerning the same: that is to say, to the use and behoof of the said
Abraham Barker and Cecilia his wife, according to their several and respect- To th~°"t'h¥: ...
ive estates and interests therein at the time of, or immediately before, the ~~_...
'-iU
execution of these presents, until the solemnization of the said intended
marriage: and from and after the solemnization thereof, to the use and behoof of the said John Barker, for and during the term of his natural life,
without impeachment of or for any manner of waste: and from and after
the determination of that estate, then to the use of the said David Edwards
and Francis Golding and their heirs, during the life of the said John
Barker, upon trust to support and preserve the contingent uses and estates '[hed
nil»
hereinafter limited from being defeated and destroyed, and for that pur- ",':t.:or I","''''
pose to make entries or bring actions, as the case shall require; but, never- Bemalnder to
the less, to permit and suffer the said John Barker, and his assigns, during !e~~~I!;'.;s
his life, to receive and take the rents and profits thereof, and of every part remalnders e
thereof to and for his and their own use and benefit: and from and after Remalnder to tho
the dec~ase of the said John Barker, then to the use and behoof of the said h~~'
I~[ntl~~~,
;'ntherine Edwards, his intended wife, for 'tnd during the term of her barof do .... r:
uatural life for her jointure, and in lieu, ba·, and satisfaction of her dower
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and thirds at common law, which she can or may havo or claim, 01, in, 00,
or out of all and every, or any, of the lands, tenements, and hereditaments
whereof or wherein the said John Barker now is, or at any time or times
hereafter during the coverture between them shall be seised of any estate of
Rt!,ma1nder to fJ freeh~
or inheritance: and from and after the decease of the said Catherlne
~t:~':;'~ r Edwards, or other sooner determination of the said estate, then to the use
trusts after-meD and behoof of the said Charles Browne and Richard More, their executors,
b>DOd:
administrators, and assigns, for and during and unto the full end and term
of five hundred years from thence next ensuing, and fully to be complete
and ended, without'Impeachment of waste: upon such trusts, nevertheless,
and to and for such intents and purposes, and under and SUbject to such
provisoes and agreements as are hereinafter mentioned, expressed, and deRemaleder to
elared of and concerning the same: and from and after the end, expiration,
~~c::~8~dthe
or other sooner determination of the said term of five hundred years, and
marriage In tall: subject thereunto, to the use and behoof of the first son of the said John
Barker on the body of the said Catherine Edwards his intended wife to be
begotten, and of the heirs of the body of such first son lawfully issuing:
and for default of such issue, then to the use and behoof of the second,
third, fourth, fifth, sixth, seventh, eighth, ninth, tenth, and of all and every
other the son and sons of the said John Barker on the body of the said
'Catherine Edwards his intended wife to be begotten severally, successively,
'and in remainder, one after another, as they and every of them shall be in
seniority of age and priority of birth, and of the several and' respective
heirs of the body and bodies of all and every such son and sons lawfully
issuing; the elder of such sons and the heirs of his body issuing being
always to be preferred, and to take before the younger of such sons and the
Remainder to the heirs of his or their body or bodies issuing: and for default of such issue,
....nghters,
then to the use and behoof of all and every the daughter and daughters of
the said John Barker on the body of the said Catherine Edwards his intended wife to be begotten, to be equally divided between them, (if more
.. tcnants~comthan one,) share and share alike, as tenants in common, and not as jointmon, In tall·
tenants, and of the several and respective heirs of the body and bodies of
Rematndertothe
all and every such daughter and daughters lawfully issuing: and for default
~""ha."~in~~
of such issue, then to the use and behoof of the heirs of the body of him,
h:'~d,:r
e the said John Barker. lawfully issuing: and for default of such heirs, then
mother In fee.
to the use and behoof of the said Cecilia, the wife of the said Abraham
Barker, and of her heirs and assigns forever. And as to, for, and concerning
the term of five hundred years hereinbefore limited to the said Charles
[he td~~~. Browne and Richard More, their executors, administrators, and assigns, II.:!
erm ec
'aforesaid,
it is hereby declared and agreed by and between all the said parties to these presents, that the same is-so limited to them upon the trusts,
and to and for the intents and purposes, and under and subject to the provisoes and agreements hereinafter mentioned, expressed, and declared of
'" ra!N, portions and concerning the same: that is to say, in case there shall' be an eldest or
~ younger chll· only son and one or more other child or children of the said John Barker,
en,
on the body of the said Catherine his intended wife to be begotten, then
upon trust that they, the said Charles Browne and Richard More, their executors, administrators, and assigns, by sale or mortgage of the said term of
•five hundred years, or by such other ways and means as they or the survivor of them, or the executors or administrators of such survivor, shall
think fit. shall and do raise and levy, or borrow and take up at interest, the
sum of four thousand pounds of lawful money of Great Britain, for the
'portion or portions of such other child or children (besides the eldest or
only son) as aforesaid, to be equally divided between them, (if more than
...,able n! eer-one,) share and share alike; the portion or portions of such of them as
&aID 11m....
shall be a Bon or sons to be-paid at his or their respective age or ages of
twenty-one years; and the portion or portions of such of them as shall be
a daughter or daughters to be paid at her or their respective age or ages of
. twenty-one years, or 'day or days of marriage, which 'shall first happen .
. -nIb raatntenAnd upon this further trust that in the mean time, and until the same pord'iou~t~"c.~.tiona shall become payable as aforesaid, the said Charles Browne and Rich- ard 1.10re,their executors, administrators, and assigns, shall and do, by and
out of the rents, issues, and profits of the premises aforesaid, raise and levy
such competent yearly sum and sums of money for the maintenance and
education of such child or children' as shall not 'exceed in the whole thu
anll benellt of interest of their respective portions, after the rate of four pounds 111 the
",morshfp.
hundred yearly. Provided always, that in case any of the same children
, 604
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shall happen to die before his, her, or their portions shall lecome payable
as aforesaid, then the portion or portions of such of them so dying shall go
and be paid unto, and be equally divided among, the survivor or survivors
of them, when and at such time as the original portion or portions of such
surviving child or children shall become payable as aforesaid. Provided also, Uno weh cbII"that In case there shall be no such child or children of the said John Barker
on the body of the said Catherine his intended wife begotten, besides an
eldest or only son; or in ease all and every such child or children shall or If all die.
happen to die before all or any of their said portions shall become due and
payable as aforesaid ; or in case the said portions, and also such maintenance or if tbe p<.rtiOLI
as aforesaid, shall, by the said Charles Browne and Richard More, their ex- be raised,
ecutors, administrators, or assigns, be raised and levied by any of tho ways
and means in that behalf aforementioned; or in case the same by such or paid,
person or persons as shall for the time-being be next in reversion or
remainder of the same premises expectant upon the said term of five hundred years, shall be paid, or well and duly secured to be paid, according to or secured by In.
the true intent and meaning of these presents; then, and in any of the :'::;'~i':.de~e.xt
aaid cases, and at all times thenceforth, the said term of five hundred years, residue of' Ihe
or so much thereof as shall remain unsold or undisposed of for the pur- term to cease.
poses aforesaid, shall cease, determine, and be utterly void to all intents
lind purposes, any thing herein contained to the contrary thereof in any wiso
notwithstanding. Provided. also, a~d it is hereby further ded.ured lind agre~d
by and between all the said parbies to these presents, that In case the said tatea hereby
Abraham Barker or Cecilia his wife, at any time during their lives, or the gr:mloo .h.ul t..
life of the surviv.or of t.hem, with the ~pprobation of the said David Ed- ~~;~ro~.n':i';t~~g
wards and FranCIS Golding, or the survivor of them, or the executors and equal v.•lue 11. <&
administrators of such survivor, shall settle, convey, and assure other lands compen se,
and tenements of an estate of inheritance in fee-simple, in possession, in
some convenient place or places within the realm of England, of equal or
better value than the said capital messuage, lands, tenements, hereditaments, and premises hereby granted and released, and in lieu and recompense thereof, unto and for such and the like uses, intents, and purposes,
and upon such and the like trusts, as the said capital messuage, lands,
tenements, hereditaments, and premises are hereby settled and assured
unto and upon, then, and in such case, and at all times from thenceforth,
all and every the use and uses, trust and trusts, estate and estates, hereinbefore limited, expressed, and declared of or concerning the same, shall
cease, determine, and be utterly void to all intents and purposos ; and the
same capital messuage, lands, tenements, hereditaments, and premises shall
from thenceforth remain and be to and for the only proper use and behoof
of the said Abraham Barker or Cecilia his wife, or the survivor of them, so
settling, conveying, and assuring such other lands and tenements as aforesaid, and of his or her heirs and assigns forever; and to and for no other
use, intent, or purpose whatsoever : any thing herein contained to the contrary thereof in any wise notwithstanding.
And for the considerations Coveo",,' to '.'1
aforesaid, and for barring all estates-tail, and all remainders or reversions a 6ne:
thereupon expectant or depending, if any be now subsisting and unbarred
or otherwise undetermined of and in the said capital messuage, lands, tonements, hereditaments, and premises, hereby granted and released, or mentioned to be hereby granted and released, or any of them, or any part
thereof, the said Abraham Barker, for himself and the said Cecilia his wife,
his and her heirs, executors, and administrators, and the said John Barker
for himself, his heirs, executorc, and administrators, do, and each of them
doth, respectively covenant, promise, and grant to and with the said David
Edwards and Francis Golding, their heirs, executors, and administrators,
by these presents, that they, the said Abraham Barker and Cecilia his wife,
and John Barker, shall and will, at the costs and charges of the said Abraham Barker, before the end of ~fichaelmas term next ensuing the date
hereof, acknowledge and levy before his majesty's justices of the court of
Common Pleas at \Vestminster, one or more fine or fines, sur copuzancc de
droit, come ceo, &c., with proclamations according to the form of tho statutes
in that case made and provided, and the usual course of fines in such cases
accustomed, unto the said David Edwards and his heirs, of tho said capital
messuage, lands, tenements, hereditaments, and premises, by such apt and
convenient names, quantities, qualities, number of acres, and other descriptions to ascertain the same as shall be tho-ight meet; which said fine OJ:
Ones so as aforesaid, or in any other manner levied and acknowledged, or
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to be levied and acknowledged, shall be and enure, and shall be adjudged,
deemed, construed, and taken, and so are and were meant and intended tc
be and enure, and are hereby declared by all the said parties to these preIn order to make sents to be and enure, to the use and behoof of the said David Edwards and
• teD:'nt
his heirs and assigns; to the intent and purpose that the said Euvid Ed::::'~ef; mayt! wards may, by virtue of the said fine or fines so covenanted and agreed to
..ur.red;
be levied as aforesaid, be and become perfect tenant of the freehold of the
said capital messuage, lands, tenements, hereditaments, and all other the
premises, to the end that one or more good and perfect common recovery
or recoveries may be thereof had and suffered in such manner as is hereinafter for that purpose mentioned. .And it is hereby declared and agreed, by
and between all the said parties to these presents, that it shall and may be
lawful to and for the said Francis Golding, at the costs and charges of the
said Abrahnm Barker, before the end of Micbaelmas term next ensuing tho
date hereof, to sue forth and prosecute out of his majesty's high court of
chancery, one or more writ or writs of entry sur disseisin en le post, returnable before his majesty's justices of the court of Common Pleas I1tWestminster, thereby demanding;by apt and convenient names, quantities, qualities, number of acres, and other descriptions, the said capital messuage
lands, tenements, hereditaments, and premises, against the said David
Edwards; to which said writ or writs of entry he the said David Edwards
shall appear gratis, either in his own proper person or by his attorney thereto
lawfully authorized, and vouch over to warranty the said Abraham Barker
and Cecilia his wife, and John Barker, who shall also gratis appear in their
proper persons, or by their attorney.or attorneys thereto lawfully authorized,
and enter into the warranty, and vouch over to warranty the common
vouchee of the same court, who shall also appear, and after imparlance
shall make default: so II{! judgment shull and may be thereupon had and
given for the said Francis Golding, to recover the said capital messuage, lands,
tenements, hereditaments, and premises, against the said David Edwards,
and for him to recover in value against the said Abraham Barker and Cecilia
his wife, and John Barker, and for them to recover in value against the
said common vouchee, and that execution shall and may be thereupon
awarded and had accordingly, and all and every other act and thing be
done and executed needful and requisite for the suffering and perfecting
of such common recovery or recoveries with vouchers as aforesaid. .And ii
is hereby further declared and agreed, by and between all the said parties
to these presents, that immediately from and after the suffering and perfecting of the said recovery or recoveries, so as aforesaid, or in any other
manner, or at any other time or times, suffered or to be suffered, as well
these presents and the assurance hereby made, and the said fine or fines su
covenanted to be levied as aforesaid, as also the said recovery or recoveries
and also all and every other fine or fines, recovery and recoveries, con
veyances, and assurances in the law whatsoever heretofore had, made,
levied, suffered, or executed, or hereafter to be had, made, levied, suffered,
or executed, of the said capital messuage, lands, tenements, hereditaments,
and premises, or any of them, or any part thereof, by and between the said
parties to these presents, or any of them, or whereunto they or any of them
are or shall be parties or privies, shall be and enure, and shall be adjudged,
deemed, construed, and taken, and so are and were meant and intended to
be and enure, and the recoveror or recoverors in the said recovery or recoveries named or to be named, and his or their heirs, shall stand and be
seised of the said capital messuage, lands, tenements, hereditaments, and
~, tne preceding premises, and of every part and parcel thereof, to the uses, upon the
~",. In this deed. trusts, and to and for the intents and purposes, and under and subject to
the provisoes, limitations, and agreements hereinbefore mentioned, exOth.r "'Tenants; pressed, and declared of and concerning the same. And the said Abraham
l>r qnlet .Dj~y-Barker, party hereunto, doth hereby, for himself, his heirs, executors, and
....,nc,
administrators, further covenant, promise, grant, and agree to and with the
said David Edwards and Francis Golding, their heirs, executors, and administrators, in manner and form following: that is to say, that the said
capital messuage, lands, tenements, hereditaments, and premises shall and
may at all times hereafter remain, continue, and be to and for the uses and
purposes, upon the trusts, and under and subject to the provisoes, limitations, and agreements hereinbefore mentioned, expressed, and declared of
and concerning the same; and shall and may be peaceably and quietly had,
held, and enjoyed accordingly, without any lawful let or interruption of or
-..--'
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by the said Abraham Barker or Cecilia his wife, parties hereunto, Ins or
her heirs or assigns, or of or by any other person or persons lawfully claim'-v--'
ing or to olaim from, by, or under, or in trust for him, her, them. or any
of them; or from, by, or under his or her ancestors, or any of them; ami
shall so remain, continue, and be free and clear, and freely lind clearly ne- Ir ee trom on'WI\
quitted, exonerated, and discharged, or otherwise by the said Abraham Lr ••hr •• ;
Barker or Cecilia his wife, parties hereunto, his or her heirs, executors, or
administrators, well and sufficiently saved, defended, kept harmless, and
indemnified of, from, and against all former and other gifts, grants, bargains,
Bales,leases, mortgages, estates, titles, troubles, charges, and encumbrances
whatsoever, had, made, done, committed, occa sioned, or suffered, or to be
had, made, done, committed, occasioned, or suffered b)' the said Abraham
Barker or Cecilia his wife, or by his or her ancestors, or any of them, or by
his, her, their, or any of their act, means, assent, consent, or procurement;
And moreover that he the said Abraham Barker and Cecilia his wife, parties RO,) (or (urlho,
hereunto, and his or her heirs, and all other persons having or lawfully .....urau ..
claiming, or which shall or may have or lawfully claim, any estate, right,
title, trust, or interest at law or in equity, of, in, to, or out of the said capital messuage, lands, tenements, hereditaments, and premises, or any of
them, or any part thereof, by or under or in trust for him, her, them, or
any of them, or by or under his or her ancestors or any of them, shall and
will from time to time, and at all times hereafter upon every reasonable
request, and at the costs and charges of the said David Edwards and
Francis Golding, or either of them, their or either of their heirs, executors,
or administrators, make, do, and execute, or cause to be made, done, and
executed, all such further and other lawful and reasonable acts, deeds, conveyances, and assurances in the law whatsoever, for the further, better,
more perfect, and absolute granting, conveying, settling, and assuring of
the same capital messuage, lands, tenements, hereditaments, and premises,
to and for the uses and purposes, upon the trusts, and under and subject
to the provisoes, limitations, and agreements hereinbefore mentioned, expressed, and declared, of and concerning the same, as by the said David
Edwards and Francis Golding, or either of them, their or either of their
heirs, executors, or administrators, or their or any of their counsel learned
in the law, shall be rensonably advised, devised, or required: E.O as such
further assurances contain in them no further or other warranty or covenants thun against the person or persons, his, her, or their heirs, who shall
make or do the same; and so as the party or parties who shall be requested
to make such further assurances be not compelled or compellable, for
making or doing thereof, to go and travel above five miles from his, her,
or their then respective dwellings or places of abode. Provided lastly, and l:ow.r 01 ,n_
it is hereby further declared and agreed by and between all the parties to 1100.
these presents, that it shall and may be lawful to and for the said Abraham
Barker and Cecilia his wife, John Barker and Catherine his intended wife,
and David Edwards, at any time or times hereafter during their joint lives,
by any writing or writings under their respective hands and seals, and
attested by two or more credible witnesses, to revoke; make void, alter, or
change all and every or any the use and uses, estate and estates, herein and
hereby before limited and declared, or mentioned or intended to be limited
and declared of and in the capital messuage, lands, tenements, hereditaments, and premises aforesaid, or of and in any part or parcel thereof,
and to declare ncw and other uses of the same, or of any part or parcel
thereof, any thing herein contained to the contrary thereof in any wise
notwithstnnding.
III untness whereof, the parties to these presents their C<, .... J~
hands and seals have subscribed and set, the day and year first above1fritten.
Sealed and delivered, being first di.ly } AURAUAlI BARKER.
fL. s.)
CECILIA BARKER.
L 5)
stamped, in the presence of
GEORGE CARTER.

'V1I.LI!..1l BROlfNB

EDWARDS.
FRAXCIS GOLDING.

D.\VID

L:
L.

8:1
s.

CUARLES BROWNE,
!L.5.
RICHARD !lIORE,
L. s.
JOUN B.\RKER.
L.5.)
CATUEP.INE EDWARDS, L. S.}
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AN OBLIG.ATION, OR BOND, WITH CONDITION FOR THE P.AYMENT
OF MONEY.
KNOW ALLliENby these presents, that I, David Edwards, of Lincolu's Inn,
in the county of Middlesex, esquire, am held and firmly bound to Abraham
Barker, of Dale Hall, in the county of Norfolk, esquire, in ten thousand
pounds of lawful money of Great Britain, to be paid to the said .Abraham
Barker, or his certain attorney, executors, administrators, or assigns; for
which payment well and truly to be made, I bind myself, my heirs, executors, and administrators, firmly by these presents, sealed with my seal,
Dated the fourth day of September in the twenty-first year of the reign of
our sovereign lord George the Second, by the grace of God king of Grtmt
Britain, France, and Ireland, defender of the faith, and 50 forth, and in the
year of our Lord one thousand seven hundred and forty-seven.
The conduion of this obligation is such that if the above-bounden David
Edwards, his heirs, executors, or administrators, do and shall well and truly
pay, or cause to be paid, unto the above-named Abraham Barker, his executors, administrators, or assigns, the full sum of five thousand pounds of
lawful British money, with lawful interest for the same, on the fourth day
of :March next ensuing the date of the above-written obligation, then this
obligation shall be void and of none effect, or else shall be and remain in
full force and virtue.
Sealed and delivered, being fJrst dUly}
DAVIDEDW'RDS. (
)
stamped, in the presence of
L.S.
GEORGE
CARTER.
'YILLIAKBROWNE.
A
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A FINE OF L.ANDS SUR COGNIZ.ANCE DE DROIT, COllE CEO, &C.
SECT.1. WRIT OFCoVE.lUNT,ORPR..t:CIPE.
GEORGEthe Second, by the grace of God, of Great Britain, France, and
Ireland king, defender of the faith, and so forth, to the sheriff of Norfolk,
greeting.
Command Abraham Barker, esquire, and Cecilia his wife, and
John Barker, esquire, that justly and without delay they perform to David
Edwards, esquire, the covenant made between them of two messuages, two
gardens, three hundred acres of land, one hundred acres of meadow, two
hundred acres of pasture, and fifty acres of wood, with the appurtenances,
in Dale; and unless they shall so do, and if the said David shall give you
security of prosecuting his claim, then summon by good summoners the
said Abraham, Cecilia, and John, that they appear before our justices at
'Yestminster, from the day of St. Michael in one month, to show wherefore they have not done it: and have you there the summoners and this
writ. Wllness ourself at Westminster the ninth day of October, in the
twenty-first year of our reign.
Summoners of the within-} J n D
Pledges of } JOHN DOE.
n3l!lled .Abraham,
R~c;
prosecution.
RICHARDROE.
CIlia, and John.
AR

ee.

~FlUi

I:iECT.2.THE LICENSETOAGREE
•
.Norfolk, } DAVID EDWARDS,
esquire, gives to the lord the king ten
to wit.
marks, for license to agree with .Abraham Barker, esquire,
of a plea of covenant of two messuages, two gardens, three hundred acres
of land, one hundred acres of meadow', two hundred acres of pasture, and
fifty acres of wood, with the appurtenances, in Dale.
SECT.3. '.fuE CoNCOItD
.
.ANIl the agreement is such, to wit, that the aforesaid Abraham, Cecilia,
and John have acknowledged the aforesaid tenements, with the appurtenances, to be the right of him the said David, as those which the said David
hath of the gift of the aforesaid .Abraham, Cecilia, and J ..ihn , ana those

.A.PP~T))I.X
Illey nave remised and quitted claim, from them and their neirs, to tne
aforesaid David and his heirs forever. And, further, the same Abraham,
Cecilia, and John have granted, for themselves and their heirs, that they
will warrant to the aforesaid David and his heirs the aforesaid tenements,
with the appurtenances, against all men forever. And for this recognition,
remise, quit-claim, warranty, fine, and agreement, the said David hath
given to the said Abraham, Cecilia, and John two hundred pounds sterling.
SECT.4. THE NOTEORABSTRACT.
Norfolk, } BETWEENDavid Edwards, esquire, complainant, and Abrato wit.
ham Barker, esquire, and Cecilia his wife, and John Barker,
esquire, deforciants, of two messuages, two gardens, three hundred acres of
land, one hundred acres of meadow, two hundred acres of pasture, and
fifty acres of wood, with the appurtenances, in Dale, whereupon a plea of
covenant was summoned between them: to wit, that the said Abraham,
Cecilia, and John have acknowledged the aforesaid tenements, with the
appurtenances, to be the right of him the said David, as those which the
said David hath of the gift of the aforesaid Abraham, Cecilia, and John;
lind those they have remised and quitted claim, from them and their heirs,
to the aforesaid David and his heirs forever. And, further, the same Abraham, Cecilia, and John have granted for themselves and their heirs that
they will warrant to the aforesaid David and his heirs the aforesaid tenements, with the appurtenances, against all men forever. And for this
recognition, remise, quit-claim. warranty, fine, and agreement, the said
David hath given to the said Abraham, Cecilia, and John two hundred
pounds sterling.
SECT.5. THE FOOT,CllIROGRAPH,
ORINDENT
ORES01' THEFINE.

,

Norfolk, } THIS IS THEFIN.\LAGREEliENT,
made in the court of the lord
to wit.
the king at Westminster, from the day of Saint lIichael in
one month, in the twenty-first year of the reign of the lord George the
Second, by the grace of God, of Great Britain, France, and Ireland king,
defender of the faith, and so forth, before John Willes, Thomas Abney,
Thomas Burnet, and Thomas Birch, justices, and other faithful subjects of
the lord the king then there present, between David Edwards, esquire,
complainant, and Abraham Barker, esquire, and Cecilia his wife, and John
Barker, esquire, deforciants, of two messuages, two gardens, three hundred
acres of land, one hundred acres of meadow, two hundred acres of pasture,
and fifty acres of wood, with the appurtenances, in Dale, whereupon a plea
of covenant was summoned between them in the said court,-to wit, that
the aforesaid Abraham, Cecilia, and John have acknowledged the aforesaid
tenements, with the appurtenances, to be the right of him the said David,
as those which the said David hath of the gift of the aforesaid Abrahl\IIl,
Cecilia, and John; and those they have remised and quitted claim, from
them and their heirs, to the aforesaid David and his heirs forever. And,
further, the same Abraham, Cecilia, and John have granted for themselves
and their heirs that they will warrant to the aforesaid David and his heirs
the aforesaid tenements, with the appurtenances, against ail men forever.
And for this recognition, remise, quit-claim, warranty, fine, and agreement,
the said David hath given to the said Abraham, Cecilia, and John two
hundred pounds sterling.
BJW'l,

6. PROCLAliATIONS,
ESl>ORSED
UPONTHEFua, ACCORDING
TOTHESTATUTES.

THJ:FIRSTp-oclamation was made the sixteenth day of November, in the
term of Saint Michael, in the twenty-first year of the king within-written.
The second proclamation was made the fourth day of February, in the
term of Saint Hilary, in the twenty-first year of the king within-written.
The third proclamation was made the thirteenth day of May, in the term
of Easter, in the twenty-first year of the king within-written.
The fourth proclamation was made the twenty-eighth day of June, in the
. term of the Holy Trinity, in the' twenty-second year of the king withinwrittou,
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No. V.
A COMMON

RECOVERY OF LANDS WITlI* DOUBLE VOUCHER.

SECT.I. WRITOFEYTRYSURDISSEISIN
IN TllE POST,ORl'R..£CIPI:.
GEORGE
the Second, by the grace of God, of Great Britain, France, and
Ireland king, defender of the faith, and so forth, to the sheriff of Norfolk,
greeting. Cbm1'land David Edwards, esquire, that, justly and without delay,
he render to Francis Golding, clerk, two messuages, two gardens, three
hundred acres of land, one hundred acres of meadow, two hundred acres
of pasture, and fifty acres of wood, with the appurtenances, in Dale, which
he claims to be his right and inheritance, and into which the said David
hath not entry, unless after the disseisin, which Hugh Hunt thereof unjustly, and without judgment, hath made to the aforesaid Francis, within
thirty years now last past, as he saith, and whereupon he complains that
the aforesaid David deforceth him. And unless he shall so do, and if the
said Francis shall give you security of prosecuting his claim, then summon
by good summoners the said David, that he appear before our justices at
'Vestminster on the octave of Saint Martin, to show wherefore he hath not
done it: and have you there the summoners and this writ. 1I'itne88 ourself
at 'Vestminster, the twenty-ninth day of October, in the twenty-first veal'
of our reign.
~.16'. retnrn,
Pledges of } JOllY DOE.
Summoners of the
{JOllN DEY.
prosecution. RICllARD
ROE.
within-named David. RICllARDFEN.
SECT.2. EXElfPLIFICATIOY
OFTllE RECOVERy-RoLL.
GEORGE
the Second, by the grace of God, of Great Britain, France, and
Ireland king, defender of the faith, and so forth, to all to whom these our
present letters shall come, greeting. KlUJw ye, that among the pleas of land
enrolled at Westminster, before Sir John Willes, knight, and his fellows,
our justices of the bench, of the term of Saint Michael, in the twenty-first
Return.
year of our reign, upon the fifty-second roll it is thus contained :-Entry
~mt':~~galDBt
returnable on the octave of Saint Martin. lI"'"orfolk, to wit: Francis Golding,
e
clerk, in his proper person demandeth against David Edwards, esquire, two
messuages, two gardens, three hundred acres ofland, one hundred acres of
meadow, two hundred acres of pasture, and fifty acres of wood, with the
appurtenances, in Dale. as his right and inheritance, and into which the
said David hath not entry, unless after the disseisin which Hugh Hunt
thereof unjustly, and without judgment, hath made to the aforesaid Francis,
Count.
within thirty years now last past. And whereupon he saith, that he himself
was seised of the tenements aforesaid, with the appurtenances, in his
demesne as of fee and right, in time of peace, in the time of the lord the
Espl ....
king that now is, by taking the profits thereof to the value [jof six shillings
and eight pence, and more, in rents, corn, and grass]: and into which [the
said David hath not entry, unless as aforesaid] : and thereupon he bringeth
pefence of the suit [and good proofJ.
And the said David in his proper person comes and
tenant.
defendeth his right, when [and where it shall behoove him], and thereupon
Voucher.
., \Varranty."
voucheth to warranty "John Barker, esquire, who is present here in court
in his proper person, and the tenements aforesaid, with the appurtenances,
to him freely warranteth [and prays that the said Francis may count against
• Demandagalnat him].
And hereupon the said Francis demandeth against the said John,
iIInou:hee."
tenant by his own warranty, the tenements aforesaid, with the appurte• Count."
nances, in form aforesaid, &c. And whereupon he saith, that he himself
was seised of the tenements aforesaid, with the appurtenances, ill his
demesne as of fee and right, in time of peace, in the time of the lord the
king that now is, by taking the profits thereof to the value, &c. And into
"110ft""" of thewhich, &c. And thereupon he bringeth suit, &c. And the aforesaid John,
YIlUChee."
tenant by hIS own warranty, defends his right, when, &c. and thereupon lie
"~d
"ouch-further voucheth to warranty" Jacob Morland, who is present here in court
;;""'uty.
in his proper person, and the tenements aforesaid, with the appurtenances,
OemUld agaIuat
to him freely warranteth, &c. And hereupon the said Francis demandeth
against the said Jacob, tenant by his own warranty, the tenements afore• Note, that, If the n1<:OTeI'1 be had with Bingle ,.oucher, the parta marked "thus~to .... t. :l an
omltted,
t The .1.11108 between hOt'ks areno otberwl>e expre •• ed in therecordthanby an "Ie."
1118
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eair!. with the appurtenances, in form aforesaid, ,~c. .!.nd whereupon he
No.V.
saith, that he himself was seised of the tenements aforesaid, with the appu!"---..tenances, in his demesne as of fee and right, in time of peace, in the time tho fommOll
of the lord the king that IIOW is, by taking the profits thereof to tho value,
&c. And into which, &c. And thereupon he bringeth suit. &c. Alld thc Defence
or tbe
aforesaid Jacob. tenant by his own warranty, defends his right, when, &c. NIIIII.ODToucb ..
And saith that the aforesaid Hugh did not disseise the aforesaid Francis of I'Ien, nul do.the tenements aforesaid, as the aforesaid Francis by his writ and count "."' ..
aforesaid above doth suppose: and of this he puts himself upon the country.
And the aforesaid Francis thereupon craveth leave to imparl; and he hath Imparl mee,
it. And afterwards the aforesaid Francis cometh again here into court, in D<fl1llt of til.
this same term, in his proper person, and the aforesaid Jacob, though COIUIlIUDTOo.::b.
solemnly called. cometh not again, but hath departed in contempt of the
court, and muketh default. Therefore it is considered, that the aforesaid .Ju,l~m,"tfur tLt
Francis do recover his seisin against the aforesaid David of the tenements ,h·W,aud.'Dt.
aforesaid, with the nppurtcnances ; and that the said David have of the land Jtecoverj- I.n
of the aforesaid "John, to the value [of the tenements nforesaklj ; and. T.allIo.
further, that the said John have of the land of the said" Jacob to the value
lof the tenements aforesaid]. And the said Jacob in mercy. And here- Amercement.
upon the said Francis prays a writ of the lord the king, to be directed to
the sheriff of the county aforesaid, to cause him to have full seisin of the
tenements aforesaid, with the appurtenances: and it is granted unto him.
r~turnable herTewithout. del~y. Afterwards, that is to say,. the twc.nt~'eighth day of November III this same term, here cometh the 81l1dFrancis 11l turu. '
his proper person; and the sheriff-namely, Sir Charles Thompson, knight
-now sendeth, that he, by virtue of the writ aforesaid to him directed, on
the twenty-fourth day of the same month did cause the said Francis to
have full seisin of the tenements aforesaid, with the appurtenances. ns he
was commanded. All and singular which premises, at the request of the ExompllCcol.ioc
said Francis, by the tenor of these presents, we have held good to be couttuued,
exemplified. In testimony whereof we have caused our seal, appointed
for sealing writs in the Bench aforesaid, to be affixed to these presents.
Wi!ness Sir John Willes, knight, at Westminster, the twenty-eighth day of T"t..
November, in the twenty-first year of our reign.
Coon.
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