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PREFACE

TO

THIS

EDITION.

TILEtext of the present translation of Vattel has been care
fidly compared with that of the original work, in the first
edition which appeared, (Londres, 1758, 2 vol. in quarto,) published at _reue]_atel; in that of Amsterdam, (Van Harrevelf,
1775, 2 vol. in quarto,) the best known till recently; and_in
that of M. de Hoj_nans, (Paris, 1839, 2 vol. in octavo,) the
last and best edition.
Great care has been taken also in re.
gard to the British decisions cited by the English editor.
It
was discovered, that many inaccuracies existed in the citations,
particularly in the names of the cases cited, which have been
corrected by references to the ori_nal reports of the decisions;
and wherever it appeared that the notes of the English editol
required additions to render the doctrine advanced in them
clearer, or more intelligible, such additions have been made;
care having been taken to distinguish the matter added by
enclosing it in brackets.
The editor regrets very much that
the size of the volume--which
would have been too much increased by such an extension---did
not permit him to annex
to it the "Bibliographie choisie et syst6matique du Droit de la
Nature et des Gens, et du Droit Public," of M. de Hoffmans,
which is an excellent guide in the choice of Works upon a
subject much less attended to than is demanded by its izlportance.
Pl_iladdpMa,
S_

29, 1852.
iii

ADVERTISEMENT
TO THE

EDITION OF A. D. 1797.

IN ut, dertaking

this new edition of Monsieur De Vattel's treatise, it was not my intention to give what might strictly be
called a new translation.
To add the author's valuable notes
from the posthumous edition, printed at Neufchatel in 1773,-to correct some errors I had observed in the former version,and occasionally to amend the language where doubtful or
obscure,--were
the utmost limits of my original plan. As I
proceeded, however, my alterations became more numerous ;
but whether they will be acknowledged as amendments, it
must rest with the reader to determine.
Even ff this decision
should be more favourable than I have any reason to expect, I
lay no claim to praise for my humble efforts, but shall esteem
myself very fortunate ff I escape the severity of censure for
presenting the work to the public in a state still so far short
of perfection.
Conscious of its defects, I declare, with great
sincerity,--. . . Yeniam pro "aude peto,--laudatus abunde,
N ,n futiditus

si tibi, lector, ero.

THE

EDITOR.

.Vq |, 1797.

iv

PREFACE
TO THE

PRESENT

EDITION.

THE merits

;

and increasing utility of this admlrable work have
not, as yet, been sufficiently known, or justly appreciated.
It
has been generally supposed that it is only adapted for the
study of sovereigns and statesmen, and in that view cer_inly
the author's excellent Preface points out its pre-eminent importance.
But it is of infinitely more extended utility. It contains a practical collection of ethics, principles, and rules of
conduct to be observed and pursued, as well by private individuals as by states, and these of the utmost practical importance
to the well-being, happiness, and ultimate and permanent advantage and benefit of all mankind;
and, therefore, ought to
be studied by every gentleman of liberal education, and by _outh,
in whom the best moral principles should be inculcated.
The
work should be familiar in the Universities, and in eve .ry class
above the inferior ranks of s_iety.
And, as regards lawyers,
it contains the clearest rules of construing private contracts,
and respecting the Admiralty and Insurance Law. The positions of the author, moreover, have been so sensibly and clearly
supported and explained, and so happily illustrated by historical and other interesting examples, that the perusal cannot
fail to entertain
as well as instruct.
The present Editor,
therefore, affirms, without the hazard of contradiction, that
every one who has attentively read this work, will admit thai
he has acquired a knowledge of superior sentiments and more
important information than he ever derived from any omer
work.
A2
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EDITION.

Many years have elapsed since the ori_o4_nalwork was pul>
tished, long before the invaluable decisions of Sir William
Scott, Sir C. Robinson, and Sir John l_ichol, and other eminent Judges in the Courts of Admiralty, and Prize and other
Courts; and the last edition, upon which any care was bestowed, was published in 4. D. 1797; since which time, and
especially during the last general war, many most important
rules respecting the Law of Nations were established.
The
object of the present Editor has, therefore, been to collect and
condense, in numerous notes, the modern rules and decisions, and
to fortify the positions in the text by references to other authors of eminence, and by which he hopes that this edition
will be found of more practical utility, without interfering with
the text, or materially increasing its size.
The Editor had proposed to form an Index, so as to render
the work more readily accessible; but, in that desire, he has
been overruled by the publishers, who think that the exceedingly full Analytical Table of Contents following the Preface,
•nd naming the pages where each position is to be found, are
sufficient, without increasing the bulk of the work, and, consequently, the expense.
The Editor 'hopes that the student
who may examine his numerous notes will not think that he
has wasted time.
J. CHITTY.
.N'o_-,

1838.

PREFACE.
TtTE Law of Nations, though so noble and important a subject, has
not, hitherto, been treated of with all the care it deserves.
The greater
part of mankind have, therefore, only a vague, a very incomplete, and
often even a false notion of it.
The generality of writers, and even
celebrated authors, almost exclusively
confine the name of "Law of
Nations" to certain maxims and treatises recognised among nations, and
which the mutual consent of the parties has rendered obligatory on
them.
This is confining within very narrow bounds a law so extensive
in its own nature, and in which the whole human race are so intimately
concerned ; it is, at the same time, a degradation of that law, in consequence of a misconception of its real origin.
There certainly exists a natural law of nations, since the obligations
of the law of nature are no less binding on states, on men united in
political society, than on individuals.
But, to acquire an exact knowledge of that law, it is not sufficient to know what the law of nature
prescribes to the individuals of the human race.
The application of
a rule to various subjects, can no otherwise be made than in a manner
agreeable to the nature of each subject.
Hence, it follows, that the
natural law of nations is a particular science, consisting in a just and
rational application of the law of nature to the affairs and conduct of
nations or sovereigns.
All treatises, therefore, in which the law of
nations is blended and confounded with the ordinary law of nature, are
incapable of conveying a distinct idea, or a substantial knowledge
of
the sacred law of nations.
The Romans often confounded the law of nations with the law of nature,
giving the name of "the law of nations" (Ju_ (_e_iu_)
to the law of
nature, as being generally acknowledged and adopted by all civilized
nations.*
The definitions given by the emperor Justinian, of the law
of nature, the law of nations, and the civil law, are well known.
"The
law of nature," says he, -' is that which nature teaches to all animals" :_
thus he defines the natural law in its most extensive sense, not that
natural law which is peculiar to man, and which is derived as _ell from
his rational as from his animal nature.
"The civil law," that emperor
adds, "is that which each nation has established for herself, and which
peculiarly belongs to each state or civil society. And that law, which nam Neque
gentlum,

vero
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rural reason has established among all mankind, and which is equally oh.
served by all people, is called the law of nations, as being law which all
nations foll.w.* In the succeeding paragraph, the emperor seems to approach nearer to the sense we at present give to that term. "The law of
nations," sa:_she, "is common to the whole human race. The exigencies
and necessitms of mankind have induced all nations to lay down and adopt
certain rules of right. For wars have arisen_ and produced captivity
and servitude, which are contrary to the law of nature; since, by the
law of nature, all men were originally born free."_
But from what he
adds,--that almost all kinds of contracts, those of buying and selling,
of hire, partnership, trust, and an infinite number of others, owe their
origin to that law of nations,--it plainly appears to have been Justinian's
idea, that, according to the situations and circumstances in which men
were placed, right reason has dictated to them certain maxims of equity,
so founded on the nature of things, that they have been universally
acknowledged and adopted.
Still this is nothing more than the law of
nature, which is equally applicable to all mankind.
The Romans, however, acknowledged a law whose obligations are
reciprocally binding on nations : and to that law they referred the right
of embassies.
They had also their fecial law, which was nothing more
than the law of nations in its particular relation to public treaties, and
especially to war. The feciales were the interpreters, the guardians,
and, in a manner, the priests of the public faith.:_
The moderns are generally agreed in restricting the appellation of
"the law of nations" to that system of right and justice which ought
to prevail between nations or sovereign states. They differ only in the
ideas they entertain of the origin whence that system arose, and of the
foundations'upon which it rests. The celebrated Grotius understands
it to be a system established by the common consent of nations : and
he thus distinguishes it from the law of nature: "When several persons,
at different times, and in various places, maintain the same thing as
certain, such coincidence of sentiment must be attributed to some general cause. Now, in the questions before us, that cause must necessarily
be one or the other of these two--either a just consequence drawn
from natural principles, or a universal consent. The former discovers
to us the law of nature, and the latter the law of nations."§
That great man, as appears from many passages in his excellent
work, had a glimpse or."the truth: but as he had the task of extracting
• Quod quisque pepulus ipse sibi jus constituit, id ipsius proprium eivitatls est, voesturque jus clvile, quasi jus proprlum ipeius
civitstis : quod veto naturals
ratio inter orenes homines eonstituit_ id apud omnes pertuque cnstod_tur, vocatarque jus gentium, quami quo jure omnes gentes utantar.
Instil lib. L
tit. ii. _ 1.
_f Jus autem gentium omni hmmano generi
commune est; ham usu exigvnte et hum_nis
noeo_itstibus,
gentes humaa_v jura qu_edam
idbi eonst;taerunt.
Bells etenim ort_ sant, et
oaptivita_ss wecut_e et servitutes, qme sunt ha-

turali juri co_trarize.
Jure enim naturall
omnes homlnes ab initio liberi naseeb_ntur
Id. _ 2.
_ Feciales, quod tidei public_.inter
populo_
pr_eerant : nan: per hos tiebat ut justam con.
eiperetur bellum (et mdv desitnm), et ut fosdere tides lntels constltueretur.
Ex his mittob_nt, antequam eonciperetnr, quires repeterent : et per hos etiam nune fit feedus.
Varto
de Ling. Ia_t. lib. iv.
_ De Jure BeUs et Pavia, trgnshtted by Bar
beyr_ : Prelimin_'y_Disoo_rse_
_ 4L
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from the rude ore, as it were, and reducing
into regular shape and
form, a new and important subject, which had been much neglected
before his time, it is not surprising that, having his mind burthened
with an immense variety of objects,and
with a numberless train of quotations, which formed a part of his plan, he could not always acquire
those distinct ideas so necessary in the sciences. " Persuaded that nations, or sovereign powers, are subject to the authority of the law of nature, the observance of which he so frequently
recommends
to them, that
learned man, in fact, acknowledged
a natural law of nations, which he
somewhere calls the internal law of nations : and, perhaps, it will appear
that the oniy difference between him and us lies in the terms.
But we
have already observed, that, in order to form this natural law of nations, it is not sufficient simply to apply to nations what the law of nature decides with respect to individuals.
And, besides, Grotius, by his
very distinction,
and by exclusively
appropriating
the name of "the
law of nations" to those maxims which have been established
by the
common consent of mankind,
seems to intimate
that sovereigns,
in
their transactions
with each other, cannot insist on the observance of any
but those last-mentioned
maxims, reserving
the internal
law for the
direction of their own consciences.
If, setting out _dth the idea that
political societms
or nations
live, with respect
to each other, in a
reciprocal
independence,
in the state of nature, and that, as political
bodies, they are subject to the natural law, Grotius had, moreover, consldered that the law must be applied to these new subjects in a manner
suitable to their nature, that judicious
author would easily have discovered that the natural law of nations is a particular science;
that it
produces
between nations even an external obligation wholly indepen
dent of their will; and that the common consent of mankind is only
the foundation and source of a particular
kind of law, called the At.
bitrary Law of 2Yations.
Hobbes, in whose work we discover the hand of a master, notwithstanding his paradoxes
and detestable
maxims,--Hobbes
was, I believe, the
first who gave a distinct, though imperfect idea, of the law of nations.
He divides the law of nature into that of man, and that of states: and
the latter is, according to him, what we usually call the law of nations.
"The maxims," he adds, "of each of these laws are precisely the same:
hut as states, once established,
assume personal properties,
that which
is termed the natural law, when we speak of the duties of individuals
is called the law of nations when appfied to whole nations or states. ''s;
This author has well observed, that the law of nations is the law of nature applied to states or nations.
But we shall see, in the course of this
work, that he was mistaken in the idea that the law of nature does not
suffer any necessary change in that application,
an idea, from which
_t Rursus (ltx)_ra_
di,dch potest in
naturalemheroin,]m, qme sola obt_nuitchci
Lez _-atur_,et naturalemcroCatum,qu_ did
l_etestLex Genttum,vulgoautemYus Gent/urn
appel|atur. Prleeeptautriusqueeademsunt:
eed quiacivitatessemel mstztuueindutmtpro2

prietates hominumpelsonales,lex quam, loquentesde hominumsingulorumofllclc, no.
tara/eradicimus,applicatatctiscivit_tibus,]tationibus, sive gentibus,vocaturJuJ GenLw_
b
De Cive,c. xiv,§ 4.
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he concluded that the maxims of the law of nature and those of the
law of nation:_ are precisely the same.
Puffendorf declares that he unreservedly subscribes to this opinion
espoused by Hobbes.* He has not, therefore, separately treated of the
law of nations, but has everywhere blended it with the law of nature,
properly so called.
Barbeyrac, who performed the office of translator and commentator
to Grotius and Puffendorf, has approached much nearer to the true idea
of the law of nations.
Though the work is in everybody's hands, I
shall here, for the reader's convenience, transcribe one of that learned
_ranslator's notes on Grotius's Law of War and Peace.J" "I acknow.
,ledge," says he, "that there are laws common to all nations--things
,which all nations ought to practise towards each other: and if people
hoose to call these the law of nations, they may do so with great pro,priety.
But, setting aside the consideration that the consent of man.kind is not the basis of the obligation by which we are bound to observe
those laws, and that it cannot even possibly take place in this instance-,the principles and the rules of such a law are, in fact, the same as these
of the law of nature, properly so called ; the only difference consisting
,tn the mode of their application, which may be somewhat varied, on
.account of the difference that sometimes happens in the manner in which
,nations settle their affairs with each other."
It did not escape the notice of the author we have just quoted, that
.the rules and decisions of the law of nature cannot be purely and simply
applied to sovereign states, and that they must necessarily undergo
:some modifications in order to accommodate them to the-nature of the
new subjects to which they are applied. But it does not appear that
,he discovered the full extent of this idea, since he seems not to approve
,of the mode of treating the law of nations separately from the law of
nature as relating to individuals. He only commends Bud_eus's method,
saying, "It was right in that author to point out,:_ after each article
of the law of nature, the application which may be made of it to nations
in their mutual relations to each other, so far, at least, as his plan permitted or required that he should do this."§ Here Barbeyrac made one
_step, at least, in the right track : but it required more" profound refiee•ion, and more extensive views, in order to conceive the idea of a system of natural law of nations, which should claim the obedience of
-states and sovereigns, to perceive the utility of such a work, and espe.ciaUy to be the first to execute it.
This glory was reserved for the Baron de Wolf. That great philoso.:pher saw that the I,tw of nature could not, with such modifications as
_the nature of the subjects required, and with sufficient precision, clear°
,mess, and solidity, be applied to incorporated nations, or states, without
_he assistance of those general principles and leading ideas by which
• Puffsadorf's Law of Nature and Natiom%
qb_k ii. chap. iii. _ 23.
t Book L chap. i. _ 14, note 3.
In his Element_ Philos. Praet.

_ Note 2 on Puffendorf's
Law of Natm'e
and Nations. book ii. chap. 3, _ 23. I ha_
not b_en able to procure Budmus's work
from which I suspeet that Barbeyrae derived
this idea of the Law of N_ions.
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the application is to be directed ; that it is by those principles alone wo
are enabled evidently to demonstrate
that the decisions of the law of
nature, respecting
individuals, must, pursuant to the intentions
of that
very law, be changed and modified in their application
to states and
political societies, and thus to form a natural and necessary
law of nations:*
whence he concluded, that it was proper to form a distinct
system of the law of nations, a task which he has happily executed.
But it is just that we should hear what Wolf himself says in his Preface.
"Nations,"t
says he, "do not, in their mutual relations
to each
other, acknowledge any other law than that which Nature herself has
established.
Perhaps, therefore, it may appear superfluous to give a
treatise on the law of nations, as distinct from the law of nature.
But
those who entertain this idea have not sufficiently studied the subject.
Nations, it is true, can only be considered as so many individual persons living together in the state of nature; and, for that reason, we
must apply to them all the duties and rights which nature prescribes
and attributes to men in general, as being naturally born free, and bound
to each other by no ties but those of nature alone.
The law which
arises from this application, and the obhgations resulting from it, proceed from that immutable law founded on the nature of man ; and thus
the law of nati(,ns certainly belongs te the law of nature: it is, therefore, on account of its origin, called the natural, and, by reason of its
obligatory force, the necessary law of nations.
That law is common to
all nations ; and If any one of them does not respect it in her actions,
she violates the _ommon rights of all the others.
"But nations or sovereign
states being moral persons, and the subjects of the obligations and rights resulting,
in virtue of the law of nature, from the act of association
which has formed the political body,
the nature and essence of these moral persons necessarily differ, in many
respects, from the nature and essence of the physical individuals,
or
men, of whom they are composed.
When, therefore,
we would apply
to nations the duties which the law of nature prescribes to individual
man, and the rights it confers on him in order to enable him to fulfil his
dutios, since those rights and those duties can be no other than what
are consistent with the nature of their subjects, they must, in their application,
necessarily
undergo a change suitable to the new subjects
to which they are applied.
Thus, _¢e see that the law of nations does
If it were not more advisable for the
sake of brevity,of avoiding repetmons, and
taking advantage of the ideas already formed
and established in the minds of man,--if,
for all these reasons,it were not moreconve
iaientto presuppose,in thts instance, a know
ledge of the ordmery law of nature, and on
that groundto undertake the task of applying
it to sovereign states,----itwould, instead of
_ezd_ingofsuch application_be moreaccurate
t_ say, that, as the law of nature,properlyso
M_ _ the natural law of in&vidualeand

founded on the nature of man, so the natural
law of nations Is the natural law of political
societms, and founded on the nature o!
those socmtles. But as the result ot either
mode isuttrmately the same, I have, m preference, adopted the more compendaous one
As the law of nature has already been treated
of in an ample and Batasfactorymanner, the
shortest way is rumplyto make a raia_aal
apphcation of it to nations.
_ A nation here means a sovereignsta_
an independentpolitical_y.

xii

PREFACE.

not, in every palncular, remain the same as the law of nature, regu
lating the actions of individuals. Why may it not, therefore, be separately treated of, as a law peculiar to nations?"
Being myself convinced of the utility of such a work, I impatiently
waited for Monsieur Wolf's production, and, as soon as it appeared,
formed the design of facilitating, for the advantage of a greater number
of readers, the knowledge of the luminous ideas which it contains. The
treatise of the philosopher of Hall on the law of nations is dependent on
all those of the same author on philosophy and the law of nature. In
order to read and understand it, it is necessary to have previously studied sixteen or seventeen quarto volumes which precede it. Besides, it
is written in the manner and even in the formal method of geometrical
works. These circumstances present obstacles which render it nearly
useless to those very persons in whom the knowledge and taste of the true
principles of tile law of nations are most important and most desirable.
At first, I thought that I should have had nothing farther to do than
to detach this treatise from the entire system, by rendering it independent of every thing Monsieur Wolf had said before, and to give it a new
form, more agreeable, and better calculated to insure it a reception in
the polite world. With that view, I made some attempts; but I soon
found, that if I indulged the expectation of procuring readers among
that class of persons for whom I intended to write, and of rendering my
efforts beneficial to mankind, it was necessary that I should form a very
different work from that which lay before me, and undertake to furnish
an original production.
The method followed by Monsieur Wolf has
had the effect of rendering his work dry, and in many respects incomplete.
The different subjects are scattered through it in a manner that
is extremely fatiguing to the attention: and, as the author had, in his
"Law of :Nature," treated of universal public law, he frequently contents himself with a bare reference to his former production, when, in
handling the law of nations, he. speaks of the duties of a nation
towards herself.
From Monsieur Wolf's treatise, therefore, I have only borrowed
whatever appeared most worthy of attention, especially the definitions
and general principles; but I have been careful in selecting wh_t I
drew from that source, and have accommodated to my own plan the materials with which he furnished me. Those who have read Monsieur
Wolf's treatises on the law of natu_re and the law of nations, will see
what advantage I have made of them. Had I everywhere pointed out
what I have borrowed, my pages would be crowded with quotations
equally useless and disagreeable to the reader.
It is better to acknowledge here, once for all, the obligations I am under to that great master.
Although my work be very different from his, (as will appear to those
who are willing to take the trouble of making the comparison,) I confess
that I should neve_ have had the courage to launch into so extensive
a field, if the celebrated philosopher of Hall had not preceded my steps_
-and held forth a torch to guide me on my way.
Sometimes, however, I have ventured to deviate from the path which
he had pointed out, and adopted sentiments opposite to his. I will
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here quote a few instances.
Monsieur Wolf, influenced, perhaps, by
the example of numerous other writers, has devoted several sections*
to the express purpose of treating of the nature of patrinwnial
kingdoms,
without rejecting or rectifying
that idea so degrading to human kind.
I do not even admit of such a denomination, which I think equall)
shocking, improper, and dangerous, both in its effects, and in the impressions it may give to sovereigns : and in this, I flatter myself I shall
obtain the suffrage of every man who possesses
the smallest spark of
reason and sentiment, in short, of every true citizen.
Monsieur Wolf determines (Jus Gent. § 878) that it is naturally lawful to make use of poisoned weapons in war.
I am shocked at such a
decision, and sorry to find it in the work of so great a man.
Happily
for the human race, it is not difficult to prove the contrary,
even from
Monsieur Wolf's own principles.
What I have said on this subject may
be seen in Book III. § 156.
In the very outset of my work, it will be found that I differ entirely
from Monsieur Wolf in the manner of establishing
the foundations
of
that species of law of nations which we call voluntary.
Monsieur Wolf
deduces it from the idea of a great republic (civltatis maximre) instituted
by nature herself, and of which all nations of the world are members.
According
to him, the voluntary law of nations is, as it were, the civil
law of that great republic.
This idea does not satisfy me; nor do I
think the fiction of such a republic either admissible in itself, or capable of affording sufficiently solid grounds on ,which to build the rules of
the universal law of nations, which shall necessarily
claim the obedient
acquiescence
of sovereign
states.
I acknowledge
no other natural society between nations than that which nature has established
between
mankind in general.
It is essentialto
every civil society (civitati) that
each member have resigned a part of his right to the body of tile society,
and that there exist in it an authority capable of commanding
all the
members, of giving them laws, and of compelling
those who should refuse to obey.
Nothing
of this kind can be conceived or supposed to
subsist between nations.
Each sovereign state claims, and actually possesses an absolute independence
on all the others.
They are all, according to Monsieur Wolf himself, to be considered as so many individuals
who live together in the state of nature, and who acknowledge
no other
laws but those of nature, or of her Great Author.
l_ow, although
" nature has indeed established
a general
society between
mankind,
by creating them subject to such wants as render the assistance of their
fellow creatures
indispensably
necessary to enable them to live in a
manner suitable to men, yet she has not imposed on them any particular _bligation to unite in civil society, properly so called: and if they
all obeyed the injunctions
of that good parent, their subjection to the
restraints
of civil society would be unnecessary.
It is true, that as
there does not exist in mankind a disposition
voluntarily
to observe
towards each other the rules of the law of nature, they have had recourse to a political association,
as the only adequate remedy agains_
the depravity of the majority--the
only means of securing the condition
* lathe VIIIthpartof his Law of Nature, and in his Lawof NttlonJ.
B
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of the good, and repressing the wicked:
and the law of nature itself
approves of this establishment.
But it is easy to perceive that the civic
association is very far from being equally necessary between nations,
as it was between individuals.
We cannot, therefore, say, that nature
equally recommends it, much less that she has prescribed it.
Individuals are so constituted, and are capable of doing so little by themselves,
that they can scarcely subsist without the aid and the laws of civil society
But, as soon as a considerable number of them have united under the
same government,
they become able to supply most of their wants ; and
the assistance of other political societies is not so necessary to them as
that of individuals is to an individual.
These societies have still, it is
true, powerful motives for carrying on a communication
and commerce
with each other; and it is even their duty to do it; since no man can,
without good reasons, refuse assistance to another
man.
Bat the law
of nature may suffice to regulate this commerce, and this correspondence.
States conduct themselves
in a different manner from individuals.
It
is not usually the caprice or blind impetuosity.of
a single person that
forms the resolutions
and determines the measures of the public:
they
are carried on with more deliberation
and circumspection
: and, on difficult or important
occasions, arrangements
are made and regulations
established
by means of treaties.
To this we may add, that independence is even necessary to each state, in order to enable her properly
to discharge the duties she owes to herself and to her citizens, and to
govern herself in the manner best suited to her circumstances.
It is,
therefore,
sufficient (as I have already said) that nations should conform
to what is required
of them by the natural and general
society estalished between all mankind.
But, says Monsieur Wolf, a rigid adherence
to the law of nature
cannot always prevail in that commerce and society of nations ; it must
undergo various modifications,
which can only be deduced from this
idea of a kind of great republic of nations, whose laws, dictated
by
sound reason, and ibunded on necessity, shall regulate
the alterations
to he made in the natural and necessary law of nations, as the civil laws
of a particular
state determine what modifications shall take place in
the natural !aw of individuals.
I do not perceive the necessity of this
collsequence;
and I flatter myself that I shall, in the course of this
work, be able to prove, that all the modifications,
all the restrictions,-in a word, all the alterations which the rigour of the natural law must
be made to undergo in the affairs of nations, and from which the voluntary law of nations is formed,--to
prove, I say, that all these alterations
are deducible from the natural liberty of nations, from the attention due
to their common safety, from the nature of their mutual correspondence,
their reciprocal
duties, and the distinctions of their various rights, internal and external,
perfect and imperfect,--by
a mode of reasoning
nearly similar to that which Monsieur Weft has pursued, with respect
to individuals, in his treatise on the law of nature.
In that treatise it is made to appear that the rules which, in consequence of the natural liberty of mankind, must be admitted
in questions of external right, do not cancel the obligation which the internal
right imposes on the conscience of each individual.
It is easy to apply
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this doctrine to nations, and, by carefully drawing the line or di,tinction between the internal and external right--between the necesearv
and the voluntary law of nations---to teach them not to indulge them.
selves in the commission of every act which they may do with impunity,
unless it be approved by the immutable taws of justice and the voice
of conscience.
Since nations, in their transactions with each other, are equally bound
to admit those exceptions to, and those modifications of, the rigour of
the necessary law, whether they be deduced from the idea of a great
republic of which all nations are supposed to be the members, or clerived
fi'om the source from whence I propose to draw them,--there can be no
re,on why the system which thenec results should not be called the
Voluntary Law of nations, in contradistinction to the necessary, internal, and consciential law. :Names are of very little consequence: but
it is of considerable importance carefully to distinguish these two kinds
of law, in order that we may never confound what is just and good in
itself, with what is only tolerated through necessity.
The necessary and the vollmtary laws of nations are therefore both
established by nature, but each in a different manner: the former, as a
sacred law which nations and sovereigns are bound to respect and follow
in all their actions ; the latter, as a rule which the general welfare and
safety oblige them to admit in their transactions with each other. The
necessary law immediately proceeds from nature ; and that common toother of mankind recommends the observance of the voluntary law of
nations, in consideration of the state in which nations stand with respect
to each other, and for the advantage of their affairs. This double law,
founded on certain and invariable principles, is susceptible of demonstration, and will constitute the principal subject of this work.
There is another kind of law of nations, which authors call arbi.
trary, because it proceeds from the will or consent of nations.
Statesy
as well as individuals, may acquire rights and contract obligations, by
express engagements, by compact and treaties ; hence results a conventional law of nations, peculiar to the contracting powers. :Nations may
also bind themselves by their tacit consent: upon this ground rest all
those regulations which custom has introduced between different states,
and which constitute the usage of nations, or the law of nations founded
on custom. It is evident that this law cannot impose any obligation
except on those particular nations who have, by long use, given their
sanction to its maxims : it is a peculiar law, and limited in its operations,
as the conventional law ; both the one and the other derive all their obligatory force from that maxim of the natural law which makes it the duty
of nations to fulfil their engagements, whether express or tacit. The same
maxim ought to regulate the conduct of states with regard to the tre_.
ties they conclude and the customs they adopt. I must content myself
with simply laying down the general rules and principles which the law
of nature furnishes for the direction of sovereigns in this respect.
A
particular detail of the various treaties and customs of different state6
belongs_to history, and not to a systematic treatise on the law of nations.
Such" a treatise ought, as we have already obsprved, principally to
consist in a judicious and rational application c_ the principles of the

KVl

PREFACE.

law of nature to the affairs and conduct of nations and sovereigns.
The study of the law of nations supposes therefore a prew'ous knowledge
of the ordinary law of nature ; and, in fact, I proceed on the supposition
that my readers are already, to a certain degree at least, possessed of
that knowledge. Nevertheless, as it is not agreeable to readers in geueral to be obliged to recur to other authorities for proofs of what an
author adwnces, I have taken care to establish, in a few words, the
most important of those principles of the law of nature which I intend
to apply to nations. But I have not always thought it necessary to
trace them to their primary foundations for the purpose of demonstration, but have sometimes contented myself with supporting them by
common truths which are acknowledged by every candid reader, without
carrying the analysis any farther.
It is sufficient for me to persuade,
and for this purpose to advance nothing as a principle that will not
readily be admitted by every sensible man.
The law of nations is the law of sovereigns. It is principally for them,
and for their ministers, that it ought to be written. All mankind are
indeed interested in it; and, in a free country, the study of its maxims
is a proper employment for every citizen ; but it would be of little consequence to impart the knowledge of it only to private individuals,
who are not called to the councils of nations, and who have no influence
in directing the public measures. If the conductors of states, if all
those who are employed in public affairs, condescended to apply seriously to the study of a science which ought to be their law, and, as it
were, the compa_ss by which to steer their course, what happy effects
might we not expect from a good treatise on the law of nations ! We
every day feel the advantages of a good body of laws in eivil society :the law of nations is, in point of importance, as much superior to the
civil law, as the proceedings of nations and sovereigns are more momentous in their consequences than those of private persons.
But fatal experience too plainly proves how little regard those who
are at the head of affairs pay to the dictates of justice, in conjunctures
where they hope to find their advantage. Satisfied with bestowing their
attention on a system of polities which is often false, since often unjust,
the generality of them think they have done enough when they have
thorouglrly studied that. Nevertheless, we may truly apply to states a
maxim which has long been acknowledged as true with respect to individuals,--that
the best and safest policy is that which is founded on
virtue.
Cicero, as great a master in the art of government as in eloquence and philosophy, does not content himself with rejecting the vulgar maxim, that "a state cannot be happily governed without committing injustice ;" he even proceeds so far as to lay down the very reverse
of the proposition as an invariable truth, and maintains, that "without
a strict attention to the most rigid justice, public affairs cannot be advantageously administered."*
Providence occasionally bestows on the world kings and ministers
whose minds are impressed with this great truth. Let us not renounce
Nihll est quod adhue de republie_ putem
injuri_ non posse ; eed hoe verisslmum, sin_
dictum, et quo possim longius progredi, nisi sit eumm_ just]ti_ remp,£vlleam regi no_ poss_
¢onfirmatum, non mode fahmm esse httud, slne Cicero, Fragment. ex llb. de Republicg.

PREFACE.

X_

the pleasing hope that the number of those wise conductors of nations
will one day be multiplied ; and in the interim let us, each in his own
sphere, exert our best efforts to accelerate the happy period.
It is principally with a view of rendering my work palatable to those
bywhom it is of the most importance that it should be read and relished,
that I have sometimes joined examples to the maxims I advance : and
in that idea I have been confirmed by the approbation of one of those
ministers who are the enlightened friends of the human race, and who
alone ought to be admitted into the councils of kings. But I have been
sparing in the use of such embellishments.
Without ever aiming at a
vain parade of erudition, I only sought to afford an occasional relaxation
to the reader's mind, or to render the doctrine more impressive by an
example, and sometimes to show that the practice of nations is conformable to the principles laid down: and, whenever I found a convenient
opportunity, I have, above all things, endeavoured to inspire a love of
virtue, by showing, from some striking passage of history, how amiable
it is, how worthy of our homage in some truly great men, and even productive of solid advantage.
I have quoted the chief part of my examples from modern history, as well because these are more interesting,
as to avoid a repetition of those which have been already accumulated
by Grotius, Puffendorf, and their commentators.
As to the rest, I have, both in these examples and in my reasonings,
studiously endeavoured to avoid giving offence ; it being my intention
religiously to observe the respect due to nations and sovereign powers :
but I have. made it a still more sacred rule to respect the truth, and
the interests of the human race. If among the base flatterers of despotic
power, my principles meet with opponents, I shall have on my side the
virtuous man, the friend of the laws, the man of probity, and the true
citizen.
I should prefer the alternative of total silence, were I not at liberty
in my writings to obey the dictates of my consoience. But my pen lies
under no restraint, and I am incapable of prostituting it to flattery.
I
was born in a country of which liberty is the soul, the treasure, and the
fundamental law ; and my birth qualifies me to be the friend of all
nations. These favourable circumstances have encouraged me in the
attempt to render myself useful to mankind by this work. I felt conscious of my deficiency in knowledge and abilities: I saw that I was
undertaking an arduous task ; but I shall rest satisfied if that class of
readers whose opinions are entitled to respect, discover in my labours
the traces of the honest man and the good citizen.
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LAW OF NATIONS.

PRELIMINARIES.

IDHA

A2qD

GENERAL

PRINCIPLES

OF

THE

LAW

OF

NATI01_S.-

_

NATIONS or

states are bodies politic, societies of men _1[ 'what
united together for the purpose of promoting their mutual is meantbr
safety and advantage by the joint efforts of their combined Stat_
a nat_onor
strength.
_uch
a society has her affairs and her interests ; she de- _ 3. It is a
"_liberates and takes resolutions in common ; thus becoming a son.
meralpermoral person, who possesses an understanding and a will peculiar to herself, and is susceptible of obligations and rights.
To establish on a solid foundation the obligations and _3. I)efini.
rights of nations, is .....the design of this work. _
. tionof
the
law of haThe..... Law of 2Vatwns is the science whwh_eaehes the rzght_ tie IIs .
subs_stzng between natwns or state., and the obl,gatzons eor_
respondent to thoce rights.(1)
I
(1) The Law of Nations
modifies
the intercourse
of independent
eemmonwealths
in T*ace, and prescribes
hmita to their hostilities
in war.
It
prescribes, that m peace nations should
do each other as ranch good, and m time
of war as little harm, as may be posslble, without injuring their own proper
real interests.
The laws of nations, in
short, establish that principle and rule
of conduct
which should prevent the
_tronge#* nation from abusing its power,
and induce it to act justly and generously towards other states, upon the
broad prlnctple
that true happiness,
whether of a single individual
or of
_everaI, can only result from each
adopting conduct influenced by a sincere desire to increase the general welN. B. The notes numbered
_,, are by the present Bditor.

fare of all mankind.
(Poet, _ 13, 14 ;
Mackintosh,
Dis. 3, 4; Mcut_sq.
de
l'Esprlt dos Lois, he. 1, c. 3 ; and see
1 Bin. Com. 34 to 44 ; 4 Bla. Com. 66,
67.) In eases of doubt arising upon
what is the Law of Nations, it is new
an admitted
rule among
all ]_uropean nations, that our common religlen,
Christianity,
pointing
out the
principles of natural justice, _hould be
equally
appes_ed to and observed
by
all a_ an unfailing
rule of construetiou.
(2 Ward's Law of Nations, pp.
11, 339_ 340.)
The difficulty is, that
there is no general moral inCeeeational
code framed by the consent of the lqu.
ropean powers, so desirable to be fixed,
especially at tins period, when harmony
happily appears to eubeist, and mo_t

as 1, 2, 3, 4, &e., and in general

eondmiiag

with

General
wews of the
law ef nations, and
hew it is to
be astertamed.
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Pa_L_Mr In this treatise it will appear, in what manner _tates, as
_Aa_s. such, ought to regulate all their actions. We shall examine

_he pro.
sent source,,
of mf.rma_tion upon
"the law of
.Iqa|lons_

of the nations of Europe have, by recent
experience,
become
practically
convinced of the advantages
that would
result from the establishment
of fixed
geueral rule f, so as to reconcile
the frequent discordancy
of the decisions of
their various prize tribunals
and upon
other contests.
The s_tesmen
of the
higher powers of Europe would tremortahze themselves
by lntroduelng
such
a code, and no permd of history for the
purpose
has been so fltvourable and opp,)rtune.
(See Atcheson's
Report of
the case of Harold(It" v. Rock_eood, Proface l.)
The law of nations
is adopted
in
Great Br,tam m it_ full and most hberal
extent by the comulon Ltw, and is held
tebepart
of the htwof the land: and
all statutes
relaung
to foreign
affairs
should be framed with reference to that
rule (4 Bla. Coin. 67.) But still there
is no general
code, and to the regret
that none has been nltroduced,
may
be ul._o added, the want of an tlfferuatmn(d e,_,t or tr_bul*al, to decide upon
and enfl*ree the law of nations when
disputed,
and consequently,
although
when states are temperately
mchned
to a._certam
and be governed
by the
la_ ,f nations, there will be little doubt
upon the deelsmn, or of the adoption
of measures
the most just.
yet, if a
state will not listen to the immutable
principles
of _eason, upon the basis of
which the tmpe_f,ct
law of nations is
foumled,
then the only remedy _s to
appeal to arms, and hence frequently
the ju,t cause of war, which, if there
were a fixed code, with a proper tribunal to ctm.,true It, would m general
be
prevented,
The s_uree_ from whence
is to be
gathered lnformation--arltat
is the pos_tire Law ¢,f,'_ttons
generally and perm_ne_tly
b_d_lg
upo_ all i_dependent
st(_te_" are acknowledged
to be of three
descriptions"
F_rst, the lo_g a_d erdanqry PRACTICE
of _tat_o_ls, which affords
evidence
of a general
custom, tacitly
agreed to be observed
until expressly
abr_gated.
5'eeondly, the REC_V,tLS of
what _s aeknewledged
to have been
the law or practice
of nations, and
which recitals will frequently
be fi_und
m modern treaties.
Thirdly, the Wasvo
INGS of emt_wat authors, who have long,
as ]t were by a concurrence
of te.-txa0

mony and opinion, declared what ts the
existing International
jurisprudence.
Thus Lord Mansfield,
in Tr_Tuet v
BatlJ, (3 Burr. Rep. 1481,) stated as the
declaration
of Lord Talbot, that
the
law of nations is to be collected
from
the jvract_ee _Jf d_fferent nat_o_l_ (and see
pe_ Sir tVdttttm Scott, m The Fb_doycn,
1 Rob. Rep 115, p_st, lxfil n (7),) and
the authority of writers, such a_ (_rotius, Barbeyrae,
Bijnkershock
Wlcquefort,
&c., there being no English
winter of eminence
upon the subject,
and Enghstl elementary
writers of high
authority have also acknowledged
that
such forelgu authors are authormes
to
ascertain the law of natmns
(Comyn's
Digest, tit. " Ambassador/'
B. ; Vmer's
Ab
"Merchant."
A. 1; and 3 Ela.
C_ml. 273 ) To these are to be a_lded.
Puffendorf,
Wolf, Selden, Valen,
Clerac,
Pothler.
Burlamaqm,
Ememgon,
Roccu_, Ca.cgi_,
Loecenms,
Santerna,
Maline. Molh_y, and above all, the present work oi 151tte_. to which may he
added
st)me modern works oi great
abihty, but not yet acknowledged
to be
such high jene_al authority
as the former, vlT. Ward's
and l_Iarten's Law
of _Natlons, and the recent vahmble
French
publication,
Cours
de Drolt
Pubhc Interne
et Externe, par le Cornmandeur
SiLestre
PlnhemJ
Ferreira,
Mmlstre D'Etat
au Paris, 1830, which
embraces the French
modern view of
the law of nations upon most of the
subject_ discussed
m Vattel and some
others
It was from the mor_ ancient of these
several authors, and other slmxlar resources, that
Lord Mansfield
framed
the celebrated
letter of the Duke of
Newcastle
to the King
of Prussia's
Secretary,
which is considered
a standard of authority,
upon the laws of
natlon_, as far as respects the then
d_sputed right to search for and smze
enemms'
property
on board neutral
ships in certain
cases
in time of
war.
(See Holliday's
L_fe of Lord
Mansfield, col. 2, p. 424, &e., and Col.
lectanea Juridica,
1 eel. 129 i see also
Vlveash v. Becket, 3 Maule&
Selwy_,
284,
in whmh
Lord
Ellenborough
quotes several of the above authors, to
aseertain
the law of nations upon the
privilege of consuls.)
Upon some par¢_ of the law of
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the Ot,I_gati_ns of a people, as well towards themselves as P_t.T_:owards other nations; and by that means we shall di,,covcr -_AR,_S__:_
nations, especially that "elatmg to marittme a_fairs, there a_
ancient codes,
wh ch either
originated
m authored-,
or acre afterwards
acknowledged
to
have become such, but still those codes
in the present state of commercial
mtercoursc
are imperfect.
Of those are
the Rhod_au
Laws, being one of the
earhest
systems
of marine
law, but
which was superseded
by the collection entitled
Consulate del Mare. Gro-

the other evidence of what is the law of
nations, vlz. the prerlou_
ordm:_ry and
general or particular
practwe,
(_r the
opinion of the autlmr_ helore altuded to.
In the latter part ot the last. and m
the present century, a great a,'cessmn
of learning, lnf,*rmatmi,
and authority
upon the law ¢_f natmu_ has been afforded by the valu_tble declsmn_ of Sir
W. Scott. (afterward_
Lord StoweU,)
and Sir J. Nlchvll mth(
C,)urt of Ad-

tins, Book 3, ch. 1, s. 5. n. 6. Next
in order are the Lalr_ of Olero_. promulgated about the thirteenth
century,
Another
system
of International
law
was framed
by the deputlc_
of the
Hanseatic
League in 1597, and which
was confirmed with additions in 1614,
and has obtained
much consideratmn
in the maritime
jurisprudence
of natrans.
(See remarks
on that code, 2
Ward's Law of Natmns,
276 to 290).
But the most complete
and comprehcnslve system of the marzt_e law of
nations is the celebrated
Ord_Jance of
.Marine of Louis
XIV.,
pubh_hed
m
1681, and which,
coupled
w_th the
commentary
of Vahn, Lord Mansfield
always treated
as of the highest
authority.
(See 1 Marshall on Insurance,
Prehm. Dis. 18.)
In modern
times, in order to prevent any d_spute upon the existence
or apphcatmn
of the general
law of
nations, either pending
peace, or at or
after the subsequently
breaking
out of
war between tw_ or more independent
states,
it has become the pracuee
to

miratty and PrlTc C_*urt. and by several decl_l_*ns in our Court_ of Law
and
Eqmty
The
known
learning
and scrupulous
.justice evinced in those
decisions, have commanded the respect,
the admlratmn
and adoption, of all the
European
states, anti ot that modern,
enhghtened,
and
energetic
natnJn,
America.
To these may be added,
Chalmer's Collection of Opinions. which
contain great lcarnmg
upton many subjecta of the pubhc
affairs of natmns.
These have been fully pubhshed
since
Vattel wrote, and tim editor
has attempted
to improve
this edition,
by
oceasmually
referring
m the note_ to
the reports and w_rk alluded to. The
editor has also. in h_ Treatise on Commercial Law, and m a Summary of the
Law of Nations, en*deavoured to take
a more extended viev_ _f sum,, oi those
branches
of the law of nation-, prHw_pally as _t affects
foreign commerce,
and of the decisions and works subsequent to the pubhcatmn
of Vattcl.
If the perfect general r_ght_ or law of Violation
nations be wolated, then it appears t_ of Law of

enter into e.rpl es_ treaties,
caretully
wdmg
for
every
contingency,

be conceded,
be the actual

proand

that
and

such wolatmn
aw)wed ground

may Natlone,
of awhen a

especially modifying and softemng
the
3ust war, and _t _s even la_d down that ground
injurious
consequences
of sudden war _t _s the duty of ever)* nat_on to cha_- war.
upon the commercial
and other intert_se the natron guilty of the aggression.
course
between
the two states,
and
(Vattel, post, Book L chap. xxm _. 283,
sometimes
even wholly
changing
the p. 126, Book II. chap. n. _ 24, p. 144;
character of war or of ahenage, and even
_ 65, 66, 67, p. 160, 161 )
enabling a foreign ahen enemy during
Unhappily,
especially
in
modern
war to retain h_s interest m land in the
times, we have found that the law of
apponent
country.
(See an illustrating
natmns
has
sometimes
been set at
instance
in _t*on v. ,_ttoa, l Russ. & naught by overpowerful
states, adherMy. Rep 663.) {Society, &c. v. _Vew Hamg (to use the words of an English
_en, 8 Wheat. R. 464 } In these eases,
monarch) rather to Common Law than
the treaty
between the two contractstopping tc mqmre ahether
the !aw of
mg states e_ther alters, or expressly denature and of justme had not become,
dares the law of nations, and brads each.
and been declared
in that
instance,
But still questmns upon the general law
part of the law of nations.
It may
of nations will frequently
arise, and it therefore
be asked, of what utility _s
will then become necessary to recur to
the law of nations, since it i_ of such
51
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_Lrm- the Rights which result from these obligations,
For, tll'e
_Am_s _Tyht being nothing more than the power of doing what is
[- lvi ] :morally possible, that is to say, what is proper and consisttent with duty,--it is evident that right is derived fi'om duty,
or passive obligation,--the
obligation we lie under to act in_
*t_lchor such manner.
It is therefore necessary that a _a L_
Tion should acquire a knowledge of the obligations incumbent
on her, in order that she may not only avotd all violation of
her duty, but also be able distinctly to ascertain her rights,
or what she may lawfully require from other nations.
4. In
_NTations being composed of men naturally fl'ee and ind'dwhatlight Dendent, and who, before the establishment of civil societies
naLlons
or
_.
"
•
"
T
•
•
_ _
states are hved together m the state of nature,----_atzons, or sovereign
be eonst-! states, are to be considered as so many free persons hwn
aered. ' together in the state of nature.
.-_/

L)

._'o perman_t or _eaeral court:

imperfect
and tnetfieient
obligation'P
The answer
is, that all natmns,
although
for a time astounded
and surprised by the unexpected aggressmn of
an oppressive and ambitious conqaerul,
will yet ultimately
feel, and endeavour
to give effect to, the true law of hations, lest, by suffering
its continued
wolatmns,
they may indiwdually
be
sacnhccd ; and consequently,
as m the
instance
alluded
to, they
will ultimutely coalesce and associate
in one
common cause, to hamlhate
and overcome the proud
invader
of all just
rights and principles.
It Is therefore
of the highest
importance to collect all
the principles
and rules,
which,
m
cases of doubt, must ever be consulted,
at least by statesmen,
in endeavouring
to sett_e differences
between
differing
states: and no authority stands higher
in this respect than Vattel.

a treaty
can be directly enforced,
al_
though, collaterally,
its meamng
may
be dtscussed
m a mumclpal
court;
therefore,
ne bill to enforce
a treaty
can be sustained
m eqmty
._abob of
Caraatic v. East India Company, 2 Ves.
jun. 5{}; and Hall v. ]_eardon, 2 Sire.
& Stu. 437; 2 Russ. Rep. 608.
Sometimes,
however,
espeemlly
in
modern
times,
treat_s,
confirmed
by
temporary
statutes in each ceuntry_ appoint a temporary _nternat_r±nal court_
with hmited
powers,
to decide upon
certain
claims, and to be satisfied out
of an appointed
pabhc
fund.
Thus,
in the treaty
of peace between
Great
Britain and France, and by the 59 G. 3_
c. 31, certain eommlssmners
were appointed
to carry rote effect the conventmas for liqmdating
the claims of
Brmsh subjects
on the French government, with an appeal
to the Privy

There is no permanent
and general
internatmual
court, and it will be found,

Council.
In these cases, the appointed
jurisdmtion
is exclusive, and no other

that m general the sovereign,
or government
of each state, who has the
power of declaring war and peace, has
also. as an Incident, sole power of dee_ding upon qaestmns
of booty, eapture, prize, and hostile seizure, though
_omc_mes that power is delegated,
as
m Great Britain, as respects maritime
seizures, by commission
to the judge
of the Admiralty
Court, with an appeal from his decismns to the Privy
Council.
In these eases no other mume,pal court has cognizance in case of
any hostde setzure.
Elphlnston
v. Bedrceeht,_d,
Knapp's Rep. 316 to 3{51 ;
and Hill v. Reaction, 2 Rus. Rep. 608,
and further, /rest, p. 392
So there is
no general international
court in which
_2

municipal
court has any power as regards the adjustment
of the claims between the two subjects of each courttry ;--though,
as between private inchviduals, if any claimant
stand in the
situation of an agent or trustee, then,
in a court of eqmty, he may be caropolled to act as a trustee of the sum
awarded to him.
Hill v. _eardon, Ja¢.
Rep. 841 2 Russ.
Rep. 608 to 6_3,
over-rnling
the Vice-Chancellor's
decision in 2 Sin'. & Stu. 437.--C.
| _omegys v. Vasc¢, 1 Peters S. C. Rep. 193t
decided upon the Treaty w_th Spaint
which ceded Florita
to the United
States, dated May _d, 1819. See ahm
Lestapies
v. [ngraham_ 5 Bar,, _1. ttvd
the cMes eited.J
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_, t is a settled point with writers on the natural law, that _nrJm,all men inherit fl'om nature a perfect [iber_and
i_dcl_c_d- _Amzs.
_e_, of which they cannot be deprived without their own
_Sfig_fit. °-[n a S'u_te, the i_divldual citizens do not enjoy
-t_-e'fnfall!l and absolutely, because they have made a partial
surrender of them to the sovereign.
:But the body of the
nation, the State, remains absolutely free and independent
_ith respec_ to all other men, and all other :Nations, as long
it has not voluntarily submitted to them_,,¢
aSAs men are subject to tl:e laws of na_lre,--amt
a_ their _ 5. To
_'union in civil society cannot have exempted them from the wh_tlaw_
obligation to observe those laws, since by that union they" natmns
ar_
subject.,
.' do not cease to be men,--the entire nation, whose common
/ will is but the result of the united wills of the citizens, remains sub'eet to the laws o nature, and i._bound to resnect
them m all her proceedings.
And since rizht arises fl'om ob\ ligation, as we have just observed (§ 3), t_"_e _'t]o_possesses
\ aTso the same rights which nature has conferred upon men in _ __
\order to enable them to perform their duties.
We must therefore apply to nations the rules of the law_ 6. In
of nature, in order to discover what their obligations are, and uhat the
what their ri__hts : consectuentlv, the law of Nations is ori in- lawof n_
.....
•
*
g
tions ,Jrlgl
ally no other than the law of Nature apphed to _atmns. hall- con
_t kS the application of a rule cannot be just and reason-_,_t[
able unless it be made in a manner suitable to the subject, we
are not to imagine that the law of nations is precisely and in
every case the same as the law of nature, with the difference
only of the subjects to which it is applied, so as to allow of
our substituting nations for individuals.
A state or civil society is a subject very different from an individual of the human race; from which circumstance, pursuant to the law of
nature itself, there result, in many cases, very different obligations and rights: since the same general rule, applied to two
subjects, cannot produce exactly the same decisions, when
the subjects are different ; and a particular rule which is per- [ lvii [
fectly just with respect to one subject, is not applicable to
another subject of a quite different nature.
There are
many cases, therefore, in which the law of Nature does
not decide between state and state in the same manner as
it would between man and man. We must therefore know
how to accommodate the application of it to different sub-".
jects ; and it is the art of thus applying it with a precision \,,
founded on right reason, that renders the law of Nations a
<.Aistinct science.(2)
(2) M. de Vattel then proceeds
to
state
the different heads
of international law, which has been varmusly
_tubdivided
by
other
writers.
The
tlearest
,tivlsmn is under two pnnelpal

heads-.-First,
the nat_tral law of natmns; and secondly, the posa_ve.
The
former
is that of God and our consclence, and consequently
Immutable,
and ought to be the baste of the peelIt2
I_
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PR_L_X-[ We call that the __'ecessar_/Law cf _'ati,_ns which con_ists_
_An1_s in the application of the law of nature to._
It is
7. ofDefiu__N'ecessarq
because nations are absolutelq bound to observe it
then
the
....... _
This law contains the precepts prescribed by the law of _ature
_w of na- to States, on whom that law is not les_ obligatory than on in
tions.

tlve laws of nations.
The pos_ti_
is
threefold;
First. the u_,lcer*al tolm,tarsi law or uutf,,rm loraet_¢e of natmn_
in general : secondly,
the
customary]
law ; and thirdly, the eonte_,t,onal law
or treaties.
(See 1 Chttty's
Commerc_al Law, 25 to 47.)--C.
The f,Alowing note of a former edlter l_ deservedly
ret._med.
The study of the science of the law
of natlon_
presupposes
an aequamN
ante w_th the ordmar_ la_ of nature,
of _lnch
human
individuals
are the
objects.
Nevertheless.
for the sake of
those
who have
net
systematically
stud_ed that law, at will not be am_ss
t_) g_ve m ttn_ place a general _dea of
it. The natural
law _s the sc*ence of
the laws _:f nat_re, of these laws which
nature
imposes
on mankind,
or to
which they are subject by the very cxreumstance
of thetr being men ; a sc_once, "_ho_-e first prlnc_ple is this axmm
of
incontestable
truth--_' The
-gr'e"_
_n_-_,_]-bvirrg
_ni]owed with m-_
tellect
and sentiment,
is h_ral
_." l_(]s_by the'des_r_
alone of that happ,hess. that we can bind a creature pussassed of the faculty of thought,
and
form the ttes of that obhgatmn
whtch
shall make htm submit
to any rule.
:Now, by studying the nature
of things,
and that of man m parucular,
we may
thence
deduce
the rules which
man
must follow m order to attain his great
end,--to
obtain the most perfect happmess of which he _s susceptible.
We
call those rules the natural
laws, or
the laws of nature.
They are certain,
they are sacred,
and obhgatory
on
every man possessed
of reason, rodependently
of every
other eonsiderathen than that of his nature, and even
though _re should suppose him totally
ignorant
of the existence
of a God.
But the subhme
consideration
of an
eternal, necessary,
infinite
Bemg,
the
author ol the umverse,
adds the most
lively energy to the law of nature, and
earmes _t t_) the highest degree of perfection.
That
necessary
Being
neeessarily unites
in h_mself all perfeethen : he is, therefore,
superlatavely
good, and dtsplays
h_s goodness
by
54

forrmng (reatures
suseeptable
of hap.
pme,s.
It l.- then h_ wish that hl_
creature _ should he a_- happy as is consi_tent with their nature
consequently,
It L_ his will that they _hould, in their
whole conduct. _ollow the rules _hlch
that same nature
lays down for them,
as the m,J_t cerh_m rt_ad to happlnes_
Thu_ the w_ll of the Creator perfectly
eomc_dc_ _th
the simple tnd_catmas
of nature,
and those two sources t,r_duemg the same law, umte m tbrmmg
the same obllgatmn
The whole reverts to the first great
end of man,
which is happiness.
It was to conduct hnn to that great
end that the
laws of nature were ordained'
_t _s irom
the desire of happiness
that h_s obhgat_en to observe
tho_e laws
a_ses.
There
is. therefore,
no man--wha_-'_
ever may be h_ _deas re_peetmg
the
omgm of the umverse--even
_f he had

_

the mtsfortune
to be an atheist--who
/
is not hound to obey the laws of na:/
tare.
They are necessary to the genehappmess
of mankind; and _hoever should reject them, whoever should
openly desptse
them. would
by such
conduct
alone declare h_mself an cuemy to the human race. and deserve to
be treated as such.
:Now. one of the
first truths whmh the study of man reveals to us, and which is a necessary
consequence
of hm nature, is, that ms state of lonely separatmn
from the"rest of hm species, he cannot attain
his great end--happiness:
and the .
reason is, that he was intended
to hve
in society
with h_s fellow-creatures.
Nature,
herself,
therefore,
has eatsbhshed
that society, whose great end
is the common advantage
of all lt_
members_
and the means of attaining
that end constitute
the rules that each
indtvidual
is bound to observe in hi_
whole conduct.
Such are the natural
laws of human
society.
Hawng thus
g_ven a general
_dea of them, which xs
sufficient
for any int. lhgent
reader,
and is developed
at _arge in several
valuable works, let us return to the partmular
object
of this treat_se.--:Not_
ed. A. D. 1797.
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dividuals, since states are composed of men, their resolutions _,,_,,,_,
are taken by men, and the law of nature is binding on all- ._AR,ES.
m_n, under whatever r_ation they act. Thib is tilt, law
-_-IiY__ Grotms, ai_d- those who follow him, call the lnternal
1_u' of _'ations, on account of its being obligatory (n_"Tlat_t,ns
Tn point of conscience.(3) Several writers term it the _arural law of _h_ations.
j_ih-c-6 th_refor-e-t]_e necessary law of nations consists in the _.s. It is
application of the law of nature to states,--which
la_ is ira-,mmutable
mutable, as being founded on the nature of things, and particularly on the nature of man,--it follows that the _,a,
ecessamd
law of nations is immutable.f
/_Vhence, as this law is imm*"
utable, and the obligations that _ 9. l_auoas
•' arise from it necessary and indispensable, nations can neither canmake
make any ehan_es in it by their conventions, di_,pense with it nochange
m their own conduct, nor reciprocally release each other irom a_sr_nso
the observance of itS
w,th the oh.
- _-_This !s the principle by which we may distinguish lau:fulh_,u_ns
conventmns or treaUes from those that arc not lawful, and arisingfrom ,
innocent and rational customs from those that are unjust or_t"
eensurable_
There are things, just in themselves, and allowed by the
necessary law of nations, on which states may mutually agree
with each other, and which they may consecrate and enforce
by their manners and customs. There are others of an in- [ lix ]
d_fferent nature, respecting which, it rests at the option of
nations to make in their treaties whatever agreements they
please, or to introduce whatever custom or practice they
think proper. But every treaty, every custom, which contravenes the injunctions or prohibition_ of the _hSve._sary law
of nations is unlawful.
It will appear, however, in the sequel,
that it is only by the Internal law, by the taw of Consdence,
such conventions or treaties are always condemned as unlawful, and that, for reasons which shall be given in their proper place, they are nevertheless often vahd by the external
law. :Nations being free and in_lependent, though the con-WU_ctof one of them be illegal and condemnable by the laws
of conscience, the others are bound to acquiesce in it, when
it does not infringe upon their perfect rights.
The liberty
of that nation would not remain entire, if the others were to
arrogate to themselves the right of inspecting and regulating
her actions; an assumption on their part, that would be contrary to the law of nature, which declares every nation free
and independent of all the others../
/SMan is so formed by nature, t_at he cannot supply all his _ 10. s,_
own wants, but necessarily stands in need of the intercour_e elety estaand assistance of his fellow-creatures, whether for his imme-bhohed
by
nattll'e
(3) See
M_ckmtosh,

this
position
illustrated,
Din. 7; 1 Chitty's
Corn-

mercml
_C.

Law, 28, and

n. (4

poet,
55

-- between all
Ix. mankind.
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diate preservation,
or for the sake of perfecting
his nature,
and enjoying
such a life as is suitable to a rational
being.
This is sufficiently
proved by experience.
We have instances of persons, who, having grown up to manhood among
the bears of the forest, enjoyed not the use of speech or of
reason, but were, like the brute beasts, possessed only of sensitive faculties.
We see moreover that nature has refused to
bestow on men the same stren_h
and natural weapons of defence with which she has furnished other animals--having,
ill
lieu of those advantages,
endowed mankind with the faculties
of speech and reason, or at least a capability
of acquiring
them by an intercourse
with their fellow-creatures.
Speech
enables them to communicate
with each other, to give each
other mutual assistance,
to perfect their reason and kno_.
ledge ; and having thus become intc!ligent,
they find a tho_.
sand methods of preserving
themselves,
and sup.p_l ing their
wants.
_Each indlv]dtia]_ mord6ver,-1-'-s" 1-_t'im_ately
" -'--'-'_o1-1s
consclthat--f_ie-_an neither live happily nor improve his nature without the intercourse
and assistance
of others. ¢ _'_-nce,'-t'tiei:e:
__aat_re
has -t-busr f6_med _-rfi_,/nklnd:]t is a convincing

[ lx ]

proof of her intention
that they should communicate
wit_,
: and mutually aid and assist each other.
_.._
/"_-I-cuce is deduced the estaM[s_/v_-n}_oI ' natural society amon_
./men.
__.general
law oft
society is, that cacti indivZdual should do for the others everff _7_in_hich
their _eeessitics
recluire, and which he can perform without neglecting the duty
that he owes to himself:
(4)a law which all men must observe
in order to live in a manner
consonant to their nature, and
conformable
to the views of their common Creator,_a
law
which our own safety, our happiness,
our dearest
interests,
ought to render sacred to every one of us.
Such is the general obligation
that hinds us to the observance
of our duties:
let us fulfil them with care, if we would wisely endeavour to
promote our own advantage.(5_
(4) Ante, lwi. n. (2),post, lx. n (4).
(5)
See the same
position,
pea,
13, and pc*t, chap ix. _ 2 and 88.
The natural, or primary law, is that
of God and our conscience,
the law

whether the precise acts required
of
him be or be not such as their own
municipal
law will enforcel
just so a
Irate, m its relations with ether states,
is bound
to conduct
herself
in the

which enjoins us to do good to our
neighbour, whether in literal strictness
he may have a perfect rtght to demand
such treatment
from us or not.
This
is a 1._w that oucjht to be as strong m
obhga*_lon as the most dtstmct
and
posture
rule. though
it may not alwa) s be capable of the same precise
detlmUon,
nor consequently
may allow the same remedies to enforce its observance
As an individual
is bound
by the law of nature
to deal honourably and truly with other mdiwduals,

spirit of justme, benevolence,
and good
faith, even though there b_ _o positive
rules of mternatmnal
law, by the lotter of whmh she may be actually trod
down
The same rules
of morahty
whmh hold together
men in families,
and which form famihss into a eommonwealth,
also hnk together
several
commonwealths
as
members
of the
great society
of mankind.
Commonwealths, as well as private men. arc
liable to injury, and capable of beneht
from each other;
it is therefore their

OF THE LAW OF NATIONS.
It is easy to conceive what exalted felicity the world would
enjoy, were all men willing to observe the rule that we have
just laid down.
On the contrary, if each man wholly and
immediately
directs all his thoughts to his own interest, if he
does nothing for the sake of other men, the whole human race
together will be immersed in the deepest wretchedness.
Let
us therefore
endeavour to promote the general happiness of
mankind : all mankind, in return, _'ill endeavour to promote
ours, and thus we shall establish our felicity on the most solid
foundations.

iX
Pn_L_1santos.

:/The universal
societ_.p_f the human race being an institu-_ 11. Xnd
:tio'no_--naturehel;se]i_z that]s_5_,
a necessary consequence between
..oo_ tl_e nature
of man_--alI
mefi_ m whatever
statmns they
are"_pl_e_l_"are bound to'_c_t_vate it, and to dz'sel_arge its
_._
They cannot liberate themselves from the obligation
by any convention, by any private association.
When, therefore, they unite in civil society for the purpose of forming a
separate state or nation, they may indeed enter into particular engagements
towards
those with whom they associate
themselves;
but they remain still bound to the performance
of their duties towards the rest of mankind.
Ail the difference consists in this, that having agreed to act in common,
and having resigned their rights and submitted their will to
the body of the society, in every thing that concerns their
common welfare, it thenceforward
belongs to that body, that
state, and its rulers3 to fulfil the duties of humanity towards
[ lxi ]
s_ngers,
in every thing that no longer depends on the
liberty of in_Iividuals;
and it is the state more particularly
that is to perform those duties towards other states.
We have
already seen, (§ 5), ttLat men united in society remain subject
hthe
obligations
imposed upon them by human nature_/
at society 1 considered
as a moral nerson_ _ince nossessed
_Of an understand_n
volition _n4_ _
ecuh'ar-to itself, "
/_
Obliged to live on the same terms with btfler sod_:'.,
_ ties or states, as individual
man was obliged, before those ;
establishments,
to live with other men_ that is to say, accord./
mg to the laws of the natural
society established
among the
human race, with the difference only of such exceptions
as
may arise from the different nature of the subjects./

duty to reverence,to practise,and to
enforce, those rules of justice which
control and restrain injury, which
regulate and augment benefit, which
preservecivilized states in a tolerable
¢onditmnof securityfrom wrong, and
which, if they could be generally
_beyed, would establish,and permanently maintain, the well-beingof the
universalcommonwealthof the human
race. (See Observationsin 1 Ch_t8

ty's CommercialLaw, _8; Msckintosh, Disc. 7; Peake's Rep. 116; 2
Hen.Bla. 259; and see_ante, _ 7 ; and
see extract from Mr. Pitt's celebrated
speech on concluding the commercial
treaty between Great Britain and
France in A.n. 1786,and m whichhe
powerfullyrefuted the doctrineof natlonaland hereditary
antipathy
between
Englandand France,point,bookii. chap.
ii. _ 2], p. 144._C.
_7
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they should
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society establishe]
between "_
lend each other mutual as- /

object of \
thL. soc_ety of antao=s,

,

slstance,
in order to attain
perfection
themselves,
and to j
render their condition as perfect as possibles--and
since nations, considered as so many free persons living together in
a state of nature, are bound to cultivate
human society with
each other,--_f
_._aocjgty
_stablisl_ed b_.'_
/ ._ar_ihetween
all nations is also the interchange
o _rm_nutual
-\
(__._.
_eJ_r.Qw_n imprg?ement_ and that of t'helr
-_--'J con

is. l_,rst ...T.j__firsLggneral
law that we discover in the very object
general ob- of the society of n_ioiis, is that each individual
nation is
hgau,,n--to
every thin[/in her power to the happiness
benefit
other _bound to contribute
n_t.... hu_'and perfection
of all t/re others.*
.......
not to p_e-'_" "]_ut the duties that we owe to_our-se-lves being unquestionjudme itself, ably paramount
to those we owe to others,--a
nation owes
herself
in the first instance, and in preference
to all other
nations, to do every thing she can to promote her own hap14. Ex- piness and perfection.
(I say, every thing she can, not only
planar,on in a physical
but in a moral sense,--that
is, every thing
of this ob- that she can do lawfully,
and consistently with justice a_d
_erv_t_on. honour.)
When, therefore,
she cannot contribute
to the welfare of another nation without doing an essential
injury in
[ lxii ] herself, her obligation ceases on that particular
occasion, and
she is considered
as lying under a disability to perform the
office in question. (6)
_15. The " Nations
being free and independent
of each other, in the
secondgo- same manner as men are naturally free and independent,
the
neral
law
2second_eneral
law
of
their
society
is,
that
each
nation
should
is the libcr"-_. "_'•
.
.
•
"_y a nd inbe left
,n the peaceable en3oyment of t]tat. hberty whwh
s}Le
•
.
_ __ _n.
dependcnceLberets from nature.
The natural socmty of natmns canno-bT
of nations, su])sist, unless the natural
rights of each be duly respected.
No nation is willing to renounce her liberty ; she will rather
break off all commerce with those states that should attempt
to infringe upon it.
_16. Effect As a consequence
of that liberty and independence,
it exf that liber-cluslv'-*-el-vbelongs to each nation to form he.,r.o_n .judgment o-'f "
tr.
_t
her conscience prescribes to_her,--of
wha'-t _n'e'-can--_r
cannot ilo,---:of what it is proper or improper for her to do : and

• Xenophon points out the true teason of this first of all duties, and nets,blishes its necessity,
in the following
words :_" If we see a man who is uniformly eager to parsuo his own prlrate advantage,
without regard to the
rules of honour or the duties of friendsh_p, why enould we in any emergency think of sparing him?"
.Note
edit. A. D. 1797.
See modern authorities .n support of that positaon, apse wiv.
58

n. (I), Ix. n. (5); Be k ii. chap. ii. _ 21,
p. 144 post,--C.
(6} Puifendorf, b. Iii. e. 3, s. 6, p. 29,
writes clearly and decidedly
on this
important subjcet;--he
observes "The
law of humanity doe_ not seem to oblige
us to grant
passage
to ally other
goods, except such as are absolutely
necessary
fnT the
support of their
life to whom they are thus conveyed.'
_C.
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of course it rests solely with her to examine and determine PRELn,! f whether she canperform any oJficefor another nation u,itlwut _A_a.
' neflle_ting the duty which she owes to herself. In :ill cases, '
therefore, in which a nation has the right of judging what
her duty requires, no other natron can compel her to act in
such or such particular manner: for any attempt at such
compulsion would be an infringement on tile liberty of nations.
We have no right to use constraint against a free person, except in those cases where such person is bound to perform
some particular thing for us, and for some particular reason
which does not depend on his judgment,_in
those eases, in
short, where we have __l_im.
Ill order perfectly to understand this, it is necessary to ob- _ 1_. D_serve, that the obhgation, and the right which corresponds tween
tmetmns
beinter.
to or is derived from it, are distinguished into external anu ha! and exinternal.
The obligation is internal, as it binds the eon-ter_,a, perscience, and is deduced from the rules of our duty • it is ex- f,_t_d _mternal, as it is considered relatively to other mcn, and pro-perfect
gatlons obhand
duces some right between them. The internal obligation iS nghts.
always the same m its nature, though it varies in degree ; but
the external obligation is divided into perfect and imperfect ;
agd the right that results from it is also perfect or imperfect. ._
'
The avelfect r_lht is that which is accompanied by the rig_
q£ _ompelling those who refuse to fulfil the correspondent oblization ; the imperfect right is unaccompanied hv that right
o_ compulslo'--n-]"TheTer]ect obbgation as that wh'ich gives to [ lxiii ]
the opposite party t_e-_Z_y_t--6f compulsion; the _mperfect
gives him only a right to ask.
"
/-'_
.j_Tt
is now easy to conceive why the right is always imperfect, when the correspondent obligation depends on the judgment of the party ir_ whose breast it exists; for if, in such a
case, we had a right to compel him, he would no longer enjoy
the freedom of determination respecting the conduct he is to
pursue in order to obey the dictates of his own conscience.
Our obligation is always imperfect with respect to other
people, while we possess the liberty of judging how we are
_o act:
and we retain that liberty on all oecasmns where we
ht to be free.
ince men are naturally equal, and a perfect equality pre-_ is. Eq_.
/
vails in their rights and obligations, as equally¢ proceeding ity
tlons.of n_from nature'_Nations
composed of men, and considered as
sc many free persons living together in a state of nature, are
naturally equal, and inherit from nature the same obhgations
and rights.
Power or weakness does not in this respect produce any difference. A dwarf is as much a man as a giant;
a small republic is no less a sovereign state than the mos_
powerful kingdom.
.- "By
a necessary_ consequence
of that equality, whatever is _19.
E_
¢_
-•
•
of that
lawful for one natron is equally lawful
for
any
other;
and
..
•
.
equan_y.
whatever is unjustifiable in the one ts equally so m the other.
_9
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_,_rA nation then is mistress
of her own actions so long as
_'_'_"_ they do not affect the proper and perfect rights of any other
_ 2o Each nation--so
long as she is only internally bound, and does not
oat....
sof lie under any external and perfect obligation.
If she makes
alls_ress
he_own a¢ an ill use of _ her liberty, she is guilty of a breach of duty ;
tlonswhen but _ther nations are bound to acquiesce
in her conduct,
they d.... L since_the_ have no right to dictate to her.
_ffcetthe
_nce
natlons are free_ independent,
anflequal--and
since
i'_rf_et
e'aSh P ossesses t_e r'_g_t of]ud g_'n g , •acdora_n_t-Tie_
_d_i
r,g_tsof
g
•
other°.
5Khe_ conscience, what conduct she is to pursue m ord_ to
Fulfil her dutj.e.s,; the effect of the whole is, to produce:-at
[east"externai'lv * and in the eyes of mankind,
a perfee¢
(_at2L
roil Foun,
of
•_h¢.,._t_n- equality of rights between nations, in the administration
of
tary law o: their affairs and the pursuit
of their pretensions,
without reoations.(
gard to the intrinsic justice of their conduct, of which others
have no right to form a definitive judgment ; so that whatever may be done by any one nation may be done by any
[ lxiv
other;
and they ought, in human society, to be considered_/
as possessing equal rights.
"-"Each nation in fact "n_nt_'_h'e
has justice on her
side in every dispute that happens to arise ; and it does not
belong to either of the parties interested,
or to other nations,
to pronounce
a judgment
on the contested
question.
The
party who is in the wrong is guilty of a crime against
her
own conscience ; but as there exists a possibility that she may
perhaps
have justice
on her side, we cannot accuse her of
violating the laws of society.
It is therefore
necessary,
on many occasions, that nations
should suffer certain things to be done, though in their own
hature unjust and condemnable,
because they cannot oppose
them by open force, without wolating
the liberty of some
particular
state, and destroying
the foundations
of their
natural society.
And since they are bound to cultivate that
society, it is of course presumed
that all nations have consented to the principle we have just established.
The rules
that are deduced from it constitute what Monsieur Wolf calls
"the voluntary
law of nations ;" and there is no reason why
we should not use the same term, although
we thought it
necessary to deviate from that great man in our manner of
establishing
the foundation
of that law. (7)
(7) The natural primary or internal
law of natmns which is thus binding
in eonsemnce,and immutable,it must
be admitted,is meretkeory,until it has
been assentedto by a state as binding
on her: but besides that law of conscience,which, until so assented to, is
imperfect,there is what is termedthe
_#_ftt'_
or secondary
law of nations,and
whmhis th_ecf_ld/first, the universal
00

voluntarylaw, or those ruleswhich are
consideredto have becomelaw by the
uuifor_ pract,ee of natmnsin ge_era_
and by the manifestutility of the rules
themselves;_oadly,
the customary
law, or that whmh, from motives of
convenience,has by tacit but imphed
affree_ prevailed,not generally mdeed among all natmns,nor with so
paramountutility as to become _tl_r-

.
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The laws of natural society are of such importance to the rnF.L,_,safety of all states, that, if the custom once prevailed of _ARt_.S.
u'ampling them under foot, no nation could flatter herself _of 22.
Right
nations
with the hope of preserving her national existence, and on-against the
joying domestic tranquillity, however attentive to pursuemfra_tors
every measure dictated by the most consummate prudence, of the law
justice, and moderation.*
Now all men and all states have°f naUons.
a perfect right to those things that are necessary for their
preservation, since that right corresponds to an indispensa-Right of d_
ble obligation.
All nations have therefore a right to resort clarmgwar.
to forcible means for the purpose of repressing any one particular nation who openly violates the laws of the society
which Nature has established between them, or who directly
attacks the welfare and safety of that society.
But care must be taken not to extend that right to the_ 23. Me_
pr,e_udice of the liberty of nations.
They are all free and sureof thM
independent, but bound to observe the laws of that societyriga_
which Nature has established between them; and so far
bound, that, when any of them violates those laws, the others
lmye a right to repress her. m2he conduct of each nation, [ lxv ]
therefore, is no fro'thor subject to the control of the othera,_.than as the interests of natural society are concerned.
The
general an(t common right of nations over the conduct of any
sovereign state is only commensurate to the object of that
society which exists between them.

.

tion of universal
vol,ntary
law, but
enough to have acquired a Frescriptive
obhgatmn
among
certain
states,
so
lituated as to be mutually benefited by
it, us the customary
law prevailing
among different nations in the whale
filbery, and illustrated
by the decision
lit Fenmugs v. Lord Grenml[e, 1 Taunt.
Bop. 241, 248, upon the division of the
p_ofits arising from a whale when killed
by the crews of several
boats;
and
thirdly, the conve_tional
law, or that
whmb is agreed between particular states
by express treaties, a law binding only
upn
the parsecs among whom such
treaties are in force.
See 1 Chitty's
Commercial
Law, 28, 29, and see post,
27, p. fir.
In the case of the ship, Fled Oycn,
i Rob. Rep. 115, Sir Wdliam gcott oheerved_ "A great part of the law of
nations etande on the usage a,u/Ffavt_ce of uati,_.s, and o, no other foum_t/on : it is introduced, indeed, by geno.
ral prinmplse, but it travels with those
general principles only to a certain extent; and if it stop_ there_ yon are
not at hb_,rty to go fro'thor and to say,
that mere general
spoculataons would

bear you out in a further progress;
thus, for instance,
on mere general
principles, it is lawful to destroy your
enemy, and mere
gone-el
principles
make no great differon_,e as to the
manner by whxch this is to be effccted ;
but the conventmnal
law of mankindt
whtch is evidenced
in their praetlcej
does make a dtstmctmn,
and allows
some and prohibits other modes of destrnetmn;
and a belligerent
is bound
to confine
himself
to those
modes
which the common practlce
of mankind
has employed, and to relinquish "those
which
the
same
praetwe
has
not
brought within the ordinary exercise
of war t however sanctioned by its prmeiples and purposes :" so it has ever
been the practice of nations to bring
vessels captured by them into their own
ports, and to condemn th._m as prize in
tke/r o_z Admiralty Com_s; and therefore a sentence of condemnation in the
.curtal
country would be illegal and
void.
/b/d.--C.
• Etenim
sl lneo portubaro
ornnlA
e$ permiscere volumus_ retain vltam,
perlculosam,
inaidiosam,
infestamqae
reddemne.
Cicero in Verr. iL 15.
F
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_R_.Lr.,The se_ aral engagements
into which nations
may enter
NA_,RS. produce
a new kind of law of nations, called Conve'ntional,
_24 co,,- or of Treaties.
As it is evident that a treaty binds none
I_lw of ua_ent,o,,at
but the contracting
parties, the conventional
law of nations
tit,us,or lawiS not a universal but a particular law.
All that can be done
of treaties,
on this subject, in a treatise on the Law of Nations, is to lay
down those general rules which nations are bound to observe
with respect to their treaties.
A minute detail of the various
agreements
made between
particular
nations, and of the
rights and obligations thence resulting, is matter of fact, and
belongs to the province of history.
25. CusCertain maxims and c_toms,
consecrated
by long use, and
tomary law observed
by nations in their mutual intercourse
with each
of uauon_, other as a kind of law, form the C_stomary Law of Nations,
or the Custom of Nations. (8) This law is founded on a tacit
consent, or, if you please, on a tacit convention of the nations,
that observe it towards each other.
Whence it appears that
it is not obligatory except on those nations who have adopted
it, and that it is not universal, any more than the conventional law.
The same remark, therefore,
is equally applica
ble to this customary law, viz. that a minute detail of its par
tieulars does not belong to a systematic
treatise on the law
of nations, but that we must content ourselves with giving a
general
theory of it ; that is to say, the rules which are to
be observed in it, as well with a view to its effects, as to its
substance:
and with respect
to the latter, those rules will
serve to distinguish
lawful and innocent customs from those
that are unjust and unlawful.
26. Oen¢- When a custom or usage is generally
established,
either
ral rate re- between
all the civilized nations in the world, or only between
spectmg
that law.
those of a certain continent,
as of Europe, for example, or
between those who have a more frequent
intercourse
with
each other;
if that custom is in its own nature indifferent,
[ lxvi " and much more, if it be useful and reasonable, it becomes obligatory on all the nations in question, who are considered
as having given their consent to it, and are bound to observe
it towards each other, as long as they have not expressly declared their resolution of not observing
it in future. (9) :But
if that custom contains any thing unjust or unlawful, it is
not obligatory ; on the contrary,
every nation is bound to relinquish
it, since nothing
can oblige or authorize
her to
violate the law of nature.
(8) From the authorities
cited
in
BeheSt v. Ptpon, Knapp's
Rep. 67, it
6corns, that most natmns agree, that
twenty years' uninterrupted
umge (for
trinity years is evidence a_ well of public and general custom* or practices as
of private rights) is sufficient to sustain
the same.--C.
_2

(9) As to th_s positron, see further_
Marten's
L. N. 356, and Fennl,t_ds v.
Lord Grenv/1/e, 1 Taunton's
Rep. 248.
There must be a reasonable notification,
in point of time, of the intention not to
be bound by the customary law.
/bid.
and 1 Chitty's Crimimd Law 29, $5, 92.
_C.
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These three
kinds of law of nations, the Voluntary,
the
Couce_tio_ml,
and tile Customary,
together
constitute
the
Positb,e JLaw of Nations.(lO)
For they* all proceed from
the will of Nations ; the Voluntary
from their presum_d con....
8_ent, the Conve_tional
_-_
an express
consent, and the
C_
_ustomaru frora tacit consent;
and as there can be no other
o_f-_educing any law from the will oF nations, there are
only these three kinds of Positive Law of Nations.
We shall be careful to distinguish
them from the Natural
or ._'eeessarg law of nations, without, however,
treating
of
them separately.
:But after having, under each individual
head of our subject, _stablished what the 2Veccssary law prescribes, we shall immediately
add how and why the decisions
of that law must be modified by the F'oluntary law ; or (which
amounts to the same thing in other terms) we shall explain
how, in consequence
of the liberty of nations, and pursuant
to the rules of their natural society, the external law which
they are to observe towards each other differs in certain instances from the maxims of the Internal
law, which nevertheless remains always obligatory in point of conscience.
As
to the rights introduced
by Treaties or by Custom, there is
no room to apprehend
that any one will confound them with
the Natural
law of nations.
They form that species of law
of nations which authors have distinguished
by the name of
Arbitrary.
To furnish the reader beforehand
with a general direction
respecting
the distinction
between
the _Teeessary and the
I_oluntary law, let us here observe, that,
as the 2Vecessaru
•
.
_
law is always obligatory
on the conscience, a nation ought
never to lose sight of it in deliberating
on the line of conduct
she is'to pursue in order to fulfil her duty;
hut when there
is question
of examining
what she may demand of other
states, she must consult the Voluntary
law, whose maxims
are devoted to the safety and advantage
of the universal
society of mankind.
(10) See Division

,/

of Laws of Nations,

amte, lvil. n. (2).---C.
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BOOK 1.
OF NATIONS

CONSIDERED

IN THEI_ISELVES.

CHAP.
or

NATIONS

OR

I.
STATES.(10)

SOVEREIGN

of this work, a body politic,

or a society

of men united

to-state and of
soveretgnty

for the or
purpose
ofis, promoting
their
ann _(10)
] gether
A NATION
a state
as strength.
has been
saidmutual
at the safety
beginning
1. of th. J
advantage
by their
combined
From the very design that induces a number of men to form
a society which has its common interests, and which is to act
in concert, it is necessary that there should be established a
_Public Authority,
to order and direct what is to be done by
each in relation to the end of the association.
This political
authority is the 8overe_nty;
and he or they who are invested with it are the _overeign.(lO)
It is evident, that, by the very act of the civil or political _ 2. The
association,
each citizen subjects himself to the authority of authorityof
the entire body, in every thing that relates to the common the
body
politic
over
welfare.
The authority of all over each member, therefore, the mereessentially
belongs to the body politic, or state; but the ex-b_u.
ercise of that authority may be placed in different hands, according as the society may have ordained.
[ 2 ]
If the body of the nation keep in its own hands the era- several
_ 3. of _hc
pire, or the right
to. command,
it is a Popular
government,
a ....
._ •
.
.
. .
KIIIU80l
_'0*
Democracy ; ff it intrust it to a certazn number of c_tzzens, vernment.
to a senate, it establishes
an Aristocratic
republic;
finally,
if it confide the government
to a single person, the state becomes a Monarchy.(ll.)
These three kinds of government
may be variously cornbided and modified.
We shall not here enter into the paring
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iooz L ticulars ; this subject belonging to the tmblie unlver_al law :*
caAP..L for the object of the present work, it is sufficient to establish
the general principles necessary for the decision of those dis
putes that may arise between nations.
.
4. What Every nation that governs itself, under what form soever,
cove- without dependence on any foreign power, is a Sovereign
reignstates.8tare. Its rights are naturally the same as those of any other
state.
Such are the moral persons who live together in a
natural society, subject to the ]aw of nations. To give a nation a right to make an immediate figure in this grand society,
it is sufficient that it be really sovereign and independent,
that is, that it govern itself by its own authority and laws.
5. of
We ought, therefore, to account as sovereign states those
statesboundwhich have united themselves to another more powerful_ by
by unequal an unequal alliance, in which, as Aristotle says, to the more
_hanee.
powerful is given more honour, and to the weaker, more assistance.
The conditions of those unequal alliances may be infinitely
varied.
But whatever they are, provided the inferior ally
reserve to itself the sovereignty, or the right of governing its
own body, it ought to be considered as an independent state,
that keeps up an intercourse with others under the authoritof the law of nations.
._ 6. Orby
Consequently a weak state, which, in order to provide for
ntiee of its safety, places itself under the protection of a more power_i_¢°t_°ti°n" ful one, and engages, in return, to perform several offices
[ 3 ] equivalent to that protection, without however divesting itself
of the right of government and sovereignty,--that
state, 1
say, does not, on this account, cease to rank amon_ the sovereigns who acknowledge no other law than that of nations. (12)
Nor shall we examine which of minlshed through your fault." "True."
those different kinds of government is replied the king: "I shall leave them
the best. It will be sufficient to say a smaller portion of it; but it will
in general, that the monarchical form rest upon a firmer basis." The Laceappears preferable to every other, pro- dsemonians, during a certain period,
vialed the power of the sovereign be had two chiefs to whom they very _mlimited, and not abeolute,---qui [prin- properly gave the title of kings. They
e_patas] turn demure regius est, si in- were magistrates, who possessed a very
tra modesti_ et medmcritatis fines se limited power, and whom it was not
contineat, excessu petestatis, quam ira- unusual to cite before the tribunal of
prudentes in dies augere satagnnt_ justioe,--to
arrest,--to condemn t_
minmtur,

penitusque

eorrumpitur,

Nos

death._Sweden

act_

with

less

1repro

stulti, majoris, potentise specie deeepti, priety in continuing te bestow on her
dilabimur m contrarmm, non satis chief the title of king, although she has
eonsiderantes earn c_emum tutam esse circumscribed his power within very
potentiam qase vlribus modum impeuit, narrow bounds. He shares not hi_
The maxim has both truth and wisdom authority with a colleague,--he is
on its side. The author here quotes heredatary,---and the state has, _om
the saying of Theopempus, king of time immemorial, borne the tatle of a
Sparta, who, returLing to his house kmgdom.--Edit. A. v. 1797.
midst the acclamations of the peo(12) This and other rules re_peeb
pie, after the estabhshment of the ing smaller states sometimes form the
Rphori--"You will leave to your ehil- subject of oonsideratlon even in the
(said his wife) an a_thority di- Munieilml Courts. In Came of a re.
M

SOVEREIGN
STATES.
There occurs no greater difficulty with respect to tributary
ZDOX
L
States; for though the payment of tribute to a foreign power- chAP.L
does in some degree diminish the dignity of those states, from _ 7. of
its being a confession of their weakness,--yet it suffers their tributary
state&
sovereignty to subsist entire.
The custom of paying tribute
was formerly very common,--the weaker by that means purchasing.of their more powerful neighbour an exemption from
oppresszon, or at that price securing his protection, without
ceasing to be sovereigns•
The Germanic nations introduced another custom--that_ s. of
of requiring homage from a state either vanquished, or too feudatory
weak to make resistance.
Sometimes even, a prince has stat_"
given sovereignties in fee, and sovereigns have voluntarily
rendered themselves feudatories to others.
When the homage leaves independency and sovereign authority in the administration of the state, and only means
certain duties to the lord of the fee, or even a mere honorary
acknowledgment, it does not prevent the state or the feudatory prince being strictly sovereign.
The king of Naples
pays homage for his kingdom to the pope, and is nevertheless
reckoned among the principal sovereigns of Europe.
Two sovereign states may also be subject to the same_9, oftn
prince, without any dependence on each other, and each may stat_,_a_).....
_
3ect
to the
retain all zts rights as a free and sovereign state•
The king same prmce.
•
.
of Prussia is sovereign prince of Neufchatel m Switzerland,
without that principality being in any manner united to his
other dominions; so that the people of Neufchate], in virtue
of their franchises, may serve a foreign power at war with
the king of Prussia, provided that the war be not on account
of that principality.
Finally, several sovereign and independent states may_ 10. of
unite themselves together by a perpetual confederacy, with-8taresfor_out ceasing to be, each individually, a perfect state. They inga federal
will together constitute a federal republic: their joint de-republic"
liberations will not impair the sovereignty of each member,
though they may, in certain respects, put some restraint on
the exercise of it, in virtue of voluntary engagements. A person does not cease to be free and independent, when he is obliged
to fulfil engagements which he has voluntarily contracted.
Such were formerly the cities of Greece ; such are at present
the Seven United Provinces of the Netherlands,(13) and such
the members of the Helvetic body.
voltedcolony,or partof a parentor Thempso_
v. Pewit, 2 Sire•Rep.202;
principalstate,no subjectof another Yrlsarrlv. C/cravat,
2 Car.& P. 223;
state canlegaUymakea eontraetwithI1 B. Moore,308; 3 Brag.432; and
it or assistthe camewithoutleaveof po_.---42.{TheUnitedStateav.Patmer,
his own government,
beforeits sepa- 3 Wheat.010. See Cqwrv/ot
v. Fens*at,
rate independencehas been reeog- 3 Binn.252.}
rasedby his own government.Jones (13) Of oourse,the words"at prey. GamindelR/o. I Turn.&Russ.297; _" refer only to the time when
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But a people that has passed under the dominion of _n.
esAP. L other is no longer a state, and can no longer avail itself directly
11. of a of the law of nations.
Such were the nations and kingdoms
state
that
which
the
Romans
rendered
subject to their empire; the
has passed
under the generality
even of those whom they honoured with the name
domlmonof of friends and allies no longer formed real states.
Within
_other.
themselves they were governed by their own laws and magis[ 4 ] trates ; but without, they were in every thing obliged to follow
the orders of Rome; they dared not of themselves
either to
make war or contract alliances ; and could not treat with
nations.
12. The
The law of nations is the. law of sovereigns ; free and inde_bjsc_ of pendent states are moral, persons, whose rights and _bligation_
m_ treatise,we are to establish in this treatise.

CHAP.
CxAP. n.
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THE DUTIES
ITSELF.

OF A NATION

TOWARDR

18. A ha- IF the rights of a nation spring from its obligations, it is
principally from those that relate to itself.
It will further
_eably to appear, that its duties towards others depend very much on
tts nature, its duties towards itself, as the former are to be regulated
(14)
and measured by the latter.
As we are then to treat of the
obligations
and rights of nations, an attention to order requires that we should begin by establishing what each nation
owes to itself.
The general and fundamental rule of our duties towards
ourselves is, that every moral being ought to live in a manner
conformable to his nature, naturoe convenlenter
vi_re.(14)
A nation is a being determined
by its essential attributes,
that has its own nature, and can act in conformity to it.
There are then actions of a nation as such, wherein it is concerned in its national character, and which are either suitable
nonactought
tO
a-

Cartel
wrote, s_d it is unneeesmuT
to
mention otherwise than thus ourserily
the notorieus recent changes.--C,
(14) If to
particularize
may
be
allowed, we may instance
Great Brirein.
Comparatively,
with regard to
dimensions,
it would be but an iusignificant state ; but with regard to its
insular situation and excellent
ports,
and its proximity to Europe, and above
all the singularly manly, brave, and
adventurous
character of its natives,
it has been capable of acquiring and

m

has acquired
powers far beyond its
diminutive
extent.
Thele being esteblished_ it becomes the duty of such
n state, and of those exercising
the
powers of government, to cultivate and
improve these natural sdvantagse ; and
in that
view the ancient exc_,usive
navigation
system_ constituting
Englaud the carrier of Europe end the
world, were highly laudable ; and i,t is
to be hoped that a return of the systena,
injudiciously
abandoned,
will ere long
take plaus.--C.
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or opposite t) _hat constitutes it a nation ; so that it is not _oo, L
matter of indifference whether it performs some of those cs_. n.
actions, and omits others• In this respect, the Law of Nature
prescribes it certain duties. We shall see, in this first book,
what conduct a nation ought to observe, in order that it may
not be wanting to itself. But we shall first sketch out a
general idea of this subject.
He who no longer exists can have no duties to perform : and _ 14. o_
a moral being is charged with obligations to hlm_elf, only with thepre_r.....
cr
a vmw
to
his nerfeetlon
happiness-- :_for
ve .and to vatlon
_ ..and
_--------_ and
.....
. to pres
.
perlectlon
•_ p_t_re,
is the sum of all his dutms to hlmselLof a natio-I ---T_e vreservatzon 6Fa nation consists m the duration of the
i
j___._litica'l association b_vwhach it is formed.
If a period is
put to tYa_sassociation, the nation or state no longer subsists,
though the individuals that composed it still exist.
The perfection of a nation is found in what renders it
capable of obtaining the end of civil society ; and a nation is
in a perfect state, when nothing necessary is wanting to arrive
at that end. We know that the perfection of a thing consists, generally, in the perfect agreement of all its constituent
parts to tend to the same end. A nation being a multitude
of men united together in civil society_if in that multitude
all conspire to attain the end proposed in forming a civil
society, the nation is perfect; and it is more or less so,
according as it approaches more or"less to that perfect agree- [ 5 ]
ment. In the same manner its external state will be more
or less perfect, according as i_ concurs with the interior perf_the
nation.
:_T-he end/--or_object of civil society is to procure for the_15, wh.t
citizens whatever they stand in need of for the necessities, is the endof
the conveniences, the accommodation of life, and, in general, ¢_,1eoei_y.
whatever constitutes happiness,--with the peaceful possession
of property, a method of obtaining justice with security, and,
flnally_ a mutual defence against all external violence.
, _ is nb_ _/t_2f_t'6r/n-_'-_s-VTd_a--6f-_he _erfeetion of a !
state or nation:
every thing in it must conspire to promote [
:3he ends we have pom'-'-_td_[_out-:
....
" -"l'n:i_e
act ot_'assb_c_ation,by virtue of which a multitude _ 1_. A=,.
of men form together a state or nation, each individual has tlonis mxler
entered into engagements with all, to promote the general an obng_welfare; and all have entered into engagements with each serve_U_lt:
individual, to facilitate for him the means of supplying his
necessities, and to protect and defend him. It is manifest
that these reciprocal engagements can no otherwise be fulfilled
than by maintaining the political association.
The entire
nation _s then obliged to maintain that _ssoeiation; and as
tl=eir preservation depends on its continuance, it thence
follows that every nation is obliged to perform the duty of
self-preservation.
obligation, so natural to each individual of God's i
69
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Boot L creation, is not derived to nations immediately from nature.
el_. n. but from the agreement by which civil society is formed : it
is therefore not absolute, but conditional,--that is t, sa_y._it
, supposes a human act, to wit, the social compact, And a_
_mpa_ts may be dissolved by common consent of the parties
--if the individuals that compose a nation should unanimously
agree to break the link that binds them, it would be lawfld
for them to do so, and thus to destroy the state or nation ;
but they would doubtless incur a degree of guilt, if they took
this step without just and weighty reasons ; for civil societies
arc approved by the Law of Nature, which recommends them
to mankind, as the true means of supplying all their wants,
and of effectually advancing towards their own perfection.
Moreover, civil society is so useful, nay so necessary to all
citizens, that it may well be considered as morally impossible
for them to consent unanimously to break it without necessity.
But what citizens may or ought to do--what the majority of
them may resolve in certain cases of necessity or of pressing
exigency--are questions that will be treated of elsewhere:
they cannot be solidly determined without some principles
which we have not yet established. For the present, it is
sufficient to have proved, that, in general, as long as the political society subsists, the whole nation is obliged to endeavour
to maintain it.
! 17. And If a nation is obliged to'preserve itself, it is no less obliged
to preservecarefully to preserve all its members. The nation owes this
tte_effiscrs.to itself, since the loss even of one of it_ers_-_e_]_,
a_[ is injurious to its preservation. _[t owesthis also toth_e
members in particular_ in consequence oft_e very act of asso"_ation ; for those who compose a nation are unitedTor_'_eir
[ 6 ] _t_flce and common advantage ; and none can justly be deprived of this union, and of the advantages he expects to derive from it, while he on his side fulfils the conditions.(15)
The body of a nation cannot then abandon a province, a
town, or even a single individual who is a part of it, unless
compelled to it by necessity, or indispensably obliged to it by
the strongest reasons founded on the public safety.(16)
t_. A n_- Since then a nation is obliged to preserve itself, it has a
tiouhas•
thing_ ....
necessary
for its preservation.
rightto r__ht to e_
.....
_ .................
_. For the
everything_ature
gives us a_righ__o every filing without which
necos_ry we cannot fulfil our obligation ; otherwise it would oblige us
foritspreservation. (15)Thisprincipleis in everyre- self. Thisis theprinciple
uponwhich
spectrecognisedand acteduponby is founded
therule"Nemopotestazmrve
ourmunicipal
law. It is in respectof, _¢r/am," _al_in'scase,7 Coke,25.
andas a duoreturnfor,theprot_ctlonCo.Lit. 129,a; and see an interest.
everynaturalbornsubjectis entitled ing application
of that rule in Macto, and actuallydoes,by law,receive do_.ald'sea_ l_orltm_sCrownLaw
fromthe instantof his birth,thatall 59.--_.
the obligationsof allegianceattach (16)In tracingthe ee_al_cluenees
of
uponhim,andfromwhichhe cannot thisrule,wcshalihereaftsrporcoivehow
byany act of hisownemancipate
him- important
is theruleitNle.---C.
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t_ do impossibilities, or rather would contradict itself in pre- Booi a
scribing us a duty, and at the same time debarring us of the C_AF.
n-only mca_s of fulfilling it. It will doubtless be here understood, that tho_se means ought not to be unjust in thevas_lye_,
or such as are absolutely forbidden by tile Law of Nature.
As it is impossible that it should ever permit the use of such
means,-r-jf on a particular occasion no other present themse yes for fulfilling a general obligation, the obligation must,
in that particular instance, be looked on as impossible, and
consequently void.
By an evident consequence from what has been said, a ha- }19. It
tion ought carefully to avoid, as much as possible, whatever oughtto
might cause its destruction, or that of the state, which is the a,o,d every
same thing,
thingthat
"- might oceaf- A nation or state has a right to every thing that can help_lo, it8deto ward off imminent danger, and keep at a distance whatever Jltruetmn.
is capable of causing its ruin; and that • from the very same_
2°' of
• "s right to
reasons that establish its right to the things necessary to ltS_:ery thing
preservation. (17)
_y/that may
_cond
general_du_v of a nation towards itself is to promote
labour at its own perfectmn _
that of its state. It is this th_ end.
"d'_Iep-eri_eetion th_at renders a natlon capable of attaining tiou
@21.ought
Ana
the end of civil society: it would be absurd to unite in to perfect
society, and yet not endeavour to promote the end of that ,t_elfn_d
union,

the state.

Here the entire body of a nation, and each individual citizen, are bound by a double obligation, the one immediately
proceeding from nature, and the other resulting from their
reciprocal engagements. Nature lays an obligation upon each
man to labour after his own perfection ; and in so doing, he
labours after that of civil society, which could not fail to be
very flourishing, were it composed of hone but good citizens.
But the individual finding in a well-regulated society the most
powerful succours to enable him to fulfil the task which Nature imposes upon him in relation to himself, for becoming
better, and consequently more happy--he is doubtless obliged
to contribute all in his power to render that society more
perfect.
All the citizens who form a political society reciprocally
engage to advance the common welfare, and as far as possi- [ 7 ]
hie to promote the advantage of each member. Since then
the perfection of the society is what enables it to secure
equally the happiness of the body and that of the members,
the grand object of the engagements and duties of a citizen
is to aim at this perfection.
This is more particularly the
(17) _'a/us popull #uprema ezt _
the property of any private individual
Upon this principle it has been esta- See Governors, &c. v. Meredith, 4 Term
blished, that for natmnal defence in Rep. 796-7.--.C.
war, it is legal to pull down or iujure
71
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_ooz L duty of the body collective in all their common deliberataeno,
caAf"a" and in every thing they do as a body.(18)
22.Andto A nation therefore ought to prevent, and carefully to avoid,
nvoiaevery
whatever may hinder its perfection and that of the state, or
thing
cont,,_y to ,ts retard the progress either of the one or the other.(19)
.
po_feetiou.,_We may then conclude, as we have done above in regard to-_b_
_8. _h, the preservation of a state (§ 18), that a nation has a right to \,
rightsit
thing without which it cannot attain the perfection of
rives
fr_nad/o-every
,,
these obli. the members and of the state, or prevent and repel whatewr j
z_tion_ is contrary to this double perfection.
! 24. zxOn this subject, Re English furnish us an example
_pie_.
worthy of attention.
That illustrious nation distingm-3_/_s
l_lr i_-g_lb¥ious manner by its application to every thing
that can render the state more flourishing. An admirable
constitution there places every citizen in a situation that enables him to contribute to this great end, and everywhere diffuses that spirit of genuine patriotism which zealously exerts
itself for the public welfare. We there see private citizens
form considerable enterprises, in order to promote the glory
and welfare of the nation.
And while a bad prince would
find his hands tied up, a wise and moderate king finds the
most powerful aids to give success to his glorious designs.
The nobles and the representatives of the people form a link
of confidence between the monarch and the nation, and, concurring with him in every thing that tends to promote the
public welfare, partly ease him of the burden of government,
give stability to his power, and procure him an obedience t he
more perfect, as it is voluntary.
Every good citizen sees that
the strength of the state is really the advantage of all, and
not that of a single person.(20)
Happy constitution ! which
they did not suddenly obtain: it has cost rivers of blood; but
they have not purchased it too dear. May luxury, that pest
so fatal to the manly and patriotic virtues, that minister of
corruption so dangerous to liberty, never overthrow a monument that does so much honour to human nature--a monument capable of teaching kings how glorious it is to rule over
a free people l
(18) In n high_" intelligent
and cultlvated society like England, this prineiple is exemplified in an extraordinary
degree; for in the legislative assembly,
members
of parliament,
without
any
private interest exceptang the approbation of their
countrymen, almost de_roy themselves
by exertion in discusJing the improvement
of existing regu.
lataons ; and this indeed even to excess
as regards
long speeches,
sometimes
even oountere_ting
their own l_ud_ble
¢ndeavours.--C.
(19) See Book L chap. xxiii. _ 283,
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as to the duty of all nations to prevent
the violation of the law of nati" _s._C.
(20) Thin is indeed a Ilattering cornpliment from Vattel, • foreigner;
but
oe_atinly it is just; for although, as a
commercial
nation, it might
be sup.
posed that each individual
principally
labours for his ow_ individual
gain ;
yet when we refer to the spirited employment
of capital in building
hational bridges,
canals, rail-roads,
he.
not yielding even 2/. _
cent., it must
be admitted that great public spirit far
mmenai
good very genoraliv
prevails.
--C.
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There is another nation illustrious by its bravery and its ,_ox ,.
rictories. Its numerous and valiant nobility, its extensive CHAP.
,,
and fertile dominions, might render it respectable throughout
t/
all Europe, and in a short time it might be in a most flourish_-_
lug situation, but its constitution opposes this ; and such is
its attachment to that constitution, that there is no room to I" .'_
expect a proper remedy will ever be applied.
In vain might
.
;_
magnanimous king, raised by his virtues above the pursuits
of ambition and injustice, form the most salutary "lesigns for [ 8 ]
promoting the happiness of his people ;--in vain m_ght those
designs be approved by the more sensible part, by the majority of the nation ;--a single deputy, obstinate, or corrupted
by a foreign power, might put a stop to all, and disconcert
the wisest and most necessary measures. From an excessive
'/_
jealousy of its liberty, that nation has taken such precautions
a_ must necessarily place it out of the power of the king to
make any attempts on the liberties of the public. But is it
not evident that those precautions exceed the end proposed,
--that they tie the hands of the most just and wise prince,
and deprive him of the means of securing the public freedom
against the enterprises of foreign powers, and of rendering
the nation rich and happy ? Is it not evident that the nation
has deprived itself of the power of acting, and that its councils are exposed to the caprice or treachery of a single member ?
We shall conclude this chapter, with observing that a_ 25.._ ,_.
nation ought to know itself.(21)
Without this knowledge it tionought
--cannot m_ke any successful' endeavours after its own per-.
__. l_e-.t_,_kn°_fection
It ought to have a just idea of its state, to enable
it to take the most proper measures; it ought to know the
progress it has already made, and what further advances it
has still to make,--what advantages it possesses, and what
_efects it labours under, in order to preserve the former, and
correct the latter.
Without this knowledge a nation will act
at random, and often take the most improper measures. It
will think it acts with great wisdom in imitating the conduct
of nations that are reputed wise and skilful,--not perceiving
that such or such regulation, such or such practice, though
salutary to one state, is often pernicious to another.
Every
thing ought to be conducted according to its nature.
Nations
cannot be well governed without such regulations as are
suitable to their respective characters ; and in order to this,
their characters ought to he known.
(21) Ttti$ ta emo of the soundest Iml
most important pnneiples
that ean be
advLueed, whether it refers to individnals or t_ nations, and is essential even
to the attainment of the rndimenta of

le

_-_ wisdom.
Rv_ry morn/ and wise
man should enlarge on this principle,
and among others atudy tlmt excellent,
but too little known, work, MMon on
Self-Klowledge.
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CHAP. IH.
OF THE

CONSTITUTION OF A STATE, AI_'D THE DUTIES
RIGHTS OF THE NATION IN THIS RESPECT.

ANt

WE were unable to avoid, in the first chapter, anticipating
something of the subject of this.
4.26. of
We have seen already that( every political society must
publican- necessarily establish a public authority to regulate their comtbo,_ty, mon affairs,--to prescribe to each individual the conduct he
ought to observe with a view to the public welfare, and to
possess the means of procuring obedience. This authority
essentially belongs to the body of the society; but it may be
exercised in a variety of ways ; and every society has a right
_toeh_os_ tha_mada _hich suits it best ......
- ....
27. What' The fundamental regulation that determines the manner in
,_ theCOb-which the public authority is to be executed, is what forms
s'_,tution of the constitution
of the state. In this i_ Seen the form_i]
a s_te.
%-_ic]_ t-he _£_idh acts m qt_ahty of a body polltic,--how and
[ 9 ] by whom the people are to be governed,--and
what are the
rights and duties of the governors.
This constitution is in
fact nothing more than the establishment of the order in
winch a nation proposes to labour in common for obtaining
those advantages with a view to which the politi_,al society
was established.
2s. The
The perfection of a state, and its aptitude to attain the ends
nation
of society, must then depend on its constitution : consequently
oughttothe the most important concern of a nation that forms a political
choose
heatconstl- society, and its first and most essential duty towards itself, is
tuUon,
to choose the best constitution possible, and that most suitable to its circumstances.
When it makes this choice, it lays
the foundation of its own preservation, safety, perfection, and
happiness :--it cannot take too much care in placing these on
a solid basis.
_. of
The laws are regulations established by public authority,
Imlitical, to be observed in society. All these ought to relate to the
fundamen-welfare
of
citizens " -_._l_h_elaws
made _:li_"
tal, and civi_
.•
._. the state and of the
.
. .
,.,,_
recopy w]m a view to the Tublic welfare are Tol_twal laws ;lind
in this class, _
that concern the body itself andthe being
of the society, the i_ormof government, the manner'_ w_h
'
t]_e pubhe authority is to be exerted,--those, m a word, wli_
f_ether
form the eon_tltutz'an of the state, are the fun_d_--_,
"_he
0_I laws are those that regulate the rights and
__uct a_thec_'ens
amoD_gttmmseJvea.
.........
Every nation that would not be wanting to itself, ought to
apply its utmost care in establishing these laws, and prindpally its fundamental laws,--in establishing them, I say, with
_4
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wisdom, in a manner suitable to the genius of the people, and xoo_,.
to all the circumstances in which they may be placed: they c_Ar m.
ought tJ determine them and make them known with plainuess an i precision, to the end that they may possess stability,
that they may not be eluded, and, that they may create, if
possible, no dissension--that, on the one hand, he or .they
to whom the exercise of the sovereign power is commlttea,
and the citizens, on the other, may equally know their duty
and their rights.
It is not here necessary to consider in detail what that constitution and those laws ought to be: that
discussion belongs to public law and politics. Besides, the
laws and constitutions of different states must necessarily
vary according to the disposition of the people, and other circumstances.
In the Law of _ations we must adhere to generals. We here'_onsider t_
of a nation towards itself,
principally to determine the conduct that it ought to observe
in that great society which nature has established among all
nations.
These duties give it rights, that serve as a rule to
establish what it may require from other nations, and reciprocally what others may require from it.
The constitution and laws of a state are the ._._i9_Qf._the _30. of th,
.p__bl_ctranc_uillity, the firmest supi)ort of political authority, support of
and _-a security
for the-l_berty of the citizens. But this con- the¢on_tl_
ttltlon
gD_
stitution is a vain vhantom, and the best laws are useless, if obea_e_o_
thh_ne
_served
: the_ nation ought then t"oto thela-_
watch very attentively, _n order to render them equally re- [ 10 ]
speeted by those who govern, and by the people destined to
obey. T_9attack.the eOIl_titntinn af tho_at_t_; and__
_s
a __mee
_ainst_
; and if those guilty
of it are _nv_ted with authority, they add to this crime a
perfidious abuse of the power with which they are intrusted.
The nation ought constantly to repress them with its utmost
vigour and vigilance, as the importance of the case requires.
_
It is very uncommon to see the laws and constitution of a
state openly and boldly opposed: _ainst
silent and
gradual attacks that a nation ough_a_uJ_i_
O_ its
__6n-_-%_r_
the_imaginations of men:
"fh'_yy
are detailbd in history; their secret springs are developed. But we overlook the changes that insensibly happen
by a long train of steps that are but slightly marked.
It
would be rendering nations an important service to show from
history how many states have thus entirely changed their natare, and lost their original constitution.
This would awaken
the attention of mankind :--impressed thenceforward with
this excellent maxim (no less essential in polities than in
morals) principiis obsta,--they would no longer shut theh
eyes against innovations, which, though inconsiderable in them.
selves, may serve as steps to mount to higher and more per
nicious enterprises.
The consequences of a good or bad constitution being of
75
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•vo_ L such importance, and the nation being strictly obliged to proc_AP._ cure, as far as possible, the best and most convenient one, it
31. The has a right to every thing necessary to enable it to fulfil th'_
n_uon.... obl_
[_ 1_). It m then man_es-t _
has an
respe.t__"mdispu'-'_-"
table_ferm_maintain,
and perf_
its

consti-

"_0-_

to

r__.___',_o-t

e_

_ve__rnm---e_
_5]_'I_r
t_e':_"e of the na......
"_lon, with a view to its safety and happiness.
] + 32. It '_ If any nation is dissatisfied with the public adminlstratlon_
mayreform_t may apply the necessary remedies, and reform the govern._ I _:_°vern'jment.
But observe that I say ':the nation ;" for I am very
": : - _
far from meaning to authorize a few malcontents or incendiaries to give distnrbauee to their governors by excitin_ mar.
tours and seditious.
None hut the body of a nation have a
fight to cheek those at the helm when they abuse their power.
When the nation is silent and obeys, the people are considered as approving the conduct of their superiors, or at least
finding it supportable ; and it is not the business of a small
number of citizens to put the state in danger, under the pretence of reforming it.
mayeha_genation is uneasy under its constitution, it has a right to
i _ 33. And In virtue of the same principles, it is certain that if the
•tution.
e con,t_- change it.
There can be no difficulty in the case, if the whole nation
be unanimously inclined to make this change. But it is
asked, what is to be done if the people are divided ? In the
[ 11 ] ordinary management of the state, t.he opinion of the _na_t_
_'ust _ i)ass wifhbut dispute To-r_that-_o_t_e_'w_0_oh
:
_otherwme _t wou]_ _Imo-s_mi_s_re
Tdr'tt_e"so_e_gf_y
eider
to take any resolution.
It appears then, by parity of reasoning, that a nation may chan_e the constitution of the state
c-_i__e_'Ttat"
c_nl_'bonsidered
as contrarytotheactof civil
association,
or tothe intention
of thoseunitedunderit,the
wholearebound to conformto theresolution
of the majority.
(22) But ifthe questionbe,to_E__m't_
ment,towhichaloneitappearedthat"_-_epeople
werewilling
Td-_l_miton theirentering
intothebondsof society,_if
the
greater part of a free Imople, after the example of the Jew_
in the time of Samuel, are weary of liberty, and resolved to
submit to the authority of a monarch,--those citizens
more jealous of that privilege, so invaluable to those who
(2_)

ta
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have .t_ teddit, hoLhg.ug
_ Qbl_e_ tQ_n.ff_r the ma_orhy _ d9 .a_. ,oox .
.the_._r_nnder
nQ_.ol_Lion_A
_ _m_ulm_ t_ the ¢uAp._n.
_e_eY
may clujt a Sg_ct 3 _hich seems to
l_'_rf'to
unite _gain under another
f._orm:h&_. h_right
to retire elsewhere, to sell their
lan_ and_a_'e-wltl_
their
effects. presents itself. It _ 34. of
_-_ere,
_a_n,'avery t_emal|
important
questlon
to
essentially belongs to the society _make
laws both in rela- thelegislation to the manner in which it desires to be gover_e_ and
._.._an to tirepower,
d whether
_u-6T-of
the citizens: this_ eal]e_l_he / _/at./w tr_.i t can
__l_nt_'ust
the e-x-erciseof it to the prince, or to changeth,
an assembly; or to that assembly and the prince jointly; c°nsutut_°=who have then a right to make new laws and to repeal old (23)
• ones. (23) It is asked, whether their power extends to the
fundamental laws---whether they may change the eonstitutlon
of the state ? The principles we have laid down lead us to
decide with certainty, that the authority of these legislators
does not extend so far, and that _ht
to consider L_
_undamental laws as sacred z if the natron -]las-not_"_n very
express _,
gi_eg't_ieiil power to change them. For the
constitution of the state ought to possess stability: and since
that was first established by the nation, which afterwards
intrusted certain persons with the legislative power, the fundamental laws are excepted from their commission. It is
visible that the society only intended to make provision for
having the state constantly furnished with laws suited to
particular conjunctures, and, for that purpose, gave the legislature the power of abrogating the ancient civil and political
laws that were not fundamental, and of making new ones;
but nothing leads us to think that it meant to submit the constitution itself to their will. In short_ it is from the constitutlo_
i latsrg der'_3.e_]t_r_owe_'r:" l_ow then can
the_JK
without destroying the foun_a-_on of their own
authority ? By the fundamental laws of England, the two
houses of parliament, in concert with the king, exercise me
legislative power: but, if the two houses should resolve to
suppress themselves, and to invest the king with full and absolute authority, certainly the nation would not suffer it. [ 12 J
And who would dare to assert that they would not have a
right to oppose it ? But if the parliament entered into a
debate on making so considerable a change, and the whole
"2"°I Thus, during the last war, Engiish a._
vf Parhament
delegated
to
the king m_,il
the power of making
temlmrary orders and laws regulating
commerce.
So by a bill of 3 Will 4,
pewer wM propemed to be given to
eight of the judges to make rules and
_rder_ respecting
pleading,
these not

being considered unconstitutional
delegatlons of powers of altering thefu_damental laws, part of the _titution
itself;
but even
then, tim rulee or
orde_
so made are not absolutely to
become htw until they have been ecubmitred to, and not objected against_
in parliament during six weeke._C.

a_
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_oo_i. nationwas voluntarily
silent
upon it,
thiswouldbe c<_nsid_.red
CHAP.
_,.as an approbation
oftheactofitsrepresentatives.
hereof the changeof theconstitution,
we
35.The But intreating
nation treatonlyof the right:thequestionof expediency
belongs
ought
not topolities.
We shall
therefore
onlyobserveingeneral,
that
toattempt
beingdelicate
sud dangerous
opera|t
withoutgreatchangesin a state
great
c_- tions,
and frequentchangesbeingin theirown naturepretlon.
judicial,
a peopleoughttobe verycircumspect
in thispoint,
and neverbe inclined
tomake innovat:_ns
withoutthemost
pressingreasons,
or an absolute
necessity.The fickleness
of theAthenianswas ever inimical
to the happiness
of the
republic,
and at lengthprovedfatal
tothatliberty
of which
theyweresojealous,
without
knowinghow to enjoyit.
38.Itis We may concludefromwhat has beensaid(§31),thatif
the
udge
ofany disputesarise
a stat_respecting
funda_nent,_l
all
dj_sputes
....in "_:
....
_- the *- '
relating
to_
admmlstraUon,
ortherlghts
of thedifferent
thegovernpowersofwhichitiscomposed,
itbelongstothenationalone
menL
to _udge and determine
them _ma])_]
37.No
foreign
powerhas
aright to
interfere,

_ort,
alltheseaffairs
beingsolely
a national
concern,
no foreign power has _ r__t_
_t_f_r$ in them, nor ought
_r_]_er_ecidl e with them otherwise than'by its good offices,
unless requested to do it, or induced by particular reasons.
If any intrude into the domestic concerns of another nation,
and attempt to put a constraint on its deliberations, they do
it an injury.

CHAP.
tRAP.lrv.

IV.

OF THE SOVEREIGN,HIS OBLIGATIONS,
AND HIS RIGHTS.

SS. Ofme THE reader cannot expect to find here a long deduction
_ov,_gn. of the rights of sovereignty, and the functions of a prince.
These are to be found in treatises on the public law. In this
chapter we only propose to show, in consequence of the grand
principles of the law of nations, what a_sovereign is, and to
give a general idea of his obligations and his rights.
We have said that the sovere'Wnty is that public authorit_y
which commands in civil socle-'_or_rers_'n_
_.en
_'(t_v_er" o_mz'to o_)ta_nthe endof its _tmn_.
Thm_u__y
and essentmlly belonged to the body
"F_-'_hY_ht
of conducting
himselfin everythingas he
pleased, according to the dictates of his own underst_,
and of doing himself justice. _-But -the body-of-t]_- society
does not always retain in its own hands this sovereign authority: it frequently intrusts it to a senate, or to a single
person. That senat% or that person, is then the sovereign.
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It is evident that men form a political society, and subm_ toox ,.
[o laws, sole_for
te'_ _'_r_ advant_
and safety. _'_ The- caAp.rv:
.overe]_n
authorltv
m t_henest_bhshed
onlyforthecommon
......
i'.
•
solely estab___'the_,_na"
and it would be absurd to think that lishedforthe
it could change its nature on passing into the hands of a safety_d
senate or a monarch.
Flattery, therefore, cannot, without advantage
rendering itself equally ridiculous and odious, deny that the of society.
_s
onl_ established for the safety and adv_rttage_of
7A--good prince, a wise conductor of society, ought to have
his mind impressed with this great truth, that the sovereign
power is solely intrusted to him for the safety of the state,
•nd the happiness of all the people; that he is not permitted
• to consider himself as the principal object in the administration of affairs, to seek his own satisfaction, or his private
advantage ; but that he ought to direct all his views, all his
steps, to the greatest advantage of the state and people who
L_ave submitted to him.* What a noble sight it is to see a
ing of England rendering his parliament an account of his
principal operations--assuring that body, the representatives
of the nation, that he has no other end in view than the glory
of the state and the happiness of his people--and affectionately thanking all who concur with him in such salutary
views! Certainly, a monarch who makes use of this language, and by his conduct proves the sincerity of his professions, is, in the opinion of the wise, the only great ma,,.
But, in most kingdoms, a criminal flattery has long since
caused these maxims to be forgotten.
A crowd of servile
courtiers easily persuade a proud monarch that the nation
was made for him, and not he for the nation.
He soon considers the kingdom as a patrimony that is his own property.
and his people as a herd of cattle from which he is to derive
his wealth, and which he may dispose of to answer his own
views, and gratify his passions.
Hence those fatal wars
undertaken by ambition, restlessness, hatred, and pride ;_
hence those oppressive taxes, whose produce is dissipated by
ruinous luxury, or squandered upon mistresses and favourites ;
--hence, in fine, are important posts given by favour, while
public merit is neglected, and every thing that does not'immediately interest the prince is abandoned to ministers and
subalterns.
Who can, in this unhappy government, discover
an authority established for the public welfare ? A great
Q The last words of Louis VI. to
his son Louis VII.
were---" Remembet. my son, that royalty is but a public
employment,
of which you must render
a rigorous account to him who is the
cole dislmsor of crowns and sceptres."
Abbe Velley's Hist, of France, Vol. ILL
V. 6_.
Timur-Bco deelased (_ he often Do.

fore had done on similar occasions) thM
"a single hour's attention devoted by a
prince to the care of his state, is of
more use and consequence
than all the
homage and prayers he could offer up
to God dunng his whole hfe."
The
same sentiment is found in the Koran.
Hist. of Tlmur-Bec, Book LI. ch. xli.
T9
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_,,o_ _ prince will be on his guard even against his virtues. Let ub
c_APrv. not say, with some writers, that private virtues are not the
virtues of kings--a maxim of superficial politicians_ or of
[ 14 ] those who are very inaccurate in their expressions.
Goodness, friendship, gratitude, are still virtues on the throne;
and would to God they were always to be found there ! :But
a wise king does not yield an undiscerning obedience to their
impulse.
He cherishes them, he cultivates them in his private
life; but in state affairs he listens only to justice and sound
policy. And why? because he knows that the government
was intrusted to him only for the happiness of society, and
that, therefore, he ought not to consult his own pleasure in
the use he makes of his power. He tempers his goodness
with wisdom; he gives to friendship his domestic and private
favours; he distributes posts and employments according to
merit; public rewards to services done to the state. In a
word, he uses the public power only with a view to the public
welfare. All this is comprehended in that fine saying of
Lewis XII. :--" A king of France does not revenge the injuries of a duke of Orleans."
40. Ofhis A political societ_ is a moral peffson (Prelim. § 2) inasmuch
repre_ntaasl'_-'_'_un_iah_dTff_-a-h_
of which it makes use
_,e churns-r_-_e_ii_hifftbr-[is_a_-_Trs_'_d_s
capable of ob])_ations
_r.
and rights.
When, therefore, a_'cSn_t_FTh_s_;ere3gn_
on any b_ - person, they invest him with their understanding
and will, and make over to him their obligations and rights,
so far as relates to the administration of the state, and to the
exercise of the public authority,
The sovereign, or conductor
of the state, thus becoming the depositary of the obligations
and right_ relative to government, in him is found the moral
person, who, without absolutely ceasing to exist in the nation,
acts thenceforwards only in him and by him. Such is the
origin of the representative character attributed to the sovereign. He represents the nation in all the affairs in which
he may happen'----_t_"
_--e'ng'a_eil-as a Sover_n: "_][t_toes%0t
_tebase-the digai_y'6f'tli_ greatest_'mo_r'cT to attribute to
him this representative character; o_ the contrary, nothing
sheds a greater hmtre on it, since the monarch thus unites in
4L H_i_h_s
intrusted
_ .. own person all the majesty that belongs to the entire body
with
the
oh.
OI
me
nation.
ilgat_on_
of
The sovereign, thus clothed with the vublie srdthorit_, with
the_tio_, every t_t_ng t_a_ cons_ute_fiibra_ersonahty
of the
a_dinvesteanation, of course becomes bound b_ theob_tions
of that
_th its
nat!on and investe'_cwith its rights.
rights.
of the general duties
42. His _-A-II-t-ha_has:_bdeh-sa_]h:C_p-II.
duty _ith of a nation towards itself particularly regards the sovereign.
respectto He is the devositarv of the emvire_ and of the power of com.........
ma---'K'_dT__ever coh_[uces to t_ p_l_']ic welfare, he ought,
_'_:_"_o7of
_e
an w_se a er, _"_'faithful
ad¢_ _tio_. ministrator_ to watch for the nation_ and take care to preserve
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/it, and render it more perfect; to better its state, aT.d to _BOOK
L
(secure it, as far as possible, against every thing that threa_eus_ "*e" Iv.
--'its s'tfety or its happiness.
Hence all the rights which a nation derives from its obli- _ 4a. rtls
gation to _':gn_
perfec_ itself_ and to improve its state, r,_hts_athi.,
reside in the sovereign, who is therefore in-diitw/ently called [ 15 ]
tiie Conda_iety,
superior, prince, &c.
We have observed above, that every nation ought to know __. He
itself. This obligation devolves on the sovereign, since it is ought_o
he who is to watch over the preservation and perfection of knowthe
the nation. The duty which the law of nature here imposes nat,on.
on the conductors of nations is of extreme importance, and
of considerable extent.
They ought exactly to know the
whole country subject to their authority;
its qualities, defects, advantages, and situation with regard to the neighbouring states; and they ought to acquire a perfect knowledge of the manners and general inclinations of their people,
their virtues, vices, talents, &e. All these branches of knowledge are necessary to enable them to govern properly.
Th_inec
derives his authority from the nation; he 13os-_45. The
sesses j ust__t_@_.._)e:thopght_prg_er
to intrust extentofhi_
h_m with.*_ l-f the nation has plainly "and s_mply invested powe_.
_the
sovereignty, with2u_on__
he4, --_--. z
supposed to be inve___iit_-out
Pie_ogawhich the sbi_ereI_'ff comman or nut or]iy could not be ex- !,yesof ma
_
erted in the manner most conducive to the public welfare, jesty.
,
These are called regal prerogatives, or the prerogatives of
But when the sovereign ]_ower is limited and regulated by _ 46. The
the fun_w_
birt_e statel i_o§d ]aws show ille prmc-"_r,_mce
the ......
_
of his power, and the manner in which ought,o
respect and
he is to exert it. The _,.._
vrmce is therefore . strmtly obh_ed
_. _ not
, , support _.-ttm
_ot
but also_o supp._rt them. The constitution funnyand the fundamental laws_are t_e_gn_on
which the nation me_Ua
has resolved to labour for the attainment of happiness ; the _aw_.
execution is intrusted to the prince. Let him religiously
follow this plan; let him consider the fundamental laws as
inviolable and sacred rules ; and remember that the moment.
he deviates from them, his commands become unjust, and are
but a criminal abuse of the power with which he is intrusted.
He is, by virtue of that power, the guardian and defender of
Neque enim _e princeps reipubliese
et smgulorum
dominum
_rbitrabitur,
quamvis
a_ent_toribus
id in aurem
insusurrantibus,
sed rectorem meroede
eivibus dcs_gnata, quam augere, nisi
ipsis
volentibus,
nefas
existimab_t,
Ibid. e. v.--From
this principle it follows that the nation is _uperior to

the _overeign.
Quod e_put
est, _it
principi
persuuum
totins reipubliem
majorem quam ipsms umus auctoritatern esse:
neque pe_imis
hommlbu_
eredgt diver_um aifmmmtlbus
gratifleandi studio ; qu_e ma_,na pernieies e_
Ibid.

'.

_
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too_ L the :aws: and while it is his duty to restrain each daring
_A,.. Tv. violator of them, ought he himself to trample them under
foot ?*
_7. He
If the prince be invested with the legislative power, he may,
maychangeaccording
to his wisdom, and when the public advantage rethe laws not
fuudamen- quires it, abolish those laws that are not fundamental, and
tal.
make new ones. (See what we have said on this subject in
the preceding chapter, § 84.)
4s. He
But while these laws exist, the sovereign ought religiously
oughtto to maintain and observe them. They are the foundation of
ma,nta,n
and the firmest support of the soreand
observe the public tranquillity,
the existingreign authority.
Every thing is uncertain, violent, and subject
laws.
to revolutions, in those unhappy states where arbitrary power
has placed her throne.
It is therefore the true interest of the
prince, as well as his duty, to maintain and respect the laws ;
he ought to submit to them himself. We find this truth established in a piece published by order of Lewis XIV., one of
the most absolute princes that ever reigned in Europe. "Let
it not be said that the sovereign is not subject to the law_
h--isstate, s]hc_n_-r_'p_posl'_lo_fi_is
o_'%_he-_ti-ut-_
__dii._v_l_3dl_
ttattery has sometimes_af_a_'_d_]_(_an_ff'ff-WtiYff_
go_5_d_p_r'_nces
have always defended, as a tutelar
divinity of their states."t
,_49. In
But it is necessary to explain this submission of the prince
mhatsense to the laws. First, he ought, as we have iust seen, to follow
_e _ss_bj:ettheir rezulation_-s m a_cts
of his adm(nistration.
_e , S._ce,
he is himself subject, in his privateaffairs,
to
all the laws the" re_ate toprope_-tv.
I say, "in his private
a-_al_rs;'" foi" wtidn he acts as a sovereign prince, and in the
name of the state, he is subject only to the fundamental laws,
and the law of nations. In the third £1ac% the prince is subject to certain regulations gt_gen'_'_ra_'p_l_ty"_
co_nsl'¢Ieredby the
state as inviolable, unless he be excepted in express terms by
the law, or tacitly by a necessary consequence of his dignity.
• In
some countries,
formal
procautions are taken against the abuse
of power.--"
Reflecting
among other
things (says Grotiu_), that princes are
often found to make no scruple of wolating
their promises under the stale
pretext of the public good, the people
of Brabant, in order to obviate that
inconvenience,
established
the custom
of never admitting
their prince to the
possession
of the government
without
having
previously
made with him a
covenant, that, whenever he may happen to violate the laws of the country,
they shall be absolved from the oath
of obedience they had sworn to him,
until
ample
reparation be made for
the outrages
committed.
The truth
o[" this is confirmed by the example of
8_

past generations,
who formerly made
effectual use of arms and decrees to
reduce within proper bounds such of
their sovereigns
as had transgressed
the hue of duty, whether through their
own heentlousness
or the artifices of
their flatterers.
Thus it happened to
John the Second ; nor would they consent to make peace with him or his
successors, until thos$ princes had eutoted
into a solemn
engagement
to
secure the citizens
in the enjoyment
of their privileges."
Annals
of tha
Netherlands,
Book FL note, edit. A.D.
1797.
_ A treatise on the right of the-queen
to several _tates of the Spanish monarchy, 1667, in 12mo, Part II. p. 191.
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I here speak of the laws that relate to the situation of indi- eooxL
viduals, and particularly of those that regulate the validity c.,,,, rv.
of m.arriages.
These laws are established to ascer_"ta]_athe
state of families : now the royal family is that of all others
the most important to be certainly known. But. fourthly, we
shall observe in general, with respect to thls question, that,
if the prince is invested with a full, absolute, and unlimited
soverelgnty, he is above the laws, which derive from him all
-fl_ t"dr_d; affd he may disoense with his own observance of [ 17 "1
them_wheneve_'n__£'h'_
"_cLulf_y//_l]Dermi(_im.
_l_l
__-ro-morals
and goo_-order_ the
prmee_-.....oug_tless
..........
to res'peet"t'_aem, dn_ to su_p-t_or't_tt'mm
is exa_fibb_.p _m_,y:But
sxxthl , he is certainly above all elwl
_i_n'fi_-l_WS.
_'The _r'a
soverelgn will not adm,t of h,s
_beiIig pun_/ied like a private person ; and his functions are
too exalted to allow of his being molested under pretence of
a fault that does not directly concern the government of the_
state.
It is not sufficient that the prince be above the penal laws : _ _,o. li_
even the interest of nations requires that we should go some- v_r,_on
cred and_ _mthing farther.
The sovereign is tbe soul of the society; if vLo1_bio.
he be not held in veneration by the people, and in perfect
security, the public peace, and the happiness and safety of the
state, are in continual danger.
The safety of the nation then
necessarily recl_res that the pe_sono:_*t_-_prl_nce be sacre_l "
and inviolabley The"-lT6_-gii 15_bpI__e_towed this privilege
_t-r_bu_es,
in order that they might meet with no obstruction in defending them, and that no apprehension might
disturb them in the discharge of their office. The cares, the
employments of a sovereign, are of much greater importance
than those of the tribunes were, and not less dangerous, if he
be not provided with a powerful defence. It is impossible
even for the most just and wise monarch not to make malcontents ; and ought the state to continue exposed to the danger of losing so valuable a prince by the hand of an assassin ?
The monstrous and absurd doctrine, that a private person is
permitted to kill a bad prince, deprived the French, in the
beginning of the last century, of a hero who was truly the
father of his people.* Whatever a prince may be, it is an
enormous crime against a nation to deprive them of a soveieign whom they" think proper to obey._
Since the above was written, France
has witnessed
a renewal of those hertore.
She sighs at the idea of having
given birth to a monster capable
of
violating the majesty of kings in the
person of a prince, whom the qualitms
of his- heart entitle to the love of his
mthjocts and the veneration of foreignare. [The another all_de_ to the attempt

mad¢ by _Damlen to assas_dnate I.oui_
XV.]
Note, edit.._.v.
1797.
_ In Mariana's work, above quoted,
I find (chap. vii. towards the end) a
remarkable instance of the errors into
which we are apt to be led by a subtle
sophistry destitute
of sound princ]ples.
That author
allows us to po_son a
tyrant) and even a pubhe enemy, pro_
8_
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But this high attribute of sovereignty is no reason why the
chAP._v. nation should not curb an insupportable tyrant, pronounce
51 But sentence on him (still respecting in his person the majesty of
thenation
his rank) and withdraw itself from his obedience.
To this
may curb
a tyrant,
indisputable right a powerful republic owes its birth. The
and w,th- tyranny exercised by Philip II. in the :Netherlands excited
draw
itself those provinces to rise : seven of them, closely confederated,
from hts
obodienee,bravely maintained their liberties, under the conduct of the
heroes of the House of Orange ; and Spain, after several vain
[ 18 "1 and ruinous efforts, acknowledged them sovereign and independent states. _the authority of the2rinceislimited
.a_.d.._
regulated b_ythe fundamental laws, the prm.ccj on e_cced_g
-t'[/et_ohncIs pi'escribed him, commands without any right and
"-_-er_ without a iust title: the nation is no_ 19_j_g..to ol_e_.y_.
him, but may resist his unjust attempts.
As soon as a prince
attacks the constitution of the state, he breaks the contract
which bound the people to him; the people become free by
the act of the sovereign, and can no longer view him but
as a usurper who would load them with oppression.
This
truth is acknowledged by every sensible writer, whose pen is
not enslaved by fear, or sold for hire. But some celebrated
authors maintain, that if the prince is invested with the
supreme command in a full and absolute manner, nobody has
a right to resist him, much less to curb him, and that naught
remains for the nation but to suffer and obey with patience.
This is founded upon the supposition that such a sovereign is
not accountable to any person for the manner in which he
governs, and that if the nation might _eontrol his actions and
resist him where it thinks them unjust, his authority would
no longer be absolute; which would be contrary to this
hypothesis.
They say that an absolute sovereign completely
possesses all the political authority of the society, which nobody can oppose ; that, if he abuses it, he does ill indeed, and
wounds his conscience; but that his commands are not the
less obligatory, as being founded on a lawful right to command ; that the nation, by giving him absoulte authority, has
reserved no share of it to itself, and has submitted to his
discretion, &c. We might be content with answering, that
vided it be done without obhging him,
either by force or through mistake or
ignorance,
to concur in the act that
causes his own de_th,_whieh
would be
the ease, for instance, m presenting him
a poisoned draught.
For (says he), in
thus lea_hng him to an act of suicide,
although committed through ignorance,
we make h_m violate the natural law
which forbids each iudlviduM to take
away his own, life; and the crime of
him who thus unknowingly poisons himredounds on the real _uthor,---tke

person who administered the poison._
Ne eogatur tantum scleas nut imprudens __ibi eonseire mortom ; qnod esse
nefM judieamus,
veneno in potu nut
eibo, qued haur_t qm perimendus est,
ant simili aha retempera_o.
A fine
reason, truly ! Was Manana
disposed
to result the understandings
of his readers, or only desirous
of throwing
a
allght varnish over the detestabl_ doo_
trine contained in that ohapt_?--Not_
edit. A.D. 1797.
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m this light there is not any sovereign who is completely and Boo_L
fully absolute.
But in order to remove all these vail, subtlec_,r. Iv.
ties, let us remember the essential end of civil society.
Is it
not to labour in concert for the commdh happiness of all?
Was it not with this view that every citizen divested himself
of his rights, and resigned
his hberty ? Could the society
make such use of its authority as irrevocably
to surrender
itself and all its members to the discretion of a cruel tyrant ?
No, certainly,
since it would no longer possess any right
itself, if it were disposed to oppress a part of the citizens.
_.a,.
t.heyefQr_ _it confers the supreme and absolute go_'ernm_en.t_without
an express
reserve, it is necessarily with the
' /
tacit reserve-that-the
sovereign shall use it for the safety of
; c
t"_'_e _op'_l'e,/_ia-d not for their ruin.
If he becomes the scourge
of tl_e"state,
he'd_'_h_lms_elf;
he is no better than a
public enemy, against whom the nation may and ought to
defend itself; and if he has carried his tyranny to the utmost
height, why should even the life of so cruel and perfidious an
enemy be spared ? Who shall presume to blame the conduct
of the Roman senate, that
declared...
Nero anenemy
to his
"--B-ut-it

is of the utmost importance
to observe, that./daj_
ent can .on 1] be .passed
by the nation, qLby a bgdy
represents
it, and that the nation itself cannot make
any gt_6mpt on-t_e
person of the sovereign, _xcept j_n cases
_¢me
necessity, and when the prince, by violating the
laws, and threatening
the safety of his people, puts him_eff
in a state of war against them.
It is the person of the sovereign, not that of an tlu'natural tyrant and a public enemy,
that the interest of the nation declares sacred and inviolable.
We seldom see such monsters as Nero.
In the more common
eases, when a prince violates the fundamental
laws; when he
attacks the liberties
and privileges of his subjects ;_2.or(if he
be
absolute)
when his government,
.xtreme
violen'U67hi_fiifestly
tends towithout
the ruinbeing
of thecarried
nation to;
it may resist hila,'_oass sentence on him, and withdraw from
his obedmnce;
but t_h"_ough this may be done, snll his person

_hdUl_sparefl_)"

and t_at

for the welfare

• Dissimulandum
eenseo
quatenus
salus
pubhea
patiatur,
privatimque
eorruptis moribus princeps eontingat;
alioquin si rempublmam
in periculum
vocat, si patri_e rehgionis
contemptor
existit,
neque
medmmam
ullam reciplt, abd_eandum
judmo, allure substituendum ; quod in Hispania
non
¢emel fulsse factum scimus: quasi fera
irritata, omnium telis peti debet, cure,
humanitate
abdieata, tyrannum mdmt.
Sic Petro rege ob immanitatem
dejecto
publ.iee, Henrieus eju_ frater, quamvis
ex impari matte, regnum obtinmt.
Sic

of the state.*

It

ltenrieo
hujus
abnepote
ob ignavlam
pravosque
mores
abdicato
proeernm
suffragils, primam Alfonsus ejus frater,
reete an secus n6n dlsputo, sed tamen
in tenera _etate rex est proclamstus :
deinde defuneto
Alfonso,
Elisabetha
ejus soror, Henrieo mvito, rerum summare ad se traxit, reglo tantum nomine
abstlnens dum ":!!e vixit.
Marlana, de
Rege et Regis Instltut. Lib. I e. iii.
To this authority, furnished by Spare,
join that of Scotland, proved by the
letter of the barons to the pope, dated
April 6, 1320, requesting
him to proH
gfi
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SO0_L is above a century since the English
took up arms against
chAP._v. their king, and obliged him to descend from the throne.
A
set of ab:e, enterprising
men, spurred on by ambition, took
advantage
of the terrible ferment caused by fanaticism
and
party spirit ; and Great :Britain suffered her sovereign to dm
unworthily
on a scaffold.
The nation coming to itself discovered its former blindness.
If, to this day, it still annually
makes a solemn atonement,
it is not only from the opinion
that the unfortunate
Charles I. did not deserve so cruel a
fate, but, doubtless, f_om a eonwction
that the very sa_._
of the state requires
the person of the _'ov'ere-lgn to be_'eTd
_sacred and inviolable,
and that the ,_hole nation ought to
render this maxim venerable, by paying respect
to it when
the care of its own preservation
will permit.
One word more oil the distinction
that is endeavoured
to
he made here in favour of an absolute sovereign.
Whoever
has well "weighed the force of the indisputable
principles we
have established,
will be convinced, that when it is necessary
to resist a prince who has become a tyrant, the r/q]_t of the
people is still tt_ same, whether that prince-was
_a'ff_ ab-_]-U_6

by the laws, or was not ; because

vail on the king of England to desist
from his enterprises against Scotland.
After hawng spoken of the evils they
had suffered from him, they add--A
qmbus mahs innumeris,
ipso juvante
qui post vulnera
medetur
et sanat,
hberatl sumus per serenisslmum
prineipem
regem
et dominum
nostrum_
dominum Robertum, qui pro populo et
hs_redltate sais de maaibus inimicorum
liberandis, quasi alter Maceabseus ant
Josue, labores et t_edia, inedias et pcrleula, lmto sustlnmt
animo.
Quem
et_m dlvina dlspositio, et (juxtaleges
et eonsuetudines
nostras, qtm_ usque
ad mortem
sustinere
volumus)
juris
suecessio,
et deb_tu_ nostrorum conaensus et assensus
nostrum
feeerunt
prmelpem
atque regem : cui, tauquam
ilh per quem salus in populo facts est,
pro nostra hbertate
mends,
tam jure
quam merit_s tenemur, et volumus
in
omnibus adhmrere.
Quem, siab
inceptls
deslstet,
regi
Anglorum
nut
Auglis nos nut regnum nostrum volens
subjlcere, tanquam
inimicum nostrum
et sui nostrlque
jaris
subversarem,
statim
expellere
nitemur,
nt allure
tegem
nostrum, qm ad defensionem
nostrum
euflieiet,
faeiemus : quia,
quamdiu eentum viri remanserint, nunquam Anglorum
dominio allquatenas
volumus subjugari.
Non enim propter
glorlam, divitias,
aut honores pugn_
mus, sed proptvr libertatem solummodo,
$6

tha_ right

is de_veci

quam nrmo, bonus nisi simul cam vita
amlttit.
"In the year 1581" (says Grotius,
Ann. Book IIL)
"the
confederated
prorates
of the Netherlands--after
having
for nine years continued
t_
wage war against
Phlhp the Second,
without
ceasing to acknowledge
him
as their sovereign--at
length solemnly
deprived him of the authority he had
possessed
over their country, because
he had violated their laws and priviloges."
The author
afterwards
observes, that "France,
Spain herself,
]_ngland,
Sweden,
Denmark,
furnxsh
instances
of kings deposed by their
people;
so that there are at present
few sovereigns in Europe whose mght
to the crown rest8 on any other foundatien than the right whmh the people
possess of divesting their sovereign
of
his power when he makes an ill use
of it."
Pursuant
to this idea, the
United Provinces, in their justifieatory
letters on that subject, addressed
to
the princes of the empire and the king
of Denmark---after
having enumerated
the oppressive acts of the king of Spain,
added---" Then, I>y a mode which hu
been often enough
adopted ewn by
those
nations
that now live under
kingly government_
we wrested
the
sovereignty
from him whose actions
were all coutrsry to the duty of a
prince."
Ibld.--Note,
edit, A. v. 1797.
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from what is the object of all political society--the
safety of
_oo. ,.
the nation, w_ic_ is the supreme law.*
_But, if the distinc,
r_,_,.. ,v.
tion of which we are treat1_ng_'_l'so-_no-moment
with respect to
the right, it can be of none in practice, with respect to expediency.
As it is very difficult to oppose an absolute prince,
and it cannot be done without raising great disturbances
in
the state, and the most violent and dangerous
commotions, it
ought to be attempted
only in cases of extremity_ wben the
public miseries are raised to such a height that the people may
say with Taeitus, miseram
pacem vel bello bane mutari, that
it is better to expose themselves to a civil war than to endure
them.
But if the prince's
authority
is limited, if it in some
respects depends on a senate, or a parliament
that represents
the nation, there are means of resisting
and curbing him,
without exposing the state to violent shocks.
When mild and
innocent remedies can be applied to the evil, there can be no _
' !
reason for waiting until it becomes extreme.
_
/
_]_t
however
limited a prince's
authority
may be, he is_ 52. Arb_
commonly very jealous of it; it seldom happens that he pa-tr_tion be.
tiently suffers resistance,
and peaceably submits to the judg-two_n the
and
merit of his people.
Can he want support, while he is th e king
hi. _,bj_t,
distributor
of favours?
We see too manybase
and ambitious
[ 21 ]
souls, for whom the state of a rich and decorated
slave has
more charms than that of a modest and virtuous citizen.
"]'_
_Ts--tlierefore always dii_cult for a nation to resist a prince and
pronounce sentence on his conduct, without exposing the state
to dangerous
troubles, and to shocks capable of overturning
it.
Tiffs has sometimes occasioned a compromise between the
prince and the subjects, to submit to the decision of a friendly
power all the disputes that might arise between them.
Thus
l_he kings of Denmark,
by solemn treaties, formerly referred
to those of Sweden the differences
that might arise between
them and their senate;
and this the kings of Sweden have
also done with regard to those of Denmark.
The princes and
states of West Friesland,
and the burgesses of Embden, have
in the same manner
constituted
the republic of the United
Provinces the judge of their differences.
The princes and the
city of Neufchatel
established,
in 1406, the canton of ]_erne
perpetual judge and arbitrator
of their disputes.
Thus also,
according to the spirit of the Helvetic confederacy,
the entire
body takes cognisance of the chsturbances
that arise in any
• Popuh patroni non pauclora neque
mis _ru prmsidla habent.
Carte u republiea_ umie ortum habet regla potestas,
rebus exigentibus,
regens in jus vocam
potest, et, si sanitatem respuat, principare spoliari ; ueque it_ m prme_pem
Jan's potes_tis
transtulit, ut non slbl
majorem reserv_rlt
potestatem.
Ibid.

_.vi.

Est tureen salutaris eogitatm, ut _it
prmelplbus persuasum, si rempabhcam
oppressermt, sl vitlls et fcedltat_, mtoleo
ran& erunt_ eu se condltione vvere, ut
non jure tantum, sed cure laude et
gloria, perimi possmt. IbM._Note,
edit
A.v. 179L
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mooz_. of the confederated states, though each of them is truly sovt_
c.AP. xv. reign and independent.
53. Th,
As soon as a natioa_cknowledges a pzin_ fnr its l_wfnl
ohcdtetmo
1,_,.,_._j_gong - ........... ,kl_l_ him _. r_ithf_!L_Jigace._._e
which cub- _
jectsoweto can neither govern the state, nor perform what the nation exL soveretgn, pects from him, if he be not punctually obeyed.
then have no right_ in doubtful eases1 to examine the wisdnm
or lustlce__
this examination
belongs to the prince : his subjects ought to suppose (if there
be a possibility of supposing it) that all his orders are just and
salutary : he alone is accountable for the evil that may result
from them.
54. In
Nevertheless this ought not to be entirely a blind obediwh_
ence. _caq,_n
ob_t.k9_
they
All authors who have any re¢estst may
hm_. to violate E_.l__gJ_.:a_:¢.
gard to conscience or decency agree that no _ht
to
such eomm_i_ar'_
_a
r--_e-d
c
law_..=Those governors of places who bravely refused to execute the barbarous orders of Charles IX. on the memorable
day of St. Bal:th_l_l__ewzhave been universally praised; and
the court did not dare to punish them, at least openly.
Sire, said the brave Orte, governor of Bayonne, in his
letter, "I have communicated your majesty's command to
your faithful inhabitants and warriors in the garrison ; and I
have found there only good citizens and brave soldiers, but
not a single executioner: wherefore both they and I most
humbly entreat your majesty to be pleased to employ our
hands and our lives in things that are possible, however
hazardous they may be; and we will exert ourselves to the
last drop of our blood in the execution of them."*
The Count
[ 22 ] de Tende, Charny, and others, replied to those who brought
them the orders of the court, "that they had too great a respect for the king, to believe that such barbarous orders came
from him."
It is more difficult to determine in what cases a subject may
not only refuse to obey, but even resist a sovereign, and oppose his violence by force. When a sovereign does injury to
any one, he acts without any real authority ; but we ought
not thence to conclude hastily that the subject may resist
him. The nature of sovereignty, and the welfare of the state,
will not permit citizens to oppose a prince whenever his commands appear to them unjust or prejudicial.
This would be
falling back into the state of nature, and rendering government impossible• A subject ought p_a_ti_entlyto suffer from
the_
doubtful _ro'-_n'g_'_,
and wr__l_0r_T_'T6;
_loq_er

q_ble
ca
c. Mezemy's History

88

of deciding ]_S-b_6"fisions
of France, vol. ii. p. 1107.
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riced to the pfiace and safety of the statej on account of the Boo,r.
grea-___'_ty']_D_g_!_
Society. It is pre- CHAP.
rV.
suraed, as matter of course, that every citizen has tacitly engaged to observe this moderation ; because, without it, society
could not exist. But when the injuries are manifest and
atrocious,--when
a prince, without any apparent reason,
attempts to deprive us of life, or of those things the loss of
which would render life irksome, who can dispute our right to
resist him ? Self-preservation is not only a natural right,
but an obligation imposed by nature, and no man can entirely
and absolutely renounce it. And though he might give it up,
can he be considered as having done it by his political engagements, since he entered into society only to establish his
own safety upon a more solid basis ? The welfare of society
does not require such a sacrifice; and, as Barbeyrac well
observes in his notes on Grotius, "If the public interest requires that those who obey should suffer some inconvenience,
it is no less for the public interest that those who command
should be afraid of driving their patience to the utmost extremity."*
Th__p_r_nq_w_o.yiolatc_ all l_:_s,_w__oa_oagar
observes any m__
who ]_.uld.Aa_hia .t_y_tt_
9f
fury take away. _the..lif¢of an innogent_persgn , diwsts blm_elf.
.o-T_-_s c_aracter.__.._
aQ- _gg,_t.o
be eon.sidered ia any
Dther light than that of an unjust and outrageous enemy,
_s_
w_'his
people are allowed to defen_ themselves.
The __;_,'-g_n
_]_sacre_l and invlolab'Ye: bu't]_"
who, after having lost all the sentiments of a sovereign, divests
himself even of the appearances and exterior conduct of a
monarch, degrades himself: he no longer retains the sacred
character of a sovereign, and cannot retain the prerogatives
attached to that exalted rank. However, if this prince is not
a monster,--if he is furious only against us in particular, and [ 23 ]
from the effects of a sudden transport or a violent passion,
and is supportable to the rest of the nation, the respect we
ought to pay to the tranqnillity of the state is such, and the
respect due to sovereign majesty so powerful, that we are
strictly obliged to seek every other means of preservation,
rather than to put his person in danger. Every one knows
._g example set by David: he fled,_he kept himself concealed, to secure himself from Saul's fury, and more than
once spared the life of his persecutor.
When the reason of
Charles VI. of France was suddenly disordered by a fatal
accident, he in his fury killed several of those who surrounded
him : none of them thought of securing his own life at the expense of that of the king ; they only endeavoured to disarm
•Lnd secure him. They did their duty like men of honour and "
faithful subjects, in exposing their lives to save that of this
unfortunate monarch : such a sacrifice is due to the state and
ttDeJureBelli_ Pacis,lib.Lcap.iv._ 11,n.2.
z2
E2
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.ool L to sovereign majesty: furious from the derangement of his
CHAP.
,V. faculties, Charles was not guilty : he might recover his health,
and again become a good king.
} 55 of
What has been said is sufficient for the intention of this
,-in_ter,. work: the reader may see these questions treated more at
large in many books that are well known. We shall conclude
this subject with an important observation.
A so_
undoubted_ allowed to employ minist£r__t__e__-_
j_uth,
"
nam_u] ofilces o-i'_ov-e
ought never to surrender fiis authorit_) t'_0_-them. "_rhen-"--a--na-_ion
cl_s_s e_ona
_-c_5r,-_'i_"nb_'WlT/i_w
that he should deliver up his
charge into other hands. Ministers ought only to be instruments in the hands of the prince; he ought constantly to
direct them, and continually endeavour to know whether they
act according to his intentions.
,_ the imb_
any !nfirmitL_!e_der himAac0,p_ble of'go_ernin:g,_ re_
ou-_t to l_e no_ated_
according to the laws of the s_tate:
bu_lie-i_ _oneethesovere]gn
is capable "of'ho]ding the reins,
let him insist on being served, but never suffer himself to be
superseded.
The last kings of France of the first race surrendered the government and authority to the mayors of the
palace: thus becoming mere phantoms, they justly lost the
title and honours of a dignity of which they had abandoned
the functions.
The nation has every thing to gain in crowning an all-powerful minister, for he will improve that soil as
his own inheritance, which he plundered whilst he only reaped
precarious advantages from it.

CHAP. V.
cxAP. v.
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OF STATES

ELECTIVE, SUCCESSIVE OR HEREDITARY_
THOSE CALLED PATRIMONIAL.

AI_D OF

56. of
WE have seen in the preceding chapter, that it originally
elective belongs to a nation to confer the supreme auth_
_atos.
choose the I)erson by whom it is to be governed._li 1_ co.niers /
[ 24 ] r'fU_)_erei-gnty on him fofhis own lS_i;_6fi-(in_y_reserving to /
itself the right of choosing __e
s.o.v_
. death, the state is eleetivf,__ As soon as the prince _s elected
_dd0i-_ng f6tt_e ]aYw_,-]ieenters into the possession of all the
prerogatives which those laws annex to his dignity.
_. Whe- It has been debated, whether elective kings and princes are
_h_relectra real sovereigns.
But he who lays any stress on this ctrcumking_
_-o stance must have only a very confused idea of sovereignty.
reai
sove_i_.
The manner in which a prince obtains his dignity has nothing
to do with determining its nature.
We must consider, first,
whether the nation itself forms an indepeudent society (see

SUCCESSIVE, OR HEREDITARY,ETC.

_4

chap 1), and secondly, what is the extent of the power it has
_oo_L
intrusted
to the prince.
Whenever the chief of an independ
CHAt'.v.
ent state really represents
his nation, he ought to be considered as a true sovereign (§ 40), even though his authority should
be limited in several respects.
When a nation would avoid the troubles which seldom fail _ 5s. of
to accompany the election of a sovereign, it makes its choice suce_sl_e
for a long succession of years, by establishing
the rig)_t of d_t_ er'"
sueeesdon, or by rendering
the crown hereditary
in a family, s_tes.
according to the order and rules that appe_x mast agreeable The origin
to- that
nation. _ _Tlae'nam6 of an J_eredltary
State
or Kingdom °f
the
right
¢'_•
•
O'
suecesis given to that where the successor m appointed
by--sic
a
___w that regulates
the _.ttqcessions of individual_/_The
Sue-_
"
• ee-ss_ K_'ng_do_m1s--r-thatwhere a person succedas according to a
_.._articularA'undamental
law of the state. _Thus the ]inealsucces_on, _annv or"Ih_Ies_'a-lol_e",IS estah]Yshed in France.
T__h_eright of succession is not always the primitive
esta-_ bg. Othez
blishment
Of a natron;
it may have been introduced
by the on.ginsof
concession of another sovere_and
even by usurpation.
But this right.
__up---port_rYe_J-_
pos_e_ion,
tLel_6o_p]e'-are considered as consenting
to l-itTand this tacit consent renders
it
lawfuJ, though the source be vicious.
It rests then on the
foundation
we have already pointed out--a
foundation
that
alone is lawful and incapable of being shaken, and to which
we must ever revert.
The same right, according
to Grotius
and the generality_
60. ot:a
of _e_"-'_, may be derived from other sources, as •conouest
sourcesst2L
*' _ which
or.the rightof
a_rg_rj_pyj who, being master of a country,amountto
should inviteinhabitantsto settlethere,and givethem lands,the_mo
on conditionof their acknowledging him and his heirsforthing.
theirsovereigns. But as itisabsurdtosupposethata society
of men can placethemselvesin subjection
otherwisethanwith
a view to their own safetyand welfare,and stillmore that
they can bind tl_eirposterity
on any other footing,it ultimately amounts to the same thing; and itmust still
be said
f thatthe successionis established
_ the expresswill,or the
'
/ tacit co_nsent of_]ae nation,

i'or"t_e

we*_raYea_ncIsafety_-_r_l/e _ / /

-- -It-_hus remains an undeniable
truth, that in all cases the
succession
is established
or received only with a view to the
public
welfare and the. general
If
then
i
.
.safety.
_ it....hal_ened
:
that the order estabhshgdm
th_s respect became destruct_ye
-to the'_j_the_
nat_on would eerta_in_ly_h_z¢;a right _ change
it ]):7"-a new law.
_ahes popull suprema
lex_ the safety of
t-he-t)_e-5_
su_Ye_e_I_W"; _ an_ t_is _law is agreeable to
the strictest
justice, the people having united in society only
with a view to their safety and greater advantage.*
Nimirum, quod publicm salutis ous exigentibus,tmmutariquid obstat ?
eausa et eommuni consensustatutum MAmAI_A_
ibid. c. iv.
_t_ eadem multttudinlsvoluntato, re91

_ _1. A n_
tion may
changethe
. ot. ta
.
oraer
_uccess_on.
[ 25 ]
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This pretended proprietary right attributed to princes is a
CHAPV'-chimer_, produced by an abuse which its supporters would
fain make of the laws respecting private inheritanees.
Th_e
state neither is nor can be a patrimony, since the end of
patrlmo_--"-_ny
I_-Ti_"a_v_fita_e_ 6f'_he i_sessor._'_-_h--h-eTeas-_-_e
-_rinceElis" established. .°nly for.. the_adva'nt_f.
_ . . .__.
.
The consequence is evident : if a natloni)la_nl5.I_ercelves that
the heir of her prince would b_ a pernicious s?vereig_,'s_h_Ii_aS
a right to exclude him.
The authors, whom we oppose, grant this right to a despotic prince, while they refuse it to nations.
This is because
they consider such a prince as a real proprietor of the empire,
and will not acknowledge that the care of their own safety,
and the right to govern themselves, still essentially belong to
the society, although they have intrusted them, even without
any express reserve, to a monarch and his heirs. In their
opinion, the kingdom is the inheritance of the prince, in the
same manner as his field and his floeks--a maxim injurious
to human nature, and which they would not have dared to
advance in an enlightened age, if it had not the support of
an authority which too often proves stronger than reason and
justice.
!_anctatioas.
_2. of re A nation may, for the same reason, oblige one branch who
removes to another country, to renounce all claim to the
crown, as a daughter who marries a foreign prince. These
renunciations, required or approved by the state, are perfectly valid, since they are equivalent to a law that such
persons and their posterity should be excluded from the
throne.
Thus the laws of England have for ever rejected
every Roman Catholic.
"Thus a law of Russia, made at
26 ] the beginning of the reign of Elizabeth, most wisely excludes
from the possession of the crown every heir possessed of
• When
Philip IL
r_igned
the
Netherlands
to his daughter Isabelh_
Clar_ Eugenm_ it was said (according
to the testamony of Grottos) that it was
setting a da_geroas
precedent,
for a
prince to treat free eitizens as his property, and barter them away like domestie
slgves;
that, among
barbaria_s, indeed, the extraordinary pr_ctlee
sometimes obtained of trunsferring government8 by will or donation, because
those people were incapable of discerntrig the difference
between
a prince
_d
a master;
but that those, whom
_uperior knowledge enabled to distinguish between what is lawful and what
iJ not_ could plainly perceive that the
administrution
of a state _ the properry of the people (thence usually denominated res.publlea);
and that, as in
every period of the world there haw.

b0en nations who governed themselvem
by popular assembhes,
or by a senate ;
there have been others who intrusted
the general management
of their conterns to pnncee.
For it is not to be
imagined, it was added, that legitimate
aovereignties have originated from an_
other source than the consent of the
people, who gave themselves
all up to
a single person,
or, for the sake of
avoiding the tumults and discord of
electrons, to a whole f_mily ; and tho_
to whom they thus committed
themselves were induced, by the prospee_
of honournhle
pre-eminence
alone, to
accept a dignity by which they were
bound to promote the general wel_
of their fellow-citizens
in preference to
their own private advantage.
GnoT*USo
Hist. of the Disturbances
in the No.
therland_, book ii._Edit.
A. D. l_gT.

8U6CESSIVE,OR HEREDITARY,
ETC.
another monarchy; and thus the law of Portugal di._qualifies _ooK1.
every foreigner who lays claim to the crown by right of blood."* caAP.,.
Some celebrated authors, in other respects very learned
and judicious, have then deviated from the true principles in
treating of 'renunciations.
They have largely expatiated on
the rights of children born or to be born, of the transmission
of *.hoserights, &c. But they ought to have considered the
succession less as a property of the reigning family, than as
a law of the state. From this clear and incontestable principle, we easily deduce the whole doctrine of renunciations.
Thos_er equi_
_ppl:oy__,_dz___e
"_;aq_kad:-_acred:
.they are fundamental l_s : those not authorized b_: the state
can onl_iffa'tory
on th'd'p'i_'ce who r_aaetl_em?_ They
"6armor injure his posterity, and he himself may recede from
them in ease the state stands in need of him and gives him
an invitation: for he owes his services to a people who had
committed their safety to his care. For the same reason,
the prince cannot lawfully resign at an unseasonable juneturez to the detriment of the state, and abandon in imminent
danger a nati6n thai had put itself under his carc.t
---'ffi.._p.A_3__narg_case_%
when the st_ta may fO1].OW
theoestablished t s._. The
rule without b¢i_agexposed to very great and manifest danger, orderofsuc
__LS eert_la t.h_ ey.ar_yd_scendant onghLt_ aa_e._d when the oughtcornraider ef_succ_ssiou calls him to the throne, however great _o_,lyto be
may appear his incapacity to rule by himself. This is a con- kep_(23_
_nce
of the spirit of the law that established th'6"_-6c-ession:
._.
nne_ot?]elaad recourse to it only to prevent the troubles
which would otherwise be almost inevitable at every change.
Now little advances _would have been made towards obtaining
this end, if, at the death of a prince, the people were allowed
to examine the capacity of his heir, before they acknowledged
him for their sovereign.
"What a door would this open for
usurpers or malcontents!
It was to avoid these inconveniences that the order of succession was established; and
nothing more wise could have been done, since by this means
no more is required than his being the king's son, and his
being actually alive, which can admit of no dispute : but, on
the other hand, there is no rule fixed to judge of the capacity
or incapacity to reign."_
Though the succession was net
established for the particular advantage of the sovereign an t
his family, but for that of the state, the heir-apparent has
nevertheless a right, to which justice requires that regard
should be paid.
His right is subordinate to that of the
nation, and to the safety of the state ; but it ought to take
place when the public welfare does not oppose it. (23)
• Spirit of Laws,book xxvi.chap. :_Memorialin behalfof Madamede
xxiii, wheremaybeseenverygoodIm- LongucviUe,
concerningtheprincipality
litiealreasonsfortheserogul_tiom, of Neufchatel,
in _.672.
Seefartheron.
(23)Seethis doctrine
illustrated
in1
BI_ CoL 247-8.---C.
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These reasons have the greater weight, since the law or
cl,e. v. the state may remedy the incapacity of the prince by nomi6_. of nating a re.rf.q_.nt_
as is practised in cases of minority.
This
_gonts.
regent _ng
the whole time of his administration, invested
with the royal authority; but he exercises it iff the -king's
name. (24)
_.65. Indi- The principles we have just established respecting the suevisibilityof cessive or hereditary right, manifestly show that a prince
sovereign- has no right to divide his state among his children. _Eyery
ties
soye_c_.fl_t._ol_cr_l__sg_ca)led,_ is._in its own nature, one and
_i_n_di_'isihle,.sinc_those who have un_te(l _fi soci_
s@arated in spite of themselves.
Those partltio_s_o'_ontrary to the nature of soverei_o'nvy and the preservation of
states, have been much in use ; but an end has been put to
them, wherever the people, and princes themselves, have had
a clear view of their greatest interest, and the foundation of
their safety.
But when a prince has united several ditferel_t _uatigns
under his authority, his empire is then properly an assemblage of several societies subject to the same head ; and there
exists no natural objection to his dividing them among hi_
children : he may distribute them, if there be neither law nor
compact tothe contrary, and if each of those nations c_Alts
to receive the sovereign he appoints for it. :For this reason,
:France was divisible under the first two races.* But being
entirely consolidated under the third, it has since been considered as a single kingdom ; it has become indivisible, and a
fundamental law has declared it so. That law, wisely providing for the preservation and splendour of the kingdom,
irrevocably unites to the crown all the acquisitions of its kings.
66. Who The same principles will also furnish us with the solution
areto do- of a celebrated question.
When the right of succession
eiaedisbecomes uncertain in a successive or hereditary state, and
putes
respeetmg the tWOor three competitors
lay claim to the crown, it is asked,
B_OSSIOII
vv
"Who
shall be the judge of their pretensmns.
Some
toa sore- learned men, resting on the opinion that sovereigns are sub,oignty. ject to no other judge but God, have maintained that the
competitors for the crown, while their right remains uncertain, ought either to come to an amicable compromise, enter
into articles among themselves, choose arbitrators, have recourse even to the drawing of lots, or, finally, determine the
dispute by arms ; and that the subjects cannot in any manner
decide the question. One might be astonished that celebrated
authors should have maintained such a doctrine.
But since.
even in speculative philosophy, there is nothing so absurd as
not to have been advanced by one or other of the philoso(24) Ante, p. 26, n._C.
• But it is to be observed that those
_'titio'zs were not made without the
94
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phers,* what can be expected from the human minD, when
seduced by interest or fear ? What ! in a question that con-cerns none so much as the nation--that
relates to a power
established only with a view to the happiness of the people-in a quarrel that is to decide for ever their dearest interests,
and their very safety--are
they to stand by as unconcerned
spectators ? Are they to allow strangers, or the blind decision
of arms, to appoint them a master, as a flock of sheep are to
wait till it be determined whether they are to be delivered
up to the butcher, or restored to the care of their shepherd ?
But, say they, the nation has divested itself of all jurisdiction, by giving itself up to a sovereign ; it has submitted to
the reigning family ; it has given to those who are descended
from that family a right which nobody can take from them ;
it has established
them its superiors, and can no longer judge
them.
Very well!
But does it not belong to that same
nation to acknowledge
the person to whom its duty binds it,
and prevent
its being delivered up to another ? And since
it has established
the law of suceession_ wlm is more capable
or has a better right to identify the individual
whom the
_un_[amental
law had in view, and has pointed out as the sueeessor ? _e
may affirm, then, without hesitation,
that the
_ec_b_n q(_th_s gl'an4 controversy belongs to the nation, and
-t6 t_he" nation alone.
Even if the competitors
have agreed
among tl_ems_elves_ or have chosen arbitrators,
the nation is
not obliged to submit to their regulations,
unless it has consented to the transaction
or compromise--princes
not acknowledged, and whose right is uncertain, not being in any manner
able to dispose of its obedience.
The nation acknowledges
no superior judge in an affair that relates to its most sacred
duties and most precious rights.
Grotius and Puffendorf
differ in reality but little from our
opinion;
but would not have the decision of the people or
state called a juridical
sentence
(judicium
jurisdictionis).
Well ! be it so : we shall not dispute about words.
However,
there is something more in the case than a mere examination
of the competitors'
rights, in order to submit to him who has
the best.
All t_di_l_ut2s.
_dx,_.__¢_ia_aaeiet$
are to be
judged and decided b_ the public authority.
As soon as the
right-oi e succession _s founcl uncerta_n,-t]le
s£vereign authority
returns for a time to the body of the state, which is to exercise it, either by itself or by it representatives,
till the true
sovereign be known.
"The contest on this right suspending
the functions
in the person of the sovereign, the authority
naturally returns to the subjects, not for them to retain it, but
to prove on which of the competitors
it lawfully devolves, and
then to commit it to his hands.
It would not be difficult to
q'Nesieoquomodonihfl tam absurdo philosophormm Ciceropde Divinst.
dicilmtest,quodnon dic_turab ahquo lib. ii.
96
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•ooKJ. support, by an infinite number of examples, a truth so evichAP.v. dent by the light of reason: it is sufficient to remember that
the states of France, after the death of Charles the Fair,
terminated the famous dispute between Philip de Valois and
[ 29 ] the king of England (Edward III.), and that those states,
though subject to him m whose favour they granted the decision, were nevertheless the judges of the dispute."*
Guicciardini, book xii., also shows that it was the states
of Arragon that decided the succession to that kingdom, in
favour of Ferdinand, grandfather of Ferdinand the husband
of Isabella, queen of Castile, in preference to the other relations of Martin, king of Arragon, who asserted that the
kingdom belonged to them.t
In the kingdom of Jerusalem also, it was the states that
decided the disputes of those who made pretensions to it; as
is proved by several examples in the foreign political history.:_
The states of the principality of :Neufchatel have often, in
the form of a juridical sentence, pronounced on the succession to the sovereignty.
In the year 1707, they decided between a great number of competitors, and their decision in
favour o["the king of Prussia was acknowledged by all Europe
in the treaty of Utrecht.
_ 67. That
The better to secure the succession in a certain and invatheright to riable order, j£j_t
_resent an established rule in all Christian
thesuccesstates
(Portugal
excepted),
tti_lg_6
des-cenilan_STf[ie
sovereign
_lon ought _
_ ....
.
_.. ........
...,_..,o__
._ _
can succeed to the crown, unless he ge the _ssuc of a m_trrmze
pendon the _l_at lS conformable to the laws of the country. As the natron
judgment _las established the succession, to the nation alone_
of • foreignpower of acknowledging those who are capable of succeeding ;
power
--"
--•
and consequently, _0_ i_ judgment and laws alone must de_p end the validity of the marriage of its soi;6ieign_e
le__mmacy of their birth.
-_flredueati¢n
had not _ power of familiarizing the human
mind to the greatest absurdities, is there any man of sense
who would not be struck with astonishment to see so many
nations suffer the legitimacy and right of their princes to depend on a foreign power ? The court of Rome has invented
an infinite number of obstructions and cases of invalidity in
marriages, and at the same time arrogates to itself the right
of judging of their validity, and of removing the obstructions; so that a prince of its communion cannot in certain
cases be so much his o#n master as to contract a marriage
necessary to the safety of the state. Jane, the only daughter
of Henry IV., king of Castile, found this true by cruel experience. Some rebels published abroad that she owed her birth
to Bertrand de la Cueva, the king's favourite ; and notwith• Answer in behalf of Madame
de
Longuevine
to a memorial in behalf of
Madame 4¢ Nemoura.
_ Ibid.

_ See the same
memorial,
which
quotes P. l_bbe's
Royal Abridgment,
page 501, &e.
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standing
the declarations
and last will of that prince, whr, .oo, i.
explicitly and invariably acknowledged
Jane for his daughter_
¢_,r. v.
and nominated
her his heiress, they called to the crown Isabella, Henry's sister, and wife to Ferdinand,
heir of Arragon.
The grandees
of Jane's
party had provided
her a powerful
[ 30 ]
resource, by negotiating
a marriage between her and AlphonBus, king of Portugal:
but as that prince was Jane's uncle,
it was necessary to obtain a dispensation
from the pope ; and
Plus II., who was in the interest of Ferdinand
and Isabella,
refused to grant the dispensation,
though such alliances were
tht;n very¢ common.
These difficulties cooled the ardour of
the Portuguese
monarch, and abated the zeal of the faithful
Castilians.
Every thing succeeded with Isabella, and the unfortunate
Jane took the veil, in order to secure, by this heroic
sacrifice, the peace of Castile.*
If the prince proceeds
and marries, notwithstanding
the
pope's refusal, he exposes his dominions
to the most fatal
troubles.
What would have become of England,
if the Reformation
had not been happily established,
when the pope
presumed to declare Queen Elizabeth illegitimate,
and incapable of wearing the crown ?
A great emperor, Lewis of Bavaria,
boldly asserted
the
rights of his crown in this respect.
In the diplomatic
code
of the law of nations by Leibnitz, we find) _ two acts, in which
that prince condemns, as an invasion of the imperial
authority, the doctrine that attributes
to any other power but his
own, the right of granting
dispensations,
and of judging of
the validity of marriages, in the places under his jurisdiction
:
but he was neither well supported in his lifetime, nor imitated
by his successors.
Finally, there are states whose sovereign may choose his_ 6_. of
successor, and even transfer the crown to another during his states
called
patrimomaL
I take this historical passage from says he, nobis rite debltam
et coneesM. Du Port de Tertre's Conspiracies.
sam.
To him I refer, for I have not the oriP. 156. Forma dispensationis
super
ginal historians by me. However, I do aflinitate
consangumitatis
inter Lunot enter into the question relatang to dovlcum marehmnem
Brandenburg
et
the birth of Jane" this would here be Margaretham
ducissam Karmthive, nee
of no use.
The princess had not been
non legltlmatio
hberorum
procreandodeclared a bastard
according
to the
rum, fact_ per dora. Ludovie. IV. l_om.
laws _ the king acknowledged
her for imper.
his daughter ; and besides, whether she
It is only human law, says the empeo
was or was not legitimate,
the meonfor, that hinders these marriages mtra
veniences resulting
from the pope's re- gradus afllnit_tas sangumis,
prveserhm
fusal still remained the same with re- intra fratres et sorores.
De cujus legis
spoet to her and the king of Portugal.-prseceptis dispensaxe solummodo pertinet
Note, edit. 1797.
ad anctoritatem
imperatoris seu princi°
"_ P. 154, Forma d]vortli matrimcpls Romanorum.
He then opposes and
aialls inter Johannem
fihum regis Bo- condemns the opinion of those who dare
heml_v et Margaretham
dueissam Ksto say that these dispensation_
depend
rinthi_.
This divorce is given by the
on ecelemusties.
Both this act and the
emperor ou account of the impotenformer are dated in the year 1341._
ey of the husband, per auctoritatem,
Note_ edit. _. v. 1797.
13
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=_o_x. life: these are commonly called patrimonlaZ kingdoms ol
CHAP.
v. states : but let us reject so unjust and so improper an epithet,
which can only serve to inspire some sovereigns with ideas
very opposite to those they ought to entertain.
We have
shown (§ 61) that a state cannot be a patrimony.
But it may
happen that a nat_r
t__d%onfidence
in
its prince, or for some other reason, has intrusted him with
the care of appointing his successor, and even consented to
[ 31 ] receive, if he thinks proper, another sovereign from his hands.
Thus w¢ _sea.that :Petex I._ emperor of Russia, nominated his
_w_fe to succeed him_ though_l_e had ch_dren.
"
-_
69. Every But when a prince chooses his snccessor, or when he cedes
t_ue_o_o- the crown to another,_properly
speaking, he only nominates,
reigntyis by virtue of the power with which he is, either expressly or
aanalienable,
by tacit consent, intrusted--he
only nominates, I say, the
person who is to govern the state after him. This neither is
nor can be an alienation, properly so called. E v__ true
sovereignty is_ in its own nature, unalienable.
We shall be
easily convinced of this, if we pay attention to the origin and
end of political society, and of _he supreme authority.
A
nation becomes incorporated into a society, to labour for the
common welfare as it shall think proper, and to live according to its own laws. With this view it establishes a public
authority.
If it intrusts that authority to a prince, even
with the power of transferring it to other hands, this can
never take place without the express and unanimous consent
of the citizens, with the right of really alienating or subjecting the state to another body politic: for the individuals who
have formed this society, entered into it in order to live in
an independent state, and not under a foreign yoke. Let
not any other source of this right be alleged in objection to
our argument, as conquest, for instance ; "for we have already
shown (§ 60) that these different sources ultimately revert to
the true principles on which all just governments are founded.
While the victor does not treat his conquest according to
those principles, the state of war still m some measure subsists : but the moment he places it in a civil state, his rights
are proportioned by the principles of that state.
I know that many authors, and particularly Grotius,* give
long enumerations of the alienations of sovereignties.
But
the examples often prove only the abuse of power, not the
right.
And besides, the people consented to the alienation,
either willingly or by force. What could the inhabitants of
Pergamus, Bithynia, and Cyrene do, when their kings gave
them, by their last wills, to the Roman people .9 Nothing
remained for them, but to submit with a good grace to so
powerful a legatee.
To furnish an example capable of serving
_s an authority, they should have produced an instance of a
* GrofiueDejure Bdli et Psois,lib.L oap.iii._ 1|.
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people resisting a similar bequest of their sovereign,
and
moot L
whose resistance had been generally condemned as unjust and cwAP.v.
rebellious.
Had Peter I., who nominated his wife to succeed
him, attempted to subject his empire to the grand seignior, or
to some other neighbouring
power, can we imagine that the
Russians would have suffered it, or that their resistance would
have passed for a revolt ? We do not find in Europe any
great state that is reputed alienable.
If some petty principalities
have been considered
as such, it is because they
were not true sovereignties.
They were fiefs of the empire,
enjoying a greater or less degree of liberty:
their masters
[ 32 ]
made a traffic of the rights they possessed over those territories : but they could not withdraw them from a dependence
on__the empire.
"_-_Let us conclude then, that, as the nation al_ne has a right
to subject itself to a foreign power, the right of really alien/
/

_ting the state can never belong to the sovereign, unless it
be expressly given him by the entire body of the people.*
Neither are we to presume that he possesses a right to nomi-

]

I

nate his successor or surrender the sceptre to other hands,ha
I
rig, ht which must be founded on an express consent,, on a lawv [
l
of the state, or on long custom, justified by the tacit consent J
(__0f
the people.
-/
If the power of nominating his successor is intrnated to the _ T0. Dut_
soy.ere--Tgn_]_e_oughtJto- lmve n° other view in his choice but of a pnnee
the advantage and safety of "the state.
He himself was es- whois em't£_b'lTshed"
5nl_fbr
t]ils'bnd (§ 89) ; the hberty
"
of transferring.
, ..... _ to
no_na'e
his power to another could then be granted to him only with h,__ethe same view.
It would be absurd to consider it as a prero-ce_or.
gative useful to the prince, and which he may turn to his own
private advantage.
Peter the Great proposed only the welfare
of the empire when he left the crown to his wife.
He knew
that heroine to be the most capable person to follow his views,
and perfect
the great things he had begun, and therefore
preferred her to his son, who was still too young. If we often
found on the throne such elevated minds as Peter's, a nation
could not adopt a wiser plan, in order to ensure to itself a good
government, than to intrust the prince, by a fundamental
law,
with the power of appointing his successor.
This would be a
much more certain method than the order of birth.
The Roman emperors, who had no male children, appointed a successor
by adoption.
To this custom Rome was indebted
for a
~ __
•
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PRINCIPAL

OBJECTS OF

BooxL series of _overeigns unequalled in history,MNerva, Trajan,
clAP.v. Adrian, Antoninus, Marcus Aurelius.
What princes ! Does
the right of birth often place such on the throne ?
_1. ne
We may go still farther, and boldly assert, that, as the
m,,_thave safety of the whole nation is deeply interested in so importat least_ ant a transaction, t/t_ns_.nt
a_od.ratification of the peepS.
tacitrati- or state is necessary to give _full _,nd.e_utjre effect,--at Ieast
fication.
t_I_eirtacit consent and ratification.
If an emperor of Russia
tl_ought proper to nominate for his successor a person notoriously unworthy of the crown, it is not at all probable that
vast empire would blindly submit to so pernicious an appoint[ 33 ] merit. And who shall presume to blame a nation for refusing to run headlong to ruin out of respect to the last orders
of its prince ? As soon as the people submit to the sovereig_
appointed to rule over them, they tacitly ratify the ehoi_.
made by the last prince ; and the new monarch enters int_
all the rights of his predecessor.

CHAP. VI.

\

¢_AP. v_. PRINCIPAL OBJECTS OF A GOOD GOVERNMENT;
AND FIRST
TO PROVIDE FOR THE NECESSITIES OF THE NATION.

r_. The
AFTER these observations on the constitution of the state,
objectof so-let us now proceed to the principal objects of a good governoletypointsment.
We have seen above (§§41 and 42) that the prince,
out the dut,esof the on his being invested with the sovereign authority, is charged
Sovereign.with the duties of the nation in relation to government. In
treating of the principal objects of a wise administration, we
at once show the duties of a nation towards itself, and those
of the sovereign towards his people.
A wise conductor of the state will find in the objects of
civil society the general rule and indication of his duties.
The society is established with the view of procuring, to those
who are its members, the necessaries, convemenees, and even
pleasures of life, and, in general, every thing necessary to
their happiness,---of enabling each individual peaceably to
enjoy his own property, and to obtain justice with safety and
eertainty_and,
finally, of defending themselves in a body
ne oughtto against all external violence (§ 15). The nation, or_i_r.au'} _.'¢ procure
ductor
, shoul_
to the businessa of
provid!ngfor all
plenty,
t_
wants
of-t e_ople,apply andproducing
]utpp2/pT.i_.q_'
all
"t3i-6n_essaries ot_lit'e, with ,ts couvenie_U-_h_moeent
_cl lauc[abqe"eh_oyments. (2b'_ -:g_"ai_"easy life "_lio_% _x(25) See the general doctrine, that the
happiness of a people depends on the
quantity of produeUve labour and eraployment, and the consequent return
of produce and remuneration_diseuued
leo

at large, 2 Malthus, 433 ; $ Smith, W. N.
200 ; 2 Pzdey, MoT. Phil. 345 ; Sir J.
Child on Trade, 167-8 ; and Tucker on
Trade, part iL section8 4, 7, 8; 1 Chit.
ty's Commereild L_wt I, &e.--_

z GOOD90VIR_MENT.

U

ury contributes to the happiness of men, it likewis,
roubles
_oo_ L
them to labour with greater safety and success after their c_P. _x.
own perfection, which is their grand and principal duty, and
one of the ends they ought to have in view when they unite
in society.
To succeed in procuring this abundance of every thing, it _ _3. To [ _
is necessary to take care that there be a su_cient
number of takecare
able workmen
in every a_aaful ar _ae¢_
_rof_ssion. (2(5)th_ toh?2
-_.n-ht-te-nt]vea_pplication
on the part of government, wise re-c_e_t numgulations,
and assistance
properly granted, will produce this her of workeffect, without
using constraint,
which is always fatal to in-men.
dustry.
A_y_t_e
; to. _tcceed in retaining them, the public authority preventthe
_as
..... certainly
a right to use contraint,
if necessary._ "_m_gr_°n_-_/of
tho_
Every cit]zen owes his personal services to his country ; and a that are
mechanic, in particular,
who has been reared, educated, and useful.
instructed
in its bosom,__c_;aaot lawfully leave it_ and carry to
a foreign land that industry which he acquired
at home, unless_his country has no occasion for him, (27) or he__cannot
__tl_._i_t
ffult'9( .his la.bour and abili--_ies. Era- [ 34 ]
ployment must then be procured for him ; and, if, while able
to obtain a decent livelihood in his own country, he would
without reason abandon it, the state has a right to detain
him. (28)
But a very moderate use ought to be made of this
right, and only in important
or necessary cases.
Liberty
is the soul of abilities and industry : frequently
a mechanic
or an artist, after having long travelled
abroad, is attracted
home to his native soil by a natural affection, and returns
more expert and better qualified to render his country useful
services.
_J'.._¢rtain extraordinary
eases be excep£cd, it is best
in this affair to practise the mildmethods
of protection,
ene_fi_,'-_., "_d "¢o_leave t_nb iest to that natural love
_aen for the places of their birth.
."
tks to those emissaries
who come into a country to entice _ _. _ml, -""
r
aw_vu-se_ui'su_ect_,
the _o_e¢_.ha_a
r_] h t tol_unishthemsar_eswho
severely, and has just cause of complaint against the po_er
b__y
are emp][oyed.
away.
In _anot_erplace,
we shah treat more particularly
of the
general question, whether a citizen be permitted
to quit the
(26) There were in England many
enactments
enforcing
th_s supposed
pohcy, and probabitmg various workmen from le_vlng the kingdom.
See 5
Gee. L e. 27 ; 23 Gee. IL e. 13 ; 14
Gee. ILI c. 71 ; 4 Bla_ Corn. 160. But,
according to mere modern policy, these
¢nactment_ were repealed by 5 Gee. IV.
c. 97.--C.
(27) See the English
act_ enforcing

this rule, 5 Geo. L c_ 27; 23 Geo. IL
¢_ 13 ; 14 Geo. III. e. 71 ; 4 Bla. Com.
]60 ; but repealed by 5 Geo. IV. c. 9_.
- -C.
(28) See also the power of preventtug a subject, or even a ferezgner, going
abroad.
_'1¢.¢]¢v. J/obn, 1 Jac. & Walk.
Pep. 405, and post, _ 222, and Book LL
_ 108.---C.
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•ooKL society of which he is a member. The particular rea_
CHAr.vL concerning useful workmen are sufficient here.
boutand try, (29) to excite abilities, to propose honours, rewards, privii must
_industry
76.beLa-.
The and
stateso ought
to matters
encourage
to may
animate
indusen. leges,
to order
that labour,
every one
live by
his
courage& i_tustry.
In this particular, England deserves to be held up
as an example. The parliament incessantly attends to these
important affairs, in which neither care nor expense is
spared. (30) And do we not even see a society of excellent
citizens formed with this view, and devoting considerable
sums to this use ? Premiums are also distributed in Ireland
to the mechanics who most distinguish themselves in their profession. Can such a state fail of being powerful and happy.

_/i
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} 77. The
atlhty
of

useful
._O-_F_
all the
and
necessary,
_ts, ti[lage_
a_'t_'_'6iii-bdWhen_e_]_h
or a_iculture, is doubtless the most '
_n_gc.(31) derives its subsistence.
The cultivation of the soll causes it
to produce an infinite increase; it forms the surest resource
and the most solid fund of riches and commerce, for a nation
that enjoys a happy climate.
_L/

_.7s. l%gu- This object then deserves the utmost attention of the goin
lations
no- vernment.
The sovereign
to neglect
no means
of renthi_respoc_,
dering the land
under his ought
jurisdiction
as well
cultivated
as
possible. H__e_e
9_l_l_t.Jao_tto allow either communities or private _uqrsous to a-cquire Ja_ge t_acts'Of Ian_, and ]d_v_t-_em
Forthedis- uncultivated.
Those rights of_ozamo_ which depriv:et_he proeessary

\ _/

tributmn
of prietor
of him
the fre'e-]'i-bertyOf
a_
not allow
to enclose anddisposing
cultivateo_ithisin land--w]aich'will
the most advan[ 35 ] _tageous manner; those rights, I say, are inimica]-to_t_e_vel _are of the state, and ought to be'suppressed, orreduced t-_o
]_st_l)ounda__. _Totwithstanding the introduction o_pr_te
_roperty among-the citizens, the nation _ has st_ a rl_ght to
_ke the most e ectual measures to cause the aggregate soft
oTthe country to produce the greatest and most advantageous
revenue possible.
(32)
(29) Ante, _ 72, note (25).--C.
(30) How far the interference of the
legislature
is advisable, and when--see
the authorities and arguments collected,
1 Chitty's Commercial Law, 4 to 7, and
post, _ 98.--C.
(31) As to the subject of this chapterj
line further authorities,
Chitty's Cornmereial Law, col i. chap. 1.--C.
(_2) In England
there are few leIt2

gislative enactments respecting the cul
tivation of the soil or employment
of
its produce, each individual
being left
to his own discretion ; but to prevent
the injurious tale of farming produce,
thereby impoverishing
the land, there is
an express enactment enforcing public
pohcy in that respect.
See 56 Geo. IXI.
e. 50, and its recital&
In Frtmee there
m'e express previsions
punimhiutg indi.
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The government
ought carefully to avoid every thing caBoo, L
p_ble of discouraging
the husbandman, or of diverting him Y_-_P'*_"
from the labours of agriculture.
Those taxes--those
excessive _ 79. F_,
-L
and ill-proportioned
impositions,-'t]ae
l_urden of which falls the
lion protonof huJ. _almost entirely on the cultivators---and
the oppressions they b_d_e_.
_dfrer from the officers who levy them--_epr_ve
the unhappy
p-e_h_'of
the means 6f cultlvatlng the e_th, and depopulate
_id-co_aat_y.
Spain is the most fertile and the worst cultivated countr[ _n Europe.
The church there possesses too
"_-_nueh_-lkhTl;
_'h_ _c_h'tractors
for the royal magazines,
being authorized to purchase, at a low price, all the corn they
find in the possession of a peasant, above what is necessary
for the subsistence of himself and his family, so greatly discourage the husbandman,
that he sows no more corn than is
barely necessary
for the support
of his own household.
Hence the frequent scarcity in a country capable of feeding
its neighbours.
__A__oth_ _ause._njurioas
to a_rleultare
is the contempt _ so. Hus- _
___Wn-us_b_c_m_tLn.°'-_l_trac_es_nen
in c_tles--even bandry
the mosi-sdrvH_-mechahlcs--the
idle citizens--consider
him o_ght
to be
placed m art
that cultivates the earth with a disdainful eye; they humble
and discourage
him; they dare to despise a profession that
feeds the human race-the
natural employment
of man.
A
little insignificant
haberdasher,
a tailor, places far beneath
him the beloved employment
of the first consuls and dictators
of Rome ! _hina
has wisely prevented
this abuse : agriculture is there held in honour;
and to preserve this happy
mode of thinking, the emperor himself, followed by his whole
court, annually, on a solemn day, sets his hand to the plough,
and sows a small piece of land.
Hence China is the best
cultivated country in the world; it feeds an immense multitude of inhabitants
who at first sight appear to the traveller
too numerous for the space they occupy.
.The cultivation
of the soil deserves the attention
of thet
zovernment,
not
oniy
on
account
of
the
invaluable
advantages
.....
,,_.-......
_'_ffJw from it, 1)ut from Its being an obhgatmn lmDosed by
n_ure _O_imankind."-_e
w_o_e earth is destined to feed _ts
'inhabitants
; but fniz it would be incapable of doing if it were
uncultivated.
_
nation is then obliged by the law of
nature to cultivate t-_e-_nd
that has fallen to its share; and
_t'-h-a_'no right t0 e-hhrge
its boundaries,
dr have reeours_ to
he assistance of other nations, but in lJroportion as the land
session is incapable of furnishing it with necessaries.
_t_on_"
(Su_'_e
_iieieni G6"rma_s, and some modern
Tartars) who inhabit fertile countries,
but disdain to cultivate their lands, and choose rather to live by plunder, are
wanting to themselves, are injurious to all their neighbours,
vidaals who _uffer injurious weeds to
seed on land to the injury of their neighb_ur_, a r_guhttma whmh woul,l b_ ex-

ceedingly
salutary
this eountry._C.

ff introduced
le_

into

ho_ourabt,
lighU

81. Tho

eulttvatton
of the sut/

. "
obhgauoa.

[ 36 ]
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soox ,. and deserve to be extirpated as savage and pernicious beasts.
c.Ar. v,, There are others, xvho, to avoid labour, choose to live only
by hunting, and their flocks. This might, doubtless, be
allowed in the first ages of the world, when the earth, without
cultivation, produced more than was sufficient to feed its
small number of inhabitants.
But at present, when the human race is so greatly multiplied, it could not subsist if all
nations were disposed to live in that manner. Those who
still pursue this idle mode of life, usurp more extensive territories than, with a reasonable share of labour, they would
have occasion for, and have, therefore, no reason to complain,
if other nations, more industrious and too closely confined,
come to take possession of a part of those lands.
Thus,
though the conquest of the ciwlized empires of Peru and
Mexico was a notorious usurpation, the establishment of many
colonies on the continent of North America might, on their
confining themselves within just bounds, be extremely lawful.
The people of those extensive tracts rather ranged through
than inhabited them.
"

_ s2. of
T_heestablishment of public granaries is an excej_l.ep_trepublicgn_ gulation for preventing scarcity.
But great care should be
narles. " taken to prevent their being managed with a mercantile
spirit, _n--dwit]i views of profit. "-This woh-ld be estab-IiSIaihg a
monopoly, which would not be the less unlawful for its being carried on by the magistrate.
These granaries should
be filled in times of the greatest plenty, and take off the
corn that would lie on the husbandman's hands, or be carried in too great quantities to foreign countries : they should
be. opened when corn is dear, and keep it at a reasonable
prme. If in a time of plenty they prevent that necessary
commodity from easily falling to a very low price, this inconvenience is more than compensated by the relief they afford
in times of dearth : or rather, it is ao inconvenience at all ;
for, when corn is sold extremely cheap, the manufacturer,
in order to obtain a preference, is tempted to undersell his
neighbours, by offering his goods at a price which he is after.
wards obliged to raise (and this produces great disorders
in commerce, by putting it out of .its course); or he accustoms himself to an easy life, which he cannot support in
harder times.
It would be of advantage to manufactures
and to commerce to have the subsistence of workmen regularly kept at a moderate and nearly equal price. In short,
_ublic granaries keep in the state quantities of corn that
w_ul-d b-_sent "a_roa_ at__o_o-_e--a_ a rate-'_'_a-n-_r-_c-_-asea again, and brought back at a very great expense_a_¢r
"_b'ad harvest, which is a real loss t0_ the nation. These
-'establishments, however, do not hinder the corn trade. If the
country, one year with another, produces more than is sufficmnt
for the support of her inhabitants, the superfluity wi_e
sent104
abl and ; but it will be sent at _'higher and fairer prioe.
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or coMMracr.(88)

IT is commerce that enables individuals and whole nations i s3 of
to procure those commodities which they stand in need of, som_=_
but cannot find at home. 'Commerce is divided into ]wmeromgn
and'_i'_//_._(34)
The former is that carried on in the trade.
state between the several inhabitants ; the latter is carried on
with foreign nations.
The home trade of a nation is of great use ; it furnishes all _ s4. Utility i
th_Wifh"
{_ _t_soT'proeuring
whatever they want, of thehome
_neeessaryj
useful, or agreeable ; xt causes a clrcu-trade.
_off.gY_mgney
_ excites industry, animates labour, and, by
affording subsistence to a great n.umber of people, contributes
to increase the population and power of the state.
J
" "'_n_-_sameYeasons show the'use of foreign trade, which is t ss. Utility ¢'
moreover attended with these two advantages :_1. By trad- of rorexgn J'-_
wi_ breigners, a nation procures suc_
as neither trade.
. natur&.aoy a_ c_n furnish in the country it occupies. -_nd
____econd!5 _ &fits foreign trade be properly directed, it increases
tlae'riches oi"the nation, and may become the source of wealth
anff_'lenty.
Of this the example of the Carthaginians among
t_d a'ncients, and that of the English and Dutch among the
moderns, afford remarkable proofs. Carthage, by her riehes_
counter-balanced the fortune, courage, and greatness of Rome.
Holland has amassed immense sums in her marshes ; a company of her merchants possesses whole kingdoms in the East,
and the governor of Batavia exercises command over the
monarchs of India. To what a degree of power and glory
has England arrived ! :Formerly her warlike princes and inhabitants made glorious conquests, which they afterwards lost
by those reverses of fortune so frequent in war; at present,
it is chiefly commerce that places in her hand the balance of
_urope.
:Nations are obliged to cultivate the home trade,--fi_
_.86. o_because it is clearly demonstrated from the law of namrej ¢_t,on
that mankind ought mutually to assist ea-ch other, and, as homeeUltwatetrade.the
far as in their power,'cbntr_ute
to the perfection and happiness of their fellow-creatures: whence arises, after the innovate
_propex_,_ t_e obligation to resign to
o_r[-._e_
those things w_ieh they have occasion
__
andwhichwe'do_t-a_in_e _or our own _e.
Second)y,
(33) See the authoritie_ aud doctrines
"mthe advantage of commerce and corn.aereial regulatmns, 1 Chitty'e Commer_t_l Law, 1 to 106.--C.
(34) To these are t _ added the
]4

earrfflng trade, formerly one of the prinolpal sources of British wealth and
power. See authorities, 1 Chltty's Comutercial Law, 7, 8, &c.--C.
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•oo_ z. society being established with the view that each may proCHAr.vm. cure whatever things are necessary to his own perfection and
happiness--and a home trade being the means of obtaining
them--the obligations to carry on and improve this trade are
derived from the very comuact on which the_iety
was
38
•
_
.................
•
[ " ] formed Final] , hem aavantageous to the natlon_ it is a
duty the people owe"t_d_hcm_l_rt_,'to make _this comn_eree
2 87 Obli- " For the same reason_ drawn from the welfare of the state,
_aUonto an-_raIso-to p_'ocurefor the citizens every thing they want, a
oarryon nation is obliged to promote and carry on a forei_ntrade.
foreign
Of all the modern states, England is most distingmshedSn
trade.
this respect.
The parliament have their eyes constantly
fixed on this important object; they effectually protect the
navigation of the merchants, and, by considerable bounties,
favour the exportation of superfluous commodities and merchandises. In a very sensible production,* may be seen the
valuable advantages that kingdom has derived from such
judicious regulations.
ss. yo_.
Let us now see what are the laws of nature and the rights
datmnof of nations in respect to the commerce they carry on with
the_wsof each other. _n. axe 0bljged _u_ly._t_..a_sjst
each other
©ommer_e.._a.u_hgs_p(sib)e_ and to contribute to theperfect_
happiness of their fel]o_'=crea"t'_d_.§
19); (35)-_'_'_e
"it_follows, as we have said above (§ 86), that, after tl_ intro.d_)on of private pro perty_zit b_ame a duty to selLt_.ach
._ha_:_t _a fai
what the possessbr himself ha_ a9 occasion for_ and wl_at is necessary to others ; because, since that
"ihtroduc_l_r_iv_ate--_ro-pTr'ty,
no'_o-ne can, by any other
means, procure the different things that may be necessary or
......
useful ¢o him, and calculated to render life pleasant and agrceltightof able. 'Now, since right springs from obligation (Prelim. § 3,_hying,
the obligation which we have just established gives every man
the right of procuring the things he wants, by purchasing
them at a reasonable price from those who have themselves
.
._ no occasion for them. (36)
We have also seen (Prelim. § 5) that men could not free
themselves from the authority of the laws of nature by uniting
in civil society, and that the whole nation remains equally
• Remarks on the Advantages and
DiSadvantages of France and Great
Britain with respect to Commerce.
(35) See also s. 13, and Id. note_
unt_.--C.
(36) The recta/ obligation of a hation, in time of peace, to permit ecrumercial intercourse with other states,
and to allow other states to buy her
surplus produce, or to sell or exchange
their own surplus produce, 1_ illustrated in Mr. Pitt's celebrated speech
106

m concluding the commerciM treaty
with France in 1786, &c., 2 Smith's W.
of N., 226 to 252 ; Tuckers Pamphlet
Cui Bone, and 1 Chitty's Commercml
Law, 73 to 79. This seems to be eensiderod by the ablest writers on the law
of nations, to be a morn/ duty but of
iml_rfeet obligatmn, so that in truth
each state has a right, when so dmposed,
to decline any commercial intercourse
with other states. Id _
et lmpra.-C.
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subject to those laws in its national capacity; so that the ,oo_,_
natural and necessary law of nations is no other than the law cl_r.
of nature properly applied to nations or sovereign states
(Prelim. § 6) : from all which it fpllows_that a natj_u.J_ajL
right to procure, at an equitable price, whatever articles it
wants, by purchasing them of other nations who have no oc- -_
casion for them. This is the foundation of the right of corn- _'_
merce between different nations, and, in particular, of the
r_ht of buying. (36)
We cannot apply the same reasoning to the right of selling _ sg. Rig_
such things as we want to part with. Every man and every of semis.
nation being perfectly at liberty to buy a thing that is to be
sold, or not to buy it, and to buy it of one rather than of
another--the law of nature gives to no person whatsoever any
kind of right to sell what belongs to him to another who does
not wish to buy it ; neither has any nation the right of selling
her commodities or merchandise to a people who are unwilling_
to have _hem.
[ 89 ]
Every state has consequently a right to prohibit the en- _ 9o. Protrance of foreign merchandises; and the nations that are hibmonof
affected by such prohibition have no right to complain of "t foreignmet
as if they had been refused an office of humanity. (37) lnelrm"
l:, ehand_es.
complaints would be ridiculous, since their only ground of
complaint would be, that a profit is refused to them by that
nation, who does not choose they should make it at her expense. It is, however, true, that if a nation was very certain
that the prohibition of her merchandises was not founded on
any reason drawn from the welfare of the state that prohibited
them, she would have cause to consider this conduct as a
mark of ill-will shown in this instance, and to complain of it
on that footing. But it would be very difficult for the excluded nation to judge with certainty that the state had no
solid or apparent reason for making such a prohibition.
By the manner in which we have shown a nation's right_-6 _ 9£ _,buy of another what it wants, it is easy to see that this right ture ofthe
is not one of those called _ver_.¢¢_and that are
. . aecomnanied
r
. rightof
buying.
w_-__'to"u_
constraint.
Let us now dmtmctly explain
the nature of a right which may give room for disputes of a

very serious
nature.
You ofhave
a right
buy of others
things
as you
want, and
which
theytothemselves
havesuch
no
need ; you make application to me : I am not obliged to sell
them to you, if I myself have any occasion for them. In
virtue of the natural liberty which belongs to all men, it is I
'_...._who am to judge whether I have occasion for them myself, or

i
I

(36) See note (36) preceding page.
porting prohibited goods, or permitted
(37) When such a prohibltaon has goods without paying imposed duhes.
been

established_

any

violation

of it in

Bird

v.

Appleton,

8

Term

nep.

582 ;

general subjects the sh_p and goods to Wig_mre v..Reed, 5 Term Rep. 599 ;
_eizure and confiscation, as in ease of Holma, v. Jolm#o_, Cowp. 344.--C.
Itmugglmg, whether by exporting or ira- | bYmrebv. Hubbart t 2 Cranch, 187.}
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mool1. can conveniently sell them to you ; and you have no right te
_.
v_. determine whether I judge well, or ill, because you have no
authority over me. If I, improperly, and without any good
reason, refuse to sell you at a fair price what you want, I
offend against my duty : you may complain of this, but you
must submit to it : and you cannot attempt to force me, without violating my natural right, and doing me an injury. T_he
r_.llt of buying t_e things we want is then only an imperf_t
_ll_e
that of a poor-man to receive alms of the ri_c_:ma
"'* _n-;
if the latter refuses to bestow it, the poor man may justly
, complain : but he has no right to take it by force .....
If it be asked, wha¢ a nation has a right to do in case of
extreme necessity,--this
question will be answered in its proper place in the following book, Chap. IX.
--._,
9_. Evc_ f'_ince then a nation cannot have a natural right to sell her
naUon_ to merchandises to another that is unwilling to purchase them,
far
itwill
engage
in ofothers,
since
itbelongs
onlytothese
choosehow
since she has
only
an imperfect
right tolast
buy tojudgewhether
what she wants
eommerce.[
itbe properforthem to sellor not; and finally,
since
c._cgom
_m.meerpe
cot_sists
in _mm_]._.httyiag
and selling_
allsortsof
o.¢_q._modjtjes,
itisevident
thatitdependson thewillof any
nationtocarryon commercewithanother,
ortoletit alone.
Ifshebe willing
toallowthistoone,itdependson thenation
topermititundersuchconditions
as she shall
thinkproper.
_ Forjn permitting another nation_ trade_ithher,she.gj._ts
[ 40 J_that_o.th_
xight; aacl_e.vexy.onais at liberty to _t
conditions he pleases to a right which he grants of his own
93.

Men and sovereign states may, by their promis
into a perfect obligation with respect to each other, in things
_e
u_res
a per'where
A
ct right
to
..... nature has imposed only an imperfect obligation.
a foreign natron, not hawng naturally a perfect right to carry on a
trade,
commerce with another, may procure it by an agreement or
treaty.
_t
is then acquired_9_b_y_.tl'e, atie.a, and relates to th_c_-_t_ae_|aw
of nations termed conventional
(Prelim. § 0.4). The treaty that gives the right of commerce,
is the measure and rule of that right.
9_. of the A simple permission to carry on commerce with
_imple
per---_.---_-_r._
.........
:__ = _j...
_ _
.....
- -'_
missionof
commerce. (37) With respect to commercialnations; and theyare not evenpeeintoreourse
withtheeo/oa/e4ofaparent mittedto l_nd in the country,or to
ItateofEurope,
alltheEuropean
nations enterwiththeir
vesselswithincannon
whichhaveformedsettlements
abroadshot of the shore,exceptonlyin eaeeJ
haveeoappropriated
the tradeof those of urgentnecessity.Thishasnowbesettlements
to themselves,
eitherin _v- eomegenerallythe understanding
and
eltudvelypermittingtheirownsubject_law of nationsasregardscolonies
; and
to partakeof it, or in grantinga me- the ships,&e. violatingthe rule are
nopolyto tradingcompanies,
thatthe liable to seizure. Marten'm
Law of
coloniesthemselves
cannotlegallycarry Nattone,150to 152; Bird v. Appletomp
on hardlyany d/resttradewith edter 8TermRep.562; 1Chitty'sCommercial
powers"consequently
the commerce
in Law,79,211to 244,_70,631.--C.
th_ possessions
is notfreete foreign
lOS

a nation

How
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"v£jy.._no perfect right to that commerce. For if I merely _oo_L
and sin_pTy_permlt you to do any thing, I do not give you c1_. wa
any right to do it afterwards in spite of me :--you may make
use of my condescension as long as it lasts ; but nothing prevents me from changing my will. As then every nation has
a mght to choose whether she will or will not trade with another, and on what conditions she is willing to do it (§ 92), if
one nation has for a time permitted another to come and
trade in the country, she is at liberty, whenever she thinks
proper, to prohibit that commerce--to restrain it--to subject
it to certain regulations; and the people who before carried
it on cannot complain of injustice.
Let us only observe, that nations, as well as indi_dduals,
are obliged to trade together for the common benefit of the
human race, because mankind stand in need of each other's
assistance (Prelim. §§ 10, 11, and Book I. § 88) : still, however,
each nation remains at liberty to consider, in Tart,wular eases,
whether it be convenient for her to encourage or permit commerce ; and as our duty to ourselves is paramount to our duty'\
to others, if one nation finds herself in such circumstances }
that she thinks foreign commerce dangerous to the state, she,/
....may renounce and prohibit it. This the Chinese have done
for a long time together.
But, again, !t is p_ly for.very
serious and impotent reasons that her duty to herself should
d_t-_-such
a reserve; other_dse, she could not refuse to
c_,,ply
with the general duties of humanity.
the rights
deriveacquire
from _therthe
95. w_
naturee have
with seen
regardwhat
to are
commerce,
andthat
hownations
they may
laws relatothers by treaties: let us now examine whether they .caning w cornfound any on long custom. To determine this question m a m_rcearo
solid manner, it is necessary first to observe, tha_ there are subjectpJ
rights which consist in a simple power : they are called in pr_s_r:.[:
Latin, jura mer_ facultatis, ri hts of mere'ability.
They t_on._)
are such in their own nature t_
_'_ffe_
_em may
use them or not, as he thinks proper_being
absolutely free
from all restraint in this respect; so that the actions that
relate to the exercise of these rights are _cts of mere free
will, that may be done or not done, according to pleasure. It
is manifest that rights of this kind cannot be lost by pre- [ 41 ]
9n accnnnt_¢±h,_r n_LbeinKused , sinceprescr_tion
if I possess a right which is of such a nature that I may or
may not use it, as I think proper, without any person having
a right to prescribe to me on the subject, it cannot be presumed, from my having long forborne to use it, that I therefore intend to abandon it. _xig_Lkhen
imrp._ "crl_tibl_
unless I have been forbidden or hindered from making use
(38) See further, Orofius, 158_
Com. Law, SO, 61.--C.

Puff_ndorf,
K

B. 4, _

5, s. 10, p. 168;

1 Chin
1#9

_

_1

OF COMMERCE

Boox L _
and have o_hsut_eient
m_J_o_
Let
_AP. vn_. us suppose, o'i__at_am
entirely at liberty to grind
my corn at any mill I please, and that during a very considerable time, a century if you please, I.have made use of
the same mill: as I have done in this respect what I thought
proper, it is not to be presumed, from this long-continued
use
of the same mill, that I meant to deprive myself of the right
of grinding at any other ; and, consequently,
my right cannot
be lost by prescription.
But now suppose, that, on my resolving to make use of another mill, the owner of the former
opposes it, and announces to me a prohibition ; if I obey his
prohibition without necessity, and without opposition, though
I have it in my power to defend myself, and know my right,
this right is lost, because my conduct affords grounds for a
legitimate
presumption
that I chose to abandon it.--Let
us
apply these principles.--Since
it depends on the will of each
nation to carry on commerce with another, Or not to _t
9n_ and to regulate the manner _n which it chooseaJ_arry_jt
on (§ 92), the right of commerce is evidently a right of mere
ability (3"u_meres facultat@), a simple power, and conseq_tl_v
_e_-_scri_ti_l¢_.
Thus, a|t'hough t_o_nations
_a--'vet_reated
together: ° without interruption,
during a century,
this long
usage.does
not give any right to either of them ; nor is the
one obliged on this account to suffer the other to come and
sell its merchandises,
or to buy others :--they both preserve
the double right of prohibiting
the entrance of foreign merchandise, and of selling their own wherever people are willing
to buy them.
Although
the English have from time imme.
morial been accustomed to get wine from Portugal, they are
not on that account obliged to continue ;the trade, and have
not lost the liberty of purchasing their wines elsewhere. (40)
Although they have, in the same manner, been long accustomed
to sell their cloth in that kingdom, they have, nevertheless,
a right to transfer that trade to any other country: and the
Po_uguese,
on their part, are not obliged by this long custom,
either to sell their wines to the English, or to purchase their
no longer depend on the will of another, she must acquire it
cloths.
a nation desires any right of commerce which shall
by treaty.If (40)
06. ImpsWhat has been just said may he applied to the rights ot
_riptlbUity commerce acquired by treaties.
If a nation has by this method
or
right8on procured the liberty of selling certain merchandises to another,
founded
_ty.
she does not lose her right, though a great number of years

*

(40) The perpetual
obligation
to
imrchase Port wines from Portugal in
exchange for British woollen cloths was
established
by the celebrated treaty of
Methuen, A.v. 1703 ( so called because
concluded by Sir P. Methuen), with
Portugal:
a treaty which has been
ll0

censured by some as evidently advan.
tageous to Portugal and disadvantageous to Great Britain.
2 Smith, W. N.
338 to 341 ; Tucker on Trade, 356 ;
and 1 Chitty's Commercial Law, 019,
---C.
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are suffered to elapse without its being used ; because this noo_L
right is a simple power, ]us merae faeultatis, which she is at c,aP. vim
liberty to use or not, whenever she pleases.
Certain circumstances, however, may render a different
decision necessary, because they imply a change in the nature
of the right in question.
For instance, if it appears evident,
that the nation granting this right granted it only with a view
of procuring a species of merchandise of which she stands in
need, and if the nation which obtained the right of selling
neglects to furnish those merchandises, and another offers to
bring them regularly, on condition of having an exclusive
privilege,--it
appears certain that the privilege may be
granted to the latter.
Thus the nation that had the right of
selling would lose ih because she had not fulfilled the tacit
eoz_dition.
_-__- Commerce is a common benefit to a nation; and all her _ 97. of
' members have an equal right to it. Monopoly, therefore, in monoeohe_,
general, is contrary to the rights of the citizens. However, and
trading
eompanles_
this rule has its exceptions, suggested even by the interest of with exelu
the nation : and a wise government may, in certain cases, sire privijustly establish monopolies. There are commercial enter-leges. (41)
j_rises that cannot be carried on without an energy that
(41) See the advantages
and disadvantages
resulting from eoramerc_al
compan_e_ and foreign
monopohes, and
upon colonizataon
in general,
1 Chitty's Commercial
Law, 631 to 689; and
see some sensible observations
on the
Impohey
of
Exclusive
Compames,
Evans on Statutes, Class III. title Insurance, p. 231. Dr. Adam Smith, m
his Wealth of Natmns_ book Iv. c. 7,
p. 379, &c. and Dean Tucker, in his
Essay on Trade, 67 to 71 (but see Id.
40, 41), admit, that, to induce speeuluting and enterprising
individuals
to
embark their capitals in expensive un,4ertakings,
probably
generally
benedelal m the result, but which could
lot be pursued by single individuals,
_t may be expedient
originally to afford
them a monopoly ; but that, after they
have acquired a Hberal profit, the trade
ought to be thrown
olmr_
£ffain,
when a country becomes too densely
populated, and many subjects are out
of employ and restless,
then there
may be another reason for encouraging the creation of foreign compames,
b celebrated
diplomatist, and an acute
observer of human nature (M. Talleyrand), has justly said_ that the art of
pining men into their proper places is,
perhaps, the first science of governmerit; but that of finding the proper

place for the discontented is assuredly
the roost did_eult ; and the presenting
to their imagination
m a distant country, perspective
wews, on whmh their
thoughts
and desires
may fix themselves, is one of the solutions
of this
difficulty.
In the development
of the
motives whaeh determined
the estabhshment
of the ancient
colonies we
easily remark, that, at the very time
they were indispensable,
they were
voluntary;
that they were presented
by the governments
as an allurement,
net as a punishment.
Bodies pohtic
ought to reserve
to themselves
the
means of placing to _dvantage_ at a
distance
from
their immediate
seat,
that _uperabundanee
of clhzens
who
from time to time threaten their tranquilhty.
Thus, with _
v/ews of life,
and the content springing
from the
full employment of the aspiring m_nd
of man, and under the influence of rehewed hope, the bad, the idle, and the
turbulent may be rendered useful merebets of society.
Our c_lonies_ then, present such a field for the promotmn of
human happiness, such a scope for th$
noblest purposes of philanthropy,
that
we cannot be led to think their interests will be overlooked by a wise legi_
l_ture or government.---C.
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_oo_ L requires considerable funds, which surpass the ability of incusp vm dividuals.
There are others that would soon become ruinous,
were they not conducted with great prudence, with one regu
lar spirit, and accordin$ to well-supported maxims and rules.
These branches of trade cannot be indiscriminately carried
on by individuals: companies are therefore formed, under the
authority of government ; and these companies cannot subsist
without an exclusive privilege.
It is therefore advantageous
to the nation to grant them: hence have arisen, in different
countries, those powerful companies that carry on commerce
with the East. When the subjects of the United Provinces
established themselves in the Indies on the ruin of their enemies the Portuguese, individual merchants would not have
dared to think of such an arduous enterprise ; and the stat,
itself, wholly taken up with the defence of its liberty against
-.the Spaniards, had not the means of attempting it.
_ t_" It is also certain beyond all. doubt, that, whenever any in.
dividual offers, on condition of obtaining an exclusive privilege,
to establish a particular branch of commerce or manufacture
which the nation has not the means of carrying on, the sovereign may grant him such privilege.
But whenever any branch of commerce may be left open
to the whole nation, without producing any inconvenience or
being less advantageous to the state, a restriction of that
commerce to a few privileged individuals is a violation of the
rights of all the other citizens. And even when such a commerce requires considerable expenses to maintain forts, melt
of war, &c., this being a national afi_air,the state may defray
those expenses, and, as an encouragement to industry, leave
the profits of the trade to the merchants.
This is sometimes
[ 43 ] done in England.
-._
9s. Ba- _he
conductor of a nation ought to take particular care to
lanceof
encourage the commerce that is advantageous to his people,
trade,
and
....
anu to sunuress or lay restraints upon that which is to their
_o_er_ment
:d_lsadvantage. (42) Gold and silver having become the comin this

respect.

r

--

(42) This is a q_tloHble
policy.
125, 201, 204; 3 Id. 183;
Malthus,
It has been laid down by some of the
196; 2 Paley_ Mor. Phil. 400, 402;
most eminent writers on political econo3 Hume, Hist. 403 ; Sir J. Child on
my, that every active interference of
Trade, 2d part, 46, 81, 86, 132, 154 to
the legislature
with its subject_, by
164 ; and Buchanan's
Observatmns on
prohibiting
or restraining
any purtieuSmith's
W. of N. 2d ed. col. 4, page
lar brunch of honest labour, or by on- 156, 157 ; Introduo.
3 Lord Sheflleld's
couraging any particular branch at the
Strictures
on Navigation
System,
3
expense of the others, whether in agriAdolph.
163, and see ante_ chap. 6,
culture or commerce, has uniformly re- and 1 Chitty's
Commercial
Law, 4
tarded the advances of public opulence,
to 7.
and that the sound policy of a legislator
But as regards the encouragement
is not to impose restrictions
or regulaor discouragement
of any partmulur
tions upon domestic industry,
but ra- branch of trade, there is another mother to prevent
them from being ira- tire for interference
which powerfully
posed by the contrivance
or folly of
influences, viz. the increase of revenue,
others.
See 2 Smith,
W. N. 118_ for whenever the luxury or other wink
112
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men standard of the value of all the articles of commerce, the _oo_ L
trade that brings into the state a greater quantity of these c.AP. _x.
metals than it carries out, is an advantageous trade ; and, on
the contrary, that is a ruinous one, which causes more gold
and silver to be sent abroad, than it brings home. This is
what is called the balance of trade. The ability of those who
have the direction of it, consists in making that balance turn
in favour of the natloL.
Of all the measures that a wise government may take with _ 99. Irathis view, _ve shall only touch here on import duties. When port_ut_
the conductors of a state, without absolutely forcing trade,(43)
are nevertheless desirous of diverting it into other channels,
they lay such duties on the merchandises they would discourage as will prevent their consumption.
Thus, French wines
are charged with very high duties in England, while the
duties on those of Portugal are very moderate,--because
England sells few of her productions to France, while she sells
large quantities to Portugal.
There is nothing in this conduct that is not very wise and extremely just; and France
has no reason to complain of it--every nation having an undoubted right to make what conditions she thinks proper,
with respect to receiving foreign merchandises, and being even
at liberty to refuse taking them at all.

CHAP. IX.
OF THE

CARE OF THE PUBLIC WAYS OF COMMUNICATION)
AND THE BIGHT OF TOLL.

c.Av.

r_

THE utility of highways, bridges, canals, and, in a word, _ 100. u_of all safe and commodious ways of communication, cann'o_llty of highbe doubted. T_2.y facilitate the trade between one place and hale,
way_,
¢__e.
another_ and renae_-t_- conveyance of _merchand_se|essex- __._--pensive, as well as more certain and easy. The merchants
are enabled to sell at a better price) and to obtain the preference; an att-'7_'_-'_"li-e]d-o_ut to foreigners, whose merchandises are carried through the country, and diffuse wealth'
in all the p__lacesthrou_:_which they pass. _rhfice and Hol_el-_-_py_con_qiiences
of this from daily expe- '
rience. (44)
of the people introduces a foreign, or and export duties, bounties and draweven a domestic article to greater con- backs, which, since Vattel wrote, have
sumptlon, a moderate charge upon the become extensive branches of law,
same, though in a degree restrictive upon highly important to be studied. See an
the consumption, will in general be a attempt of the editor to arrange them,
proper tax. Ibid.--C.
in 1 Chitty's Commercial Law, Index,
(43) _
is a very slight allusion to titles Impor_ and E_port.--C.
the very important regulation of import
(44) But although, since Vattel
15
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mock_.
One of the principal things that ought to employ the atc.AP. ,x. tention of the government with respect to the welfare of the
101. D_typublic in general, and of trade in particular, must then relate
of
governmerit
in th_ to the highways, canals, &e., in which nothing ought to be_.-"
r_pect_
neglected to render them safe and commodious. France is
-6fie of those states where this duty to the public is discharged
with the greatest attention and magnificence.
Numerous
[ 44 ] patroles everywtlere watch over the safety of travellers : magnificent roads, bridges, and canals, facilitate the communication between one province and another :--Lewis XIV. joined
_he two seas by a work worthy of the Romans.
102. Its , The whole nation ought, doubtless, to contribute to suc-__
rights inthi_,useful
undertakings.
When therefore the laying out and
xespeet.
_
:repairing of highways, budges, and canals, would be too
great a burden on the ordinary revenues of the state, the
government may oblige the people to labour at them,_r_.to
contribute to the expense. (45) The peasants, in some of tl,e ..
---provinces of France, have been heard to murmur at the labours
imposed upon them for the construction of roads: but experience had no sooner made them sensible of their true
interest, than they blessed the authors of the undertaking.
,_1¢3.Foun- The construction and preserwtmn of all these works being
aation of attended with great expense, the nation may very justly
"t_erightof oblige all those to contribute to them, who receive advantage
_--It
ls'_ust that a traveller, and especially _ _iier_nt,
...... w--'_6receives advantage from a bridge, a canal, or a road, in
his own passage, and in the more commodious conveyance of
wrote, France greatly advanced
in the
improvement
of her roads, yet England
has surpassed all other nations m the
facilities of internal intercourse by new
canals, railways,
and other improvemeats sanctioned
by the legislature.
With respect to which, see the enactmeats and dceismns, 2 Chltty's Commercial Law, 127 to 141.--C.
(45) This positron of a government's
right to oblige the people to labour on
the reads as thus stated, would startle

ply of proper food in return for his
lahour.--C.
(46) As to the right to toll, &c., see
Grotius, b. ii. chap. 2, _ 14, p. 154 ;
l_uffendorff, bopk iiL chap. 3, _ fi, p.
29, 30; 1 Bla. Com. 257; 1 Chitty's
Commercial Law, 103 to 10fi; 2 Id.
139, 140. It has been observed, that
of all the taxes with which the inhablrants of this
country are burdened,
there is perhal_ none so odious as the
turnpike duty.
On the continent no

an EughMtman.
In England there is
no such dtrect power. The 34 Gee. 3,
c. 74, s. 4, it is true, requires each oecupier to send his carts and horses, and
labourers,
to work on the roads; but
then, ff he neglect to do so, he is subject only to a moderate penalty, just
sufficient to enable the surveyor to hire
the like assistance
elsewhere:
and as
to men, even a pauper is subject to no
penalty for refusing to work, excepting
that, if he d_ so, he will not th_n be
entitled to parochtal relief.
If he work,
he it entitled to pay in money, or sup-

such interruption
in travelling
is experienced, and tolls have been abolished
on the northern side of the metropolis_
London,
Lord Byron, in his eulogy
upon English roads, humorously
ohserves_
,,W_tffi_el_th_lr_atm_et_d.
$otmeoth,

toleveLmdsamedtof

shaving

TSee_th,_teethte_ttelJtkebr_d
Aircanaccompl
_dswt_ b_ widewrap wavm_
nadeuehbeeaeutm_nme,

tbegod

nf_totd _=.=o=m=at_me_v_
Wltbtlserot_mall--_'tonwarduw_s_t-Saqptmats al_lUl tie le_._
_
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his merchandise, should help to defray the expense of these BoonL
useful establishments, by a moderate contributmn : and if the _c2_AP"
_"
state thinks proper to exempt the citizens from paying it, she
is under no obligation to gratify strangers in this particular.
._ But a law so just in its origin frequently degenerates into _104.Abuse
great abuses.
There are countries where no care is takenofthUrighk
of the highways, and where nevertheless considerable tolls(47)
are exacted.
A lord of a manor, who happens to possess a
stripe of land terminating on a river, there establishes a toll,
though he is not at a farthing's expense in keeping up the
navigation of the river, and rendering it convenient.
This
is a manifest extortion, and an infringement of the natural
rights of mankind.
For the division of lands, and their be.coming private property, could never deprive any man of the
right of passage, when not the least injury is done to the
person through whose territory he passes. Every man inherits this right from nature, and cannot justly be forced t_,
purchase it. (47)
-- But the arbitrary or customary law of nations at present
tolerates this abuse, while it is not carried to such an excess
as to destroy commerce. People do not, however, submit
without difficulty, except in the case of those tolls which are
established by ancient usage : and the imposition of new one_
is often a source of disputes.
The Swiss formerly made war
on the Dukes of Milan, on account of some oppressions of
this nature. This right of tolls is also further abused, when
the passenger is obliged to contribute too much, and what
bears no proportion to the expense of preserving these public
passages. (48)
At present, to avoid all difficulty and oppression, nations
settle these points by treaties.
(47) This poeltion requires explana(ion and qualification.
As respects a
Imbhe nawgable
river, every part of
the navwable
stream muet ever remain
free and open from its communication
with the sea to its extreme
navigable
point;
but the absolute r_ght to upproach
It on each side, can only be
by publm and general ways.
Conse-

1 Burr. 292.
Iu the absence of Buch
custom or prescription,
no right to appreach
a river over private
grounds
exists.
Parthemcke v. Mason, 2 Chitty's
Rep. 658 ; Wyatt v. Thompson,
1 Esp.
Rep. 252.
{ Cheee v. Manown, 3 Watts,
Rep. 219; Cool, or v. ,._mtth, 9 Serg
&
Rawle, 26.}
So, ff a private in&vidual
make and repair a bridge over a river,

queJltly,

he

if an individual

have

land

ad-

joining
a river, he may reasonably
refuse permission to any person to go
over it to approach the river, and demand' any sum he thinks fit for the
permmsmn,
unless there
be a public
way over it.
Nor have the public
any right at common law to tow on
the banks of an ancient
navigable
rivor_ Ball v. Herbert, 3 Term Bep.
253; though it may exist by custom
or prescrivtien.
P/erce v. Pauconberge,

may

insist

upon

any

person

using

it paying him a toll, as in the instance
of Putney
and Falham
bridge.
In
these eases the demand of an exorbitant toll may be illiberal,
hut is n_
more illegal than a nation's refusing
to sell its superfluous produce, or to
admit free passage through its country.
The right to pass at a moderate toll
is a moral but _mperfect right,
_ 9L--C.
(48) See n. 47, a_$e.
]15
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105. _sIN the first ages, after the introduction of private prol_ertyo
bhshment_people exchanged their superfluous commodities and effecta
money, i'or-those they-wanted.
Afterwards
gold and silver became
the common standard of the value of all things: and to prevent the people from being cheated, the mode was introduced
of stamping pieces of gold and silver in the name of the state,
with the figure of the prince, or some other impression, as the,
seal and pledge of their value.
This institution is of great
use and infinite convenience:
it is easy to see how much it
facilitates commerce.--lqations
or sovereigns cannot thereforo
bestow too much attention on an affair of such importance.
108. Duty The impression on the coin becomin_ the. seal of its stav_dofthenation
ard
and
weight, a moment s reflection will convince us that
or prince
..
with lespect; [no coinage
of money ought not to be left indiscriminately
w the eo,n. ti-ee to every individual;
for, by that means, "frauds would
become too common--the
coin would soon lose the public
confidence;
and this would destroy a most useful institution,
Hence money is coined b_v_the authority and in the name of
to have a cluantlt_ oi'it co_nedsufllc_ent to an_r__i'_-e
c_o_]_tr_r,an_tb take care that it he g_)_
,od-,_t
is
tosa y, t]aat ]'_s in_rlnslc value bear a just proporh_ts
extrinsic or numerary value.
It is true, that, in a pressing necessity, the state would have
a right to order the citizens to receive the coin at a price
superior to its real value: but as foreigners will not receive
it at that price, the nation gains nothing by this proceeding ;
it is only a temporary palliative for the evil, without effecting
a radical cure.
This excess of value, added in an arbitrary
manner to the coin, is a real debt which the sovereign contracts with individuals:
and, in strict justice, this crisis of
affairs being over, that money ought to be called in at the
expense of the state, and paid for in other specie¢ according to
the natural standard:
otherwise, this kind of burden, laid on
in the hour of necessity, would fall solely on those who received this arbitrary money in payment, which would be unjust.
Besides, experience has shown that such a resource is destructive to trade, by destroying the confidence both of foreigners
and citizens_raising
in proportion the price of every thing(49) The
the

municipal

coin,

bullion,

voile,

ted

116

in

modern
law
and
I Bla.

law of nations,
and
of England,
as to
money,
Com.

will
276

be found
to

280;

Id. 84 to 120 ; 1 Chitty's
Commore_
Law, 583 ; 2 Id. 179 to 18L sad smmte_
and

4

deeieions
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and inducing every one to lock up or send abroad the good _oo_ L
old specie ; whereby a temporary stop is put to the circulation cx_. L
of money. So that it is the duty of every nation and of every
sovereign to abstain, as much as possible, from so dangerous
an experiment, and rather to have recourse to extraordinary [ 46 ]
taxes and contributions to support the pressing exigencies of
the state.*
,_._
"_inc.e the state is surety for the goodness of the money_ 10r.Theft
and its currency, the public authority alone has the right of rightsin thl!
-c'oTfiih_g'it. "Ttlose who counterfeit it, violate the rights of rtrpe_.
the sovereign, whether they make it of the same standard
_ _ /1
and value or not. These are called false-coiners, and their ( _
_ _
_
crime is justly considered as one of the most heinous nature, f/,_._
_. _ _
For if tl_ey coin base money, they rob both the public and/_ _"
_
-the prince; and if they coin good, they usurp the preroga-_'c-z/t''_'_'_
_f
rive of the sovereign.
They will never be inclined to coin/)-fz_
good money unless there be a profit on the coinage: and in
this ease they rob the state of a profit which exclusively be- (¢v'_'_'__
,
• the
In Boizard's
on Coin,
/_nd
following Treatise
observations
: "It we
is

rious modes
reducingexpedients
its intrinsic
value,
says--" of These
are

_c/2_9-_-_'rl.

#vorthy of remark, that, when

but rarely resorted to, because

_:_

our kings

they give

debased a the
coin,from
they the
keptpeople
the eircumstance
secret
.--wit-

occasionof the
to the
down
goodexportation
speme, and or
to melting
the m-

hess the ordinance of Phlhp de Valois
In 1350, by whmh he ordered Tournols
Doub/e.s to he coined 2d. 5_gr. fine,
whmh was, in fazt, a debasement
of
the coin.
In that ordLua_ee, addressing the officers of the mint, he says--' Upon the oath by which you are bound
to the king, keep this a_fair as secret a_
you possibly can, that neither the bankera nor others may, by your means, asqmre any knowledge of it; for if. through
you, it comes to be known, you shall De
pumshed
for the offence in such mannet as shall serve as an example
to
others.' "--The
same
author
quotes
other sxmilar ordinances of the same
king. and one issued by the Dauphin,
who governed the kingdom as regent
during the captivity of King John, dated
June 27, 1360, by virtue of which the
mint-masters,
directing the ofiieers engaged in the coinage
to coin white
Deniers ld. 12qr. fine, at the same time
expressly command them to keep this
order secret, and. "if any persons should
make inquiry respecting their standard,
to maintain that they were 2d. fine."
Chap. xx_x.
The kings [of France] had recourse
to this strange expedient in cases of
_rgent necessity ; but they saw its injustiee.--The
same author, speaking
of the debasement of _in, or the va-

troduction
and ctrculation
of foreign
ooin--rmse
the price of every thmg-impoverish
indiwduals--_hmimsh
the
revenue, which is p_id m specm of mferret value---and sometimes put s total
stop to commerce.
This truth has been
so well understood
in all ages, that
those princes who had recourse to one
or other of these modes of debasing the
coin in dtfllcult ttmes, ceased to practlsc it the moment the necessity ceased
to exist`"
We have, on this subject, an
ordinance of Philip the Fair, issued in
May, 1295, which
announces,
that,
"The king having
reduced the coin
both in fineness and weight, and expectmg to be obliged to make a further
reduction in order to retrieve his affairs,
--but knowing
himself to be, in conscience,
responsible
for the
injury
caused to the state by such reduct_on_
--pledges
h_mself to the people of his
kingdom, by solemn charter,
that, am
soon as his affairs axe retrieved, he will
restore the coin to its proper standard
and value, at h_s own private cost and
expense, and will himself bear all the
loss and waste.
And, in additmn to this
engagement,
Dame
Joan, Queen of
France and Navarre. pledges h_r revvnues and dower for the same purpose."
Note. edit. A. n. 1797.
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aoo_ L longs to it. In both cases they do an injury to the sore.
cu, P.x. reign ; for the public faith being surety for the money, the
_sovereign alone has a right to have it coined. For this reason the _ight of coining is placed among the prerogatives of ._
majesty, and Bodinus relates,* that Sigismund August_
/._ing of Poland, having granted this privilege to the duke
of Prussia, in the year 1548, the states of the country passed
a decree in which it was asserted that the king could not
grant that privilege, it being inseparable from the crown.
[ 47 ] The same author observes, that, although many lords and
bishops of France had formerly the privilege of coining money, it was still considered as coined by the king's authority:
and the kings of France at last withdrew all those privileges,
on account of their being often abused.
10s. He,, From the principles just laid down, it is easy to conclude,
onenation that if one nation counterfeits the money of another, or if
maymjtu_
another in she allows and protects false-coiners who presume to do it,
thearticle she does that nation an injury. But commonly criminals
of coin. _of this class find no protection anywhere--a//Trinces
being
equally interested in exterminating them. (50)
.. -_
109. of _JThere is another custom more modern, and of no less use
exchange, to commerce than the establishment of coin, namely exehan_,qe,
and thein_ or the traffic of bankers, by means of which a merchant reof corn. mits immense sums from one end of the world to the other,
at a very trifling expense, and, if he pleases, without risk.
For the same reason that sovereigns are obliged to protect
commerce, they are obliged to support this custom, by good
laws, in which every merchant, whether citizen or foreigner,
may find security.
In general, it is equally the interest and
the duty of every nation to have wise and equitable commercial laws established in the country.
• In his Republic, book i. chap. x.
(50) This is a sound principle, which
ought to be extended so as to deny elfeet to any fraud upon a foreign natron
or its subjects.
But in England s narrow and immoral policy prevails of not
notlclng frauds upon the revenue of a
foreign state.
.Roach v. Edte, 6 Term
Rep. 425 ; Bencher v. Lawrence, R.T.
Hardw. 198 ; Holma_ v. Joltnson, Cowl).
343 ; James v. Cat_erwood, 3 Dowl. &
Ryl. 190.
{ Cambloso's Ex. v. Maffet's
.As_ngntes, 2 Wash. C C. Rep. 99.] And
io far has this narrow doctrine been
varried, in disgrace of this country, that,
in _mi:h v. Marconnay, 2 Peake's Relp.
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81, it was held, that the maker
of
paper in England, knowingly made by
hun for the purpose of forging assignats
upon the Jams, to be exported to France
in order to commit fraud_ there on
other persons, might
recover damages
for not accepting such paper pursuant
to contract.
So a master of an Enghsh
ship was even allowed to recover salrage for bringing home his captured
vetmel, by deceptively
inducing the erie.
my to release the vessel on his giving a
ransom bill, psyment of which he took
care to countermand in London.
9-Dodasn'l It. '/&
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OBJECT
OF A GOOD GOVERNMENT_--T0
PROCURE
TRUI
HAPPINESS
OF THE
NATION.

THE

LET us continue to lay open the principal objects of a good _ 110.A ha- /
government. What we have said
in the five preceding chap- to
_onought
t
....
labour
ters relates to the care of providing for the neeessmes of the after,tso_ [
people, and procuring plenty in the state : this is a point of hap_m_
necessity; but it is not sufficient for the happiness of a nation. Experience shows that a people may be unhappy
"the midst of all earthly enjoyments, and in the possession of
the greatest riches. Whatever may enable mankind to enjoy
a true and solid felicity, is a second object that deserves the
most serious attention of the government.
Happiness is the ,
point where centre all those duties which individuals and nations owe to themselves ; and this is the great end of the law
of nature.
The desire of happiness is the powerful spring
that puts man in motion : felicity is the end they all have in
view, and it ought to be the grand object of the public will
(Prelim. §5). It is then the duty of those who form this
public will, or of those who represent it--the rulers of the
nation--to labour for the happiness of the people, to watch
continually over it, and to promote it to the utmost of their
power.
_k
felicity where _t _s to be found k_l_K_js_in t_.0_u_
uctt°"-_
pei_ectiSn,--and
to teach them the means of obtamjntz l_'
_gn
cannot, t_Ten, take too much paros in instruct- [ 48 ]
ing and enlightening his people, and in forming them to useful knowledge and wise discipline.
Let us leave a hatred of -- -10he sciences to the despotm tyrants of the east: they are
afraid of having their people instructed, because they choose
to rule over slaves. But though they are obeyed with the
most abject submission, they frequently experience the effects
of disobedience and revolt.
A just and wise prince feels no
apprehensions from the light of knowledge : he knows that it
is ever advantageous to a good government.
If men of learning know that libertyis the natural inheritance of mankind ;
on the other hand they are more fully sensible than their
neighbours, how necessary it is, for their own advantage, that
this liberty should be subject to a lawful authority :--in.¢.._pable of being slaves, they are faithf,1 subjects.
' The first impressions made on the mind are of the utmost _112. eda.
importance for the remainder of llfe. In the tender years _t,on of
of infancy and youth, the human mind and heart easily re-yo,th.
ceive the seeds of good or evil. Hence the education of
youth is on_ of the most important affairs that deserve the
119
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,oot ,. attention of the government.
It ought not to be entirely
cn,P. x,. left to fathers.
The most certain way of forming gqod citizens is to found good establishments for public education 7 to
provide them with able masters----direct them with l_rudence
---and pursue such mild and suitable measures, tha_ the citizens will not neglect to take advantage of them. How admirable was the education of the Romans, in the flourishing
ages of their republic, and how admirably was it calculated to
form great men ! The young men put themselves under the
patronage of some illustrious person; they frequented his
house, accompanied him wherever he went, and equally improved by his instructions and example: their very sports
and amusements were exercises proper to form soldiers.
The
same practice prevailed at Sparta; and this was one of the
wisest institutions of the incomparable Lycurgus.
That legislator and philosopher entered into the most minute details
respecting the education of youth,* being persuaded that on
that depended the prosperity and glory of his republic.
! 113.Arts'-* Who can doubt that the sovereign--the whole nation-_clse,ences.ought to encourage the arts and sciences ? To say nothing of
the many useful inventions that strike the eye of every beholder,--literature
and the polite arts enlighten the mind
and sohen the manners : and if study does not always inspire
/shOe
love of virtue,_it is because it sometimes, and even too
often, unhappily meets with an incorrigibly vicious heart.
/-.The nation and its conductors ought then to protect men o_
{" learning and great artists, and to call forth talents by honours
and rewards.
Let the friends of barbarism declaim against
_.'the sciences and polite arts ;--let us, without deigning to an[ 49 ] swer their vain reasonings, content ourselves with appealing
to experience.
:Let us compare England, France, Holland,
and several towns of Switzerland and Germany, to the many
regions that lie buried in ignorance, and see where we can
find the greater number of honest men and good citizens. It
would be a gross error to oppose against us the example of
Sparta, and that of ancient Rome. They, it is true, neglected
curious speculations, and those branches of knowledge and art
that were purely subservient to pleasure and amusement ; but
the solid and practical sciences--morality,
jurisprudcnce_
politics, and war--were cultivated by them, especially by the
Romans, with a degree of attention superior to what we bestow upon them.

l

arts is pretty generally acknowledged, as is likewise the necessityInoftheencouraging
The of
immortal
present age,them.
the utility
literaturePeter
and I.thethought
polite
that without their assistance he could not entirely civilize
Russia, and render it flourishing. In England, learning and
-...abilities lead to honour and riches. Newton was honoured,
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protected, and rewarded while living, and after his death, his Boo_L
tomb was placed among those of ]_ings. France also, in this caAr.
respect, deserves particular praise ; to the munificence of her
kings she is indebted for several establishments that are no
less useful than glorious. The Royal Academy of Sciences
d_uses on every side the light of knowledge and the desire
of instruction. Louis XV. furnished the means of sending
to search, under the equator and the polar circle, for the proof
of an important truth; and we at present know what was be
fore only believed on the strength of :Newton's calculations.
Happy will that kingdom be, if the too general taste, of the
age does not make the people neglect solid knowledge, to give
themselves up to that which is merely amusing, and if those
who fear the light do not succeed in extinguishing the blaze of
science T
.i
•
'C
"_I speak of the freedom of_ptfilosophica[ discuss!on_ whi h _ 114.Preo.
is the soul of the republic of letters.
What can genius pro-dora or phi.
duee, when trammelled by fear ? Can the greatest man that lo_ophl¢_a
ever lived contribute much towards enlightening the minds of d_scu_ou.
his fellow-citizens, if he finds himself constantly exposed to
the cavils of captious and ignorant bigots--if he is obhged to
be continually on his guard, to avoid being accused by innuendo-mongers of indirectly attacking the received opinions ?
I know that liberty has its proper bounds--that a wise government ought to have an eye to the press, and not to allow the
publication of scandalous productions, which attack morality,
government, or the established religion.
But yet, great care
should be taken not to extinguish a light that may afford the
state the most valuable advantages.
Few men know how to
keep a just medium ; and the office of literary censor ought
to be intrusted to none but those who are at once both prudent
and enlightened.
Why should they search in a book for what
the author does not appear to have intended to put into it ?
And when a writer's thoughts and discourses are wholly era- [ 50 ]
ployed on philosophy, ought a malicious adversary to be listened to, who would set him at variance with religion ? So
far from disturbing a philosopher on account of his opinions,
the magistrate ought to chastise those who publicly charge
him with impiety, when in his writings he shows respect to the
religion of the state.
The Romans seem to have been formed
to give examples to the universe.
That wise people carefully
supported the worship and religious ceremonies established by
law, and left the field open to the speculations of philosophers.
Cicero--a senator, aeonsul, an augur--ridicules superstitmn,
attacks it, and demolishes it in his philosophical writings ; and,
in so doing, he thought he was only promoting his own happiness and that of his fellow-citizens: but he observes that
"to destroy superstition is not destroying religion ; for," says
he, "it becomes a wise man to respect the institutions and
rchgioua ceremonies of his ancestors: and it is sufficient to
|e
L
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•OOZL _contemp|ate the beauty of t_le world, and the admirab|e O.!_
cu,F. x,. of the celestial bodies, in order to be convinced of the exmt- '_
ence of an eternal and all-perfect being, who is entitled to thej'
veneration of the human race."* And in his Dialogues on
ehe Nature of the Gods, he introduces Cott_ the academic,
who was high-priest, attacking with great freedom the opinions
of the stoics, and declaring that he should always be ready to
defend the established religion, from which he saw the republic
had derived great advantages; that neither the learned nor
the ignorant should make him abandon it: he then says to his
adversary, " These are my thoughts, both as pontiff and as
Cotta. But do you, as a philosopher, bring me over to your
opinion by the strength of your arguments: for a philosopher
ought to prove to me the truth of the religion he would have
me embrace, whereas I ought in this respect to believe our
forefathers, even without proo£" t
f Let us add experience to these examples and authorities.
Never did a philosopher occasion disturbances in the state,
or in religion, by his opinions: they would make no noise
among the people, nor ever offend the weak, if malice or intemperate zeal did not take pains to discover a pretended
venom lurking in them. It is by him who endeavours to place
[_ 51 ] the opinions of a great man in opposition to the doctrines and
worship estabh_hed by law, that the state is disturbed, and
' religion brought into danger.
--___
115. Levb _9 instruct the nation is not tm_vient :--_ order to conduct
of virtue, it to happiness, it is_s_llT'n_drenecess/ii,_y"to ins ire the co le
andabhor- w_h tb_ l_ye of virtue, and the abhorrence of vice- Those
fenceof
vice,
to be
who are deeply v'_isdd in t%e stucly of morality are convinced
excitedthat virtue is the true and only path that leads to happiness ;
so that its maxims are but the art of living happily; and he
must be very ignorant of politics, who does not perceive how
much more capable a virtuous nation will be, than any other,
of forming a state that shall be at once happy, tranquil,
flourishing, solid, respected by its neighbours, and formidable
to its enemies. The interest of the prince must then concur_
• Nam, ut vere loquamut,
taperstitio
fusa per genres oppreuit
omnium fore
anlmos, atque ommum imbecillitatem
occupavit ....
multum enim et nobismet
ipsis et nostris profuturi videbamur s si
earn funditus sustulissemus.
Ncc vero
(id emm diligenter
intelligi vole) tinperstitloue
tollendA
religio
tollitur.
Nam et majorum institutat tuerl, saerls
e_eremoniisque retinendis, sgpientis est:
et ease pr_t_antem aliquam mternamque
naturam, et cram tmspicieud&m, admirandamquc hominum generi, pulohritudo
mundt, ordoque c_eleefium eogit eonflteri.
De Dit_.at;o,.e,
lib. IL

_ Harum ego rehgiouem nullam unquam contemnendam
putsvi : mihique
it_ petsuasi,
Romulum auspicils,
Numare tmcris eonstitutm,
fundamenta
jecisse nostrm civitatis, qu_e nunquam
1Drofecto sine summa plaeatione Deorum immortalium tant_ ease petuisset
Habes, Balbe, quid Cottg, qmd pontifex
sentittt.
Fae
nunc
ego
intelhgam,
quid tu sentias: ate enim phnosophe
rutionem accipere debeo reHglonls ; mt_
joribus autvm no_tris, etiskm nuUa rt_
tlone reddittb eredere.
_De_Vatura
_
llb. ill
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with his duty and the dictates of his conscience, in engaging
m_l I.
him to watch attentively over an "affair of such importance, c_A_._.
Let him employ all his authority in order to encourage virtue,
and suppress vine : let the public establishments be all directed
to this end: let his own conduct, his example, and the distribution of favours, posts, and dignities, all have the same tendency. Let him extend his attention even to the private life
of the citizens, and banish from the state whatever is only"
calculated to corrupt the manners of the people. It belongs
to politics to teach him in detail the different means of attaining this desirable end--to show him those he should prefer,
and those he ought to avoid, on account of the dangers that
might attend the execution, and the abuses that might be
made of them. We shall here only observe, in general, that
_vice m_y ha _nppr_aed bv _chast_ements, but that mild and
g_tle methods .alone can elevate men to the dignity of virtue;
r may be inspi'red,'-but it cannot be commanded. it
-It is an incontestable truth, that the virtues of the citizens _ n_. The
constitute the most happy dispositions that can be desired by natronmay
a just and wise government.
Here then is an infallible crY-hence
di_cover tho
terion, by which the nation may judge of the intentions of intentmnof
those who govern it. If the_endeavour to render the great _ rul_re
and .the common people
v"--_tuous_t-heh: _'iews_are pure and
upright; and you may rest assured that they solely aim at
the great end of government--the
happiness and glory of the
nation. But if they corrupt the morals of the people, spread
a taste fo_"fuxury, effeminacy, a rage for licentious pleasures
--if they stimulate the higher orders to a ruinous pomp and
cx_r_agance22-_e_ware, citizens ! beware of those corru_Vors !
th-_y only aim at purchasing slaves in order to exercise over
_em an ar'bi_a_y sway. 1Ta pr_nce has the smallest share of moderation, he will
never have recourse to these odious methods. Satisfied with
his superior station and the power given him by the laws, he
proposes to reign with glory and safety; he loves his people,
and desires to render them happy. But his ministers are in
general impatient of resistance, and ¢gnnot brook the slightest
opposition.: if he surrenders to them his authority, they are [ 52 ]
more haughty and intractable than their master: they feel
not for his people the same love that he feels- "let the nation be corrupted (say they) provided it do but obey."
They
dread the courage and firmness inspired by virtue, and know
that the distributor of favours rules as he pleases over men
whose hearts are accessible to avarice. Thus a wretch who
exercises the most infamous of all professions, perverts the
inclinations of a young victim of her odious traffic; she
prompts her to luxury and epicurism ; she inspires her with
voluptuousness and vanity, in order the more certainly to
betray her to a rich seducer. This base and unworthy creature is sometimes chastised by the magistrate ; but the minis123
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_oo_ _. ter, who is infinitely more guilty, wallows in wealth, and m
cmAP.XL invested with honour and authority.
Posterity, however, will
do him justice, and detest the corruptor of a respectable nation.
_ 117. _'he
If governors endeavoured to fulfil the obligations which the
,tare, Drthe law of nature lays upon them with respect to themselves_ and
von_ought in their character of conductors of the state, they would he
to l_erfect incapable of ever giving into the odious abuse just mentioned.
_ under- Hitherto we have considered the obligation a nation is under
pubhe
per- to acquire knowledge
standing
and virtue, or to perfect its understanda,a _L
ing and will ;--that
obligation, I say, we have considered in relation to the individuals that compose a nation ; it also belongs
in a proper and singular manner to the conductors of the state_.
A nation, while she acts in common, or in a body, is a moral
person (Prelim. § 2) thttt_ha_ an uadcrat_din_
and wl_fl_
own, an dd _ not less oblige_ thaJa any individual to olJe_t_e
laws of nature (Book I. § 5), and to improve her f_'cuTties
(Book I. § 21).
That moral 15-erson resides in those who are
invested with the public authority,
and represent the entire
nation.
Whether this be the common council of the nation,
an aristocratic
body, or a monarch, this conductor and representative
of the nation, this sovereign, of whatever kind, is
therefore indispensably
obliged to procure all the knowledge
and information
necessary to govern well, and to aCCl-_e _the
practice and habit of all the virtues suitable to a sovereign.
And as this obligation is imposed with a view to the public
welfare, he ought to direct all his knowledge, and all his vir.tries, to the safety of the state, the end of evil society,. __
11s. A_d "_te ought even to direct, a_ much as possible, all t-he abilito direct the ties, the knowledge, and the virtues of the citizens to this
k_o_ledgo
great end; so that they may not only be useful-to-t'he
indiand
virtues
of the era- viduals who possess them, but also to the state.
Th_]g
6n_e
cens to the Of the great secrets
in the art of reigning.
The s_-_-wl3l ]_e
,,elfare of powerful and happy, if the good qualities of the subject, passthe society, ing beyond the narrow sphere of private virtue_,lc
virtues.
This happy dispositio_e--_,oman
republic
to'b-_ highest pitch of power and glory ....
119. Love--_fh__grand_secret_f
giriag_.to
the virtues of individuals a
_ their
turn so advantageous
to the statel _S_-]nsu]re-t_Y_.s
ountry. _W_t_a
_an-ard-ent _t_e Y_._._untry.
It will then hk_tir'-a'fffy
[ 53 ] follow, that eac_w__e_vS-mT"_t_
"serve the state, and to
apply all his powers and abilities to the advantage
and glory
of the nation.
This love of their country is natural to all
men.
The good and wise Author of nature has taken care to
bind them, by a kind of instinct, to the places where they
received their first breath, and they love their own nation, a_
a thing with which they are intimately
connected.
Bu_ it
often happens that some causes unhappily
weaken or destroy
this natural impression.
The injustice or the severity of the
government
too easily effaces it from the hearts of the subjects ; can self-love attach an individual
to the agaL's of a
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country where every thing is done with a view to a single per- eooz L
son ?--far from it :---we see, on the contrary, that free nations char xt.
are passionately interested in the glory and the happiness of
their country. Let us call to mind the citizens of Rome in
the happy days of the republic, and consider, in modern times,
.'
the English and the Swiss.
"J'_e_ove
an_"_lon
a man feels for the state of which _ 1_0. In
I
he is a member, is a necessary consequence of the wise and m_hvxdu_.
rational love he owes to himself, since his own happiness is
connected with that of his country.
This sensation ought
also to flow from the engageA_.n_ he has entered into with
_b]eTy.
He has promised to procure its safety and advantage as far as in his power : and how can he serve it with zeal_
fidelity, or courage, if he has not a real love for it ?
The nation in a body ought doabtless to love itself, and desire _ 121. I_ _'
it_0wn ha_p_ess as a aation. The sensation is too natural thenation
-_a_m_o_ny'i'al_[urein
this obligation
: but
this duty
relates o_stat__t•
_
_:"
'
_
self,
and
in
more nartmularlv to the conductor, the sovermgn, w_o repre-..
sents t_ natron, and acts m its name. He ought to love it_x_.
as what is most dear to him, to prefer it to every thing, for
it is the only lawful object of his care, and of his actions, in
every thing he does by virtue of the public authority.
The
monster who does not love his people is no better than an
odious usurper, and deserves, no doubt, to be hurled from the
throne. There is no kingdom where the statue of Codrua
ought not to be placed before the palace of the sovereign.
That magnanimous king of Athens sacrificed his life for his
people.*
That great prince and Louis XII. are illustrious
models of the tender love a sovereign owes to his subjects.
The term,_
seems to be pretty generally known : i ]22. D,
but as it is taken in different senses, it may not be unuseful _muonof
to give it here an exact definition. It commonly signifies the the term
: in this sense we have us--e'd
co._try.
d it is to be thus understood [ 54 ]
in the law of nations.
..
In a more confined sense, and more agreeably to its ety- ,
mology, this term signifies the state, or even more particularly
the town or place where our parents had their fixed residence ,
at the moment of our birth.
In this sense, it is justly said_
t_at our country cannot be changed, and always remains the
same, to whatsoever place we may afterwards remove. A
man ought to preserve gratitude and affection for the state
to which he is indebted for his education, and of which his
parents were members when they gave him birth.
But as
various lawful reasons may oblige him to choose another country,_that
is, to become a member of another society; so,
His

country

Heraclidse,

•

he

being
commlted

attacked
the

by
oracle

the
of

should

remain

g_aised

hlmmelf,

victorious,
aad_

Codrus
rushing

rote

disthe

Apollo; sad beir_ snswm'ed,
that the battle,waskilledbyoneoftheenemy's
]p,mqMe
whom__
d_o_d be Main _ldien.
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boot ,. when we speak in general of the duty to our country, tht
e,,AP,x,. term is to be understood as meaning the state of which a man
is an actual member ; since it is the latter, in preference to
every other state, that he is bound to serve with his utmost
efforts.
123. Ho_If
every man is obliged to entertain a sincere love for_$
,hameful country, and to promote its welfare as far as in his power, it
naland
toorimi'ini8 3_shameful and detestable crime to injure that very country.
jureonr He who becomes guilty of it, violates his most sacred encountry, gagements, and sinks into base ingratitude: he dishonours
himself by the blackest perfidy, since he abuses the confidence
of his fellow-citizens, and treats as enemies those who had a
right to expect his assistance and services. We see traitors
to their country only among those men who are solely sensible to base interest, who only seek their own immediate ad
vantage, and whose hearts are incapable of every sentiment
of affection for others. They are, therefore, justly detested
by mankind in general, as the most infamous of all villains.
124.The'-- On the contrary, those generous citizens are loaded with
gloryof
honour and praise, who, not content with barely avoiding a
good
oitt•ens.(_1) failure in duty to their country, make noble efforts in her
favour, and are capable of making her the greatest sacrifices.
_xamples. The names of Brutus, Curtius, and the two Decli, will livo
as long as that of Rome. The Swiss will never forget Arnold de Winkelried_ that hero, whose exploit would _a-ave
e"_S-dser_;ed_to_'be
"'tr-ansmitted to posterity by the pen of a Livy.
He truly devoted his life for his country's sake: but he devoted it as a general, as an undaunted warrior, not as a superstitious visionary. That nobleman, who was of the country
of Underwald, seeing, at the battle of Sempach, that his
countrymen could not break through the Austrians, because
the latter, armed cap-a-pie, had dismounted, and, forming a
close battalion, presented a front covered with steel, and
bristling with pikes and lances,_formed
the generous design
of sacrificing himself for his country.
"My friends," said
he to the Swiss, who began to be dispirited, " I will this day
give my life to procure you the victory: I only recommend
to you my family : follow me, and act in consequence of what
[ 55 ] you see me do." At these words he ranged them in that form
which the Romans called euneus, and placing himself in the
point of the triangle, marched to the centre of the enemy,
when, embracing between his arms as many of the enemy's
pikes as he could compass, he threw himself to the ground,
thus opening for his followers a passage to penetrate into the
midst of this thick battalion.
The Austrians, once broken,
were conquered, as the weight of their amour then became
fatal to them, and the Swiss obtained a complete victory.*
- (51)S_e_b,,_r.ation.,_t,
p. 92.--C.
• This affair
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happened

_ 190, ,_86. !the A.,a.i_ army _on.i_to,l

in the year

of four thousand ehosen men, among
whom were a great number of prmees,
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PIETY and religion have an essential influence on the _125. or
happiness of a nation, and, from their importance, deserve a p,ety.
particular chapter. _
is#o pro_rjtg_
_.an.adrtue, and give it its due extent_ l_y the word Piety, I\
! mea'n--a'(tis'poslt_'io-n"oF'soul that r6asd'_-dT_o-_iirect all our J
t actions towards the Deity, and to endeavour to please him]
_i_every
_we
do. To the practice of this virtue all"
_m_are
m'_|s_sably
obliged: it is the purest source
of their felicity; and those who unite in civil society are
under still greater obligations to practise it. A nation ought
then to be pious. The superiors intrusted with the public
affairs should constantly endeavour to deserve the approbation of their divine Master; and whatever they do in the
name of the state, ought to be regulated by this grand view.
The care of forming pious dispositmns in all the people should
_'e constantly one of the principal objects of their vigilance,
an_dfroin this the state will derive very great advantages. A
serious attention to merit, in all our actions, the approbation
of an infinitely wise Being, cannot fail of producing excellent
citizens. Enlightened piety in the people is the fi,rmest support of a l'awful autllority; and, in the sovereign s heart, it
l's the l_Ieclgc of the people's s-afety, and excites their confidenc6/ _Yelords of the earth, who acknowledge no superior
here below, what security can we have for the purity of your
intentions, if we do not conceive you to be deeply impressed
w_th respect for the common Father and Lord of men, and
animated with a desire to please him .9
We have already insinuated that piety ought to be at-_ 12_. It
tended with knowledge. In vain_()uld we propose to please o,gbt t,, be
God, if we know not the means of doing it. But what a with
attended
knowdeluge of evils arises, when men, heated by so powerful a ledge.
motive, are prompted to take methods that are equally false [" 56 ]
and pernicious!
A blind piety only produees superstitious
bigots, fanatics, an_"i6_ersecutors, a thousand times more _ta ge"-T_d-s-an_]
destructive to society than libertines are. There
have appeared barbarous tyrants who have talked of nothing
but the glory of God, while they crushed the people, and
ootmts_ and nobility of distinguished
rank, all armed from head to foot.
The Swiss were no more than thirteen
hundred men, ill armed. In this battle,
the duke of Austria perished, with two
thousand of his forces, in whmh humbet were six hundred anti seventy-six

noblemen of the best families in Getmany, Htstory of the Helvetle Confederaey, by Dz WATTEYILLE°
VOI.i. p.
183. --TSCeUVL--ErrERLrS. -- SCl_OI)EL_a.--R_zBXA_.- [See the natmnal
consequences of thin valour, stated pea,
_ 190, pp. 92-3.]
127

_6

oF

PIETY

AND

I_ELIOI,_N.

,oct L trampled under foot the most sacred laws of nature.
It was
mAP. x.. from a refinement of piety, that the anabaptists of the sixteenth century refused all obedience to the powers of the
earth.
James Clement and Ravaillac,* those execrable parricides, thought themselves anita&ted by the most sublime
devotion.
_ 127. of'
Re lglon
d.
consists in e doc'trm"e_ concerning the-I)e(tv 8nd-_
reng,oni_lqthe things of another life, and in the worship appointe'd to
_==:La]\the honour of the Supreme Being. "%_6"_rfff_£TR
U"_'_t_e'd-]'£
- t
"/ ___S_enee,
in which every one
I
/ ought tobe d'n'ected byhis own understanding:
but so far as ]
I itisexternal,
and publicly established, it is an affair of state._._.2
12s. _
Every man is obliged t'o endeavour to obtain just ideas of
mght_of - God,
_ " to "know "h_s
" "laws, "hi"
"s views with respect to his cres
_du_ls. tures, and the end for which they were created. Man doubt
less owes the most pure love, the most profound respect to
his Creator; and to keep alive these dispositions, and act in
consequence of them, he should honour God in all his actions,
and show, by the most suitable means, the sentiments that fill
Libertyof his mind. This short explanation is sufficient to prove tha_;
eonsclenceman is essentially and necessarily free to make use of his
own choice in matters of religion.
His belief is not to be
commanded; and what kind of worship must that be which
is produced by force ? Worship consists in certain actions
performed with an immediate view to the honour of God;
there can be no worship proper for any man, which he does
not believe suitable to that end. The obligation of sincerely--_/endeavouring to know God, of scrvm'7-ffg-ti_fia_-_n-_
_adoring him
_'_ from the bottom of the heart, being imposed on man by his ,
very nature,_it is impossible that, by his engagements with
society, he should have exonerated himself from that duty,
or deprived himself of the liberty which is absolutely necessary for the performance of it. It must then be concluded_, ._
_that liberty of conscience is a natural and inviolable right_
" It ida aisgrace_o_hu_aa_-'na_t_e?,_-a-%/u_l;-o?_
shg_uldstand tn need of proof.
129.Pub-'_ But we should take care not to extend this liberty beyond
n_e_t_bn'h-_tsjust
bounds. In religious affairs a citizen has only a
meut of rel,g_on.(52) right to be free from compulsion, but can by no means claim
!that of openly doing what he ])leases, without regard to the
[ 57 ] _,consequences it may produce on society. (52) The establishIment of religion by law, and its public exercise, are matters
_f state, and are necessarily under the jurisdiction of the
• The former a_assinatod
Henry ILL
of France ; the latter murdered his suceessor, Henry IV.
(52) With respect to these in EriEland, and punishments
for the violation, see 4 Bla. Com. 41 to 66. Biasphemy, or a libel, stating our Saviour
128

to have been an impostor, and a tourdeter in principle, and a fanatic, is an
indictable misdemeanor at common law.
R_ v. Waddlngto _ 1 Barn. & Cress. 26.
And as to modern regulation, see 4 Bla.
Com. 443.--C.
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pohtlcal authority.
If all men are bound to serve God, the ,oo_,
entire nation, in her national capacity, is doubtless obliged to c,Ar x..
serve and honour him (Prelim. § 5).
And as this importantV,ne,
and
duty is to be discharged
by the nation in whatever
manner r'ght_of the
she judges best,--to
t____hc_
nation it belongs to uetermme _vna_t
r_eljgion she will follow, and what public worship she thinks
_ ,
rp_._er to establlsh.
._.._ '
__ 5:_1T - there be as-yet no religion established
by public autho- _ 130 when r
rity, the nation ought to use the utmost care, in order to th_,_,,_,
know and establish the best.
That which shall have the ap-yet'° e*tap._pbation of the majority shall b_-recel_'ed, _nd publicly esta-]b,h:ohod rob]i_'hed by law; _qh
_m_ns it .will become the religion
g ""
o.2_tt_e_st_te.
Bu_iLa_a,o.n_sidcrab_artflf
thenatio_
isobstmately bent upon following another, it _s asked:-What
does
the law of nations require
in such a case ? Let us first remember that liberty of conscience is a natural right, and that
there must be no constraint
in this respect.
There remain
i
then but two methods to take,-_ther
to permit this party
of the cmzens to exercise the religion they choose to profess,/
#_5r to _s_.epax__tethem from the society, leaving them their
_._._.__
property, and their share of the country that belonged to the
nation in common,--and
thus to form two new states instead
of one,_rhe
latter method appears by no means proper:
it
would weaken the nation, and thus would be inconsistent
with
that regard which she owes to her own preservation.
It is
therefore of more advantage to adopt the former method, and
thus to establish two religions
in the state.
:But if these religions are too incompatible;
if there be reason tc fear that
they will produce divisions among the citizens, and disorder
in public affairs, there is a third method, a wise medium between the two former,"d_w-h-l-c'h tile -_wiss have furnished
examples.
Th_ cantons of Glaris and Appenzel were, in the
sixteenth Century, each divided into two parts:
the one preserved the Romish religion, and the other embraced the Reformation ; eac. h pa_rt has a distinct government
of its own for
domestic affairs; but on foreign affairs they ufiite, arid form
but one-and the same republic, one a'lid the same canton.
- -_._.p,_,
if the number of citizens who would profess a different religion from that established
by the nation be inconsiderable;
and if, for good and just reasons, it be thought
_l
improper to allow the exercise of several religions in the state
--those
citizens have a right to sell their lands, to retire with
their families, and take all their property with them.
F_.9.r
their engagements
to society,
and their submission to the
public authority,
can never oblige them to violate their consciences:. If the society wffl-fiotallow
me to do-t]_at-to _whieh
I-t_-n'k
myself bound by an indispensable
obligation, it is
..... obliged to allow me permission to depart.
When the choice of a relig_p_ ___eadY.made,
and there is-_L Whe,
_ne establi_
shed by_law,the nat!on ought to p_otectand sup-there
i_an
17
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_port that religion, and preserve it as an establishment of the
greateat importance, without, howevef,'l_lififfl]¥d_ec'ti_
the
es_bhshed
changes that may be proposed to render it more pure and
rehglon.
useful : _r we ought, in all things,_to aim gt perfect/on.(§ 21).
But as all innovations, in this case, are full of danger, and
can seldom be produced without disturbances, they ought not
to be attempted upon slight grounds, without necessity, or
very important reasons. _ solely belongs to the so_J_
the
state, the entire nation, to determine the necessity or propriety
of those changes; and no private individual has a right to
attempt them by his own authority, nor consequently to preach
to the people a new doctrine.
Let him offer his sentim_o
the conductors of the nation, and submit to the orders h_ereceives from them.
But if a new religion spreads, and becomes fixed in the
minds of the people, as it commonly happens, independently
of the public authority, and without any deliberation in common, it will be then necessary to adopt the mode of reasoning
we followed in the preceding section on the ease of choosing
a religion ; to pay attention to the number of those who follow
the new opinions--to remember that no earthly power has
authority over the consciences of men,--and to unite the
maxims of sound policy with those of justice and equity.
132,DuWe have thus given a brief compendium of the duties and
tiesand rights of a nation with regard to religion.
Let us now come
aughtsofthe
to
those
of
the
sovereign.
These
canhot
be
exactly the same
_overelgn
"withregard a8 those of the nation which the sovereign represents.
The
_orohglon, nature of the subject opposes it ; for in religion nobody can
give up his liberty.
To give a clear and distinct view of tho_e
rights and duties of the prince, and to establish them on a
solid basis, it is necessary here to refer to the distinction we
have made in the two preceding sections : if there is question
of establishing .a religion in a state that has not yet received
one, the sovereign may doubtless favour that which to him
appears the true or the best religion,--may have it announced
to the people, and, by mild and suitable means, endeavour to
establish it :---he is even bound to do this, beotmse he is
obliged to attend to every thing that concerns the happiness of
the nation. But in this he has no right to use authority and
constraint.
Since there was no religion established in the
society when he received his authority, the people gave him
no power in this respect; the support of the laws relating to
religion is no part of his otfioe, and does not belong to the au_orlty with which they intruded him. Numa was the founder:
.Jbf the reli_on of the ancient Romans : bat he persuaded the
people to receive it. If he had been able to¢ommand in that
instance, he would not have had recourse to tlTerevelations
of the nymph Egeria.
Though the sovereign cannot exert
any authority in order to establish a rehgion where the_e is
1ache, he is a_athorir,ed, and ever obliged, _ employ all hta
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power to hinder the intr_laction
of one which he judges perRoox_.
nicmus to morality and dangerous
to the state.
:For he ought c_,_ x_.
to preserve his people from every thing that may be injurious
to them ; and so far is a new doctrine from being an exception to this rule, that it is one of its most important objects.
We shall see, in the following sections, what are the du.ties
and rights of the prince in regard to the rehgion publicly established.
The prince, or the conductor,
to whom the nation has in-g 133.
trusted
the care of the government
and the exercise of the Where
sovereign
power, is obliged to watch over the preservation
of there_san
estabhsnea
the recetved religmn, the worsh T estabhshed
by law, and has rel_.gxon.
a right to restrain those who attempt to destroy or disturb It.
But to acquit himself of this duty m a maimer equally just
and w_se, he ought never to lose s_ght of the character
m
_hich he is called to act, and the reason of his being invested
with it.
Reli.glqn is of extreme _mportauce _o the peace alLd
welfare of--socmty ; and the prince is obliged to have an eye
to every thing m which the sta_e is interested.
:Ibis Is all
t-hdt caTis_M/n _o_ii'_terfere in retigmtL, or to pi otect and defez,d
i_. it is therefore upon this footing only that he can mwrfete: consequently,
he ought to exert his authority
against
those alone whose conduct in religious
matters is prejudicial
or dangerous to the state;
but he must not extend it to pretended crimes against God, the punishment
of which exclusively belongs to the Sovereign Judge, the searcher of hearts.
Let us remember that religion is no farther an affair of state_
than as it is exterior _n_ publicly established : that of the
heart can only depend on _e _conscience.
The pr_A'cehas n_
_l_g_
td punTs_h any persons'_b_]aat
disturb society;
i
/ and it _'ould be very unjust in him to inflict pains and penalties on any person whatsoever
for his private opinions, when "¢
that person neither takes pains to divulge them, nor to obtain _.
/ f_Llowers.
It is a principle of fanaticism, a source of evil_
"_and
of the most notorious injustice, to imagine that frail mortals ought to take up the cause of God, maintain his glory by
acts of violence, and avenge him on his enemies.
Let us only
give to sovereons,
said a great statesman
and an excellent
citizen*--let
us give them, for the common advantage,
the
power of punlshing
whatever is injurious
to e]_arity in society.
It appertains
not to human juatice to become the avenger of what concerns the cause of qod.¢
Cicero, who was as
able and as great in state affairs as in philosophy and eloquence, thought like the Duke of Sully.
In the laws he proposes relating
to religion,
he says, on the subject of piety
and interior religion, "if any one transgresses,
God will revenge it :" but he declares the crime capital that should be
4, The Duke de Sully; see Ins Me- 1"D_
injuri_ _
moir_digestedby M.de l'Ecluae,voL_. Am. booki. e. 7_.

era'm,--Tacit.
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• ooK I. committed against the religious ceremonies established for pub
e,Ap x_h lic affairs, and in which the whole state is concerned.*
The
[ 60 ] wise Romans were very far from persecuting
a man for his
creed ; they only required that people should not disturb the
public order.
134. ObTile creeds or oplnlons of individuals, their sentiments with
jests of his resl_eet to the Deity,--in
a word, interior
religion--s_pu_[d,
ear....
llke piety, be the object of the prince's attention : he should
the meansa
he ought _o neg|edt no means of enabling his subjects to discover_the truth,
employ,
and of inspiring them with good sentiments ; but he sh9uld
employ for this purpose qnly mild and paternal
methods._"
-_Iere he cannot command (§ 128).
It is in exterfia] rel_gibn
and its public exercise- that his authority may be employed.
His task is to preserve it, and to prevent the disorders
and
troubles it may occasion.
To preserve religion, he ought to
maintain it in the purity of its institution,
to take care that it
be faithfully
observed in all its public acts and ceremonies,
and punish those who dare to _lttack it openly.
:But he can
require nothing by force except silence, and ought never to
oblige any person to bear a part in external ceremonies :--by
constraint,
he would only produce disturbances
or hypocrisy.
A diversity of opinions and worship has often produced
disorders and fatal dissensions
in a state:
and for this reason, many will allow but one and the same religion.
A prudent and equitable sovereign will, in particular
conjunctures,
see whether it be preper to tolerate or forbid the exercise of
several different kinds of worship.
135. of
:But, in general, we may boldly affirm that the most cer_oZoratlcn. rain and equitable means of preventing the disorders that may
(_3)
be occasioned by difference-of
religion, is a universal _toTera-tion of all religions which contain no tenets that are danger_ _jr
-.

_ '?_/-.;_ous either to morality or to the state.
Let interested priests
declaim ! they would not trample under foot the laws of humanity, and those of God himself, to make their doctrine
triumph, if it were not the foundation
on which are erected
their opulence, luxury, and power.
Do but crush the spirit
of persecution,--punish
severely whoever shall dare to disturb others on account of their creed, and you will see all
sects living in peace in their common country, and ambitions
of producing good citizens.
Holland, and the states of the
King of Prussia, furnish a proof of this: Calvinists, Lutherans,
Catholies_ Pietists, Socinians, Jews, all live there in peace,
because they are equally protected by the sovereign ; and none
are punished, but the disturbers
of the tranquillity
of others.
• Qui seeus faxit, l)eus ipse vlndex
erlt .....
Qui no_ paruerit, eapitale
esto.--])e
Leglb. llb. li.
_" Quas (religiones)
non metu, seal
ea eonjunettoue qua_ est homini eum
Den, con3ervandas puto. f_o
de Le132

91b. lib. L Whst a free leuon does
this pagan philosopher
give to Christi_ns !
(53) See the modern enaetmeats,
4
Bla. Com. 440 t 443; Id. 52, 53. in the
notem.---C.
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If, in spite of the prince's care to preserve the established
coot _.
leligion, the entire nation, or the greater part of it, should c_._,, xn.
be disgusted with it, and desire to have it changed, the sove- _ 136. wh_
reign cannot do violence to his people, nor constrain them
....
m"o,_htthc
pr_n_to
ao
an affair of this nature.
The public religion was estabhshed _hen th_
for the safety and advantage
of the nation : and. besides its u_uon is
proving • inefficacious when it ceases . to influence the . heart, the change
8olvedto
its
sovereign has here no other
than that whmh results religion.
.
•
• authority _
from the trust reposed m him by the people, and they have
only committed
to him that of protecting
whatever
religion
[ 61 ]
they think proper to profess.
But at the same time it is very just that the prince should _ 1_7, l)_fhave the liberty of contimfing in the profession
of his own rtr_ee
of
rehglondo_
religion, without losing his crown.
Provided that he protect,ot deprive
the religion of the state, this is all that can be required of a prmc_of
him.
In general,
a difference of religion can never make h_scrown.
any prince forfeit his claims to the sovereignty,
unless a fundamental
law ordain it otherwise.
The pagan Romans did
not cease to obey Constantine
when he embraced Christianty ; nor did the Christians
revolt from Julian after he had
quitted it.*
We have established
liberty of conscience for individuals _ 13s. I)u. ana_.tia_
(§ 128).
However,
we have also shown that the sovereign
• _ t,e_
r_ghtsof
has a right, and is even under an obligation, to protect and _overe_gn
support
the religion of the state, and not suffer any person _eco_c_l._a
to attempt to corrupt or destroy it,--that
he may even, ac- _th tho_e
cording
to circumstances,
permit only one kind of public °f the sub.
worship
throughout
the whole country.
Let us reconcile J_c_
those different duties and rights, between which it may be
thought that there is some contradiction
:--let us, if possible,
omit no material argument
on so important
and delicate a
subject.
If the sovereign will allow the public exercise of only one
and the same religion,_ _.let him oblige nobod, y to do any thing
contrary to his conscience;
let no subject be forced to bear a
part in a worship which he disapproves,
or to profess a reliKion which he believes to be false; but let the subject on
his part-l"es_ cbhtent with avoiding the guilt of a shameful
hypocrisy;
let him, according to the light of his own know"_'ledge, serve God in private and in his own house---persuaded
that Providence
does not call upon him for public worship,
since it has placed him in such circumstances
that he cannot
perform it without creating disturbances
in the state.
God
_ould
...........have us obey_our sovereign, and avoid every thing that
$ When the chief part of the people
the principalityof Neufehatel and.
Vallangin embracedthe reformedreligion m the sixteenthcentury, Joanof
Hoehberg,their sovereign,continuedto
live in the RomanCatholicfaith, and

neverthelessstill retainedall her rights.
The state counselenactedeecles_astmal
laws and constitutionsmmilar to those
of the reformedchurchesinSwitzerland,
and the princessgave them her sanetio..
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Boo_z. _
be pernicious to society.
These are immutable
_.
xa o_]_i_W.br
nature: t_e pre'cept that enjoin_._

_)g4_4_

sl_ip _s-c0nd_ona],_and
_iii)endent on the effects which that
worship may proauce.
]Interior worship is necessary in its
own nature; and we ought to confine ourselves to it, in ah
cases in which it is most convenient.
Public worship is appointed for the edification of men in glorifying God: but it
counteracts that end, and ceases to be laudable, on those oc[ 62 ] casions when it only produces disturbances, and gives offence.
If any one believes it absolutely necessary, let him quit the
country where he is not allowed to perform it according
to
the dictates of his own conscience ; let him go and join those
who profess the same religion with himself.
la9. The
The prodigious influence of _n
on the peace and wel_ovoroign
fare of society incontrovertibly
proves that the conductor p.f_
ought
to
have the in- _he state ought to have the inspection of w_at r_t_
epeet_n of _nd an authority over the minlsters _who teach it.
The encl_
me auai_e _ Of society and of civil government necessarily requires that
!
and
autho._ he who exercises
of rehgio_
the supreme power should be invested with
rity over _ all the rights without which he could not exercise it in a
tho_ewho: manner the most advantageous
to the state.
These are the
toaohit _ prerog.atives of. majesty (§ 45), of which no sovereign can dJ__
_"._est himself, without the express consent of the nation._he

• c/_f_
/_

preeeptm

_ L( ¢_(ifi/
__ .........

nj_ectmn
of the affairs of religion, and the authority'_ver its
ministers, constitute, therefore, one of the most hnportant-of
t_ose--i3rerogatives,
since, without this power, the soverelgh
rc_Irtd uever be able to prevent the disturbances
that religion
might occasion in the state, nor to employ that powerful engine m promoting
the welfare and safety of the society.
It
would be certainly very strange that a multitude of men who
united themselves
in society for their common advantage,
that each might, in tranquillity,
labour to supply his necessities, promote his own perfection
and happiness, and live as
becomes a rational being:
it would be very strange, I say,
that such a society should not have a right to follow their
own judgment in an affair of the utmost importance ; to determine what they think most suitable with regard to religion ;
and to take care that nothing dangerous or hurtful be mixed
with it.
Who shall dare to dispute that an independent
nation has, in this respect as in all others, a right to proceed
according to the light of conscience ? and when once she has
made choice of a particular religion and worship, may she not
confer on her conductor all the power she possesses of regu
lating
and directing
that religion and worship, and enforcing
their observance
?
Let us not be told that the management
of sacred things
belongs not to a profane hand. Such discourses, when brough_t
to the bar of reason, are found to be only vain declamations.
There is nothing on earth more august and sacred than a sovereign
184 ; and why should God, who calls him by his providence
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to watch over the safety and happiness of a whole nation, de- ,eel L
prive him of the direction of the most powerful spring that mAP"xm
actuates mankind _ The law of nature secures to him this
right, with all others that are essential to good government ;
and nothing is to be found in Scripture that changes this disposition.
Among the Jews, neither the king nor any other
person could make any innovation in the law of Moses; but
the sovereign attended to its preservation, and could check
the high priest when he deviated from his duty. Where is it
asserted in the New Testament, that a Christian prince has
nothing to do with religious affairs ? Submission and obedience to the superior powers are there clearly and expressly
enjoined.
It were in vain to object to us the example of the [ 63 ]
apostles, who preached the gospel in opposition to the will of
sovereigns :--whoever would deviate from the ordinary rules,
must have a divine mission, and establish his authority by
miracles.
:No person can dispute that the sovereign has a right to take
care that nothing contrary to the welfare and safety of the
state be introduced into religion, and, consequently, he must
have a right to examine its doctrines, and to point out what is
.... _ be taught, and what is to be suppressed in silence.
The sovereign ought, likewise, to watch attentively, in order ought
_J40.toH.
to prevent the established religion from being employed top ...... t th+../
sinister purposes, either by making use of its discipline to abuseof t_/
gratify hatred, avarice, or other passions, or presenting its receive_r+-+
doctrines in a light that may prove prejudicial to the state, hg_on. + +
Of wild reveries, seraphic devotions, and sublime speculations, t+
what would be the consequences to society, if it entirely consisted of individuals whose intellects were weak, and whose
hearts were easily governed ?--the consequences would be a
renunciation of the world, a general neglect of business and
of honest labour.
This society of pretended saints would
become an easy and certain prey to the first ambitious neighbour ; or if suffered to live in peace, it would not survive the
first generation;
both sexes, consecrating their chastity to
God, would refuse to co-operate in the designs of their Creator, and to comply with the requisitions of nature and of the
state.
Unluckily for the missionaries, i'. evidently appears,
even from Father Charlevoix' History of New France, that
their labours were the principal cause of the ruin of the Hutons. That author expressly says, that a great number of
those c:nverts would think of nothing but the faith--that they
forgot their activity and valour--that divisions arose between
them and the rest of the nation, &e. That nation was, therefore, _oon destroyed by the Iroquois, whom they had before
been accustomed to conquer.*
To the prince's inspection of the affair8 and concerns of
• HiJtor?

of New Frtmoe,
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too_ Xll.,. religion we have joined an authority over its ministers : with.
---out the latter power, the former would be nugatory and inef141.
Ta_fectual
;--they are both derived from the same principle.
It
_overelgD_s
authority is absurd, and contrary to the first foundations of society,
aver the'm1-that
any ciUzens should claim an independence of the soven_ter_of reign authority, in offices of such importance to the repose,
rehglon, the happiness, and safety of the state. This is establishing
two independent powers in the same society--an unfailing
source of division, disturbance, and ruin.
There is but one
supreme power in the state; the functions of the subordinate
powers vary according to their different objects :_ecclesias_ti_.s, magistrates_ and commanders of the troop_
[ 64 ] officers of the republic, each in his own department ; and all
are equally accountable to the sovereign.
14_. Na- A prince cannot, indeed, justly oblige an ecclesiastic to
t_r_of th_ preach a doctrine, or to perform a religious rite, which the
auth)rity, latter does not think agreeable to the will of God. But if
the minister cannot, in this respect, conform to the will of his
sovereign, he ought to resign his station, and consider himself
as a man who is not called to fill it--two things being necessary for the discharge of the duty annexed to It, viz..Xg._ach
and behave with sincerity, according to the _
.of his
own conscience, and to conform to the prinee'_ _
and
the laws of the state. Who can forbear being filled with in
" lgnKt]bh, at seeing a bishop audaciously resist the orders of
the sovereign, and the decrees of the supreme tribunals, solemnly declaring that he thinks himself accountable to God
alone for the power with which he is intrusted ?
143. R_lo On the other hand, if the clergy are rendered eontemptiwb_ oh- ble, it will be out of their power to produce the--Tru_ for
,e_,oa
their ministry was appointed.
The rule that should
re_pect w_thw---hich
to
_lesmsti_s.
be followed with respect to them may be comprised in a few
words :--let them enjoy a large portion of esteem [_obut let
them hav_-no authority, and still less any claim to inde]
pendence. JIn the first place ]_._etthe clerg.y_ as w6ff'a-s_e_:ery
_._
other order o_men:-be_n-_their functions, as-in- ev_'f-hipg
else, subject to the public l_o_er, and aecounta_e to--the
sovereign for their con(luct. _6_6_-dly, let the prince take
care to render the ministers 0_ religion res_ct-a_the
eyes of the people, let him trust them _]_a-the degree of
"_
authority necessary to enable them to discharge theTi:_/t_ty
with success ; let hi'm, in case of need, support them W_t_ff-the
power he possesses._rEvery man in office ought to_b_"_d
¢h'h an authority _mmensurate to his functions; otherwise
he will be unable to discharge them in a proper manner.
I
see no reason why the clergy should be excepted from this
general rule; only the prince should be more particularly
watchful that they do not abuse their authority; the altair
being altogether the most delicate, and the most fruitful in
dangers.
If he renders the character of churchmen respectaCIt[ g, I_j
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ble, he should take care that this respect be not carried to _oot ,.
such a superstitious
veneration
as shall arm the hand of an CHAP.Xa.
ambitious priest with a powerful engine with which he may
force weak minds into whatever direction he pleases.
When
once the clergy become a separate body, they become formidable.
The Romans (we shall often have occasion to recur to
them)--the
wise Romans elected from among the senators
their pontifex-maximus
and the principal
ministers
of the
altar;
they knew no distinction
between clergy and laity ;
nor had they a set of gownsmen to constitute a separate class

,

fro_if the
of the be
citizens.
the rest
sovereign
deprived
of this power in matters of _ i44. l_religion, and this authority
over the clergy, how shall he pre-ofCapitulatmnthe
reaserve the religion pure from the admixture
of any thing con- sonswhich
trary to the welfare of the state ? How can he cause it to be estabhsh th
constantly taught and practised in the manner most conducive soverelgn's
to the public welfare ? and, especially, how can he
orevent
.
*
_ rlght_m
matters of
the disorders it may occasion, either by its aoctrmes,
or tne religion.
manner in which its discipline is exerted ? These cares and [ 65 ]
duties can only belong to the sovereign, and nothing can dispense with his discharging
them•
en_._?_n.__we
see that theprerogatives
of the crown, in eccle-Authontle_
siastica_r_,
_eT_e_
cb_-hfi_l_
and _raTthi_lly'dei_ended
_d cxa,a•
"
'
• ples. ,
_ts
of France.
The wise and learned maim,
trates, of whom those_-T[_lu_r]ous
bodies are composed, are
,_.
.
sensible of the maxims which sound reason dictates on this
" ' _-subject.
They know how important
it is not to suffer an
affair of so delicate a nature, so extensive in its connections
and influence, and so momentous
in its consequences,
to be
placed
beyond the reach of the public authority.--What!
Shall ecclesiastics
presume to propose to the people, as an
article of faith, some obscure and useless dogma, which constitutes no essential part of the received religion ?--shall they
exclude from the church, and defame those who do not show
a blind obedience ?--shall
they refuse them the sacraments,
and even the rites of burial ?--and shall not the prince have
power to protect his subjects, and preserve the kingdom from
a dangerous schism ?
The kings of Eaglaa_
have ass.¢r_ecl the prerogatives
of
their crown : they have caused themselves to be acknowledged
,.
_egd_ ot" the church : and this regulation
is equally approved
by reason and sound policy, and is also conformable to ancient
,
,,
custom.
The first Christian emperors exercised all the func. ,_
:' _
tions of beads of the church;
they made laws on subjects
_
relating to it,*--summoned
councils, and presided in them,appointed
and deposed bishops, &e. In Switzerlan4
there
are wise republics, whose sovereigns, knowing the full extent
of the supreme authority,
have rendered
the ministers of
15

• See the Theodo_an
M$

Oade.
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_oo_ ,. religion subject to it, without offering violence to their con.
os,P. x,,. sciences.
They have prepared a formulary of the doctrines
that are to be preached, and published laws of ecclesiastical
discipline, such as they would have it exercised in the countries under their jurisdiction,--in
order that those _no will
not conform to these establishments may not devote themselves to the service of the church. They keep all the ministers of religion in a lawful dependence, and suffer no exertion
of church discipline but under their own authority.
It is not
pl obable that religion will ever occasion disturbances in these
republics.
145. Per- If Constantine and his successors had caused themselves
,_ic_ous
con- to be formally acknowledged heads of the ehureh,--and if
sequences
Christian kings and princes had, in this instance, known how
of
the contraryop,- to maintain the rights of sovereignty,--would
the world ever
nion.
have witnessed those horrid disorders produced by the pride
and ambition of some popes and ecclesiastics, emboldened by
[ 66 ] the weakness of princes, and supported by the superstition
of the people,--rivers of blood shed in the quarrels of monks,
about speculative questions that were often unintelligible and
almost always as useless to the salvation of souls as in themselves indifferent to the welfare of society--citizens and even
brothers armed against each other,---subjects excited to revolt,
and kings hurled from their thrones ? Tantum rellglo potuit
suadere malorum ! The history of the emperors He nr:y I_T:,
Frederick I., Frederick II., and Louis of Bavaria, is well _l_wn.
Was it not the independence of the ecclesiastios,--was it not
that system in which the affairs of religion are submitted to a
foreign power,--that plunged France into the horrors of the
league, and had nearly deprived her of the best and greatest
of her kings ? Had it not been for that strange and dangerous system, would a foreigner, Pope Sextus ¥., have undertaken to violate the fundamental law of the kingdom, and
declared the lawful heir incapable of wearing the crown ?
Would the world have seen, at other times and in other
places,* the succession to the crown rendered uncertain by a
bare informality--the
want of a dispensation, whose validity
was disputed, and which a foreign prelate claimed the sole
fight of granting ? Would that same foreigner have arrogated to himself the power of pronouncing on the legitimacy
of the issue of a king ? Would kings have been assassinated
in consequence of a detestable doctrine ?_ Would a part of
France have been afraid to acknowledge the best of their
kings,J: until he had received absolution from Rome ? And,
would many other princes have been unable to give a solid
$ In England under Henry VIII.
_" He_ary IIL and Henry IV. _aanated by fanatac_ who thought they
were serwng
God and the church by
stabbing their king.
lab

_ Though Henry IV. returned to the
Romish
religion, a great number of
Catholi_
did not ¢tare to _knawledge
him until he had received the pope'J
absolution.
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peace to their people, because no decision could be formed ,oox _.
within their own dominions on articles or conditions in which ©uP. _aL
religion was interested ._*
All we have advanced on this subject, so evidently flows _14e.The
from the notions of independence and sovereignty, that it will abusespar
never• be disputed by any honest man who endeavours
to rea-_cularlzed.
.
.
I. The pewson justly.
If a state cannot finally determine every thing er ofthe
relating to religion, the nation is not free, and the prince is popes.
but half a sovereign. There is no medium in this easeL.either
each state must_ within its own territories, possess supreme
-p-5_-e)]fi--fli____._mA1
as in all others, or we must
adopt the system of Boniface VIII., and consider all Roman
Ci_tholic countries as forming only one state, of which the
pope shall be the'supreme head, and the kings subordinate
administrators of temporal affairs, each in his province,_
nearly as the sultans were formerly under the authority of the
caliphs. We know that the above-mentioned pope had the
presumption to write to Philip the Fair, king of France, Scire
te volumus, quod in spiritualibus et temporalibus nob_s subes t [ 67 ]
--"We would have thee know that thou art subject to us as
well in temporals as in spirituals."
And we may see in the
canon law_ his famous bull Unam sanctam, in which he attributes to the church two swords, or a double power, spiritual
and temporal,---condemns those who think otherwise, as men,
who, after the example of the Manicheans, establish two
prineiples,--and
finally declares, that it is an article of faith,
_ecessary to salvation, to believe that every human creature is
subject to the tloman joontiff.§
We shall consider the enormous power of the popes as the
first abuse that sprung from this system, which divests sovereigns of their authority in matters of religion.
This power
in a foreign court directly militates against the independence
• Many kings of France in the civil
wars on account of religion,
Turretln. Hist. E_ast.
_
d*um, p. 182. Where may also be
seen the resolute answer of the king
of France.
Extravag. _omzaun. llb. L fit. _De
Majorltate & Obedient_a.
Gregory VII. endeavoured to tender almost all the states of Europe
tributary to him. He maintained that
Hungary, Dalmatia, Russm, Spain,
rood Corsica, were absolutely his pro_rty, as successor to St. Peter, or were
feudatory dependencies of the holy see.
GanG. Epist. C_'il.
col. vi. Edit.
Harduin._He summoned the emperor
Henry IV. to appear before him, a_a4
_aake his defence against the accusations of some of his sul_ecte: and, on
the emperor's non-compliance, he de-

ppsed him. In choir, here are the expressions he made ue of in addressing
the council assembled a_ Rome on the
occasion: "Aglte nunc, qu_eso, patres
et principes sanctlssimi, ut omnis mundus intelhgat et eogncecat, quia si potestis in ccelo ligare et solvero, potestls
in terra imperm, regna, prmcipatus,
ducatus, marchias, comitatuz, et ommum hommum pos6e_aiouce, Fro meritis
toliere unicuique st concedere." NaTAL,ALzX./)*_r_. H_t. Eccl. a. xi. ud
zii. p. 884.
The canon law boldly decider that
the regal power is subordinate to the
priesthood.
"Imperium non przeest
uoerdotio, sod subest, et ei obedire tone_ar." R_mc. oh. vL De Major.
Obed. "Et eat multum a]]egabile," is
the complauumt remark of the writer
of the article.
lZ9
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hook,. of nations and the sovereignty of princes. It is capable of
c_AP.x,,. overturning a state; and wherever it is acknowledged, the
sovereign finds it impossible to exercise his authority in such
a manner as is most for the advantage of the nation.
We
have already, in the last section, given several remarkable
instances of this ; and history presents others without number.
The senate of Sweden having condemned Troltius, archbishop
of Upsal, for the crime of rebellion, to be degraded from his
see, and to end his days in a monastery, pope Leo X. had the
audacity to excommunicate the administrator Steno and the
whole senate, and sentenced them to rebuild, at their own expense, a fortress belonging to the archbishop, which they had
caused to be demolished, and pay a fine of a hundred thousand
ducats to the deposed prelate.*
The barbarous Christiern,
king of Denmark, took advantage of this decree, to lay waste
the territories of Sweden, and to spill the blood of the most
illustrious of her nobility.
Paul V. thundered out an interdict against Venice, on account of some very wise laws made
with respect to the government of the city, but which displeased that pontiff, who thus threw the republic into an embarrassment, from which all the wisdom and firmness of the
[ 68 "] senate found it difficult to extricate it. Pius V., in his bull,
In Ceena Domini, of the year 1567, declares, that all princes
who shall introduce into their dominions any new taxes, of
what nature soever they be, or shall increase the ancient ones,
without having first obtained the approbation of the holy see,
are ipso facto excommunicated.
Is not this a direct attack
on the independence of nations, and a subversion of the authority of sovereigns ?
In those unhappy times, those dark ages that preceded
the revival of literature and the Reformation, the popes attempted to regulate the actions of princes, under the pretence
of conscience--to judge of the validity of their treaties--to
break their alliances, and declare them null and void. But
those attempts met with a vigorous resistance, even in a
country which is generally thought to have then possessed
valour alone, with a very small portion of knowledge. The
pope's nuncio, in order to detach the Swiss from the interests
of Frabce, published a monitory against all those cantons
that favoured Charles VIII., declaring them excommunicated,
if within the space of fifteen days they did not abandon the
cause of that prince, and enter into the confederacy which
was formed against him; bat the Swiss opposed this act, by
protesting against it as an iniquitous abuse, and caused their
protest to be publicly posted up in all the places under their
jurisdiction: thus showing their contempt for a proceeding
that was equally absurd and derogatory to the rights of sore.
• H;_:oq/of the
Revolutia_in ,_oedeL
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reigns.*
We shall mention several other similar attempts,
aoo_ x.
when we come to treat of the faith of treaties,
c.Av. xn.
This power in the popes has given birth to another abuse, _ 14_'.
that deserves the utmost attention
from a wise government. 2. Import.
•
•
•
_
- •
employWe see several countries m
whmh
eccle_lasucal
dignities,
and ant
ment_cona]]-_e_n_gher
benefices, are distributed
by a foreign power-- fema by a
by the pope--who bestows t]mm on his creatures, and veryfore_gD
often on men wIib are-not sdbjects of the state.
This practice power.
is at once a violation of the nation's rights, and of the principles of common policy.
A nation ought not to suffer foreigners to dictate laws to l_er, to interfere
in her concerns,
or d@rive her of her natural advantages ; and yet, how does
it happen that so many states still tamely suffer a foreigner
to dispose of posts and employments
of the highest importance
to their peace and happiness?
The princes who consented
to the introduction
of so enormous
an abuse were equally
wanting to themselves
and their people.
In our times, the
court of Spain has been obliged to expend immense sums, in
order to recover, without danger, the peaceable possession of
a right which essentially belonged to the nation or its head.
Even i_ those states whose sovereigns
have preserved so_ 14s.
important
a prerogative
of the crown, the abuse in a great _. Powerf_
measure subsists.
The
sovereign . nominates,
indeed, to bishop,u_ec_¢ oil
d,
-.
.
•
.
loellcten
rics and great benefices;
but hm authomty is not sufllcmnt to a foreign
enable the persons nominated to enter on the exercise of their court. .
functions;
they must also have bulls from Rome._
By this j- 69']
"_-_._nd a thousand other links of attachment,
the whole body of
the clergy in those countries
still depend on the court of
Rome;
from it they expect dignities;
from 4t that purple,
which, according
to the proud pretensions
of those who are
invested with it, renders them equal to sovereigns.
From the
resentment
of that court they have every thing to fear ; and
of course we see them almost invariably
disposed to gratify
it on every occasion.
On the other hand, the court of Rome
supports those clergy with all her might, assists them by her
politics and credit, protects them against their enemies, and
against those who would set bounds to their power--nay,
often against the just indignation
of their sovereign ; and by
this means attaches them to her still more strongly.
Is it
not doing an injury to the rights of society, and shocking the
first elements of government,
thus to suffer a great number
of subjects, and even subjects in high posts, to be dependent
on a foreign prince, and entirely devoted to him ? Would a
* Vogel's H_storteal
and Political
Treatiae on the Adlance.s between France
a_d the Thtrte¢_ Oaato_s, pp. 33 and
$6.
1"We may see, in the letters of'Cardihal d'Ossat, what difficulties, what opvosition, what long deimys, Henry IV.

had to encounter,
when he wished to
confer the ar_hbishoprm
of Sens on
Renauld de Baunc, archbishop of Bourges, who had saved France, by receiving
that great prince into the Roman Cathollc church.
141
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zoo_ ,. prudent sovereign receive men who preached such doctrines
cxAP.xm There needed no more to cause all the missionaries to _e
driven from China.
It was for the purpose
of more• firmly securing ......
the attach4. 14g.
The
"
-_ey of _fl- merit of churchmen that the eehbacy of the c_r_v was m
me vented. A priest, a_prelate, already bound _tot_e see of
Rome by his functions and his hopes, is further 4etached from
his country, by the celibacy he is obliged to observe. He is
not connected with civil society by a family: his grand interests are all centred in the church; and, provided he has the
pope's favour, he has no further concern: in what country
soever he was born, Rome is hm refuge, the centre of his
adopted country. Everybod_ knows that the religious orders
are a sort of papal ml---Th_i_
_pread over the face o_"t_h_
"td-support and advance the interests of their monar_ch.-_Thi_
7S_douT)tless a strange abuse---a subverslon of the h'Yst law_
of society. But this is not all: if the prelates were married,
they might enrich the state with a number of good citizens ;
rich benefices affording them the means of giving their legitigo.vents, mate children a suitable education. But what a multitude
of men are there in convents, consecrated to idleness under
the cloak of devotion!
Equally useless to society in peace
and war, they neither serve it by their labour in necessary
professions, nor by their courage in arms: yet they enjoy
immense revenues ; and the people are obliged, by the sweat
of their brow, to furnish support for these swarms of sluggards. What should we think of a husbandman who pro[ 70 ] teeted useless hornets, to devour the honey of his bees ?* It
m "not the fadlt of the fanatic preachers of overstrained
sanctity, if all their devotees do not imitate the celibacy of
the monks. How happened it that princes could suffer them
publicly to extol, as the most sublime virtue, a practice
equally repugnant to nature, and pernicious to society?
Among the Romans, laws were made to diminish the number
of those who lived in celibacy, and to favour marriage :J- but
superstition soon attacked such just and wise regulations;
and the Christian emperors, persuaded by churchmen, thought
themselves obliged to abrogate them.:_ Several of the fathers of the church have censured those laws against celibacy--cloudless, says a great man,§ with a laudable zeal for
the things of another llfe ;_but with very little knowledge of
the affairs of this.
This great man lived in the church of
Rome :--he did not dare to assert, in direct terms, that voluntary celibacy is to be condemned even with respect to con• This reflection has no relation to always laudable, and may become very
the religious houses in which literature useful to the state.
is cultivated. Establishments that af_ The Papia-Poplmmn law.
ford to learned men a peaceful ret_ea_
_ In the Thoodo_hm Code.
_nd that lemure and trauqullllty re_ The president de Montosquie_ ia
qulred in deep scientific research, are his Spirit of Law_
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Bcience and the things of another life :--but it is certainly a _ooI L
conduct well becoming genuine piety, to conform ourselves to c.A_.,z_,
nature, to fulfil the views of the Creator, and to labour for
the welfare of society. If a person is capable of rearing a
family, let him marry, let him be attentive to give his children a good education :--in so doing, he will discharge his
du_, and be undoubtedly in the road to salvation.
The enormous and dangerous pretensions of the clergy_ 150.
are also another consecluence of this system, which places 5 Enor.
every thing relating to rclJgtoa beyond the reach of t e t_n_ion,,,f
civil power. In the first place, the ecclesiastics, under pre-tho clergy.
tence of the holiness of their functions, have raised themselves above all the other citizens, even the principal magis-P,*-e_,
trutes: and, contrary to the express injunctions of their hence"
master, who said to his apostles, seek not the first places at
feasts, they have almost everywhere arrogated to themselves
the first rank. Their head, in the Roman church, obliges
sovereigns to kiss his feet ; emperors have held the bridle of
his horse; and if bishops or even simple priests do not at
present raise themselves above their prince, it is because the
times will not permit it: they have not always been so modest; and one of their writers has had the assurance to
assert, t hata priest is as much above a king as a man is above
a beast.* How many authors, better known and more esteemed
than the one just quoted, have taken a pleasure in praising
and extolling that silly speech attributed to the emperor [ 71 ]
Theodosius the First--Ambrose
has taught r_e the great difference t_ere is between tKe-ernplre and the priesthood !
We have already observed that ecclesiastics ought to be
honoured: but modesty, and even humility, should characterize them: and does it become them to forget it in their
own conduct, while they preach it to others ? I would not
mention a win ceremonial, were it not attended with very
material consequences, from the pride with _hieh it inspires
many priests, and the impressions it may make on the minds
of the people. It is cssentiaI|y necessary to good order, that
subjects should behold none in society so respectable as their
sovereign, and, next to him, those on whom he has devolved
a part of his authority.
Ecclesiastics have not stopped in so fair a path. _ot con- _151.e. _.
tented with rendering themselves independent with respect to dep_ae_
their functions,---by the aid of the court of Rome, they have Imm_t_.
even attempted to withdraw themselves entirely, and in every
respect, frqm all subjection to the political authority.
There
l_c._n
times when _h_ ec6loslastic oouI_Inot be brought
__ore a seou]_r_/_:y_._
_
W_soever._
The
• Tltntm_ eaeet'doepreveta_regi, quant The eemgreffl_on ef Immunities
tam homobestlae. _zds/am 6b'zelumwL has deeded thaz the cognisance of
_P'_d; Tr4bbecbov. E_.r_, 1, ad Bczr_. _
_
_
even far
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*uo_:T. canon law declares expressly: It is indecent for laymen tt
cHAP.x.. )_tc?ge a churchman.*
The popes Paul III., __d
Urban VIII., excommunicated all lay judges who should
presume to undertake the trial of ecclesiastics.
Even' the
bishops of France have not been afraid to say on several
occasions, that they did not depend on any temporal prince,
and, in 1656, the general assembly of the French clergy
had the assurance to use the following expressions--" The
decree of council having been read, was disapproved by the
assembly, because it leaves the king judge over the bis]_ops,
and seems to subject their immunities to his judges." ¢ There
are decrees of the popes that excommunicate whoever imprisons a bishop. According to the principles of the church of Rome, a prince has not the power of punisIiifig an eccle.
.
"_ia'st]c with death, though a rebel or a malefactor ;--he must
first apply to the ecclesiastical power ; and the latter will, if
it thinks proper, deliver up the culprit to the secular arm,
after having degraded him._ History affords us a thousand
belongs to the spiritual court :--" Cogratio causa_ eontra ecclesiasticus,
etlam
pro deheto l_esse majestatis,
feri debet
a judice eeelestastieo."
RIccl
_qyaops.
JDecret. et Resol. _. Cut,area. Immunlt.
p. 105.--A
constitution
of pope Urban VI. pronounces
those
sovereigns
or magistrates
guilty of sacrilege, who
shall bamsh an eeclesiastm
from their
territories,
and declares
them to have
ipso facto incurred the sentence of exeommumeatmn.
Cap. II.
_)s Fore.
Compet
*a VII.
To this immunity
may be added the indulgence
shown
by the ecclesiastical
tribunals to the
clergy, on whom they never inflicted
any but shght punishments,
even for
the most atrocious crimes.
The dreadful disorders that arose from this cause,
at length produced their own remedy
in France, where the clergy were at
length subjected to the temporal jurisdiction for all transgressions that are mjurious to society.
See PxPO_ .Arr_ts
.Notables, book i. tit. v. act 34.
Indecorum est laicos heroines vlros
eecleslasticos
judmare.
Can. ia ,mm_
aetlonc 22, xvi. q. 7.
See the Statsmeat of Facts on the
Lqystem of Inde_ndeace
of Bishops.
In the year 1725, a parish priest,
of the canton of Lucerne, having refused to appear before the
supreme
council, was, for his contumacy,
hanished from the
canton.
Hereupon
his diocesan, the bishop of Constance,
had the assurance to write to the council that they had infrinpd
th8 ecolesiastical immunitles--4hat
"it is unlmw144

ful to subject the mimsters
of God to
the decisions of the temporal power."
In these pretensions
he was sanctioned
by the approbation
of the pope's nunsic and the court of Rome.
But the
eouneil of Lucerne firmly supported the
rights of sovereignty,
and, wlthout engaging with the bishop m a controversy
which would have been derogatory
to
their
dlg'nity, answered
Inm--'.Your
lordship quotes varmus passages from
the wmtmgs of the fathers, which we,
on our side, might also quote in our
own favour, if it were necessary, or if
there was question of demdmg the contest by dmt of quo_atmn.
But let your
lordship rest assured that we have a
right to summon before us a priest, out
natural subject, who encroaches on our
prerogatives--to
point out to him hie
error--to
exhort h_m to a reform of
his conduct--and,
in consequence
of
his obstinate disobedmnce_ after repeat_
ed citations,
to bamsh him from our
dominions.
We have not the least
doubt that this right belongs
to us ;
and we are determined
to defend it.
And indeed it ought not to be proposed
to any sovereign to appear as party in
a contest with a refractory subject hke
him_to
refer the cause to the decismn
of a third party, whoever he be---and
run the risk of being condemned
to
tolerate in the state a person of such
character_ with what dignity soever he
might be invested,"
&c. The bishol_
of Constance had proceeded
as far as
-to 'assert, in his letter to the canton,
dated
December
18thp 1725 t
th_
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examl:'es
of bishops who remained
unpunished,
or were but
R_o, _.
slightly chastised, for crimes for which nobles of the highest c_,_., xn.
rank forfeited their lives.
John de Braganza, king of Portugal, justly inflicted the penalty of death on those noblem_n
who had conspired his destruction:
but he did not dare to
put to death the archbishop
of Braga,
the author of that
detestable
plot.*
For an entire body of men, numerous
and powerful,
to
stand beyond the reach of the public authority,
and be dependent on a foreign court, is an entire subversion
of order
in the republic, and a manifest diminution of the sovereignty.
This is a mortal stab given to society, whose very essence it
is, that every emzen should be subject to the public authoritv.
_ndeed the immunity
which the clergy arrogate
to
themselves in this respect, is so inimical to the natural
and
necessary
rights of a nation, that the king himself has not
the power of granting it.
But churchmen will tell us they
derive this immunity from God himself;
but till they have
furnished
some proof of their pretensions,
let us adhere to
this certain principle, that God desires the safety of states,

_

and not that which will only be productive
of disorder and
rl
destruction to them.
The same immunity is claimed for the possessions of the _ :5._.
church.
The state might, no doubt, exempt those posses-7 lmmunisions from every species of __tax at a "g'me when. they
were ty
of_ chureb
.
l_OItit
f,lOIl|.
scarcely sufficient for the support
of the ecclesmst:cs ; but,_ ._ ,-_.
for that favour, these men ought to be indebted to the pubhc
°
authority
alone, which has always a right to revoke it, when-./"/£¢"
J" "_ ¢ _
ever the welfare of the state makes it necessary.
It being fit . ,_t 0 8
one of the fundamental
and essential
laws of every society,
-----.
that, in case of necessity, the wealth of all the members ought [ 73 ]
to contribute
proportionally
to the common necessities--the
prince himself cannot, of his own authority,
grant a total
exemption
to a very numerous
and rich body, without being
guilty of extreme injustice
to the rest of his subjects,
on
whom, in consequence
of that exemption,
the whole weight
of the burden will fall.
The possessions
of the church are so far from being entitled to an exemption on account of their being consecrated
to God, that, on the contrary, it is for that very reason they
ought to be taken the first for the use and safety of the state.
For nothing is more agreeable to the common Father of mankind than to save a state from ruin.
God himself having no
need of anything,
the consecration
of wealth to him is but a
dedication of it to such uses as shall be agreeable to him.
Besides, a great part of the revenues of the church, by the
"churchmen,
as soon as they have
received holy orders, ceased to be natural eubjeets, and are thus released from
the bondage in which they hved be*

fore."
M-emorialon the D_pute between
the Pope and |he Canton of Luce_ ,,e,
p. 65.
* Revolutions of Pg_togal._
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Boo_,. confession _f the clergy themselves, is destined for the poor,
_,r. x,. When the state is in necessity, it is doubtless the first and
principal pauper, and the most worthy of assistance.
We
ma_y extend this principle even to the most common cases,
and safely assert that to supply a part of the current expenses of the state from the revenues of the church, and thus
take so much from the weight of the people's burden, is really
giving a part of those revenues to the poor, according to their
original destination.
But it is really contrary to religion and
the intentions of the founders to waste in pomp, luxury, and
epicurism, those revenues that ought to be consecrated to the
relief of the poor.*
15:3.
Not satisfied, however, with rendering themselves indes.
_¢om- pendent, the ecclesiastics undertook to bring mankind under
mUlllC_tlon
,,f _en_
their dominion: and indeed they had reason to despise the
k,_¢_,
stupid mortals who suffered them to proceed in their plan.
Excommunication was a formidable weapon among ignorant
and superstitious men, who neither knew how to keep it
within its proper bounds, nor to distinguish between the use
and the abuse of it. Hence arose disorders which lmve prevailed in some protestant countries.
Churchmen have presumed, by their own authority alone, to excommunicate men
in high employments, magistrates whose functions were daffy
useful to soeiety_and have boldly asserted that those officers
of the state, being struck with the thunders of the church,
could no longer discharge the duties of their posts. What a
perversion of order and reason ! What ! shall not a nation
be allowed to intrust its affairs, its happiness, its repose and
safety, to the hands of those whom it deems the most skilful
and the most worthy of that trust ? Shall the power of a
churchman, whenever he pleases, deprive the state of its
wisest conductors, of its firmest supports, and rob the prince
of his most faithful servants ? So absurd a pretension has
been condemned by princes, and even by prelates, respectable for their character and judgment.
We read in the 171st
letter of Ives de Chartres, to the Archbishop of Sens, that the
royal capitularies (conformably to the thirteenth canon of the
._ 74 ] twelfth council of Toledo, held in the year 681) enjoined the
priests to admit to their conversation all those whom the
king's majesty had received into favour, or entertained at
his table, though they had been excommunicated by them,
or by others, in order that the church might not appear to
reject or condemn those whom the king was pleased to employ
in his service.*
154.
The excommunications pronounced against the sovereigns
*. A_dof themselves, and accompanied with the absolution of their
,overei_s subjects from their oaths of allegiance, put the finishing
themeel,ces.
', k
stroke to this enormous abuse; and it is almost incredible
14e

* SeeLetterse.tthePraensio,sof the 6_'rgy.
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that na'zions should have suffered such odious procedures. Root t.
We have slightly touched on this subject in §§ 145 and 146. cyst: _.
The thlrteenth century gives striking instances of it. Otho
IV. for endeavouring to oblige several provinces of Italy to
submit to the laws of the empire, was excommunicated "and
deprived of the empire by Innocent III. and his subjects
absolved from their oath of allegiance. Finally, this unfortunate emperor, being abandoned by the princes, was obliged
to resign the crown to Frederic II. fl_T2hn,king of England,
endeavouring to maintain the rights ot' his kingdom in the
election of an archbishop of Canterbury, found himself exposed to the audacious enterprises of the same pope. Innocent excommunicated the king--laid the whole kingdom under
an interdict--had
the presumption to declare John unworthy
of the throne, and to absolve his subjects from their oath of
fidelity; he stirred up the clergy against him--excited his
subjects to rebel--solicited
the king of France to take up
arms to dethrone him--publishing, at the same time, a crusade against him, as he would have done against the Saracens. The king of England at first appeared determined to
defend himself with vigour: but soon losing courage, he suffered himself to be brought to such an excess of infamy, as
to resign his kingdoms into the hands of the pope's legate,
to receive them back from him, and hold them as a fief of
the church, on condition of paying tribute.*
The popes were not the only persons guilty of such enormities: there have also been councils who bore a part in
them. q_hat of Lyons, summoned by Innocent IV., in the
year 1245, had the audacity to cite thee_Em_.2eror
Frederic II.
to appear before them in order to exculpate h'_mse_[[from the
charges brought against him--threatening
him with the
thunders of the church if he failed to do it. That great
prince did not give himself much trouble about so irregular
a proceeding.
He said--" that the pope aimed at rendering
himself both a judge and a sovereign ; but that, from all antiquity, the emperors themselves had called councils, where
the popes and prelates rendered to them, as to their sovereigns, the respect and obedience that was their due."t
The [ 75 ]
emperor, however, thinking it necessary to yield a little to
the superstition of the times, condescended to send ambassadors to the council, to defend his cause; but this did not
prevent the pope from excommunicating him, and declaring
him deprived of the crown. Frederic, like a man of a superior genius, laughed at the empty thunders of the Yatican,
and proved himself able to preserve the crown in spite of the
election of Henry, Landgrave of Thuringia, whom the ecclesiastical electors, and many bishops, had presumed to declare
• Matthew Paris.-- TurreCln. Oompend.
t//m¢. Eee/cs. 8eeu/. xiil.

t Hzlss's Hi_
il. chap. xvi.
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_oo¢ r. king of the Romans--but
who obtained
little more by thaL
¢_sP. xn. election, than the ridiculous title of king of the priests.
I should never have done, were I to accumulate
examples ;
but those I have already quoted are but too many for the
honour of humanity.
It is an humiliating
sight to behold
the excess of folly to which superstition
had reduced
the
nations of Europe m those unhappy times.*
_ 1_5.
By means of the same spiritual
arms, the clergy drew
clergy
draw-bunals,
and to
disturbed
the course
ofthe
justice.
IfJ.
The
every
thing
themselves,
usurped
authorityTheyof claimed
the triin _ every
....
_
11
-'_ -to
a right to take co gmsance oI all causes on account of sin, of
themselves,_
(says Innocent
II_'._-) every man of sdnse mT_-t -k,ow
and d_sturh-tl, at the cognisance
belongs to our ministr!/.
In the year
iagthc°rder 1329, the prelates of :France had the assurance to tell King
of justics. Philip de Valois, that, to prevent
causes of any kind from
being brought before the ecclesiastical
courts, was depriving
the church of all its rights, crania ecelesiarurn jura tollere._
And accordingly,
it was their aim to have to themselves the
decision of all disputes.
They boldly opposed the civil authority,
and made themselves
feared
by proceeding
in the
way of excommunication.
It even happened sometimes, that
as dioceses were not always confined to the extei_t'-'ot" the
[ 76 ] l_-6]itlcal territory, a bishop would summon foreigners
b_fore
"his tribunal, for causes purely civil, and take upon hYm to
decide them, in manifest violation of the right_ 6f-fi-ations
"To such a height had the disorder arisen three or Tg_YTenturies ago, that our wise ancestors thought themselves obliged
to take serious measures to put a stop to it, and stipulated,
in their treaties_ that none of the confederates
should be sum* Sovereigns
were sometimes
found,
who, w_thout eons_denng
future consequences,
favoured
the
papal encroachments
when
they were likely
to prove advantageous
to their own
interests.
Thus,
Louis VIIL_ king
of France, wishing to invade the tendtortes of the Count of Toulouse, under
pretence of making war on the Albigenses, requested of the "pope, among
other things, "that
he would issue a
bull declaring that the two Raymonds,
father and son, together with all their
adherents,
assoclates_ and alLes, had
been and were deprived of all their
posscssmns."
VELLY'S lti_t, of France,
vol. Iv. p. 33. Of a similar nature to
the preceding
is the following remark*
able fact :--Pope
Martan IV. excommunicated
Peter,
king of Arragon,
declared that he had forfeited his kangdora, all his lands, and even the regal
dignity,
and pronormeed
his subjects
absolved
from their oath of allegiance.
He
even excommunicated all who
14.S

should acknowledge
him as king, or
perform towards him any of the duties
of a subject.
He then offered Arragon
and Catalonia to the Count do Valols_
second son of Philip the Bold, on condltion that he and his successors should
asknowledge
themselves
vassals of the
holy see, take an oath of fealty to the
pope, and pay him a yearly tribute.
The king of France
assembled
the
barons and prelates of his kingdom, to
deliberate on the pope's offer, and they
adwsed him to accept of it. "Strange
blindness
of kings and their counsellors !" exclaims,
with good reason, a
modern historian : "they did not per
eeive, that, by thus accepting kingdoms from the hands of the pope_ they
strengthened
and established
his pro
tensions to the right of deposing them
selves."
V1ZLLr'S History of Fraac_
voL vi. p. 190.
_ Ia cap. Novlt. de Jud_e_s.
:_ See Leibnitfi
Codex, Jarls
Gvnf.
.1)iplomat. Dipl.LXVII.
_ 9.
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moned before spiritual courts, for money debts, since every _o_ 1.
one ought to be contented with the ordinary modes of justfi'e t,_Ap,x_L
that were observed in the country.*
We find in history, that
the Swiss on many occasions repressed the eneroaehments cf
the bishops aml their judges.
Over every affair of life they extended their authority,
under pretence that conscience was concerned.
They obliged
new-married husbands to purchase permission to lie with their
wives the first three nights after marriage.J"
This burlesque invention leads us to remark another abuse. _ 156.
manifestly contrary to the rules of a wise policy, and to the la.
drawn Money
to
duty a nation o_'es to herself; I mean the immense sums_tumo.
_vbich bulls, dispensations_ &c., ar_nually d_W to "Rome, from
allthe colah_rl-6"s
.....
m communion with her. How much might
be said on the scandalous trade of indulgences ! but it at last
became ruinous to the court of Rome, which, by endeavouring to gain too much, suffered irreparable losses.
Finally, that independent authority intrusted to eeclesi-_ as_.
astics, who were often incapable of understanding the true 12 Lawe
maxims of government, or too careless to t_ke the trouble of and
eu,to,-.
contrary
to
studying them, and whose minds were wholly occupied by a the ,,lfa_
visionary fanaticism, by empty speculations, and notions of ot st_u_.
a chimerical and overstrained purity,--that
authority, I say,
produced, under the pretence of sanctity, laws and customs
that were pernicious to the state.
Some of these we have
noticed; but a very remarkable instance is mentioned by
Grotius.
"In the ancient Greek church," says he, "was
long observe--_-a-canon, by which those who had killed an
enemy in any war whatsoever were excommunicated for three
years: + a fine reward decreed for the heroes who defended
their country, instead of the crowns and triumphs with which
pagan Rome had been accustomed to honour them ! Pagan
l_ome became mistress of the world ; she adorned her bravest
warriors with crowns. The empire, having embraced Christianity, soon'became a prey to barbarians; her subjects, by
defending her, incurred the penalty of a degrading excommunication.
By devoting themselves to an idle life, they
thought themselves pursuing the path to heaven, and actually
foand themselves in the high road to riches and greatness.
lb_d.
t_ntons

Alliance
of

Uri,

of Zurich
Sehweitz,

wald,
dated May
1, 1351,
1" See A I_egulation
of
an

arret

Laws.

of

March

These

(says

and

with

_ 7.
Parltame_¢

19, 1409.
Montesqmeu)

the

Under-

Spirit

*n
of
were

upon
profit

; they
of any

would

have

made

_ De Jure
yBeUi et Pacis,
xxiv.
He quotes
_astl
ad
x. ]3.

no great

other.

Zonarea*

i_

2Vwclah.

lib. xa. cap.
Amphdoch.
Phoc.

iiL

.heveryheatnightsthey couldpiteh
x2

¢ .
f

vol..
./

149

77
BOOK L

_

OF

JUSTICE

,

_

AND

POLITY.

CHAP. XIH.

/
0F

JUSTICE

_ND

POLITY.

15s. Aha- .I_'EXT to the care of religion, one of the principal duties
up. o_ght of _a nation relates to justice.
_ey ought to em_oy_'_to make ff_i_ibstattention-in causing it to prevail in the state, and tc
justmo
', relgm
take proper measures for having it dispensed to every one in
the most certain, the most speedy, and the least burdensome
manner.
This obligation flows from the object proposed by
uniting in _ivil socz_ety,and frbm the social co_pac_*i_lr.
We have seen (§ 15), that men have bound themselve_s_by tho
engagements of society, and consented to divest themselves,
in its favour, of a part of their natural liberty, only with a
view of peaceably enjoying what belongs to them, and obtaining justice with certainty.
The nation would therefore
neglect her duty to herself, and deceive the individuals, if
she did not seriously endeavour to make the strictest justice
prevail.
This attention she owes to her own happiness, repose, and prosperity.
Confusion, disorder, and despondency
will soon arise in a state, when the citizens are not sure of
easily and speedily obtaining justice in all their disputes:
without this, the civil virtues will become extinguished, and
O_
the society weakened.
_,\
_ 159. To
There are two methods of making justice flourish--good
e_tabhsh law's'(anct tlie attention of the-superiors _o see them execu---'f_
g,odhws. Tn treating of the constitution of a state (Chap. ITI:_, _"_
-have already shown that a nation ought to establish just and
....
wise laws, and have also pointed out the reasons why we can.
_
not here enter into the particulars of those laws. If men
were always equally just, equitable, and enlightened, the
laws of nature would doubtless be sufficient for society. :But
_,_/: ignorance, the illusions of self-love, and the violence of the
passions, too often render these sacred laws ineffectual.
And
(¢ :t .
we see, in consequence, that all well-governed nations have
.....
,: perceived the necessity of ena_Shg i)b§it[ve-l//ws. _h_e is
a necessltT_or_enera_[ and o_'rm_a-lC"regulatmns,
that each may
, ,
c_r'ly
know "_ls own rJ_hts,_,without being misled _by s_lf-o
_
"it6ceptlon. Sometimes even it is-necessary to devi_atefrom
,
"_
nathra'I equity, in order to prevent abuses and frauds, and to
__
accommodate ourselves to circumstances; and, since the sensation of duty has frequently so little influence on the heart
of man, a l)enal sanction becomes necessary, to give the laws
_eir fullefficacy.
Thus is the law of nat_r'e con'vdr__
__j_.*
It woul(f'b-_-'d-fftig_rous to comnn_'Tli_s
"-dI' the citizens to the mere discretion of those who are to di_
_ See a dissertation

on this subject,

in the £oi_r

Phlk_o_'_y_

p. _L
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pense justice.
The legislator should assist the understanding
Boo__.
of the judges, force their prejudices
and inclinations, and sub _.A.. xm.
due their will, by simple, fixed, and certain rules.
These,
a_ain, are the civil laws.
[ 78 ]
--- " The best laws are useless, if they be not observed.
TheOl,0
To r
nation ought t]{en rotate
pains to support them, and to cause enfor¢_
*_
them to be respected and punctually executed : with this view them.
she cannot adopt measures too just, too extensive, or too effectual;
for hence, in a great degree, depend her happiness,
glory, and tranquillity.
- -_
We have already observed (§ 41) that the sovereign,__wh9 _ 101.
represents
a nation and is invested wl_'-_ts a_uthority, is also l_unction,
cI_ar_ed-w]th _(_tj_:
- -A:n- a_ttention to make .iu_tice flourish "_nd.dutie'
m _'h_estate must _hen be one of the principal funcnons of the i_ th_sre
prince ; anel nothing
can be more worthy of the sovereign _p_c_
iimjesty.
The emperor Justinian
thus begins his book of the
Institutes:
Imperatoriam
n_ajestatem non solum armis decoratam, sed etiam legibus oflortet esse armature, ut utrum_lue
temflus, et beUorum et pacis, recte possit gubernari.
The de".gree of power intrusted
by the nation to the head of the state,
is then the rule of his duties and his functi()ns in the administration
of justice.
As the nation may either reserve the
legislative
power to itself, or intrust it to a select b(,dy,--it
has also a right, if it thinks proper, to establish a supreme
tribunal to judge of all disputes, independently
of the prince.
:But the conductor of the state must naturally have a considerable share in legislation, and it may even be entirely intrusted
to him.
In this last case, it is he who must estabhsh salutary
laws, dictated by wisdom and equity:
but in all cases, he
should be the guardian of the law ; hee _i_watch
over tho_e
who are-]niesied
w]t-h ahThor_ty, and confine each individual
within the _Dounds of duty.
The executive power naturally belongs to the sovereign, _ 162 no,
---'t_e_4e_v _Sfiductbr of a neonle" he is sunnosed to be _n- _ _ t_
vested with It, m its fullest
extent, when the fundamental..mc_
laws do not restrict
it.
When the laws are established,
it J
is the prince's
province to have them put in execution.
To
support them with vigour, and to make a just application
of
tbem to all cases that present themselves,
is what we call
rendering
justice.
And this is the duty of the sovereign,
who is naturally
the judge of his people.
We have seen the
chiefs of some small states perform these functions themselves:
but this custom becomes inconvenient,
and even impossible in
a great kingdom.
The best and _safest _method of distributing
jastlce is by _ _
establishi_u
md_es,
d_stmmnshed
by their mte_r_tv
and

"

. ]_

_n____
_ _cognisance-oT _]I--_-e-di_Stires
_hat may _2_"
-_ebetween the citizens.
It is impossible for the prince to and upnghl
take upon himself this painful task : he cannot spare sufficient judge,.
_ime either for the thorough
investigation
of all causes, or

_'_
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Boot L even for the acquisition of the knowledge necessary to decide
¢_,P. xm. them. As the sovereign cannot personally discharge all the
function"of g0vernment, he should, with a just discernment,
reserve to himself such as he can successfully perform, and
are of most importance,--intrusting
the others to officers and
magistrates who shall execute them under his authority.
There is no inconvenience in trusting the decision of a law[ 79 ] suit to a body of prudent, honest, and enlightened men :--on
the contrary it is the best mode the prince can possibly adopt ;
and he fully acquits himself of the duty he owes to his peo_)le
in this pai't_cular, when he gives them judges adorned with
all the qualities suitable to ministers of justice: he has then
nothing more to do but to watch over their conduct, in order
that they may not neglect their duty.
ls4. The The establishment of courts of justice is particularly noordinary eessary for the decision of all fiscal causes,--that
is to say,
_onrL_
all the disputes that may arise between the subjects on the
should
determine
one hand, and, on the other, the persons who exert the pro_au_esre- fitable prerogatives of the prince. It would be very unbelutingto the coming, and highly improper for a prince, to take upon him
revenue, to give judgment in his own cause :--he cannot be too much
on his guard against the illusions of interest and self-love;
and even though he were capable of resisting their influence,
still he ougbZ not to expose his character to the rash judgments of the multitude.
These important reasons ought even
to prevent his submitting the decision of causes in which he
is concerned, to the ministers and counsellors particularly attached to his person.
In all well-regulated sta_tcs, in countries that are really states, and not the dominions of adespot,
the ordinary tribunals decide all causes in which the sovereign
"_g_ party, with as much freedom as those be t_en-_)rivate
persons.
-_
1s5. _"The
end of all trials at law is justly to determine the disThereoughtputes tha(arise between"the citizens. If, therefore, suits are
s_ es_bhshed
su- prosecuted before an inferior judge, who examines all the circumstances and proofs relating to them, it is very proper,
prome
co,,rtsof that, for the greater safety, the party condemned should be
justice
allowed to appeal to a superior tribunal, where the sentence
,_herem of the former judge may be examined, and reversed, if it ape&uses
_houldbe pear to be ill-founded.
But it is necessary that this supreme
a_lly d_- tribunal should have the authority of pronouncing a definitive
*,mined. sentence without appeal : otherwise the whole proceeding will
be vain, and the dispute can never be determined.
The custom of having recourse to the prince himself, by
laying a complaint at the foot of the throne, when the cause
has been finally determined by a supreme court, appears to be
subject to very great inconveniences. It is more easy to deceive
the prince by specious reasons, than a number of magistrates
well skilled in the knowledge of the laws ; and experience toe
plainly shows what powerful resources are derived from favour
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an,i intrigue in the courts of kings. If this practice be autho- _oo. ,.
rized by the laws of the state, the prince ought always to fear tRAP.:_m.
that these complaints are only formed with a view of protracting a suit, and procrastinating a just condemnation.
A just
and wise sovereign will not admit them without great caution :
and if he reverses the sentence that is complained of. he ought
not to try the cause himself, but submit it to the examination
of another tribunal, as is the practice in France. The ruinous length of these proceedings authorizes us to say that it is [ 80 ]
more convenient and adyant_geous to the state, to establish a
sSq_.fd_gn'/r_un_whose
definitive decrees should not be sub"ject to a reversal evenby the prTnce himself. It is sufficient
fff_-t_a_'_65d_ ot_justice that the sovereign keep a watchful
eye over the judges and magistrates, in the same manner as
he is bound to watch all the other officers in the state,_and
that he have power to call to an account and to punish such
as are guilty of prevarication.
When once this sovereign tribunal is established, the prince @_ss. The
cannot meddle with its decrees; and, in general, he is abso prince
lutely obliged to preserve and maintain the forms of justice,
oughtto
•
preserve the
Every attempt to violate them is an assumption of arbitrary formsof
power, to which it cannot be presumed that any nation couldjustlee.
ever have intended to subject itself.
When those forms are defective, it is the business of the
leg;s]atbr to reform them. This being done or procured in a
manne_'_@_'e_Kb"[_'_d'thefundamental laws, will be one of the
most salutary benefits the sovereign can bestow upon his people. To preserve the citizens from the danger of ruining
themselves in defending their rights,_to
repress and destroy
that monster, chicanery,_will be an action more glorious in
the eyes of the wise man, than all the exploits of a conqueror.
Justice is administered in the name of the sovereign ; the _ 167. The
prince relies on the judgment of the courts, and, with goodprmee
reason, looks upon their decisions as sound law and justice,
oughtto
•
. support the
His part in this branch of the government is then to maintain authorityof
the authority of the judges, and to cause their sentences to thojudges.
be executed; without which they would be vain and delusive;
for justice would not be rendered to the citizens.
There is another kind of justice named attributive or dlstrl- _ l_s. of
_utive, which in gener_l c_)nsists in treating every one accord-d_stnbuUve
•
•
•
,_.........
•
•
justice,
mg to his deserts. This v]rtue ought to regulate the d]smbu- _. - .
tlon o_' pubhc employments, honours, and rewards m a state, butionof
It is, in the first place, a duty the nation owes to herself, to employencourage good citizens, to excite every one to virtue by hon- mentsanl
l'eWal'_
ours and rewards, and to intrust with employments such peroons only as are capable of properly discharging them. In
the next place, it is a duty the nation owes to individuals, to
show herself duly attentive to reward and honour merit.
Although a sovereign has the power of distributing his favours
and employments to whomsoever he pleases, and nobody has a
':'0
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Boo_t.
perfect right to any post or dignity,--yet a man who by inXIII,
tense application has qualified himself to become useful to his
country, and he who has rendered some signal service to the
_ate, may justly complain if the prince overlooks them, in
order to advance useless men without merit. This is treating
them with an ingratitude that is wholly unjustifiable, and
adapted only to extinguish emulation.
There is hardly any
fault that in the course of time can become more prejudicial
to a state : it introduces into it a general relaxation ; an3 its
public affairs, being managed by incompetent hands, cannot
[ 81 ] fail to be attended with ill-success. A powerful state may
support itself for some time by its own weight ; but at length
it falls into decay; and this is perhap_ one of the principal
causes of those revolutions observable in great empires. The
sovereign is attentive to the choice of those he employs, while
he feels himself obliged to watch over his own safety, and to
be on his guard : but when once he thinks himself elevated to
such a pitch of greatness and power as leaves him nothing to
fear, he follows his own caprice, and all public offices are distributed by favour.
189. Pnn- The punishment of trangressors com_nonls, b_longs to disishmentof tributive justice, of which it is really a'_Ygir_,'_sinee good
transgres- order requires that malefactors should be made to suffer the
$OT$.
punishments they have deserved.
But, if we would clearly
establish tl_s on its true foundations, we muster
Foundation
•
•
_ -'_
.....
nrineiDles." [_l_nerlg"h_of
pwnishin-g,wlnc_ in a state of nature
of the right
.
....
.
.r ..... h __ach
individual, is founded on the right of l_elsonal
CIvAP.

...... _.:
_ '_and"*"
:Ever
man tohasprovide
a right for
to preserve
-" " _n'g'i
_ j yur,
by yforce
his own ln_mself
security i'ronT'l_--T_
ga ainst
• those who unjustly attack him. For chis purpose he may,
. z
when injured, inflict a punishment on the aggressor, as well
with the view of putting it out of his power to injure him for
the future, or of reforming him, as of restraining, by his ex.....
.

_,
:

ample, men
all those
who
might be tempted
to imitate
him. S-_ow,
_ Wlien
uhl"i_e
m socmty,_as
t]_e socl_
t_nceforward
charged with the duty of providing for the safety of its members, the individuals all resign to it their private right of punishing.
To the whole body, therefore, it belongs to avenge
private injuries, while it protects the citizens at large.
And
as it is a moral person, capable also of being injured, it has a
right to provide for its own safety, by punishing those who
trespass against it ;--that is to say, it has a right to punish
public delinquents. Hence arises the right of the sword, which
belongs to a nation, or to its conductor. When the society use
it against another nation, they make war; when they exert it
in punishing an individual, they exercise vindictive justice.
Two things are to be considered in this part of government',
"_ --the laws, and their execution.
i 170. Cri"i_t
"W_0UlTrb_
d_erous
to ]e_e' the punishment of transgres_
l_s. so_ entirely to the discretion of _thbsd _'Ko'_ar_e-_h_estedwith
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authority.
The passions might interfere in a business which Boo_,.
ought-to be regulated only by justice and wisdom. The pmi- c.AP.xm.
ishment pre-ordained for an evil action, lays a more effectual
i-_str/t_n_6_-the wicked than a vague fear, in which they may
deceive themselves:
In st/ort, the people, who are commonly
m_ved_'_i6_sig'ht
of a suffering wretch, are better convinced
of the justice of his punishment, when it is inflicted by the laws
themselves.
Every well-governed state ought then to have its
laws for the punishment of criminals. It belongs to the legislative power, whatever that be, to establish them with justice and
wisdom. But this is not a proper place for giving a general
theory of them: we shall therefore only say that each nation
ought, in this as in every other instance, to choose such laws
as may best suit her peculiar circumstance§.
We shall only mak6 one observation, v/hich is connected _ 171. D_with the subject in hand, and
relates to the •dezree
of punishg_oo
of r,_r,
•
_
_- •
tshment.
meat. From the foundation even of the mght of pumshmg, r _9 3
and from the lawful end of inflicting penalties, arises the he- L _'_ J
cessity of keeping them within just bounds.
Since they are
designed to procure the safety of the state and of the citizens,
_hey ought never to be extended beyond what that safety re_ui_e_. To sa_?_Fraat any punishment is just since the trans.gressor knew before-hand the penalty he was about to incur,
_s using a barbarous language, repugnant to humanity, and to
the law of nature, which forbids our doing any ill to others,
unless they lay us under the necessity of inflicting it in our
own defence and for our own security.
Whenever then a
particular crime is not much to be feared in society, as when
the opportunities of committing it are very rare, or when the
subjects are not inclined to it, too rigorous punishments ought
not to be used to suppress it. Attention ought also to be paid
to the nature of the crime ; find_ the punishment should be
prdpo_tlo_e_l to the degree-of injury done to the public tranquillity a_d the _safety of society, and the wickedness it supposes in the criminal.
These maxims are not only dictated b_ustice and equity,
but also as forcibly recommended by prudence and the art
of government.
Experience shows us that the imagination
becomes familiarized to objects which are frequently presented to it. If, therefore, terrible punishments are multiplied,
the people will become daily less affected by them, and at
length contract, like the Japanese, a savage and ferocious
character :--these bloody spectacles will then no longer produce the effect designed; for they will cease to terrify the
wicked. It is with these examples as with honours :--a prince
who multiplies titles and distinctions to excess, soon depre:,rotes them, and makes an injudicious use of one of the most
powerful and convenient springs of g.overnment. When we
recollect the practice of the ancient ttomans with respect to
criminals--when
we reflect
on theirscrupulous
attention
to

82

OF JUSTICE AND POLITY.

_oo_ L spare the blood of the eitizens,--we cannot fail to be stlmck
eu,v. x_m at seeing with how little ceremony it is now-a-days shed in the
generality of states
Was then the Roman republic but ill
governed ? Does better order and greater security reign among
us ?--_i_
not so much the cruelty of the punishm_
a strict puncl;uali_" in enforcing the penal code___s
_-ma-_n__n_w]];h_n'thcbounds of duty: and if simple robbery is
_rlished with-d_a-th,_at
further punishment is reserved to
check the hand of the murderer ?
| _o. _xThe execution of the laws belongs to the conductor of the
ee_t_onof stat'e : _e is intrusted with the care of it, and is indls_i_j_J_ly
the laws.
obliged to discharge it with wisdom. The rrince" t_
see that the cmmmal laws be put m execution ; but he is not
"to attempt in his own person to try the guilty. B6sidcs the
[ 83 ] reasons we have already alleged in treating of civil causes, and
which are of still greater weight in regard to those of a criminal nature---to appear in the character of a judge pronouncing
sentence on a wretched criminal, would ill become the majesty
of the sovereign, who ought in every thing to appear as the
father of his people. It is a very wise maxim commonly received in France, that the prince ought to reserve to himself
all matters of favour, and leave it to the magistrates to execute
the rigour of justice.
But then justice ought to be exercised
in his name, and under his authority.
A good prince will
keep a watchful eye over the conduct of the magistrates ; he
will oblige them to observe scrupulously the established forms,
and will himself take care never to break through them.
_F_.e.r.y.sov_reign_h.o. neglects or violates the rearms ?fjustice
in the prosecution of criminals, makes large strldes_/owards
ranny ; and the liberty of the citizens is at an end when once
ey cease to be certain that they cannot be condemned, except
in pursuance of the laws, according to the established forms,
and by their ordinary judges. The custom of committing the
trial of the accused party to commissioners chosen at the p.leasure of the court, was the tyrannical invention of some ministers who abused the authority of their master. By this irregular and odious procedure, a famous minister always succeeded in destroying his enemies. A good prince will never give
his ecnsent to such a procee,iing, if he has sufficient discernment to foresee the dreadful abuse his ministers may make of
it. If the prince ought not to pass sentence himself--for the
same reason, he.__9ou_tnot to aggravatethe sentenc._epassed
by the judges.
173.Right The very nature of government requires that the executor
ofr_rd_- of the laws should have the power of dispensing with them
big.
when this may be done without injury to any person, and in
certain particular cases where the welfare of the state requires
an exception. Hence the r_ht of &,ranting p__of
tne attributes ot_'_ei_niy.
]_ut, in his whole conduct, in
severlty as wel_ as I_ mercy, the sovereign ought to have
lbo
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no other object in view than the greater advantage of soci- BoOL,.
ety. A wise prince knows how to reconcile justice with cHAr.xm.
clemency--the care of the public safety with that pity which
is due to the unfortunate.
The itiidrnalA_ol!ce consists in the attention of the prince t 174. In.
and magistrates to preserve every thing in order. Wise re-tcrnal pogulations ought to preserve whatever will best contribute to bee.
the public safety, utility, and convenience ; and those who are
invested with authority cannot be too attentive to enforce them.
By a wise police, the sovereign accustoms the people to order
and obedience, and preserves peace, tranquillity, and concord
among the citizens. The magistrates of Holland are said to
possess extraordinary talents in this respect :--a better police
prevails in their cities, and even their estabb_hments in the
Indies, than in any other places in the known world.
[ 84 ]
Laws and the authority, of the magistrates h_ving been _ub- _ 17_.Duel,
stitute_lln-t]_e-room of nrlvate war, the conductors of a nation combat.
or single
)ught not to suffer individuals to attempt to do themselves jus- ¢_4)
rice, when they can have recourse to the magistrates.
Duelling" "
_that species of combat, in which the parties engage on aechunt
of a private quarrel_._g_tt_a.ai.f¢_ disorder, repugnant to the
ends of civil society. This frenzy was unknown to the ancient Greeks and Romans, who raised to such a height the
glory of their arms : we received it from barbarous nations
vcho knew no other law but the sword. Louis XIV. deserves
the greatest praise for his endeavours to abolish this savage
custom.

But why was not that prince made sensible that the most _176.
severe punishments were incapable of curing the rage for du- l_leansof
elling ? They did not reach the source of the evil ; and since putUng
a
stop to tins
a ridiculous prejudice had persuaded all the nobility and gen- d,_o_ae_.
tlemen of the army, that a man who wears a sword is bound
in honour to avenge with his own hand the least injury he has
received ; this is the principle on which it is proper to proceed.
We must destroy this prejudice, or restrain it by a motive of
the same nature. While a nobleman, by obeying the law,
shall be regarded by his equals as a coward and as a man dishonoured_while an officer in the same case shall be forced to
quit the service_can you hinder his fighting by threatening
him with death ? On the contrary, he will place a part of his
bravery in doubly exposing his life in order to wash away the
affront. And, certainly, while the prejudice subsists, while
nobleman or an officer cannot act in opposition to it, without
embittering the rest of his life, I do not know whether we can
justly punish him who is forced to submit to his tyranny, or
whether he be very guilty with respect to morality. That
(54) As to the legal view of the of- Ald. 462; and Burn's J. 26 vet. tlttence of duelling in England, see 6 East "Duelling."
J_op.260 _ 2 East Rep. 581 ; 2 Barn. &
0
16T

_4

OF JUSTICE

AND POLITY.

_ooK_ worldly honour, be it as false and chimerical as you please, is
¢_AP.xm tu him a substantial and necessary possession, since without
it he can neither live with his equals, nor exercise a profession
that is often his only resource. When, therefore, any insolent
..
fellow would unjustly ravish from him that chimera so esteemed and so necessary, why may he not defend it as he would his
life and property against a robber ? As the state does not
permit an individual to pursue with arms in his hand the usurper of his property, because he may obtain justice from the
magistrate--soy if the sovereign will not allow him to draw his
sword against the man from whom he has received an insult,
he ought necessarily to take such measures that the patience
and obedience of the citizen who has been insulted shall not
prove prejudicial to him. Society cannot deprive man of his
natural right of making war against an aggressor, without furnishing him with some other means of securing himself from
the evil his enemy would do him. Oh all those occasions
where the public authority cannot lend us its assistance, we
resume our original and natural right of self-defence.
Thus
a traveller may, without hesitation, kill the robber who at[ 85 "] tacks him on the highway ; because it would, at that moment,
be in vain for him to implore the protection of the laws and
of the magistrate. Thus a chaste virgin would be praised for
taking away the life of a brutal ravisher who attempted to
force her to his desires.
Till men have got rid of this Gothic idea, that honour obliges
them, even in contempt of the laws, to avenge their personal injuries with their own hands, the most effectual method
of putting a stop to the effects of this prejudice would perhaps
be to make a total distinction between the offended and the
a_ggressor--to pardon the former without difficultieS'when it
'_
appears that'hl'srhonour has been really attacked -_ and to exercise j_ustice without mercy on the party who has committed
the outage.
And as to those who draw the sword_for trifles
and punctilios, for little piques, or railleries in which honour
is not concerned, I would have them severely punished.
By
this means a restraint would be put on those peevish and insolent folks who often reduce even the moderate men to a
necessity of chastising them. Every one would be on his
guard, to avoid being considered as the aggressor; and with
a view to gain the advantage of engaging in duel (if unavoidable) without incurring the penalties of the law, both
parties would curb their passions; by which means the
quarrel would fall of itself, and be attended with no consequences. It frequently happens that a bully is at bottom
a coward; he gives himself haughty airs, and offers insult, in
hopes that the rigour of the law will oblige people to put up
with his insolence.
And what is the consequence ?_A m._n
of spirit will run every risk, rather than submit to be insulted : the aggressor dares not recede : and a combat ensues_
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which would not have taken place, if the latter could have
,oo, _.
once imagined
that there was nothing to prevent
the other chAP.xm,
from chastising
him for his presumption--the
offended person being acquitted
by the same law that condemns the aggressor.
To this first law, whose efficacy would, I doubt not, be soon
proved by experience, it would be proper to add the following
regulations
:--l._._inee
it is an established
custom that the
,
nobility and military men should appear armed, even in time
of peace, care should be taken to enforce a rigid observance of
the laws which allow the privilege of wearing swords to these
two orders of men only.
2. It would be proper to establish
_rticular
court, to dete_'-mine, in a summary manner, all
affairs o]" honour'_etween
persons of these two orders.
The
/'
_ja__x.az_
is in possession of this power ; and
it might be invested with it in a more formal manner and to
a greater
extent.
The governors
of provinces and strong
places, with their general officers--the
colonels and captains of
each regiment--might,
in this particular,
act as deputies to
the marshals.
These courts_ each in his own department,
should alone confer the right of wearing a sword.
Every nobleman at sixteen or eighteen years of age, and every sohlier
at his entrance into the regiment, should be obliged to appear
before the court to receive the sword.
3. On its being there
[ 86 ]
delivered to him, he should be informe_'_-_at it is intrusted
to
him only for the defence of his country;
and care might be
taken to inspire him with true ideas of honour.
4. It appears
_
to me of great importance
to establish, for differen--T'_ases, punishments of a different nature.
Whoever should so far forget
himself, as, either by word or deed, to insult a man who wears
a sword, might be degraded from the rank of nobility, deprived
of the privilege of carrying
arms_ and subjected to corporal
punishment--even
the punishment
of death, according to the
grossness of the insult : and, as I before observed, no favour
should be shown to the offender in case a duel was the consequence, while at the same time the other party should stand
fully acquitted.
Those who fight on slight occasions, I would
not have condemned to death, unless in such eases where the
author of the quarrel--he,
I mean, who carried it so far as to
draw his sword, or to give the challenge--has
killed his adversary.
_._._l_e.
t9 escal)e lmnishment
when it is too
severe_ and, besides, a capital pun"_]sh_me'nt_fl such cases _s not
c-onsi-_ered as infamous.
But let them be ignominiously
degraded from the rank of nobility and the use of arms, and for
ever deprived of the right of wearing a sword, without the least
hope of pardon : tins would be the most proper method to restrain men of spirit, provided that due care was taken to make
a distinction
between different offenders, according to the degree of the offence.
As to .p_rsons below the rank of nobility,
and who do not belong to-the- army_-their
quarrels §]iouIdbe
lb9
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BoorL left to the cognisance of the ordinary courts_ which in case of
e,*,. xm. bloo s(_ed should punish the offenders according to the com/(__r-zze_
mort laws against violence and murder.
It should be the same
:_¢q'_ .¢(_g ¢_ with respect to any quarrel that might arise between a commoner and a man entitled to carry arms : it is the business of
preserve
peace
_2_the ordinary magistrate to
order and
between
_GC42A_..
those two classes of men, who cannot have any points of hon.
our to settle the one with the other. To protect the people
'/_//V"

f

Y_-_/AflO
-

-_

against
the former
violenceseverely
of those
who should
wear the
and the
to
punish the
if they
daresword,
to insult
latter, should further be, as it is at present, the business of
the magistrate.
I am sanguine enough to believe that these regulations, and
this method of proceeding, if strictly adhered to, would extir
pate that monster, duelling, which the most severe laws havu
been unable to restrain.
They go to the source of the evil, by
preventing quarrels, and oppose a lively sensation of true aml
real honour to that false and punctilious honour which occasions the spilling of so much blood. It would be worthy a
great monarch to make a trial of it: its success would immortalize his name: and by the bare attempt he would merit tJae
love and gratitude of his people.

[ 87 ]
c_Ae. xrv. THE

[°
THIRD

CHAP.XIV.
OBJECT OF A GOOD GOVERNMENT,_TO
ITSELF AGAINST EXTERNAL ATTACKS.

FORTIFY

177.A ha- WE have treated at large of what relates to the felicity of
a nation: the subject is equally copious and complicated.
_,If _g_i.st Let us now proceed to a third division of the duties which a
exter=alat- nation owes to itself,--a third object of good government. One
tacks,
of the ends of political society is to defend itself with its combined stren_h against all external insult or violence (§ 15).
If the society is not in a condition to repulse an aggressor, it
is very imperfect,_it
is unequal to the principal object of its
destination, and cannot long subsist.
The nation ought to
put itself in such a state as to be able to'_e] __rl__"
Unjugf"_h_my i_'tlai_-is-_n important duty, whl'_ the care of
its own perfection,an_d even of its preser'vatioh, ]_th
on the state and its conductor.
°"
t_on
ought
to
fortify
iV

17s. Na- It is its strength alone that can enable a nation to repulse
ttonal
all aggressors, to secure its rights, and render itself everytt_ngth, where respectable.
It is called upon by every possible motive
to neglect no circumstance that can tend to place it in this
happy situation.--/T.JL_strgn_th of a state e0nsists l'n three
things,--the number of the_eitizens, tl_e_r military wrtues, and

/
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_heir riches.
Under tl_islast article we may comprehend fort -_ Boot L
Tg_bes, - artillery,
arms, horses, ammunition,
and, in general, !c,,AP. xw
an that immense apparatus
at present necessary in war, since;
.they
can all be procured with money.
--'i_-iucreas_
the number of the citizens as far as it is 1cos-_ 17_. I_
aible or convenient,
is then one of the first objects that claim cre_e
of
population.
the attentive care of the state or its con_tuctor : and this will be _5)
successfully effected by complying with the obligation to procure
the eountry a_lent_l of the necessaries
of life,--by
enabling
the people to s/J-pj_br-t th_ii: t"_hh'li6s wlth the fruits of tl_eir
labour,--by
giving proper directions that the_.Eqorer_classes ,
"an_ especially the husbandmen, be not harasse_'-aan_l" opl_ressed
b_ the levying of taxes_--bj
_overning
with mildness, and
in a manner which, instead _f disgusting
and dispersing
the
present subjects of the state, shall rather attract new ones,and, finally, by encouraging
"_ikrHage, after the example
of the Romans.
That nation, so attentive
to every thing
capable
of increasing
and supporting
their power, made
wise laws against
celibacy (as we have already observed in
§ 149), and granted
privileges
and exemptions
to married
men, particularly
to those who had numerous families : laws
that were equally wise and just, since a citizen who rears [ 88 ]
subjects for the state has a right to expect more favour from
it than the man who chooses to live for himself alone.*
Every thing tending to depopulate a country is a defect in
a state not overstocked
with inhabitants.
We have already
spoken of convents and the celibacy of priests.
It is strange
that establishments
so directly repugnant
to the duties of a
man and citizen, as well as to the advantage
and safety of
society, should have found such favour, and that princes, instead of opposing them, as it was their duty to do, should have
protected
and enriched them.
A system of policy, that dextrously took advantage of superstition to extend its own power,
led princes and subjects astray, caused them to mistake their
real duties, and blinded sovereigns even with respect to their
own interest.
Experience seems at length to have opened the
eyes of nations and their conductors ; the pope himself (let us
mention it to. the honour Of Benedict
XIV.) endeavors grad(55) This subject,and the necessity
for endeavouringto discourage toe increase of populatmn, have, m recent
years, occasioned the publication of
• numerousworks. Seethem commented
upon,1 Chltty's CommercialLaw,1, 2,
&e.
It is impossible to suppressthe
emotionsof indlgnataonthat arise on
readingwhatsomeof thefathersof the
ehureh have writtenagainst marriage,
$!

and in favour of celibacy. "Vldetur
esse matnmonli et stupri dlfferenua,
(says Tertulhan): sod utrobique est
commumeatm.J"Ergo,mqms,etprlma_
nuptios damnas? Nec immento, quoniam et ips_e constantex eo quod est
stuprum." EX-OnT.CAsvrr. Andthus
Jerome: "Hane tantumesse ¢hfferentlam rater uxorem et scortum,quod
tolerabdiu, s_t tun esse prostlmt_m
qusmpluribus."

Contami_tlo.--EDrr.
o2
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R,_o_L ually to reform so palpable an abuse ; by his orders, none of
c_aP. x,v. his dominions are any longer permitted to take the vow of
celibacy before they are twenty-five years of age. That wise
pontiff gives the sovereigns of his communion a salutary example ; he invites them to attend at length to the safety of
their states,--to narrow at least, if they cannot entirely close
up, the avenues of that sink that drains their dominions. Take
a view of Germany; and there, in countries which are in all
other respects upon an equal footing, you will see the protestant states twice as populous as the catholic ones. Compare
the desert sta_e of Spain with that of England, teeming with
inhabitants: _urvey many fine provinces, even in France,
destitute of hands to till the soil ; and then tell me, whether
the many thousands of both sexes, who are now locked up in
convents, would not serve God and their country infinitely
better by peopling those fertile plains with useful cultivators ?
It is true, indeed, that the catholic cantons of Switzerland are
nevertheless very populous: but this is owing to a profound
peace, and the nature of the government, which abundantly
repair the losses occasioned by convents.
Liberty is able to
remedy the greatest evils; it is the soul of"astate:_'an_'was
_w_thgreat justlce called by t_d':Romans alma Z_'_erJ_as.
]so. vaA cowardly and un-fi-d]sc]p]ined
multitude are incapable of re_oor.
pulsing a warlike enemy: the strength of the state consists
less in the number than the military virtues of its citizens. Valour, that heroic virtue which makes us undauntedly encounter
,[ 89 "[ danger in defence of our country, is the firmest sulaoort of the
state : it renders it formidable to l_t_enemies, an_'_oT_ even
saves it the trouble of defending itself. A state whose reputation in this respect is once well established, will be seldom
attacked, if it does not provoke other states by its enterprises.
For above two centuries the Swiss have enjoyed a profound
peace, while the din of arms resounded all around them, and
the rest of Europe was desolated by the ravages of war. :Nature gives the foundation of valour; but various causes may
animate it, weaken it, and even destroy it. A nation ought
then to seek after and cultivate a virtue so useful; and a
._udent sovereign will _ake all possible measures to inspire
his- subjects with it :_his wisdom will point out _fS_]iTiii the
means.
It is this generous flame that animates the French
nobility : fired with a love of glory and of their country, they
fly to battle, and cheerfully spill their blood in the field of
honour.
To what an extent would they not carry their conquests, if that kingdom were surrounded by nations less warlike!
The Briton, generous and intrepid, resembles a lion
in combat ; and, in general, the nations of Europe surpass in
bravery all the other people upon earth.

l

f_

ls_
But valour alone is not always successful in war : constant
ba_._ram- success can'only be obtained by an assemblage of all the miary ,irm_,.litary virtues. History shows us the importance of abili_ff__

THIRD

OBJECT

OF

A

GOOD

GOVERN_IENT_

DEFENCE.

8_

m the commanders, of military discipline, frugalltv, bodily
s_rength,-_xter!ty,
an-/'b-ff_ _" murec] to fatigue an_ l_om'.
..TI_ _:-ar¢. so ma:n_ diatinct branches which a nation ought
-carefully to cultivate.
It was the assemblage of all these
_t_'_sS_h]gti
"t'he_glory of the Romans, and rendered
them the masters of the world. It were a mistake to suppose
that valour alone produced those illustrious exploits of the
ancient Swiss_the victories of Morgarten, Sempach, Laupen,
Morat, and many others.
The Swiss not only fought with
intrepidity: they studied the art of war,--they inured themselves to its toils,--they accustomed themselves to the practice of all its manceuvres,--and their very love of liberty made
them submit to a discipline which could alone secure to them
that treasure, and save their country.
Their troops were no
less celebrated for their discipline than their bravery.
Mezeray, after having given an account of the behaviour of the
Swiss at the battle of Dreux, adds these remarkable words:
"in the opinion of all the officers of both sides who were present, the Swiss, in that battle, under every trial, against infantry an-'_'d_cavalry, against French and against Germans,

_oo_ ,.

gained" the _lm_ for milJt_ _aziplinc, and acquired,,,the reputation o_Fbeing'the best infantry in the world.
J - Finally, the wea_o_
_ nation constitutes a considerable g ls2.
part of its power, especially in modern times, when war re-Richer
quires such immense expenses. I't is not simply in the revenues of the sovereign, or the public treasure, that the riches
3f a nation consist : its opulence is also rated from the wealth [ 90 ]
of individuals.
We commonly call a nation rich, when it
contains a great number of citizens in easy and affluent circumstances.
The wealth of private persons really increases
the strength of the nation ; since they are capable of contributing large sums towards supplying the necessities of the
state, and that, in a case of extremity, the sovereign may even
employ all the riches of his subjects in the defence, and for
the safety of the state, in virtue of the supreme command
with which he is invested, as we shall hereafter show. The
nation, then, ought to endeavour to acquire those public and
private riches that are of such use to it: and this is a new
reason for encouraging a commerce with other nations, which
is the source from whence they flow,--and a new motive for
the sovereign to keep a watchful eye over the different
branches of foreign trade carried on by his subjects, in order
that he may preserve and protect the profitable branches,
and cut off those that occasion the exportation of gold and
silver.
Itisrequisite
thatth_stateshouldvossess
an incomepro-_Is3.l_t.
portmha_o-'_S necessary
expenditures.
That incomemaylicreven._

yarious
means,--hy
lands
rese for
edthat
=a
• H_

of Fru.ce,

vol. U. p. SSS.
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Boo_I. p.._osc,
by contributions,
taxesof different
kinds,&e.--bu!
c_AP.
x_._f thissu_
We shalltreat_ _another
place.
Is4.Th_ We have here summed up the principal
ingredients
that
uaticn
ought
constitute
that
strength
w
hicha
nation
oughttoaugmentand
mottomer_a_elts
improve. Can itbe necessary
to add the observation,
that
power
byilthisdesirable
objectisnot to be pursuedby any othermeleg_m_. thodsthansuchas arejustand innocent
? A laudable
end
isnotsufficient
tosanctify
themeans ; fortheseoughttobe
in theirown naturelawful. The law of naturecannotcontradict
itself:
ifitforbids
an actionasunjustor dishonest
in
its own nature, it can never permit it for any purpose whatever. And therefore in those cases where that object , in
itself so-valuable and so praiseworthy, cannot __i]
"_R?aout employing unlawful means, it ought to b_:considere ]
as unattainable, and consequently be relinqtdshed." "_us, _e
shall show, in treating of the just causes of war, that a nation
is not allowed to attack another with a view to aggrandize
itself by subduing and giving law to the latter.
This is just
the same as if a private person should attempt to enrich himself by seizing his neighbour's property.
lss. Pow- The power of a nation is relative, and ought to be measured
er
is but re- by that of its neighbours, or of all the nations from whom it
lat_re.
has any thing to fear. The state is sufficiently p_xjful when
it is capable of causing itself, to be respected, and. of repe]lin,g
/ whoever would attack It. It may be placed m this happy
situation, either by keeping u_
own strengthe_alor
even
_s_lberior to that of its neighbours, or by pre_;_nt]ng their
rising to a predominant and formidable power. :But we can
not show here in what cases and by what means a state may
[ 91 ] justly set bounds to the power of another.
It is necessary,
first, to explain the duties of a nation towards others, in order
to combine them afterwards with its duties towards itself.
For the present, we shall only observe, that a nation, while
it obeys the dictates of prudence and wise policy in this instance, ought never to lose sight of the maxims of justice.

CHAP.XV.
c_A_. _v.

¢_-

OF THE GLORY OF A NATION.

_s6. Ad- THE glory of a nation is intimately connected
•antagesof po_n_e_-foi_ms
a cons_clerabl_ pt_rt o__s
this
¢lory.
brilliant adwntage _hat procures it the esteem of other nations, and renders it respectable to its neighbours. A nation
whose reputation is well established--especially
.he whose
glory is illustrious_is courted by all sovereigns ; they desire
its friendship, and are'ai_r'ald of otrenc_g_:_s
"friends, and
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ttlose who wish to become so, favour its enterprises;
and Boo_7.
those who envy its _pro_crit_ are afraid to show their ill-will, cH_Pxv
-'-]t_Ts_ t-ti_fl,-oi"great advantage to a nation to establish its _ tsT. DuLy

,

renutation.
_
and _al°ry.; hence,, this. becomes one of tire_most._,on.°f
then_important of the dutms it owes to itself. _rv
consists
m the favourable opin]-on of men df-:wis'To_ana f discern_1_3-_t_ _-£_u_r_db_t-he-iirtues
or good qualities of the
h--ea_l-an_e
heart, ancl b__y2_reat actions, which .are_ the _ _ _r'. t'rtilts o-t"t]aose vlrtues./FA- natmii ifiay have a _l,t
claim tIowtrue
_---'fi_"bg
_']aat'_t doe.gsj2.'tt_ m_tiol_l character, by the _loryis _conduct of those who have the administration of its affairs, q_
and are invested with its authority and government; and,
_.
_dlv,
b_ the n2_ey_of the.Xadi_iduala_of _'hs_m_the nation "A prince, a sovereign of whatever kind, being bound to _.lss 9ut_
exert every effort for the good of the nation, is doubtless ofthe
obliged to extend its glory as far as lies in his power. We pn_¢e.
have seen that his duty is to labour after the perfection of
the state, and of the people who are subject to him ; by that
means he will make them mer;.t a good reputation and glory.
tie ought always to have this object in view, in every thing
he undertakes, and in the use he makes of his power. Let
aim, in all his actions, display "ust_.mad
greatness of soul, and he will thus acquire for himself and his people a name respected by the universe, and not less useful than
glorious.
The glory of Henry IV. saved France.
In the
deplorable state in which he found affairs, his virtues gave
animation to the loyal part of his subjects, and encouraged
foreign nations to lend him their assistance, and to enter into
an alliance with him against the ambitious Spaniards.
In his
circumstances, a weak prince of little estimation would have
been abandoned by all the world; people would have been
_.fraid of being involved in his ruin.
Besides the virtues which constitute the glory of princes as [ 92 ]
well as of private persons, there is a dignity and decorum
_hat p.articularly belong to the supreme rank, and which a
sovermgn ought to observe with the greatest care. He cannot neglect them without degrading himself, and casting a
stain upon the state. Every thing that emanates from the
throne ought to bear the character of purity, nobleness, and
greatness.
What an idea do we conceive of a people, when
we see their sovereign display, in his public acts, a meanness
of sentiment by which a private person would think himself
disgraced ! All the majesty of the nation resides in the person of the prince; what, then, must become of it, if he prostitutes it, or suffers it to be prostituted by those who speak
and act in his name .9 The minister who puts into his master's mouth a language unworthy of him, deserves to be
turned out of office with every mark of ignominy.
The reputation of individuals is_ by a common and natural
165
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took L mode of speaking and thinking, made to reflect on the whole
¢_AP.xv. nation. In general, we attribute a virtue or a vice to a peo.
! ls_. Dutyple, when that vice or that virtue is frequently observed among
of the eiti- them.
|er_.
We say that a nation is warlike, when it produces a
great number of brave warriors; that it is learned, when
there are many learned men among the citizens; and that it
excels in the arts, when it produces many able artists.
On
the other hand, we call it cowardly, lazy, or stupid, when
men of those characters are more numerous there than elsewhere.
The citizens, being ebliged to labour with all the2r
i_,ht to vromote the welfare and advantage of th¢_r_.c_o_ntrv,
no only owe to themselves the care of dcservh_g_a_g_.r_
p'u-tatioh_but they also owe it to the nation, whose glor_ is so
liable to be influenced by theirs.
Bacon, :N%wton,-D_sc-artes,
Leibnitz, and Bernouilli, have each done honour to his native
country, and essentially benefited it by the glory he acquired.
Great ministers, and great generalsman Oxenstiern, a Turenne, a Marlborough, a Ruyter--serve
their country in a
double capacity, both by their actions and by their glory.
On the other hand, the fear of reflecting a disgrace on his
country will furnish the good citizen with a new motive for
,__.
abstaining from every dishonourable action. And the prince
ought not to suffer his subjects to give themselves up to vices
capable of bringing infamy on the nation, or even of simply
tarnishing the brightness of its glory ; he has a right to supf'_

_

press and to punish scandalous enormities, which do a real
injury to the state.
_ 190. p.x. advantageous
The exampleglory
of the
of showing
how
•mpleof
maySwiss
proveis very
to a capable
nation. (56)
The high

they havesupport,
acquired
their valour,
which
_ sw_e. reputation
they still gloriously
has for
preserved
them inand
peace
for
above two centuries, and rendered all the powers of Europe
._
desirous of their assistance.
Louis XI., while dauphin, was
witness of the prodigies of valour they performed at the
[ 93 ] battle of St. Jacques, near Basle, and he immediately formed
the design of closely attaching to his interest so intrepid a
nation.*
_lye
h_gndre-d._
he_:oes_who on this
occasion attacked an army of between fifty and sixty thousand veteran troops, first defeated the vanguard of the 2krmagnacs, which was eighteen thousand strong; afterwards,
rashly engaging the main body of the army, they perished
almost to a man, without being able to complete their victory.J"
But, besides their terrifying the enemy, and preservin$
(56) This observation
properly refers
_o ante, _ 124, p. 54.
o See the Memoirs of CornCrib.
_" Of this small army, "eleven
hundred and fifty-eight were oounted dead
on the field, and thirty-two
wounded.
Twelve
men only escaped, who were
166

considered
by their
countrymen
t_
cowards that had preferred
a life of
ehame to the honour of dying for their
country.;'
Hue.ory of tlw Heh'et*e Co_
federaey,
by M. de Wata_lle,
voL L 1_
250.--Tschudi,
p. 425.
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Switzerland from a ruinous invasion, they rendered her essen_o_ i.
tim service by the glory they acquired
for her arms.
A re- euAP. iv.
putation for an inviolable
fidelity is no less advantageous
to
that nation ; and they have at all times been jealous of preserving it.
The canton of Zug punished with death that unworthy soldier who betrayed
the confidence of the duke of
Milan by discovering
that prince to the French, when, to
escape them, he had disguised
himself in the habit of the
Swiss, and placed himself in their ranks as they were marching out of Novara.*
Since the glory of a nation is a real and substantial
ad- _ 19t. Atvantage, she has a right to defend it, as well as her other ad-tacking
glory of t_e
a
vantages.
He who attacks her glory does her an injury ; and naUon,, d_,
she has a right to exact of him, even by force of arms, a just ing her art
r6paration.
We cannot, then, condemn those measures, some- injury.
tlmes taken by sovereigns
to support or avenge the dignity
of their crown.
They are equally just and necessary.
If,
when they do not proceed from too lofty pretensions,
we attribute them to a vain pride, we only betray the grossest ignorance of the art of reigning:
and despise one of the firmest
J
supports of the greatness and safety of a state.
s

_/,
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WHEN a nation is not capable of preserving herself from _ 192.
insult and oppression,
she may procure the protection
of atect_onmore powerful state.
If she obtains this by onl3" engaging
to perform certain articles, as to pay a tribute in return for
the safety obtained,_to
furnish her protector
with troops,_
and to embark in all his wars as a joint concern,_but
still [ 94 ]
reserving to herself the right of administering
her own government at pleasure,--it
i_ a simple treaty of protection,
that
does not all derogat'e-from
her sovereignty,
and differs not
from the ordinary treaties of alliance, otherwise
than as it
creates a difference in the dignity of the contracting
parties.
But this matter is sometimes carried still farther : and, al- _ 193. vo.
though a nation is under an obligation to preserve with the luntary
m_ssion _ut_
of
utmost care the liberty and independence
it inherits from one _atlon
nature, yet when it has not su_icient strength of itself, and to mother.
feels itself unable to resist its enemies, it may lawfully subject itself to a more powerful
nation on certain conditions
* Vogel's
Historical
and
TreaUse
of the
Alliances

politaeal
between

France
75, 76.

and. the

Thn'teen

Cantons,

p.
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_. agreed to by both parties: and the compact or treaty of sub¢sAr.xv_.mission will thenceforward be the measure and rule of the
rights of each. For, since the people who e_r into su__b.i_.
tion resign a ri_h_'_w]_chnaturally belongs tothem, an-_t-ransfe_ it to the ot_er nation: they are perfectly at llhertytb_a'_-.
nex what conditions they please to this transfe_"_e
other party, by accepting their submission on this foot in_g,
en_ages to observe religiously all the clauses of the treaty.
,_

194. se±his submission may be varied to infinity, accord'ing-_V_tile
voralkinds will of the eontractinc parties : it may either l_e'a_Te
the infer. ,ub_ts- _i-6r_a:tion a part of the sovereignty, restraining it'on]3:i_n cer_ao_.
tain respects, or it may totally abolish it, so that the superior
nation shall become the sovereign of the other_--or_ finally,
the lesser nation may be incorporated with the greater, in
order thenceforward to form with it but one and ttm same
state: and then the citizens of the former will have the same
privileges as those with whom they are united. Tb_ R_man
history furnishes examples of each of these three kinds of subm.msion,_l. The allies of the Roman people, such as the in.
habitants of Latium were for a long time, who, in several respects, depended on Rome, but, in all others, were governed
according to their own laws, and by their own magistrates ;_
2. The countries reduced to Roman provinces, as Capua,
whose inhabitants submitted absolutely to the Romans;--*
8. The nations to which Rome granted the freedom of the
city. In after times the emperors granted that privilege to
all the nations subject to the empire, and thus transformed
all their subjects into citizens.
195. Eight_ml_n
the case of a real subjection to a foreign power, the
of theyitt- ci_izens_7_lO dd nb_ approvC_h_
c_ang6 are not '_(vt-o
_Sa_o° _ su--_mit to it :--thez9u'g'ht
to "bd allowed to sell t_eets
_ubmitsto a and retire elsewhere. -'For, my having entered int'f'_-'ib_ciety
foreignpow-ff0--_ffoTb'u_'geme to follow its fate, when it dissolves itself
_r"
in order to submit to a foreign dominion. I submitted to the
society as it then was, to live in that society as the member
of a sovereign state, and not in another : I am bound to obey
it, while it remains a political society: but, when it divests
[ 95 ] itself of that quality in order to receive its laws from another
state, it breaks the bond of union between its members, and
releases them from their obligations_
19S
,
When a nation has placed itself under the protection of
Taeseeom- another that is more powerful, or has even entered into subpacts annul- jection
to it with a view to receiving its protection,--if
the
tai_ureied
by t_Ooflatter does not effectually protect the other in case of need,
ttoteet_o= it is manifest, that, by failing in its engagements, it loses all
the rights it had acquired by the convention, and that the
.1' other, being dise_ngaged from the obligation it had contracted,/
$ Itaque populum Campanum, ur- patres conseripti, l_opulique Romaui
bemque Capuam, agros_ delubra deflm_ ditionem dedlmu_. LrvY, book vii.
divi_ humauaque omnia_ in restrain, ¢. 3L
t_
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or

re-enters into the possession of all its rights, and recovers its Boo_ _,
independence,
or its liberty.
It is to be observed that this c_,A,,xv,
takes place even in cases where the protector does not fail m
his engagements
through the want of good faith, but merely
through inability. "_For. the weaker nation having submitted
_Jn]y for the sake of obtaining protection,--if
the other proves
unable to fulfil that essential
condition, the compact is dissolved ;--the weaker resumes its rights, and may, if it thinks
proper, have recourse to a more effectual protection.*
Thu_,
_he dukes of Austria, who had acquired a right of protection,
and in some sort a sovereignty over the city of Lucerne, being
unwilling
or unable to protect it effectually, that city concluded an alliance with the three first cantons ; and the dukes
having carried their complaint to the emperor, the inhabitants of Lucerne
replied,
"that
they had used the natural
right common to all men, by which every one is permitted
to
endeavour to procure his own safety when he is abandoned by
those who are obliged to grant him assistance."_f
The law is the same with respect to both the contracting
§ 197 Or
parties:
if the party protected
do not fulfil their engage-_Yt_:_e:_lt_e
ments with fidehty, the protector
is discharged
from his ; he party
/ p_omay afterwards
refuse his protection,
and declare tile treaty retted.
broken, in case the situation of his affairs renders such a step
advisable.
"_
4

In virtue of the same principle which discharges one of the
contracting
parties when the other fails in his engagements,
"
"
tif the more powerful natron should assume a greater au hority over the weaker one than the treaty of protection or submission allows, the latter may consider the treaty as broken,
and provide for its safety according to its own discretion.
If
it were otherwise, the inferior nation would lose by a convention which it had only formed with a view to its safety ; and
if it were still bound by its engagements
when its protector
abuses them and openly violates his own, the treaty would,
to the weaker party, prove a downright deception.
However,
as some people maintain, that, in this case, the inferior nation
has only the right of resistance
and of imploring foreign aid,
--and
particularly
as the weak cannot take too many precautions
against the powerful, who are skilful in colouring
over their enterprises,--the
safest way is to insert in this kind
of treaty a clause declar]ng it null and void whenever the
* We speak here of a nation that
has rendered itself subject to another,
and not of one that has incorporated
itself with another state, so as to constimte a part of it. The latter stands
m the same predmament with all th_
ethel ciUzeus. Of thts case we shall
treat m the followingchapter.

§ 19s. And
by the encroacnmenta
of the prorector.

_"See The H_to,T of Switzerland.
The United Provinces,having been
obhged to rely wholly on their own
efforts m defending themselvesagainst
Spare, would no longer acknowledge
any dependence on the emptre from
which the)"had receivedno a_ststemce.
GaoTxvs,H_st.oftheTrouble*m the
Countrtes,b.xvi. p. 627.
P
IS9

[ 96 ]
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HOW A NATION MAY SEPARATE

ITSELF.

_,,o,<_ superior power shall arrogate to itself any rights not expressl_
____g,-m_.
XVL-i'anted by the treaty.
.
_ " .
. _.... :"
199. Hoq But if the nation that is protected, or that has placed
th_rightof itself in subjection on certain conditions, does not resist the
thenation
encroachments of that power from which it has sought supprotected
xs
lostby its port--if it makes no opposition to them_if it preserves a
_l_no_.
profound silence, when it might and ought to speak--its patient acquiescence becomes in length of time a tacit consent
that legitimates the rights of the usurper. There would be
no stability in the affairs of men_ and especially ih those of
nations, if long possession, accompanied by the silence 9f_he
persons concer-ned, did not produce a degree "or _-But
it must be observed, that s_lence, in order to show tacit consent, ought to be voluntary.
If the inferior nation proves
that violence and fear prevented its giving testimonies of its
opposition, nothing can be concluded fi'om its silence, which
therefore gives no right to the usurper .....

CHAP. XVII.
csAP. xvn. HOW A NATION MAY SEPARATE

ITSELF

FROM THE STATE OF

WHICH IT IS A MEMBER_ OR RENOUNCE ITS ALLEGIANCE
TO ITS SOVEREIGN WHEN IT IS NOT PROTECTED.

_00. Dif- WE have said that an independent nation, which, without
f_re_eobe- becoming a member of another state, has voluntarily rendered
tweenthe itself dependent on, or subject to it, in order to obtain propresent case
andthosem teetmn, is released from its engagements as soon as that prothev.... d- tection fails, even though the failure happen through the
ingchapter,inability of the protector.
But we are not to conclude that it
is precisely the same case with every nation that cannot obtain speedy and effectual protection from its natural sovereign
or the state of which it is a member. The two cases are very
different.
In the former, a free nation becomes subject to
another state,--not to partake of all the other's advantages,
and form with it an absolute union of interests (for, if the
more powerful state were willing to confer so great a favour_
the weaker one would be incorporated, not subjected),--but to
obtain prbtection alone by the sacrifice o_fjt_ [ibcrJ_yqwithout
_tin._
a%v other _return. When, therefore, the soe_and
indispensable con_[itlon of its subjection is (from what cause
soever) not complied with, it is free from its engagements ;
and its duty towards itself obliges it to take fresh methods to
provide for its own security.4fBut the several members of one
individual state, as _ey all equally participate in the advan.
_ges it 9rocures_ are boun(t uniformly to support' l_:'_ey
_a-ve-entered into mutual engagements to continue united
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with each other, and to have on all occasions but one common
Roox I.
cause.
If those who are menaced or attacked misht sepa-CHAP, xwE
rate themselves
from the others, in order to avoid a present
danger, every state would soon be dismembered and destroyed
It is, then, essentially necessary for the safety of society, and
even for the welfare of all its members, that each part should
with all its might resist a common enemy, rather than separate from the others;
and this is consequently
one of the
nece_ary
comhtions of the political association.
The natural
subjects of a prince are bound to him without any other
reserve than the observation of the fundamental
laws ;--it is
their duty to remain faithful to him, as it is his, on the other
hand, to take care to govern them well : both parties have
but one common interest ; the people and the prince together
constitute
but one complete whole, one and the same society.
It is, then, an essentiM and necessary condition of the poli"tical society, that the subjects remain united to their prince
as far as in their power. (57)
/
' When, therefore, a city or a province is threatened
or actu- § 2ol. I)ually attacked, it must not, for the sake of escaping the danger, ty of the
separate
itself from the state of which it is a member, or amembers
ot
slate,
or
abandon its natural prince, even when the state or the prince subjectsof
iS unable to give it immediate and effectual assistance.
_ prince, _ho
duty, its political engagements,
oblige it to make the greatest are m dan_fforts, in order to maintain itsel_i_-Tts present state.
If it ger.
is_ overc6m6_Sy force, necessity, that irresistible law, frees it
from its former engagements,
and gives it a right to treat
with the conqueror, in order to obtain the best terms possible.
If it must either submit to him or perish, who can doubt but
that it may and even ought to prefer the former alternative ?
Modern usage is conformable
to this decision :--a city submits to the enemy when it cannot expect safety from a vigorous resistance;
it takes an oath of fidelity to him; and its
sovereign lays the blame on fortune alone.
The state is obliged to defend and preserve all its mere-§202. Their
"_
"
....
hers i§ 17_;
and the'* prince
owes the same assistance to his 1"1ght _hen
"
subjeet_if,
_uerefore, the state or the prince refuses or neg- t}my are
leers 'to succour a body of people who are exposed to immi-aoanuoneo.
nent danger, the latter, being thus abandoned,
become perfecfly free to provide for their own safety and preservation
in whatever manner they find most convenient, without paying the least regard to those who, by abandoning
them, have
been the first to fail in their duty//The
country of Zug, being
attacked
by the Swiss in 135"2, qsent for succour to the duke
of Austria, its sovereign;
but that prince, being engaged in
(57) Nemo potest exure patriam,
Tlnsmpartofnaturalallegiance, whmh
tie individualcan shake off until the
part ef the eouatrywhere he rmades

is absolutely conquered by a foreign
power, and the parent gate has
acknowledged the severance. See
1 C&ttys ConmiercwlLaw, 129.
17t

97

_STABLISHMENT

OF

A

NATION

_oo_ 1. discourse concerning
his hawks, at the time when the depu_n_P. xvH. ties appeared before him, would scarcely condescend
to hear
them.
Thus abandoned,
the people of Zug entered
into the
[ 98 ] Helvetlc confederacy.*
The city of Zurich h,_d been in the
same situation the year before.
:Being attacked
by a band
of rebellious citizens who were supported by the neighbouring
nobility, and the house of Austria, it made application
to the
head of the empire: but Charles IV., who was then emperor,
declared to its deputies that he could not defend it ;--upon
which Zurich secured its safety by an alliance with the Swiss.'_
The same reason has authorized
the Swiss, in general,
to
separate
themselves
entire]y from the empire, which never
protected
them in any emergency;
they had not owned its
authority
for a long time before their independence
was acknowledged
by the emperor
and the whole Germanic
body,
at the treaty of Westphalia.

CHAP
CHAr XVIIL

OF THE

ESTABLISHMENT

XVIII.
OF

A

NATION

IN

A

COUNTRY.

._03. PosHITHERTO
we have considered
the nation merely with
sessionof a respect to itself, without any regard to the country it pos_ountryby sesses.
Let us now see it estal_lished in a country w]_m_
ln,.t_on,
becomes its own property and habitation.
The earth belongs
to mankind
in general;
destined by the Creator to be their
common habitation,
and to supply them with food, they all
possess a natural right to inhabit it, and to derive from it
whatever is necessary for their subsistence,
and suitable to
their wants.
:But when the human race became extremely
multiplied,
the earth was no longer capable of furnishing
spontaneously,
and without culture, sufficient support foi its
inhabitants;
neither could it have received proper cultivation
from wandering
tribes of men continuing to possess i_ in
common.
It therefore became necessary
that those tribes
should fix themselves
somewhere, and appropriate
to themselves portions of land, in order that they might, without
being disturbed
in their labour, or disappointed
of the fruits
of their industry, apply themselves to render those lands fertile, and thence derive their subsistence.
Such must have
been the o_g!n of the r!gh_s of ro_...r._
and domfn_n:
and
1_ was a sumcmn_ ground to justlty their _fgblishme_nt._"_meo
their introduction,
the right which was common to all man___d

is individually

See Etterlin,
seville,
172

restricted

Simler_ and De

War,.

to what each lawfully

possesses:__.

"_ See the same historians,
and Bul.
linger, Stumpf, _I_ehudi, az.d St_ttler.

:
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The country which a nation inhabits, whether that nation has Boo_L
emigrated tt. tiler in a body, or the different families of which rHA_._v,*
it consists were previously scattered over the country, and,
there uniting, formed themselves into a political society,-that country, I say, is_he settlemenJ/of the nation, and it has
Th'_h
c_ends
two -things: I_-_.The domain, by _ _04. ItJ
virtue of which fh_ n_tion aivne may usd Me country
for the right
....
•
•
the parts m
supply of its necessities, may dispose of it as it_1thinks
vroe
,a1_ ItS posses.per, and derive from it every advantage it is capaoie o_ :flel_sion
rag. 2. _he empire, or the right of sovereign command, by [ 99 ]
Which the nation directs and regulates at its pleasure every
thing that passes in the cguntLy.
• When_-n--_Tdff-_a_kespossession of a country to which no _ _0_. Asprior owner can lay claim, it is considered as acquiring the qmsih.-nof
empire or sovereignty of it, at the same time with the domain, the
sovereignty
m
For, since the nation is free and independent, it can have no a vacant
intention, in settling in a country, to leave to others the right country.
of comma_L,_ or any of those rights that constitute sovereignty.j The whole space over which a nation extends its
government becomes the seat of its jurisdiction, and is called
its territory.
\;_ Ifa r_u_nber of free families, scattered over an independent _ 20_. Anocountry, come to-unite_t_0_rthe purpose of forming a hatter, or thvrmanne_
state, they altoget3ier acquire the sovereignty over the whole or _equ,r,ng
country they inhabit : for they were previously in possession in
thea stop,re
free
of the domain--a proportional share of it belonging to each country•
individual family : and since they are willing to form together
a political society, and establish a public authority, which
every member of the society shall be bound to obey, it is
evidently their intention to attribute to that public authority
the right of command over the whole country.
_'//All mankind have an e.clual right to things that have not _207. IIo_
"ye_'d_lldn _in-t6_tlie'pbssessmu of any one ; and those thin_s a natronup_................
•
_ proprmtes
belong........ to the person who first takes possessmn of them ....
I_ ltselI
a
_ Whei_ therefore, a nahon tln_s a country unmhablted, and desertooun-'
-_w_-hout-ap_owner"_-_ l_iay lawMly take I ossession of it : and, try.
a t{_r]t _has sufficiently made known its will in this respect, it
cann__[
o_
_y another nation. _Thusnavigators
"_63hg-bn voyages of discovery, furnished with a commission
Irom their sovereign, and meeting with islands or other lands
in a desert state, have taken possession of them in the name
of their nation: and this title has been usually respected,
provided it was soon after followed by a real possession.
But it is questioned whether a nation can, by the bare act _ 20s. A
of taking possession, appropriate to itself countries which it questlo,on
does not really occupy, and thus engrossa much greater ex- thissubject
tent of territory than it is able to people or cultivate. It is
not difficult to determine that such a pretension would be an
almolute infringement of the natural rights of men, and reP2
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_oo_:_. pugnant to the views of nature, which, having destined the
CHAP.
xvm. whole earth t'o supply the wants of mankind in "gb_a_," _iv_
no nation a right to appropriate to itself a c6ufi-_¢,'_xcept
for the purpose of making use of it,atilt not-'ol_i'fiitering
others from deriving advantage from it. The law of nations
will, therefore, not acknowledge the property and sovereignty
of a natron over any ,uninhabited countries, excdpT_t'hogeo[
which it has really taken actual possession, in which it has
formed settlements, or of-which it makes ac(ual use. In effect, when navigators have met with desert countries in which
[ 100 ] those of other nations had, in their transient visits, erected
some monument to show their hawng taken possession of
them, they have paid as little regard to that empty ceremony
as to t_'e regulation of the popes, who divided a great part

[ 9_

of,!he world between the crowns of Castile and Portugal.*
209.wbe. There is another celebrated question, to which the discothorit be very of the :New World has principally given rise. It is asked
I_wful
whether a nation may lawfully take possession of some part
possess tao
partof a of a vast country, in which there are none but erratic nations
e_untrym- whose scanty population is incapable of occupying the whole ?
habitedonlyWe have already observed(§ 81), in establishing the obli_abya few tion to cultivate the earth, that those nations cannot ex_u-

en At.. X

wandering
tribes.

203.
sesslo_ _
country
a n_.tJo_a

_"

'

• Those decrees being of a very singular nature, and hardly anywhereto
be
found but in very scarce books, the
reader will not be displeased with seeing here an extract of them.
The bull of Alexander VL by which
he gives to Ferdinand and Isabella, king
and queen of Castile and Arragen_ the
New World, discovered
by Christopher
Columbus.

pope excepts only what might be in the
possessmn
of some
other
Christ_au
prince before the year 1493; as ff he
had a greater right to give what belonged to nobody, and especially what
was possessed by the Amerman natmns.
He adds" "Ae qmbuseunque
personis
cujuscunque dlgnitatis, etlam impenahs
et regahs, status, gradus, ordmls, vel
conditionis, sub excommumeatmnis
la_e

"Motu
proprio" (says
the pope),
"non ad vestram, vel alterius pro vobis
super hoc nobxs oblat_e petitionis instantiam,
sed de nostra mera liberalitare, et ex terra scxentia, ac de apostohem potestatas
plenitudmc,
omnes insulas et terras firmas, inventas
et invemendas, deteetas et detegendas, versus
oceidentem
et mend_em."
(drawing a
hne from one pole to the other, at a
hundred leagues to the west of the
Azores,)"aucteritate
ommpetent_s
Dei
nobis in beato
Petro
eoneessa,
ac
vieariatis
Jesu Chr_st_, qua fungimur
in terris, cure omnibus iUarum domi°
niis, e_vitatibus, &c., vohis, h_eredibueque et successoribus
vestr_s, Castellm
et Legionis regibus, in perpetuam
tenore pr_esentium donamus, concedimus,
ass_gnamus, vosque et h_eredes ac sueeessores, pr_efates, illorum dominos, cure
plena libera et omni moda potestate,
auetontate
et jurkdictmne,
facimus,
eonstituimus_
et
dcputamas."
The
174

sentontl_e
pcena_ qu_am eo lpso, si
contra fecerint_
incurrant,
dastrictms
inh_bemus nead insulas et terras firmas
inventas et invenlendas,
deteetae et detegendas,
versus oeeidentem
et merl.
d_em ......
pro merczbus habendzs_
vel quavis al_ de causa, accedere prze°
sumant absque vestra ac h_eredum e_
successorum
vestrorum
prveditcoru_a
hcentia
speciali,
&c.
Datum Romz_
apud S. Petrum anne 1493. IV. nona_
Maj_, Pontific.
nostri
anne pr_mo."
Le_bnlti_
Codex Juris Gent. ])_pb_rna_.
203.
See ibid. (Diplor_. 165), the bull by
which pope Nicholas V. gave to AI°
phonso_ king of Portugal,
and to the
infant Henry, the sovereignty
of Guinee, and the power of subduing tl_
barbarous
nations of those countrie_
forbidding any other to ws_t that coup.
try without the permission of Portugal
This act is dated Rome, on the 8th ^t
January_ 1454.
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slvelv alg_lopria:_
to themselves more land than they have
_oo_ ,.
occasion for, or more than _they are able to settle and culti- c_P" xvlr_
_e.
Their unsettled habitation in those imlneuse regions
cannot be accounted a true and legal possession; and the
people of Europe, too clbsely :p_n'c_p _t home, finding land
of which the savages stood in no particular need, and of
which they made no actual and constant use, were lawfully
entitled to take possession of it, and settle it with colonies.
The earth, as we have already observed, belongs to mankind
in general, and was designed to furnish them with subsistence: if each nation had, from the beginning, resolved to
appropriate to itself a vast country, that the people might
live only by hunting, fishing, and wild fruits, our globe would
not be sufficient to maintain a tenth part of its present inha- [ 101 ]
bitants.
We do not, therefore, deviate from the views of nature, in confining the Indians within narrower limits. However, we cannut _help praising the moderation of the English
Puritans who first settled in New England; who, notwithstanding their being furnished with a charter from their sovereign, purchased of the Indians the land of which they intended to take possession.*
This laudable example was followed by William Penn, and the colony of Quakers that he
conducted to Pennsylvania.
When a nation takes possession of a distant country, and _ 210. co.
settles a colony there, that country, though separated frum l°meB"
the principal establishment, or mother-country, naturally becomes a part of the state, equally with its ancient possessions.
Whenever, therefore, the political laws, or treaties, make no
distinction between them, every thing said of the territory
of a nation, must also extend to its colonies.

CHAP. XIX.
OF OUR NATIVE

COUNTRY, AND SEVERAL THINGS
B,EL/LTE TO IT.

THAT

c_AP. xl_.

THE whole of the countries possessed by a nation and sub- _ 211.Wha
ject to its laws, forms, as we have already said, its territory, _sourcou=.
and is the common country of all the individuals of the na-try.
tion. We have been obliged to anticipate the definition of
the term, native country (§ 122), because our subject led us
to treat of the love of our country--a virtue so exceJlent and
so necessary in a state.
Supposing, then, this definition already known, it remains that we should explain several things
that have a relation to this subject, and answer the questions
".hat naturally arise from it.
• History of the En_ish Colonies in :North Ameri_

17J

•oo_,.
TTTTTTTTT_zithens
are the members of the civil sQ_ieLv_;_han_
_A_. x,x. to this societYby Certa{n duties; "andsubject m _is authority,
_.2,2 c,_i-(t_ev equally-paiticipate
in its advantages. )-TtVd:na_v_-s;-i)r
te
and -_'_thral-born cmzens, are th'B_e--b_rn m the countrv_ of pa.
rents who are emzens.
As the somety cannot exist an_I_eT:
petuate itself otherwise than by the children of the citizens,
._
those children naturally follow the condition of their fathers,
and succeed to all their rights.
The society is supposed to
.lesire this, in consequence of what it owes to its own preser_
ration; and it is presumed, as matter of course, that each
"_ '
citizen, on entering into society, reserves to his children the
r"
right of becoming members of it. The country of the fa
\\
thers is therefore that of the children; and these become
true citizens merely by their tacit consent. We shall soon
see whether, on their coming to the years of discretion, they
may renounce their right, and what they owe to the society
in which they were born. I say, that, in order to be of the
,:ountry,
it is necessary that a person be born ofa-i_ather wha
isa citize-n-i i_or, if be'i_ t)orn thei'e of a foreigner, it will be
[ 102 ] _nly the plac_ of hisbirth, and not his country.
".......
213. In.!-The
inhabitants, as distinguished from citlzdiis, are re.
habitants.
' r eigners, who are permitted to settle and stayjn
thvcoun_r.
"_Bound to the society by their residence, they are subject to
the laws of the state while they reside in it; and they are
obliged to defend it, because it grants them protection, though
they do not participate in all the rights of citizens. They
enjoy only the advantages which the law or custom gives them.
The perpetual inhabitants are those who have received the
right of perpetual residence.
These are a kind of citizens of
_/_'_
an inferior order, and are united to the society without par_.

/_

_- ] _'/

ticipating of
in their
all its fathers;
advantages.
condition
and, asTheir
the children
state has follow
given the
to
these the right of perpetual residence, their right passes to
their posterity.
214. _a_A_nation, or the sovereign who represents it, may grant to
turalization,
a foreigner the quality of citizen, by admitting him into the
Os)
body of the political society. This is called naturalization. ,
There are some states in which-the_sovereigff _hJit
to-"

{_..__,z_._
7
_0--_-_-

a foreigner
_

(58)

See

all the rights of citizens,--for

fully

in

tieular,
123 to 1311 ; Chitty's
1 Bla.
Aliens.

A

country,
charge
But

naturalizaUon

without

a nature-born

be

entitled

subject

to the
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will

subject
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subject
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holding public oitlces--and
where, consequently,
he has the
S_OK,.
po_er of granting
only an imperfect
naturalization.
It is CHAPX_X.
here a regulation
of the fundamental
law, which limits the
_,_/
power of the prince•
In other states, as in England
and _J_ _ "£f
Poland, the prince cannot naturalize
a single person, without
_ q_
Finally,
the
concurrence
there are ofstates,
the nation,
as, for represented
instance, England,
by its where
deputies.
the _A/_ _ _ ,:_ _)'
,_; 6/
single circumstance
of being born in the country naturalizes
the children of a foreigner.
It is asked whether the children
born of citizens in a_21_ chufoleign country
are citizens?
The laws have decided this d...... f _,ti.
question in several countries, and their regulations
must be a_no
born _n
foreign
followed.(59)
By the law of natur¢ alone, chihtren follow country.
the condition o_at'hers,
and "enter ir/to all their rights
(§ 212) ; the place of birth produces no change in this particular, and cannot, of itself, furnish
any reason for taking
from a child what nature has given him; I say "of itself,"
for, civil or political laws may, for particular
reasons, ordain
otherwise.
But I suppose that the father has not entirely
quitted his country in order to settle elsewhere.
If he has
fixed his abode in a foreign country, he is become a member
of another
society, at least as a perpetual
inhabitant;
and
his children will be members of it also.
As to children born at sea, if they are born in those parts _ 216. Chil•
drem born at
of it that are possessed by their n_fion, they are born m the
country:
if it is on the open sea, there is no reason to make
a distinction
between them and those who are born in the
country;
for, naturally,
it is our extraction,
not the place of
our birth, thatuives
us r_ights: and if the children are born
in a vesse_'b_ongmg
£o _he nation, they may be reputed born
in its territories ; for, it is natural to consider the vessels of a----J-__-_natron as arts of its terr_to_r , ea ecia]ly when the sail u on)_
9_
• =- .,_
.......
• ,_,.
_-rv_
....
-a-free sea, since the state retains its ,)urlsdlctlon
over those_
_
vessels.
And as,according
to the commonly received custom,
t'hls jurisdiction
is preserved
over the vessels, even in parts
of the vessels
in
sea subject
of a tonation
a foreign
are considered
dominion, all
as th___ee
bornchildren
in its terriborn ]_'-O

_

tory.
For the
reasoff_ country,
those horn
in atheir
foreign
are re_uted
born same
in a foreign
unless
birth vessel
took /_4 _
t)]ace in a---po_'{_e[onging
to their own natlon"'_.'"_dr;thd _)ort
is more-_
a part of the territory;
andthe
mother,
though at that moment on board a foreign vessel, is not on
that account out of the country.
I suppose that she and her
husband have not quitted their native country to settle elsewhere.
[ 103 ]

7

!

For the same reasons also, children born out of the coun-_21nT_o2_ _
try,
in the armies of the state, or in the
house of its mm_ter . at. ..the armies
¢
.
foreign court, are reputed born m the country ; for a cm- of the state,
(59) See 1Chitty's CommercialLaw, 114, n. 1 ; 115, n. 1.
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_oo_ x zen who is absent with his family, on the service of the state,
cn^e x_x but still dependent on it, and subject to its jurisdiction, canor_the-- not be considered as having quitted its territor_/
house of its
_
a fixed residence in any plaee_.

Uement.

.......

"

.

.

_

man

noes

not,

then,

esm-

blish his settlement in any place, unless he makes sufficiently
Set-known
his intention of fixing there, either tacitly or by an
why, if declaration.
express
he afterwards However,
changes his
thismind,
declaration
he may isnotnotransfer
reason
his settlement elsewhere.
In this sense, a person who stoles
at a place upon business, even though he stay a long time,
has only a simple habitation there, but has no settlement.
Thus, the envoy of a fnreign prince has not his settlement at
the court where he resides.
The naturaZ, or original settlement, is that wh[c_-wed_- .

quire
birth, in astheretaining
place where
fatherabed
has his; it,and
we
are by
considered
it, till our
we have
in
order to choose another.i The ae_luzred
"
_-'-'--'
settlement (adse_t_tium) is that where We _ttle by our own ch_c_ .......
x_9. Va- Vagrants are people who have fi_)_se_ttlement.
Conse_ant_.
quentin-, those horn of vagrant par-_nts t_a_'-gif5 hb-'ff'fftry,since
a man s country is the place where, at the time of his birth,
his parents had their settlement (§ i22), or it is the state of
_hich his father was then a member, which comes to the same
point; for, to settle for ever in a nation, is to become a member of it, at least as a perpetual inhabitant, if not with all the
privileges of a citizen.
We may, however, consider the country of a vagrant to be that of his child, while that vagrant _s
considered as not having absolutely renounced his natural or
original settlement.
_220. _rhe-/Many
distinctions will be necessary, in order to give a com:ther a perplete solution to the celebrated question, whether a man may
-_onmay
quit his country or the society of which he is a member. (60)
<lint h_
_ountry. --1. The children are bound by natural ties to the society in
which they were born ; they are under an obligation to show
themselves grateful for the protection it has afforded to theh
fathers, and are in a great measure indebted to it for their birth
and education.
They ought, therefore, to love it, as we have
already shown (§ 122), to express a just gratitude to it, and
i requite its services as far as possible, by serving it in turn.
We have observed above (§ 212), that they have a right to
enter into the society of which their fathers were members.
_. 104 ] But every man is born flee ; and the son of a citizen, when
c%me to tl_e "years"0f°discre'tion_-_y
examine _ie_"6ViVbe
eonvenlefiC fdr_'hiffi-'to _w_ociety
for which he was destined by his birth.
If he does _otofi_ad it advantageous to
i remain in it, he is at !ibe!'ty to quit
..... it, on. making_it a corn(60) In Great Britain, the established
m_im is _u_mopotent ¢xucr_ p_r_m,
178

1 Bla. C. 369, 3 Chit. Com. Law, 129
to 1,_.
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__ensation for what it has done in his favour,* and preserv- zool x.
m-g--_-k:_-Tgf_-h]_neff_rig%gt_meh_s will allow him, tile senti- _aAP xtx.
meats of loveand gratitude he owes it. A man's obligations i
to his nat_:_l-country
m_y; 7a'ow'e_-er,_ehange, lessen, or entirely vanish, according as he shall have quitted it lawfully,
and with good reason, in order to choose another, or has
been banished from it deservedly or unjustly, in due formgj_
law or by violence.
2. As soon as the son of a citizen attains the age of man_
hood, and acts as a citizen, he tacitly assumes that character ;t ,
his obligations, like those of others who expressly and for-i ' ""
mally enter into engagements with society, become stronger _ -_
and more extensive : but the case is very different with re-'_-'
-,,
spect to him of whom we have been speaking.
When a so- !!
eiety has not been formed for a determinate time, it is allow- _'.
...
able to quit it, when that separation can take place without _ <
detriment to the society. A___c!tizen may therefore quit the _.
,,
sta__
hg is a member, provided it be not in such a
" _c gnjuncture when he cannot abandon it without doing it a
visible injury. But we must here clraw a distinction between
"w_h"a'_Tna_r
in strict justice be done, and what is honourable
and conformable to every duty--in a word, between the internal and the external obligation.
Every man has a right
to quit his country, in order to settle in any other, when by
that step he does not endanger the welfare of his country.
But a good citizen will never determine on such a step without necessity, or without very strong reasons.
It is taking
a dishonourable advantage of our liberty, to quit our assoi
elates upon slight pretences, after having derived c_nsiderable
advantages from them ; and this is the case of every citizen,
',
with respect to his country.
'"-"_
3. As to those who have the cowardice to abandon th-_lr
countr_ in a time ()ir_a-nger, £n_d_s_ _to securetTminseq'_'es,
Tfi_teact of defending i_, _he_y manifestly violate the social
compact, by which all the contracting parties engaged to defend themselves in a united body, and in concert; the_ are
!
infamous deserters, whom the state has a right to punish
_
severely.t
t This is the foundation of the tax
paid on quitting a country_ called, m
],alan, a, hsu* emzgratioms,
"1"Charles XII. _ndemned
to death
and executed General Patkul, a native
of Li_oma, whom he had made prisoner
in an engagement with the Saxons.
But the sentence and exeeutmn were
a vmlatmn of the laws ofjuslaee. Patkul, it is lrne, had been born a subject
of the king of _weden ; but he had
quitted hm native country at the age
of twelv_ year., and having been pro-

rooted m the army of Saxony, had, with
the permmsmn of has former sovereign,
sold the property he possessed m Iavoma. He had therefore qmtted Ins
own country, to choose another (_
every free eltlzen is at liberty to do,
except, as we have observed above, at
a erilaeal moment, when the elreumstances of his country, requtre the md
of all her sons),and the lung of Sweden,
by pertm_ng htm to sell h_s property,
had consented to his em_grat/on,
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In a time of peace and tranquillity, when the country has
c,A_.,xxx.no actual need of all her children, the very welfare of the
2.ol. Howstate, and that of the citizens, requires that every individual
•mayperson
be at liberty to travel on business, provided that he be always
absent
himself for ready to return, whenever the public interest recalls him.
It
a time.
is not presumed that any man has bound himself to the society of which he is a member, by an engagement never to
leave the country when the interest of his affairs requires it,
and when he can absent himself without injury to his country.
2_2. vail- The political laws of nations vary greatly in this respect.
•t_onof the In some nations, it is at all times, except in case of actual
pohncal
lawsm this war, allowed to every citizen to absent himself, and even to
r_speet.161)quit the country altogether, whenever he thinks proper, withThese must out alleging any reason for it.
This liberty, contrary in it,_
beobeyed, own nature to the welfare and safety of society, can nowher(,
be tolerated but in a country destitute of resources and incapable of supplying the wants of its inhabitants.
In such a
country there can only be an imperfect society; for civil
society ought to be capable of enabling all its members to
_-_bc'ti_e,-bytheir labour and industry, all the ne_ssarie's--so_'life_: unless it effects this_ it has no right to require them to
devote-themselves entirely to it. In some other s:_,every
citizen is left at liberty to travel abroad on business, but not
to quit his country altogether, without the express permission
of the sovereign.
Finally, there are states where the rigour
of the government will not permit any one whatsoever to go
out of the country without passTorts in form, which are even
not granted without great _ulty.
In all these cases, it is
necessary to conform to the laws, when they are made by a
lawful authority.
But, in the last-mentloned case, the sovereign abuses his power, and reduces his subjects to an insupportable slavery, if he refuses them permission to travel for
their own advantage, when he might grant it to them without
inconvenience, and without danger to the state. :Nay, it w_
1)rescntly appear, that, on certain occasions, he cannot, under
any pretext, detain persons who wish to quit the country,
-_ with the intention of abandoning it for ever.
rz3. C_es There are cases in which a citizen has an absolute right
i_ wh,_h• to renounce his country, and abandon it entirely--a
right
has founded on reasons derived from the very nature of the social
a_i_sen
right'o
quith_s compact. 1. If the citizen cannot procure subsistence in his
_,,,mtrv own country, it is undoubtedly lawful foi _nimto seek it elsewhere
For, political el civil society being entared into only
with a view of facilitating to each of its members the means
of supporting himself, and of living in happiness and safety_
it would be absurd to pretend that a member, whom it cannot
furnish with such things as 8re most necessary, has not a right
m leave it.
_"

(61)
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2. If the body of the society, or he who represents
it, abBoox _.
_91uiely fail to discharge their" obligations
towards a citizen, ¢_P" ,_x.
t_h_']h_ter may withdraw himself.
For, if one of the contracting parties does not observe his engagements,
the other is no
longer bound to fulfil his; as the contract is reciprocal be- [ 106 ]
tween the society and its members.
It is on the same principle, also, that the society may expel a member who violates
itslaws.
8. If the major part of the nation,or the soverelgnwho
represents
it, attempt
to enact laws relative to matters
iu
which the social compact cannot oblige every citizen to submission, those who are averse to these laws have a right to
quit the society, and go settle elsewhere.
For instance, if the
sovereign, or the greater
part of the nation, will allow but
one religion in the state, those who believe and profess another
religion have a right to withdraw, and to take with them their
families and effects.
For, they cannot be supposed to have
subjected
themselves
to the authority
of men, in affairs of
conscience;*
and if the society suffers and is weakened
by
their departure,
the blame must be imputed to the intolerant
party ; for it is they who fail in their observance of the social
compact--it
is they who violate it, and force the others to a
separation.
We have elsewhere touched upon some other in" stances of this third case,_that
of a popular state wishing
to have a sovereign (§ 33), and that of an independent
nation
taking the resolution to submit to a foreign power (§ 195).
Those _v'Sb_qfi_ _thelr country for any ]awful reason, with _ o_4. _m_a design to settle elsewhere, and take their families and pro-gra_t_
perty with them, are called emigrants.
-Their right to emigraQe may arise from several source_:_ _s.
1. In--thecases
we have just mentioned (§ 0,2.3), it is a natural sources of
right: which is certainly reserved
to each individual
in the their nght.
very compact itself by which civil society was formed.
2. The liberty of emigration
may, in certain cases, be secured to the citizens b v a fundamental
law of the state.
The
citizens of _Neufchatel and _¥alangin
_n Switzerland
may quit
the country and carry off their effects at their own pleasure,
without even paying any duties.
3. It maff be voluntarily
granted them by the sovereign.
4. T"h_s right may be der]-ved from some treaty made_h
_w_er,
by which a sovereign has promised to leave
_o"those
of his subjects, who, for a certain reason
---on account of religion, for instance---desire
to transplant
themselves
into the territories
of that power.
There are
such treaties
between
the German
princes, particularly
for
cases in which religion is concerned.
In Switzerland
likewise, a citizen of Bern who wishes to emigrate to Fribourg,
and there profess the religion of the place, and, reciprocally,
_"
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rook I. a citizen of Fribourg who, for a similar reason, is desirous of
CHAP.
x_x. removing to Bern, has a right to quit his native country, and
carry off with him all his property.
It appears from several passages in history, particularly
the history of Switzerland and the neighbouring countries,
that the law of nations, established there by custom some
ages back, did not permit a state to receive the subjects of
another state into the number of its citizens. This vicious
[ 107 ] custom had no other foundation than the slavery to which the
people were then reduced. A prince, a lord, ranked his subjects under the head of his private property; he calculated
their number as he did that of his flocks ; and, to the disgrace
of human nature, this strange abuse is not yet everywhere
eradicated.
-_26. If
If the sovereign attempts to molest those who have a right
thesovc- to emigrate, he does them an injury; and the injured indireigninviduals may-- lawfully implore the protection of the power who
fringes their .....
right,hem- iS wllhng to receive them. Thus we have seen Frederic Wiljnresthem. liam, king of Prussia, grant his protection to the emigrant
Protestants of Saltzburgh..
227.Sup- The name of supplleants is given to all fugitives _'bo imphcants, plor_ the protection of a sovereign against the nation or
rince they. have quitted. We cannot solidly establish wh_t
,_e law of nations determines with respect to them, until we
have treated of the duties of one nation towards others.
228. Ex- Finally, exile is another manner of leaving our couIltry.
ue annha- An exile is a man driven from the place of his settlement, or
aishment, constrained to quit it, but without a mark of infamy.
Ba• nlshment is a similar expulsion, with a mark of ini_mv annexed. *_ ]_ot_ n_ 15e for a limited time, or for ever. _f an
_exl'Ib_or banished man, had his settlement in his own country,
he is exiled or banished from his country.
It is, however,
proper to observe that common usage applies also the terms
exile and banishment to the expulsion of a foreigner who is
driven from a country where he had no settlement, and to
which he is, either for a limited time, or for ever, prohibited
to return.
"_As a man may be deprived of any right whatsoever by way
of punishment--exile,
which deprives him of the right of
dwelling in a certain place, may be inflicted as a punishment :
banishment is always one; for, a mark of infamy cannot be
set on any one, but with a view of punishing him for a fault,
either real or pretended.
When the society has excluded one of its members by a
o The common acceptation
two terms is not repugnant

of these
to our np-

by some chsgraes at court"
The reason
is plain : such a condemnation from _he

phcataon of them.
The French aeademy says, "Ba.lshment
is only applied to condemnations
in due course
of law.
Exile i_ only an abeenee caused
182
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perpetual banishment,
he is only banished from the lands of Boo_:1
that society, and it cannot hinder him from living wherever CUAI'.xix
else he pleases ; for, after having driven him out, it can no
longer claim any authority
over him.
The contrary,
however, may take place by particular
conventions
between two
or more states.
Thu_, every member of the Helvetie
confederacy may banish its own subjects out of the territories of
Switzerland
in general;
and in this case the banished person
will not be allowed to live in any of the cantons, or m the
territories
of their allies.
Exile
is divided into voluntary and involuntary.
It is voluntary,
_en
a man quits his settlement
to escape some
punisimmnt,
or to avoid some calamity--and
involuntary,
1- 108 ]
when it is the effec_t of a superior order.
Sometimes a particular
place is appointed, where the exiled
person is to remain during his exile; or a certain
space is
particularized,
which he is forbid to enter.
These various
circumstances
and modifications
depend on him who has the
power of sending into exile.
A man, by being exiled or banished, does not forfeit the § 929. The
human character,
nor consequently
his right to dwell some-exile
and
bamshed
where on earth.
He derives this right from nature, or rather _
have •
from its Author, who has destined the earth for the habltatmn rlght to hve
of mankind;
and tlle introductmn
of property
cannot have somewhere.
impaired the right which every man has to the use of such
things as are absolutely necessary--a
right which he brings
with him into the world at the moment of his birth.
But though this right is necessary and perfect in the gene- § _3o. Na.
ral view of it, we must not forget that it is but imperfect with ture ot tlllJ
respect to each particular
country.
For, on the other hand, right.
every nation has a right to refuse admitting
a foreigner
into her territory,
when he cannot enter it w_thout exposing
the nation to evident danger, or doing her a manifest injury.
Vfhat she owes to herself, the care of her own safety, gives
her this right;
and, in virtue of her natural
liberty,
it belongs to the nation to judge, whether
her circumstances
will
or will not justify
the admission
of that foreigner (Prelim.
§ 16).
He cannot,
then, settle by a full right, and as he
pleases, in the place he has chosen, but must ask permission
of the chief of the place ; and, if it is refused, it is his duty
to submit.
However, as property could not be introduced
to the pre-+ 2._1.Duty
judiee of the right acquired by every human creature,
of not of
nat_on_
towards
being absolutely
deprived of such things as are necessary--them.
no nation can, without good reasons, refuse even a perpetual
residence to a man driven from his country.
But, if particular
and substantial
reasons
prevent
her from affording him an
asylum, this man has no longer any right to demand it--because, in such a case, the country inhabited
by the nation
183
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_o,_ x cannot, at the same time, serve for her own use, and that o_
tHAI.XIX.this foreigner. Now, supposing even that things are still in
common, nobody can arrogate to himself the use of a thing
which actually serves to supply the wants of another.
Thus,
a nation, whose lands are scarcely sufficient to supply the
wants of the citizens, is not obliged to receive into its territories a company of fugitives or exiles. Thus, it ought even
absolutely to reiect them, if they are infected with a contagious disease. Thus, also, it has a right to send them else.
where, if it has just cause to fear that they will corrupt the
manners of the citizens, that they will create religious disturbances, or occasion any other disorder, contrary to the public
safety.
In a word, it has a right, and is even obliged, to
follow, in this respect, the suggestions of prudence.
But
this prudence should be free from unnecessary suspicion
and jealousy; it should not be carried so far as to refuse a
[ 109 ] retreat to the unfortunate, for slight reasons, and on groundless and frivolous fears. The means of tempering it will be,
never to lose sight of that charity and commiseration which
are due to the unhappy.
We must not suppress these
feelings even for those who have fallen into misfortune
through their own fault. For, we ought to hate the crime,
but love the man, since all mankind ought to love each
other.
_3_. A
If an exiled or banished man has been driven from his
natroncan- country for any crime, it does not belong to the nation in
notpunish
which he has taken refuge to punish him for that fault cornthem
for
faultscorn- mitted in a foreign country.
For, nature does not give to
mltted out men or to nations any right to inflict punishment,
except for
(ff itsterri- their own defence and safety (§ 169) ; whence it follows that
torles;
we cannot punish any but those by whom we have been injured.
233. exBut this very reason shows, that, although the justice of
¢eptsuch each nation ought in general to be confined to the punishment
affectthe of crimes committed in its own territories, we ought to except
¢_On1111oI1
_fety of from this rule those villains, who, by the nature and habitual
_nkiad. frequency of their crimes, violate all public security, and declare themselves the enemms of the human race. Poisoners,
_- _
assassins, and incendiarlos by profession, may be exterminated
..
wherever they are seized; for they attack and injure all
nations by trampling under foot the foundations of their common safety. Thus, pirates are sent to the gibbet by the first
into w]mse hands they fall. If the sovereign of the country
where crimes of that nature have been committed, reclaims
-'.
the perpetrators of them, in order to bring them to punishmen, they ought to be surrendered to him, as being the
._ person _'ho is principally interested in punishing them
..in an exemplary manner.
And as it is proper to have
criminals regularly convicted by a trial in due form of law.
184
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this is a second reason for delivering up malefactors of Boo__.
that class to the states where their crimes have been corn- CHAr.XL_
mitted. (62)

/
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LET us now see what is the nature of the different things _ 234 v_
contained in the country possessed by a nation, and endeavour theRomans
to establish the general principles of the law by which they calledre,
are regulated.
This subject is treated by clvlhans under the
title de return divisione. There are things which in their own
n_ave_annot be possessed "/there are others, of which nobody
claims the property, and w_hich remain common, as in their
primitive state, when a nation takes possession of a country:
the Roman lawyers called those things res communes, things
common : such were, with them, the air, the running water,
the _a_ the fish, and wild beasts.
_ --_'ever_Tth-ing susceptible of"property is considered as be-_ _35. Aglonging to the nation that possesses the country, and as form- gregate
ing the aggregate mass of its wealth. But the nation aoes
_
nat_ou,We_th
Ofanda
not possess all those things in the same manner. * Those noti_ dlvismna,
dlvlded_betweeff_)articu]gr
66mmuni_ie_; 6r amorlg the indi-[ 110 ]
viduals of a nation, are called public 2_roiverty. Some are
-reserved for the necessities of the state, and form the demesne
of the crown, or of the republic: -others remain common to
all_b--cRiz_ns_ who"take advantage of them, each according
' to his necessities, or according to the laws which regulate.
their use; and these are called common property.
There are
others that belong to some body or community, termed joint
property, res universitatiz ; and these are, with respect to this
body in particular, what the public property is with respect
to the whole nation. As the nation may be considered as a
great community, we may indifferently give the name of common property to those things that belong to it in common, in
(62) A distinetlon has usually been 9 Barn. & Cress. 446.
[A foreign
taken between capital offences and mere government has no right, by the Law
mlsdemeanors_ and for one state to al- of Natmns, to demand of the governlow the taking and removing an often- ment of the United States a surrender
der of the former class back rote the of a citizen or subject of such foreign
country where the offence was corn- government, who has committed a crime
mitted, m order to take his trial m the in his own country. Such a right can
latter, but not so in ease of misdemean- only exist by treaty. Comn, v. Deaeo_
ors. But sometimes, as upon a charge 10 Serg.& Raw. 125; Caseof Dos Santos,
_f perjury, a foreign country will allow 2 Bracken. Rep. 493. The Case of
th_ _emoval of an offender even _n ease .Rob_,s, Bee's Rep 2_6, was under the
• f • misdemeanor. See Ex 1_art¢ _cott, treaty with Great Britain. }
24
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• ooK 7. such a manner that all the citizens mav make use of then h
CHAP.
xx. and to those that are possessed in the same manner by a body
or community : the same rules hold good with respect to both.
Finally, the property possessed by !n4jy_dua]s is ter_vate prope_'ty, res s[n qitIorem.
236. w__'Whena
nation iI_a body takes possession of a country,
ways,f ac- every thing that is not divided among its members remains
qulnng
common to the whole nation, and is called public property.
public
proThere is a second way whereby
a nation,
and, in general,
perty.
every community,
may acquire possessions,
viz. by the will
of whosoever
thinks proper to convey to it, under any title
whatsoever,
the domain or property of what he posscsse_____._
237. The
A.S soon as the nation commits the reins of government
to
re, enues
of the hands of a prince, it is considered as committing
to him,
the pubhc at tile same time, the means of governing.
Since, therefore,
property
naturally are
at t h e income of the public property,
of the domain of the
the _estate, is destined for the expenses of government,
it is natureig.'_ d_- rally at the prince's disposal, and ought always to be consipo_al,
dered in this light, unless the nation has, in express
terms,
excepted it in conferring
the supreme authority, and has provided in some other manner for its disposal, and for the necessary expenses of the state, and the support of the prince's
__person
and household.
Whenever,
therefore,
the prince m l
f_ purely and simply invested with the sovereien authority,
it
includes a full dxscretxonal power to dispose oi the pubhc revenues.
The duty of the sovereign, indeed, obliges him to
apply those revenues only to the necessities of the state ; but
,
he alone is to determine
the proper application
of them, and
, is not accountable for them to any person.
--_
:3s. Th_'d'-eThe nation may invest the superior with the sole use of its
natron may common possessions, and thus add them to the domain of the
grantusehim
state.
It may even cede the property of them to him.
_But
the
and
propertyof this cession of the use or property requires an express act of
it8 common the proprietor, which is the nation.
It is difficult to found it
pos,e._s_ons,on a tacit consent, because fear too often hinders the subjects
from .protesting against the unjust encroaehments
of the
sovereign.
23_. or
The people may even allow the superior the domain of the
allow him things
they possess in common, and reserve to themselves the
the Soma,n, use of them in the whole or in part.
Thus, the domain of a
_nd reserve
to itself the river, for instance, may be ceded to the prince, while the people
use of them. reserve to themselves
the use of it for navigation,
fishing, the
[ 111 ] watering of cattle, &e.
They may also allow the prince the
sole right of fishing, &c., in that river.
In a word, the people may cede to the superior whatever right they please over
the common possessions of the nation ; but all those particular rights rights do not naturally,
and of themselves, flow from
t_he sovereignty.
240.
If the income of the public property,
or of the domain, i_
Tu_.
not sufficient for the public wants, the state supplies the tie186
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ficiency by taxes.
These ought to be regulated
in such a Boo_ L
manner, that all the citizens may pay their quota in proper- c_AP.._____xx__
tion to their abilities, and the advantages
they reap from the
society.
All the members
of civil society being equally
obliged to contribute,
according to their abilities, to its advantage and safety, they cannot refuse to furnish the subsidies necessary to its preservation,
when they are demanded
by lawful authority.
Many nations have been unwilling to commit to the prince _ 241. The
a trust of so delicate a nature, or to grant him a power that nationmay
he may so easily abuse.
In establishing
a domain for the reserveto
itself the
support of the sovereign and the ordinary expenses of the mghtof irastate, they have reserved to themselves the right of providing, posing
by themselves
or their representatives,
for extraordinary
them.
wants, in impceing taxes payable by all the inhabitants.
In
England, the king lays the necessities of the state before the
parliament;
that l:ody, composed of the representatives
of
the nation, deliberates,
and, with the concurrence of the king,
determines
the sum to be raised, and the manner
of raising
it.(63)
And of the use the king makes of the money thus
raised, that same body obliges him to render it an account.
In other states, where the sovereign possesses the full and 1 242. of
absolute authority, it is he alone that imposes taxes, regulates the sovethe manner
of raising them, and makes use of them as he reignwho
thinks proper, without giving an account to anybody.
Tile h_ th_
French
king at present
enjoys this authority,(64)with
the p°wer"
simple formality
of causing his edicts to be registered'by
the
parliament ; and that body has a right to make humble remonstrances,
if it sees any inconveniences
attending the imposition
ordered by the prince :--a wise establishment
for
causing truth, and the cries of the people, to reach the ears
of the sovereign, and for setting some bounds to his extravagance, or to the avidity of the ministers
and persons concerned in tl_e revenue.*
(63) All money hills, imposing
a tax,
must originate in anti be passed by the
House
of Commens, and afterwards
submitted
to the lords and the king for
their sanctaon_ before they can become
law.
(64) This was, of course, when Vattel
wrote, and before the Revolution.
Too great attentmn
cannot
he
used in watching
the lmposltmn
of
taxes, which, once introduced, not only
continue, but are so easily multiphed.-Alphonso
VIII.
king of Castde, hemegmg a city belonging
to the Moors
(Coneham
urbem
m Celtlberls),
and
being in went of money, apphed te the
|totes of hts kingdom for permission to

dis. But Peter, Count de Lara, vigorously opposed the measure, "contractoque nobihum manu. ex eonventu discedlt, armis tuerl paratus partam armls
et vLrtute a majorlbus
immunitatem,
neque passurum
aifirmans nobihtatls
oppmmendm
atque novls veetlgahbus
vexand_e ab eo adltu initium fieri ; Mauros opprimere non esse tanti, ut graviorl servitute rempubheam
imphcarl sinaut.
Rex, peneulo permotus,
ab ea
cogltatmne
deslstit.
Petrum nobiles,
eonsiho communicate, quotanms eonwvie exeipere decreverunt_ lpsum et posteros,--navatm
operse mereedem,
rei
gest_
bon_e posteritati
monumentum,
documentumque
ne quaws
occasmne

impose,

jus

on

every

eapitatton-tax

of

free

five

inhabitant,

golden marave-

a

libertatls

aIA_A.

lmmLuul

patL_.ntur."
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The prince who is invested with the power of taxing his
chAP.xx: people ought by no means to consider the money thus raised
2_3. Du-as his own property. He ought never to lose sight of the end
tiesof the for which this power was granted him : the nation was willing
prince
with to enable him to provide, as it should seem best to his wisdom_____
respectto
_axee.
for the necessities of the state. If he diverts this money to
other uses,--if he consumes it in idle luxury, to grati_ his
pleasures, to satiate the avarice of his mistresses and favourites,--we hesitate not to declare to those sovereigns who are
still capable of listening to the voice of truth, that such a one
is not less guilty, nay, that he is a thousand times more so,
than a private person who makes use of his neighbours' property to gratify his irregular passions.
Injustice, though
screened from punishment, is not the less shameful.
2_4. z_,i- Every thing in the political society ought to tend to the
_,,td
......to good
of the community; and, since even the persons of the
annexed
• •
the_ove- cmzens are subject to this rule, their property cannot be exltelgnty,
cepted. The state could not subsist, or constantly administer
the public affairs in the most advantageous manner, if it had
not a power to dispose occasionally of all kinds of property
subject to its authority. It is even to be presumed, that, when
-_
the nation takes possession of a country, the property of certain thin__s is _iven up to the individuals only with this reserve
,;,/_ jThe right w-h-Yah
l_ongs to _he somety, oi'-15--th-ggovm,er_h, of
j"_
disposing, in ca_e cf necessity, and for the public safety, of all
_'_ _.thewealth contained in the state, is called the emi_ent_ain_.
_
It is evident that this right is, in eertMn cases, necessary to
him who governs, and consequently is a part of the empire, or
sovereign power, and ought to be placed in the number of the
prerogatives of majesty (§ 45). When_ therefor% the_]_gj21e
L_,, ,_ confer the empire on any one, the-y- at the same _{_e invest
)
him with t_heeminent domain, unless it be exp/ess_ reserved.
Every prince, who is truly sovereign, is investe_t wi_]_tl_is right
when the nation has not excepted it,_however
limited his
authority may be in other respects.
If the sovereign disposes of the public property in virtue of
his eminent domain, the alienation is valid, as having been made
with sufficient powers.
When, in a case of necessity, he disposes in like manner of
the possessions of a community, or an individual, the alienation will, for the same reason, be valid. But justice requires
that this community, or this individual, be indemnified at the;
public charge: and if the treasury is not able to bear the
expense, all the citizens are obliged to contribute to it ; for,
the burdens of the state ought to be supported equal_, oL_r
in
[ 113 ] a-j_istt_rop-gr_on.
The same rules are i_ppIica_ls
case
"_-t-b the loss of merchandise thrown overboard to save the._..
vessel.
_5. Go_ Besides the eminent domain, the sovereignty gives a right
,_ment ot of another nature over all public, common, and private pro188
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per_,--that
is, tile ;empire, or the right of command in all
Book x.
pTJfie-s"of the countr_ belonging to the nation.
The supreme __c,AP
power $_t_ends to every thing that passes in the state, wher- rubhc proever it is transacted;
and, consequently,
the sovereign corn-perty.
rounds in all public places, on rivers, on highways, in deserts,
_e.
Every thing that happens there is subject to hm au_.hority.
In virtue of the same authority,
the sovereign may make _ 216. The,
laws to regulate the manner in which common property is to super,or
be used,--as
well the property of the nation at large, as that may m_ke
of distinct bodies or corporations.
He cannot, indeed, take ::sWpSect_
away their right from those who have a share in that property : the use of
but the care he ought to take of the public repose, and of the things r_,common advantage
of the citizens, gives him doubtless a right se_ed _n
to establish
laws tending
to this end, and, consequently,
to oo_o=.
regulate the manner in which things pessessed in common are
to be enjoyed.
This affair might give room for abuses, and
excite disturbances,
which it is important
to the state to prevent, and against which the prince is obliged to take just
measures.
Thus, the sovereign may establish wise laws with
respect to bunting and fishing,--forbid
them in the seasons of
propagation,_prohibit
the use of certain nets, and of every
destructive
method, &c.
But, as it is only in the character
of the common father, governor,
and guardian of his people,
that the sovereign has a right to make those laws, he ought
never to lose sight of the ends which he is called upon to accomplish by enacting
them; and if, upon those subjects, he
makes any regulations
with any other view than that of the
public welfare, he abuses his power.
A corporation,
as well as every other proprietor,
has a_24_.Ahen.
right to alienate and mortgage its property : but the present atmn of th_
members ought never to lose sight of the destination of that property of
A a corporajoint property, nor dispose of it otherwise than for the a_-tion.
vantage of the body, or in cases of necessity.
If they alienate it with any other view, they abuse their power, and transgress agains_ the duty they own to their own corporation
and
their posterity ; and the prince, in quality of common father,
has a right to oppose the measure.
:Besides, the interest
of
the state r_quires that the property of corporatmns
_)e not
squandered
away ;--which
gives the prince intrusted
with
the care of watching
over the public safety, a new right to
prevent
the alienation
of such property.
It is then very
proper to ordain in a state, that the alienation of the property of corporations
should be invalid, without the consent
of the superior powers.
And indeed the civil law, in this
respect, gives to corporations
the rights of minors.
But this
is strictly no more than a civil law ; and the opinion of those
who make the law of nature alone a sufficient authority to
take from a corporation
the power of alienating
their 189 pro-

114

or

PUBLIC,

COMMON, AND

BooxL perty without the consent of the sovereign, appears to me
CHAP.
xx. to be void of foundation, and contrary to the notion of property.
A corporation, it is true, may have received pra
perty, either from their predecessors or from any other persons, with a clause that disables them from alienating it: bvt
in this case they have only the perpetual use of it, not the
entire and free property.
If any of their property was
solely given for the preservation of the body, it is evident
that the corporation has not a right to alienate it, except in
a case of extreme necessity :--and whatever property they
may have received from the sovereign is presumed to be of
that nature.
_.
24s. U_e All the members of a corporation have an equal right to
of commonthe use of its common property.
But, respecting the manner
property, of enjoying it, the body of the corporation may make such
regulations as they think proper, provided that those regulations be not inconsistent with that equality which ought to
be preserved in a communion of property.
Thus, a corporation may determine the use of a common forest or pasture,
:
either allowing it to all the members according to their wanw.
or allotting to each an equal share; but they have not a
right to exclude any one of the number, or to make a distinction to his disadvantage, by assigning him a less share thaw
that of the others.
--_
249. How_ All the members of a body having an equal right to its
e_h me_- common property, each individual ought so to manage in
betis
joy it.to on- taking advantage of it, as not in any wise to injure the cornmen use. According to this rule, an individual is not permitted to construct upon any river that is public property,
any work capable of rendering it less convenient for the use
of every one else, as, erecting mills, making a trench to turn
the water upon his own lands, &c. If he attempts it, he arrogates to himself a private right, derogatory to the common
_ .....
right of the public.
250.Right
The right of antieipatlon (jus wseventlonls) ought to be
use
common
canxnth_
_ observed in the
• _ which
_ _'_ _-_
it tion
of anticipa-faithfully
of
thinzs
'_useof it.
not be used b_ several pcrsaus at_the s.ame t_me. t This name
_-.
is given to the right which the_first_career ac_tuires tothe-use _\_
of things of this nature./ :For instance, if _ am actually
__=_-_i--'-f_hi-a
common or public well, another who
comes after me cannot drive me away to draw out of it him.
self: and he ought to wait till I have done. For, I make
use of my right in drawing that water, and nobody can disturb me: a second, who has an equal right, cannot assert it
to the prejudice of mine; to stop me by his arrival would be
arrogating to himself a better right than he allows me, and
thereby violating the law of equality.
_L The The same rule ought to be observed in regard to those
_,merigh commcn things which are consumed in using them. They
190
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belong to the person who first takes possession of them with B_oKn,.
the intention of applying them to his own use : and a second, c._, **.
who comes after, has no right to take them from him. I re-in another
pair to a common forest, and begin to fell a tree : you come case.
in afterwards, and would wish to have the same tree: you
cannot take it from me : for this would be arrogating to yourself a right superior to mine, where as__qar_xJghts are equal. [ 115 ]
The rule in this case is the same--as that whichthe law of
nature prescribes in the use of the productions of the earth
before the introduction of property.
The expenses necessary for the preservation or reparation _,5, Pre- i
of the things that belong to the public, or to a commumty, servatlon
ought to be equally borne by all who have a share in them, andreealrs
of common
whether the necessary sums be drawn from the common po_e_sl_nj.,
coffer, or that each individual contributes his quota. The
nation, the corporation, and, in general, every collective body,
may also establish extraordinary taxes, imposts, or annual
contributions, to defray these expenses,_provided
there be
no oppressive exaction in the ease, and that the money so
levied be faithfully applied to the use for which it was raised.
To this end, also, as we have before observed (§ 103), tollduties are lawfully established.
Highways, bridges, and
causeways are things of a public nature, from which all who
pass over them derive advantage: it is therefore just that all
.
those pasengers should contribute to their support.
We shall see presently that the sovereign ought to provide _ _053.D,,ty
for the preservation of the public property.
He is no less_nd right of
obliged, as the conductor of the whole nation, to watch over reign
the sovem this
the preservation of the property of a corporation.
It i_ the respect.
interest of the state at large that a corporation should not
fall into indigence by the ill conduct of its members for the
time being. And, as every obligation generates the correspondent right which is necessary to discharge it, the sovereign has here a right to oblige the corporation to conform to
their duty. If, therefore, he perceives, for instance, that
they suffer their necessary buildings to fall to ruin, or that
they destroy their forests, he has a right to prescribe what
t/_y ought to do, and to put his orders in force.
We have but a few words to say with respect to private _ e_4 Prlproperty : every proprietor has a right to make what use he perth.
_-at¢fropleases of his own substance, and to dispose of it as he
pleases, when the rights of a third person are not involved _
"._in the business. The sovereign, however, as the father of
his people, may and ought to set bounds to a prodigal, and
to prevent his running to ruin, especially if this prodigal be
the father of a family.(65)
But he must take care not to
/

(65) In G-teat Britain no such right
of interference
exists, and a person may
lay waste or even burn his own property,
_nlese he thereby
endangers
a third

person, or defrauds
a person who has
insured against fire.
Co. Lit. 254, $'avHle's case, For. 6, 3 Thomas Co. Lit.
243, n. (m).--C.
lql.
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_ooK_. extend this right of inspection so far as to lay a restram_ oa
csAP.xx. his subjects in the administration of their affairs--whlch
would be no less injurious to the true welfare of the state
than to the just liberty of the citizens. The particulars of
this subject belong to public law and politics.
/_255. The It must also be observed, that individuals are not so per_sovereign
fectly free in the economy or government of their affairs as
may subject

\it t, regula-not to be subject to the la_'s and regulations of police made
\ %_ons
of po- by the sovereign. For instance, if vineyards are multiplied
-hoe.
to too great an extent in a country which is in want of corn,
the sovereign may iorbid the planting of the vine in fields
proper for tillage; for here the public welfare and the safety
of the state are concerned.
When a reason of such importance requires it, the sovereign or the magistrate may oblige
[ 116 ] an individual to sell all the provisions in his possession abort
what are necessary for the subsistence of his family, and ma$
fix the price he shall receive for them. (66) The public allthority may and ought to hinder monopolies, and suppress
all practices tending to raise the price of provisions--to which
practices the Romans applied the expressions annonam ineendere, comprimere, vexare.
256. In- Every man may naturally choose the person to whom he
*e:lt_neee.would leave his property after his death, as long as his right
is not limited by some indispensable obligation--as, for in"
stance, that of providing for the subsistence of his children. (67)
The children a]so have naturally a right to inherit their father's property in equal proportions.
But this is no reason
why particular laws may not be established in a state, with
regard to testaments and inheritances--a
respect being, however, paid to the essential laws of nature.
Thus, by a rule
established in many places with a view to support noble families, the eldest son is_ of right, his father's principal heir.
Lands perpetually appropriated to the eldest male heir of a
family, belong to him by virtue of another right, which has
its source in the will of the person who, being sole owner of
those lands, has bequeathed them in that manner.
(66) In Great Bri_.in no such inter(67) In Englandaparcnt has an absoo
ferenee now takes place_though formerly lute right to devise or bequeath all hie
it was exercised,
See 1 Bls. Com. property to a stranger in exclusion of
287.--C.
hia children.
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T HE na._tiqon_._.beinK
ssession,
may. d isp_etheof.it
sgle as
mistress
she thinks
of theproper,
propertyandinmay
her _auo_may
__57. Th.
?a_Tfi]|y alienate orJ_aor_tgage it. This right is a necessarV=bhater_
6_nsequeuce of the full and absolute domain: the exercise_erty p "
of it is restrained by the law of nature only with respect to
proprietors who have not the use of reason necessary for the
manag6ment of their affairs; which is not the case with a
nation. Those who think otherwise, cannot allege any solid
reason for their opinion; and it would follow from their principles that no safe contract can be entered into with any nation ;--a conclusion which attacks the foundation of all public
_reaues.
But it is very just to say, that the nation ought carefully t 25s. Du.
to preserve her public property--to
make a proper use of ues of a halt-not to dispose of it without good reasons, nor to alienate tmnm this
or mortgage it but for a manifest public advantage, or in case respect.
of a pressing necessity.
This is an evident consequence of
the duties a nation owes to herself.
The public property
is extremely useful and even necessary to the nation; and
she cannot squander it improperly without injuring herself,
and shamefully neglecting the duty of self-preservation•
I
speak of the public property, strictly so called, or the domain
of the state• Alienating its revenues is cutting the sinews of
government.
As to the property common to all the citizens,
the nation does an injury to those who derive advantage from
it, if she alienates it without necessity, or without cogent [ 117 ]
reasons. She has a right to do this as proprietor of these
possesslon_; but_n_-oug.ht hot to dispose of them except in
_t_]s_'cons_stent
_/ith the duties which the body
_6its
mctnbers,
f
_-same
_duties lie on the prince, the director of the ha-_ 259. I)u.
_mn:_e
ougllt to watc_ overt_
preservatmn and prudentae, s f
management of the public property--to
stop and prevent pr_nce"
all waste of it---and not suffer it to be applied to improper
uses.

The prince, or the superior of the society, whatever he is, _2e0. He
being naturally no more than the administrator, and not the ¢_nnot
proprietor of the state, his authority, as sovereign or • head of pubhc
ane_at_
prothe
the nation, does not of itself give him a right to ahenate orperry
mortgage the public property. The general rule then is: that
"
the su erior ¢an_qt dispose of t_'e-Dublic property_ as to its
substancc :the right to do this being reserved to the pruprlet r
alm_,'_ce proprietorship is_eflne_[ to be the right toi_spose
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If the superior exceeds his powers \_
c_-,P,xx'i w--[tYr-esp('_ct to this property, the a'lienation he makes of it \
i will be ihwdid, and may at any time be revoked by his suc2_ j
,' cessor, or by the nation.
This is the law generally receiv_ea
_in France ; and it was upon this principle that the duke of
Sully* advised Henry IV. to resume the possession of all the
domains of the crown alienated by his predecessors.
§261. The
The nation, havin_ the free disposal of all the property
nationmay
gavehim a belonging to her (§ 257), may convey her right to the sorerightto_t. reign, and consequently confer upon him that of alienating
and mortgaging the public property.
But this right not being
necessary to the conductor of the state, to enable him to render the people happy by his government--it
is not to be presumed that the nataon have given it to him ; and,
not made an express law for that purpose, we axe to conclude
t]aat the prince is notinvesteit_)i:it_R_ ffnless he_as_
full. unlimited, and absolute authoritcv.
--1
5 261.Rulos The rules we ha_'e just estal)llsh(TcI relate to alienations of
on th_ sub- public property in favour of individuals.
The question assumes
ject
wltllre- a different aspect when it relates to alienations made by one
spectto
treaties be- nation to another:_-it requires other principles to decide it in
tweenna- the different eases that may present themselves.
Let us enflon and
de avour to give '_ general theory of them.
.nahon.
1. It is necessary that nations should be able to treat and
contract validly with each other, since they would otherwise
find it impossible to bring their affairs to an issue, or to obtain
the blessings of peace with any degree of certainty.
Whence
it fi)llows, that, when a nation has ceded any part of its proparty to another, the cession ought to be deemed valid and
',[ 118 ] irrevocable, as in fact it is, in virtue of the notion of 2_roperttj. This principle cannot be shaken by any fundamental
law by which a nation might pretend to deprive themselves of
the power of alienating what belongs to them : for, this would
be depriving themselves of all power to form contracts with
other nations, or attempting to deceive them.
A nation with
such a law ought never to treat concerning its property : if it
is obliged to it by necessity, or determined to do it for its own
advantage, the moment it broaches a treaty on the subject, it
renounces its fundamental law. It is seldom disputed that au
entire nation may alienate what belongs to itself: but it is
asked, whether its conductor, its sovereign, has this power ?
The question may be determined by the fundamental laws.
But, if the laws say nothing on this subject, then we have
recourse to our second principle, viz.
2. If the nation has conferred the full sovereignty on its
conductor---if it has intrusted to him the care, and, without
" See

his

Memoirs.

1"Quoddomaniaregnoruminahen- contraalias gentes divino privilegto
ahiliaet semperrevocabiha4muntur, opusforet. L_bmtz, Pr_fat. ad Cod.
[d.respectu
pnvatomm
mtelligitur;
ham Jut. Gent.D_lomat
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reserve, given him the right, of treating and contracting with zooK 7.
:" other states, it is considered as having invested him with all a_A_,,xx_.
,,' the powers necessary to make a valid contract. The prince
is then the organ of the nation: what he does is considered
:
as the act of the nation itself; and, though he is not tile owner
of the public property, his alienations of it are valid_ as being
duly authorized.
--"_
The question becomes more distinct, when it relates, not to §263.Alieno
the alienation of some parts of the public property, but to atlonof a
the dismembering of the nation or state itself--the cession state.
part of the
of a town or a province that constitutes a part of it. This
question, however, admits of a sound decision on the same
principles.
A nation ought to preserve itself (§ 26)--_.ugJa_
to preserve al-'il:ts'members _-2-'
l_tcani_ot' abandon them; and it
_s under an ennl_gement to support them in their rank as _'_bel_atmn_T_.-_
I/as not," t]len, a right to traffic
wl-i_fff-_%T/-_a_k"andliberty, on account of any advantages it
may expect to derive from such a negotiation.
They have
joined the society,for the purpose of being members of it-they submit to the auttmrity of the state for the purpose of
promoting in concert their common welfare and safety, and
not of being at its disposal, like a farm or a herd of cattle.
the 9._ion may lawful!_ aband._a xhe.min a, case of extreme nec_-s_e]_as
a ri_to
cut them off from the
___he'_publ_V_re-_:--_"
_V_en, therefore, in
such a ease, the state gives up a town or a prownce to a
neighbour or to a powerful enemy, the cession ought to remain
valid as to _ha ata_ since she tm(l a right to make it: nor
can she any longer lay claim to the town or province thus
alienated, since she has relinquished every right she could
have over it.
"--But the I_rovince or town thus abandoned and dismembered _ _64.
from the state, is not obliged to• receive
Rights
of
. the new master whom the
dlsmemthe state attempts to set over _t. Being separated from the beredparty•
society of whmh it was a member, it resumes all its original
rights ; and ff it be capable of defending its liberty against
i the prince who would subject it to his authority, it may law_of_lly resist him. Francis I. having engaged, by the treaty [ 119 ]
Madrid, to cede the duchy of Burgundy to the emperor
Charles V., the states of that province declared, "that, having never been subject but to the crown of France, they would
die subject to it; and that, if the king abandoned them, they
would take up arms, and endeavour to set themselves at libeIty, rather than pass into a new state of subjection. * It
is _rue, subjects are seldom able to make resistance on such
9ccasions ; and, in general, their wisest plan will be to submit
to their new master_ and endeavour to obtain the best terms
_hey can.
• Mezeray's History of France, vol. ii. p. 458.
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Has the prince, or the superior of whatever kind, a po_or
(,.sAP.xxL to dismember
the state ? We answer as we have done with
§ 265.

respect to the domain :--if the fundamental
laws forbid all
dismemberment
by the sovereign, he cannot do it without the
the prince concurrence
of the nation or its representatives.
:But, if the
h_ power laws are silent, and if the prince has received a full and abto thsmemher
the
solute authority, he is then the depositary
of the rights of the
Irate.
nation, and the organ by which it declares its will.
The nation ought never to abandon its members
but in a case of
necessity, or with a view to the public safety, and to preserve
itself from total ruin ; and the prince ought not to give them
up except for the same reasons.
:But, since he has receivetl
an absolute authority, it belongs to him to judge of the necessity of the case, and of what the safety of the state requires__
- On occasion of the above-mentioLed
treaty of Madrid, the
principal persons in France, assembled
at Cognag after the
king's return, unanimously
resolved, "that
his authority did
not extend so far as to dismember the crown."*
The treaty
was declared void, as being contrary to the fundamental
law
of the kingdom:
and, indeed, it had been concluded without
sut_icJent powers: for, as the laws in express terms refused to
the king the power of dismembering
the kingdom, the concurrence of the nation was necessary for that purpose ; and it
might give its consent by the medium of the states-general.
Charles V. ought not to have released
his prisoner
before
those very states had approved the treaty ; or rather, making
a more generous use of his victory, he should have imposed
less rigorou_ conditions,
such as Francis I. would have been
able to comply with, and such as he could not, without dishonour, have refused to perform.
:But now that there are no
longer any meetings of the states-general
in France, the king
remains the sole organ of the state, with respect to other
powers : these latter have a right to take his will for that of
all France;
and the cessions the king might make them
would remain valid, in virtue of the tacit consent by which
the nation has vested the king with unlimited powers to treat
with them.
Were it otherwise, no solid treaty could be entered into with the crown of France.
For greater security,
[ 120 ] however, other powers have often req,tired that their treaties
should be registered in the parliament of Paris; hut at present
even this formality seems to be laid aside.
Whether

Mezeray'sH_ _ry of France,vok ii. p. 4_.
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CHAP. XXII.
oF RIYERS_STttEAMS_
AND LAKES.
WHEN a nation takes possession of a country, with a view _s. A _.
to settle there, it takes possession of every thing included in v,. that seit, as lands, lakes, rivers, &c. But it may happen that the paratestwo
country is bounded and separated from another by a river ; in temtoriewhich case, it is asked, to whom this river belongs. It is
manifest, from the principles established in Chap. XVIII., that
it ought to belong to the nation who first took possession of
it. This principle cannot be denied; but the difficulty is, to
make the application.
It is not easy to determine which of
the two neighbouring nations was the first to take possession
of a river that separates them. For the decision of such
questions, the rules which may be deduced from the principles
of the law of nations are as follow :-\
1_. When a natj.on__take_ l_Q_Ce_.ssign
9f_ a country bounded_
by a rive.L,_ih.¢Jz.cansidered as appropriating to herself the
river also: for, the utility of a river is too great to admit a
_supposition that the nation did not intend to reserve it to herself. Conse_entl$__ the nation that first established her do:
_mini9n on on e of the hanks o_fthe-r_ver is considered as being
the first possessor of all that part of the river which bounds
her t err_t9_:y. When there is q_uestion of a very broad river,
this presumption admits not of a doubt, so far, at least, as
relates to a part of the river's breadth ; and the strength of
the presumption increases or diminishes in an inverse ratio
with the breadth of a river; for, the narrower the river is,
the more does the safety and convenience of its use require
that it should be subject entirely to the empire and property
of that nation. (68)
2._J.f that llation has made any use of the river, as, for
navigating or fishing, it is presumed with the greatest certainty that she has resolved to appropriate the river to her
own

use.

3. If, of two nations inhabiting the opposite banks of the
river, neither party can prove that they themselves, or those
whose rights they inherit, were the first settlers in those
tracts, itisto
be supposed that both nations came there at
the same time, since neither of them can give any reason for
claiming the preference; and in this case the dominion of
each will extend to the middle of the rivex. Q)
is

(68)

As

no

legal

regards

p_vate

presumption

rights,
that

there
the

soil

Doug.
Rep.

411.

{ Palmer

v. Hicks,

6 Johns.

133.}

of a navigable rlvor belongs to the own- (1){5Wheat.Rep.374,379; 3 Mama
eraof _- adjoininglands,ex utraque Rep.147.}
_'__
or otherwise./_ex V. ,Smtth, 2w._
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J 4. A long and undisputed vossession establishes the right;
•
_xma, (6)9 otherwise
there could be no peace, no stabl]lity between them ; and notorious facts must be admitted to
prove the possession. Thus, when from time immemorial a
Ination has, without contradiction, exercised the sovereignty
[ 121 ]lupon a river which forms her boundary, nobody can disIpute with that nation the supreme dominion over the river in
!question.
I 5. Finally, if treaties determine any thing on this _F_._j,gn,
_E
the.y must be observed.
To decide it by accurat-eand exl)ress
'__t_pulations, is the safest mode; and such is, in fact, the me-t/
_thod taken by most powers at present.
I2_7. of \ If a river leaves its bed, whether it be dried up or takes
the bedof nit s course elsewhere, the bed belongs to the owner of the
r_er
wh,ehriver;
for, the bed is a part of the river ; and he who had
is
drmd
up,
ort_kesan-appropriated to himself the whole, had necessarily appro.
othercoursepriated to himself all its parts.
26s. The If a territory which terminates on a river has no other
rtght of al- bo_nndary than that river, it is one of t]i'os'e-t_rrrTt-o-H_t-hat
|uw_n.(_0)have natural or indeterminate bounds (terrltorla arcifinia),
and it enjoys the right of alluvion ; that is to say, every gradual'_brease of soil, every addition which the current of the
river may make to its bank on that side, is an addition _0_.
that territory, stands in the same predicament with it, and
belongs to the same owner. For, if I take possession of a
piece of laud, declaring that I will have for its boundary the
river which washes its side,--or if it is given to me upon
that footing,--I thus acquire, beforehand, the right of alluvion ; and, consequently, I alone may appropriate to myself
whatever additions the current of the river may insensibly
make to my land :--I say "insensibly,"
because in the very
uncommon case called avulsion, when the violence of the
stream separates a cons_erable part from one piece of land
and joins it to another, but in such manner that it can still
be identified, the property of the so_
removed naturally
continues vested in its former owner_ The'
-" civil law-'_h--av'--e
th--us
pro_-ided against" ah-d'W6-c_
case, when it happens between individual and individual ; they ought to unite equity with
fljae welfare of the state, and the care of preventing litigations_.
" In case of doubt, every territory terminating on a river is ',
presumed to have no other boundary than the river itself; '
because nothing is more natural than to take a river for a _
_HA

.

XXII.

0

(69) As to what is a sufficiently long
and undisturbed possession, by the law
of France,
Jersey, and England,
in
general, see _e_eet v, Pitmn , Knapp'e
Rep. 67.
(?0) As to the rights of alZatnon, or
_dden dereltct m general, _ee The J_n9
v. Yarborouglt, 1 Dow Rep. New Series,
1N

178; 4 Dowl. & Ry. 7f£ ; 3 Barn. &
Cres. 91, S. C.; 5 Bin_, 163, 169 ; 1
Thomas Co. Lit. 47, in note ; Seultee on
Aquatic Rights; Chitty's General Practice, 199, 200.
{ 2 Johns. Rep. 322 ; 3
Mass. Rep. 325 ; 2 Hall's L. Journ. 307 ;
5 Hall's L. Journ. 1,113. }
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boundary,
when a settlement
ismade; and whereverthereis _ooKL
a doubt,thatisalwaystobe presumedwhichismost natural
cllAr,
xxn.
and most probable.
As soonas itisdeterminedthata riverconstitutes
the_269.
Whs.
boundaryline
betweentwoterritories,
whetheritremainscorn_eranumort to the inhabitants on each side of its banks, or whether wunproeach shares half of it, or, finally, whether it belongs entirely Cll_U
dycesally
go Ill
to one of them, their rights with respect to the river are in thorightto
no wise changed by the alluvion. If, therefore, it happens, • r_ver.
'
that, by a natural effect of the current, one of the two territories receives an increase, while the river gradually encroaches on the opposite bank, the river still remains the natural boundary of the two territories, and notwithstanding
the progressive changes in its course, each retains over it the
same rights which it possessed before ; so that, if, for instance,
it be divided in the middle between the owners of the opposite banks, that middle, though it changes its place, will continue to be the line of separation between the two neighbours.
The one loses, it is true, while the other gains; but nature
alone roduces this chan_,e" she destroys the land of the one, [ 122 ]
while she forms new land for the other. The case cannot be
otherwise determined, since they have taken the river alone
for their limits.
"]3ut if, instead of a gradual and progressive change of its _ 2r0.
bed, the river, by an accident merely natural, turns entirely What iEthe
out of its course, and runs into one of the two neighbouring¢_O _,h_=
states, the bed which ]t" has abandoned becomes, thencefor-chal
- thel.....e_'ts
ward, their boundary, and remains
" the property of the for-bed. g
met owner of the river (§ 267) ; the river itself is, as it were,
annihilated in all that part, while it is reproduced in its new
dA and there belongs only to the state in which it flows.....
"
This case is very different from that of a river w_3eh
tchanges its course without going out of the same state.
The
'latter, in its new course, continues to belong to its former
owner, whether that owner be the state, or any individual to
whom the state has given it; because rivers belong to the
, public in whatever part of the country they flow. .Qf..th.e
i b_ed_hie,h_j£ h__ abandoned_ a m_j_et_..__gr_.estp_th_ contiguous lands on each side, if they are lands that have natural
bounffar]es; wltlF_he "r]g'hC_iralluvion.
_hat bed (notwith' stand_rf_'_what we have said in § 267) is no longer the property of the public, because of the right of alluvion vested
in the owners of its banks, and because the public held possession of the bed only on account of its containing a river.
' _ut_Xf_.12m__acent
lands have npt...n.atural__boandari_, th_
•; _public still r&kajns t-'he ._property of the bed. The new soil
:, o_v_ve_h_- th_"r_
es-Jts-eamr.s__is_1._ostto t_h_pyoprie tor,
• because all the rivers in the counLr.__b.c_g to the public.
;,,_"_'t-]_-h-b_--a'lTd_'K'b'l_"to
_raise any works on-tt;e bank"_T_i 2ft.
;river, which have a tendency to turn its course, and to east\_Vorl_.,

"
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_,o_,._itupon theopposite
bank: thiswould be promotingourowli
cnA,,__:
X_advantage atourneighbour's
expense. Each canonlysecure\
_eud,ng
_ }himself,
and hinderthecurrent
fromunderminingand carryturn the
',ill'_ away his land. (72'1

\

current,

(71

"

_

/

.

.

27, or ,_. _In general, no person ought to build on a river, any more
g_n_'r_l,
' than elsewhere, any work that is prejudicial to his neighprejud,e,al hour's rights.
If a river belongs to one nation, and another
t_,the
rightshas an incontestible right to navigate it, the former cannot
of
others.
,.._)
erect upon it a dam or a mill which might render it unfit for
navigation.
The right which the owners of the river possess
in this ease is only that of a limited property; and, in the
exercise of _t, they are bound to respect the rights of others.
273 I_u_qs But, when two different rights to the same thing happen to
mrelatton clash with each other, it is not always easy to determine
to mterfer- which ought to vield to the other : the point cannot be satism¢right_, faetorily decide[l, without attentively considering the nature
of the rights, and their origin. For example, a river belongs
to me, but you have a right to fish in it : and the questmn is,
whether I may erect mills on my aver, whereby the fishery
will become more difficult and less advantageous?
The na[ 123 ] ture of our rights seems to determine the question in the
affirmative.
I, as proprietor, have an essentialright over the
river itself:--you
have only a right to make use of it_a
right which is merely accessory, and dependent on mine ; you
have but a general right to fish as you can in my river, such
as you happen to find it, and in w[aatever state I may think
fit to possess it. I do not deprive you of your right by erecting my mills: it still exists in the general view of it; and,
if it becomes less useful to you, it is by accident, and because
it_is dependent on the exercise of mine. (74)
.....
.1
The case is different with respect to the right of nav_.y_tion, of which we have spoken. This rig_hLlmC.assm_ilysupposes that the river shall remain'-_e
and naviaabIe, and
therefore excludes every work that will entire!i i_'_rrupt its
--T-_ a_tiquity and origin of the rights serve____oJe_._da
tl2ejr nature, to det91:_i0e _the question.
The more ancient
(71) This principle
of the law of
natmns ha.* been ably discussed as part
of the mumelpal
law of Scotland and
England
m Menzies v. Breadalbune,
3 Wfls. & Shaw, 235, and see The
K, ny v. Lord Yttrboro,_gh. 1 Dow. Rep.,
.New Sertes, 179: and tVrtqht v. Howa_d. 1 Strtl. & Stu. 190, Rex v. Traffi_rd, 1 Barn. & Adolph. 874, and Ch_tty's Gene=d
Praetme,
610. {4 Dull
l_ep. 211, 13 Mass 420, 507; 3 Har. &
MeHen
441, 2 Conn. Rep. 584; Coxe's
:Rep. 460 }
(72) That is permttted
as well as s
bank or groove to prevent an alteration
200

in the current.
//arv. Pagham, 8 Barn.
& Cress 355 ; Rex v. Trafford, 1 Barn,
& Adolph. 874; 2 Man. & Ryl. 468; 1
Moore & Scott, 401 ; 8 Blng. 204, (m
error.)
(73) See note 72.
(74) But this doctrine seems questionable.
See l_rightv.
Hoto,zrd, 1 Sira.
& Stu. 190 ; and Jtason v. Hill, 3 Barn.
& Adolph. 804; Chitty's General Pra¢.
191, 192.
Even a right of irrigating
reasonable times may qualify the absolute and general
right to the use of tho
water for working _ mill
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t he absolgte, is to_be exerted in its full extent_ and _oo_ 1.
ol--'___'e_te'n_e_d
Wit}lout prejudice CHAP.
XX,
_T57_d 7orme_; for, it could_]y "5("estaNMled on _bis footrag, unless the possessor of the first right has expressly consented to its being limited.
In the same manner, rights ceded by the proprietor of any
thing are considered as ceded without prejudice to the other
rights tLat belong to him, and only so far as they are consistent with these latter, unless an express declaration, or the
very nature of the right, determine it otherwise. If I have
ceded to another the right of fishing in my river, it is manii_f t_i{'t 1-have ceded if _:itlib_utpr_udiee to my otber rights,
and t-_at-T rema]n free _icobuild "onthat river such works as I
think pro-p_r;_?;centhoug_ they s'houl_tinjure the fishery, provided the do not alib bther d_sfro it 75
A work of this
Iatter_kmit, such as a _am that would hinder the fish from
ascending it, could not be built but in case of necessity, and
on making, aeeording to circumstances, an adequate compensation to the person who has a right to fish there.
Whet we have said of rivers and streams, may be easily _ _7_.
apphed to lakes. :Every luke, entirely'included in a country, Lak*,.
belongs to the nation that is the proprietor of that country ;
for in taking possession of a territory, a nation is considered as
having appropriated to itself every thing included in it ; and,
as it seldom happens that the property of a lake of any considerable extent falls to the share of individuals, it remains
common to the nation.
If this lake is situated between two
states, it is presumed to be divided between them at the middle, while there is no title, no constant and manifest custom,
to determine otherwise.
_]lmt has been said of the right of alluvion, in speaking or __?_.
rivers, is also to be understood as appJying to lakes. When _
of
a lid<e ivhich bounds a state belongs entirely to it, every in-lake"
crease in the extent of that lake falls under the same predicament as the lake itself; but it is necessary that the increase
should be insensible, as that of land in alluvion, and moreover
that it be real, constant, and complete. To explain myself more
fully.--1..! sl?eak of insensible increase: this is the reverse of
alluvion ; the questl'onH_re're_at-i_'si_o'the increase of a lake, as, [ 124
in the other case, to an increase of soil. If this increase be
not insensible,--if the lake, overflowing its banks, inundates a
large tract of land, this new portion of the lake, this tract thus
covered with water, still belongs to its former owner. Upon
what principles can we found the acquisition of it in behalf of the
owner of _he lake ? The space is very easily identified, though
it has changed its nature : and it is too considerable to admit a
resumption that the owner had no intention to preserve it to
imself, notwithstanding the changes that might happen to it.
(75) See note 74, ame, p. 122.
2b
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But. 2. If the lake insensibly undermines a part of tha
:m_, x., t. opposite territory, destroys it, and renders it impossible to be
known, by fixing itself there, and adding it to its bed, that
part of the territory is lost to its former owner ; it no longer
exists ; and the whole of the lake thus increased still belongs
to the same state as before.
3. If some of the lands bordering on the lake are only overflowed at high water, this transient accident cannot produce
any change in their dependence.
The reason why the soil
.which the lake invades by little and little belongs to the offn_of the lake and is lost to its former proprietor, is, lJec_u'_ the proprietor has no other boundary than the lake, n6r any
other marks than its banks, to ascertain how far his pdsses--__ons extend.
If the water advances insens_T_'_IiWo1_
it retires in like'man_aer, be gains: such must have beffrf-'The
intention of the nations who have respectively appropriated
to themselves the lake and the adjacent lands :--it can scarcely be supposed that they had any other intention.
But a
territory overflowed for a time is not confounded with the
rest of the lake: it can still be recognised; and the owner
may still retain his right of property in it. Were it otherwise, a town overflowed by a lake would become subject to a
different government during the inundation, and return to its
former sovereign as soon as the waters were dried up.
4. :For the same reasons, if the waters of the lake, penetrating by an opening into the neighbouring country, there
form a bay, or new lake, joined to the first by a canal, this
new body of water and the canal belong to the owner of the
country in which they are formed.
:For the boundaries are
easily ascertained: and we are not to presume an intention
of relinquishing so considerable a tract of land in case of its
happening to be invaded by the waters of an adjoining lake.
.1
It must be observed that we here treat the question_-_ -_
arising between two states : it is to be decided by other principles when it relates to proprietors who are members of the
same state. In the latter case, it is not merely the bounds
of the soil, b_-a]so_ts- nature and u_,__ne
the
-poSsession of it. An individual who p'o'_b_ssb's--a
- field on the _
?Sbrders of a lake, cannot enjoy it as a field when it is over-_
flowed; and a person who has, for instance, the right of fish-_
ing in the lake, may exert his right in this new extent : if the]
[ 125 J waters retire, the field is restored to the use of its forme_,
owner. _.:t_e lake penetrates by an opening into the low
: !ands m its neighbourhood, and there [0rms a permanent m_
_mdktlon, this new lake belongs to tbe publi_[_'_'_au'_-a_,
l_a_es belong to the public.
_
............
_J
! 27s. L_-_I'he
same prii,eiples show, that if the take insensibly form.sto._d on _an accession of land on its banks, either by retiring or in any
the banks other manner, this increase of land belongs to the country
°f _ lake" ,which it joins, when that country has no other boundary than
:
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the lake. It is the same thing as alluvion on the banks of _oo_ _.
the river.
CHAP.
XXtL
But, if the lake happened to be suddenly dried up, either _ 2rr. Boa
totally or in a great part of it, the bed would remain in the of a lake
possession of the sovereign of the lake ; the nature of the soil, draedup.
SOeasily known, sufficiently marking out the limits.
The empire or jurisdiction over lakes and rivers is subject _.,re. Jute the same rules as the property of them, in all the easesrisd'eti°n
which we have examined.
Each state naturally possesses it and
over ravers.
lakes
over _he whole or the part of which it possesses the domain.
We have seen (§ 245) that the nation, or its _overeign, commands in all places in its possession.

CHAP. XXIII.
oF THESEA.(76)

CHAP. XX_

IN order to complete the exposition of the principles of the _ _r9. The
law of nations with respect to the thin sgs_anation may pos- sea,and xts
sess_ it remains to treat of the open sea. 1Thg use of the open _se"
_i_eg

_o_[g_[8-_fi"navigation,

is moreover
near

the

of
shore,

use
such

and
for

the
as

in

procuring
shell-fish,

(76) As to the dominion of the mare
_eas, and rlght to hmlt the passage thereon, and the elatm of the Enghsh m the
Brattsh seas and elsewhere, in general,
see the authomtms collected m 1 Chitty's
Commercial
Law, 88 to 108. With respeet to the wew taken by the Enyllsh
law of raghts in and connected with the
sea and sea-shore, the doctrine is, that
the sea is the property of the king ; and
that so is the land beneath, except such
part of that land as is capable of being
usefully occupied without prejudice to
navlgatmn, and of which a subject has
either had a grant from the king, or
has so exelu_ively used it for so long a
time as to confer on him a title by proac_ptmn.
In the latter case, a prosumptmn is raised that the king has
either granted him an exclusive
right
to it, or has permitted tam to have pos|ession of it, and to employ his money
and labour upon it, so as to confer upon
him a title by oecupatmn, the foundstion of most of the rights to property m
land.
This is the law of England, and
also of Jersey, an_l some other islands
belonging to Great Britain.
Ben_¢ v.

fishingl;
of
amber,

along
several
pearls,

its

coasl

things
&e.,

s i:

found
for

the

Pipou,
Knapp's Rep. 67; Blnnddl
v.
Cotterall, 5 Bar. & Aid. 268; and The
King v. Lord Yarborough, 3 Bar. & Cres.
91, and 1 Dew's Appeal
Cases, New
Seraes, 178.
In the first mentmned ease,
it was decided that the lord of a manor
cannot estabhsh a claim to the exclusive
right of cutting sea-weed on rocks below
low-water mark, except by a grant from
the king, or by such long and undisturbed enjoyment of it (viz. at least for
twenty years continuously)
as to give
him a title by prescnptmn ; and that
the possessmn necessary to constitute a
title by Frescraptmn must be uninterrupted and peaceable, both according to
the _cw of England, tlle eiml law, and
those of France, Norma,tdy, and Jersey.
But, where artificial cuts or recesses
have been made on the sea-shore, into
and over whmh the sea afterwards flows,
then, in the absence of proof as to acts
of ownership, the soil of these recesses
is to be presumed to have belonged to
the owner of the adjacent estate, and
not to the crown. Lowe v. Govett, 3 Bar.
& Ariel. 863.--C.
2O3
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B,_KL making of salt, and finally, for the establishment of places or
cnA,.,xxm.retreat and security for vessels.
2s0. Whe- The open sea is not of such a nature as to admit the holding
therthesea possession of it, sil/ce no settlement can be formed on it, so
c.an
beposBut a nation powerful at
sessed,
and as to hinder others from passing.
_t_domi- sea may forbid others to fish in it and to navigate it ; deelar.,on appro-ing that she appropriates to herself the dominion over it, and
prm_ed, that she will destroy the vessels that shall dare to appear in
it without her permission. Let us see whether she has a right
to do this.
."Sl. No- _It is manifest that the use of the open sea, which consists
bodyhasa in navigation and fishing, is innocent and inexhausti_I_ ; that
right to approprmte
to •is •to say--he who navigates or fishes in the open sea does no
himselfthe injury to any one, and the sea, in these two respects, is suffi_,_of the cient for all mankind.
:Now, nature does not give to man a
ot._ ae_. right of appropriating to himself things that may be in_pcently used, and that are inexhaustible, and sufficient for all.
For, since those things, while common to all, are sufficient to
supply the wants of eaeh,--whoever §hould, to the exclusion
of all other participants, attempt to render himself sole pro[ ] 26 ] prietor of them, would unreasonably wrest the bounteous gifts
of nature from the parties excluded.
The earth no longer
furnishing, without culture, the things necessary or usdfuT-to
the human race, who were extremely multiplied, it became
necessary to introduce the right of propertyr in order that
each might apply himself with more success to the culti_iation
of what had fallen to his share, and multiply, b_ his_ ]_/bour,
the necessaries and conveniences of life. It is for this reason
the law of nature approves the rights of dominion and property, which put an end to the primitive manner of living in
common. But this reason cannot apply to things which are
in themselves inexhamstibte; and, consequently, it cannot
furnish any jus_ grounds for seizing the exclusive possession
of them. If the free and common use of a thing of this nature was prejudicial or dangerous to a nation, the care of their
own safety would authorize them to reduce that thing under
their own dominion, if possible, in order to restrict the use
of it by such precautions as prudence might dictate to them.
But this is not the case with the apen sea, on which people
may sail and fish without the least prejudice to any person
whatsoever, and without putting any one in danger. .N9
ant!on, therefore, has a right to take possession of the open
sea, oi" cIaim the sole use of it, to the e_gi6fi-bT-6YFa_,i*"
nations.
The kings of Portugal formerly ai_b_a'_ed _to-t_em"_elves the empire of the seas of Guinea and the East Indies ;*
but the other maritime powers gave themselves little trouble
about such a pretension.
The right of navigating and fishing in the open sea being
• See Grotius's Mare Liberum_and Selden'BMare Clausum, lib. i. cap. xvii.
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t,hcn a right common to all men, the nation that attempts to Boo_L
exclude another from that advantage does her an injury, and cnAP.xxm.
furnishes her with sufficient grounds for commencing hostili- } 2s2. The
ties, since nature authorizes a nation
to repel an injury--that
nationthat
•
•
attempts tO
is, to make use of force against whoever would deprave her exclude
uf her rights,
another,
:'Nay, more,--a nation, which, without a legitimate claim, doe,,t an
would arrogate to itself an exclusive right to the sea, and ,,,jury.
support its pretensions by force, does an injur_ to all nations ; even
_2s3.doesIt
it infringes their common right ; and they are justifiable in _n injuryto
forming a general combination against it, in order to repress an naUons.
such an attempt.
Nations have the greatest interest in causing the law of nations, which is the basis of their tranquillity, to be universally respected.
If any one openly tramples it under foot, they all may and ought to rise up against
him; and, by uniting their forces to chastise the common
enemy, they will discharge their duty towards themselves,
and towards human society, of which they are members
(Prelim. § 22).
-4
/ However, as every one is at liberty to renounce his riglat, _ 2s4. it
a nation may acquire exclusive rights of navigation and fish-m_y acqa_
l_ng_TJytre£t'_es,
in which other nationsrenounce
in its favour _n
....
righte_._l_s,_,
by
the rights they derive from nature.
The latter are obhgedtrcaucs:
to observe their treaties ; and the nation they have favoured
has a right to maintain by force the possession of its advan- _
t:_ges. Thus, the house of Austria has renounced, in favbh-_-[ 127 ]
, :gf England and Holland, the right of sending vessels from
the Netherlands to the East Indies.
In Grotius, de Jure
Belli et -Pads, lib. ii. cap. iii. § 15, may be found many
instances of similar treaties.
:_'_s the rights of navigation and of fishing, and other rights _ 2s5.but
which may be exercised on the sea, belong to the class of not by pr_those rights of mere ability (jura merce facultatis), winch""andSCr'pti°nlong
are imprescriptihle (§ 95), they cannot be lost for want of use. u_,,,(77)
Consequently, although a nation should happen to have been,
from time immemorial, in sole possession of the navigation
or fishery in certain seas, it cannot, on this foundation, claim
an exclusive right to those advantages.
For, though others
have not made use of their common right to navigation and
fishery in those seas, it does not thence follow that they have
had any intention to renounce it; and they are entitled to
exert it whenever they think proper. (78)
'But it may happen that the non-usage of the right may}286, anassume the nature of a consent or tacit agreement, and thus lessby virbecome a title in favour of one nation against another. When meofa t_c_*
a nation that is in possession of the navigation and fishery_
emeat(77) See observations
I Chit. Cam. L. 287, n.
(78) As to the effect
unhaterrupted
use, and

and authoritaes,
4, 5.
of twenty years'
what intermp-

tion not successfully litigated
will prevent a right, see the judgment in JBenest
v. P,/_u_ Knapp's Rep. 67.---C.
8
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ioo_ L in certain tracts of sea claims an exclusive right to them, and
chAP.xxm. forbids all participation
on the part of other nations,--if
the
others obey that prohibition with sufficient marks of acquiescence, they tacitly renounce their own right in favour of that
nation, and establish for her a new right, which she may after.
wards lawfully maintain against them, especially when it is
confirmea by long use. (79)
_._
2s7. Tho_ The various uses of the sea near the coasts render it very
._'_ sea
nearthe
It furnishes fish, shells, pearls, amcoasts
may susceptible of property.
becomea her, &c. Now, in all these respects, its use is not inexhausti.
' property, ble : wherefore, the nation, to whom the coasts belong, may
appropriate
to themselves, and convert to their own profit,
an advantage which nature has so placed within their reach
as to enable them conveniently to take possession
of it, in
the same manner as they possessed themselves of the dominion of the land they inhabit.
Who can doubt that the pearT j
, _fisheries of Bahrein and Ceylon may lawfully become property?
And though, where the catching of fish is the only
object, the fishery appears less liable to be exhausted, yet, if
a nation have on their coast a particular fishery of a profitable nature, and of which they may become masters, shall they
not be permitted to appropriate to themselves that bounteous
gift of nature, as an appendage to the country they possess,
and to reserve to themselves the great advantages which their
commerce may thence derive in case there be a sufficien
abundance of fish to furnish the neighbouring nations ? But
if, so far from taking possession
of it, the nation has once
acknowledged
the common right of other nations to come and
fish there, it can no longer exclude them from it ; it has left
that fishery in its primitive freedom, at least with respect to
those who have been accustomed
to take advantage
of it.
The English not having originally taken exclusive possession
of the herring fishery on their coasts, it is become common
[ 128 ] tgflhem with other nations.
_.
2ss. A_-_ A nation may appropriate
to herself those thin_gs_.of_which"
other reasou the'_ree and common use would be prejudicial
or da_erous
forapproto
her.
This
is
a
second
reason
for
which
governments
expriatmgthe
.,caboraor- "tend their dominion over the sea along their coasts as far as
lng on tho they are able to protect their right.
It is of considerable
im_ts. (so) portance to the safety and welfare of the state that a general
liberty be not allowed to all comers to approach so near their
possessions,
especially with ships of war, as to hinder th_
proach
of trading nations, and molest their navigation.
Dur- _
_ng the war between Spain and the United Provinces, James I.,
king of England, marked out along his coasts certain boundaries, within which he declared that he would not suffer any
of the powers at war to pursue their enemies, nor even allow
(79) See further,1 Chit. Com.L. 94,
(80) See further,1 Chit.Com. L. 9_,
n. 1; ib. 98, s. 1.--C.
n. 2; ib. 94, n. 1; ib. 95, a. 11 Puff b.
3, c. 3, s. 6, p. 69.--C.
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their armed vessels to stop and observe the ships that should
_o,_ T
enter or sail out of the ports.*
These parts of the sea, thus_ _v xxm
"_bject
to a nation, are comprehended
in her territory ; nor
must any one navigate them without her consent.
But, to
vessels that are not liable to suspicion, she cannot, without a
breach of duty, refuse permission
to approach for harmless
purposes, since it is a duty incumbent
on every proprietor
to
allow to strangers a free passage, even by land, when it may
be done without damage or danger.
It is true that the state
itself is sole judge of what is proper to be done in every particular case that occurs;
and, if it judges amiss, it is to
blame : but the others are bound to submit.
It is otherwise,
however, in cases of necessity,--as,
for instance, when a vessel is obliged to enter a road which belongs to you, in order
to shelter herself from a tempest.
In this case, the right of
entering wherever we can, provided we cause no damage, or
that we repair any damage done, is, as we shall show more at
large, a remnant of the primitive freedom of which no man
can be supposed to have divested himself;
and the vessel
may lawfully enter i._ spite of you, if you unjustly refuse her
permission ....
.sit is not easy to determine to what distance a nation may'_ _s0. tI_
extend its rights over the sea by which it is surrounded.
Bo.:rar th,s po_dinus....t pretends, that according
to
may
,
. .the common right . of all _es_°n
extend.(Sl)
marmme nations, the prince s dominion extends to the distance
of thirty leagues from the coast.
But this exact determination can only be founded
on a general consent of nations_
which it would be difficult to prove.
Each state may, on this
head, make what regulation
it pleases so far as respects the
transactions
of the citizens with each other, or their concerns
with the sovereign : but, between nation and nation, all that
can reasonably be said is, that in general, the dominion of the
state over the ne!ghbouring
se_xtends
as far as her safety
re'n"dersit necessary and hef_pb_Cei • _s_able to assert it; since,
off tlie one hand, she cannot appropriate
to herself a thing
that is common to all mankind, such as the sea, except so far
as she has need of it for some lawful end (§ 281), and, on the
other, it would be a vain and ridiculous pretensmn
to claim a [ 129 ]
right which she were wholly unable to assert.
The fleets of_
England have given room to her kings to claim the empire of;
the seas whmh surround that island, even as far as the opposlte_
coasts._
Selden. relates a solemn act,§ by which it appears,_
that, in the time of Edward I., that empire was acknowledged_
by the greatest part of the maritime nations of Europe ; an&
the republic of the United Provinces acknowledged
it, in some'.
Selden's Marc Clausum, lib. ii.
(81) See further, Puff. b. 4, c. 5, e. 9,
pp. 167, 8; 1 Chit, Com. L. 99, n, 1;
b.

lOO, n.

Ii

lb.

101,

n.

2_

4 ; ib. 287_ n. 7 ; ib, 441, n. _.

ib.

101_

_ In his Republic, book i. e. x.
_ See Selden's Mare Clausum,
_ Ibid. lib. 2, cap. xxvim

n.
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Roo_L measure, by the treaty of Breda, in 1667, at least so far a8
enAe. xXm.relate d to the honours of the flag.
But solidly to establish a
right of such extent, it were necessary to prove very clearly
the express or tacit consent of all the powers concerned.
Thee
French have never agreed to this pretension of England ; and,
in that very treaty of Breda just mentioned, Louis XIV. would
not even suffer the channel to be called the English channel,
or the British sea.
The republic of Venice claims the empire
of the Adriatic, and everybody knows the ceremony annually
performed upon that account.
In confirmation
of this right
we are referred to the examples of Uladislaus, king of Naples,
of the emperor Frederic
III., and of some of the kings of
Hungary,
who asked permission
of the Venetians
for their
vessels to pass through
that sea.*
That the empire of tbl_
Adriatic belongs to the republic to a certain distance from her
coasts, in the places of which she can keep possession, and of
which the possession is important
to her own safety, appearl_
to me incontestable:
but I doubt very much whether
any
power is at present disposed to acknowledge
her sovereignty
over the whole Adriatic sea.
Such prctensmns
to empire are
respected as long as the nation that makes them is able to
assert them by force ; but they vanish of course on the decline .._
of her power.
At_esent
the whole space of the sea within
cannon shot of the cd_§_ is considered
a_ mak'h_
"the territory ; and, for that reason, a vessel Va_en-_wd'_-tho
_a:rinbh of a neutral fortress is not a lawful pme._
"_
290.
" The s]mres of the sea incontestably
belong to the nation
Shores and that possesses the country
of which they are a part ; and they
_ort_,.(83) belong to the class of public things.
If civilians have set
them down as things common to all mankind (res communes),
it is only in regard to their use; and we are not thence to
conclude
that they considered
them as independent
of the
empire:
the very contrary appears from a great number of
laws.
Ports and harbours
are manifestly an a.p_endage to
and even a part of the country, and eons_e__ar.e_tJLe
property
of the nation.
_ hatever is said o-t_ the land itself
will equally apply to them, so far as respects the consequences
of the domain and of the empire.
_:__
291. Ba--_ll
we have said of the parts of the sea near the coast, may
and straits._fbe said more particularly,
and with much greater reason, of '
(s4)
. roads, bays, and straits, as still more capable of being pos[ 130 _ sessed, and of greater importance to the safety of the country.
.But

I speak of bays

and straits

m See Selden's Mare Clausum, lib. i.
cap. xw.
(82) Post, b. 3, e. 7, _ 132, p. 344.--C.
(83) See further
I Chitty's
Cornmercial Law, 100, n. 2. The sea-shore,
below low-water mark, pr_._ facle belongs to the king and all his subjects,
and no subject can claim an exclusive
_S

of small

extent,

and not of,

right to cut sea-weed on rocks situate
below low-water mark, but by expresS
grant from the king, or uninterrupted
presumption.
Behest v P_pon, Knapp's
Rep. 67.
(84) See 1 Chitty's Commercml
Law,
100, n. 3.---0.
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,_ose great tracts of sea to which these names are sometimes
soo_ _.
given, as Hudson's
Bay and the Straits
of Magellan, over chAP.xxm.
which the empire cannot extend, and still less a right of propcrty.
A bay, whose entrance can be defended, may be possessed arid rendered subjedt to thelaws of _e sovereign ; and
_-important
that it should be so, since the country might
be much more easily insulted in such a place, than on the
coast that lies exposed to the winds and the impetuosity
of
the waves.
."It
must be remarked,
with regard to straits, that, when _ 792.
they serve for a communication
between two seas, the naviga- Stra,ts in

-_

,,'-

p_rtmular.

tion of which is common to all, or several nations, the nation (85)
which possesses the strait cannot refuse the others a passage
through it, provided that passage be innocent
and attended
with no danger to herself.
By refusing it without just reas,ns,
she would deprive those nations of an advantage granted them
by nature; and indeed, the right to such a passage is a reinnant of the primitive liberty enjoyed by all mankind.
:Nothing but tlle bare of his _
safe_y can authorize
the owner
of the strait to make use of certain precautions,
and to require
certain formalities,
commonly established
by the custom of
nations.
He has a right talevy
a moderate tax on the vessels that pass_ partly on account of the inconvenience
they
give him, by obliging" him to be on his guard--partly
as a .
return for the safety he procures them by protecting
them
from their enemies, by keeping pirates at a distance, and by
defraying the expense attendant on the'support
of light-houses,
sea-marks,
and other things necessary to the safety of mariners.
Thus, the king of Denmark requires a custom at the
straits of the Sound.
Such right ought to be founded on the
same reasons, and subject t9 the same rules, as the tolls established on land, or on a river.
(See §§ 103 and 104.)
..
-_it is necessar_ to'merit]on the right to wre.cks---a right which _ _98.
was the wretched offspring of barbarism, and which has almost Right to
everywhere fortunately
disappeared
with its parent.
Justice wrens. (st)
and humanity cannot allow of it, except in those cases only
where the proprietors
of the effects saved from a wreck cannot
possibly be discovered.
In such cases, those effects belong to
the person who is the first to take possession of them, or to
the sovereign, if the law reserves them for him.
]If a sea is entirely enclosed by the territories
of a nation, _ 294. A
_d
has no other communication with the ocean than by a _a
enclos_
within
the
channel of which that nation may take possession, it appears terr, tone_ _,f
that such a sea is no less capable of being occupied, and be-a =_t,oo.
coming property, than the land; and it ought to follow the
(85)
101,

See

1 Chitty's

Commen

ial

Law,

_n general

n. 1.--C.

(66)
quently
Mumclp_l

The
the

1 Hagg.
right

to wreek

subject
Courts

is not

of lit_gatton
of

27

Great

Britain

uufre-

modern
Rep.

of DTmwteh

in the

16;

cases,
and

v. _terry,

Ship

The
1 Barn.

Augusta,

Bailiffs,

831._C.

; see

,2

&c.,

& Adolph

200

.

-_
; _.._
_'_

1_0

OF THE SF,A.

_oo_ _. fate of the country that surrounds it. The Mediterranean,
_nAr.xxM.in former times, was absolutely enclosed within the territories
of the Romans; and that people, by rendering themselves
masters of the strait which joins it to the ocean, might subject
the _editerranean
to their empire, and assume the dominion
over it. They did not, by such procedure, injure the rights
of other nations; a particular sea being manifestly designed
[ 131 ] by nature for the use of the countries and nations that surround it. Besides, by barring the entrance of the Mediterranean against all suspected vessels, the Romans, by one single
stroke, secured the immense extent of their coasts: and this
reason was sufficient to authorize them to take possession of
it. And, as it had absolutely no communication but with the
states which belonged to them, they were at liberty to permit
or prohibit the entrance into it, in the same manner as into
an_of their towns or provinces.
295. The When a nation takes possession of certain parts of the sea,
part._of the i t takes possession of the emplre over them, as well as of the
.,capossess-domain,
on the same principle which we advanced in treating
ed by
a
powerare of the land (§ 205). These parts of the sea are within the
withinits , jurisdiction st the nation, and a part of its territory: the
jurisdmti°n_':
sovereign commands there', he makes laws, and may punish
_sT)
=those who violate them; in a word, he has the same rights
there as on land, and, in general, every right which the laws
'of the state allow him.
"It is, however, true that the empire and the domain, or property, are not inseparable in their own nature, even in a sovereign state.* As a nation may possess the domain or property of a tract of land or sea, without having the sovereignty
of it, so it may likewise happen that she shall possess the
sovereignty of a place, of which the property or the domain,
with respect to use, belongs to some other nation. But it is
alwa_y ps resumed,
.....
that_ when a nation possesses the'-useful
domain of any place whatsoever, she h_as_l_Ffg_r_i'g_'_domain and empire, or the sovereignty (_20_.'_'W_-Wfffifiot,
]_6wever, fr6m the p_ossession st_ the_-empl"'re,infer, with equal
probability, a coexistent possession of the useful domain;
for, a nation may have good reasons for claiming the empire
over a country, and particularly over a tract of sea, without pretending to have any property in it, or any useful domain. The English have never claimed the property of all
the seas over which they have claimed the empire. (88)
j
k_8?) Seefurther,1 Chitty'sCommer-mercialLaw, 101, 2, 3. As to the
cialLaw,95,n. 3; G:rotms,
b. 2, e.3, s. dwtyof thefla_,orthe obligationupon
13,p. 166.--C.
othernationsto paya particularmark
SeeBookII. _ 83.
of respectto Britishmen-of-war,by
(88)As to the Britishseas,and the strikingtheir flag or lowering their
claimsof the Enghshof empireover topsail,formerlyclaimed,and so obo
the seas in general,see Selden'sMare noxiousto foreignshipping,see id.
Clausum_b.
2, c. 1, p. 182,andbther 101,2; Molloy,b.1, e. 5, ss. ll; and
_uthoritiescollected1 Chttty'sCorn- seePostlowalte's
Dtot._t. Sea,Brttl._'
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This is all we have to say in this first book. A more mi- ,oo, ,.
nute detail of the duties and rights of a nation, considered in cH,P. xxt,.herself, would lead us too far. Such detail must, as we have
already observed, be sought for in particular treatises on the
public and political law. We are very far from flattering
ourselves that we have omitted no important article; this
is a slight sketch of an immense picture : but an intelligent
reader will without difficulty supply all our omissions by making a proper application of the general principles : we have
taken the utmost care solidly to establish those principles,
and to develop them with precision and perspicuity.
Marten's I, Nat. 168, 9---172, 175 ; Com.
Dig. Navigation,
A. And, u to the
French view of the right of the eeap
and of t_$ rofpeotl to be observed be-

tween #hips, see Cou_ de /)ro_t Pub/_
I_tt.rme _ Exter_e, tom. 2, p. 80 to 84,
and id. 396 to 406.---Co
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BOOK II.
OF A NATION CONSIDERED IN ITS RELATION TO
OTHERS.

• CHAP.
mooK n.I.
CHAP.

I.

OF THE COMMON DUTIES OF A NATION TOWARDS OTHERS ; OR_
OF THE OFFICES OF BUMANITY BETWEEN NATIONS.

1, Fou,- THE following maxims will appear very strange to cabinet
dation
of politicians ; and such is the misfortune of mankind, that, to
the common
andmutualmany of those refined conductors of nations, the doctrine of
du_esof this chapter will be a subject of ridicule. Be it so; but we
nations, will, nevertheless, boldly lay down what the law of nature
prescribes to nations. Shall we be intimidated by ridicule,
when we speak after Cicero ? That great man held the reins
of the most powerful state that ever existed; and in that
station he appeared no less eminent than at the bar. The
punctual observance of the law of _ature he considered as
the most salutary policy to the state. In my preface, I have
already quoted this fine passage---2Vihil est quod adhuc de
republiea putem dictum, et quo possim longius progredi, nisl
sit eonfirmatum, non modo falsum esse illud, Mne injuria non
posse, sed hoe verissimum, sine summa justltla rempublicara
regi non posse.* I might say on good grounds, that, by the
words summa justltla, Cicero means that universal justice
which consists in completely fulfilling the law of nature. But
in another place he explains himself more clearly on this
head, and gives us sufficiently to understand that he does not
[ 134 ] confine the mutual duties of men to the observance of justice,
properly so called.
"Nothing,"
says he, "is more agreeable to nature, more capable of affording true satisfaction,
than, in imitation of Hercules, to undertake even the most
arduous and painful tabours for the benefit and preservation
of all nations."
Magis est ,ecundum naturam, pro omnibu_
gentibus, si fierl possit, eonservandis aut juvandis, maximo,
labores molestiasque suseipere, imitantem 2tereulem illum,
quem hominum lama, beneficiorum memor, in concilium ceelestlum collocavit, quam vlvere in solltudlne, non modo sine
,I Fragm. ex lib. ii. De Republiea.
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ulli_ molestli_, sed etlam in maximis voluptatlbus,
abundantern omnibus eopiis, ut exeella_ etiam pulehritudine
et viribus,
Quoeirea optimo quisque et splendid_ssimo ingenio longe illam
oitam huie an_ponit.*
In the same chapter,
Cicero exI..ressly refutes those who are for excluding foreigners
from
the benefit of those duties to which they acknowledge
themselves bound towards their fellow-citizens.
Qui autem civium
rationem dlcunt habendam,
externorum
negant, hi dirimunt
eommunem
humani generis soeietatem ; qua sublata, benef_
centia, liberaIitas,
bonitas, justitia,
funditus
tollitur ; qum
qui tollunt, etiam adversus Deos immortales impii judleandi
aunt; ab iis enim constitutam
inter homines soeietatem everrunt.

.oo_ n.
c,AP. L

And why should we not hope still to find, among those
who are at the head of affairs, some wise individuals who are
convinced of this great truth, that virtue is, even for sovereigns and political bodies, the most certain road to prosperity
and happiness .9 There is at least one benefit to be expected
from the open assertion
and publication
of sound maxims,
which is, that even those who relish them the least are thereby laid under a necessity of keeping within some bounds, lest
they should forfeit their characters
altogether.
To flatter
ourselves with the vain expectation
that men, and especially
men in power, will be inclined strictly to conform to the laws
of nature, would be a gross mistake;
and to renounce
all
hope of making impression
on some of them_ would be to
give up mankind for lost.
"
_lq'ations, being ob!i_ed b_v n+ature xeciprocally
to cultivate
hu_Rff3__gT_{_.
"_.l_are
bound to observe towards:
_
a_he-dutieswhic_h-_e-sa_ty_
and advantage
of_

t-hki-soc_--%_re_i_qre.
+ °

._-

_--7_e
o]_es of humanztff are those succours, those dutmsg
,which men owe to each other, as men,--that
is, as social b_ings formed to live in society, and- standing in need of mRtual assistance for their preservation
and happiness,
and to
enable them to live in a manner conformable
to their nature.
2Vow, the laws of nature being no less obligatory on nations
than on individuals
(Prelim. § 5), whatever duties each man
owes to other men, the same does each nation, in its way/, owe
to other nations (Prelim. § 10, &e.).
Such is the foundation
of those common duties--of
those offices of humanity--to
wh_rocalty"b-j_n_r_-_t
her.
The_ consist_ generally,
in doing every thing in our power
for the nreservation and happine'_s 0fb_tie--r_r
a_'su'ch
ct_nduet-is reconcilable with'gut 4utii_s t-dwa_se'_ves.-__

_ 9.. Omc_
°f humaaithe_rtY'
andfoun.
d_t_oa.

[ 135

]

The nature knd essence of re'an, who,__sist_ s. G+_+ance of his fellow-men, is unable to supply all his wants, to' of
ralprinoil_
all the
_rreserve
himself, to render himseff perfect, and to live hap- rout,a1d,-

z/"-

t De Ofl$eiis, lib. iii. ea_

5.

ties of nW.
tionl.
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sooz n.fpily, plainly show us that he is destined to live in society, i_
¢_AP._f_the interchange of mutual aid; and, consequently, that all
• men are, by their very nature and essence, obliged to unite
their common efforts for the perfection of their own being
and that of their condition. The surest method of succeeding in this pursuit is, that each individual should exert his
efforts._tJor
Mmsel_ and then for others. Hence it follows, t_a_,_whatever we'0we to 0urselves, _ likewise owe to
others, so far as they stand in need of assistance, and we can
grant it to them without being wanting to ourselves.
Since,
then, one nation, in its way, owes to another nation every duty
that one man owes to another man, we may con d_l_
lay
down thlz general principle :-_n-e- _tate-ow_s-t-o--aanot-h_
whatever it owes to itself, so far as that other stands in real
need of its assistance, and the former can grant it without
neglecting the duties it owes to itself.
Such is the eternal
_and immutable law of nature.
Those who might ])e_'a-larm_ed
at this doctrine, as totally subversive of the maxims of sound
policy, will be relieved from their apprehensions by the twO,,
following considerations :-_¢_1.
Social bodies or sovereign states are much more capaf ble of supplying all their wants than individual men are;
and mutual assistance is not so necessary among them, nor
so frequently required.
Now, in those particulars which a
nation can itself perform, no succour is due to it from others.
2. The duties of a nation towards itself, and chiefly the
care of its own safety, require much more circumspection and
reserve than need be observed by an individual in giving a_
sis_nce to others.
This remark we shall soon illustrate_,
4. ])u_fO_f
all the duties of a nation towards itself, the chief ohof a na_o., ject
ls_" i_-_prcscr--_atl_n'and pbrTe_tloh___Sh_e_
forth_p o:, _ts _tat_. The detail given of them m t_e'__-h_g
:t_r_,_o,o. work may serve to point out the several objects in relation to
which a state may and should assist another state.
nation ought, on occasion, to labour for the proof
ot-_er_a_an_._for se:u_hig __e_i frata, ru_ _g_-_estruction
as
it can do this without exposing itself too much. Thus,
w-_en"a neighbouring nation is unjustly at_ckecl_b_y'a powerful enemy who threatens to oppress it, if you can defend it,
without exposing yourself to great danger, unquestionably it
is your duty to do so Let it not be said, in objection to
this, that a sovereign is not to expose the lives of his soldiers
for the safety of a foreign nation with which he has not contracted a defensive alliance. It may be his own case to stand
in need of assistance ; and, consequently, he is acting for the
safety of his own nation in giving energy to the spirit and dispo[ 186 ] sitlon to afford mutual aid. Accordingly, policy here coincides
with and enforces obligation and duty.
It is the interest of
princes to stop the progress of an ambitious monarch, who
aims at agglandizing himself by subjugating his neiglabours._
214,

TOWARDS

OTHERS.

l_

A powerful league was formed in favour of the United ProBOOKXL
vinces, when threatened
with the yoke of Louis X13/.*
When
¢n_e ,.
the Turks laid siege to Vienna, the brave Sobieski, king of
Poland,
saved the house of Austria,t
and possibly all Germany, and his own k;ngdom.
._For
the same reason, if a nation is afflicted with famine, _ s. It oughL
"all those who have provisions
to spare ought to relieve her to _ss,sta
distress, without, however, exposing themselves to want._ _89 ) nat_onafflitted with
But, if that nation is able to pay for the provisions thus fur- fa_,_, or
nished, it is perfectly lawful to sell them to her at a reason- any other
able rate; for they are not bound to furnish her with what calamities.
she is herself capable of procuring;
and, consequently,
there
is no obligation of gratuitously
bestowing.on
her such things
as she is able to purchase.
To give assistance
in such extreme necessity
is so essentially
conformable
to humanity,
that the duty is seldom neglected
by any nation that lms received the slightest polish of civilizatio_The
great tte1_ry
the Fourth could not forbear to compl_ with it in favour of
obstinate rebels who were bent on his destruction._
Whatever be the calamity with which a nation is afflicted,
the like assistance is due to it. We have seen little states in
Switzerland
order public collections to be made in behalf of
towns or villages of the neighbouring
countries, which had
been ruined by fire, and remit them liberal succours ; the difference of religion proving no bar to the performance
of so
humane a deed.
The calamities of Portugal have given England an opportunity
of fulfilling the duties of humanity with
that noble generosity
which characterizes
a great nation.
On the first intelligence
of the disastrous fate of Lisbon,§ the
parliament
voted a hundred thousand pounds sterling for the
relief of an unfortunate
people;
the king also added considerable sums: ships, laden with provisions
and all kinds of
succours, were sent away with the utmost despatch ; and their
arrival convinced the Portuguese
that an opposition in belief
and worship does not restrain
the beneficence of those who
understand
the claims of humanity.
On the same occasion,
likewise, the king of Spain signally displayed
his tenderness
for a near ally, and exerted, in a conspicuous manner, his
humanity and generosity.
j]Ak_u__not
simply confine itself to the preservation
_ _. It ought
of other states ; k should likewise, _f_c_r_ding to its power and tocontmbute
their ........
want of its _......_.......
assistanee_..qpntribute
to their perfeetion_,7"fectl
°the_nP_"
el
oth_rs_.
• In 1672.

which would

have

occasioned

more

de-

1" He defeated the Turks, and obliged
them to ralte the mege of Vienna, m
1683.

structmn than the most disastrous defeat
in battle, England supphed them with
Peruvian bark, which instantly checked

(sgj Ante, Prelim. _ 14. Upon this
principle,
dunng
the late war with
France, when the French troops were
Bztenslvely
afflicted
wzth a disorder

and
_
_
part

overcame the diseuse.--C.
At the famous siege of Pans.
Thc earthquake
by which a great
of that czty was destroyed.
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_o_K _We
have already shown (Prelim. § 13) that natural society
CHAp• imposes on it this general
obligation.
We are now come to
[ 137 ] the proper place for treating of the obligation somewhat more
m detail.
__._ra_X.¢__
or less perfect, as it is more or
less adapted to atta!n the encl'-o_ cl-c_w sb_ety, __
in procuring {'or its members every thing of which they stand
in need, for the necessities, the conveniences, and enjoyments
of life, and for their happiness in general,--in
providing for
the peaceable
enjoyment
of property, and the safe and easy
administration
of justice,--and,
finally, in defending
itself
against
all foreign violence (Book I. § 15).
Every nation
therefore,
should occasionally,
and according
io its powei_,
contribute,
not only to put another
nat_bnTn-'p-b_session o--0T
these advantages,
but likewise to render it c_apa_e_
curing them itself.
Accordingly,
a learned nation, if app_lTe-d
to for masters and teachers in the sciences, by another nation
desirous of shaking
off its native barbarism,
ought not to
refuse such a request.
A nation, whose happiness
it is to
live under wise laws, should, on occasion, make it a point
of duty to communicate
them.
Thus, when the wise and virtuous _tomans
sent ambassadors
to Greece to collect good
laws, the Greeks were far f_m
rejecting
so reasonable
and
so laudable a request. (90)_"
! T. But not/'But,
though a nation I_ obliged to promote, as far as lies
by f)ree. _nits
power, the perfection
of others, it is not entitled forcibly
to obtrude
these good offices on them.
Such an attempt
would be a violation of their natural
liberty.
In order to
compel any one to receive a kindness, we must have an authority over him; but nations are absolutely
free _end(Prelim.
§ 4)._fl_-h_se am-blt_oous Europeans
who attacked
the American
nations, and subjected
them to their greedy
dominion, in order, as they pretended,
to civilize them, and
cause them to be instructed
in the true religion,--those
usurpers,
I say, grounded
themselves
on a pretext
equally
unjust and ridiculous.
It is strange to hear the learned and
judicious Grotius assert that a sovereign may justly take up
arms to chastise nations which are guilty of enormous transgressions of-the law of nature, which treat their parents with
inhumanity
like the Sogdians, which eat human flesh as the
ancient qauls, _c.* (91)
What led him into this error, was,
(90) See the conduct of Charlemagne
and Alfred the Great.
Hume Hlst.

hut otherwise
checks.--C.

it

requires

prudential

The ancient policy was to wlthhotd any
commumcation
or informatmn
m iraprovementa
which might diminish
our
home manufactures
; but the restrictions
upon the exportatmns
of artificers and
machinery
were removed by 5 Gee. 4,
¢. 97. If there be remproeity
on the
part of the other nat_on, the indulgence
of this tlberal pohey must be desirable ;
216

$ De Jure Belli et Pacts, lib. ii. cap.
xx. _ 11.
(91) And see the absurdity of such
interference
sareastacaliy
well exemplifled by Cervantes in his Don Quixote,
releasing
the refractory &pprenta_ and
compelhng
his master to beg pardon,
thereby oeeasinmng
the former an i_
finitely mole severe chustisement_C.
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his attributing to every independent man, and of course to zooKn.
every sovereign, an odd kind of right to punish faults which cn,P. L
iuvolve an enormous violation of the laws of nature, though
they do not affect either his rights or his safety. But we
have shown (Book I. § 169) that men derive the right of punishment solely from their right to provide for their own safety ;
,_nd consequently they cannot claim it except against those
by whom they have been injured. Could it escape Grotius,
that, notwithstanding all the precautions added by him in
the f, llowing paragraphs, his opinion opens a door to all the
ravages of enthusiasm and fanaticism, and furnishes ambition
with numberless pretexts ? Mohammed and his suceessors have
desolated and subdued Asia, to avenge the indignity done to
the unity of the Godhead; all whom they termed assoeiators
._mdOlaters fell victims to their devout fury.
[ 138 ]
ince nations ought to perform these duties or offices of _ s. The
hu anitv"_ towards each other-, according._ as one stands in need,
r_ht
t(,re•
qmre the
and the other can reasonably comply with them,--every nation omcesof
__bein fr
"
ea_nd
sole_
_arbitress._of her .°wn actions, humamty
it belongs to each to consider whether her sltuatlon warrants
_-e_-_ma_king or .granting any thing on this head. Thus,
"l_'_very nation ]_as°a p_er-fect'r]g"ht-£o ask of another that
assistance and those kind offices which she conceives herself
to stand in need of. To prevent her, would be doing her an
injury.
If she makes the application without necessity, she
is guilty of a breach of duty; but, in this respect, she is
wholly independent of the judgment of others. A nation has
t_Q__sk for these kind offices, but not to _]_em-andthem._
2. T..ke_eoffices being due onl5 in necessity, and by _ _9. The
.c_uL-_-l_.Wit_ _d_emwithout being wa_-ting to right of
itself: the nation that is anplied to has, on the other hand, a whether
judg!ng
.....
_tiether
t_e case really demands them, and theyare to
whether circumstances will allow her to grant them consist-be granted.
eht]j'-_'_
' regarcl which she ought to pay to her own
s_fety, apd i_tere_a: for instance, a nation is in want of corn,
_h-_-_@pliesto another nation to sell her a quantity of it :_
in this case it rests with the latter party to judge whether, by
a compliance with the request, they will not expose themselves
to the danger of a scarcity: and, if they refuse to comply_
their determination is to be patiently acquiesced inf-We have
very lately seen a prudent performance of this duty on the
part of Russia: she generously assisted Sweden when threatened with a famine, but refused to other powers the liberty of
purchasing corn in Livonia, from the circumstance of standing herself in need of it, and, no doubt, from weighty political
motives likewise.
Thus, the ri_t whi¢_
D_the otiic¢_ot:hamaniD __ 10. A n,_
• --

•

_ -

_

.

_

,1

nntlon

tn tmn ienottO
compel an-

the performance of them.
The natron that unreasonably o,h....
rel:use_ them offends against eqmty, which consists m acting formthc_
28

T
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H. conformably to the imperfect right of another : but thereby .....
,, c_AP.1. no injury is done ;nl_.lu_'_6r_n_Jd_'t_e_being-a-_res_ass aKa_nst '
o_ceso_'-'t'h_'perfect
right ........
_ano_l_'er/r .... ........
_..__
winch
the_
_
. .
.
Is lm_e
should mutually dlaclm.rge_a_
[e fusal"Is no__/lt
• .... t_aat nations
w:ong.
_hese several dutms ff they do not lo_e each.ather.
11. Mu- ij_e pure source from which the offices of humanity should
t_ll .... f proceed; they will retain the character and perfegt_Sfi_o-'f"it.
nan....
Then nations will be seen sincerely and cheerfully to help each
other, earnestly to promote their common welfare, and cultivate peace, without jealousy or distrus_;f
12. E_c_
real friendship will be seen to reign among them ; and
natron
this happy state c_op)jsts in a mutual affection. ]_ver:y natio.nn
ou_ht to cul- •
" d t
"
"
"" "
"
tivatethe ..12_.obhge
o cultivate
the frmndshlp
of other .Datmns_
and
fn_na_a,p _arefully to avoid whatever might kindle the_ enmit_ against
oi'other_, her.
Wise and prudent nations often pursue this llne of conduct from views of direct and present interest : a more noble,
[ 139 ] more general, and less direct interest, is too rarely the motive
of politicians.
If it he inconteatahle_that men must love each
other in order to answer the views of nature and discharge
the duties which she prescribes them, as well as for their own
private advantage,--can it be doubted that nations are under
the like reciprocal obligation ? Is it in the power of men, on
dividing themselves into different political bodies, to break
the ties of that universal society which nature has established
amongst them ._¢
1.%To
/_f amen,--and
man o_ghta to
qualify
becoming
useful
to
p¢_¢t
,ts_l_ther
citizen,
for himself
renderingfor useful
services
to his
w_th
av,ew
country
and
fellow
citizens,--a
nation
likewise,
in
perfecting
to the
advantage
of herself, ought to have in view the acquisition of a greater
others,and degree of ability to promote the perfection and happiness of
set them other nations ; s!le should be careful to set t hem_gppd
ej. am_p_Jes,
gooaexam-and avoid setting them a pattern of any thing evil. Imitation
p_e_.
is natural to mankind: the virtues of a celebrated nation are
sometimes imitated, and much more frequently its vices and
defects.
14. To /Glory
being a possession of great importance to a nation,
tak_careofCaswe have shown in a particular chapter expressly devoted
theirglory, to the subject,*--the duty of a nation extends even to the
care of the glory of other nations. _.a the firat place, she
should, on occasion, contribute to enable them t_!ttr_ue
glcq'v: second ly.x she should do them in this resl)eft a_t_
_ce
due t"_otheme and use all properendca¥ot_a .t_tpue_-'_
ustice_e uh_versally done them : fina!l_ instead of irritating,
b should kindly extenuate the _l_effect which some slight
blemishes may produce,/
1_. Dif. _fFrom the manner in'which we have established the obligaforenecof _xon of performing the offices of humanity, it plainly appears
r_ion,
t_obe sol_unde_oA_
_1_ n_tur_ _l_ ma_
Wher_
• Book I. chap. xv.
218
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.__".j_._a_t_tl_
to another, under
pretence of" its
pro- BOOK
--.
•
" "_"_
°
"
CHAP. I,
fessmg a different rehglon: to be entitled to them, it is sufll- -cm'-_'ttT_att_e c]almant is our fellow-creature. A conformity oughtnotto
of belief and worship may become a new tie of friendshiv" preclude
otfices of the
between nations : but no difference in these respects can war- humanity.
ran_ us in laying aside the character of men, or the sentiments
annexed to itjAs we have already related (§ 5) some instances
well worthy _f imitation, let us here do justice to the pontiff
who at present fills the see of Rome, and has recently given
a very remarkable example, and which cannot be too highly
commended.
Information being given to that prince, that
several Dutch ships remained at Civita Vecchia, not daring to
put to sea for fear of the Algerine corsairs, he immediately
issued orders that the frigates of the ecclesiastical state should
convoy those ships out of danger ; and his nuncio at Brussels
received instructions to signify to the ministers of the statesgeneral, that his holiness made it a rule to protect commerce
and perform the duties of humanity, without regarding any
difference of religion.
Such exalted sentiments cannot fail
of raising a veneration for Benedict X.IV. even amongst Prote_Hatants.(92)
[ 140 J
ow happy would mankind be, were these amiable precepts _16. l_ule
of n ture everywhere observed ! ih_ationswould communicate
o
_ andmsasm'e
of the offie_
to each other _heir products and their knowledge ; a proIounu ofhumanity.
peace would prevail all over the earth, and enrich it with its
invaluable fruits; industry, the sciences, and the arts would
bo employed in promoting our happiness, no less than in relieving our wants ; violent methods of deciding contests would
be no more heard of; all differences would be terminated by
moderation, justice, and equity; the world would have the
appearance of a large republic; men would live every.where
like brothers, and each individual be a citizen of the umverse.
That this idea should be but a delightful dream ! yet it flows
from the nature and essence of man.* But disorderly passions, and private and mistaken interest, will for ever prevent
its being realized._et
us, then, consider what limitations
(92) He was much celebrated and
spoken
of in Lord
Charlemont's
vcis m A. D. 1742.--C.
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_oo_n. th_ present state of men, and the ordinary maxims and eoncaAP.L duct of nations, may render necessary in the practice of
these precepts of nature, which are in themselves so noble
and excellent.
he law of nature cannot condemn the good to become the
s and prey of the wicked, and the victims of their injustice and ingratitude. Melancholy experience shows that most
nations aim only to strengthen and enrich themselves at the
expense of others,wto domineer over them, and even, if an
opportunity offers, to oppress and bring them under the yoke.
Prudence does not allow us to strengthen an enemy, (98) or
one in whom we discover a desire of plundering and oppressing us : and the care of our own safety forbids it. We have
seen (§ 3, &c.) that _Lnat!on does not ow_ ber_sist_qe
and
the offices of humanity to other nations, exc_J_._s
th_
ant of them is reconcilable with her duties to herself.
nee, it evidently follows, that, though the dh_'bl:s_'lbve_Sf
mankind obliges us to grant at all times, and to all, even to
our enemies, those offices which can only tend to render them
more moderate and virtuous, because no inconvenience is to
be apprehended from granting them,--we are not obliged to
give them such succours as probably may become destructive
to ourselves. _ma,_X. The exceeding importance of trade,
not only to the wants and conveniences of ]ife,_b'iiV]_l_b_-ise
"
to the strength of a state, and furnishing it with the means
of defending itself against its enemies,_and the insatiable
[ 141 ] avidity of those nations which seek wholly and exclusively to
engross it,--lJaus+ I say, _l_se circumstances authorize a nation possessed of a branch of trad%, or t_-e_esecret" 5t"_hb-me
important manufacture or fabric, to reserve to -_e_gelf_-t]lose
sources of wealth, and, instead of commun]cat--_n_-_/'e_ to
foreign nations, to take measures against it. But, where the
necessaries or qonveniences of life are in question, the nation
ought to sell them to 6ther_ at a reas0nab]e _prl.ce,_and not
convert her monopoly into a system of odious extortion. To
commerce England chiefly owes her greatness, her power, and
her safety : who, then, will presume to blame heP for endeavouring, by every fair and just method, to retain the several
branches of it in her own handel
/2.
_. ta._dir_ctl_n_L.mar_
pax__s_f_
for
war, a nation is under no obligation to sell them to oth_ of
_
whom it hasthe smallest
suspicion
; and prud.enc_e
mum declaresa_ainstit. Thus,by the Roman laws,peoplewere
ver'_jus_yprohibited
to instruct
the barbarousnationsin
building
galleys.Thus,inEngland,laws havebeenenacted
(93) The same prudential coneider- granted without equivalent to another
atmn extends also in tame of pea_;
state, she may declare war against th
for, who can anticipate how soon after nation who conferred them ?--C.
advantages have been conferred or
2_
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m prevent the best method of ship-building from being carried _OOKn.
OUt of the kingdom_¢*
_ c,Ae. x___._.
_TT_s caution __aarzia_fax_,h_,
with respect to nations more justly, suspected.
Thus, when the Turks were
successfully pursul-ng their vmtomous career, and rapidly advancing to the zenith of power, all 0hristian nations ought,
independent
of every bigoted consideration, to have considered them as enemies; even the most distant of those nations, though not engaged in any contest with them, would
have been justifiable in breaking off all commerce with a people who made it their profession to subdue by force of arms
all who would not acknowledge the authority
of their prophet.
_'_Let us further observe, with regard to the prince in par- _ I_. Part|.
f'_;icular, that he ought not, in affairs of this nature, to obey cularhmlta.
without reserve all the suggestions • of a noble
and generous tlon
with
•
regard to
heart impelling
him to sacrifice his
own mterests
to the ad-., kae p rm_.
....
vantage of others, or to motives oI generomty ; because it is
not his private interest that is in question, but that of the
state--that
of the nation who has committed
herself to his
care.
Cicero says that a great and elevated soul despises
pleasures,
wealth, life itself, and makes no account of them,
when the common utility lies at stake.*
He is right, and
such sentiments are to be admired in a private person ; but
generosity is not to be exerted
at the expense of others.
The head or conductor of a nation ought not to practise
that
virtue In
]__u_I_lc_a_alrs_w_t_o'ut
g_a-_ circumspection,
nor to a
gFe_at_r_-_tau_m_TilLxedound to the, glory and real advan"t-_e of the state.
As to the common good of human society,
_e ought to pay the same attention to it as the nation he represents would be obliged to pay were the government of her
aff_rs in her own hand._
_4"tlut,
though the du'_ies of a nation towards herself set _ is. No
etbounds to the obligation of performing
the offices of human-_ation
ity, they cannot in the least affect the vrohibition
of doing
ought to m•
•
• _ Jurt_ others.
any harm to others, of causing them any prejudme,--m
a
word, of injuring them t"..................
If every [ 142 ]
man is, by his very nature, obliged to assist in promoting the
perfection of others, much more cogent are the reasons which
forbid him to increase their imperfection,
and that of their
condition.
The same duties are incumbent on nations (Prelim. §§ 5, 6). _.uati_
_rcf_
ought zo_commitany
a ctjon_tav_i_
_o_imp_r the perfection of other aation¢ and
_at of_thair r_adjt_0p_or to impede their progre_,--_
_ther
• De Oflie. hb. hi. cap. v.
"_L&_'r (professedly
Imrrowed frown
the Latin lo_do) is the term used by
the author, who, in order the better to
explain his meaning,
proeeede to inform us, that "mdr_ _to hurt), offez_er
(to offend), faire tort (to wrong), porter
dommage (to cause detriment), por_-

preJud/ce
(to prejudice),
bl_ser
(to
wound, or hurt), are not of precisely the
_ame import," and that_ by the word
bizet (which is here rendered *njur_) he
means, " in general, causmg_mperfeetlon
in the injured party, or in his eondmon
--rondel'lag
hts person or his eond_taon
leas perfect."
_
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•oo_ n. _ords_ to injure them. (94)
nd, since the perfection of •
CHAP.
L nation consists in her aptitude to attain the end of civil so
eiety--and the perfection of her condition, in not wanting
any of the things necessary to that end (Book I. § 14)--no
one nation ought to hinder another from attaining the end of
civil society, or to render her incapable of attaining it. This
general principle forbids nations to practise any evil manoeuvres tending to create dlsturbanee in another _
to foment
diseord, to corrupt ,ts _zZizen,, to ahenate its allies_ to raise
enemies against it, to tarnish its glory, and to-deprive it of
its natural advantages_5)
.//However,
it will be ca"
"sily conceived that negligence in ful_filling the common duties of humanity, and even the refusal
of these duties or offices, is not an injury.
To neglect or refuse contributing to the perfection of a nation, is not impairin/_ that perfectio._,_
t must be further observed, that, when _e are making use
/of our right, when we are doing what we owe to ourselves or
to others, if, from this action of ours, any prejudice results
to the perfection of another,_any
detriment to his exterior
(94) This pesitin_a, however, requires
qualification;
for, whether in time of
peace or of war, a nation has a right
to dlvainish the commerce or resources
of another by fair rivalry and other
vaeansnotinthemselvesunjuet,
peecleely
as one tradesman
may by fair compstltlon
undersell
his neighbour,
and

---_-

,_ _
J

thereby ahenate his custevaers._C,
_5)
An instance of this rule is, the
=_' __He_al_
of any commercial inbercourse
_"
_,ith a rgvglted cblo_y _efore its sepe_
"A'%(D '/
_._
_

m___ independence
has ]_een acknowlodged."
k coh_kct
ma_e betw-e_u-a.
revolted _olony-in- that character with
the subject
of another state, that ha_
_ot as yet roeognisod such revolted
co.
lony as an independent
state, is ilte_
and void, and will not be given effect
to" by the Eo6rt or ° L'_eery,
or any
other court in thu_ eaun_y.
Uity of
_ed,_ v.'_a_k
of Engla,d,
9 Ves. 347 ;
Jones v. Garcla del Rio, 1 Turner &
Russ. 297; Thompson v. Pow/e¢, 2 Sire.
Rep. 202, 3; De Wutz v. Hendr_c_s,
2 Biag.
314;
Yrtsarri
v. C_,_,
11 Moore, 308;
2 Car. & P. 223;
$ Bing. 432 ; for, such direct recognition of such a revolted
colony must
necessarily
be offensive to the peincipal state to which it belonged;
and, in
the American war, Great Britain deelated war against France end other
countries
on the ground of their iraproper interference
between
her sad
her colonies, T_._.._. v. Paw/e_, 2 Si_

Rep. 203, 212, 3, and in Bir$ v. Thomp_,
cited id. and id. 222, Lord Eldon
refused to take notice of the l_epublic
of Colombia:
and it seems that, if a
bill in equity falsely state that the colony had been recognised
as an independent state, the court may take ju.
dicial notice of the contrary, and decree
or proceed accordingly ; and the
fact of this country having for
mercial purposes sent a consul to
volted colony,
is not equivalent

mere
coma reto a

state recogaitton
of its independence:
Taylor v. Barcla_l, 2 Siva. 213, and
Yrlsarrl
v. U_,
11 Moore, 308 ; 2
Carr. & P. 223 ; 3 Bing. 432, cited id.
219 ; { The United 8tate.s v. Palmer, 3
Wheat. Rep. 610. ]
To supply such a revolted
colony
(or -even any independent _ "sta]_]_
_ith
money, without leave of the governmerit to which s subject belongs, is_t]. _
legal, because that would be assisting
suc_h'colony against the parent country
to which it belongs; and also because
tt would create objects and interests on
the part of the subject that might in
cue of war be injurious to his own government_
Observationsin Thom_so_
v. Po_les,
$ Sire. Rcp. 203, and He_hinge v. Rothschild,
12 Moore, 559; 4
Bing. 315_ 335; 9 Bar. & Cree. 47{};
Yelsar,i
v. b_,
11 Moore, 308 ; 2
Car. & P. 223; 3 Bing. 432.
{See_
_he _an_s_a
_rlnidada_
7 Wheat._
_
_8_.}
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eondition.--we
are not guilty of an injury
we are doing
what is lawful, or even what we ought to do.
The damage
which accrues to the other is no part of our intention : it is
merely an accident, the imputability
of which must be determined by the particular
circumstances.
For instance, in case
of a lawful defence, the harm we do to the aggressor is not
the object we aim at :--we act only with a view to our own
safety ; we make use of our right ; and the aggressor alone is

_ook _L
cn_ T.

chargeable
with the mischief which he brings on himself.
othing is more opposite to the duties of humanit_nor_19,
of_
_nore contrary to that society which should be cultivated
by fences.
nations, than offences, or actions which give a just displeasure
to others : e_y_rvnation therefore should carefully avoid giving
_nv 9_th_r.nati_a_re._l_offeac.eIg.ti_real;
for, should others
_aT_e offence at oa_.heh_,iaar
when we are only using our
rights or fulfilling our datd_arth_f_ealt
lies with them, not with
us. Offences excite such asperity and rancour between nations
t-_at we should avoid giving any room even for ill-grounded
[ 143 ]
piques, when it can ]_e done without any inconveniency,
or
failure
dut_J 'wT-_ Itr is said • that certain • medals and
dull
•
• in• our
•
jests Irritated
Lores XIV. against the United Provinces
to
such a degree as to induce him, in 1672, to undertake the destruction of that republic. (96)
/2_he
maxims laid down in this ehapter,--those
sacred pre-_ 20. Bat
A_epts
of nature,--were
for a long time unknown to nations, the
custom
of
t
ancients
The ancients had n_ notion of any duty they owed to nation_
wl--'_T_l_b"ni"_fh_vwere-_-no_uni'ted'_
_tr'eat_es of friendship.*
__p
a_ce'_l g_rea-_t_t)ar'_o__thelr'ze_n
a
hating
all nations ; and, as a natural consequence,
they were detested
and despised by them in turn.
At length the voice of nature
came to be heard among civilized nations ; they perceived that
all men are brethren._"
When will the happy time come that

(96_ On this ground it was held that
the publicaiuon
in England of a libel
upon Bonaparte,
then first consul of
the French republic, was an indictable
offence, as calculated
to star up ammosity between
him and the citizens
of the republic, and to create discord
between our king and people and said
Bonaparte
and laid
republic.
Informarion against Peltler filed in Crown
Ot_ce, K. B., in Miohaelmas
Term,
43 Geo. 3---1 Camp. 352.
{ Adam's
Rep. of Peltier'e Trial, Lond. 1803. } So
Lord Hawkesbury
laid it down to be
clear "that a foreign power has a right
to apply to foreign eour_ of judicature
_md obtain redress for defamation or
calumny " 6 Ru_eli s Modern Europe,

20, and see post, page 173, end of note ;
and see 1 Chlt_ Commereml
L. 74.--C.
• To the example of the Romans
may be added that of the English in
former days.--slnce,
on the oocasmn
of a naTlgater being accused of having
commxtted
some depredations
on the
natives of India, "this act of injustice"
(according
to Grefins)"was
not without advocates
who maintained,
that,
by the anment laws of England, cremes
committed against foreign nations w_th
whom there existed no pubhe treaty
of alliance, were not pumshable in that
kingdom_'--H_st_>ry
of th_ ])isturba_ces
in d_e Low _ouutrle_, book xvi.
J- See _ 1, a fine passage of Cmere.
223
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L_Lbl_g_z_"ALL men ought to find on earth the things they stand in
tlonof na- nee_ot_- In the primitive state o_ dommunion, ot]i6_o_"t'h'6_
t_onsto _ar-w"w'ti_fe_v6r
t'he:_ hal_pened to meet with them, if another-_ad
ry onmu- not before appropriated them to his own use. Th'e mtrod--uet,al corn- tion of dominion and property could not deprive men of so
marco,
essential a right; and, consequently, it cannot take place
without leaving them, in general, some mean of procuring
what is useful or necessary to them.
This mean is commerce ;
by it every man may still supply his wants.
Thifig_" berg
now become property, there is no obtaining them without the
owner's consent, nor are they usually to be had for nothing ;
but they may be bought, or exchanged for other things of
equal value. Men are, therefore, under an obligation to car_'_\
fen that commerce with each other, if they wish not to deviate
/ from the views of nature ; and this obligation extends also t6"
whole nations or states (Prelim. § 5). It is seldom that nature
"_is seen in one place to produce every thing necessary for the
use of man ; one country abounds in corn, another in pastures
and cattle, a third in timber and metals, &c. If all those
countries trade together, as is agreeable to human nature, no
[ 144 ] one of them will be without such things as are useful and
necessary ; and the views of nature, our common mother, will
be fulfilled. :Further, one country is fitter for some kind of
products than another, as, for instance, fitter for the vine than
for tillage. If trade and barter take place, every nation, on
the certainty of procuring what it wants, will employ its land
and its industry'in the most advantageous manner, and mankind in general prove gainers by it. Such are the foundations
of the general obligation incumbent on nations reciprocally to
cultivate commerce. (97)7
(97) The restriotions on trade, which
have been enforced absolutely or conditlonally,
by atmcet all the powerful
nations of the world, have been the
cause
of a thousand wars, and the
ground-work
of innumerable
trcati_;
and, therefore, it is important that we
should give them full consideration.
With respect to the freedom of _ade,
it has been laid down by the wisest of
politicians and bcet of men, that every
nation ought not only to countenance
trade as far as it reasonably can, but
wren to protect and favour it; and that,
224

freedom being very favourable to com.
mvrce, it is implied in the duties of nafions that they should support it as far
as possible, instead of cramping it by
unnecessary
burdens or restrictions;
and this position is supported by the
reasons thus urged by Vattel (sapra,
_ 21).
It was this feeling that influenced
that celebrated
statesman, Mr. Pitt, in
concluding the commercial
treaty with
France, in 1786.
Great Britain and
France had, for centuries before, con.
trary to every sound principle of policy,
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_n_ti_a o_ght_._J_refore, not only_to countenance nooKzt.

trade, as far as it r_a_Qn_t]_]_a,_,_hu_
even _o pro_c_
and fa- cn_P _t.
your it.
The care of tile public roads,
the safety
of travel-§_o.
They
iers, the establishment
of ports,
of places
of sale, of well-should fa-"
regulated
fairs, all contribute
to this end.
And, where these your trad,.
axe attended
with expense,
the nation,
as we have already
observed
(Book I. § 10_), may, by tolls and other duties eqmt_
blv proportioned,
indemnify
itself
for its disbursements.
_,
_reedom
being very favourable
to commerce,
it is implied,
§ _3. FreT.
in the duties of nations,
that they should support
it as far as dmn of
possible,
instead
of cramping
it by unnecessary
burdens
or trade.
restrictions.
Wherefore,
those
private
privileges
and tolls,
which
obtain
in many places,
and press
so heavily
on cornacted as rwal canines," and their corn- mercial advantage we might expect
mercial pohcy was chctated by the from a friendly intercourse with that
_ame spLrttwhich prompted their un- country ? or, was a pacific conneetaon
happy wars; msmnuch, that, though
between the two kingdoms so Inghly
they possessed the matermls of a most offensive that even an extensmn ofeomextensive commerce--the one abo_:nd- merce could not counterpo_se]t _'' Tomg m all that art and industry can wards the close of the same speech, ho
supply, and the other m productions
observes, -The
quarrels
between
of a more favoured sod and chmate_
France and Britain had too long conthe exchange of their pecuhar produce tmued to harass not only those two
was discouraged by a comphcated sys- great nations themselves, but had fretem of restraint and heavy dutms, t quently embrmledthe peace of Europe;
The object of the commercml treaty nay, had disturbed the tranqudhty of
alluded to was, to aboh_h those per- the most remote parts of the world.
nielous restraints, and, by connectmg
They had, by their past conduct, acted
the two countries m the bonds of a as if they were intended for the derecaprocal trade, to pledge them. by structton of each other ; but he hoped
their mutual interest, to an obhvmn the time was now come when they
of their ancient ammosltles. The _mw should justit_ _the order of the umverse
in winch that treaty onganated was ex- and show that they were better calcu
plmned by Mr. Pitt, when it was sub- lated for the more amiable purpose_
mitred to Parhament; and the senti- of friendly intercourse and mutual benements which he expressed gave to this volence." "Constdenug
the treaty,"
measure a remarkable character of he continued, ,, m a pohtical view, he
moderation and trnsdom. In reply to an should not hesitate to contend against
_rgument tnculcattng constant jealousy the too frequently advanced doctrine,
If _Franre,'_he inquired, "whether, in that France was and must be the unItsmg the word jealousy, It was meant alterable enemy of Bntam; his mind
to recommend to th_s country such a revolted from this pes_tmn as monstrous
species el jealousy as should be either and impossible. To suppose that any
mad or blind, such a species of jealousy nation was unalterably the enemy of
as should reduce her either madly to another, was weak and einhhsh: it
throw away what was to make her had neither _ts foumlatmn in the expehappy, or bhndly grasp at that winch rienee of nataons nor m the history of
must end in her rmn _ Was the he- man. It was a hbel on the ron_taut_on
cess]ty of a perpetual ammosity w_th of pol_twal soc_et,_, and rapposed dmboFrance so evident and so pressing that
ltcal malw_ _ the ongrnal frame of
for _t we were to sacrtfice every com- man."--C.

" 2 Smith's Wealth of Nations, pp. 226-7, 252-3 ; Tueker's Pamphlet, Ca/
Bo,_.
1"See Smith's Wealth of Nations, vol. 4, 169, per Buchanan; and soe An.
demon's Htst. Com. vol. 4, pp. 634 to 639.
_9
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_oo_ u. merce, are deservedly to be reprobated, unless founded on
cH_P.u very important reasons arising from the public good.
S _4. R_gat _y.ery nation, in virtue of her natural liberty, has a r_g__t
of trading, to trade with those who are willing to correspo_n_[ _:ithsuch
belong,rig
to _ntentions; and to molest her in the exercise ot_ __.
_auons. _ d'_'Qingher an injury. (98) The Portuguese, at- t'he--time of
their great power in the East Indies, were for excluding all
other .European nations from any commerce with the l_t
dians ; but such a pretension, no less iniquitous than chimerical, was treated with contempt;
and the other nations
agreed to consider any acts of violence in support of _ as
just grounds for making war against the Portuguese. I This
,_ common right of all nations is, at present, generally acknow
_. legged under the appellation of freedom of trade_ ....
_ _-_
_25. Eack_rBu-t, although it be in gene_'a-U_h-('_t/_of-_ a nation to
aaron as carry on commerce with others, and, though each nation has
_ole judge
ef the proa right to trade with those countries that are willing to enpnety of courage hereon the other hand, a nation ought to decline a
commerce commerce which is disadvantageous or dangerous (Book I.
on herown § 98) ; and since, in case of collision, her duties to herself are
_am(99) paramount to her duties to others, she has a full and clear
right to regulate her conduct, in this respect, by the consideration of what her advantage or safety requires.
We have
already seen (Book I. § 92), that each natron is, on her own
part, the sole judge whether or not it be convenient for her to
cultivate such or such branch of commerce.
She may, therefore, either embrace or reject any commercial proposals from
foreign nations, without affording them any just grounds to
accuse her of injustice, or to demand a reason for such refusal, much less to make use of compulsion.
She is free in
'[ 145 "] the administration of her affairs, without being accountable
to any other. T.tm_obl_ation of trading with other nations is
in itself an imperfect obligation (Prelim. §'_17)_ andS'gives
them only an imperfect right; so that, in cases where the
commerce would be detrimental,' that obligation is entirely
void. When the Spaniards attacked the Americans, under a
pretence that those people refused to traffic with them, they
only endeavoured to throw a colourable veil over their own
in_tiable avarice._u6.._'e- /'These few rerffarks, together with what we have already
tessity of
commercmt
treanes,
(100)

(98) It ts a general rule of the law
of natmns, that, m tune of peare, no
natron as entitled to ILmlt or impose
regulattons upon the commerce whmh
any other mdependent state may tlunk
fit to carry on, either externally, with
the nataves of other independent states,
or internally, amongst its own subjects.
Puffend. b. 4, c. 5, s. 10, p. 168 ; Marten's L. N. 152-3 ; where see the dif-

potation. It there seems that an ex
elusive trade may be acquired by a
treaty with the nations of Indta who
have not before entered into a restrictare treaty.
See also 1 Ctnt. Com. L.
76.--C.
(99) See further, 1 Chit. Com. L
80, n. 2 ; Gretms, 158 ; Puff. b. 4, e. 5,
s. 10, p. 168.
(100) See, more fully, 1 Chitty

ferent authontmsm support of _rs

Com.L. 3li.
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said on the subject (Book I. Chap. VIII.),
may suffice to _oo_ XL
establish the principles of the natural law of nations respectCHAPn.
ing the mutual commerce
of states.
It is not difficult to
point out, in general, what are the duties of nations in this
respect, and what the law of nature
prescribes
to them for
the good of the great society of mankind.
But, as each natignj_sonly
so far obliged to carry on commerce with_ot-_ers
as she can do it without being wanting to herself, and as the
whole ultimately
depends on the judgment
that each state
may form of what it ' can and ought to do in particular
cases,
nations cannot count on any thing more than generalities,
_ch as. the inherent
liberty of each to carry on trade, and,
moreover, on imTerfect rights, which depend on the judgment
of others, and, consequently,
are ever uncertain.
Wherefore, if they wish to secure to themselves
any definite a_d
nstant advantages,
they must procure them by treaties,
t
Since a nation has a full right to regulate herself in corn- § _',. r'_en.mereial affairs by what is useful or advantageous
to her, she ra! rule
may make such commercial
treaties
as she thinks proper"
concerning
.-_ _ those
treao
and no other nation has a right to take offence, provlaea ties
those treaties do not affect the perfect rights of others.
If,
by the engagements
contracted,
a nation, unnecessarily,
or
_*'
without powerful
reasons, renders
herself incapable
of joining in the general trade which nature
recommends
between
nations,
she trespasses
against her duty.
But, the nation
being the sole judge in this case (Prelim. § 16), other nations
_-_ound
to respect her natural liberty--to
acquiesce in her
determination,
and even to suppose that she is actuated
by
:'_
substantial
reasons.
Every commercial
treaty,
therefore,
_which does not impair _he,pe_rfe_q£ right of others_ is allowa%_
b]_ beiw_e_ii'_ati0ns
; nor canthe
execution of it be lawfully
oppS_e_d':'" :But those commercial
treaties alone are in themselves just and commendable,
which pay to the general
interest of mankind as great a degree of respect as is possible
and reasonable in the particular
case._ -_
fAs
express promises and engagements
should be inviolable, § 2s. Duty
_y__°'wige'dn_£dbtis
nation will be attentive
to examine of natron,
and weig]_ a commercial _ treaty before she concludes it ' and
m making
.
those
treato take care that she be not thereby enaa_ed
to any thma
contrary, to the dutms which she_ow_s to herseIf and others.
_'a't'_ons_may,_]"n't]_el%t_:eatles,
_hsert such clauses and con-§ 29. Per_t_ons
as they thih-k_)roj_er ; they are at liberty to make petua| or
"" them ve_'l)etu_o-r'temuora;.;v,
or ([ep_ndent on certain events, tem_rary
It _S usually most prudent not to engage tor ever, as c_reum- r ]4d -I
stances may afterwards
intervene, by which the treaty might trLeat']e-s_eJ
become very oppressive to one of the eontracting_ parties.
A vocable at
nation may confine a treaty to the grant of only a precarious plea_ur*.
right--reserving
to herself the liberty of revoking it at pleasure.
We have already observed (B3ok I. § 94) that a simple
permission does not any more thae long custom (Ibid. § 95)_
227
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Booz =. give any perfect right to a
oa_r. t_. permission and customs--are
with treaties,--not
even with
rious right.
f 3o. N_- "_¥hen once a nation has

trade.
These things--namely_
therefore not to be confounded
those which give only a precaentered

into engagements

by

:hamg
t°the_tre_at_, she is no longer at liberty to do, in fav_u_ o_'ot_'_,
_ "c_r_t_ary_0 the tenor of the treaty, what she mig_t-o_"
:e_:°trv°cla_
a _ave _ranted to them agreeably to tt_e duties of _u_han_t_yor
_anted the general obl':gation of mutual commerce ; for she is to do
o a third for others no more than what is in her'power ; and, having
_rty.
deprived herself of the liberty of disposing of a thing, that
thing is no longer in her power. Therefore, when a nation
has engaged to another that she will sell certain merchandisq
or produce to the latter only_as, for instance, corn--sh_
can no longer sell it to any other. The case is the same i_t
a contract to purchase certain goods of that nation alone._ _
§3t. How :But it will be asked, how and on what occasions a nation
_arlawfultomay enter into engagements which deprive her of the libert_
g_veup by to fulfil her duties to others.
_ _hc da_i_e
tQ..0_U_treaty the
"
hbe_ of selves are paramount to those we owe to othersj ff
_ natio n
tradingw_thfinds her safety and substantial advantage in a treat_ of t_is
_her an- nature, she is unquestionably justifiable in contractin_it_s_e?
uoa_.
cially as she does not thereby interrupt the general commerce
of nations, but simply causes one particular _hranc_a_'of her
own commerce to pass through other hands, or insures ioa
particular people certain things of which they stand in need.
If a state which stands in need of salt can secure a supply _f
it from another, by engaging to sell her corn and cattle only
to that other nation, who will doubt but that she has a r_gh_
to conclude so salutary a treaty ? In this case, her corn or
cattle are goods which she disposes of for supplying her own
wants. But, from what we have observed (§ 28), engagements of this kind are not to be entered i_to without very
good reasons. However, be the reasons good or bad, the
treaty is still valid, and other nations have no right to oppose it (§ 27).
§3_. A ha-./¢_er_
one is at libert_ to renounce his _ht ; a nation,
non may -¢herefore, may lay a restriction on her commerce m favour
abridge
its (_t,-_anothernation, and engage not to traffic in a certain km_
(_olnIllercc
infa,our of of goods, or to forbear trading with such and such a country,
_other.
&c. And, in departing from such engagements, she acts
against the perfect right of the natron with which she has contracted, and the latter has a right to restrain her. The
natural liberty of trade is not hurt by treaties of this nature ;
for that liberty consists only in every nation being unmolested
in her right to carry on commerce with those that consent to
[ 147 ] traffic with her; each one remaining free to embrace or decline a particular branch of commerce, as she shall judge most
advantageous to the state.
Natiaa_ np.k_.
_a_r,$ 9ntrade forthe sake ofproourin_
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9feessarrj oLr_e,£._ _rticles__but _!s9 with _ view to make it n,,o_ [t.
.g_so-_-ce of opulence.
Now, wherever a profit is to be made, cHaP.n.
it is equally lawful for every one to participate in it : but the § 33. A n,
most diligent may lawfully anticipate the others by taking tmn may
possession of an advantage which lies open to the
first occu-appropn_ae
. ..
1.- -_ toitselfa
pier ;--he may even secure the whole entirely co nlmseJr, 11 p amcular
'
he has any lawful means of appropriating it. When_ there- branch of
_._f°re=-)-l_.__a
articular_
..... nation is in sole possession of cert-ain articles, trade.
another nation may lawfully procure to herself by treaty the
_d_:antage of beln_theon]y
buyer, and then sell them again
all over the world. And, as it is indifferent to nations fi'om
w-h-at_h-gfr'eSeive
the commodities they want, provided
they obtain them at a reasonable price, the monopoly of this
nation does not clash with the general duties of humanity,
provided that _he do not take advantage of it to set an unreasonable and exorbitant price on her goods. Should she,
by an abuse of her monopoly, exact an immoderate profit, this
would be an offence against the law of nature, as, by such an
exaction, she either deprives other nations of a necessary or
agreeable article which nature designed for all men, or obliges
them to purchase it at too dear a rate: nevertheless, she
:loes not do them any positive wrong, because, strictly speakrag, and according to external right, the owner of a commodity may either keep it or set what price he pleases on it.
Thus, the Dutch, by a treaty with the king of Ceylon, have
wholly engrossed the cinnamon trade: yet, whilst they keep
their profits within just limits, other nations have no right tq_
f
complain.
,J_,I_L_ weLe_h._ Al_a_"_e_. of life in cLuestion_were the
monopolist inclined to raise them to an excessive price-qther nations would be authorized by the care of their own
safet:_'_an_l ]_or the adv'anisage of human society, to form a
g_enera]"eombinati_i_haardm" to reduce a greedy oppressor to
"i:_g_onab_e'ierms. Tffe _rlght to necessaries is very dl"t_erent
_'oTTb_m
_h_t- f5 thifigs adapted only to convenience and pleasure,
which we may dispense with if they be too dear. It would
be absurd that the subsistence and being of other nations
should depend on the caprice or avidity of one.c"
._/fAmong the modern institutions for the advantage of corn- _ 34. Cm
meree, one of the most useful is that of consuls, or persons sut_'0°l)
(101) See further as to consuls, post,
B. 4, cl_ 8, s. 75, p. 461. This and
the following sectaons are much too
_oncise upon the maportant subject of
_onsv2s. See more fully 1 Chitty's
C,*omerc_al Law, 48 to 73 ; statute
6 G_.-o.4, c. 87; Warden on Consular
Establishments,
Paris, a. v. 1813 ;
_ladame de Stack, a Berlin, 1790 ;
anderson's
Hist. Commerce, index,
dries, "Conservator," and ', Consul;"

and see decmions dlbreton v. 8ussman,
2Ves.&B.
323; 4Bar.&Cres.
886;
8 Moore's Rep. 632; 7 T. R. 251 ;
8 East, 364 ; 2 Chalm. Opm. 294. A
foreign consul cannot sue a merchant
her ".for any supposed servwes m that
character---De
Zuna v. Haldtmand,
1 Ryan & Moody, 45 : nor is he privileged from arrest, Vweash v..[3elc'_er,
3 Man. & Selw. 284. _He _s lfable
as garmahet, in the _.a_e of a formgn
U
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BookxL" residing in the large trading cities, _nd especially tht seacHAr.m ports, of foreign countries, with a jmmission to watch over
the rights and privileges of theb nation, and to decide dis- t
putes between her merchants there. When a nation trades ,
largely with a country, Jt is requisite to have there a person
charged with such a commission: and, as the state which
allows of this commerce must naturally favour it, ufor the
same reason, also, it must admit the consul. :But, there
being no absolute and perfect obligation to this, the nation '
[ 148 ] t'hatwishes to have a consul, must procure tlii_'fi_l_by
the
C--O_t_
Treaty i_seIf. ............
• i_-The consul being charged with the affairs of his sovereign,
'1_and receiving his orders, continues his subject, and accountable to him for his actions.
.Th_ consul is no public minister (as will appear by what '
we shall say of the character of ministers, in our fourth book),
and cannot pretend to the privileges annexed to such character.
Yet, bearing his sovereign's commission, and being in this
quality received by the prince in whose dominions he resides,
he is, in a certain degree, entitled to the protection of the
law of nations.
This sovereign, by the very act of receiving
him, tacitly engages to allow him all the liberty and safety _
necessary to the proper discharge of his functions, without
which tile admission of the consul would be nugatory and
delusive.
_Che functions of a consul require, in the first place, that
he be not a subject of the state where he res_S'_- as, in this
case, he would be obliged in all things to conform to its
orders, and thus not be at liberty to acquit himself of the
duties of his office.
They seem even to require that the consul should be independent of the ordinary criminal justice of the place where
he resides, so as not to be molested or imprisoned unless
he himself violate the law of nations by some enormous crime.
And, though the importance of the consular functions be
not so great as to procure to the consul's person the inviolability and absolu; _ indepenJence enjoyed by public ministers,
_yet, being'un_..r the pameu;ar pr _tection of the sovereign
who employs him, and intrusted wit: the care of his concerns,
_f
he commits any crime, the re_pezt due to his master
requires that he should be sent home to l_e punished. Such
is the mode pursued by states that are inchI.wl to preserve a
good understanding with each other. But t;.e su:est way is,
expressly to settle all these matters, as far as practicable, by
the commercial treaty_._

' '
,_
.
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attachment
in the State courts,
derlmv.Meyer,2Miles'sRep.
242; Ktdand
to indictment
for mtsdemeammr m the

]_avara, 52 Serg.
DalL &
Rep.Rawle,
297; 545'
Co.urn. T_,•
Kozloff,
8tare.,. De la Forest, 2 Nott _ 11_

courts
of the United
States,
whmh
have excluswe junschctton,
U. 8tares v.

Pep..545,

contrd.}
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Wiequefort,
in his treatise
of The Ambassador,
Book I. Bool u.
§ 5, says, that consuls do not enjoy the protection of the layj_c HAP.ix.
of nations, and th_tt, both in civil and criminal cases, they arc
subject to the justice of the place where they reside.
But the
very instances
he quotes
contradict
his proposition.
The
_tates-general
of the United Provinces,
whose consul had been
affronted and put under arrest by the governor of Cadiz, cornplaited
of it to the court of l_ladrid
as a breach of the law
of nations.
And, in the year 1634, the republic of Venice
was near coming to a rupture
with pope Urban VIIZ
on
account of the violence offered to the Venetiau consul by thv
governor of Ancona.
The governor, suspecting
this consul to
have given information
detrimental
to the commerce of Ancona, had persecuted
him, seized his furniture
and papers,
and caused him to be summoned, declared guilty of contumacy,
and banished
under pretence
that, contrary to public prohibition, he had caused goods to be unloaded in a time of con- [ 149-_.
tagion.
This consul's successor he likewise imprisoned.
The
Venetian
senate warmly insisted on having due satisfaction. _
and, on the interposition
of the ministers
of France,
who
were apprehensive
of an open rupture,
the pope obliged
the governor
of Ancona
to give the repubhe
satisfaction
aee0rdmgly.
In default of treaties, custom is to be the rule on these
occasions;
for, a prince, who receives a consul without express conditions, is supposed
to receive him on the footing
established
by custom.
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TITLES,

AND

EVERY
nation, every sovereign
and independent
state,
deserves consideration
and respect, because it makes an iramediate
figure in the grand society of the human race, is
independent
of all earthly power, and is an assemblage
of a
great number of men, which is, doubtless, more considerable
than any individual.
The sovereign
represents
his whole
nation;
he unites in his person all its majesty.
No individual, though ever so free and independent,
can be placed in
competition
with a sovereign;
this would be putting a single
person upon an equality with a united multitude of his equals.
:Nations and sovereigns
are, therefore,
under an obligation,
_e"_m'e
tTme T_a_'e_ri__h_, to maintain their dk, nitv,
and to cause it to be respected,
as being of the itmos=t imImrtance to their safety and tra_,tuillity.

CHAP. III

_ 35. Digmty of natmns or
soverelgB
st_.

:-
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DIGNITY

AND 3QUALITY

OF NATIONS_

•ooKt_. . We have already obser_ d (Prelim. § 18)that nature has
cu,P. m/%stablished a perfect equality of rights between Ffiit_p_eh-(t_nt
§36. TheirIia_olls.
Cor.sequentl], none can naturally lay claire'to any
tquahty, sUp-e_0r prerogative: fvr, whatever privileges any one of
them derives from freedom and sovereignty, the others equall.
derive the same from the same source, z/
}37. Pre"And since precedency or pre-eminence of rank is aprer¢
_leney . _ gatlve, no nation, no sovereign, can naturally cIalmfl_t as)
_i,ght.-Why
should nations that are not dependent on hia
give up any point to him against their will ? However, as a
powerful and extensive state is much more considerable i9
universal society than a small state, it is reasonable that th_
latter should yield to the former on occasions where one mus:
necessarily yield to the other, as, in an assembly,_and should
pay it those mere ceremonial deferences which do not, in
fact, destroy their equality, and only show a superiority of
order, a first place among equals. Other nations will naturally assign the first place to the more powerful state; and
it would be equally useless as ridiculous for the weaker one
obstinately to contend about it. The antiquity of the state
enters also into consideration on these occasions: a new
[ 150 ] comer cannot dispossess any one of the honours he has enjoyed; and he must produce very strong reasons, before he
can obtain a preferences/
§3S. The
T_.s[nrrn
of goX_a.L_ent is naturally forei ng,__tC,
a"ormofgo-tl_/_.
The dlgmty, the majes'fy, resides originally m the
•ernmentis
body of the state : that of the sovereign is derived from his
Jrclgnto
representing the nation. And, can it be imagined that a
_lS queson.
state possesses more or less dignity according as it is governed
by a single person or by many .9 At present kings claim a
superiority of rank over republics: but this pretension has
no other support than the superiority of their strength.
Formerly, the Roman republic cor._ered
all kings as very far
beneath them: but the monarchs of Europe, finding none
but feeble republics to oppose them, have disdained to admit
them to an equality.
The republic of Venice, and that of
the Unite? Provinces, have obtained the honours of crowned
heads; bn. _heir ambassadors yield precedency to those of
kings.
_39 A //'In
consequence of what we have just established, if the
_tate ough_ r_
form of go _"ernm.,_,_,,_ in a n_tmn happens to be changed, she
,o keep_ts
rank,
no_- will still preserve the same honours and rank of which she
withstand- was before in possession.
When England had abolished roymg any
alty, Cromwell would suffer no abatement of the honours that
changesin had been paid to the crown or to the nation ; and he everythe
formof where maintained the English ambassadors in the rank they
its govern.
ment
ha_:_always possessed._
4o. In /fIf
the grades of precedency have been settled by treatms,
th_srespect,or by long custom founded on tacit consent, it is necessary
t_an_ a:.t to conform to th_ _stablished rule.
To dispute with a prince
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the rt.nk he has acquired in this manner, is doing him an roo_ _z.
injury, inasmuch as it is an expression of contempt for him, .2 _lAr-m.
or a violation of engagements that secure to him a right, establrghed
Thus, by the injudicious partition between the sons of Charle- eu_tom_
magne, the elder havin_
the younzer,
oughtto
•
_ obtained the emnire,
• _
_
Gbserved be
who received the kingdom of France, yielded precedency to
him the more readily, as there still remained at that time a
recent idea of the majesty of the real Roman empire.
His
successors followed the rule they found established :--they
were imitated by the other kings of Europe; and thus the
_imperial crown continues to possess, without opposition, the
first rank in Christendom.
With most of the other crowns,
the point of precedency remains yet undetermmedJ
Some people would have us to look upon the_recedency
of the emperor as something more than the first place among
equals; they would fain attribute to him a superiority over
ail kings, and, in a word, make him the temporal head of
Christendom.*
And it, in fact, appears that many emperors entertained ideas of such pretensions,--as if, by reviving
the name of the Roman empire, they could also revive its
rights.
Other states have been on their guard against these
pretensions.
We may see in Mezeray t the precauuons taken [ 151 ]
by king Charles V. when the emperor Charles IV. visited
France, "for fear," says the historian, "lest that prince,
and his son, the king o(the Romans, should found any right
of superiority on his courtesy."
Bodinus relates,$ that "the
French took great offence at the Emperor Sigismund's placing
himself in the royal seat in full parliament, and at his having
knighted the Senechal de Beaucaire."_adding,
that, "to
repair the egregious error they had committed in suffering it,
they would not allow the same emperor, when at Lyons, to
make the Count of Savoy a duke."
At present, a king of
France would doubtless think it a degradation of his dignity,
were he to intimate the most distant idea that another might
claim any authority in his kingdom.ll
./'As a nation may confer on her conductor what degree of §41. Ofthe
Cauthority and what rights she thinks proper, she is equally n_e
honoursand
Bartolus went so far as to say, that
•' all those were heretics who &d not
beheve that the emperor was lord of the
whole earth." See Bodmus's Repubhc,
book i. ch. ix. p. m. 139.
1"History of France, explanation of
the medals of Charles V.
_: In hts Repubhc, p. 138.
U Pentherrmder, mmuster plempotentiary of the emperor at the congress
of Cambray, made an atten_pt to insure
to his master an incontestable superi:)rtty and preoemmence over all the
ather crowned heads.
He induced

Count Provana, the king of Sardmm's
minister, to sign a deed. m which he
declared that rtelther hrs own sovereign
nor any other pnncc had a right to drspute pre-eminence with the emperor.
Its contents being made pubhc, the
kings made such heavy complmnts on
the occasion, that Provana was re.
called, and the emperor ordered hrs
mmrster to suppress the deed,--affecting, at the same tune, a profound lgnorance of the whole transactmn : and
thus the affatr was dropped. Memoirs
of Mol,_. de St. Phthppe, _ol. iv.p. 194.
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rOOK_t free in regard to the name, the titles, and honours with
crop. XXLwhich she may choose to decorate him. But discretion and
g_*enbythe the care of her reputation require that she should not, in
nationw l_this respect, deviate too far from the customs commonly
conductor, established among civilized nations.
Let us further observe,
that, in this point, she ought to be guided by pru,tence, and
inclined to proportion the titles and honours of her chief to
the power he possesses, and to the degree of authority with
which she chooses to invest him. Titles and honours, it is
true, determine nothing: they are but empty names, and
vain ceremonies, when they are misplaced: yet, who does
not know how powerful an influence they have on the minds
of mankind ? This is, then, a more serious affair than it
appears at the first glance.
The nation ought to take care
not to debase herself before other states, and not to degrade
her chief by too humble a title: she ought to be still more
careful not to swell his heart by a vain name, by unbounded
honours, so as to inspire him with the idea of arrogating to
himself a commensurate authority over her, or of acquiring
a proportionate power by unjust conquests.
On the other
hand, an exalted title may engage the chief to support, with
greater firmness, the dignity of the nation.
Prudence is
guided by circumstances, and, on evel:y occasion_ keeps
within due bounds/
Royalty,
says a respectable aut_mr,
who may be beheved on this subject,
rescued the house
of Brandenburg from that yoke of servitude under which
the house of Austria then kept all the German princes.
This was a bait which Frederic I. threw out to all his posterity, saying to them, as it were, I have acquired a title for
[ 152 ] you ; do you render yourselves worthy of it : I have laid the
foundations of your greatness ; it is you who are to finish the
woj_k."*
§ 42. Whe- _tlf the conductor of the state is sovereign, he has in his
the_a so_%4iands the rights and authority of the political society; and
,_ may consequently he ma F himself determine what title he will
assume
assume, and wTat _ho-nours shall be paid to him, unless these
what
ntle
and honours have been already determined
by the fundamental laws, or
he pleases, that the limits which have been set to his power manifestly
oppose such as he wishes to assume. His subjects are equally
obliged to obey him in this as in whatever he commands
by virtue of a lawful authority.
Thus, the Czar Peter I.,
grounding his pretensions on the vast ext_ent of his dominions,
to_ upon himself the title of emperor/"
43. Right ¢/_ut_.QX_{_n
nations are not obliged" to give way to the will
ef other ha-e6f _- sovereign ' w]_o_U"na'e_ a new title, or of a people who
tionsin thascall their chief by what name they please._'/

_
J

* Memoirs oft,he House of Brandenburg.
J" Cromwell, in wriiang to Louis the
Fourteenth,
used the foUowmg style :

....a, Ohvariu_"Dominus
Protector
Ar_.
ghm, _oti_e,
et Hlbernim,
Luda_ac¢
XIV. Francorum
Regi Chrmtmn.x, sime
Rea_"_.a--nd
the subscriptmn
was--

/

I/Yj
l,t (.
O
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/[towever,
if this title has nothing unreasonable, or con- Book tL
trary to received customs, it is altogether agreeable to the _e. m.
mutual duties which bind nations together, to give to a sove-§ 44. Their
reign or conductor of a state the same title that is given him duty.
by his people. But, if this title is contrary to custom--if it
implies attributes which do not belong to him who affects it,
foreign nations may refu_e it without his having reason to
complain.
The title of "Majesty" is consecrated by custom
to monarchs who command great nations.
The emperors of
Germany have long affected to reserve it to themselves, as
belonging solely to the imperial crown.
But the kings
asserted with reason that there was nothing on earth more
eminent or more august than their dignity: they therefore
refused the title of Majesty to him who refused it to them ;*
and at present, exgept in a few instances founded on particular reasons, the t_tle of _Iajesty is a peculiar attribute of the
royal character.
As it would be ridiculous for a petty prince to take the
title of king, and assume the style of " Majesty," foreign
nations, by refusing to comply with this whim, do nothing
but what is conformable to reason and their duty. However,
if there reigns anywhere a sovereign, who, notw'_hstanding
the small extent of his power, is accustomed to receive from
his neighbours the title of king, distant nations who would [ 153
carry on an intercourse with him cannot refuse him that
title. It belongs not to them to reform the customs of distant
countries._ p
/The
s_vereign who wishes _or,stantly to receive certain § 45. Ho_
&itles ...........
and honours _ ohi other powers, must secure them b_ holiours
titles and
treatleg.- _lqrSg-_
-Wlio have entered into engagements
:n this
,
.
.
mayL_seway are obhged to conform to them, and cannot deviate cureal.
from the treaties without doing him an injur_
Thus, in
th, examples we have produced (§§ 41 and 42), the czar and
the king of Prussia took care to negotiate beforehand with
tho courts in friendship with them, to secure their being acknowledged under the new titles they intended to assume.
The popes have formerly pretended that it belonged to
the tiara alone to create new crowns; they had the confidence to expect that the superstition of princes and nations
would allow them so sublime a prerogative.
But it was
-In Aula nostraAlba.Yesterbonus • At the famoustreaty of Westmmcus." The courtof Francewas phaha,the plempotentmnes
of France
mghlyoffendedat thisformof address, agreedwith tho6eof the emperor,
The ambassador
Boreel,m a letterto -that the king and queen wnlang
thePensmnaryDeWltt,
datedMay25, with theirown hand to the emperor,
165.5,studthat Cromwell's
letterhad and g_vmghun the title of majesty,
notbeenpresented,
andthatthosewho he shouldanswerthem,with hisown
werechargedwith the dehveryof it, hand,andgavethemthe sametitle."
hadwithheldit, throughan apprehen- Letterof the plempeten'ianvsto M.
gionofitsgivingnsetosomemmunderode Brienne,Oct.15tk,1'46.
|tlmdll.g

betwcea

the

two

cotmmei.
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_OOK_L eclipsed at the revival of letters.*
The emperors of GercuAr.m. many, _ho formed the _same pretensions, were at least countenanced by the example of the ancient Romam emperors.
They only want the same power in order to have the same
right.
b 46. We _n
default of treat!es_ we ought, with respect to title s_jm_
mustcou-fn _eneral, every other mark of honour, to Conform to t_thhe
formto ge- rule established by general custom. To attempt a_ev'_ation
tom. (102) Irom It with respect to a natron or sovereign, when there _s no
particular reason for such innovation, is expressing either
contempt or ill-will towards them ;--a conduct equally inconsistent with sound policy and with the duties that nations owe
9aeh greatest
other(102)monarch ouoht
_, to respect in every sovereign
§ 47. Mu. to
_frhe
tual re_pect_theeminent character with which he is invested.
The in:hich :o_ee-dependence, the equality of nations, the reciprocal duties of
w'_a-_h-- humanity,--all
these circumstances shouid induce him to pay,
Dther.
even to the chief of a petty state, the respect due to the
station which he fills. The weakest state is composed of men
as well as the most powerful: and our duties "are the same
towards all those who do not depend on us.
But this precept of the law of nature does not extend beyond what is essential to the respect which independent
nations owe to each other, or that conduct, in a word, which
shows that we acknowledge a state or its chief to be truly
independent and sovereign, and consequently entitled to
every thing due to the quality of sovereignty.
But, on the
other hand, a great monarch being, as we have already observed, a very important personage in human society, it is
natural, that, in matters merely ceremonial, and not derogatory to the equality of rights between nations, he should
[ 154 ] receive honours to which a petty prince can have no pretensions: and the latter cannot refuse to pay the former every
mark of respect which is not inconsistent with his own independence and sovereignty.
§4S. How"._Y_:ry natiou, every sovereign, ought to maintain their
a _o,ereigndignity (§ 35) by causing due respect t5 b_p_id_.zo_._;
aught to
.................
maintmu
his
dlguity,
• Catholicprincesreceivestillfrom of 2d vol.p.324. See,as to the sea
(103)
the pope titlesthat relateto rehgmn, and incidents,ante, 125 and 131 in
Bened,ct XIV. gave that of " Most notes;andCoursde DrmtPubhe,tom.
Fmthful"to the king of Portugal; 2, p, S0to84,and 396to 406.--C.
and thecondescensmn
ofotherprinces (103)TheHouseof Lordsrecently,
eonmvedat the imperativestyle in ratherfacetiously,
maintainedthe dig
whichthe hullis couched.--Itis dated mtyof the kingof Spare,by dechmng
December23, 1748.
togavehimcosts,on thesameprmciple
(102)Formerlyall nationsusedto that our king does not recovercoats,
observe,in the BritishSeas,the mark saying,we will not disparagethedtgo
of honour,byloweringthe flagortop- mty of the king of Spain by glvmg
sad to an English manof war.called him costs. Hewlettv. King of 8pare,
the duty of theflog. See 1 Ch,tty's on appealfromChanceryto Houseof
CommercialLaw, 102; and see end Lords,1 DowRep.New Series,177.
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and,especially
2theyought not tosuffer
thatdignityto be BOOKn
_f, then, th_r_"g_tlt3bs and honours, which, by ca,P m.
constant custom, belong to a prince, he may insist upon
them ; and he ought to do it on occasions where his glory is
concerned.
But it is proper to distinguish between neglect or the omission of what the established usage requires, and positive acts
of disrespect and insult.
The prince may complain of an
instance of neglect, and, if it be not repaired, may consider
_t as an indication of ill-will : he has a right to demand, even
by force of arms, the reparation of an insult)/The
czar Peter
the First, in his manifesto against Sweden, complained that
the cannon had not been fired on his passing at Riga.
He
might think it strange that they did not pay him this mark
of respect, and he might complain of it; but, to have made
this the subject of a war, must have indicated a preposterous
prodigality of human blood.

_t_.lm aired.

CHAP.
OF THE RIGHT
REIGNTY

IV.

TO SECURITY, AND THE EFFECTS OF THE SOVEAND INDEPENDENCE
OF NATIONS. (104)

c_AP iv

/
/IN
vain does nature prescribe to nations, as well as to indi-_ 49 R,¢h
viduals, the care of self-preservation, and of advancing their to Beeurity.
own perfection and happiness, if she does not give them a
right to preserve themselves from every thing that might
render this care ineffectual.
T_tj._rJ_]tt is nothing more than
a moral_ower of acting, that is, the power of doing what is
m0raliy _ pb_Tg2:-V_£t
[s'_proper and conformable to our
dfi_'s.-'-_rb3i_ve,
then, in general, a right to do whatever is
necessary to the discharge of our duties. Ev£r_ nation_ as
well as every man, has, therefore, a right to prevent other
natl_"_bn'sfrom obstructing ]ld_ "preservk_ion, her perfection,
and happifle_s;=a-t_r'_d_p'_sefvd'herself
f_'om all injuries
(§ l_5--/md_this
right is a perfect one, since it is given to
satisfy a natural and indispensable obligation: for, when we
cannot use constraint in order to cause our rights to be respected, their effects are very uncertain.
It is this right
to preserve herself from all injury that is called the right to
security.
_
iV_safesly-tl)-3_event
the evll when it can be prevented. §5o. It pr_
/A nation has "_a -ri_lit-to
r-eslst_aft ifijurious attemut_
and• to ducesthe
_'_.............
"
right of remake
use of force affd- every "honourable expedmnt against smt_,_c_;
(104) As to the independence of
aauon_, Ne in general, CouPs de Droit

Public. Paris, A. D. 1830, tom. 2, l_t
part, artmle it. pp. 3 to 15.
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soot _. _ hosoever is actually engaged in opposition to her, and even
-axr tv. to anncipate his maehinatlons, observing, hb_ever,'-not to
attack him upon vague and uncertain suspicions, lest she
should incur the imputation of becoming herself an unjust
[ 155 ] aggressor.
§51. and
_¢¢hen the evil is done, the same right to security authothat of oh- rizes the offended party to'endeavour
to obta_in a complete
tinningmreparation, and to.... employ force for that purpose, if necesparataon;
sar_f

_

§52. _ma_,_n_y,
the offended party ha_e a right to provide for
the .right orthelr
future _seeurity, andto chastise the offender, _'l*n l_]_:
run_tnng, ing upon him a punishment capable of deterring Mm_forward from similar aggressions, and of intimidat[ng'_those
who might be tempted to imitate him. They may even(if
necessary, disable the aggressor from doing further injury.
They only make use of their right, in all these measures,
which they adopt with good reason : and if evil thence results
to him who has reduced them to the necessity of taking such
steps, he must impute the consequences only to his own injustice../
§58. R,ght[_f, t_en, _here is anywhere a nation of a restless and mischievous disposition, ever ready to injure others, to traverse
a mmchle- their designs, and to excite domestic disturbances in their
vouHpeople dominions,_it
is not to be doubted that all the others have
a right to form a coalition in order to repress and chastise that
nation, and to put it for ever after out of her power to injure
them./Such
would be the just fruits of the policy which
Mach'iavel praises in C_esar Borgia.
The conduct followed
bv Philip II. king of Spain, was calculated to unite all
l_urope against him ; and it was from just reasons that Henry
the Great formed the design of humbling a power whose
strength was formidable, and whose maxims were pernicious.
The three preceding propositions are so many principles
that furnish the various foundations for a just war, as we shall
see in the proper place.
54 N J'It
is an evident conseuuence of the liberty and indenendnauon
h_nce of natmns, __h_ve
_, xlg__erne__as,
th_
a right to think proper, and that no state haa .th_sm,I!ea_o_r_ght
to
interfere m "
'
of another.
Of all the rig-h-_s
"he govern- katexfere in the government
ment of an that can belong to a nation, sovereignty is, doubtless, the
,thet state, most precious, and that which other nations ought the most
scrupulously to respect, if they would not do her an injur_. (105)
//The sovereign is he to whom the nation has intrusted the
of
all hatmnsagamst

(105) Nor has a subject of one state state assist a revolted colony, it is just
• right to enter into any contract with,
ground of war on the part of the paten'
or to assist the revolted colony of an- state. Thompzen v. Powles, _ Simon's
other before the same has been for- Rep. 194; Taylsr v. Barday, _ 21_
really recognmed as an independent .dnte, p. 141, note 95.
atate by its own government; and flit
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empire and the care of the government : she has invested him _oox u.
with her rights ; she alprtc_d_.cLly interested in the manner Cl_Af.Iv_
in which the conductor she has chosen makes use of his power. § 55. One
i_t does not, then, belong to any foreign power to take cog- _overclgn
nisance of the administration of that sovereign, to set himself c_nnotmake
up forka judge of his conduct, and to oblige him to alter it. h_Tself-th?
If he loads his subjects with taxes, and lIne
...... treats tnem wltn ju_g_ot
conduotothe
f
severity, the nation alone is concerned in the business; and another.
no other is called upon to oblige him to amen_ his conduct,
and follow more wise and equitable maxim_ It is the part
of prudence to point out the occasions when"officious and amicable representations
may be made to him. The Spaniards
violated all rules when they set themselves up as judges of
the Inca Athualpa.
If that prince had violated the law of
nations with respect to them, they would have had a right to [ 156 ]
punish him. But they accused him of having put some of his
subjects to death, of having had several wives, &c._thmgs,
for which he was not at all accountable to them ; and, to fill
up the measure of their extravagant injustice, they condemned
by ifthethelaws
of Spain.*
:But,
prince,
by violating the fundamental laws, gives §56. How
/: is subjects a legal ri'gh_ to resist him,_if tyranny, becom-far lawful_o
mg insupportable, obliges the nation to rise in their own de-mtertere m
fence,---every foreign power has a right to succour an op-abetween
quarrela
pressed people who implore their assistance.
The English so_eretgn
justly complained of James II.
The nobility and the most and lns sub
distinguished patriots having determined to Jmck him in the jects.
prosecution of his schemes, which manifestly tended to over- --_ •
t
throw the constitution, and to destroy the hberties and the_j
_ _. (- ( ,3
religion of the people, applied for assistance to the United

__j .'l/_x__

Provinces. anTheinfluence
authority
of the
Prince of ofOrange
had, f._
doubtless,
on the
deliberations
the statesgeneral; but it did not lead them to the commission of an
act of injustice: for, when a people, from good reasons take
up arms against an oppressor, it is but an act &justice and
generosity to assist brave men in the defence of their liberties. W_h_neyer, therefore, matters are carried so far as to
produce a civil war, foreign powers may assist that party
which appea_'s to them to have justice on its side. He who
assists an odious tyrant,_he
who declares for an unjust and
rebellious people,--violates
his duty. .But_ when the bands
of the ]_olitical society are broken, or at least suspended,
b-etween tlie's-ov_elgn and his people, the contending parties
_a_th_j:t_be considered as two distin_, po_wcrs; andj since
no__d.ght
to judge tl_j_
Either may be in the
right ; and each of those who grant their assistance may ima_
girm that he is acting in support of the better cause. It fol" Gan_asso de Is Vega.
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,ooK n. lows, then, in virtue of the voluntary law of nations (see
c,,Av,iv. l_.relim. § 21), tha._
t the t_::O_l_rtiea _a 5. ac£_s havi_ap_ e clua'
right, and. behave to each other accordingly, tillr t:he_:__d
9i_ion
of the affair.
But we ought not to abuse this maxim, and make a handlG
of a"-'----=ht_ori_'_-0-d_biis
it to
machlnat]on§ against the internal
tranquillity of states.
It is a violation of the law of nations
to invite those subjects to revolt who actually pay obedience
to their sovereign, though they complain of his government.
The practice of nations is conformable to our maxims.
When the German protestants came to the assistance of the
reformed party in France, the court never attempted to treat
them otherwise than on the usual footing of enemies in general,
and according to the laws of war. France was at the san_
time engaged in assisting the Netherlands then in arms against
Spain, and expected that her troops should be considered i3t
no other light than as auxiliaries in a regular war. :But n.)
power ever fails to complain, as of an atrocious wrong, if
any one attempts by his emissaries to excite his subjects to
revolt.
[ 157 ]
As to those monsters who, under the title of sovereigns,
render themselves the scourges and horror of the human race,
they are savage beasts, whom every brave man may justly
exterminate from the face of the earth.
All antiquity has
praised Hercules for dehvering the world from an Ant_eas, a
:B_iris, and a Diomede.
57. Right,After
having established the position that foreign nations
el opposmg_haveno right to interfere in the government of an independthe mterterenceof
for- ent state, it is not difficult to prove that the latter has a right
etgn powers to oppose such interference.
To govern herself according to
m the affa_ her own pleasure, is a necessary part of her independence.
of govern- _aa_.raiga-s_.eaxam£_ah_._th_ore_spect,
exc__pt
ment.
it be from a particular right which she has herse_ven
to
other states b_ her _e, atiea& and, even if she has given them
such a right, _y_ it cannot, in an affair of so delicate a nature
as that of government, be extended beyond the clear and
express terms of the treaties.
In eyer:y other case, a soreinterfere jll_hlsAomest!c

a_ffa]rs otherwise_a_a_'_.their

gbWd

om_es./,
§58. The /Religmn
is in every sense an object of great importance to
lamerights g nation, and one of the most interesting subjects on which
,_th
re_p_ct;th
e government can be employed.
An independent people
Lo
_hgion.
are accountable for their religion to God alone; in this particular, as in every other, they have a right to regulate their
conduct according to the dictates of their own conscience,
and to prevent all foreign interference in an affair of so delicate a nature.*
The custom, long kept up in Christendom,
• When, however,we see a party the religionwe profess,and tDnetghinflamedwzth deadlyhatredagainst bouringprinceparaecutingm eonse_tO
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of causing all the affairs of religion to be decided and regu- BOOK
H.
luted in a general council, could only have been introduced CHAr.iv.
0y the singular circumstance of the submission of the whole
church to the same civil government,--the
Roman empire.
When that empire was overthrown, and gave place to many
independent kingdoms, this custom was found contrary to
the first principles of government, to the very idea of independent states and political societies.
It was, however, long
supported by prejudice, ignorance, and superstition, by the
authority of the popes and the power of the clergy, and still
respected even at the time of the reformation.
The states
who had embraced the reformed religion offered to submit to
*.hedecisions of an impartial council lawfully assembled. At
present they would not hesitate to declare, that_ in matt_ers
"of religion, tt_ey are equally independent of every power on/f
earth, as they are in the affairs of civil government.
T_.
general and absolute authority of the pope and councaq is [ 158 ]
absurd in every other system than that of those popes who
strove to unite all Christendom in a single body, of which
they pretended to be the supreme monarchs.._
But even
Cathohc sovereigns have endeavoured to restrain that authority within such limits as are consistent with their supreme
power: they do not receive the decrees of councils or the
popes' bulls till they have caused them to be examined ; and
these ecclesiastical laws are of no force in their dominions
unless confirmed by the prince. In the first book of this
work, Chap. XII. _e have sufficiently established the rights
of a state in matters of religion; and we introduce them
here again, only to draw just consequences from them with
respect to the conduct which nations ought to observe towards
each other.
""It is, then, certain that we cannot, in opposition to the will §._9.r_ona.
of a nation, interfere in her religious concerns, without vio- t_onc_.
constrained bc
lating her rights, and doing her an injury.
Much less arc _thr_e_t
we allowed to employ force of arms to oblige her to receive to rehgmn.
a doctrine and a worship which we consider as divine. What
right have men to set themselves up as the defenders and protectors of the cause of God ? I-Ie can, whenever he pleases,
lead nations to the knowledge of himself, by more effectual
means than those of violence. Persecutors make no true converts.
The monstrous maxim of extending religion by the
sword, is a subversion of the rights of mankind, and the most
quence
the professors of that religion,
it is lawful for us to give assistance
to
the sufferers,--as
it was well remarked
by James
I. of England
to Bouillon
the ambassador
of Mary de Medici,
queen-regent
of France, ---_' When my
neighbours
are attacked
m a quarrel
ill whmh I am interested, the law of
31
1¢

nature requires
that I should
antici.
pate and prevent the evil which may
thence result to myself."_Le
Vassor,
History of Louis XIII.
I See above, § 46, and Bodmus'e
Republic, book l. c. LX, with his quotataous, p. m. 139.
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_oo_:_J. terrible scourge of nations_CEvery madman will fancy he is
eaAe.xv. fighting in the cause of C_od, and every aspiring spirit will
use that pretext as a cloak for his ambition.
While Charlemagne was ravaging Saxony with fire and sword, in order
to plant Christianity there, the successors of Mohammed were
ravaging Asia and Africa, to establish the Koran in those
parts.
i 60. ofil- _¢BuLikj_an
office of humanity to labour, by mild and law¢esof hu-,Cfur'_--emeans
' to_ersua_e_k-nat_on
to receive a religion which
mamty
m
thesemat- we believe to be the only one that is true and salutary.
Misters.
sionaries m_y be sent to instruct the people ; and this care l_'s
Mlsslona_e_I_fs-r-r_a'_]e
to the attent_6n 'dhich every nation
nes.
owes to the perfection and happiness of others.
But it must
be observed, that, in order to avoid doing an injury to the
rights of a sovereign, the missionaries ought to abstain from
preaching clandestinely', or without his permission, a new doctrine to his people.
He _av refuse to a_cept _.p._offered
services ; and, ff he orders thera-to l_ve hi_-dominions_ihey
ough_ to obey. They should have a very express order from
the King of kings, before they can lawfully disobey a sovereign who commands according to the extent of his power;
and the prince who is not convinced of that extraordinary
order of the Deity, will do no more than exert his lawful
rights, in punishing a missionary for disobedience.
:But,
what if the natron, or a considerable part of the people, are
desirous of retaining the missionary, and following his doc'[ 159 ] trme'._ In u former part of the work (Book I. §§ 128_136),
we have established the rights of the nation and those of the
citizens ; and thither we refer for an answer to this question.
§ 61. C_r-/_l_his is a very delicate subject; and we cannot authorize
t _un'_specU°y'an
to [_ Us_(I.
inconsiderate zeal for making proselytes, without endangering the tranquillity of all natmns, and even exposing those
who are engaged in making converts to act inconsistently
with their duty, at the very time they imagine they are accomplishing the most meritorious work. For, it is certainly performing a very bad office to a nation, and doing her an essential injury, to spread a false and dangerous religion among
the inhabitants.
Now, there is no person who does not believe his own religion to be the only true and safe one. Recommend, kindle in all hearts, the ardent zeal of the missionaries, and you will see Europe inundated with Lamas, Bonzes,
and Dervises, while monks of all kinds will overrun Asia and
Africa.
Protestant ministers will crowd to Spain and Italy,
in defiance of the Inquisition, while the Jesuits will spread
themselves among the Protestants in order to bring them back
into the pale of the church.
Let the Catholics reproach the
Protestants as much as they please with their lukewarmness,
the conduct of the latter is undoubtedly more agreeable to
reason and the law of nations.
True zeal applies itself _o
the task of making _ holy religion flourish in the co_,,_"
24_

OF _E

RIo_

TO S_CURI_,

_.

1,'_9

where it is received, and of rendering
it usefu] to "the man- _ooK ..
hers of the people and to the state : and, without forestalling
cast. rv.
the dispositions
of Providence,
it can find sufficient employment at home, until an invitation
come from foreign nanons,
or a very evident
commission
be given from heaven,
to
preach that religion abroad.
Finally, let us add, that, before
we can lawfully undertake to preach a particular
religion to the
various nations of the earth, we must ourselves be thoroughly
convinced
of its truth by the most serious examination.-"What ! e_n Christians
doubt of their religion ._"--The Mohammedan
entertains
no doubt of his.
:Be ever ready to
impart
your knowledge,--simply
and sincerely
expose the
principles
of your belief to those who are desirous of hearing
you: instruct them, convince them by evidence, but seek not
to hurry them away with the fire of enthusiasm.
It is a sufficient charge on each of us, to be responsible for his own conscience.--Thus,
neither will the hght of knowledge be refused
to any who wish to receive it, nor will a turbulent
zeal disturb
t_vPeaee
of nations.
hen a religio_ is persecuted
in one country, foreign na: _ 6_. What
Jt!ons
who profess it may intercede
for their brethren:
but a _overe,gn
this is all they can lawfully do, unless the persecution
be ear- maYfavourdOofm
ried to an intolerable
excess : then, indeed, it becomes a case those who
of manifest
tyranny,
in opposition to which all nations are profe_ his
allowed to assist an unhappy people (§ 56).
A regard
to rel_gmnin
their own safety may also authorize
them to undertake
me_"state.an°ther
defence of the persecuted
sufferers.
A king of France replied to the ambassadors
who solicited him to suffer his sub, jeers of the reformed religion to live in peace, "that
he was
master in his own kingdom."
But the Protestant
socereigns,
who saw a general
conspiracy
of the Catholics obstinately
[ 160 ]
bent on their destruction,
were so far masters on their side
as to be at liberty to give assistance
to a body of men who
might
strengthen
their party,
and help them to preserve
themselves
from the ruin with which they were threatened.
All distinctions
of states and nations are to be disregarded,
when there is question of formiag
a coalition
against a set
of madmen who would exterminate
all those that do not im,qicitly

re_ive

their doetriaea.
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63. Necess,ty of the

JUSTICE is _he basis of all society2 the sure bond of all
eof_m_r_(.---H-fi-_-g_6_3e_iy,'Td_
- T_b_• being an inter_01ir_
,_
_
•
. _ In o_ as_lstance and good• offices,....would De no longer any thing
OI JUStice
_.
humanso- but a vast scene of robbery, if no respect were pard to tins
_ety.
virtue, which secures to every one his own. It is still more
necessary-%_rde_"ia_Yd_"th'an _etween individuals ; because
iniustiee produces more dreadful consequences in the quarrels
of these powerful bodies politic, and it is more difficult t"
obtain redress.
The obligation imposed on all men to be jush
is easily demonstrated from the law of nature.
We here tak,
that obligation for granted (as being sufficiently known), an([
content ourselves with observing that it is not only indispensably binding on nations (Prelim. § 5), but even still more
sacred with respect to them, from the importance of its conseq,uences./,
§ 64. Obh-/,FAll nations are therefore under a strict obligation to culti.
gafionofall vate justice towards each other, to observe it scrupulously,
natmnsto
and carefully to abstain from every thing that may violate it.
cultivate
and observe Each ought to render to the others what belongs to them, to
justice,
respect their rights, and to leave them in the peaceable enjoyment of theme.
§ _5. R_gat./From this indTspensable obligation which nature imposes
of refusing
on nations, as well as from those obligations which each hato eulunato tion owes to herself, results the right of every state not to
mlusuce. _
to be taken _
or any thing _lawfuq]y be]-6hgs_to her: for, in 'opl)osln-"
g this, she only acts
in conformity to all her duties ; and therein consists the right
[ 161 ] (§ 49)¢
§ 66. Wh%/This righ_erfect
one,--that is to say, it is aceomparightis a nie with the r_ght of u_l_g force in order to assert it. In
peffe:tone. vain would nature give us a right to refuse submitting to injustiee,--in
vain would she oblige others to be just in their
dealings with us, if we could not lawfully make use of force,
observance

• Might not this duty be extended
to the executmn of sentences
passed in
other countries according to the necessary and usual forms _--On thin subject
M. Van Beunmgm
wrote as follows to
M. De Witt, Oct. 15, 1666 : "By what
thecourtsofHolland
havedecreedmthe
affair of one Koningh,
of Rotterdam,
I
see they suppose
that every judgment
pronounced
by :he parliaments
of
France against the inhaMtants of Holland in ju&cto contradtctorm,
ought to
$44

be executed on requmitmn made by tho.-e
parhaments.
But I do not know that
the tribunals
of this country act m the
same manner with respect to sentences
passed m Holland ; and, if they do not,
an agreement
might
be made, that
sentences
passed on either side against
subjects
of the other state shall only
take effect on such property as the con.
demned
party is found to imssess in
the state where the sentence haa beea
gtven."
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when they refused to discharge this duty. The just would _oo_ n.
lie at the mercy of avarice and injustice, and all their rights CHAP.
V.
• would soon become useless.
From the foregoing right arise, as distinct branches, fi._rst,§ s7. It pro.
the __4_ce,
which belongs to every nation,--daces 1.rh,
or the right of making use of force against whoever attacks fence.
nght of deher and her rights. This is the foundation of defensive war.
Secondly._h__c_LighL_
jaafice by fo.rge_if we cannot §nghtofdomg
6s. _.The
obtain it otherwise, or to pursue our right by force of arms. ourselves
Thi____s
is the f_ouna._d
tj_._ofoff.eusive war.
_usuce.
An intentional act of injustice is undoubtedly an injury. § sg. The
We have, then, a right to punish it, as we have shown above, r_ghtofpunin speaking of injuries in general (§ 52). T__ right Qf refus-_'.'g mju_in._t9 suffer.i_.ustiee, is _ br_u_h of thq rigj}t to s(_curity.
Let us apply to the unjust what we have said above (§ 53)_ 7o. mgh,
of a mischmvous nation.
If there were a people who made of all haopen
profession
of trampling
justice under foot,--who de-n°nsagamst
•
.
.
one that
splsed and violated
the, rxghts of others whenever
they found o-enl-,
.
.
F
J dean opportumty,--the
interest of human society would author- spt_ ju,ize all'the other natl"%n_s
to form-a'con'f'e(teracyl"n qrder to bum- nee.
1-b-_-aan_t--c-h_sstis_d
the dellnquefits.
We do not here forget the
maxl'----'-_
e-_t-_glTsIaddin our Preliminaries, that it dpes not belongto nations to usur_p the fl__qwerof being judges of each
_her.---In
-part_u]:_r _ ck_es, where _here is room ]'or the
smallest doubt, it ought to be supposed that each of the parties
may have some right : and the injustice of the party that has
committed the injury may proceed from error, and not from
a general contempt of justice.
But if, by her constant maxims. and by the whole tenor of her conduct, a nation evidently
proves herself to "be actuated by that mischievous disposition,
--if she regards no right as sacred,--the safety of the human
race requires that she should be repressed.
To form and support an unjust pretension, is only doing an injury to the party
whose interests are affected by that pretension; but, to de_ustiee
in g_en_erala_is
_a.u_
inj urn. _Q_11 n_ions,

CHAP.

VI.

OF THE CONCERN A NATION MAY HAVE IN

THE ACTIONS OF CHAP.VL

preceding
chapters what are the corn- § 71. Th.
W E have seen in the HER
CITIZENS.
mon duties of nations towards e_ch other,_how
they ought sovereign
• •
ought to re
mutually to respect each other, and to abstain from all ]murv
. _ _,enge the
• nd all offence,_and
how justice and equity ought to reign mjun_ of
between them in their whole conduct. :But hitherto we have the state,
only considered the actions of the body of the nation, of the and to prov2
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soo_ _ state,of the sovereign. Private persons who are members
cxAr.vL of one nation,may o_end and ill-treat
thecitizens
of another,
tect
theeiti-andmay injure a foreignsovereign:mit remains for us to
zeus.
examine what share a statemay have m the actionsof her
[ 162 ] citizens,
and what are therightsand obligations
of sovereigns
i_ _hisrespect.
/Whoever offendsthe state,injuresitsrights,disturbsits
tranquillity,
or does ita prejudicein any manner whatsoever,
declareshimselfitsenemy, and exposes himselfto be justly
punishedfor it. Whoever uses a citizenill,
indirectly
offends
the state,which is bound to protectthis citizen
; and the
sovereignof the lattershould avenge his wrongs, punish the
aggressor,and, if possible,
obligehim to make fullreparation; sinceotherwisethe citizenwould not obtainthe great
eD_dof the civilassociation,
which is,safety.
§ 72.He jBut, on the otherhand, the nationor tl_esovereignought
oughtnottonot to sufferthe citizens
to do an injuryto the subjectsof ansufier
hm
other state,much lessto offendthatstateitself:
and this,not
Aub_ects to
.,fiend
otheronly because no sovereignought to permit those who are
_auousor under hiscommand to violatethe preceptsof the law of nath....
iti- ture, which forbidsallinjuries,--butalso because nations
zer,s.
ought mutually
to respect each other, to abstain from all
offence, from all injury, from all wrong,--in
a word, from
every thing that may be of prejudice to others.
If a sovereign, who might keep his subjects within _he rules of justice
and peace, suffers them to injure a foreign nation either in
its body or its members, he does no less injury to that nation
than if he injured
it himself.
In short, the safety of the
state, and that of human society, requires this attention
from
every sovereign.
If you let loose the reins to your subjects
against foreign nations, these will behave in the same manner
to you ; and, instead of that friendly intercourse
which nature
has established
between all men, we shall see nothing but one
v_st and dreadful scene of plunder between nation and nation_f
73. The / However, as it is impossible for the best regulated
state,
ac_ of ind_-/or for the most vigilant and absolute sovereign, to model at
vlduals
his pleasure
all the actions of his subjects, and to confine
not to beare
unputed to them on every occasion to the most exact obedience, it would
the nataon, be unjust to impute to the nation or the sovereign every fault
committed
by the citizens.
We ought not, then, to say, in
general, that we have received an injury from a na/tion because
we have received it from one of its members. /
§ 74. unless
But, if a nation or its chief approves and ratifies the act
_tapproves of the individual,
it then becomes a public concern ; and the
or
ratifies
injured
party
is
to
consider the nation as the real author of
them.
the injm'y, of which the citizen was perhaps only the instra§ 75. Con- merit. 1
duct to be
If the offended state has in her power the individual
who
ol_erved
by .
-_ ....................
- •
party.

.t_ticeaud

Im_mh_hi.m.

If he has

escaped

and rota_rneate

IN THE

ACTIONS

OF ]lEg CITIZENS.

I(]'2

_h_oara rzm_y, _ aught to apply to his _overeign to have Boo_,,.
justice done in the case.
_.AP _,
And, since the Iatter ought not to suffer his subjects to [ 163 ]"
molest the subjects of other states, or to do them an injury, § 76. Dut_
much less to give open, audacious offence to foreign powers, of the aghe ought
to
eomvel
the. transgressor to .make
reparation
for gre_or's
_'
_
_ **
.
-.
verelgn.
t_'_edamage or m3ury , if poss_le, or to inflict o_ him an exemplary punishment_; or, finally, aceordl_"ng-thenature and eirchmstances of t_e c_ase, to deliver him up to the offended state,
-_obe there brought to justice.
This is pretty generally observed with respect to great crimes, which are equally contrary to the laws and safety of all nations. Assassins, incendiaries, and robbers, are seized everywhere, at the desire of
the sovereign in whose territories the crime was committed,
and are delivered up to his justice.
The matter is carried
still farther in states that are more closely connected by friendship and good neighbourhood.
Eyen in cases of ordinary,
essions, which are only subjects of civil prosecution,
_-_t_-a view to the recovery of damages, or the infliction of a slight civil punishment, the subjects of two neighbouring states are reciprocally obllTg'e_d
to appear before the
........
n_agTstrate of_a_:-_l_
whbre they are accuse(] of having
•
f_l_d-_n their duty.
Upon a requisition of that maglstrafe,
"¢_
e-r_R_o_,
t-']i-ey-are-sunainoned in clue form b'y _
",.
their own magistrates, and obliged to appear.
An admirable t "_ r ",
institution, by means of which many neighbouring states live
"*
together in peace, and seem to form only one republic ! This
is in force throughout all Switzerland.
As soon as the Letters Rogatory are issued in form, the superior of the accused
is bound to enforce them. it belongs not to him to examine
whether the accusation be true or false: he is to presume on
the justice of his neighbour, and not suffer any doubts on his
own part to impair an institution so well calculated to preserve harmony and good understanding between the states.
However, if by constant experience he should find that his
subjects are oppressed by the neigilbouring magistrates who
summon them before their tribunals, it would undoubtedly be
right in him to reflect on the protection due to his people,
and to refuse the rogatories till satisfaction were given for the
abuses committed, and proper steps taken to prevent a repetition of them. But, in such case, it would be his duty to
allege his reasons, and set them forth in the clearest point
of view.
The sovereign who refuses to cause reparation to be made § 77. If he
for the damage done by his subject, or t_
offender, refuses jus.
or, fin___l _ to dell,
renders himself in_o_eatree,hea becomes
sure an ac_e
in the injury, and becomes responsible party m the
for it. But, if he delivers up either the property of the faultana
offender, as an indemnification, in cases that will admit of offence.
pecuniary compensation--or his person, in order that he may
_7
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Book If. suffer the punishment due to his crime, the offended party
c_Ar.vL has no further demand on him. King Demetrius, having de.
[ 164 ] livered to the Romans those who had killed their ambassador,
the senate sent them hack, resolving to reserve to themselves
the liberty of punishing that crime, by avenging it on the
king himself, or on his dominions.*
If this was really the
case, and if the king had no share in the murder of the Roman ambassador, the conduct of the senate was highly unjust,
and only worthy of men who sought but a pretext to cover
their ambitious enterprises.
§ "/8.Anothe)
case in . Finally, there is another case where the nation in general
whlc], the 1S guilty of the crimes of its members.
That is, when_ by
n_tlonis its manners, and by the maxims of its government, it accusguiltyofthe
toms and authorizes
its citizens indiscriminate!y
to -- plunder
erlnles
of
•
•
_ ....
"_.......
" .....
., .
and maltreat foreL-ners, to make inroads into the ne_bourlng countries, &c. :[hus, the nation ot"_t_e_Usbecks is giddily
of all the robberies committed by the individuals of which it
is composed. The princes whose subjects are robbed and
massacred, and whose lands are infested by those robbers, may
justly level their vengeance against the nation at large. (106)
l_ay, more; all nations have a right to enter into a league
against such a people, to repress them, and to treat them
as the common enemies of the human race. The Christian
nations would be no less justifiable in forming a confederacy against the states of Barbary, in order to destroy
those haunts of pirates, with whom the love of plunder, or
the fear of just punishment, is the only rule of peace and
war. But these piratical adventurers are wise enough to res.pect those who are most able to chastise them ; and the nations tha_ are able to keep the avenues of a rich branch of
commerce open ior themselves, are not sorry to see them shut
against others.

CHAP.
cuAP. OIL
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DOMAIN BETWEEN
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§ 79. GeneWE have explained, in Chap. XVIII. Book I., how a natal
tlw effectof
dora nn. tion takes possession of a country, and at the same time gains
possession of the domain and government therof.
That country, with every thing included in it, becomes the property of
the nation in general.
Let us now _ee what are the effects
of this property, with respect to other nations. The full domain is necessarily a peculiar and exclusive right; for, if
_' See Polybius, quoted by Barbeyrac, in Ins notes on Gronus, book iii.
chap. xxlv. § ,11.

(106) It was on this ground )hat the
French nat_on so recently took possuslon of Alglers.---C.
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have a full right to dispose of a thing as I please, it thence _ooK _i.
follows that others have no right to it at all, since, if they caAr.vn
had any, I could not freely dispose of it. The private domain
of the citizens may be limited and restrained in several ways
by the laws of the state, and it always is so by the eminent
domain of the sovereign; but the g_eneral domain of the nation is full and absolute, since there exists no aut_0rlty up°n
-_rth
by which it call ho--_m]tod: it therefore excludes all
i'_g-hton the part of foreigners.
And, as the rights of a nation
ou,_ht_to__beres]2e)ected
..... bj- all others. (§ 64)_ono can form. any [ 165 ]
p_lons
to the country which belongs to that nanon, nor
ought to dispose of it without her consent, any more than of
the things contained in the country.
_of
the nation extends to every thing she pos- _ so. -_'hat
sesses by a just_ieT." it-cdmpreTaends _er ancient and original _scomprepossessions, ann all nor acquisitions maue Dy means WhiChare the dommn
just in themselves, or admitted as such among nations,--con-of a nation.
cessions, purchases, conquests made in the regular war, &c.
And by her possessions we ought not only to understand her
territories, but all the rights sire enjoys.
Even the_Lo_rty
of the indiwduals is, in the aggregate, § sl. The
to
bT__a_
t_._i_l_rg-pert'_,
of _e_nat_
with respect U°Perty
of
......
• ......
the citizens
to other stat e_. It, In some sort, really belongs to her, from L, the prothe right she has over the property of her citizens, because pert)-ot the
it constitutes a part of the sum total of her riches, and aug- nation,_lth
ments her power. .he is interested m that property by her respectto
obligation to protect all her members. In short, it cannot be
_ foreign
tiona. haotherwise, since nations act and treat together as bodies in
their quality of political societies, and are considered as so
many moral person_. All those who form a society, a nation
being considered by foreign nations as constituting only one
whole, one single person,_all their wealth together can only
be considered as the wealth of that same person. And this is
to true, that each political society may, if it pleases, establish
within itself a community of goods, as Campanella did in his
republic of the sun. Others will not inquire what it does in
tMs respect: its domestic regulations make no change in its
rights with respect to foreigners nor in the manner in which
they ought to consider the aggregate of its property, in what
way soever it is possessed.
By an immediate__consequence of this principle,...._.ifone na-._s_. Aear,
tio_- Iiai_a right-to any part of the property of another, she sequence of
_as an 1_ls_Ys'_n_anaien_lit to t]ie property of the cmzens of this pnneit_6"]_
iik_idii-_t'atil the debt be discharged_ This maxim 1)_e.
._hgreat'u_6,
as'shall hereafter be shown.
§ s3. Con
e general domain of the nation over the lands she inhabits necnonot
_" is naturally connected with the empire; for, in establishing the domain
herself in a vacant country, the nation certainly does not in- tion
of thew_th
natend to possess it in subjection to any other power : and, can the sowswe suppose an independent nation not vested with the absolute retga¢.
_2

249

165

EFFECTSOF THE DOMAINBETWEENNATION8

BOOE
n. command in her domestic concerns ? Thus, we have already
c**AP,
vn. observed (Book I, § 205), that, in taking possession of a
country, the nation is presumed to take possession of its
government at the same time. We shall here proceed further,
and show the natural connection of these two rights in an independent nation.
How could she govern herself at her own
pleasure in the country she inhabits, if she cannot truly and
absolutely dispose of it ? And how could she have the full
and absolute domain of a place where she has not the command ?
Another's sovereignty, and the rights it comprehends, mhst
deprive her of the free disposal of that place. Add to this
[ 166 "] the eminent domain which constitutes a part of the sovereignty
(Book I, § 244), and you will the better perceive the intimate
connection existing between the domain and the sovereignty
of the nation.
And, accordingly, what is called the /_/_Lh
domain, which is nothing but the domain o_t_hb'bocI_ oft-the _
_a*t_on, or of the sovereign who represents it, is everywhere
considered as inseparable from the sovereigntj.
-rl_h_e
_useful
"_domain, or the domain confined t6 t_6 rlg-_-s___at may belong
t6_an_ihdlvidua] ifi thc_state, may be separaie_ _om the
.. sovereignty: and nothing prevents the poa_bilit:y of its belonging to a nation in places that_are, laQt under her jurisdiction.
Thus, many sovereigns have fiefs, and other pea-_ )_
sessions, in the territories of another prince : in these cases
they possess them in the manner of private individuals.
84. Juns- The sovereignty united to the domain establishes the ju_,
a_n.
risdiction of the nation in her territories, or the country that_
_belongs to her. ]t ls hcr province, or-t_t 5f-he-r sovereign,
to exercise-justice in all the places under her jarisdmtion, to
take cognisance of the crimes committed, and the differences
that arise in the country.
Other nations ought to respect this right.
And, as th_
administration of justice necessarily requires that every definitive sentence, regularly pronounced, be esteemed just, and
executed as such,--when once a cause in which foreigners are
interested has been decided in form, the sovereign of the defendants cannot hear their complaints.
To undertake to examine the justice of a definitive sentence is an attack on the
jurisdiction of him who has passed it. The prince, therefore,
ought not to interfere in the causes of his subjeots in foreign
countries, and grant them his protection, excepting in cases
where justice is refused, or palpable and evident injustice
done, or rules and forms openly violated, or, finally, an odious
distinction made, to the prejudice of his subjects, or of foreigners in general._fJ?he British court established this maxim,
with great strength of evidence, on occasion of the Prussian
vessels seized and declared lawful prizes during the last war.*
* See the reportmadeto the King Murray. It is an excellentpieceo_
ef GreatBritainby Sir GeorgeLee, the lawofnatmna.
Dr. Paul,Sir DudleyRyder,and Mr.
2r_
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:' titular cause, since they must depend on facts.
Aa_P'v2_
In consequence of these rights of jurisdlcuon, the decisions __ E_ectt
Wh_'t by
is here
said has
noplace
relation
to the
thatpower
par- ofthejuriJ.
Boogn.
made
the judge
of the
within
the merits
extent of
of his

]_

ought

to

be

respected,

snd

to

take

effect

even

in

foreign

coun-

d_ct_on in

tries. For instance, it belongs to the domestic judge to nomi- countriel.
hate tutors and guardians for minors and idtots. The law of (10_)
(107)Thtsprmc_ple
appears to be now
letded
by the law and practme of na,hans;
but, nevertheless,
subject to cer-

(Haeel_k
v.Rockwood, Atcheson's Rep.
8 & 49; The .F/ad Oyen, 1 Rob. I_ep
115, 8 Term Rep. 270, m r,otes.)

tam general whote_ane
rules, essentml
to be adhered to m order to prevent the
effect of partml and unjust sentences
and deemmns.
The respected dec_,ons
whtch
have given rme to dmcusmon,
"have prmcapally been m foreign Courts
•) of Admtrahy,
or Prize Courts ; and the

Th.h_,
the _hlp,
other property
must,
prize, or
dondemned as
at the tune
ofcondemuatmn,
m general, be actmslly
in the cou,ttry where the tc_mac#._
pronouncedc-_PerSlr
W. Scott, m The
.Flad 0yen, 1 Rob. Rep. 115, where see
some exeeptaons ; and see also Havelock

_law
respecting
them has been bettor
_ttled by the dec_mons of Str W. Scott
_ and 8w J. Nmhol, so ameer-ally
re-

v. ]/ockt_d,
AtLh. Rep. 49; _Jolly v.
The Neptune, 2 Pet. Adm. Dec. 345 ;
Finding
v. The Wtlham, 1 Pet. Adm.

-- tpected, than at any other
tory. B_._long-establmhed

Dec. 12.[
See other eases m 1 Hatnson's Index, pp. 687 to 689.

_/
;

_

I

period of htsdectnne

Engla_'-n_a_of _ttlopean
fl_ _
" _.
_ in
_.__pl:a_tw__

a'-sentenceofcondemna_aon.nronounced

ralty, tt wa,,

formerly

held

that

there

recaptmn,
so as to bar the original
owner m favour of a vendee or recaptor,
until there had been a se,,enee of _on.
demnatum (2 Burr. 696 ; L_ndo v. Pwdneg & another, 2 Douglas, 616 ; 1 Rob.

of natmns,
certain reqmsates
are essentmL
The celebrated
report drawn
non--ned
a
Im_l_g
sentence,
by
the
up by Lord Mansfield
and stgned law
by
" h_m and other very eminent personages
- - _. as their oDmon , contains
much of the
law of naUons upon the subject.
(See

2, c. 4, s. 18, and 29 Gee. 2, c- 34, s.
24, m case of recapture, the jus po_tl_.
Rep.
arid no_ and
by statutes
mtni_ 139);
m extended,
continues13 Gee.
fe_
ever, upon payment
of certain salvage,
winch m regulated and fixed by 33 Gee.
3, c. 66, s. 42.
(See 2 Burr. 69fi,

_

property
1209, &c,)
of an And,
alh_l when
#averetgn
the is pnvate
recaptared from the enemy, it ia to be
or even
stored to him f, ee from 2salvage,
expet_so--_.//exacuter,
Dod_on's Rep.
37).
Wtth
reS_'_-Lt to the effect m
E ngl and0f-f_--_nfuWgmems,
decre_,
and sentences, the present general rule
is, that, if they were decided in a foreign court, of comp@t_nt jurisdiction,

_

_

Commerce,Umversal
Postle.
artmle D_et.
Sdesm, of4thTrade
ed. ; and
1 Col. Jurid. 13.3 ; and see Lzndo v.
Rodae
Deng. 613,
Cm,r
Eden, 9,td.2 594.)
One _md
r_ Lewa_
the_ev.
'_ lind down, that the-eondemnatao_t
h__m
ed_l--'-'-_b_"_a_
_eg.
u_ _ -._ _5-ngint_h_._l*g_e/_C_lrit_g.
(See
¢s_ df,_and
Hat_k_k
v. P_ckwood, Atchesqn's Rep. 7 & 8 ; 8 Term

_, _

{_

Rep. _88

ICoLJund.
must
have, at
l_0.)
the tune
_ .'._..
it pronou_cad
ly,theeeur_
a_atonee of eomtemnatmn,
actuMly sat

$/rL
,_ _o

k

/

._

,/tL/_/

.L_

_

_/_

vshd mad binding
theyshal|
be admltte_
_u t/_asprlm_if_z_
_
in Ill
other countries, lint _ot cone!__L_/_

._,_g._._t(wRhm
th% domimon_ of any formgn
_/_,_-_
prince, whether neutral or anally;
for,

to Novdh v. Ro_, 2 Barn. & Adolph ....
765; and _ee Fra_kla_
v. M, Gasty, L

_'_
."___/*._,
)l ,__-J_.__
._-

Kaapp's
Rep.
295;
1 Yes.
159;
_ 8Unmge, 73g ; 2 Brag. 380 ; 3 Brag.
353 ; 4 Barn. & Cres. 637 ; Tarleton v.
Tarle_on, 4 Mauls & Sel. 20 ; Ke_m_
v. Casuhs, 2 Swanst. 325);
{Ca/h0tm

_therwi_,a
captor might haveirmumerabla
asat_ of war, and elude
the
falZ ehanee
of recaption
whiist
the
,e_e!
or property
was in progress
hvward_ It l_oper
oondemning
port

_

/ l
_¢%¢'_
'l/_t_;

r.ec.entpractised
By the_nmanne
law CO_Lrt
of England,
I_t_ons,
the High
of Admi-as _/_

''_, essentml, " eomplete_he
g legal ,nterest m property captured
as
pnz_
(perS,rW'.ScothmTheFlad
Oyen I Rob. Rep. 115).
And, in order
to cm_statate a _gal prme-eourt
to pro-

'_
_

foretgn

,/_

:'"-

_ ,_ ,'/

_'/

"
,.

l,

¢_,'.
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loox ix. nations, which has an eye to the common advantage and the
_:HArvii. good harmony of nations, requires, therefore, that such nomination of a tutor or guardian be valid, and acknowledged in
all countries where the pupil may have any concerns.
Use
v. Fttzstmons 1 Bin. Rep. 298; Calbreath v. Gra,T, 1 Wash. C. C. Rep.
219.} And it was held, that a decree
of the sale of a ship made m an Amemean court of competent junsdicuon,
pending war wth this count_, was to
be received in the Court of Admiralty
in England as legally operative. (The
.F.xpe_tments, 2 Dods. Rep. 46, 47);
{Thirty, &c. v. B_le, 9 Cranch, 191}.
So, a marriage, estabhshed by the sentence of a foreign court having proper
jurmdicuon, has even been considered
as conclusive by the law of nations
(Roach _. Gavaa, 1 Ves. sen. 159);
{Story, Conf. Laws, p 163, ed. 1884} ;
and it was laid down by De Grey, C.J.
that the jud_me_tt of a court of competent juns&cUon d_rectly upon a point,
is, as a plea, a bar, or, as e_tdenct, roteclu_'tve,between the same pames upon
the same matter directly m question
in another court. (See Duches_of King.
stoa's case, 20 Howell's State Trials,
538 ; and see BUl. N. Pri. 244, Phillips
v. Hunter, 2 Hen. Bla. 402, per Eyre,
C. J. ; and see, as to that point, I Phdhpps on Evld. part u. c. 2 and 3, {vol.
4, Am. ed. 1839, New" York, pages
856 to 9!.5} ; and Starkie on Evld.
part h.§§67, f8;Frat&landv.M'Gtts'y,
1 Knapp's Rep. 274 ; Buchanan v.
Rueker, 1 Campb. 63, 180, n., 9 East,
192, S. C. ; Sadler v. _Robins,ld. 280,
253 ; Caran v. Stewart, 1 Stark Rep.
525 ; and see 1 Chitty's Com. L. 61 to
65.) ___Utsuch foreign d.e_j_i_.l__ _tot
_u/u_. _t'he
ju_'V_l_m_ntof, _co-'ur_
o--frecord-in England; and, therefore,
tf a man recover a judgment or sentonce in France for money due to him,
the debt must be considered here in
England as only a simple contract debt,
and the statute of hmitaUons will run
upon it (Dupletx v. De _Pur_en.
2 Vern.
540) : ana the sentence of a court of
summary jurisdiction in France cannot be pleaded to a bill m Chancery m
England for the same matter (Gage v.
lhdktley, 3 Atk. 215) ; and _t should
seem, that even a recovery of a judgment upon a bond in a foreign country
is no bar to an action here on the
same bond. (.Fos:_r v. Vassall, 3 Atk
589, decided upon an Irish bond and
judgment before the Umon.) Ittin._,
ts
e
255

that there are cases which seem to
decide that such f_reign judgments are
conclusive. (See _ewland v. Horseman,
1 Vern. 21.) In a late case the Vice.
Chancellor held that the grounds of a
foreign judgment cannot be reviewed
m the courts of this country, and that,
therefore, a bali for a discovery and s
commission to examine wm_esses m
Anugua, m aid of the parties' defenc4
t_ an acuon brnught on the 2udgment m
tins country, wasdemurrable.
(Martin
v. _3_holls, 3 Simon's Rep. 458, cited
by Parke, J., in Bequest v. M'Catthy,
2 Barn.&Adol. 954; see also Kennedy
v. Cassths, "2 Swans. 326.) But that
doctnne Is n_t sustainable, and, therefore, upon an appeal to the Pn_ T
Council from a decree of the court of
jm, tlce at Demcrara, such d_cree being
for a sum of money alleged to be due
on foreign judgments, was reversed, on
the ground that such court of justice
had erroneously determined that thos_
judgments were conclusive when they
were only prima #tcte evidence of the
debt, and It was competent to the ongmal defendant to show- that the judgment had been improperly obtained.
(Fronkla_td v. M'Gusty and Others,
Knapp's Rep. 274.) If, therefore, s
foreign judgment appear upon the face
of it to have proceeded, either wholly
in the defendant's absence, and without hrs having had any opportumty of
knowing of the proceeding, and defending it, and, therefore, mamfe_tly agmnst
jnsUce ; or if the dec,sion has man,testly '
proceeded upon false premises, or madequate reasons, or upon a mistake of
local or foreign law', and which ought to
have occasmned a different decision
(Novellz v. Ros_,2 Barn. & Adol. 757) ;
or, even if either of those objections be
shownbyextnnsieevidente(Fra_ddand
v. M_Gusty, Knapp's Rep. 274 to 310
srmble, overruling the contrary decision
in Martt_ v. b_colls, 3 Simon's Rep.
458, and 2 Swans. 326) ; then, it seems
now to be clearly settled, at :east m
England, that the foreign decision will
not be binding or valid---(id. _btd.)
Thus, it was recently held, that,_hero
the French courts had in their decrees,
on the face of them, rmstaken the law
of Englan I as to the effect of a cancel
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was made of this
to a sovereign.

_ATIONS°

maxim in the year 167 °, even with res t ect
The
abbd D'Orl6ans,
sovereign
prince
of

bleufehatel,
in Switzerland,
being
incapable
of managing
his
own affairs, the king of France
appointed,
as his guardian,
his mother,
the duchess-dowager
of Longueville.
The duch.
ess of Nemours,
sister
to that
prince,
laid claim to the guardiansllip
for the principality
of _eufchatel:
but the title of
the duchess
of Longueville
was acknowledged
by the three
estates
of the country.
Her
counsel
rested
her cause on the
lataon of the acceptance of a bdl by mls- the Attorne) General should commutake, and had, on that ground, and con- mcate wxth the absent party ; It was
traryto the Enghsh law, adjudged that held, that such law was not so conthe defendant, as well as the plaintiff, trary to national justme as to render
was discharged from habthty by buch void a judgment obtained against a
cancellation, when, according to the party who had resaded within the jurtsEnglLsh law, they remamed liable, it dactton of the court at the time when
was held, m the Court of King's Bench the cause of action accrued, but had
in England, that the detbndant was withdrawn himself before the proceedstill liable to be sued by the plaintiff for rags were commenced. (Ibid. ; Douglas
the debt m respect of whmh the bills v. Forrest, 4 Brag. 686; 1 Moore &
were given, notwlthstand_g
the he- Pay. 663.) So, hornmg, m Scotland
eree. (.¥ovelh v. Rosa, 2 Barn. & Adolp. (though the part), was absent), was
757.) And, upon appeal to the Privyheld legal, where the defendant had
Council, a decree of the court of jus- been donnclled in that country, and
ace of Demerara, for a sum of money had left property there. (Doug/as v
due upon three foreign judgments m .Forrest.)
St. Vincent's, was reversed, on the
In England, the judgment of an
ground that those judgments had been Enghsh court of record, however mimproperly obtained.
(Frankland ,_. fenor, ts conclusive, until reversed by
M, Gusty, Knapp's Rep. 274.) So, if it writ of error (1 Doug. 5), and even
appear on the fa¢e of the proceedings,
Enghsh judgments of inferior courts,
or otherwase,that the defendant m the not of record, are to some purposes
foreagn court was absent from the conclusave, unless it appear upon the
country before the smt was commenced, face of the proceedings to have been unthe judgment against him may be fairly obtained (2 Burr. 1009; 2 Brag.
deemed invahd. (Buchanan v. Ru_ker, 216). But the judgment of an mfeI Campb. 63, 9 East Rep. 192 ; Cavan nor court may be controverted, when
v. Stewart, 1 Stark. Rep. 525 ; F_ ank- it appears that the proceedings have
land v. M, Gusty, Knapp's Rep. 304.) been bad in law, a_.where a summons
But, to render a foreign judgment void, and attachment, which ought to have
on the ground that it is contrary to the been successive proceechngs, m default
law of the country where it was given, of appearance to the former, were rsor to reason and jusUce, at must be sued against the defendant at the same
shown clearly and uneqmvocally to be time, and returnable at the same tame,
so. (Becquet v. M'Caithy, 3 Barn. & and to which the defendant never apAdolp. 951.) But, if the error do not peared (3 Barn. & Cres. 772 ; 5 Dowl.
appear upon the face of the proceeding
& Ryt. 719, S. C.) ; and zt seems that
and the party complaimng of the judg- the judgment of an inferior court may
ment tamsolf was misled, and sub- be avmded, by proof that the cause o_
mutted to the decision mstead of pro- action &d not arise within the junsdmtesting against it, he is too late to corn- tton of the court. (Willes, 36 n.; 2 Brag.
phun upon an appeal against it. (Mac- 213.)
alhsttrv. _lacalbster, 4 W dson & Shaw,
With respect to the proof of foreign
t42, 147.) And where the law of a judgments and decreesin England, it has
l_ntlsh colony re,luxred, that, on a suit been decaded, that an exemphficatton
mstatuted against an absent party, the of a sentence in Holland under the
process should be served upon the common seal of the States, may be read
King's Attorney-General m the colony, m evidence m a suit m Chancery.
but tt was not expressly provtded that J/m_n. 9 Mod. 56.
W

16{J
Book H
CHAr Vt_.
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.oo_ .. circumstance
of her having
CHAr w_L" domestic
judge.*
This was
principle:
for, the prince's
where
but in his state : and
three
estates,
who alone had
their
ville
Will_ and
_st_en_

sovereign,
that the authority
of the
became
firm and lawful at Neufchatel.

In the

same

manner

the

0_o

r_ . _/J--, f _
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NATIO_.

been
nominated
guardian
by th,.
a very wrong application
of a just
domestic
residence
could
be no
it was only by the decree
of the
a right
to choose
a guardian
for

vadidity

R Memorial in behalf of the duche_
of Longuevdte, 1672.
(108) See p_t Book II. ch. VIH.
§ I03, p. 173 and § 111, p. 175.
"It is now settled m Great Britain
that a wdl Is to be construed, raterpreted, and given effect to, accordang to
the law of the country whe_e _t was

_//(_

BETWEEI

of

duchess

of Longue-

a testament,

(108)

a_

sequences, and in many mstanees defeat the mtentmu of the testator, ff
those rules were to be altogether &aregarded, and the judges of a fore,gn
court (winch xt may he considered, m
relaUon to tim will), without reference
to that knowledge which it is demrable
to obtain of the law of the country m

made and where the testator had/as do_mcde, and every court m every country
'_ is bound to cortstnw it accordingly,
"_T_otter v. Trotter, 3 Wdson & Shaw,
Rep. on Appeal Cases, 407, 414,--m
House of Lords, appeal from Scotland.)

which the wdl was made, were to mterpret the wrll according to their own
rules of construction.
That would also
be _roductlve of another mconvemence,
namely, that the will might have a construction put upon it m the English

Pand, domacded m India, but who po_
sessed heritable bonds in Scotland, as
well
personalwhere
property
there,
and,
And, as
therefore,
a native
of Scotalso, m Indm, having executed a wall m
la&a, meffectual to convey Scotch henrage; and a questmn havmg arisen
whether Ins heir-at-Law (who elmmed
the heritable bonds as heir) was also
enUtled to a share of the movable propetty, as legatee under the wfll---_t was
held m the House of Lords, in England (affirming the judgment of the
court below), that the constructmn of
the will, as to whether it expressed an
intention to pass the Scotch heritable
bonds, and the legal consequences of
that constructaon, mustbedeterm_d by
) the law of the land tvtwrett was made. and
where th_ testato_ had h_sdomwde, navel9
ddta,that is, by the law of .England,
tins although the wd[ was the subject of judicaa] mqmry m the courts
of 8cotlaxul; for, these courts also are
bound to decade according to the law
of the place where the ttnll _
made.
(Id. ibid.414.) ,, A will must be interpreted aecmdmg to the law of the eountry where a m made, and where the
party malung the will has his domicile,
There are certmn rules of eonstrueUon
adopted m the courts, and the expresdons whw.h ave made use of in a will,
and the language of u wdl, have f_quentty reference to those rules of construeuon ; and it would be productive,
therefore, of the moet mmehievoim cot
g64

be put upon it m the fore_n country.
It appears to me, my Lords, that there
Is
no solid
ground
objection
courts
different
fromfor
thatthe
winch
might;
but that, where a will Is executed m a
fore_n country by a person having Ins
domwMe m that country, wah respect
to that person's property, the will mast
be mtertzreted accx_rchngto the law of
the country where tt is made ; it most,
if it comes into quesUon, m any proceedmg, have the same intexpretatmn
put upon it as would be put upon it m
any tribunal of the country where _t
was madc."--_Per Lord Chancollor.
But, where a will was made by a
natave of Scotland, dmmcded ut E, ngla.d,
and having personal property only there,
and who went for a short tune to Scx¢_
land, and there executed Ins will m the
S_otch form, and registered It there,
and afterwards thed in England, it wu
held thai such will must be construed
according to the law of .Englamd, (.d_
str_her v CAa/mevs,2 8mmns, 1). It
should seem, therefore, that m some
cases, as respects personalty, the dormode of the testator us to be regarded
rather than the precme place of stgnu_
the will Od. ibid., sod quere).
A will made in Jamaica devisin{;
tenets, iseUe$, and prol_s of all estalm
there, passes slave_, mules, cattle, and
machinery, (3 8imons, 898,/.z_t_-Um
%Eeusd/, 1 Simou, 435, S P.), though
a devise of a farm m ]_ngiand would
not pare farmln_ _
(_umrt v.
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to its form, can only be decided by the domestic judge, wl,ose _oo_ n
sentence delivered in form ought to be everywhere acknow. S"_ • rm
ledged.
But, without affecting the validity of the testament
itself, the bequests contained in it may be disputed before the
judge of the place where the effects are situated, because those
effects can only be disposed of conformably to the laws of the
country.
Thus, the abb6 D'Orl6ans above mentioned having
appointed the prince of Conti his universal tegatee,--the
three estates of Neufchatel, without waiting till the parliament of Paris should pronounce their decision on the question
of two contradictory wills made by the abb6 D'Orlgans, gave
the investiture of the principality to the duchess of Nemours,
--declaring that the sovereignty was unalienable.
Besides,
it might have been said on this occasion also, that the domestic
residence of the prince could be nowhere but in the state.
.As every thing included in the country belongs to the _s6. Desert
nation,--and, as none but
on whom anduncul.... the nation, or the verson
" ....
tlvated
she has devolved her right, is authomzed to dispose of those vlaces.
things (§ 79),wif she has left uncultivated and desert places"
in the country, no _p-'--_6_s6n
whatever has a right to take possessaon-oT them wlthout_her consent.
Though she does not
_-_a-ze-ne_tt_l_u_e-bT
t_b_,'t_ose places still belong to her ; she
has an interest in preserving them for future use, and is not
accountable to any person for the manner in which she makes
use of her property.
It is, however, necessary to recollect
here what we have observed above (Book I. § 81). No nation
can lawfully appropriate to herself a too disproportionate extent of country, and reduce other nations to want subsistence,
and a place of abode. A German chief, in the time of _ero,
said to the Romans, "As heaven belongs to the gods_ so the')
_arth is given to the human race; and desert countries are
_eommon _o all,"*--giving
those proud conquerors to understand that they had no right to reserve and appropriate to
themselves a country which they left desert.
The Romans [ 168 ]
had laid waste a chain of country along th._ Rhine, to cover
their provinces from the incursions of the barbarians.
The
German's remonstrance would have had a good foundation,
had the Romans pretended to keep without reason a vast
Qountry which was of no use to them : but those lands which
they would not suffer to be inhabited, serving as a ramp.ar_ _
against foreign nations, were of considerable use to the emptre.
When there is not this singular circumstance, it is equally § 87. Duty
eeable to the dictates of humanity, and to the _articular
of
r
tmnthemns.tra_
respect.
Margat, 11Ves.667.)
So, ira Dutchma.n be poseessed of real estate in Holland, and personal estate in England,
8nd devise his real estate to A., aud
his personal to B., the personal shall
be first applied to pay debts in Holland, though real estate is liable lhere,

(Anon 9 Mod. 66, and see Bowamam
v. Reeve, Pre. Ch. 677.) A will of
property entirely abroed may be proved
there. (Ja*may v. 8ealey, 1 Vern. 397.}
• Sieur _lum dds, ha tetras generi
mortahum dates; qus_lUe vacua, e_
pubheas esse.---TAcIT.
2fa5
%
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I_OK_. advantage of the state, to give those desert'tracts to fore_powAv.v,. ers who are willing to clear the land and to renc]er it"valuable
The beneficence of the state thus turns to her own advantage;
she acquires new subjects, and augments her riches and power.
This is the practice in America; and, by this wise method,
the English have carried their settlements in the new world
to a degree of power which has considerably increased that
of the nation.
Thus, also, the king of Prussia endeavours t,,
reTpeople his states laid waste by the calamities of former war_.
s_. Right/The nation that possesses a country is at liberty to leav,_,
of
v.ssess-,/in the primitive state of communion certain things that ha_e
mg things
tb_t bareneSS yet no owner, or to appropriate to herself the right of
owner,
possessing those things, as well as every other advantage
which that country is capable of affording. And, as such a
right is of use, it is, in case of doubt, presumed that the natio,a
has reserved it to herself. It belongs to her, then, to th._*
exclusion of foreigners, unless her laws expressly declare
otherwise; as those of the Romans, which left wild beast,%
fish, &c., in the primitive state of communion. :No fore!gnel,
therefore, has a natural right to hunt or fish l'_ff"the territories of a state_ to-ttppropriate to himself a treasure found

*he,
re, _:c.
89.R_ghts _There exists no reason why a nation, or a sovereign, if augrantedto thorized by the laws, may not grant various privileges in their
anotherng- territories to another nation, or to foreigners in general, since
t*on.
every one may dispose of his own property as he thi_ak_fit.
Thus, several sovereigns in the Indies ]aave granted to the
trading nations of Europe the privilege of having factories,
ports, and even fortresses and garrisons in certain places
within their dominions. We may in the same manner grant
the right of fishing in a river, or on the coast, that of hunting
in the forests, &c., and, when once these rights have been
validly ceded, they constitute a part of the possessions of him
who has acquired them, and ought to be respected in the same
m_,nner as his former possessions.
90 It is f%Vhoever agrees that robbery_
a crime, and that we are
not
aUowa-not
allowed to take forcible possession of our neighbour's
ble to
drive
a nauonoutproperty, will acknowledge, without any other proof, that no
of a countrynq_ationhas a right to expel another people from the country "_
whichit in- th_'_inhalJlt, ih order to settle in it herse_t_._ _'_o'_s_n_ding
hab,ts,
the exireme inequality of climates and soils, every people
ought to be contented with that which has fallen to their share.
[ 169 ] Will the conductors of nations despise a rule that constitutes
all their safety in civil society ? Let this sacred rule be entirely forgotten, and the peasant will quit his thatched cottage
to invade the palaces of the great, or the delightful possessions
of the rich.c_he
ancient Helvetians, discontented with their
native soil, burned all their habitations, and commenced their
march, in order to establish themselves, sword in hand, in the
fertile plains of southern Gaul. But they received a terrible
256
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!esson from a conqueror of superior abilities to themseh.es, _ooKn.
and who paid still less regard to the laws of justice.
Caesar Y"__Ydefeated them, and drove them back into their own country.
Their posterity, however, more wise than they, confine their
views to the preservation of the lands and the independence
they have received from nature: they live contented, and the
labour of free hands counterbalances the sterility of the soil.
are conquerors,
who, aspiring
afterdominions,
nothing more
than here
the extension
of the boundaries
of their
with- _9.,._orto
ext_d hy
out expelling
the
inhabitants
from
a
country,
content
them-_,oxencethe
•
•
•
bounds of
selves with subduing them ;--a= violence less barbarous, but empLve.
not less unjust : while they spare the property of individuals,
t"h-_v_seiz_eali the rights of the nation, and of the sovereign.
_4_ince the least encroachment on the teJritory of anot=eh_r_
t_. Th_
+isan act _j_stl%e,_--2-_l_norder to avoi(1 the commission of hmitsof
any sucerfact,
aiid3_) prevent every subject of discord, every"_ ou
territories
.....
httobe
oceasmn
of quarrel, the
hm]ts
ought to be marked _ g f uty
F
•
- . of
. territories
- -_
out with clearness and precismn.
If those who drew up the _emod.
r_t'y'oirUtrecht
had bestowed on so important a subject all
the attention it deserved, we should not see France and Ent,
land in arms, in order to decide by a bloody war what are to
be the boundaries of their possessions in America.
But the
makers of treaties often designedly leave in them some obscurity, some uncertainty, in order to reserve for their nation a
pretext for a rupture :---an unworthy artifice in a transaction
wherein good faith alone ought to preside!
We have also
seen commissioners endeavouring to overreach or corrupt those
of a neighbouring state, in order to gain for their master an
unjust acquisition of a few leagues of territory.
How can
princes or ministers stoop to dirty tricks that would dishonour
a private man ? _f
/)We ghould not
"_' only refrain from usurping the territory of _ 93. Vlo_
bthers; we should also respect, and abstain from every act t!o_of t_rcontrary to the rights of the sovereign : for, a foreign nation r,to_y.
can claim no right in it (§ 79). We cannot, then, without
doin_an injur_..,tgqa _a.t_, enter its t_idri_es wlth force and
arms m pursmt of a._zri_rai_aal,,trod. take him from thence.
Th_w_ul-d['_o_'ce
"be a violation of the safety of the state,
and a trespass on the rights of empire or supreme authority
vested in the sovereign.
This is what is called a violation
of territory;
and among nations there is nothing more generally acknowledged as an injury that ought to be vigorously
repelled by_every state that would not suffer itself to be oppressed. We shall make use of this principle in speaking of
war, which gives occasion for many questions on the rights
of _rritory. _:
Jrhe sov_
forbid the entrance of _s territory _u. Pro.
....
7"_'_"_'_ "-=
"-'_'_
-L --¢y_-...........
"109) See further as to the subject
& 84, 85; Marten's
of _
jection,
1 Chit. Com. Law, 73 153.
w 2
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hibition to
onter the
territory.
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mooKm either to foreigners in general or in particular cases, or to
¢mAP.
vn -dertain
persons
or forcerta_particular
p_'_s-_,_g
_he may thinkitadvantageous
to thesta_e.
"'l_h__"t_mginan thisthatdoesnotflowfrom therights
of domain
and sovereignty:
everyone is obligedto pay respect
to the
prohibition
;and whoeverdarestoviolate
it,
incurs
thepenalty
decreedtorenderiteffectual.
Buttheprohibition
oughtto be
known,as wellasthepenalty
annexedtodisobedience
:those
who areignorant
of it,oughtto be informedof itwhen they
approachto enterthecountry. FormerlytheOhlnese,
fearinglesttheintercourse
of strangers
shouldcorrupt
themannersof thenation,
and impairthemaxims of a wisebutsingulargovernment,
forbadeallpeopleentering
theempire: a
prohibltion
thatwas notatallinconsistent
withjustice,
prodded theydid not refusehuman assistance
to thosewhom
tempestor necessity
obligedto approachtheirfrontiers.
It
was salutary
tothenation,
withoutviolating
therights
of any
individual,
or eventheduties
ofhumanity,which permitsus.
incaseofcompetition,
topreferourselves
toothers..
9s.s /,_f atthesame timetwoor more nations
diseovc_andtake
_ountry
pospossession
of an islandor any otherdesertlandwithoutan
_essed
owner,theyoughttoagreebetweenthemselves,
and make an
_everal by
nation8 at
theequitable
partition
; but,iftheycannotagree,eachwillhave
sa_et_me.
therightof empireand the domain in the partsin which
theyfirst
settl_d_.:
96.A
,/rAn independentindividual,
whetherhe has been driven
country pos-from
hiscountry,
or has legally
quitted
itof hisown accord,
sessedby a may settle
in a countrywhichhe finds
withoutan owner,and
i_rlva_
portherepossess
an independent
domain. Whoever wouldafter#On*
wards make himselfmasterof the entire
country,
couldnot
do itwithjustice
without
respecting
therights
and independence of thisperson. But, if he himselffinds
a su]_cient
number ofmen who arewilling
to liveunderhislaws,he may
form a new statewithinthe countryhe has discovered,
and
possess
thereboth thedomainand theempire. But,ifthis
individual
shouldarrogate
tohimself
alonean exclusive
right
to a country,
thereto reignmonarch withoutsubjects,
his
vainpretensions
would be justlyheld in contempt:_a rash
and ridiculous
possession
can produceno realright.
Therearealsoothermeans by whicha private
personmay
-founda new state. Thus, in the eleventhcentury,some
Norman noblemenfoundeda new empireinSicily,
afterhavingwrested
thatislandby conquestfromthecommon enemies
of theChristian
name. The customof thenationpermitted
the citizens
to quittheir
countryin orderto seektheirfortupeelsewhere.
_. _,/'When several
independent
families
aresettled
ina eountry_
empire of _at_ country ; since this would be reducing those
J_8
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families to subjection against their will; and no man has a BOOK
..
right to command men who are born free, unless they volun- c.AP.vn.
tarily submit to himj
If those flamilies Iiave fixed settlements, the place possessed
by each is the peculiar property of that family : the rest of [ 171 ]
the country of which they make no use, being left in the
primitive state of communion, belongs to the first occupant.
Whoever chooses to settle there, may lawfully take possession
"+;*°f_milies wandering in a country, as the nations of shep"" herds, and ranging through it as their wants require, possess
it in common : it belongs to them to the exclusion of all other
nations; and we cannot, without injustice, deprive them of
the tracts of country of which they make use. But, let us
here recollect what we have said more than once (Book I.
§§ 81 and 209, Book II. § 69). The savages of North America had no right to appropriate all that vast continent to
themselves ; and since they were unable to inhabit the whole
of those regions, other nations might, without injustice, settle in some parts of them, provided they left the natives a
sufficiency of land.
If the pastoral Arabs would carefully
cultivate the soil, a less space might be sufficient for them.
Nevertheless, no other nation has a right to narrow their
boundaries, unless she be under an absolute want of land.
For, in short, they possess their country ; they make use of
it after their manner; they reap from it an advantage suitable to their manner of life, respecting which they have no
laws to receive from any one. In a case of pressing necessity, I think people might, without injustice, settle in a part
of that country, on teaching the Arabs the means of rendering it, by the cultivation of the earth, sufficient for their own
wants, and those of the new inhabitantss_
fit
may happen that a nation is contented with possessing _0s. rosonly certain places, or appropriating to itself certain rights, _....... f
in a country that has not an owner, without being solicitous certain
places only,
to take possession of the whole country.
In this case, an-or of cer_o
other nation may take possession of what the first has neg- mghts,m
lected; but this cannot be done without allowing all the rights we_nt
acquired by the first tc subsist in their full and absolute Jude- _o,nt_y.
pendenee.
In such cases, it is proper that regulations should
be made by treaty; and this precaution is seldom neglected
among civilized nations./
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99. Geno- WE have already treated (Book I. § 213) of the inhabiFa[ideaof
the conduct rants, or persons who reside in a country where they are not
th_ s_te
citizens.
We shall here treat only of those foreigners who
,,ught to oh- pass through or sojourn in a country, either on business, or
serve tomerely as travellers.
The relation that subsists between them
wards re- and the society in which they now live---the objects of their
rmgners,
journey, and of their temporary residence--the
duties of hu
inanity--the
rights, the interest, and the safety of the state
which harbours them--the
rights of that to which they belong
[ 172 ] --all
these principles,
combined and applied according to
cases and circumstances,
serve to determine the conduct that
ought to be observed towards them, and to point out our right
and our duty with respect to them.
But the intention of this
chapter is not so much to show what humanity and justice
require towards foreigners, as to establish the rules of the law
of nations on this subjectmrules
tending to secure the rights
of all parties, and to prevent the repose of nations being dist_bed by the quarrels of individuals.
tering the/proper_
territory_!

_51-power

forbid
to

annex

its being
°
what

entered

-"*
conc_tlons

(§
he""

94),

he has, no doubt, a

.............. to
n 1eases

_erml_lon

-

to enter.
This, as we have already sal_, is a consequence
of the right of domain.
Can it be necessary to add, that the
owner of the territory ought, in this instance, to respect the
duties of humanity ? The case is the same with all rights
whatever : the proprietor may use them at his discretion ; and,
in so doing, he does not injure any person ; but, if he would
be free from guilt, and keep his conscience pure, he will never
use them but in such manner as is most conformable to his
duty.
We speak here, in general, of the rights whic_ belong
to the lord of the country, reserving for the following chapter
the examination
of the cases in which he cannot refuse an
entrance into his territory ; and we shall see, iu Chap. X., how
his duty towards all mankind obliges him, on other occasions,
to allow a free passage through, and a residence in his state.
If the sovereign annexes any particular condition to the
taken to make foreigners acquainted with it, when they present themselves on the frontier.
i permlsslon to enter his territories, he ought to have measures
There are states, such as China and Japan, into which all
foreigners are forbid to penetrate without an express permis(110) See more fully, GrotiuJ,
2e0

book 2, chap. 2_ p. 153;

1 ChiK Com. r

86, 87.
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mon ; but, in Europe, the access is everywhere free to every _ooa n.
person who is not an enemy of the state_ except, in some cHAr w..
countries, to vagabonds and outcasts._
/But,
even in those countries wh_h every foreigner mav_ 101. /_o/t_eely enter, the sovereign is supposed to allow him acccss relgne_ase
j only upon this tacit- conditiou,
that
he
be- subject
to the laws, s,bjectw
- - "_
-.....
-r
,
_no
laws s
wI mean the general laws made to maintain good order, and
which have no relation to the title of citizen or of subject of
the state. The public safety, the rights of the nation and
of the prince,, n_eessarily require this condition; and the
foreigner tacitly submits to it, as soon as he enters the country, as he cannot presume that he has access upon any other
footing. The spy_ei_nty, is the right to command in the
whole coun-'_rryland the laws are not simply confined to reguIafifig the conduct of the citizens towards each other, but also
determine what is to be observed by all orders of people
throughout the whole extent of the state.
In virtue of this submission, foreigners who commit faults _ a02 a,d
areto']_e _-fffiTshed-acco_{ihg tot_e laws of the country. The pumshable
according to
object bT_pilfi_i_rJ_iit°i_
" to cause the laws to be respected, and the laws
to maintain order and safet
• y.
.
.
]
_or the_me reason, di__/tut_es
t_at may arise between foreign- _[t03. Who
zrs, or between a foreigner and a citizen, are to be determined is the_udge
vy the judge of the place, and according to the laws of the of the_r&*_._(11I)
And, as the dispute properly arises from the putes"
_

.'_ f"-_ (111) {nL_e
courts of the
States allen fnends'_e_entitledto
the same

'_

p_'otection
oi_thclr

United
claim

riKhts as

__ cltfzen_
"_ay_or v. CaSt'tar,
3 Story's
t/'-"R_p. 4_8.}
See ante, 166, in notes, as
to forel9_
judgments.
_
doctrine
here advanced by Vattel (exeeptmg. as
regards/and)
is eOt_T_xy to the present
French Code, and many other authors,
Upon prineiple,'|t
should seem, that if
a contract or right be created in one
country, and be there by the /e_ /oci

amity with another state, the courts of
the latter ought not to give effect to
it.

In nmther

case oughtthe

-¢:___t¢

accxdental

removal of either of the parties into a
foreign country, or hts prosecuting his
remedy there, alter the substance of the
remedy;
and, however
meonvenient
and difficult it may be to investagate
and accurately
ascertain
the prcctec
state of foreign law, still, if courts will
entertain jurisdiction
over such cases,
they ought to administer the law so at

.._
/7

subjected to certain qualifications, and
siothed with certain privileges, it ought
to be enforced if at all as against all
the original parties, precisely the same
in a foreign country a_ it would be in
that where it was created;
and this,
although
it be a negotiable security,
and the interest therein
vested in a
third person resident
in a foreign
country,
because
the latter
ought,
when he takes it, to inquire
into the
._ireumstances
and law which affected
it in the place where
it was m_le.
And d fortlor_ it should seem that if a
contract or transaction were m viola-

to gzve effect to the transactton
precisely the same as zf it had been httgated in the country where created ;
for, otherwise the original expectations,
rights, and intcre_t_ of the part_es would
not be g_ven effect to; and it would be .
unneeded that, more especially
after a
competent
local court has already deaided upon the transaction (without any
apparent i_*justlee,) such decision ought
to be conclusive
in all other courts and -"
countries.
These principles are fully acknowledged and given effect to m the present French Code and in their adm]-

ticn of the state regulations of a foretgn
nation where it was made, as in fraud
of its revenue_ and such state is in

nistration of the l_w.
(See Pardessus,
Droit Commercial. vol 1, p. 455, 4 ]d.
196, 205, 209 to 211, and 220 to 22_
261
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zoox rL refusal of the defendant, who maintains that he is not boun_
sear. _m. to perform what is required of him, it follows, from the same
principle, that every defendant ought to be prosecuted before
his own judge,-wh(_ alone has a right _w_nden_-h_,an?
_

f
!
_'_

titles, ',Des _onflltsde Legldatioa eelat_f
au Own_oree ;" " De g' appglcatwn de _18
est'rau3eresrel_tives_laformedesaeges;"
"'DeF interpretaHondesactes
fa*teenpay*
estranpers ;" "De F execution dee ac_es
falts enpays estranuere." ) Thus, in their
courts It has been considered,
that,
if a bill of exchange
be made in a rereign country, defective aseording to the
French law, but valid according to the
foreign law, it must nevertheless
be
given effect to xn the French courts,
even against a French endorser, "par ca
qua _es eagles sur la _alldlt_ in_eque
des cont,ent_on_, eont derlv_ea du drodt
natural, et eont de touteslea ie_l_slatlo_a;"
_nd in the case of hmitatlons, it is laid
down that the law of prescriptions
prevailing
in the country where the
contract was made, though
different
from that in France, must, in their
court_,beg_ven
effect to. (4 Pardeseus,
223.)
They admit the difficulty of ascertaming
correctly the foreign law,
but consider that difficulty us not con_titutmg any sufficient grounds for re_
lieving their courts from the necessity
of giwng full effect to the contract according to the law of the place where
it was made. (4 Pardessus, 24_.) When
the foreign law differs from that where
the suit xs depenchng, undoubtedly the
party relying on the foreign h_w must
prove it. (Brown v. Lacy, 1 DowL &
Ryl. N_. Pn. Cas. 41, n. (u). As to the
evxdcnee, see _ost, note.)
In Great Britain the same theory is
professed, and prevails
to a limited
extent;
but the courts have so nasrowedly applied it, that, as regards the
process for the recovery of the claim,
and the _me _hen it must be commenced,
it _s a doctrine rather in name than in
pr_etxce, excepting
in a few instances
a_ regards foreign marriages, and a few
Hagg.

Rap.

54;

Laco_

v. H/gp/ns,

v. Garean, 1 Ves. 159.)
In
laid down, that effect ought
to contrasts, _nd especially
exchange
according
to the
country where the contract
and in which it was to be
&nd not according
to the
country into which either or

1

theory it is
to be given
to bills of
law of the
was made,
performed,
law of the
all may re-

move ; for, what is nut an ohliglttion iz _
one place cannot, by the laws of_nother
country, become such m another place.
(Tits
Kin 9 of _pa_n v. McwAc_dot 4
Russ. Rap. 239 ; Burrows v. Jemltw, 2
Stra_ 733; Sel. @as. 144, S. C. ; Pester v.
.Brown, b _
I30 ; Chitty on Bills, 9th
edit., 191.)
And a foreipn marrlape , ff celebrated
aecording_%ill
be valid,
though in a form qmte dzfferent to _at
prescribed
by English law.--Lacon
v.
Jt_jg_ns, 1 DowL & RyL NI. Pr_. Cas.
38 ; 3 Stark. Rap. 176 ; where see the
mode of provin 9 the foreign law.
As
to which
also see I/all v. _eardon,
Jacob's Rep. 89, 90 ; and _s to foreign
mart/ages,
in general, see 1 Roper on
Husband
and Wife, 333; Lant_ur
v.
Teesdale, 8 Taunt. 830 ; _nlth v. MaTwell, Rye & Mood. Ni. Pri. Cas. 80_
1 Case. & Payne, 271, S. C.; and see
Butler
v. Freeman,
Ambl. 303. And
indeed, a marriage
beA in a foreign
country will not be valid here unless tt
were so by the le.r loc_. (Butler v. Free-.
ma_, Ambl. 303.)
And, where the defendant gave the p_taff,
]_'a foreign
country, where both were resident, _ '
bill of exchange drawn by the defend
ant upon a person in England. which
bill was afterwasds
protested here for
non-acceptance,
and
the
defendant
afterwards, whxle etR] abroad, became
blmkrupt there, and obtained a certxfieats of discharge by the law of that
state, it was held that such certificate
was a bar to an actmn here upon an
implied aseumpeit to pay the bill m
consequence
of such
non-e_ceeptancc
in England, because such implied con.
tta_t
must be considered
aa made
_tbx,oad.
(Potter v. _rown, 5 East, 124.)
_gt._m_rule
is recogmscd,
_
the
--_ payment
_i]_"is_'_s
of a_--_
"made
_t was

made

payable,

as beat

eorres-

the _-tle_ "_ _g_wes,
1_- 25t i Mezins,
102; Poth. pl. 165; 5 Balm. & Cre&
4t4_; _ttitty on Rilts, 191.)
So, th_
_mgli_h _ousts, in some e4tees, ]_ae_
_t'_f'_lf"e_Citself,
ac_
¢o_]i_g
to -the foreign law, also give
effect to such foreign law in _ome eelle_eml
wspeets,
e_knowledging
th_
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compel him to the performance.
The Swiss have wisely made look _L
"_is-rule one of the articles of their alliance, in order to pre- cHt_. v_r:
vent the quarrels tha_ might arise from abuses that were formerly too frequent in relation to this subject. , The defendotherwise
the greatest injustaco might
ensue.
'£h_._m_ France, a prot_t for
non-payment
is not to _ n_" _?_t:fll-_hc
day after a bill falls due s whereas m
England
it must _oe made upon the
_e-'_-_d_y;
and it cannot be doubted
that ff the btll were payshle in France
the Enghsh
courts retest give effect to
the French instead of the _E_ngl[_]aw_
(4 Pardessus, 227, semble.)
So, where
a wife was entitled
to a share under
the statute
of dastrthutton,
and was
resident m Pru_la, and by the laws of
which one motety of the effects of the
husband must come to her on Ins death,
the court of equity hero dad not, as
usual, reqmre him to make any settlement upon his wife.
(_hw_/er v. _hnte,
1 Anst. 63 ; and Campbell v. Frenc_ 3
Ves. 323.)
But as before observed, _ee _nglish
courts wall n_t, as respects
the form
of-_he _remedy, no_o
t_c fore!_n law;
_Vffa_e
oToTff_-a--ro_r'_aay
m England be arrested for a debt, or m equity
upon a writ of _e e_ccat, m respect of
whmh he could not, according to the
foreign law, where it was contracted,
have been _mpr_soned.
(De la _'re_a
v. V_a_na, 1 Barn. & Adolph. 284; 10
Barn. & Cress. 903;
Flack
v. Ha/m,
I Jac. & Walk. 405.)
So, though ascording to the law of Holland, persons
JoLutly concerned m trade could not sue
as partners, they m_ght do so in England.
(Shaw v. Harvey, Mood. & M.
226.) And.
as re_ards the _me for
commencing
suits on forei_gn t_ontrasr_,
th'-o ]_n'g-l_s'la _oour_t_ -co_t_w_t_*_e
]5_abtiec in Fran_
w_hT_a_pp_y
_e
_dg_tsh _tatute of Ltm_tatlo_._, and will
_l_5_r_a_
the foreign ]_'/_el.
(The
Br_t_ah Linen Co_mj
v. ])r_mm_/,
10 Barn. & Crees. 903;
1 Barn. &
Adolph.
285, 385 ; 1 Younge & Jerv.
370 ; { Nas_t v. Tupper, 1 Cnines's Rep.
402 ; Decouehe v. ,._avetier_ 3 Johns.
(:ha. Rap. 190 ; LaWny v. Crow_i_h*eld,
2 Muson's Rep. 151 : } ahtvr m France,
4 Pa_les_as,
223.)
But _t must he ohserved, that, in the case of The llrlt,eh
Li_
Company v. ])rummo_d, (10 Barn.
& Cress. 903), the much more d_stinet
]_eonch law m 1 Pardessas,
455, 4 id.
196, 209 to 211, 220 to 223, and 28_,
m*t cited, aud that Lord Te_tor_h_a

doubted whether the decision
m _Dslv4l/e v. The York :Baddt_js
Co_pa,ty
was nnt the better law.
Again, m the Enghsh
courts thorn
is a rule of narrow pett_ pohcy not to
protect
the revenue laws of a foreign _
state, even at amity with this country,
but even to encourage
and give effect
to the most
&shnnourable
practices,
however injurious to such independent
state; so that Brm_h subjects are allowed to carry on smugghng
transaettons adverse to the anterest_ of a neathbourmg country, provided they do not
prejudtee our own revenue.
(Holman v.
Johnson, Cowp..343)---per
Lord Mansfield, "no emmtry ever takes _otme of the
revenue /a_s of another."
(See all the
cases collected
and observed upon m
Chitty on Balls, 8th edat. 143. n. c.}
And this to such a degree that a British
subject has been allowed m the Enghsh
courts to support an actmn against
a
purchaser
of paper knowingly
made
by the plaintiff for the purpose of/cryt_g assagn_ts
upon the same, to be
exported to France, m order to commit
frauds there on other persons.
(£'mlth
v. _[arco_oy,
2 Peake's
Rep. 81, addonda;
and _trongitharm
v. Lu_yn,
1 Esp. Rep. 389}.
Assuredly one state
is bound to act
towards
another as
neighbours
should to each other; and
should _t be tolerated that the latter
should encourage frauds of one upon
the other?
Express treaties sometimes
expressly provide against the toleratmn
of such practices.
So, m some cascs_
the E_hsh
courts wal_ not only deny
e_ffoct°to a correct decision of a foreign
_o_rt upon the _r/oc,." applicable to the
_
tra_actlon,
but WLII actually adjudicate
to the contrary.
Thus, in a
late case it waS held in chancery, that
a d_stinct holder m_ght recover in an
Engh_h court on a b_ll drawn m France
on a French stamp, although, m eonsequence of it not being m the form reqmrcd
by the French Code, another
holder had faded an an actmn which he
brought upon it m a French court ;
and the vice-chancellor
_s reported te
have been of opmmn, "that the e_rcums_anee of the bills being drawn and acoepted by the defendant an France, and
of the plaintiff having rcooaved the same
2_a
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aoo_ _. ant's judge is the judge of the place where that defendant has
cn,P. vm. his settled abode, or the judge of the place where the defendant is, when any sudden difficulty arises, provided it does
not relate to an estate in land, or to a right annexed to such
from the Freneh drawer, and of the bills
having
been drawn in such a form m
France that the holder could notrecover
on them in France, was no objection to
his recovering
on them m an Enghsh
court."
( l_n_e
v. Jackson,
2 Russ.
352; but see observations
m Wynne v.
6'tdlender, 1 Russ. 293.)
__
c_gs where the foreign law and
rule of construction
would prevail, care
must be observed to estabhsh
it, and
have it stated on the record, for etherwtse the contract wtll be construed
the
same as an Enghsh contract, and therefore it was held that an instrument exeouted by foretgners in a foreign country,
as in Spare, must, on demurrer, be
construed
by the same
grammatical
rules as Engitsh contracts, and according
to the obvmus import of tts terms, unless there be an allegation m the btll m
equity, setting it forth, and that, accordmg to the law of the country m which
it was executed, the true constructton
of it is different.
( T/_e A_'_ng of ,.?pa_u
and Others v.._[/aehado
and Others, 4

was received as evidence of the law of
France, upon which the Court in England would act in deciding
upon the
validity of a marriage
in France between British subjects.
(Lacon v. Htgg_ns, 1 Dowl. & Ryl. N1. PrL Rep. 38;
3 Stark. 176, S. C.) And it has been
supposed
that the same point was dccided in S*r ThomasP_cton's
case, where
the questaon arose as to the rtght of intinting torture in the island of Trimdad,
formerly under the dominmn of Spa_u ;
and the attorney-general
of the tsland
was examined
as a witness, and the
court allowed him to refer to printed
hooks purporting to contain the law of
Spare; and Lord Ellenborough,
C. J.,
expressed no doubt that such books were
recetvable
as evidence
of the law of
Spare and Trinidad.
(30 Howell's State
Trtals. 514 ; but see 1 DowL & Ry|. 1_'t.
Pri. Rep. 42, n. (a).)
In equity, it has b_e.u bald that the
fo_gn
law must be verified by the aft]dawt of a professional person swearing
posltlvely,
and not by the aflidavtt of

SS. 224.)
here an English commission
projcedes
a Scotch sequestratmn,
all Scotch
personal estate ts hable to the comml,_
ainu, and not to the sequestratton.
(Ex
parts Crldland, 3 Ves. & B. 10O ; when
otherwise, E_c parts Geddes, 1 Glyn &
J. 414.)
-Legacy in a foreign
country, and
eom, as alcoa rupees, by a will in Indin, if paid by remittance to this country, the payment must be according to
the current value of the rupee m India,
without regard to the exchange or the
expense of remittance : so, as t¢ other
countries.
(Coekerell 7. Barber, 16 Ves.
461.)
With _e_pect to tue 2re?eL. of fo_/_n
/aw_zt must in general be _tstahliAhcd
_i_ a fact, and the court cau_t
take
notice
of the same judicial)y.
(Freewoult v. Dedi_s, I "P.-'W_ne. 431 ; Ez
parts Cr_dlaz_d, 3 Ves. & B. 99 ; I TaL
hot v. ,_eemau, 1 Cranch, 1. } It is not
absolutely necessary to prove it by the
production of au examined copy; but
a printed copy of the Cinq Codes of
France, produced
by the French viceconsul resident in London, purchased
by him ai a bookseller's
shop at Pasis_

another person not professtonally
acquamted
with the law, and swearing
only to information and belief.
(Hall v.
.Reardo_b Jacob, 89.) The best evidence
is an affidavit or evidence of the foreign
consul, or a foretgn advocate of expert.
enos, stating verbatim the terms of the
foretgn law, when it was a written edtct,
or in the nature of our statute law.
(Flask v. Holm, 1 Jac. & Walk. 418.)
As respects the claims of a sovereign
of a forelga
l_depeode_t
state upon a
subject of Great Britmn, it seems clear
that he stands in the same situatmn as
a private subject of such foreign state.
(Gre/g v. Somerville, 1 Russ. & M. 388,
case of the emperor of Russia's claim.)
Lord tlawkesbury
said, that a foreign
power might legally apply to the court_
of judmature, and might obtain redress,
as for defamation or calumny (6 Russ.
Mod. Europe, 20, ante, 143), excepting
that, in respect of hts dignity, he, hke
our king, is not to recover costs (ante_
154, Huller v. King of Spain, 1 D_w.
Rep. new ser. 177); and, ff such _overeign has never been in England, the
statute
of limitations
constttutes
no
bar; and in equity at any distance of
time, however remote, whilst there i_
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_1)an
estate.In thislastcase,
as propertyof thatkindisto BOOKn.
e heldaccording
tothe lawsof thecountrywhereitissituated,and as therightof grantingpossession
isvestedinthe ,_ j__ l_
rulerof thecountry,
disputes
relating
tosuch propertycan _ _.
_,
only be decided in the state on which it depends.
{'_v-f_f:_
_
We have already shown (§ 84) how the jurisdiction of a
_ _ -"
nation ought to be respected by other sovereigns, and in wtlat
cases alone they may interfere in the causes of their subjects
in foreign countries.
sovereign ought not to grant an entrance into his state 104 Prc_
._he
tbr the purpose of drawing foreigners into a snare : as soontect'°n due
as he admits them, he engages to protect them as his own toforeignsubjects, and to afford them perfect security, as far as depends era.
on him. Accordingly, we see that every sovereign who has
given an asylum to a foreigner, considers himself no less
offended by an injury done to the latter, than he would be
by an act of violence committed on his own subject. Hospitality was in great honour among the ancients, and even
among barbarous nations, such as the Germans.
Those
savage nations who treated strangers ill, that Scythian tribe
who sacrificed them to Diana,* were universally held in abhorrence ; and Grotius justly sayst that their extreme ferocity
excluded them from the great society of mankind.
All other
nations had a right to unite their forces in order to chastise
them._
]From a sense of gratitude for the protection granted to _ 10._.TbeS
him, and the other advantages he enjoys, the foreigner ought d,alos.
not to content himself with barely respecting the laws of the
a fund in court, it will be deexeed that
the foreign sovereign shall be at liberty,
by his ambassador,
to go before the
master and prove such debt due from
an intestate's estate as he might he able,
though not so as to prejudice any previous distribution
(id. ibid. eases first
stated),
It has been recently decided, that a
foreign sovereign
has a right to sue in
the Enghsh
courts m equity as well
_s at taw.
(Hullett and Others v. King
of _/_aln, 1 Dew. Rep. new ser. 169,
and 2 Bligh, new ser. 31, in the House
of Lords, on appeal
from Court of
Chancery.)
{The Constltutmn of the
Uni*ed States gives jurisdiction
to the
courts of the
Umted
States
where
¢oroign states are parties.
The Kt_ 3
of _paln v. Ohver, 2 Wash. C. C. Rep.
&?9. }
If a foreign state sue in chancery,
the bill must properly describe
the
plaintiff, so that he may, if thought
£r_ be served upon a cross bill.
(T_s

Columbian Government v. Rothschdd,
1
Slmons, 94, id. 68.) And the sovereign
of a foreign state must either sue here
in his own name or by his ambassador;
and his subjects, when privately interested_ must sue indawdually
in their
names, or in their defined pohtmal
character ; and an ambassador
cannot
sue in England
as procurator
general
fur all or any of the subjects
of the
foreign sovereign.
(_pants]t Ambassa..
dor v. Bt_ley,
Hob. n3.)
By the
maritime
law materially
affecting the intercourse of nattous with
each
#ther, when damage
has been
occasioned
to a ship by the equal fault
of those managing
one ship as the
other, as, by running foul of each other,
the owner of the damaged vessel is to
receive half the amount of the damage
sustained.
(Hay v. Le Neve, 2 Shaw's
Rep. 401 to 405.)
• The
Tauriaus.
See
Grotius de
Jure Beni et Pac_, llb. iL _p. _.x. _ 11.
n. 7.
g
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Boo_,,. country; h_ought to assist it upo_ ocf_a_sl.on
s and contribute
c_AP.vm. to its defence: as far as Is eonsmtent with his duty a_ cmzen
of another state.
We shall see elsewhere w]aat he can_and
ought to do, when the country is engaged in a war. But
there is nothing to hinder him from defending it again_ pirates or robbers, against the ravages of an inundation, or the
L 174 ] devastations of fire. Can he pretend to live under the protection of a state, to participate in a variety of advantages
that i_ affords, and yet make no exertion for its defence, but
remain an unconcerned spectator of the dangers to which the
citizens are exposed ?
10_. To
He cannot, indeed, _c subject to those burcla_s tb_kt._ave
wh_t_r- on]) a relation to the quali_y of citizens; but he oug!ltto
den_ they
_ _ub_*.et.bear his share of all the others.
Be_._exe_p_d_.amserving
in the militia, and from paying th_se taxes de_t_ed for the
support of the rights of the nation, he _iJl_a 5 the duties imposed upon provisions_ merchandise, &c., and, in a word,
every thing that has only a relation to his residence in the
country, or to the affairs which brought him thither.
107. Fo- The citizen or the subject of a state who absent_ himself
feigners for a time without any intention to abandon the society of
co_t
.... of which he is a member, does not lose his privilege by his ab
member_
th,,r own senee: he preserves his rights, and remains bound by the
nat,on,
same obligations. Being received in a foreign country, in
wrtue of the natural society, the communication, and commerce which nations are obliged to cultivate with each other
(Prelim. §§ 11, 1"2; Book II. § 21), he ought to be considered
tt_ere as a member of his own nation, and treated as such..f
10s. The The state, which ought to respect the rights of other na
statehas
no tions, and in general those of all mankind, cannot arrogate
right over
thel_crscn tO herself any power over the person of a foreigner, who,
ofa fore_-though he has entered her territory, has not become her suberi(112) jeer. The foreigner cannot pretend to enjoy the liberty of
living in the country without respecting the laws : if he violates them, he is punishable as a disturber of the public
peace, and guilty of a crime against the society in which he
lives: but he is not obliged to submit, like the subjects, to all
the commands of the sovereign: and, if such things are re(112) But, in ancient
times,
the
Chancellor had 3urisdiotion, by writ of
_e exeat, to restrain a foreigner
or a
British subject from going abroad and
communicating
mtelhgcnee
to an enemy, or otherwzse injurious to this state,
And the Court of Chancery, fro_ more
to more, h_,ve assumed and established
a jurisdmtien
over foreigners in favour
of a private
subject; _o that, if a fere_gner be here, and be about to depart,
ke may be restrained and oompelled to
g_ve security for satisfying
any equit-

Me

able claim, or even a demand at law in
nature
of an account,
either upon s
contract or transaetmn
entered into in
the foreign country, and alibi*ugh by
the le_ tool the foreigner could _ot hays
been arrested, (_Flack v. Holm, ] Jac. &
W. 405 ; but see De Cattle.re v. _.
Ioa_e, 4 Ves. 577) ; and it is now s_
tied, that at law, a foreigner
may h
arrested m this country for a foreign
debt, though he could not have been
imprisonod in h_s own eountry.
(De lz_
Vega v. Fmn_a, 1 Barn. A _d,dph. 2_4 )
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£Lu_red of _h_a aahe is tmwilling to perform, he may quit the =oox n.
c.ounw_v.
_,¢_
free at all times to leave it; nor have we a CHA_'.
v_xx
l'_g]_t to detain" )_im_ e_c-e_pt_for a time, and for very particular reasons, as, for instance, an apprehension,
in war time,
lest such foreigner, acquainted with the state of the country
and of the fortified places, should communicate
his knowledge to the enemy. (113_
From the voyages of the Dutch
to the East Indies, we learn that the kings of Cores forcibly
detain foreigners who are shipwrecked
on their coast; and
Bodinus assures us,* that a custom so contrary to the law of
nations was practised
in his time in 2_thiopia,
and even in
Muscovy.
This is at once a violation of the rights of individuals, and of those of the state to which they belong.
Things
have been greatly changed in Russia;
a single relgn--that
of Peter the Great--has
placed that vast empire in the rank
o_,_ivilized nations.
//The
property of an individual does not cease to belong to _ 109. nor
_"
hi"m on account of his being in a foreign country;
it still con-over h_srrostitutes
a part of the aggregate
wealth of his nation (§ 81).perry"
Any power, therefore,
which the lord of the territory might [ 175 ]
claim over the property of a foreigner would be equally derogatory to the rights of the individual
owner and to those
of the nation of which he is a member. (114} "_
Since the fpreign_r a_i]l continues
to be a citizen of his _ I10. Who
ow_n'country,
and a member of his own nation (§ 107), the are the heir,
pl:o-perty he leaves at his death in a foreign country ought°_r.a xoretg_naturally
to devolve to those who are his heirs according
to
the laws of the state of which he is a member.
:But, notwithstanding
this general rule, his immovable effects are to
be disposed of according
to the laws of the country where
they are situated.j_'See
§ 103.)
_s the right of
_- m
" aking a w'ill, or of disposing of his for-_ hi. wn!
tune in ease of death,
is a right resulting
from property,
it of
a/ofeiga.
....
er.(Ho)
cannot, without injustice, be taken from a foreigner.
The
foreigner,
therefore, by natural right, has the liberty of making a will,
But, it is asked, by what laws he is obliged to
regulate
himself, either in the form of his testament,
or in
the disposal of his property.
1. As to the form or solemn_.,
ties appointed to settle the validity of a will, it appears
that
the testator ought to observe those that are estabhshed
in the
country where he makes it, unless it be otherwise ordained
by the laws of the state of which he ia a member ; in which
(113) But see ante, 105, and note.
In his Repubhe, book 1. chap. vi.
(114) But specific performance of an
agreement
relaUug to the boundaries
of two prownces in America, may be enforced by bill in chancery in England,
ff the paztaes be within the jurisdmtien
( Pesa* v, :Ba_a._re, 1 Ves. sen. 444./

(115) A_,
1_7, and note;
and see
Vattal cited, Anstruther
v. Ghal_ev,
2
Sire. Rep. 4 ; but see Trotter v. _'rotter,
3 Wfls. & Shaw, 407, 414, and ante, 167,
in notes ; and see fl_non. 9 Mod. 66 ;
Bowamav. Reaw, Pr_ Ch. _77, a,te.
17 $, note.

X75
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case, he will be obliged to observe the forms which they prescribe, if he would validly dispose of the property he possesses in his own country.
I speak here of a will which is
to be opened in the place where the person dies ; for, if a traveller makes his will, and sends it home under seal, it is the
same thing as if it had been written at home; and, in this
t case, it is subject to the laws of his own country.
2. As to
the bequests themselves, we have already observed that those
which relate to immovables
ought to be conformable to the
laws of the country where those immovables are situated.
The foreign testator cannot dispose of the goods, movable or immovable, which he possesses in his own country, otherwise than
in a manner conformable to the laws of that country.
But, as
to movable goods, specie, and other effects which he possesses
elsewhere, which he has with him, or which follow his person,
we ought to distinguish
between the local laws, whose effect
cannot extend beyond the territory,
and those laws which
peculiarly affect the character of citizen.
The foreigner, remaining a citizen of his own country, is still bound by those
last-mentioned laws, wherever he happens to be, and is obliged
to conform to them in the disposal of his personal property,
and all his movables whatsoever.
The laws of this kind,
made in the country where he resides at the time, but of
which he is not a citizen, are not obligatory with respect to
him.
Thus, a man who makes his will, and dies in a foreign
country, cannot deprive his widow of the part of his movable
effects assigned to that widow by the laws of his own country.
A Genevan, obliged by the law of Geneva to leave a dividend
of his personal property to his brothers or his cousins, if they
[ 176 ] be his next heirs, cannot deprive them of it by making his
will in a foreign country, while he continues a citizen of Geneva ; but, a foreigner dying at Geneva is not obliged, in this
respect, to conform to the laws of the republic.
T_.,g_s_ is
_uite otherwise.with respect to local laws : they regulate what
may be done in the territory, and do not extend beyond it.
The testator is no longer subject to them when he is out of
the territory ; and they do not affect that part of his property
which is also out of it.
The foreigner is obliged to observe
those laws, in the country where he makes his will, with respect to the goods he possesses there.
Thus, an inhabitant
of Neufchatel, to whom entails are forbidden in his own country with respect to the property he possesses there, freely
makes an entail of the estate he possesses out of the jurisdiction of the country, if he dies in a place where entails are
allowed;
and, a foreigner making a will at l_eufchatel, cannot make an entail of even the movable property he possesses
there,--unless,
indeed, we may suppose that his movable propetty is excepted by the spirit of the law.//_
112. _
/What we have established in the three preceding sections
_
/ig sufficient to show with how little justice the crown, in some
268
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states, lays claim to the effects left there by a foreigner at Boca_L
his death. This practice is founded on what is eallcdfscT_eat-CHAP, vm:
age, by which foreigners are excluded from all inheritances (ordoetnne
in the state, either of the property of a citizen or that of an ofah_,_,.j
alien, and, consequently, cannot be appointed heirs by will,(i_)
nor receive any legacy.
Grotius justly observes, that this
la..v_as descended to us from those ages when foreigners were
almost considered as enemies.* Even after the Romans were
become a very polite and learned people, they could not accustom themselves to consider foreigners as men entitled to
any right in common with them.
"Those nations," says
Pomponius, the civilian, "with whom we have neither friendship, nor hospitality, nor alliance, are not, therefore, our enemies ; yet, if any thing belonging to us falls into their hands,
it becomes their property; our free citizens become slaves to
them ; and they are on the same terms with respect to us."t
We cannot suppose that so wise a people retained such inhuman laws with any other view than that of a necessary retaliation, as they could not otherwise obtain satisfaction from
barbarous nations, with whom they had no connection or treaties existing.
Bodinus shows,:_ that eseheatage is derived from
these worthy sources ! It has been successively mitigated, or
even abolished, in most civilized states.
The emperor Frederic II. first abolished it by an edict, which permitted all
foreigners dying within the limits of the empire to dispose
of their substance by will, or, if they died intestate, to have
their nearest relations for heirs._ But Bodinus complains
that this edict is but ill executed.
Why does there still re- [ :[77 ]
main any vestige of so barbarous a law in Europe, which is
now so enlightened and so full of humanity .9 The law of
nature cannot suffer it to be put in practice except by way
of retaliation.
This is the use made of it by the king of Poland in his hereditary states. JEseheatage is established in
Saxony; but the sovereign is so just and equitable, that he
enforces it only against those nations which subject the Saxons
to a similar law. _¢_
___'
e (called in Latin jus detracts) _,,3. The
*_§more conformable to justice and the mutual obligation_aC_g ht of
nations. __N'e give this name to the right by virtue of which t,_,t_fo.
rai.a
the sovereign retains a modera;e portion of the property
either of citizens or aliens which is sent out of his territories
to pass into the hands of forei._.er_s-._ _ tti_ exportation of
(116)A_ to ahenagem general,and the$ame,notwithstanding
a subsequent
the jealous provisionsin England war_ut_m v. ,.%tton,
1 Russ.& Myl.
agmustforeigners,
see 1 Chitty'aCorn- Rep.663.
mereialLaw,I08 to 169. See excep- • De JureBelliet Pacis,lib.ii. cap.
finnsm urcatywithAmerica,andde- vi._ 14.
clsiousthereonwith respectto Ame- _fDigest,lib.xlix. tit. xv. De Ca_
deans who were seJsedof landsin tivis,et Postlimin.
GreatBritain,beingallowedto retain $ HisRepublic,
booki. chap.vi.
x2
269

177

RULE_

WITH

RESPECT

TO FOREIGNERS.

1Gotn. that property is a loss to the state, she may fair_ receive a_
caAP.wm eqgitab]e compensation for it.
114. Ira. /Every state has the liberty of granting or refusing to
_v_te
the
property
_i_reigners
v
.
. power of possessin_ _ands or other immovable
-ossessed _property within her territory. (117) If she grants them that
byan al_en,privilege, all such property possessed by ahens remains sub.
ject to the jurisdiction and laws of the country, and to the
same taxes as other property of the same kind. The authority of the sovereign extends over the whole territory; and it
would be absurd to except some parts of it, on account of
their being possessed by foreigners. If the sovereign does
not permit aliens to possess immovable property, nobody has
a right to complain of such prohibition; for, he may have
very good reasons for acting in this manner: and, as foreigners
cannot claim any right in his territories (§ 79), they ought
not to take it amiss that he makes use of his power and of
his rights in the manner which he thinks most for the advantage of the state. And, .as the svvere_gn !_a_y_re.Y_uleto
foreigners the privilege of possessing immovable property, he
is doubtless at liberty to forbear granting it except with certaln conditions annexed.
_.........
115. Mar- _aere exists no natural impediment to_pr-e_rs
nages,f
marriages in the state. But, if these maraLeaa
(118) _'rom contracting
(117) By the municipal
law of Great
Britain,
no alien can inherit or hold
real property.
Thus, 2)oe v. Aeklam,
2 Bar. & Cress. 799, establishes
that
a person born in the United
States,
since 1783, when the two eountnes
were separated, cannot inherit lands in
England;
and the same pointwas afterwards decided in .DOe d. Auehmuty
v.
2duleast_r, 5 Barn. & Cres. 771.
To
this rule some exemptions have been occasmnally introduced
by express treaty
intended to be permanent,
as ragards
such exceptmn,
and strengthened
by
statute;
as under the treat;" of 1794,
between
Great Britain
and Amerlea_
and the act 37 Gee. III. e. D7, under
which American citizens who held lands
in Great Britain, on 28 Oct. 1795, and
their heirs and assigns, are at aU times
to be considered,
so far as regards those
land.a, not as ahens, but as native subjeete of Great Britain.
and this, notwithstanding
a subsequent
war and
the adherence
of the citizen to Ameriea whilst at war with Great Britain,
(Sutton v. Sutton, 1 Russ. & M. 6_3),
and the consequent conflict]on of duties
as regards the American
citizen eetsed
cf such estate.
But, as q]ienage subjecte no party to any indictment ar poualty, an alien must answer a bill of
2_

discovery filed to ascertain whether
he
has purchased
land.
(D_plesses v. Ate
torney-Gene_al,
1 Bre. P. C. 415 ; 2 Ves.
286.)
(118) The vahdlty
of a marriage
eelebrated
in a foreign country must
be determined
in an Enghsh court by
the /ex locl where the marriage
was
solemnized;
and, therefore,
on a plea
of coverture,
where the parties,
who
were British
subjects, were married
in
France, it was held, that, if the marrings would not be valid m thRt country, aceordmg
to the mumc_pal law
there, it would not be vahd in th_s
country.
It was even further
held
that a printed copy of the " Ct_*q Codes"
of France, produced
by the French
vice-consul
resident
in London, purchased by him at a bookseller's
shop
in Par_s. was properly received
as ewdeuce of the law of France upon which
the court would act ; aud Abbott, C. J.,
said:
The general rule eertamly
is,
that the written law of a foreign country must be proved
by an examined
copy thereof before it can be acted
upon in an English court; but, aeeo_ling to my reeollectaon, printed
books
upon the subject of the law of Spain
were referred to and acted upon in
argument in Sir Thomas Piston's case.
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riages are found prejudicial or dangerous to a nation, she has _o_r n.
a right, and is even in duty bound to prohibit them, or to c,AP.vm.
subject to certain conditions the permission to contract them:
and, as it belongs to the nation or to -her sovereign to determine what appears most conducive to the welfare of the state,
other nations ought to acquiesce in the regulations which any
sovereign state has made on this head.
Citizens are almost
everywhere forbid to marry foreign wives of a different religion ;
and in many parts of Switzerland
a citizen cannot marry a
foreign woman, unless he prove that she brings him in marriage a certain sum fixed by the law.
¢-
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IF an_
as we haye before observed, gives a right _ _1_. w_t
to-those things without _Wh_ch it cannot be fulfilled, every ab-_rc the
solute, necessary;_'aiiiT_i__
obligation
produces
in rlght._ of
this manner rights 6quall_j absolute, necessary,
and indefea-ca:::tb_
sible.
Nature imposes no obligations
on men without givingdeprlved.
them the- m_a' s_f_tulfill
_*h_ef_ave
an a_so]ute
rightto the necessary use of those means : nothing can deprive
them of that right, as nothing can dispense with their fulfilling
their natural obligations.
In the primitive state of communion, men had, without dis- _ n7 Right
tinction, a right to the use of every thing, as far as was ne- stin remain- •
:essary to the discharge of their natural
oblizations.
And,
_ngeo_
,he
....
_
.
_
.
primitive
as nothing could deprive them of this right, the mtroductmn st_te ofcornof domain and property could not take place without leaving reunion.
to every man the necessary use of things,_that
is to say,
the-use absolutely required for the fulfilment of natural obligations.
We cannot, then, suppose the introduction to have
taken place without this tacit restriction, that every man
should still preserve some right to the things subjected to property, in those cases where, without this right, he would remain absolutely<ieprived
of the necessary use of things of this
nature.
This right is a necessary remnant of the primitive
state of communion.
:Notwithstanding"
the domain of nations, therefore, each _ 11s. R_ght
nation still retains some right to what is possessed by otherst ' each
retainedby
natio_
in those cases where she would find herself deprived oi the overthe
evidence
of the law of that country,
and, therefore, I shall act upon that
authority, and receive the printed copy
Uow produced as evidence
of the law

of Fmnov.
(Laco_ v. Hi99_
, 1 Dowling & Ryland,
Ni. Pri. Ca_es_ 38; 3
Stark. Rep. 176, S. C. ; Butl*r v. t'reeman, Ambl. 303.)
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•oo_ ,. necessary use of certain things if she were to be absolutel_
c,AP. _x. debarred from using them by the consideration of their beproperty
of ing other people's property.
We ought carefully to weigh
others.
every circumstance in order to make a just application of
th_s_principle.
_'_
119. Right's1
say the same of the r/ght of necessity. We thus call the
of ,+cess_t¢.
right which necessity alone gives to the performance of certain actions that are otherwise unlawful, when, without these
actions, it is impossible to fulfil an indispensable obligation.
But it is carefully to be noted, that, in such a case, the obligation must really be an indispensable one, and the act in
question the only means*o_"-fulffII_ng +that obligation. If
either of these conditions be wanting, the right of necessity
does not exist on the occasion_%
may see these subjects
discussed in treatises on the_aw of nature, and particularly
in that of Mr. Wolf. I confine myself here to a brief summary of those principles whose aid is necessary to us in de[ 179 ] veloping the rights of nations.
120.Right fiche earth wa+s_¢aigaed to feed its inhabitants ; and he whc
_Y'+ of procun,__Sl_n.'wa+nt
" of every thing is not obliged to siarve because ali
pro,,s,o.+
property is vested in others. When, therefore, a nation is
by
force.
(119)
in absolute want of provisions, she may compel her neighbours who have more than they want for themselves to supply
her with a share of them, at a fair price ; she may even take
it by force, if they will not sell it. Extreme neces__
vires the primitive communion, the a_olition of wl_ch ought *
_o ffeprive no person of the neces_+aries of ljf_. (§+117). + _he
same right belongs to individuals, when a foreign nation refuses them a just assistance. Captain Bontekoe, a Dutchman,
having lost his vessel at sea, escaped in his boat, with a part
of his crew, and landed on an Indian coast, where the barbarous inhabitants refusing him provisions, the Dutch obtained
them sword in hand.*
_

_+

121.Right-In the same manner, if a nation has a pressing want of the
of
ships, wagons, horses, or even the personal labour of foreign
use making
of the
thingsthat ers, she may make use of them, either by free consent or by
belongw force, provided that the proprietors be not under the same
others.(119)necessity.
But, as she has no more right to these things than
necessity gives her, she ought to pay for the use she makes
+of them, if she has the means of paying. The practice of
Europe is conformable to this maxim. In cas_s of necessity,
a nation sometimes presses foreign vessels which happen to
be in her ports ; but she pays a compensation for the services
performed by them.
j 122.Right _*l_et us say a fe_+words on a more singular case, since anof carrrin_+
4Shorshave treated of it---a case in which at present, people
0t[" women.

(119) See the doctrine of Preemptlonr
1 Chztty's Com. Iaw, 103, 104, 105, 446,
447.
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are never reduced to employ force. A nation cannot preserve
_oa_ n.
_lad perpetuate
itself, except by propagation.
A nation of cn_P _x.
men has, therefore,
a right to procure women, who are absolutely necessary to its preservation : and if its neighbours, who
have a redundancy of females, refuse to give some of them in
marriage to those men, the latter
may justly have recourse
to force. We have a famous example of this in tile rape of the
Sabine women.*
But, though a nation is allowed to procure
tbr itself, even by force of arms, the liberty of obtaining
women in marriage, no woman in particular
can be constrained
in her choice, nor become, by right, the wife of a man who
carries her off by foree--a
circumstance
which has not been
attended
to by those who have decided, without restriction,
that the Romans did not commit an act of injustice on that oeeasion.t
_t is true that the Sabine women submitted
to their
fate with a good grace ; and, when their nation took up arms
to avenge them, it sufficiently appeared, from the ardour with
which those women rushed between the combatants,
that they
willingly acknowledged
the Romans for their lawful husbands.
We may further add, that, if the R(,mans, as many pretend,
were originally only a band of robbers united under Romulus,
they did not form a true nation, or a legitimate
state;
the [ 180 ]
neighbouring
nations had a just right to refuse them women ;
and the law of nature, which approves
no civil society but
such as is legitimate,
did not require
them to furnish that
society of vagabonds and robbers with the means of perpetuating itself; much less did it authorize
the latter to procure
those means by force.
In the same manner, no nation was
obliged to furnish the Amazons with males.
That nation of
women, if it ever existed, put itself, by its own fault, out of a
condition to support itself without foreign assistance.
The right of passage is also a remnant of the primitive state _ 123. _,ghi
oi_comrnunion,
in which the entire earth was common to all-f pass_se,
mankind, aad_tke_passage
wa_ ever_l_ere
free to each indi-_12o)
vlitual according to his necessities.
Nobod_ can be entirely
"de-pr--i_'ed%-f:_t_hl_
?_t-'(§
li?); but the-exerclse oi_ ,%limited
by the introduction
of domain and property : since they have
been introduced,
we cannot exert that right without paying
due regard to the private rights of others.
The effect of properCy is, to give the proprietor's
advantage
a preference
over
that of all others.
When, therefore, the owner of a territory
,finks
proper to refuse you admission into it, you must, in
order to enter it in spite of him, have some reason
more
$ Livy,bookL
_-WolfilJHs Gent._ 341.
(120)See fully1 Chitty'sCom.L., 84i
6trotms,hook n. chap.n. p. 153, states
that a natronis boundto grantfreepasu,ge withoutreserveor discretion. But
Puffendorfappearsto agreewith Vattel,
35

and states that the law of hamamty
doesnot seemto oblige us to grant pasrageto anyothergoodsexceptsuchasare
absolutelynecessaryforthe purposeof
their bfe to whom they are thus conveyed.--Puff, hook ill. chap. ill _ 6p
p. 29.
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aooE:L cogent than all his reasons to the contrary.
Such is the right
CHAr"x. of necessity: this authorizes an act on your part, which on
other occasions would be unlawful, viz. an infringement of the
right of domain.
When a real necessity obliges you to enter
into the territory of others,--for instance, if you cannot otherwise escape from imminent danger, or if you have no othqr
passage for procuring the means of subsistence, or those of
satisfying some other indispensable obligation,--you
may
force a passage when it is unjustly refused. :But, if an equal
necessity obliges the proprietor to refuse you entrance, he
refuses it justly; and his right is paramount to yours.
Thus,
a vessel driven by stress of weather has a right to enter, even
by force, into a foreign port. :But, if that vessel is affected
with the plague, the owner of the port may fire upon it and
beat it off, without any violation either of justice, or even of
charity, which, in such a case, ought doubtless to begin at home.
12_.andof _The right of passage through a country would in most case_ _
_rocurlng be useless, without that of procuring necessaries at a fair
_eeossar,es.price : and we have already shown (§ 120) that in case of necessity it is lawful to take provisions even by force._'
_.125 Right- _n speaking of exile and banishment, we have observed
of d_m_gX(Boo k I. §§ 229--231) that every man has a right to dwell
_ foreignsomewhere upon earth. What we have shown with respect
_ountry. to individuals may be applied to whole nations.
If a people
are driven from the place of their abode, they have a right to
seek a retreat:
the nation to which they make application
ought then to grant them a place of habitation_ at least for a
time, if she has not very important reasons for a refusal.
:But, if the country inhabited by this nation is scarcely sufficient for herself, she is under no obligation to allow a band
of foreigners to settle in it for ever : she may even dismiss
181 ] them at once, if it be not convenient to her to grant them a
permanent settlement.
As they have the resource of seeking an establishment elsewhere, they cannot claim any authority from the right of necessity, to stay in spite of the owners
of the country.
:But it is necessary, in short, that these
fugitives should find a retreat;
and, if everybody rejects
them, they wilt be justifiable in making a settlement in the
first country where they find land enough for themselves,
without depriving the inhabitants of what is sufficient for
them. :But, even in this case, their necessity gives them only
the right of habitation; and they are bound to submit to all
the conditions, not absolutely intolerable, which may be imposed on them by the master of the country,---such as paying him tribute, becoming his subjects, or at least living under
his protection, and, in certain respects, depending on him.
This right_ as well as the two preceding, is a remnant of the
primitive state of communion. _J
t_rJ6.
'_'e have been occasionally _liged to anticipate the subject
_min_
of th_ present chapter, in order to follow the order of the
27a
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different subjects that presented themseh•es.
Thus. in speak,ooK ,.
ing of the open sea, we have remarked (Book I. § 281) that ""_" ,x.
those things, the use of which is inexhaustible,
cannot fall'h'ch th_
under the domain or property of any one; because, in that u,e,_ me.free and independent
state in which nature has produced hau,t,bl,.
them, they may be equally useful to all men.
And, as to
those things even which in other respects are subject to domain, if their use is inexhaustible,
they remain common with
respect to that use.
Thus a river may be subject both to domain and empire ; bu{, in quality of running water, it remains
-d(]mmo'n,--th-a{is
to say, the o_'ner of the river cannot hinder any-one
fi'om drinking
and drawing water out of it.
Thus, the sea, even in those parts that are held in possession,
being sufficient for the navigation of all mankind, he who has
the domain cannot refuse a passage through
it to any vessel
from which he has nothing to fe,r.
But it may hap'pen, by
accident,
that this inexhaustible
use of the tiling may be
justly refused by the owner, when people cannot take advantage of it without incommoding
him or doing him a prejudice.
For instance, if you cannot come to my river for water without
passing over my land and damaging the crop it bears, I may for
that reason debar you from the inexhaustible use of the running

/

water:
in which ease, it is but through accident you are de(_,
wived of it.
This • leads . us to speak
of another right which
q
.
has a great connection with that jus_ mentioned,
and is even
derived from it; that ,s, the right of innocent use.
-We call iimoee_t
use, or innocent advantage,
that which i a27. mght
may be derived from a _hing without causing either loss or of _o_ent
inconvenience
to the proprietor;
and the right of innocent use"
use is the right we have to that advantage or use which may
be made of things belonging to another,
without causing him
either loss or inconvemence.
I have said that this right is
derived from the r_ght to things of which the use is inexhaustible.
In fact, a thing that may be useful to any one [ 182 ]
without loss or inconvenience
to the owner, is, in this respect,
inexhaustible
in the use ; and that is the reason why the law
of wature
still allows all men a right to it notwithstanding
the introduction
of domain and property.
:Nature, who designs her gifts for the common advantage of mankind, does not
allow us to prevent
the application
of those gifts to a useful
purpose which they may be made to serve without any prejudice to the proprietor,
aud without any diminution
of the
utility and advantages
he is capable, of derivin g.from his. right
.,_This right of innocent use is not a perfect right, hke that _.L,s. N,
of necessity:
_or(]'t'-be]_ongs to the owner to judge whether right
ture ofinth_
g_.
the use we wish to make of a thing that belongs to him will _or_,
not be attended
with damage or inconvenience•
If others
should presume to decide on the occasion, and, in case of refusal, to compel the proprietor,
he would be no longer master
of his own property.
It may frequently
happen that the
27,_
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aooK1I. person who wishes to derive advantage from a thing shall
emAP.ix. deem the use of it perfectly innocent,
though it is not so in
fact ; and if, in such case, he attempts to force the proprietor,
he exposes himself to the risk of committing an act of injustice; nay, he actually commits one, since he infringes the
owner's right to judge of what is proper to be done on tha
occasion.
In all cases, therefore, which admit of any doubt,
we have onIy an iinperfebt right to the innocent use o°{"tJ_ngs
that belong to others.
129. and
But, when the inf(oeence of the use is evident, and abso.
1._easesnot lately indubitable,
the refusal is an iniurv.
:For, in a_dition
doubtful. -to-a-manifest
vio'lafion of the rights_o(the
party by whom
that innocent use is required,
such refusal is moreover a testimony of an injurious
disposition of hatred or contempt
for
him.
To refuse a merchant-ship
the liberty of passing through
a strait, to fishermen
that of drying their nets on the sea
shore, or of watering
at a river, is an evident infringement,
of the right they have to the innocent use of things in thoso
cases.
But in every case, if we are not pressed by necessity,
we may ask the owner his reasons for the refusal, and if he
gives none, we may consider him as an unjust man ; or azl
enemy, with whom we are to act according to the rules of
prudence.
In general, we should regulate our sentiments and
conduct towards him, according to the greater or lesser weight
of the reasons on which he acts.
130. Wx. .2_Jl nations do therefore
still retain a general right to the
erc_seof th_sinnocent use of things that are under the domain of any one
mght
individual nation.
But, in the particular
application
of this
l;woen beha.
riot8,
right, it is the nation in whom the property
is vested that is
to determine
whether
the use which others wish to make ot

[ 183

what belongs to her be really innocent:
and, if she gives
them a denial, she ought to allege her reasons ; as she must
not deprive others of their right from mere caprice.
All this
is founded in justice:
for, it must be remembered
that the
innocent use of things is not comprehended
in the domain, or
] the exclusive property.
The domain gives only the right of
judging, in particular
cases, whether
the use be really innocent.
Now, he who judges ought to have his reasons;
and
he should mention them, if he would have us think that he
forms any judgment,
and not that he acts from caprice or illnature.
All this, I say, is founded in justice"
In the next
chapter, we shall see the line of conduct which a nation is,
by her duty to other nations_ bound to obserw; in the exercise of her rights.
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X.
RIGHT

OF DOMAIN, IN ORDER

TO DISCHARGE HER DUTIES TOWARDS OTHER NATIONS_ WITH
RESPECT TO THE INNOCENT USE OF THINGS.

SINCE the law of nations treats as well of the duties of _ 1._I. Geas of their rights,
it• is not sufficient that we • have ex- nera
l duty
•_
of the proplained, on the subject of innocent use, what all naUons have prlotor.
a right to require from the proprietor: we are now to consider what influence his duties to others ought to have on the
proprietor's conduct, _ As it belongs to him to judge whether
the use be really innocent, and not productive of any detriment or inc6n_'e-n_he_ _toMmself, he ought not to give a re__-grou-nded
upon real and substantial reasons:
this is a maxim 6rffc_uit:_ : "h_ou_lii_"not even to stop at trifles,
:L-_S-lig-ht loss', 0-/"a_iy l_e_ih6Wfi_6iiience : humanity forbids
this ; and the mutual love which men owe to each other, requires greater sacrifices. It would certainly be too great a
deviation from that universal benevolence which ought to unite
the human race, to refuse a considerable advantage to an indi_ddual, or to a whole nation, whenever the grant of it might
h:Lppen to be productive of the most trifling loss or the slightest inconvenience to ourselves.
In this respect, therefore, a
nation ought on all occasions to regulate her conduct by reasons proportioned to the advantages and necessities of others,
and to reckon as nothing a small expense or a supportable
inconvenience, when great good will thence result to another
nation. But she is under no obligation to incur heavy expenses or embarrassments, for the sake of furnishing others
with the use of any thing, when such use is neither necessary
nor of any great utility to them. The sacrifice we here require
is not contrary to the interests of the nation :--it is natural
to think that the others will behave in the same manner in
return ; and how great the advantages that will result to all
states from such a line of eonduct/V
_The introduction of property cannot be supposed to have_ _._2.I_deprived nations of the general right of traversing the earth ,oce=tp_
for the purposes of mutual intercourse, of carrying on corn- sag_'tl21)
merce with each other, and for other just reasons. It is only
on particular occasions, when the owner of a country thinks
it would be prejudicial or dangerous to allow a passage through [ 184 ]
it, that he ought to refuse permission to pass. He is therefore bound to grant a passage for lawful purposes, whenever
he can do it without inconvenience to himself. And he canstates

(121) See, in general, 1 Chitty's Cont. Law, 84, 88
Y
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•oot rL not lawfully annex burdensome conditions to a permission
CRAP.
X. which he is obliged to grant, and which he cannot refuse if he
wishes to discharge his duty, and not abuse his right of property.
The count of Lupfen having improperly stopped
some merchandise in Alsace, and complaints being made on
the subject to the emperor Sigismund, who was then at the
council of Constance, that prince assembled the electors,
princes, and deputies of towns, to examine the affair. The
opinion of the burgrave of :Nuremberg deserves to be mentioned: " God," said he, "has created heaven for himself
and his saints, and has given the earth to mankind, intending
it for the advantage of the poor as well as of the rich. The
roads are for their use, and God has not subjected them to any
taxes."
He condemned the count of Lupfen to restore the
merchandise, and to pay costs and damages, because he could
not justify his seizure by any peculiar right.
The emperor
approved this opinion, and passed sentence accordingly.*
133 sure- But, if any apprehension of danger arise from the grant
_es maybe of liberty to pass through a country, the state has a right to
r_qu_rea, require sureties : the party who wishes to pass cannot refuse
them, a passage being only so far due to him as it is atter.ded
with no inconvenience_
J3_. Pas- In like manner, a passage ought also to be granted for
_g_ ofmet-merchandise : and, as this is in general productive of no inchandi_e,
convenience, to refuse it without just reason is injuring a
(12.
o)
nation, and endeavouring to deprive her of the means of carrying on a trade with other states. If this passage occasions
any inconvenience, any expense for the preservation of canals
ancl highways, we may exact a compensation for It by toll
duties (Book I. § 103).
135. Resl- In explaining the_etfects of domain we have said above
do_oem the(§§ 64 and 100) that the owner of the territory may forbid
o.untr_, the entrance into it, or permit it on such conmuons as he
thinks proper.
We were then treating of his external right.
_that right which foreigners are bound to respect.
But now
that we are considering the matter in another view, and as it
relates to his duties and to his internal right, we may venture
to assert that he cannot, without particular ana important
reasons, refuse permission, either to pass through or reside
in the country, to foreigners who desire it for lawful purposes.
For, their passage or their residence being in this case an innocent advantage, the law of nature does not give him a right
to refuse it : and, though other nations and other men in general are obliged to submit to his judgment (§§ 1,o8 and 130),
he does not the less offend against his duty, if he refuses
without sufficient reason : he then acts without any true right ;
he only abuses his external right.
He cannot, therefore,
• Stetfler,
vol. i. p. 114.
vol. ii. pp. 27, 28.
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without some particular
and cogent reason, refuse the hberty
Boo_ m
of remdence to a foreigner who comes into the country wM_ c_A_ x.
the hope of recovering
his health, or for the sake of ace|mrlug instruction
in the schools and academies.
A &fference
in religion is not a sufficient reason to exclude him, prowdcd tie
do not engage in controversial
disputes with a view to di,seminate his tenets:
for, that difference does not deprive him of
the rights of humanity
/
We have seen(§ l_o) how the right of necessity
may in _ 136. Her
-certain cases authorize
a people, who are driven from the_ear, to
place of their residence, to settle in the territory of another _,.tt.wards
f • foreigners
nation. _Everystate ought,doubtless,
to grant to so umm-wh_ deslre
tunate a people every aid and assistance
_hlch she can be-a perpetual
stow without being wanting to herself:
but to grant them an r_'_,d+_o+.
establishment
in the territories
of the nation, is a very delicate step, the consequences
of which should be maturely
considered by the conductor of the state.
The emperors Probus
and Valens experienced
the evil effects of thmr conduct in
having admitted into the territories
of the empire numerous
hands of Gepid_e, Vandals,
Goths, and other barbarians.*
If the sovereign
finds that such a step would be attended
with too great an inconvenience
or danger, he has a right to
r_t'flse an establishment
to those fugitive
people, or to adopt,
on_tt)elr admission, every precaution
that prudence
can dictate to him.
One of the safest will be, not to permit those
foreigners
to reside together in the same part of the country,
there to keep up the form of a separate nation.
Men who
have not been able to defend their own country, cannot pretend to any right to establish themselves
in the territory
of
another, in order to maintain
themselves there as a natron in
a body.j"
The sovereign who harbours
them may thereibre
disperse them, and distribute
them into the towns and provinces that are in want of inhabitants.
In this manner
his
charity will turn to his own advantage,
to the increase of his
power, and to the greater benefit of the state.
What a difference is observable in Brandenburg
since the settlement
of
the French refugees ! The great elector, Frederm William,
offered an asylum to those unfortunate
people;
he provided
for their expenses
on the road, and with truly regal munificence established
them in his states ; by whmh conduct that
beneficent
and generous
prince merited
the title of a wise
and able politician.
W]ten, by the laws or the custom of a state, certain actions _ 1._7 mgh
are generally
permitted
to foreigners,
as, for instance,
tra-aecrumg
Voplseus, Prob. c. xviii.--Ammian,
Marcell. hb. xxxi.--Socrat.
Hlst_ Eccles.
_i3. Iv. e 28.
J" Caesar rephed to the Tenchtheri
and Umpetes,
who wanted
to retain
_ouesmoa
of the terntorms
they had

seized, that it was not just for them to
invade the territories
of others, since
they had not been able to defend their
own.--Neque
verum esse, 9ui enos .fines
tueri non potuer_ut, al_enos oceupare. Do
Belle Galheo, hb, iv. cap. yr.
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Bo:_ T:. yelling freely through the country without any express per¢_Ae... mission, marrying there, buying or selling merchandise, hu_tfromage- ing, fishing, &c., we cannot exc_lude gp_o_e
a
" II_.tion from the
m_ss,on.aeral
per- benefit of the general permission, without doingher"an"_njury, unless there be some particular and lawful reason for
.[ 186 ] refusing to that nation what is granted indiscriminately to
others.
The question here, it is to be observed, only relates
to those actions whmh are productive of' innocent advantage:
and, as the nation allows them to foreigners without distinction, she. by the very nature of that general permission, affords a sufficient proof that she deems them innocent with
respect to herself; which amounts to a declaration that foreigners have a right to them (§ 127): the innocence of such
acts is manifested by the confession of the state; and the
refusal of an advantage that is manifestly innocent, is an injury (§ 129). Besides, to attempt without any reason to lay
one nation under a prohibition where an indiscriminate permission is enjoyed by all others, is an injurious distinction,
since it can only proceed from hatred or contempt.
If there
be any particular and well-founded reason for the exception,
the advantage resulting from the act in question can no longer
be deemed an innocent one with respect to the excepted nation; consequently no injury is done to them. The state
may also, by way of punishment, except from the general
permission a people who have given her just cause of complaint...-'
l._s A
/As _o rights of this nature granted to one or more nations
fight grant- for particular reasons, they are conferred on them as favours,
oa _ a f_- either by treaty, or through gratitude for some particular serVOtlr
vice: those to whom the same rights are refused cannot consider themselves as offended. The nation does not esteem
the advantage accruing from those acts to began innocent one,
since she does not indiscriminately allow them to all nations :
and she may confer on whom she pleases any rights over her
own property, without affording just grounds to anybody else,
either for uttering a complaint, or forming pretensions to the
sa_ae favour.
139. Th_ /Humanit'y is not confined to the bare grant of a permission
_uon ougatto foreign nations to make an innocent use of what, belongs
beco_- to us : it moreover requires that we should even facilitate to
_ous.
them the means of deriving advantage from it, so far as we
can do this without injury to ourselves.
Thus, it becomes a
well-regulated state to promote the general establishment of
inns where travellers may procure lodging and food at a fair
price,_to watch over their safety,--and
to see that they be
treated with equity and humanity.
A polite nation should
give the kindest reception to fo_6igners, receive them with
politeness, and on every occasion show a disposition to oblige
them. By these means every citizen, while he discharges his
duty to mankind in general, will at the same time render
280
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essential services to his country.
Glory is the certain reward
of virtue;
and the good-will whic--l_-is gained by an amia
Me chal:dcter, is often productive of consequences
highly important to the state.
:No nation is entitled to greater praise
in this respect than the French:
foreigners
nowhere meet a
reception more agreeable, or better calculated to prevent their
regretting
the immense sums they annually spend at Paris.

Boo_ u
e_,P..

cuAP. xI.
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LET us conclude what relates to domain and property with
an examination of a celebrated question on which the ]earned
are much divided.
It is asked whether
usucaption and prescription can take place between independent
nations and
states.
U'sucapt_o_'[s-the
acquisition of domain founded on a long _ 140. _)epossession,
uninterrupted
and undisputed--that
is to sa_ flamen of
an acquisition
Wolf definesn_eavt_°n
._-_-,..,..__.
, _ _ solely proved
. by_ this uossession.
r
.
and pre*t, an a_quls,t,on of domain founded on a presumed desertion, script*on.
His definition explains the manner in which a long and peaceable possession may serve to establish
the acquisition of domain.
Modestinus, Digest, lib. 3, de Usurp. et Usucap., says,
in conformity
to the principles of the Roman law, that usucaption is the acquisition
of domain by possession continued
during a certain period prescribed by law.
These three definitions are by no means incompatible
with each other;
and
it is easy to reconcile them by setting
aside what relates
to
the civil law in the last of the three.
In the first of them,
we have endeavoured
clearly to express the idea commonly
affixed to the term usucalgtion.
_Prescription is the exclusion of all pretensions to a right-an exclusion founded on the length of time during which that
light has been neglected : or, according to Wolf's definition,
it is the lo_s of an inherent
right by virtue of a presumed
consent.
This definition,
too, is just;
that is, it explains
how a right may be forfeited by long neglect ; and it agrees
with the nominal definition we give of the term, prescription,
in which we confine ourselves to the meaning usually annexed
to the word.
As to the rest, the term usucaption
is but little used in French ; and the word prescription
implies, in that
(123) We have seen that twenty years'
creates a right
See ante, 125 to 127;
andisturhed
possession
or enjoyment of
and see Lenest v. P_po_, Knapp's Rep.
an easement or profit amongst natmns_
60 to 73 ; where see the law of nataons
as wvll as amongst private md*viduals,
fally eaamined.--C.
_
•2
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_O,)KH. language, every thing expressed by the Latin terms usucapio
c_AP. x_. and pr_eseriptio : wherefore we shall make use of the word
jprescription wherever we have not particular reasons for employing the other.
141. vs_How, to decide the question we have proposed, we must
captmn and first see whether usucaptlon and prescription are derived from
prescription -_ •
,_
Many illustrious
authors have asserted
derivedfromtne1 Jaw OI nature.
toe law of anu proveu them to be so.*
Though in this treatise we frenature,
quentiy suppose the reader acquainted with the law of nature.
it is proper in this place to establish the decision, since the
affair is disputed.
_h_ature has not herself established
a private property over
"a_-_;"of -her gifts, and particularly
over land;
sh_on]y
approves its establishment,
for the advantage
of the human
[ 1.g_) ] race.
On this ground, then, it would be absurd to suppose,
that, after the introduction
of domain and property,
the law
of nature can secure to a proprietor
any right capable of in-" troducing
disorder into human society.
Such would be the
¢
right of entirely neglecting
a thing that belongs to him,--of
leaving it during a long space of time under all the appearances of a thing utterly abandoned or not belonging
to him._
and of coming at length to wrest it from a bona.fide possessor,
who has perhaps dearly purchased
his title to it,_who
has
received it as an inheritance
from his progenitors,
or as a portion with his wife,--and
who might have made other acquisitions, had he been able to discover that the one in questmn
was neither solid nor lawful.
Far from giving such a right,
the law of nature lays an injunction
on the proprietor
to take
care of his property,
and imposes on him an obligation
to
make known his rights, that others may not be led into error:
it is on these conditions alone that she approves of the property vested in him, and secures him in the possession.
If
he has neglected
it for such a length of time that he cannot
now be admitted to reclaim it without endangering
the rights
of others, the law of nature will no longer aIIb-_h-T'_-[_re vive and assert his claims.
We must not therefore
conceive
the right of private property to be a right of so extensive
and imprescriptible
a nature, that the proprietor
may, at the
risk of every inconvenience
thence resulting to human society,
absolutely
neglect it for a length of time, and afterwards reclaim it, according to his caprice.
With wha_ other view than
that of the peace, the safety_ and the advanm_ge qf human
society, does the law of nature ordain that all men should
respect the right of private property in him who makes use
of it ? For the same reasonj therefore, the same law requires
that every_p_ol)rletor who for a long time andwithout
any
just reason neglects his right, should be presumed to have
See Grotiuede Jure Belli et Paeis_ Gent. lib. iv. cap. _ii.---andespeelall_
llb. il. cap. iv.--Puffendorf,Jus Nat. et Wolfius,Jus l_at_partui. cap.vfi.
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-.ntlrely renounced and abandoned it. This is what forms the _o,_ H.
. _it35_Sliffe-_ires_mp_prton
(jurts et de ']_re) o"_
_its abandonment,
cn_v. ,L
a pres_--u_np'_l_n'_'upon*which
another person is legally entitled
to appropriate to himself the thing rio abandoned.
The absolute presumptibfi" _does not here signify a conjecture of the
secret intentions of the proprietor, but a maxim which the
law of nature ordains should he considered as true and invariable,--and this with a view of maintaining peace and order
among men. _uch__pTesumt_tion therefore confirmb a title as
firm and just as that of property itself, and established and
-_i)])orie-d- b]'i]_e sa_ae reasons:
The bona fide possessor,
restl--_hghis title on a presumption of this kind, has, then, a
right which is approved by the law of nature ; and that law,
which requires that the righis of each individual should be
stable and certain, does not allow any man to disturb him in
his possession.
The right of usucaption properly signifies that the bona
fide possessor is not obliged to suffer his right of property to
be &sputcd after a long-continued and peaceable possession
on his part: he proves that right by the very circumstance
of possession, and sets up the plea of prescription in bar to [ 189 ]
the claims of the pretended proprietor.
:Nothing can be more
equitable than this rule. If the claimant were permitted
to prove his property, he might happen to bring proofs
very convincing indeed in appearance, but, in fact, deriving
all their force only from the loss or destruction of some document or deed which would have proved how he had either
lost or transferred his right.
Would it be reasonable that he
should be allowed to call in question the rights of the possessor, when by his own fault he has suffered matters to proteed to such a state that there would be danger of mistaking
the truth ? If it be necessary that one of the two should be
exposed to lose his property, it is just it should be the party
who is in fault.
It is true, that, if the bona fide possessor should discover,
with perfect certainty, that the claimant is the real proprietor, and has never abandoned his right, he is bound in conscience, and by the internal principles of justice, to make
restitution of whatever accession of wealth he has derived
from the property of the claimant.
But this estimation is
not easily made ; and it depends on circumstances./*'
JAsA_rescription cannot be grounded on any bu_ an abso-_ 14.,.w_
lute'or la_fh! presumption, it has no foundation, if the pro-fou,d,t,o=
his rl nt.
xnls
condltmn
_
1or
oramar¥
]arletor has not really neglected ...........g .
sreqmred
implies three particulars : 1, that the proprietor cannot allege prescnpuo_.
an invincible ignorance, either on his own part, or on that of
t-laepersons from whom he derives his right ;--:-2j that he cannot justify his silence by lawful and substantial reasons ;--3,
that he has neglected his right, or kept silence during a considerable number of years : for, the negligence of a few years.

[89

OF USUCAPTION

AND PRESCRIPTION

AMOI_G NATI01_'So

•oox,
being incapable of producing confusion and rendering doubtcHAPxL ful the respective rights of the parties, is not sufficient to
found or authorize a presumption of relinquishment.
It i_
Impossible to determine by the law of nature the number of
years required to found a prescription: this depends on _he
nature of the property disputed, and the circumstances of
,tl_ case. /
143. Im-y'Wbat de have remarked in the preceding section, relates
"em°r'al to. ordinary prescription.
There is anoth-er caIIed imin-emaprescrlpuon..
. .
_?, because it is founded on immemorial possession,--that
is, on a possession, the origin of which is unknown, or so
deeply involved in obscurity, as to allow no possibility of proving whether the possessor has really derived his right from
the original proprietor, or received the possessipn fro_ a_t_her,
This immemorial prescription secures the possessor's right,
__vond the p_wer of recovery: fo, at affords a legal presumption that heis the prop_etor, as long as the adverse party
fails to adduce substantial reasons in support of his claim:
and, indeed, whence could these reasons be derived, since the
origin of the possession is lost in the obscurity of time ? It
ought even to secure the possessor against every pretension
contrary to his right.
What would be the case were it permitted to call in question a right acknowledged time immemorial, when the means of proving it were destroyed by time ?
Immemorial possession, therefore, is an irrefragable title, and
[ 190 ] immemorial prescription admits of no exception: both are
founded on a presumption which the law of nature directs us
to receive as an incontestable trutb_.j
144.
/_[ncases of ordinary prescriptiofi, the same argument canClaimant_ no-'_e ll_ed aga_insCa claimant who alleges just reasons for
legmgre*- his silence, as, the impossibility of speaking, or a well-founded
tonsforhis
fear, &c., because there is then no longer any room for a prelilence.
sumption that he has abandoned his right. It is not his fault
if people have _hought themselves authorized to form such a
presumption ; nor ought he to suffer in consequence : he cannot therefore be debarred the liberty of clearly proving his
property.
This method of defence in bar of prescription has
been often employed against princes whose formidable power
h_ long silenced the feeble victims of their usurpations. /
145. Pro- It is also very evident that we cannot plead prescril_ion
pnetorsuf- in opposition to a proprietor who, being for the present unficiently able to prosecute his right, confines himself to a notification_
showing
that he doesby any token whatever, sufficient to show that it is not his
not meanto intention to abandon it. Protests answer this purpose.
With
abandon his sovereigns it is usual to retain the title and arms of a sov_
ngb_
reignty or a province, as a_n evidence that they do not relinquish their claims to it. /
]46. pre._Every proprietor wl_ expressly commits, or omits, certain
_cription
/acts, which he cannot commit or omit without renouncing his
f_nded oa right, sufficiently indicates by such commission or omission
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tt.at it is not his intention to preserve it, unless, by an express
_o¢_ J_
reservation,
he declare the contrary.
We are undoubtedly
e,Av. x_.
authorized
to consider as true what he sufficmntly manifests the actton_
on occasions where he ought to declare the truth:
conse-of the proquently, we may lawfully presume that he abandons his right ; pr,etor.
and, if he would afterwards
resume it, we can plead prescription in bar to his claim.
/_o_Shown
th_.usueaTtion
a_ld.prescriTti_
are _ 14r. Us,.
unded in the law of nature_ it is easy to prove that they captionann
are e(lu-_a y a part of t]_e°]aW of nations, and ought to take presenpUon
place between different states.
:For, the law of nations is but takephe,
between
hathe law of nature applied to nations in a manner suitable to tlons.
the parties concerned
(Prelim. § 6). And so far is the nature
of the parties from affording them an exemption
in the case,
that 'usucaption
and prescription
are much more necessary
between sovereign states than between
individuals.
Their
quarrels are of much greater consequence
; their disputes are
usually terminated
only by bloody wars; and consequently
the peace and happiness
of mankind
much more powerfully
require that possession on the part of sovereigns should not
be easily disturbed,--and
that, if it has for a considerable
length
of time continued
uncontested,
it should be deemed
just and indisputable.
Were we allowed to recur to antiquity
on every occasion, there are few sovereigns who could enjoy
their rights in securit_v_ and there would be no peace to be
hoped for on earth._
It must howev_
be confessed, that, between nations, the _ 14s Mou
rights of usucaption
and prescription
are often more difficult tween
d_$e_ltha-bein their am)lication,
so far
as they,/ are founded
on a presumD-_
x_
,
.
.
a
_lOn8,
to
tion drawn from long silence.
:Nobody is ignorant how dan-f,,un4 them
gerous it commonly is for a weak state even to hint a claim on a pr_to the possessions
of a powerful
monarch.
In such a case, sumptlve
therefore,
it is not easy to deduce from long silence a legal desem°n'
presumption
of abandonment.
To this we may add, that, as [ 191 ]
the ruler of the society has usually no power to alienate
what belongs to the state, his silence, even though sufficient to
afford a presumption
of abandonment
on his own part, cannot impaw the national
right or that of his successors.
_The
cjuestion then will be, whether
the nation has neglected _o
_h_ly-t-he
oniiss_dn caused by the silence of her ruler, or has
.7"g'dT'_-_'_F_'_St_her
force of l_rescription

15rinciples that establish
the use
between nations.
The tranquillity

and _ 140 Other
of principles

the. i_eoeop_le',
the safer5 of .states, the happiness. .°f tl_e human prescnp-that
enfor_"
r__xto
no'[ a--Tlow that the possessmns, empire, and other tram
rights of nations should remain uncertain,
subject to dispute,
and ever ready to occasion bloody wars.
Between nations,
therefore, it becomes necessary to admit prescription
founded
on length of time as a valid and incontestable
title.
If any
nation has kept silence through fear, and as it were through
\
$85
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_oo_ u I necessity, the loss of her right is a misfortune which she ought
cnA_ I patiently to bear, since she could not avoid it : and why should
she not submit to this as well as to have her towns and provinces taken from her by an unjust conqueror, and to be
forced to cede them to him by treaty ? It is, however, only
in cases of long-continued, undisputed, and uninterrupted
possession, that prescription is established on these grounds,
because it is necessary that affairs should some time or other
be brought to a conclusion, and settled on a firm and soiid
foundation.
But the case is different with a possession of
only a few years' continuance, during which the party whose
rights are invaded may from prudential reasons find it expedient to keep silence, without at the same time affording
room to accuse him of suffering things to become uncertain,
and of renewing quarrels without end.
As to immemorial prescription, what we have said respecting it (§ 143) is sufficient to convince every one that it ought
necessarily to take place between nations.
]50.El- _Usucaption and prescription being so n_ecessary to the tranfe¢_ or the quillity and happiness of human society, it is justly presumed
voluntary that all nations have consented to admit the lawful and realaw of natioa_on th_ssonable use of them, with a view to the general advantage,
,ubject. and even to the private interest of each individual nation.
Prescription of many years' standing, _aswell as _ucaptidn, is, then, established by the voluntary law of n_ations
(Prelim. § 21).
Nay, more, as by virtue of that hw nations are, in all
doubtful cases, supposed to stand on a footing of equal right
in treating with each other (!bid.), prescription, when founded
on long undisputed possession, ought to have its full effect
between nations, without admitting any allegation of the pos[ 192 ] session being unjust, unless the evidence to prove it be very
clear and convincing indeed. For, without such evidence,
every nation is to be considered as a bona fide possessor.
Such is the right that a sovereign state ought to allow to
other states; but to herself she should only allow the use of
the internal and necessary right (Prelim. § 28). It is the
bona fide possessor alone whose prescription will stand the
test of conscience.
151. Law/_Sinee prescription is subject to so many difficulties, it would
of treaties/be very proper that adjoining nations should by treaty adopt
__n °f_ust°msome
rule on this subject, particularly with respect to the
thin
matter, number of years required to found a lawful prescription, since
this latter point cannot in general be determined by the law
¢_ of nature alone. If, in default of treaties, custom has de"'e '_ termined any thing in this matter, the nations between whom
_' _
this custom is in force_ ought to conform to it (Prelim. § 26).
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THE subject of treaties is undoubtedly one of the most ira- t 152. :s_portant that the mutual relations and affairs of nations can t_e of tre,.
present us with. Having but too much reason to be con-tae_'i12a)
vinced of the little dependence that is to be placed on the
natural obligations of bodies politic, and on the reciprocal
duties imposed upon them by humanity,--the
most prudent
nations endeavour to procure by treaties those succours and
advantages which the law of nature would insure to them, if
it were not rendered ineffectual by the pernicious counsels of
a/f_l__sepolicy..
, A treaty, m Latin foedus, is a compact made with a view
to the public welfare by the superior power, either for perp etuiu__pr for a considerable time.
The compacts which h..__Le_
temporary matters for their ob- _ l_z. P_.
__1_
_-_eements, con_/e_]tions, and paetions. They uon_,ag_eeure accomplished by one single act, and not by repeated acts. memo,,or
These compacts are perfected in their execution once for all: con_T.a,,m.
ree2jve a successive execution whose duration equals
that of the treat_'._
c_¢,.. _:: t__a_., , _.,,@
_r4__c_ .\, _r-,
./_
:-)_D]ic _reaties can onl,v be made by the superior powers, _ 154 _y,
bv.sovereigns, who contract in the name of the state.
Thus, whomtre_
conventions, made between sovereigns respecting thelr ownti_s
are
made.
private affairs, and those between a sovereign and a private
person, are not public treaties.
//The sovereign who possesses the full and absolute authority
_as, doubtless, a right to treat in the name of the state he
represents; and his engagements are binding on the whole
nation. But all rulers of states have not a power to make
pubhc treaties by their own authority alone : some are obliged
to take the advice of a senate, or of the representatives of the [ 193 ]
nation.
It is from the fundamental laws of each state that
we must learn where resides the authority that is capable of
contracting with validity in the name of the state.
"ZNotwithstanding our assertion above, that punic treaties
are made only by the superior powers, treaties of that nature
may nevertheless be entered into by princes or communities,
who have a right to contract them, either b_he
concession
£fthe sovereignr.pr by the fundamental laws of thestate, by
l_articular reservations, or by custom.
Thus, the princes and
(124) See m guueral, as to the law 47; and, as to eommerczal treaties m
of natmns respecting treaties, pos_ particular, 53, and 615 to 630 : and see
Book IV. Chap. II. &e., page 432 to each separate treaty, 2 Chltty's Com.
452, 1 Cht ty'a Commercml Law, 38 to Law, p. 183.
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JooKn. free cities of Germany, though dependent on the emperor
chAP.xn and the empire, have the right of forming alliances with foreign
powers.
The constitutions of the empire give them, in this
as m many other respects, the rights of sovereignty.
Some
cities of Switzerland, though subject to a prince, have made
alliances with the cantons: the permission or toleration of
the sovereign has given birth to such treaties, and long custom
ha_ established the right to contract them.
155.Whe-/As a state that has put herself under the protection of anther
a state/other, has not on that account forfeited her character of soveundel
protectio,_may reignty (Book I. § 192), she may make treaties and contract
maketre_- alliances, unless she has, in the treaty of protection, expressly
tle_
renounced that right.
But she continues for ever after bound
by this treaty of protection, so that she cannot enter into any
engagements contrary to it,--that
is to say, engagements
which violate the express conditions of the protection, or that
are in their own nature repugnant to every treaty of protection.
Thus, the protected state cannot promise assistance to
th_cnemies of her protector, nor grant them a passage.
l_e, Ires- ,_overeigns treat with each other through the medium of
he_con_igents or proxms who are invested with sufficient powers for
¢lua_d
the purpose, and are commonly called plenipotentiaries.
To
proxies by
orple._pote_, their office we may apply all the rules of natural law which
t_e_.
respect things done by commission. The rights of the proxy
are determined by the instructions that are given him: he
must not deviate from them; but every promise which he
makes in the terms of his commission, and within the extent
of his powers, is binding on his constituent.
At present, in order to avoid all danger and difficulty,
princes reserve to themselves the power of ratifying what has
been concluded upon in their name by their ministers.
The
plenipotentiary commission is but a procuration curn libera.
If this commission were to have its full effect, they could not
be too circumspect in giving it. But, as princes cannot otherwise than by force of arms be compelled to fulfil their engagements, it is customary to place no dependence on their treaties,
till they have agreed to and ratified them. Thus, as every
agreement made by the minister remains invalid till sanctioned
by the prince's ratification, there is less danger in vesting him
with unlimited powers. But, before a prince can honourably
[ 194 ] refuse to ratify a compact made in virtue of such plenipotentiary commission, he should be able to allege strong and substantial reasons, and, in particular, to.prove that his minister
has deviated from his instructions:/
15_. vaA treaty _.y_lid if.th_r_¢ _be _o defr,.cA_hLttm-maaner in
lldityof
which it has been concluded: and for lh_purpose
nothing
tre_t_e_, more can be requbed than a sufficient power in the contract-_
ing parties, and their mutual consent s___ed.
-/
| la8. In- " Aa _n_ry eannbt_ then, render a t_
He _vha
j_'doe8 /'enters into en-gage-na-en_oWg_-Cc_r_ully to weigh every thing
/
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before he concludes them; he may do _hat lie |)lease_ _ith BOOK
_.
his own property, forego his rights, and rcnounce hi., advan- en _,, .-.i:
rages, as he thinks proper; the acccptor is not obtig,,d to lll-,ot render
quire into his motives, and to estimate their due weight, if _ c them_o,,1
might recede from a treaty because we found ourseb es injm ed
hy it, there would be no stability in the contracts of nations.
Ciwl laws may set bounds to iniury , and determine _hat degree of it shall be capable of invahdating a contract. But sovereigns are subject to no superior judge. Itow shall they be able
to. prove the injury to each other's _atisfaction ? _Vho shall
determine the degree of it sufficient to invahdate a treaty ?
The peace and happiness of nations manifestly require that
their treaties should not depend on so vague and dangerous a
plea of invalidlty_/
._
sovereign nevertheless is in conscience bound to pay a 9159. Dut_
re_a.rd to eqmty, and to observe it as much as possible in all ofnauon_,,
his treaties.
And, if it happens that a treaty which he has th_re_Vect.
concluded with upright in_cntions, and without perceiving any
unfairness in it, should eventually prove disa(h'antageous to
an ally, nothing can be more honourable, morc praiseworthy,
more conformable to the reciprocal duties of natmns, than to
relax the terms of ,_uch treaty as far as lie can do it consistently with his duty tu himself, and without exposing h,_mself
to danger, or incurring a considerable los_.lf
/_hough
a simple injury, or some disadvantage in a treaty, § 160. Nul.
"be not sufficient to invalidate it, the ease is not the same with hty of treathose inconveniences that would lead to the ruin of the nation, t,es_qncb.
are pernlSince, in the formation of every treaty, the contracting parties e,ou_tothe
must be vested with sufficient powers for the purpose_ a treaty state.
[)ernicious
to the state is null, and not at all obhgatory, as no [ 195 i
conductor of a nation has the power to enter into engagemerits tg_d_osuch things as arc capable of destroying the state,
for whose safety the government is intrusted to him. The
n_a_t---_1o--n
it_self,;l_-cl_ng,
n ecessarilJ obliged, to t,errorm every tl_ing
re cj2ired for its preservation and safetiy (Book I. § 16, &c.),
cannot enter into engagemenig ebntrary to its indispensable
"oNT"g_ilons:-jC_n_';Le year 1506, the states-general of the
_:5_g'3lS"m-dt_France,assembled at Tours, engaged Louis XII.
to break the treaty he had concluded with the emperor Maximilian and the archduke Philip, his son, because that treaty
was pernicious to the kingdom.
They also decided that
neither the treaty, nor the oath that had accompanied it,
could be binding on the king, who had no right to alienate
the property of the crown.* We have treated of this latter
source of invalidity in the twenty-first chapter of Book I.
//For the same reason_the
want of sufficient p.p_iers_a§ _6L Nub '
&r_ed
for an u_ust or dishonest purpose is abso- hty oftreamade '
!utel_null and void, ZLnoi_o_-aving-a
right to engage to do tins
foranunju_
87

* See the French hmtorians.
Z
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Boo_ HJ f There is nothing to prevent a sovereign from er, ter!pg into
cKAP xn engagements
of the same nature with two or inore nations, if
166. How he be able to fulfil those several engagements
to his different
t;¢atms may allies at the same time.
For instance, a commercial
treaty
beconcludh:lwith
one ....
nation does not deprive us of the liberty of afterwards
with several
natmns with contracting
similar engagements
with other states, unless we
tile same
have, in the former trea(y, bound ourselves by a promise not
_w.
to grant the same advantages
to any other nation.
We may
in the same manner promise to assist two different allies with
troops, if we are able to furmsh them, or if there is no probability that both will have occasion for them at the santo time.
§167. The
If nevertheless
the contrary
happens,
the more ancient
more anally is entitled to a preference : for, the engagement
was pure
¢mnt
allyto a and absolute
with respect to him ; whereas we could no_ conenutled
preference, tract with the more recent ally, without a reservation
of the
rights of the former.
Such reservation
is founded in justice,
and is tacitly understood,
even if' not expressly made. /
§16s. we
"The justice
of the cause is another
ground
of pretCerence
owe no astwo allies.
We ought even to refuse assistance to
slstanee
111 between
n unjust the one whose cause is unjust, whether he be at war with one
war.
of our allies, or with another
state:
to assist him on such
occasion, would in the event be the same thing as if we had
contr'_cted an alliance for an unjust purpose;
which we are
not allowed to do (§ 161).
No one can be validly engaged
_"
to support injustice.
/
§169. Go- /(_rotius
divides 4reaties
into two general
classes,--first,
neralofdlvltrea- fhose which turn merely on things to which the parties were
_mn
- already
bound
by the law of nature,--secondly,
those by
which they enter into further
engagements.*
By the former
1. Those
right to things to which we before had
that
relate we , acquire• a perfect
o .
. omv• an amperiec_ right, so that we may thenceforward
deto lnmgs
a_ready due mand as our due what before we could only request as an
by the law Office of humanity.
Such treaties became very necessary beaf nature, tween the nations of antiquity,
whg, as we have already observed, did not think themselves
bound to any duty towards
people who were not in the number of their allies.
They
are useful even between the most polished nations, in order
the better to secure the succours they may expect,--to
determitre the measure and degree of those succours, and to show
on what they have to depend,--to
regulate
what cannot in
general
be determined
by the law of nature,r-and
thus to
obviate all difficulties, by providing against the various interpretations
of that law.
Finally, as no nation possesses inexhaustible
means of assistance, it is prudent to secure to ourselves a peculiar right to that assistance
which cannot be
granted to all the world.
o_9__this first class belong all simple treaties of peace and
friendship, w_-_n-t]ae -engagements_w'hicl{ we there]_y contracz
• De Jure Belh et Pacis, lib.ii. cap. xv. § 5
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BOOK_I. things contrary
to the law of nature.
Thus, an offen._ive
C_Ae. Xm alliance, made for the purpose
of plundering
a nation from
or dishonest whom no injury has been received, may or rather ought to be
purpose,
bro_ken..
§ 162.WheIt is asked, whether it be allowable to contract an alliance
Lheran alli-,with a nation that does not profess the true religion, and
annemay
" '"
treaties made with the enemies of the faith are valid.
contractedbe wnemer
with tho_e
Grotius has treated this subject at large :* and the discussion
who do not might
have been necessary
at a time when party-rage
still
profess the obscured those principles
which it had long caused to be fortrue tellgotten ; but we may venture to believe that it would be super.
_ioa.
fluous in the present age.
The law of nature alone regp]at: 3
the treaties of nations:
the'_(lifference
of re_g_on-Ts-ff tt_ing
-_soiu-teJy-f0re:gri
to them.
Different people treat with each
other in quality of men, and not under the character of Christians, or of Mohammedans.
Their common safety requires that
they should be capable of treating with each other, and of
treating
with security.
Any religion that should in this case
clash with the law of nature, would_ on the very face of it,
wear the stamp of reprobation,
and could not pretend to derive
its origin from the great Author of nature, who is ever steady_
ever consistent
with himself'.
But, if the maxims of a religion
tend to establish
it by violence, and to oppress all those who
will not embrace it, the law of nature forbids us to favour
that religion,
or to contract
any unnecessary
alliances
with
]: 196 ] its inhuman
followers, and _he common safety of mankind
invites them rather to enter into an alliance against
such a
peopte,--to
repress such outrageous
fanatics, who disturb the
public repose and threaten all nations._'§ 163. Obl'. ,_t is a settled point in natural law,/that
he who has made
_ation of
'_
•
_ .........
_; rv"
,,Uj_romlse to any one has conferred upon him a r_it
to
aT_ties
:reqmre the thing
promlsed,_and,
consequently,
that the
• " ]dreach of a perfect promise is a violation of another p_n
s
• _g_
and as evidently an act of injustice
as it wotildlSe
to
rob a man of his property.
_he_t_qui_
the h_p_hxc_*,
the security_ of the human rac% wholl_ d_ice,--_n the-o-b-J_-_t_on of"_ailng- aregard
tO-_-thcrs.
_-_respec(w3n_ci:_0t,]aers
pay to our rights of-dbfiiain-ancl
property
constitutes
the security of our actual possessions ;
the faith of promises is our security for things that cannot
be delivered
or executed
upon the spot.
There would no
longer
be any security,
no longer any commeme
between
mankind,
if they did not think themselves
obliged to keep
faith with each other, and to perform
their promises.
T___hia
" obli_gation is_ then: as necessary as it is natural and indubitab-In,between
nations that live together
in a state i)f_na_ure,
_ and acknowledge
no superior
upon earth_ to maintain
order
_antt peace in their society,
l_ationsz_therefore
7 and their con* De Jure Belli et Pacis lib. ii. cap. xv. § 8, et seq.
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ductors, _u_h_ inviolably to observe
" promises and their
_ooK 11.
_reaues.
'J.'als great truth, though too often neglected
in cuAe___:,
x_L
practice, is generally
acknowledged
by all nations :* the reproach of perfidy is esteemed
by sovereigns a most atrocious
affront
yet he who does not observe a treaty is certainly
perfidious, since he violates his faith.
On the contrary,
nothing adds so great a glory to a prince, and to the nation he
governs, as the reputation
of an inviolable fidelity in the performance of promises.
By such honourable conduct, as much
or even more than by her valour, the Swiss nation has rendered
herself
respectable
throughout
Europe,
and is deservedly courted by the greatest
monarchs who intrust their
personal safety to a body-guard
of her citizens.
The parliament of England
has more than once thanked the king for
his fidelity and zeal in succouring
the allies of his crown.
This national
magnanimity
is the source of immortal glory;
it presents a firm basis on which nations may build their confidence;
and thus it becomes an unfailing
source of power
and
splendour.
/'As
the engagements
of a treaty impose on the one hand a i 1_4 Tha
-'perfect obligation,
they produce on the other a perfect right, violation of
The breach of a treaty is therefore
a violation of the perfect a treaty is
right of the party with whom we have contracted
; and this an act ofi,
lS an act of injustice against l_i_a./""
jusu_.
"1_ sovereign
alread2_ bound b_a treaty cannot enter into
otheer-s- con_rar_t0"the
"'tlrst. 'The
th_ngs respecting
which
l_e]_as'_ente_:e_ in'to engagements
are no longer at his disposal
If it happens that a posterior treaty be found, in any parr1,
cular point, to clash with one of more ancient date, the new
treaty is null and void with respect to that point, inasmuch as
it tends to dispose of a thing that is no longer in the power of
him who appears to dispose of it.
(We are here to be understood as speaking
of treaties
made with different powers.)
If the prior treaty is kept secret, it would be an act of consummate perfidy to conclude a contrary
one, which may bo
rendered
void whenever occasion serves.
:Nay, even to enter
into engagements,
which, from the eventual
turn of affairs,
may chance at a future day to militate
against the secret
treaty, and from that very circumstance
to prove ineffectual
and nugatory,
is by no means justifiable,
unless we have the
a.bilit.y to make ample compensation
to our new ally: otherwise It would be pract£sing a deception on him, to promise him
a thing without informing him that cases may possibly occur
which will not allow us to substantiate
our promise
The all
thu_eceived
is undoubtedly at liberty to renounce the treaty :
but,_f "_e_o_sei'-r_'_er_5-hff!iii_tS_it;iti_.mhSI_66d
respecT_5-aII:t_:_i_t:h=at=i_5_h_-c]h=shwithihe_pr_ortreatiy

§ 165.Trea.
ties cannot

be made
contrary
to
those aJreadv existing.
"

w_th [ 197 ]
/"

+ _4ohammed warmly recommend- treaties.----()ekley'sHistory of the $;ed _ hi_ disciples the observance of race_, vol.i.
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make no addition to those duties that men owe to each other Book u
aS brethren and as members of tile human society : such are cnAr.xu.
assistance
and oTh_ces
that arepassage,
due by &c.
virtue of such 5 170. cot/_i_e the
treatms
that permit
commerce,
"a treaty should on any occasion prove incompatible with the hmonof
daties a nation owes to herself, or witil what ttle sovereign
the_etrea.
tm_ with
tho
owes to his own nation, the case is tacitly and necessanlY duues we
excepted in the treaty.
For, neither the nation nor the oweto oursovereign could enter into an engagement to neglect the care sebes.
of their own safety, or the safety of the state, in ord'cr to
contribute to that of their ally• If the sovereign, in order
to preserve his own nation, has occasion for the things he
has promised in the treaty,_if,
for instance, he has engaged
to furnish corn, and in a time of dearth he has scarcely sufficient for the subsistence of his subjects, he ought without
hesitation to give a preference to his own nation; for, it is
only so far as he has it in his power to give assistance to a
foreign nation, that he naturally owes such assistance; and
it was upon that footing Mone that lie could promise it m a
treaty.
Now, it is not in his power to deprive his own nation
of the means of subsistence m order to assist another nation
at their expense. __N_r,r,
essitv here forms an exception, and he
d_s not violate the treaty, Deeause he cannot fulfil it.
-_
-17The treaties b-_'_'-]i__i)'i_);
agree not to do _ny evil _ 171.Treato an ally, to abstain_ with respect to him, fi'om all harm, tmslnwhich
offence, and injury, are not necessary, and produce no new we
barely
promise to
right, since every individual already possesses a perfect natu- ao ,om
ral right to be exempt from harm', in3ury, and real offence, jury.
Such treaties, however, become very useful, and accidentally
necessary, among those barbarous nations who think they
have a right to act as they please towards foreigners.
They
are not wholly useless with nations less savage, who, without
so far divesting themselves of humanity, entertain a much
less powerful sense of a natural obligation, than of one winch
they have themselves contracted by solemn _ngagements:
and would to God that this manner of thinking were entirely
confined to barbarians!
We see too fi'equent effects of it
among those who boast of a perfection much superior to the
law of nature.
But the imputation of perfidy is prejudicial
to the rulers of nations, and thus becomes formidable even to
those who are little solicitous to merit the appellation of virtuous men, and who feel no scruple in silencing the reprpaches of conscience./
/_Tr_atie_hjch
we co"ntract engagements that were not _172.l'r_
/ Imposed on us bY i_Iie
law of"nature Z are e_ther equal or un- t,_
_on"
....
eernmg
_-al
treaties are those in which the contracting parties tai:mngstthnaat
promise t-th_ same things, or things that are equivalent, or, tur_nydue.
finally, things that are equitably proportioned, so that the Equal
condition of the parties is equal. Such is_ for example, a Wreatae_
m _
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_ooK u. defensive alliance, in which the parties reciprocally stipulat_
c_. rIL for the same succours.
Such is an offensive alliance, i_
[ 199 ] which it is agreed that each of the allies shall furnish the
same number of vessels,
the same number of troops, of
cavalry and infantry,
or an equivalent
in vessels, in troops,
m artillery,
or in money.
Such is also a league in _hieh
the quota of each of the allies is regulated in proportion
to
the interest he takes or may have in the design of the league.
Thus, the emperor and the king of England, in order to induce'the
states-general
of the United Provinces to accede to
the treaty of ¥ienna
of the 16th of March, 1731, consented
that the republic should only promise to her allies the assistance of four thousand foot and a thousand horse, though they
engaged, in case of an attack upon the republic, to furnish
her, each, with eight thousand foot and four thousand horse.
We are also to place in the class of equal treaties those which
stipulate that the allies shall consider themselves as embalkcd
in a common cause, and shall act wit_ aTI their strength.
:Notwithstanding
a real inequality
in their Strength,-they
are
nevertheless
willing in this instance to consider it as equal.
E!tual treaties may be subdivided into as _es
as
there are of different transactions
between sovereigns.
Thus,
they treat of the conditions
of commerce,
of their mutual
defence, of associations
in war, of reciprocally
granting
each
other a passage, or refusing it to the enemms of their ally ;
they engage not to build fortresses in certain places, _:c. _ut
it would be needless to enter into these particulars
: gencrals
are_sufficient,
and are easily applied to particular
cases.
_
§ 17_. Oh- / "ations being no less obliged than individuals
to _ay a
hgation of _/_egard to equity, they ought, as much as tmssible, to prepreserving
When, therefoi_e, the parties
equahty in serve equality m their treaties.
treaties,
are able reciprocally
toafford
each other equal advantages,
the law of nature requires that their treaties should be equal,
unless there exist some particular
reason for deviating from
that equahty.,--such,
for instance, as gratitude
for a former
benefit,--the
hope of gaining the inwolable
attachment
of a
nation,--some
private motive, which renders one of the contracting
parties particularly
anxious to have the treaty concluded, &c. l_'ay, viewing the transactmn
in its proper point
of light, the consideration
of that particular
reason restores
to the treaty that equality which seems to be destroyed by
the difference of the things promised.
:I see those pretended
great pohticians
smile, who employ
all their subtilty in circumventing
those with whom they treat_
and in so managing
the conditions of the treaty, that all the
advantages
shall accrue to their masters.
Far from blushing
at a conduct so contrary to equity, to rectitude
and natural
honesty, they glory in it, and think themselves entitled to the
appellation
of able negotiators.
How long shall we continue
to see men in public characters
take a pride in practices that
_aA
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would disgrace a private individual ? TILe private marl, if he s,,o, n.
is void of conscience, laughs also at the rules of morality and ctl._r x,.
justice ; but he laughs in secret : it would be dangerou_ aml
prejudicial to him to make a public mockery of them. Men [ 200 ]
in power more openly sacrifice honour and honesty to present
advantage: but, fortunately for mankind, it often happens
that such seeming advantage proves fatal to them; and even
between sovereigns, candour and rectitude are found to be
the safest policy. All the subulties, all the tergiversauons
of a famous minister, on the occasion of a treaty in which
Spain was deeply interested, turned at length to his own
confusion, and to the detriment of his master; while England, by her good faith and generosity to her allies, gained
immense credit, aaid rose to the tnghest pitch of influence
and respectability1
:/When people speak of equal treaties, they have commonly § t74. D_fin their minds a double idea of equality, viz. equality in the ference beengagements, and equality in the diguity of the contracting tweenequa
palties.
It becomes therefore necessary to remove all ambi- treaties
and
equM alhguity ; and for that purpose, we may make a distinction be- ances
tt_-een e_ual treaties and _qual allia_wes. _l
treat_ are
ose in which there is an equality in file promises _made,._s
we have above explained(§ 172); and equal alliances, those
m which equal treats wnh equal, making n5 _iT6 enccm the
dignity of the contracting parties, or, at least, admitting no too
glanng superiority, but merely a pre-eminence of honour and
rank. Thus kings trcat_'wlth the emperor on a footing of
equality, though they do not hesitate to _llow him pi ecedency ;
thus great republics treat with kings on the same footing,
notwithstan:ting the pre-eminence _hich the former now-adays yield to the latter.
Thus all true sovereigns ought to
treat with the most powerful monarch, since they are as really
sovereigns, and as independent as himselL (See § 37 of this
b_equal treaties are those in which the allies do not reel-§ 17_. L'aprocally promise to each other the same things, or things_ual t_equivalent
; and
an alliance is unequa?when
it makes
a" diffe_
'ue-"ann u_
.......
•
•
•
--" equal alhence in t_e d_gmty of the contracting parties. It lS true, that _,,_e,.
most commonly an unequal treaty will be at the same time an
unequal alliance ; as great potentates are seldom accustomed
to give or to promise more than is given or promised to them,
unless such concessions be fully compensated in the article of
honour and glory ; and, on the other hand, a weak state does
not submit to burdensome conditions without being obhged
also _o acknowledge the superiority of her ally.
.j_..u.ae_u_l_tr_a_es
that are at the same time unequal
_/M]__o
elasses,_e
first ¢0n_isting of
_t-hose where the_u_Xt_pre_ls
o_ the side._oft]te more considerable powers--the second comprehending treaties where
ine_ua_lity'is on t]_eside of the i-_erior 2)o_wer.
..........

,,"
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8o._ n. /" Treaties of the former class, without attributing
to the more
cn^P. x_i/powerful
of tl_e contracting
parties any right over the weaker,
simply allow him a superiority
of honours and respect.
We
have treated of this in Book I. § 5.
Frequently
a great monarch, wishing to engage a weaker state in his interest, offers
[ 20] J her advantageous
conditions,--promises
her gratuitous
succours, or grcater
than he stipulates
for himself:
but a_ the
same time he claims a superiority
of dlgnity_ and requires respect from his ally. "-It is this last particular which renders
t]te allia_lcc u_e_lual : and to this circumstance
we must atten"_l_-ely-advert ; for, witl_ alliances of this nature we are not to
confound those m which the parties treat oil a footing of equality, though the more powerful
of the allies, for particular
reasons, gives more than he receives, proltkises his assistance
gratis, without reqmring gratmtous
assistance in his turn, or
promises more considerable
succours, or even the assistance
of all his forces :--here
the alliance is equal, but the treaty
is unequal, unless indeed we may be allowed to say, that, as
the party who makes the greater
concessions
has a greater
interest
in cone, hiding the treaty, this consideration
restores
the equaht_hus,
at a time when France found herself embarrassed
m a momentous
war with the house of Austria,
and the cardinal
de Richelieu
wished to humble that formidable power, he, like an able minister, concluded
a treaty
_vith Gustavus Adolphus, in which all the advantage
appeared
to be on the side of Sweden.
From a bare consideration
of
_he stipulations
of that treaty, it would have been pronounced
an unequal one; but the advantages
which France derived
from it, amply compensated
for that inettuality.
The allmnce
of France with the Swiss, if we regard the stipulations
alone,
is an unequal treaty ; but the valour of the Swiss troops has
long since counterbalanced
that inequality;
and the difference in the interests
and wants of the parties
serves still
further
to preserve the equilibrium.
France,
often involved
in bloody wars, has received essentml services from the Swiss :
the Helvetic body, void of ambition, and untainted
with the
spirit of conquest, may live in peace with the whole world;
they have nothing to fear, since they have feelingly convinced
the ambitious, that the love of liberty gives the nation sufficient strength
to defend her frontiers.
This alliance may at
certain times have appeared unequal :---our forefathers*
paid
little attention
to ceremony :_but,
in reality, and especially
since the absolute independence
of the Swiss is acknowledged
by the empire itself, the alliance is certainly equal, although
the Helvetic
body do not hesitate
to yield to the king of
France all that pre-eminence
which the established
usage of
modern Europe
attributes
to crowned heads, and especially
to great monarchs.
* The authorwas a native of Switzerland.
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Treaties in which tl_e inequalit!/ prevails on t)te side of the B,,,,K _
inferior power--that
is to say. those which impose on the chap x..
weaker party more extensive obligations or greater burdens,
or bind him down to oppressive or disagreeabh,
conditions,these unequal treaties, I say, are always at the same time
unequal alliances;
for, the weaker party
never submits to
burdensome
conditions,
without being obliged also to acknowledge the superiority
of his ally.
'£he_e etraditions are commonly imposed by the conqueror, or dictated
by necessity,
[ 20:_ ]
whfch obliges a weak state to seek the protection
or as_lstance of another
more powerful;
and by this very step, tile
weaker
state acknowledges
her own inferiority.
Besides,
tMs forced inequality in a treaty of alliance i, a disparagement to her, and lowers her dignity, at the same time that it
exalts that of her more powerful ally.
Sometimes also, the
weaker state not being in a condition to promise the same succours as the more powerful one. it becomes necessary that site
should compensate
t'or her inability in this point, by engagements which degrade her below her ally, and often even subject her, m various respects, to his will.
Of this kind are all
those treaties in which the weaker party alone engages not
to make war without the consent of her more powerful al]y,_
to have the same friends and the same enemies with him,_
to support
and respect his <tignity,--to
have no fortresses in
certain
places,--not
to trade or raise soldiers in certain fl-ee
countries,_to
deliver up her vessels of war, and not to build
others, as was the case of the Carthaginians
when treating
with their Roman conquerors,_to
keep up only a certain
number of troops, &c._
.These unequal att'i-anees are subdivided
into two kinds ;
they e[tf_er o__pa[r-t_e sove_-(.qnty, or th_ do net.
We have
shghtly touehe-do_l-tf_]s_in]_o_bk
I. C'-h_-I. and XVI.
The sovere_gnt_ subsists entire and unimpaired
when none
of its eQnstitug_nt xigkt_ are transferred
to the superior ally,
or rgn_ed
, as to the exertion of them, dependent
on his
will.
But the sovereignty
is impaired when any of its rights
aYe'-ceded to an ally: or even if the use of them be merely
rendered
aleph@dent on the will of that ally.
For example,
th_e"_-iea-ty--doe-s:no(°impair
the sovereign_v,
if tile weaker
state only promises not to attack a certain nation without the
consent of her ally.
By such an engagement
she neither
divests herself of her right, nor subjects the exertion of it to
another's
will; she only consents
to a restriction
in favour
of her ally: and thus she incurs no greater
diminution
of
liberty than is incurred
by promises
of every kind.
Such
reservations
are every day stipulated
in alliances
that are
perfectly
equal.
But, if either of the contracting
parties
engages not to make war against any one whatsoever
without
the consent or permission of an _lly who on his side does not
make the same promise, the former contracts an unequal alli38
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_ooa ix ance, with diminution
of sovereignty;
for he deprives him
cs^e. xax. self of one of the most important
branches of the sovereign
power, or renders the exertion
of it dependent
on another's
will./('The
Carthaginians
having, in the treaty that terminated the second Punic war, promised
not to make war on
any state without the consent of the Roman people, were
thenceforward,
and for that reason, considered as dependent
on the Romans.
§ 176. How
When a nation is forced to submit to the will of a superior
an
her former treaties, if tile
_th aH_ance
&ml- power, she may lawfully renounce
nuuon of party with whom she is obliged to enter into an alliance
reso_eretgnty qmres it of her.
As she then loses a part of her sovereignty,
ma) annul her ancient treaties fall to the ground together with the power
preceding
that had concluded them.
This is a necessity that cannot be
treaties,
imputed to her as a crime : and since she would have a right
[ 203 ] to place herself in a state of absolute
subjection,
and to renounce her own sovereign, if she found such measures necessary ior her preservauoh,--by
a much stronger
reason, she
has a right, under the same necessity, to abandon
her allies.
:But a generous people will exhaust every resource before they
will submit to terms so severe and so humiliatmg;./
§ 177. We
In general, as every nataon ought to be jeatous _A[2terglory,
ought
careful of maintaining
her dignity, and preserving
her
indeIt'_old asto
......
much as
j?exadence, nothing short of the last extremity,
or motives the
possible
most weighty and substantmt,
ought ever to induce a people
making un- to contract an unequal alliance.
This observation
is particuequal alh- larly meant to apply to treaues where the inequality
prevails
antes,
on the side of the weaker ally, and still more particularly
to
those unequal alliances that degrade
the sovereignty.
)fen
of courage and spirit will accept such treaties from no other
hands but those of imperious necessity.
•
§ 178. Mu:Notwithstanding
every argument
w_ch selfish policy may
tual
dutms suggest to the contrary, we must either pronounce
sovereigns
of nations
respectto be absolutely
emancipated
from all subjection
to the law
to unequal of nature, or agree that it is not lawful for them, without
_ihanee_. just reasons, to compel weaker states to sacrifice their dignity, much loss their liberty, by unequal alliances.
:Natifns
owe to each other the same assistance,
the same respect, the
same friendship,
as individuals
living in a state of nature.
:Far from seeking to humble a weaker neighbour,
and to despoil her of her most valuable advantages,
they will respect
and maintain her dignity and her liberty, if they are inspired
by virtue more than by pride--ff
they are actuated by principles of honour more than by the meaner views of sordid
interest--nay,
if they have but sufficient discernment
to distinguish their real interests.
_._0thing more firmly _cures
the power of a great monarch than his attentlon
and respect
to all other sovereigns.
The more cautious he is _0 avoid
offending his weaker brethren,
the greater esteem he testifies
for them_ the more will they revere him in turn;
they feel
298
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an affection for a power whose superiority
over them is dis. uoo_ n.
ph, yed only by the conferring
of favours : they cling to such CHAPral.
a monarch
as their prop and support;
and he becomes
the arbiter
of nations.
Had his demeanour
been stamped
with arrogance,
he would have been the object
of their
jealousy
and fear, and might perhaps
have one day sunk
under their united efforts, j _
//But, as the weaker party ought, in his necessity, to accept _ 179. h_
/with gratitude
the assistance
of the more powerful, and not alhan(e_
to refuse him such honours and respect
as are flattering to _hcre
the
mequahty
the person who receives them, without degrading
him byes on tile
whom they are rendered ; so, on the other hand, nothing is s_d_._
of the
more conformable
to the law of nature ttian a generous grant mor_.pewof assistance
from the more powerful state, unaccompanied
eriul party,
by any demand of a return,
or, at least, of an equivalent.
And in this instance also, there exists an inseparable
connec- [ 204 ]
tion between interest
and duty.
Sound pohcy holds out a
caution to a powerful nation not to suffer the lesser states in
her neighbourhood
to be oppressed.
If she abandon them to
the ambition of a conqueror,
he will soon become formidable
to herself.
Accordingly,
sovereigns,
who are in general sufficiently attentive to their own interests,
seldom fail to reduce
this maxim to practice.
Hence those alliances,
sometimes
against
the house of Austria,
sometimes
against
its rival,
according as the power of the one or the other preponderates.
Hence that balance of power, the object of perpetual
negotiatmns and wars /"
%_hen a weak and poor nation has occasion for assistance
of another
kind--when
she is at_hcted b__ famine--we
have
seen (§ 5), that those natmns who have provisions ought to
supply her at a fair price.
It were noble and generous
to
furnish them at an under price, or to make her a present of
them_ if she be incapable of paying
their value.
To oblige
her to purchase them by an unequal alliance, and especially
at the expense
of her liberty--to
treat her as Joseph formerly lireated the Egyptians_would
be a cruelty almost as
di:eadful as suffering her to perish with famine.
:But timre are cases where the inequality
of treaties
and§ is0. Ho_
alliances,
dictated by some particular
reasons, is not contrary
mequahty
c_
_
.'_ of treaties
to equity, nor, consequently,
to the law of nature.
__uen, m and alhaageneral _ are all those cases in which the duties that a nation ces maybe
owes to herself_ or those which she owes to other nations, pre- conformab|_
scr_ibe t_oher a departure from the line of equality.
If, for to the law
instance, a weak state attempts, without necessity,
to erect a of nature.
fortress, which she is incapable of defending, in a place where
it might become very dangerous
to her neighbour
if ever it
should fall into the hands of a powerful
enemy, that neighbour may oppose the construction
of the fortress ; and, if he
does not find it convenient to pay the'lesser
state a compennation for complying
with his desire, he may force her com_99
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zool n. pliance, by threatening to block up the roads and avenues of
©H,P Xll. communication, to prohibit all intercourse between the two
nations, to build fortresses, or to keep an army on the fron
tier, to consider that little state in a suspicious light, &c. He
thus indeed imposes aJ unequal condition ; but his conduct is
.i_thorized by the care oT his own safety.
In the same manner he may oppose £1_eforming of a highwav_ that would open
to an enemy an entrance into his state. War might furnish
us with a multitude of other examples.
But rights of this
nature are frequently abused; and it requires no less mode.
ration than prudence to avoid turning them into oppression.
Sometimes those duties to which other nations have a
claim, recommend and authorize inequality in a contrary
sense, without affording any ground of imputation against a
sovereign, of having neglected the duty which he owes to
himself or to his people.
Thus, gratitude--the
desire of
showing his deep sense of a favour received--may
induce a
generous sovereign to enter into an alliance with joy, and to
[" 205 ] giv_ in the treaty more than he receives;/§ 181. IneIt is also consistent with justice to impose the conditions
quahtylm- of an unequal treaty, or even an unequal alliance, by way
posedby of Denaltv, m order to punish an unjust aggressor, and renway oi pun-_ ",
._
.,
,
._ ....
_.'.
_shment. (ler mm zrrcapatJle o_ easily injuring us tor the t_me to come.
Such was the treaty to which the elder Scipio Africanus forced
the Carthaginians to submit, after he had defeated Hannibal.
The conqueror often dictates such terms: and his conduct in
this iustance is no violation of the laws of justice or equity,
provided he do not transgress the bounds of moderation,
after he has been crowned with success in a just and necessary war:./
§ 182. Other
The different treaties of protection--those
by which a state
kinds of
renders itself tributary or feudatory to another--form
so
whtch we
different
kinds
of
unequal
alliances.
But
we
shall
not
havespokenmany
elsewhere,
repeat here what we have said respecting them in Book I.
Chap. I. and XVI.
§ 183. PerBy another general division of treaties or alliances, they
tonal and are distinguished into personal and real: the former are those
re.a] treatletl,that relate to the persons of the contracting
parties_ and are
confined and in a manner attached to them. 'Real alliances
relate only to the matters in negotiation between the contracting parties, and are wholly independent of their persons. A_ersonal alliance expires with him who contracted it.
A r_eaf alli'ance attaches to the body oT't't_'s_ate_ and subsists as long as the state, unless the period of its dtu:_tion
has been limited.
_
It is of considerable importance not to confound these two
sorts of alliances.
Accordingly, sovereigns are at present
accustomed to express themselves in their treaties in such a
manner as to leave no uncertainty in this respect: and th_s
is doubtless the best and safest method.
In default of this
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precaution,
the very subject of the treaty, or the expressions
_OOKH
in which it is couched, may furnish a clue to discover whether c.A_. xH.
it be real o1"personal.
On this head we shall lay down some
general rules.
//In the first_pllac_e we are not to conclude that a treaty is § is4.
/a personal one from the bare circumstance
of its naming the .Naming tho
contracting
sovereigns:
for, the name of the reigning
sore-¢ontractmg
reign is often inserted
with the sole vmw of showing with partwh
m
the treaty
whom the treaty has been concluded, without meaning thereby doe_not
to intimate
that it has been made with himself personally, rendcr It
This is an observation
of the clvlhans Pedius and Ulpia11,* personal.
repeated by all writers who have treated of these subjects.
_//Every
alliance made by a republic is m its own nature real, § is5. A_
Xor it relates 2nl.ytooothe body of the state. When a free pco- all_a_ce
ple,_-a_popular state, or an aris-t_ocratical republic, concludes a mad_
byisa
repubhc
treaty, it is the state herself that contracts ; and her engage- r,._l.
ments do not depend on the lives of those who were only the [- 206 ]
instruments
in ibrming them: the members of the people, or
of the governing body, change and succeed each other ; but
the state still continues the same.
_Jince, therefore,
such a treaty directly relates to the body
the state, it subsists, though the form of the republic should
happen to be changed--even
though it should be transformed
into a monarchy.
For, the state and the nation are st_lt the
same, notwithstanding
every change that may take place m
the form of the government;
and the treaty concluded with
the nation remains in force as long as the nation exists.
But
it is mamfest that all treaties relating to the form of government are exceptions
to this rule.
Thus two popular states,
that have treated expressly, or that evidently
appear to have
treated,
with the view of maintaining
themselves
in concert
in their state of liberty and popular government,
cease to be
allies from the very moment that one of them has submitted
to he governed by a single person. _
]Every public, tyeat_ cgncludedb _ a king or by any other _ is0
monarch_
is a treaty of the ".....state;
it is obligatory
on the concluded
Treaties
.....
whole state, on the entire nation which the king represents,
by kings or
and whose power and rights he exercises.
It seems then at other
first view, that every public treaty ought to be presumed real, monarchs.
as concerning
the state itself.
There can be no doubt with
respect to the obligation to observe the treat)- : the only question that arises, is respecting
its duration.
Now, there la
of'ten room to doubt whether the contracting
parties
have
intended
to extend their reciprocal engagements
beyond the
term of their own lives, and to bind their successors.
Coniunctures
change;
a burden that is at present light, may in
other circumstances
become insupportable,
or at least oppressive: the manner of thinking
among sovereigns
is no less
• /_gut, lib. Li.tit. xiv. de Pacts, leg. v_. § 8.
2A
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_oo_ m variable ; and there are certain things of which it is proper
e_AP. xm that each prince should be at liberty to dispose according to
his own system.
There are others that are freely granted to
one king, and would not be allowed to his successor.
It
therefore
becomes necessary
to consider the terms _qf_the
treaty, or the matt_Yhich
forms the subject of [C-]_zard_r
_0-dqscover the intentions
of the contracting
powers.
187.
PerPerpetual
treaties,
and
those
made
for
_a dy.Lcr_irtate
petual treaties. and
period, are real ones, since their duration
cannot depend -u
those for a the lives of the contracting
parties.
certain time. In the same manner, when a king declares in the treaty
§ 188. Trea-that
it is made "for himself and his successors,"
it is manitins the
made
It attaches to _be state, and
for
king fest that this is a _e_T treat2_.
lS
_nd hrs
" intended to last as long as the kingdom itself.
successors.
When a treaty expressly declares
that it is made for the
§ is9.
good of the kingdom, it thus furnishes
an evident proof that
Treaties
the contracting
powers did not mean that its duration should
made
for of depend on that of their own lives, but on that of the kingdom
_e good
the king- itself.
_Sttch treaty is therefore
a real one.
,tom.
Independently
even of this express
declaration,
when a
.[ 207 ] treaty is made for tile purpose of procuring
to the state a
certain advantage
which is in its own nature permanent
and
unfailing,
there is no reason to suppose that the prince by
whom the treaty has been concluded,
intended to limit it to
the duration
of'his own life.
Such a treaty ought therefore
to be considered
as a real one, unless there exist very powerful evidence to prove that the party with whom it was made
granted the advantage
in questmn only out of regard to the
prince then reigning, and as a personal favour : in whmh case
the treaty terminates
with the life of the prince, as the motive
for the concession expires with him.
But such a reservation
is not to be presumed on slight grounds:
for, it would seem_
that, if the contracting
parties had had it in contemplation,
tt_e:T should have expressed it in the treaty.//
§ 19o. How/In
case of doubt, where there exists no circumstance
by
presump- which we can clearly
prove either the personality
or the
[_°_°_og:ntd.reality of a treaty, it ought to be presumed a real treatt_jf
it
! n doubt
chiefly consists of favourable
articles,--if
oi" b_ous ones_ a
"_l_cases. "j)ersonal tre.aty.
By favourable articles wemean_t]aose
wl_ich
.
tend to the mutual advantage
of the contractin_
_o_'ers, and
which equally favour both parties;
by odious_i_rticles,
we
understand
those which onerate
one of the p_i;ties only, or
which impose a much heavier burden upon the one than upon
the other.
We shall treat this subject more at large in the
chapter
on the "Interpretation
of Treaties."
:Nothing is
more conformable
to reason and equity than this rule. When""
"_ ever absolute certainty
is unattainable
in the affairs of men_
we must have recourse to presumption.
:Now, if the con
tracting
powers have not explained themselves,
it is natural,
when the question relates to things favourable, an | equally
_02
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advantageous
to the two allies, to presume that it was their
s,,._ z_
intention
to make a real treaty,
a_ocing
the more advan- c._t, x_x.
tageous t-_tz_e]i'_irespective ki0gdoms : and if we are mistaken
in-this 1)_esumption, we do no injury-_0 either party.
But,
i-f-t_re
be any thin_ odious in the engagements,_lf
one of
the contracting
states finds itself overburdened
by them,how can it be presumed
that tile prince who entered
into
such engagements
intended to lay that burden upon his kingdom in perpetuity
? Every sovereign
is presumed to desire
the safety and advantage
of the state with which he is intrusted:
wherefore
it cannot be supposed that he has consented to load it for ever with a burdensome
obligation.
If
necessity
rendered
such a measure
unavoidable,
it was incumbent on his ally to have tile matter explicitly ascertained
at the time ; and it is probable
that he would not have neglected this precaution,
well knowing that mankind in general, and sovereigns in particular,
seldom submit to heavy and
disagreeable
burdens, uMess bound to do so by formal obligations.
If it happens then that the presumption
is a mistake,
and makes him 1_ sa_&_g
of his right, it is a consequence
of his own negligence.
To this we may add, th_tt, if either
fh_6fi'e'_bf _?i_bt]ler must sacrifice a part of his r_ght, it will
be a less grievous violatmn of the laws of equity that the lat- [ 208 ]
ter should forego an expected advantage,
than that the former
_hould suffer a positive loss and detmment.
This is the famous distinction
de lucre captando, and de damno vita_do./_
We do not hesitate to ii.lclude equal treaties of comme_ce
in the number of those that are favourable,
since they are in
genera| aclvantageous,
and perfectly
conformable
to the law
of nature.
As to alliances made on acre, ant of war, Grotius
says with reason, that "defensive
alliances
are more of a
f_:92_e,---offensive
alliances
have something
in
them
that
approaches
nearer
to what is burdensome
or
odious."*
We 6_)uld not dispense with the preceding brief summary
of those discussions,
lest we should in this part of our treatise leave a disgusting
chasm.
They are, however, but seldom resorted to in modern practice, as sovereigns at present
generally
take the prudent precaution
of explicitly ascertainm the duration of their treaties.
They treat for themselves
and
n-'gSt_6]_ successors,-Z-Tb_Wtigi_§'e'I_ces and their kingdoms,_
for perpetuity,--for
a certain number of years, &c.--or they
treat only for the time of their own reign,--for
an affair
peculiar to themselves,--for
their families, ac.
./Since
public treaties, even those of a persoff_] nature, con- _ 191. The
-_luded by a king, or by any other sovereign who is invested ol,hgat_ons
with sufficient power, are treaties of state, and obligatory on and rights
th_ whole nation (§ 186), real treaties, which were "intended resulung
• De Jure Belli et Pacis, lib. h. car. zvi. § 16.
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to subsist Independently
of the person who has concluded
them, are undoubtedly
binding on his successors;
and the
from a real
obligation
which such treaties
impose on the state passes
treaty pass successivel): to all her rulers as soon as they assume th_._ubto the sue- ]ic authority.
The case is the same with respect
to the
_sor_.
_righhts acquired b_¢ those treaties:
they are ac_:r, ll_f_z_t.he
state_'and succ_d_ivelypass to her conductors.
it is at present a pretty general
custom for the successor
to confirm or renew even real alliances concluded
by his predecessors : and prudence requires that this precaution
should
not be neglected,
since men pay greater respect
to an obhgation which they have themselves
contracted,
than to one
which devolves on them from another
quarter,
or to which
they have only tacitly subjected themselves.
The reason is,
that, in the former case, they consider _hcir word to be en.
gaged, and, in the latter, their conscience alone._
§ 192.TreaThe treaties
that have no relation
to the performance
of
tins
accomacts, but merely relate to transient
and single acts
phshed
onae reiterated
for all and which are concluded
at once,_those
treaties (unless indeed
perfected, it be more proper to call them by another
name*)--those
conventions,
those compacts, which are accomplished
once for
all, and not by successive acts,_are
no sooner executed than
[ 209,_ they are completed
and perfected.
If they are valid, they
,,have in their own nature a perpetual
and irrevocable
effect :
_nor have we them in view when we inquire whether a treaty
be real or personal.
Puffendorf_
gives us t_l'-----_es
"_5_'_J]l"ect us in th_s_ inquiry--"1,
o_hat the successors
are
bound to observe the treaties
of peace concluded
by their
predecessors.
2. That a successor
should observe
all the
lawful convention's by which his predecessor
has transferred
any right to a third party."
This is evidently wandering
from the point in question:
it is only saying that what is
_done with validity by a prince,
cannot be annulled by. his
successors.--And
who doubts it ? A treaty of peace is in
its own nature made with a view to its perpetual
duration :
and, as soon as it is once duly concluded
and ratified, the
affair is at an end; the treaty must be accomplished
on both
_ides, and observed according to its tenor.
If it is executed
upon the spot, there ends the business at once.
:But, if the
treaty contains engagements
for the performance
of successive and reiterated
acts, it will still be necessary to examine,
according to the rules we have laid down, whether it be in
this respect real or personal,--whether
the contracting
parties intended to bind their successors
to the performance
of
those acts, or only promised
them for the time of their own
reign.
In the same manner, as soon as a right is transferred
by a }awful convention,
it no longer belongs to the state that
* See Chap. XII. § 153, of this book.
1"Law of Nature and Nations, book 8, c. 9, § 8.
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has ceded it; the affair is concluded and terminated.
P,ut, ROOE
n.
if the successor discovers any flaw in the deed of transfel, t'_av, xn
and proves it, he is not to be accused of maintaining that the
convention is not obligatory on him, and refusing to fulfil it ; _
_he only shows that such convention ha_ not taken place :
for a defective and invalid deed is a nullity, and to be consi- de]:ed as having never existed,
t-/
//The third rule given by t)uffendorf is no less useless with § 193.Trea
/r" e_ct'to
this question " It is, "that if. ' after tile other - ally
tie_already
"
- accomplmh.
has already executed something to which he was bound by _d on the
virtue of the treaty, the king happens to dm before he hab one part.
accomplished in his turn what he had engaged to perform,
his successor is indispensably obliged to perform it. For,
what the other ally has executed under the condition of receiving an equivalent, having turned to the advantage of the
state, or at least having been done with that view, it is clear,
that, if he does not receive the return for winch he had
stipulated, he then acquires the same right as a man who has
paid what he did no_ owe; and, therefore, the successor is
obliged to allow him a complete indemnification for what he
has done or given, or to m_ke good, on his own part, what
his predecessor had engaged to perform."
All this, I say, is
forei,n
to our
our que
uestion.
If the alliance is real, it still sub__._ ......
s:...............
_nqt_j_lg
the death of one of the contracting
.part__as/ ff it _s personaI, it expires with them, or either of
them (§ _
-Bu_, when a personal alliance comes to be
litY2'_b'[_ed
in this manner, it is quite a different question to [ 9.10 ]
ascertain what one of the allied states is bound to perform, in
case the other has already executed something in pursuance
of the treaty: and this question is to be determined on very
different principles.
It is necessary to distinguish the nature
of what has been done pursuant to the treaty.
If it has
been&.a.y_o.f those determinate and substantial acts which it
is usual with contract]_ng t_a_es - ;nu_u;al]y to promise to each
other in exchange, or by way of equivalent, there can be no
doubt that he who has received, ought to give what he has
promised in return, if he would adhere to the agreement, and
is obliged to adhere to it : if he is not bound, and is unwilling
to adhere to it, he ought to restore what he has received, to
replace things in their former state, or to indemnify the ally
from whom he has received the advantage in question. To act
otherwise, would be keeping possession of another's property.
In this ease, the ally is in the situation, not of a man who
has paid what he did not owe, but of one who has paid beforehand for a thing that has not been delivered to him.
But, if the personal treaty related to an__of those uncertain
and co_n_
acts which are to be performed as occasions
_o_er_--oI lmose promises which are not obligatory if an opportunity of fulfilling them does not occur,--it is only on
occasion likewise that the performance of similar acts is due
39
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and, when the term of the alliance is expired,
e_AF. xu. neither of the parties remains bound by any obligation.
In
a defensive alliance, for instance, two kmgs have reciprocally
promised each other a gratuitous
assistance
during the term
of their lives : one of them is at'tacked : he is succoured
_y
his ally, and dies before he has an opportunity
to succour
him in his turn : the alliance
is at an end, and no vbhgation
thence devolves on the successor of the deceased,
except indeed that he certainly
owes a debt of" gratitude
to the sovereign who has given a salutary assistance
to his state.
And
we must not pronounce
such an alliance an injurious one to
the ally who has given assistance without receivmg any.
His
treaty was one of those speculating
contracts
in wt_ich the
advantages
or disadvantages
wholly depend on chance:
he
might have gained by it, though it has been his fate to los_7 "
/'We might here propose another
question.
The personal
alliance cxpirH_g at the death of" one of the allies, if the survivor, under ai_ idea that it is to subsist with the successor,
fulfils the treaty on his part in favour of the latter, defen,ts
his country, saves some of his towns, or furnishes provisions
for his army,--what
ought the sovereign
_o do, who is thus
succoured ? He ought, doubtless, either to suffer the alliance
to subsist, as the ally of his predecessor
has conceived
that
it was to subsist (and this will be a tacit renewal and extension of the treatv)--or
_0 pay for the real service he has received, according
to a just estimate
of its importance,
ff he
does not choose to continue
that alhance.
It would be in
such a case as thl_, that we might say with Puffendorf, that h(_
[ 211 ] who has rendered
such a service has acqmred the right of
man who has paid _ hat he did not owe. _f
§ 194. The / _J_he duration of a personal alliance bern
_" g restricted
to the
,personal al/person s of the contracting
sovereigns,--4f,
from an)- cause
hance e_one of them ceaaes to reign, the alliance
expires ff one whatsoever,
of the con- pires : for they have contracted
in quahty of sovereigns ; ano
tractmg
he _ ho ceases to reign no longer exists as a sovereign, though
powers
he _ull lives as a man,
ceases to -/'Kin_s
do not alw_,vs treat solely and directly
for thei_
relg'I].

./
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Trea- kmgdoms ; sometimes,
by wrtue of the power they hare m
tms m their their hands, they make treaties relative to their own persons,
own n_ture or their families ; and this they may lawfully do, as the welpersonal
fare of the state is interested
in the safety and advantage
of
the sovereign, properly understood.
These treaties are personal in their own nature, and expire, of course, on the death
of the king or the extinction
of his family.
Such is an alli
ance made for the defence of a king and his family._
._t'96. Ath- ,: It is asked, whether such an alliance subsists with'the king
alice
COIl*:
, .
and• the
royal family, when, by some revolution,
they are decluoed ior
_ : Y_
the del_nev pmvect oI _ne crown.
We have remarked above'(§ 194), that
of the kmg a O_sqnal alliance
expires with the reign of him who con_,d tbc
tracted it : but that ia _o _e and_slToSff_a_-aT_fice
for_ed
195.
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with the state, and restricted,
in its duration, to the reign of ,oo_ TI.
the contracting
king.
But the alliance of which we are now r_e.x_x.
to treat, is of another
nature.
Although
obligatory
on the rosaI
state, since she is bound by all the public acts of her sore-famdy.
reign, it is made directly in favour of the king and Ins family :
it would, therefore, be absurd that it should be dissoh'ed "at _ c _ "
,,
the moment when they stand in need of it, and by the very
event which it was intended to guard against.
Besides, the
_ ' f I
king does not forfeit the character
of royalty merely by the
loss of his kingdom.
If he is unjustly despoiled of it by an
usurper,
or by rebels, he still preserves
ins rights, among
wh_.ch are to be reckoned his al!iances.
/gut
who shall judge whether a king has been dethroned
_hwfully
or by violence ? An independent
natlo_ acknowledges no judge.
If the body of the nation declare that the
king has forfeited his right, by the abuse lie has made of it,
and depose him, they may justly do it when their grievances
are well founded;
mid no other power has a right to censure
their conduct.
The personal
ally of ttns king ought not,
therefore, to assist him against the nation who have made use
of their right in deposing him: if he attempts it. he injures
that nation.
England
declared war against Louis XIV., in
the year 1688, for supporting
the interests of James II., who
had been formally deposed by the natron.
The same country declared war against him a second tim% at the beginning
of the present century_ because that prince acknowledged
the
son of the deposed monarch,
under the title of James III.
In doubtful cases, and when the body of the nation has not,
pronounced,
or _as not pronounced
freely, a sovereign ough_[
naturally
to support and defend au ally ; and it is then that
the voluntary law of nations subsists between different states.
The party who have expelled the king maintain
that they
have right on their side : the unfortunate
prince and his allies
flatter themselves
with having the same advantage;
and, as
they have no common judge upon earth, there remains no
other mode of deciding the contest than an appeal to arms:
they, therefore,
engage in a formal war./
Finally, when the foreign prince hasffaithfully
fulfilled his
engagements
towards an unfortunate
monarch, when he has
done, in his defence, or to procure his restoration,
every thing
which, by the terms of the alliance, he was bound to do,--ff
his efforts have proved ineffectual, it cannot be expected, by
the dethroned
prince, that he shall support an endless war in
his favour,_that
he shall for ever continue at enmity with
the nation or the sovereign
who has deprived
him of the
throne.
He must at length think of peace, abandon his unfortunate ally, and consider him as having himself abandoned
h_s right through necess_t_f
Thus, Lores XI_,. was obhged
to abandon
James
II. an"d to acknowledge
King William_
though he had at first treated him as an usurper.
3o7
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Book ,x. fThc
same question presents itself in real alliances, and, in
cH&r._. ge"neral, in all alliances made with a state, and not in patti§197. Obli-cular with a king, for the defence of his person.
An ally
gation of a ought, doubtless, to be defended against every invasion,
when
real alliance
the
against every foreign violence, and even against his rebellious
alhed lung subj.ects ; in the same manner a republic ought to be defended
ts deposed, against the enterprises
of one who attempts to destroy the
public liberty.
But the other party in the alliance ought to
recollect that tm...i_he alls, and not the judge, of the state
or the nation.
If the nation tias deposed h6r'_ing in form,
--if the people of a republic have expelled their magistrates,
and set themselves at liberty, or, either expressly or tacitly,
acknowledged the authority of an usurper,--to
oppose these
domestic regulations, or to dispute their justice or validity,
would be interfering in the government of the nation, and
doing her an injury (see §§ 54, &c. of this Book.) The ally
remains the ally of the state, notwithstanding
the change
that has happened in it. However, if this change rendexs
the alliance useless, dangerous, or disagreeable to him, he is
at liberty to renounce it: for, he may upon good grounds
assert that he would not have entered into an alliance with tha:
nation, had she been under her present form of government
To this case we may also apply what we have said above
respecting a personal ally. However just the cause of that
king may be, who is expelled from the throne either by his
subjects or by a foreign usurper, his allies are not obliged to
support an eternal war in his favour.
After having made
ineffectual efforts to reinstate him, they must at length restore
to their people the blessings of peace; they must come to an
accommodation with the usurper, and for that purpose treat
with him as with a lawful sovereign./ Louis XIV., finding
himself exhausted by a bloody and dnsucccssful war, made
[ 218 ] an offer, at Gertruydenberg, to abandon his grandson, whom
he had placed on the throne of Spain : and afterwards, when
the aspect of affairs was changed, Charles of Austria, the
rival of Philip, saw himself, in his turn, abandoned by his
allies. They grew weary of exhausting their states in order
to put him in possession of a crown to which they thought
him justly entitled, but which they no longer saw any prob,_bility of being able to procure for him.
/
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AN alliance is dissolved at the expiration
of tile term for § 198. Exo
wh__l_een
con_/-,ud_Zt.
Tins
term
is
sometimes
fixed, p_rauonof
....
a|hance_
as, when an alliance
is made for a certain number of years;
, .Iora
....
'
n]3(le
sometimes it _s uncertain,
as m personal alhances,
whose du-lmnted
ration depends on the lives of the contracting
powers.
The t_me.
term is likewise uncertain,
when two or more sovereigns form
all alliance
with a view to some particul:tr
object;
as, for
instance,
that of expelling
a horde of barbarous
invaders
from a neighbouring
country,--of
reinstating
a sovereign
on
his throne, &e.
The duration
of such an alliance
depends
on the completion
of the enterprise
for which it was formed.
Thus, in the last-mentioned
instance, when the sovereign is
restored, and so firmly seated on his throne as to be able to
retain the undmturbed
possession
of it, the alliance, which
was formed with a sole view to his restoration,
is now at an
end.
But, on the other hand. if the enterprise
prove unsuceessful,--the
moment his allies are convinced of the impossibility of carrying it into effect, tile alliance is likewise at an
end; for it is time to renounce
an undertaking
when it is
• ckpowledged
to be impracticable.
/A_' _treat_ entered into for a limited time may be renewed § 199. Re.
by the common consent of thc allies,--which
consent may be ne_l of
either expressly
or tacitly made known.
When the treaty is treaties.
expressly renewed, it is the same as if a new one were concluded, in all respects similar to the former.
The tacit renewal of a treaty is not to be presumed upon
slight grounds;
for, engagements
of so high importance
are
well entitled to the formality
of an express consent.
._Th.¢_
resumption,
therefore,
of a tacit renewal must be founded
P___on acts of such a nature as not to admit a doubt of their havin_-_-_-erformed
in pursuance of the treaty.
But, even in
tl_is case, still another
dTi_l_ar-ls_
: for, according to the
circumstances
and nature
of the acts in question, they may
prove nothing
more than a simple continuation
or extension
of the treaty,--which
is very different from a renewal, especially as to the term of duration.
For instance, England has [ 214 J
entered into a subsidiary
treaty with a German prince, who is
to keep on foot, during ten years, a stated number of troops
at the disposal of that country, on condition of receiving from
her a certain yearly sum.
The ten years being expired, the
king of England causes the sum stipulated
for one year to be
(125) See, m general, Grotius, b. 3,
¢. 2 ; aria 1 Chltty's Com. Law, 38

to 47, 615
Treatma

to 630,
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Boo_: ix. paid: the ally receives it: thus the treaty is indeed tacitly
el_Ae xm. continued for one year ; but it cannot be said to be renewed;
for the transaction
of that year does not impose an obligation
of doing the same thing for ten years successively.
But, sup
posing a sovereign has, in consequence
of an agreement
with
a neighbouring
state, paid her a milhon of money for permission to keep a garrison in one of her strongholds
during ten
years,--if,
at the expiration
of that term, the sovereign, instead of withdrawing
his garrison,
makes his ally a tender of
another
million, and the latter accepts it, the treaty is, in
this case, tacitly renewed. _
When the term for wh(ch the treaty was made is expired,
"_each of the allies is perfectly free, and may consent or refuse
to renew it, as he thinks proper.
It must, however, be con
fessed, that, if one of the parties,
who has almost singly
reaped all the advantages
of the treaty, should, without just
and substantial
reasons, refuse to renew it now that he thinks
he will no longer stand in need of it, and foresees the tim_
approaching
when his ally may derive advantage
from it in
turn,--such
conduct
would be dishonourable,
inconsistent
with that generosity
which should characterize
sovereigns,
and widely distant from those sentiments
of gratitude
and
friendship
that are due to an old and faithful ally.
It is but
too common to see great potentates,
when arrived at the summlt of power, neglect those who have assisted them in attaining it_
•_ 2oo. How
Treaties
contain promises that are perfect and reciprocal.
adissolved.
treaty m I['6ne of the allies f;_ils in his engagements,
die other may
when vmla- compel him to fulfil them :--a
perfect promise comeers a right
tvd by one to do so. But, if the latter has no other expedient than that
ot the con- of arms to force his ally to the performance
of his promises,
tractmg
he will sometimes find it more eligible to cancel the promises
parties.
Oil his own side also, and to dissolve the treaty.
He has undoubtedly a right to do this, since his promises were made
only on condition
that the ally should, on his part, execute
every thing which he had engaged to perform.
The party,
therefore,
who is offended or injured
in those particulars
which constitute
the basis of the treaty,
is at liberty
to
choose the alternative
of either compellin_ a faithless all_y to
fulfil his engagements,
oT--of-declaring
the treaty"_[[ssolved
"by his violation
of it.
On such an occasion, prudefice and
wise policy will point out the line of conduct to be pursued.
§2Ol. The
But when there exist between allies two or more treati6s,
• lolatmn of different
from and independent
of each other, the violation
aae treaty
of one of those treaties
does not directly
diseng*age the in.toes
not
c_nce| an- jured party from the obligations
he has contracted
in the
ot_r.
others:
for, the promises
contained
in these do not depend
on those included
in the violated treaty.
But the offended
[ 215 ] ally may, on the breach of one treaty by the other party.
threaten him with a renunciation_
on his own part, of all the
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other treaties by which they are united,--and may put his Boo,: H.
threats in execution if the other disregards them. For, if any ci,a_, xm.
one wrests or withholds from me my right, I may, in the state
of naLure, in order to oblige him to do me justice, to punish
him, or to indemnify myselt; deprive him also of some of his
rights, or seize and detain them till I have obtained complete
satisfaction.
And, if recourse is had to arms, in order to
obtain satisfaction for the infringement of that treaty, the
offended party begins by stripping his enemy of all the rights
which had accrued to him from the different treaties subsisting between them : and we shall see: in treating of war, that
he, nay do this with justice.
/
_bomc writers* would extend what we lmve just said to t_le §_o_. The
. "different articles of a treaty which have no connectmn Mth vmlauonot
the article that has been violated,--saying
we ought to con-one
m a artmle
treaty
sider those several articles as so many distinct treaties con- may eanee|
eluded at the same time. They maintain, therefore, that, ff the'whole
either of the allies violates one article of the treaty, the other (1_6)
has not immediately a right to cancel the entire m, aty, but
that he may oither refuse, in his turn, what he had promised¢
with a view to-the violated article, or compel his ally to fulfil
his promises if there still remains a possibihty of fulfilhng
them,--if nat, to repair the damage; and that for thib purpose he may threaten to renounce the entire treaty.--a menace
which he may lawfully put in execution, if it be disregarded
by the other.
Such undoubtedly is the conduct which prudence, moderation, the love of peace, and eharitv _ould commonly prescribe to nations.
Who will deny th_b, amt madly
assert that sovereigns are allowed to have immediate recourse
to arms, or even to break every treaty of alhanee and fr_endship, for the least subject of eompl,tint ? But the question
here turns on the simple right, and not on the measures which
are to be pursued in order to obtain justice : and the prinmple
upon which those writers ground their decision, appears to
me utterly indefensible.
We cannot consider the several
articles of the same treaty as so many distinct and independent treatms: for, though we do not see any immediate eonffe_6-ff35_etween some of those articles, thLe2Lareall connected
See Wolfius, Jus Gent. §432.
(126) In Sutton v. Sutton, 1 Russ. &
Mylne Rap. 663, A. D. 1830, it was
held m the Court of Chancery, that,
under the treaty of peace, 19 Nov. 1794,
between Great Britain and {the United
_tates of} America, the act of 37 Geo. 3,
t:. 97, passed toe the purpose of carrying
such treaty into execution, American Clo
tlzens, who held lands m Greal Brtta_n
on the 28th Oct. 1795, and their heirs
and assigns, are at all ttmes to be conmde.red,sofar as regards the_ lands, not as

ahens but as native subjects of Great
Brltam, and cap.lble of inheriting and
holding such lands, notwith_tandmg a
subsequent war between the t_o countne_, and this m respect of the express
provlsmn "_hlch pre_ents a subsequent
war from wholly determining th_tpart of
the t reaty. The Master of the Rolls there
said, - It Is a reasonable constructlon_
that it was the retention of the treaty
that the operation of the t_eaty should
be pe_manent, and not depend upon the
connnuance of a state of peace."
3il
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Booxn. __b.y_._ki_Tcommoa relation, viz. that the contracting_p_pwcr__
CHAr.Xim have agreed to some of them in consideration of the others,
and by. way of compensation.
I would perhaps ne_'er l_ave
_onsented to this article, if my ally had not granted me another, which in its own nature has no relation to it. Ever__
thm_,
" is
" comprehended in the same treaty,
• _, therefore, which
is of the same force and nature as a reciprocal promtse, u_css
where a formal exception is made to the contrary.
"Grotius
very properly observes that "every article of a treaty carries
_ith it a condition, by the non-performance of which the
treaty is wholly cancelled."*
He adds, that a clause is sometimes inserted to the following effect, viz. "that the violation
of any one of the articles shall not cancel the whole treaty,"
in order that one of the parties may not have, in every slight
offence, a pretext for receding from his engagements.
This
precaution is extremely prudent, and very conformable to
_he care which nations ought to take of preserving peace,
[ 216 ] an_ rendering their alliances durable. (127)
§ 2(13.The In the same manner as a personal treaty expires at the
Ircatylsvold
death of the king who has contracted it, a real treaty is disb_ the de- solvefl, if one of the allied nations is destroyed,_that
is to
struction of
one of qw
say, not only if the men who compose it happen all to perish,
contraelag but, also if, from any cause whatsoever, it loses its national
powers
quality, or that of a political and independent society. Thus,
when._a state is destroyed and the people are dispersed , or
_n
the_:_'-_U-b-du-e-ff'tiy/_-_On-ffq-C6r6_,
alt_'s
and
treaties fall to the ground with the p_lb1376"
po,wer t-17h-i
_ had
comra cted them. But it is here to be obs_ri'_-d(tliat [reaties
or alliances which impose a mutual obligation to perform certain acts, and whose existence consequently depends on that
of the contracting powers, are not to be confounded with those
contracts by which a perfect right is once for all acquired,
independent of any mutual performance of subsequent acts.
J.f,_far instan_e, a nati.qt_ has for eyer ceded to _uring
&rince the right of fishing in a certain river, or that of keepin'g a-garrison ina partichlar _fortress; that pfi_b-_es
not
lose his rights, even though the nation from _hom he has received them happens to be subdued, or in any other manner
subjected to a foreign dominion. His rights do not depend
on the preservation of that nation : she had alienated them ;
and the conqueror by whom she has been subjugated can only
take what belonged to her. In the same mann er_the debts
_f _.aazioa, ol: thQ_e fo___'hiqh th _eso)/e)_gigghas mortgaged
an_ of his towns_$rovinces,
are not cancelled by eonf£uest.
Th ek,Eg_of_-Pr-ussia, "onac
mr'_-'_]ng
q
_TIes,--'a"ti2"c-_iiq_'6_rit_na _
the treaty of Breslau, took upon himself the debts for which
t Grottos de Jure Belli et Paris, lib.
iL cap. x*. § 15.
(127) The ease of Sutton v. Sutton.,

1 Russ. & Mylne, 663, is an express
decismn upon such a provision even by
imphcatton.
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that province stood mortgaged to some English merchants. _oo_ ,_
In fact, his conquest extended no further than the acquisition cHAr.xn,
Of those rights which the house of Austria had possessed over
the country; and he could only take possession of Silesia,
such as he found it at the time of the conquest, witll all its
rights and all its burdens.
For a conqueror to refa_e to pay
the_debts 9f_a cquntryhe ha.s subdued , would be robbing the
creditors, with whom he lsnot_at "Far.
/_[n@ K_ffa_oTF0-f'_'_te,"6fwhatever
kind, cannot make §2o4 ,_lis
any treaty contrary to those by which she is actually bound anee, o_a
(§ ]65), she cannot put herself under the protection of another statethat
has afterstate, without reserving all her alliances and all her exi,ting wards put
treaties.
For, the convention by whmh a state places herself herselfununder the protection of another sovereign, is a treaty (§ 175) : der the proif she does it of her own accord, she ought to do it in such a tectmnof
manner, that the new treaty may revolve rio infringement of another.
her pre-existing ones. We have seen (§ 176) what rights a [ 217 ]
nation derives, in a case of necessity, from the duty of' selfpreservation.
The alliances of a nation are therefore not dissolved _hen
she puts herselgu_'-ffd_ttie_ protec-ti0n hi'another state, unless
t_he_iJ_e.ine6h_p_lq-_-6_nd[tions
of that protection.
The ties by whmh st_e_as]J_fihTV_b'hb_ former allies still subsist, and those allies still remain bound by their engagements
to her, as long as she has not put it out of her power to fulfil
her engagements to them./
When necessity obliges¢ a people to put themselves under
_he protection of a foreign power, and to promise him the
assistance of their whole force against all opponents _hatsoever, without excepting their alhes,--their
former alhances
do indeed subsist, so far as they are not incompatible with
the new treaty of protection.
But, if the case should happen,
that a former ally enters into a war with the protector, the
protected state will be obliged to declare for the latter, to
whom she is bound by closer ties, and by a treaty which, in
case of collision, is paramount to all the othersj"Thus
the
Nepesinians, having been obliged to submit to the Etrurians,
thought themselves afterwards bound to adhere to their treaty
of submission or capitulation, preferably to the alliance which
had subsisted between them and the Romans : postquam dedit]onis, quam societatis, tides sanetior erat, says Livy.*
/Finally,
as treaties aremade b_.ythe mutual agreement of § 205.
t_e_paxties, thee may also be dissolved by mutual consent, at Trcata_
the free will_aerj_lg
powers. And, even though a d_olved
b_
mutuaJ con*
third party should find himself interested in the preservatmn sent.
of the treaty, and should suffer by its dissolution,_yet,
if he
had no share in making such treaty, and no direct promise
had been made to him, those who have reciprocally made prodO

.

Lib. vi. cap. x.
2B
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Boo_:_. raises to each other, which eventually
prove advantageous
tc
cH_ Xl_. that third party,
may also reciprocally
release each other
from them, without consulting
him, or without his having a
right to oppose them.
Two monarchs have bound themselves
by a mutual promise to unite their forces for the defence of a
nei.ghbouring
city;
that city derives advantage
from their
assistance;
but she has no right to it; and, as soon as the
two monarchs
think proper mutually to dispense with their
engagements,
she will be deprived of their aid, but can have
no reason to complain on the occasion, since no promise had
been made to her.
t/
/
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_HAP.XlV. OF OTHER PUBLIC CONVENTIONS_--OF THOSE THAT ARE MADIi
BY SUBORDINATE POWERS,--PARTICULARLY OF THE AGREEMENT CALLED IN LATIN SPONSIO_--AND OF C0_NVENTIOiNS01_
SOVEREIGNS WITH PRIVATE PERSONS.
/

§ u06. ConTHE public compacts, called conventions 2 a_rticles of agreevent,ons
m_nnt:-&c.: _:hen they are made between so_'ere;gns2
diffel
made by
from treaties
only in their object (§ 153).
What we ha_¢
so_erelgns.
said of the validity of treaties,
of their execution,
of thai1
dissolution,
and of the obligations
and rights that flow fror_
them, is all applicable
to the various conventions
_hich sore.
reigns may conclude with each other.
Treaties,
conventions,
and agreements
are all public engagements,
in regard to
which there is but one and the same right, and the same
rules.
We do not here wish to disgust the reader by unnecessary repetitions
: and it were equally unnecessary
to enter
into an enumeration
of the various kinds of these conventions, which are always of the same nature, and differ only
inj, he matter which constitutes
their object./
§_o7.
//But
there are public conventions
made" by subordinate
Fhose made_......
_v subord_- powers., in virtue either of an express
mandate
from the
tmtepowers, sovereign, or of the authority
with which they are invested
by the terms of their commission, and according as the nature
of the affairs with which they are intrusted
may admit or require the exercise of that authority.
The appellation
of inferior or subordinate
powers is given
to public persons who _-'6r_Tg_-sYme p_rtT6fi-bl" _ttie sovereignty
in the name and under the authority
of the sovereign : such
are magistrates
established
for the administration
of justice,
generals of armies, and ministers of state .........
When, by an express order from their sovereign
on the
particular
occasion, and with sufficient powers derived from
him for the purpose, those persons form a convention,
such
314
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tmnvention is made in the name of the sovereign himself, who _oo,_ u.
contracts
by the mediation
and ministry of ins delegate
or c_A_,,xav
proxy : this is the case we have mentiol/ed in § 156.
-But public persons, by virtue of their office, o1"of the commission given to them, have also themselves
the po_er of
m_king conventions
oll public affairs, exercising
on those
occasions the right and authority
of the sovereign by whom
they are commissioned.
T_el:e a_re two modes in which they
acquire that power ;_is
given to them in express term_ by
.the s2yer_.gfiT _r ]t is naturally
derived from their commission itself2_the
nature of the affairs with which these persons
a--_l -_'n_usted'_-requiring
that they should have a power to
ma---a--k-=6:sfch:cofiventions,especially
in cases where the)-cannot
,wa_t the orders()f
their sovereign.
Thus, the governor of a [ 219 ]
:own,-a't'/ff'theg'encr_a]:
who besieges it, have a power to settle
the terms of capitulation
; and whatever agreement
they thus
form within the terms of their commlssmn,
is obligatory
on
the state or sovereign who has invested them with the power
by which they conclude it.
As conven_mns
of this nature
take place principally
in war, we shall treat of them more at
large in Book III+r/
If a public person: an ambassador,
or a general of an army, § 20s.
exceeding
the bounds of his commission,
concludes a treaty Trcatws
or a convention yj.thout
orders - from the sovereign, or without concluded
:
by a pubh¢
oeing authorized'-fS
do it by virtue of his office, the treat5 is person,
null, as being made without sufficient powers (§ 157): _kocan-without
not become valid wlthout the express or tacit ratification
of olders from
t_e sovereign.
The express ratification
i_a written deed by tl,. sorewhich the soverel_gn: approves the treaty, and engage_ t_, o_;- rc_n._lthoutOr
serve it.
The tacit ratffication
is imphed by certain
step_ _uflictent
which the sovereign
is justly presumed to take only in pur- powers.
suance of the treaty, and which he could not be supposed to
take without considering
it as concluded
and agreed upon.
Thus, on a treaty of peace being signed by pubhc mimsters
who have even exceeded the orders of their sovereigns, if one
of the sovereigns
causes troops to pass on the footing of
friends through
the territories
of his reconciled
enemy, he
tacitly ratifies the treaty of peace.
But if, by a reservatory
clause of the treaty, the ratification
of the sovereign be required,--as
such reservation
is usually understood
to imply
an express ratifical_ion, it is absolutely reqmslte that the treaty
be thus .e,zdare_sly ratified before it can acquire its full force), "
By the Latin term, sponaio, we express an agreement
t:e-§ 2o9. Th6
lating to affairs of" state, made by a public person, who ex- agreement
called
reeds thebounds
ofhis
commission,
and acts without the so_s_.
_r_e_l:s or c()mmand of the sovereign.
_["ne person who treats
t_r th_ s_-al;e-in-lzhi_'_K'fih_i--'ff_t]_Sut being commissioned
for
the purpose, promises of course to use his endeavours for prevailing on the state or sovereign to ratify the arncles he has
agreed to: otherwise his engagement
would be nugatory
and
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aoo_ zi illusive.
The foundation of this agreement
can be no otheI,
_aAr xlv. on either side, than the hope of such ratification.
//The
Roman history furnishes us with various instances
of
/such agreements
:--the one that first arrests our attention
is
/ that which was concluded at the Furc_e Caudin_emthe
most
famous instance
on record, and one that has been discussed
by the most celebrated
writers.
The consuls Titus Veturius
Calvinus and Spurius Postumius,
with the Roman army, being
enclosed in the defiles of the Furc_e Caudinm, without hope
of escaping, concluded
a shameful agreement
with the Samnites--informing
them, however, that they could not make a
real public treaty (feedus) without orders from the Roman
people, without the feciales, and the ceremonies
consecrated
[ 2"20 ] by custom.
The Samnite
general
contented
himself with
exacting a promise from the consuls and principal officers of
the army, and obliging them to deliver him six hundred hostages ; after which, having made the Roman troops lay down
their arms, and obliged them to pass under the yoke, he dismissed them.
The senate, however, refused to accede to the
treaty.--delivered
up those who had concluded it to the Samnites, who refused to receive them--and
then thought themselves free from all obligation, and screened from all reproach.*
Authors
have entertained
very different
sentiments
of this
conduct.
Some assert, that, if Rome &d not choose to ratify
the treaty, she ought to have replaced things in the same situation they were in before the agreement,
by sending back the
whole army to their encampment
at the Furcee Caudinee: and
this the Samnites
also insisted upon.
I confess
that ] am
not entirely satisfied with the reasonings
I have found on
this question, even in authors
whose eminent
superiority
I
am in other respects fully inclined to acknowledge.
Let us
therefore
endeavour, with the aid of their observations,
to set
the affair in a new light.
_210. The
It presents two quest_'ons--first,
what is the person bound
mate _ not to do, who has made an agreement
(sponsor), l_r_h-d S_lSsuchb°UndanbY
avows it ?--Secondly,
what is the state bound'to
do ? But,
ai'reement, previous
to the discussion of these questions, it is necessary
to observe with Grotius,_ that the state is not bound by an
eement of that nature.
This is man_fdst, ev6hfrom
the
efinition_SF-tlie'_gr6_fn_ent
called sjaonsio.
The state has
not given orders to conclude it : neither has she in any manner whatever
conferred
the necessary
powers for the purpose:
she has neither expressly given them by her injunctions or by a plenipotentiary
commission,
nor tacitly
by a
natural
or necessary consequence
of the authority
intrusted
to him who makes the agreement
(s_ponsori).
The general
of an army has, indeed, by virtue of his commission, a po_er
to enter, as circumstances
may require, into a private con" Livy, lib.ix.
31$

1"De Jure BeUi et Pac_, lib.ia cap.xv. § 16.
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vention,--a
compact relati_'e to himself, to his troops, or to
the occurrences of war: but he has no power to conclude a
treaty of peace.
He may bind himself, and the troops under
his command,
on all the occasions where hm functions
require that he shouht have the power of treating;
but he cannot bind the state beyond the extent of his commission,
•/Let
us now see to what the person promising (sponsor) is
hound, when the state disavows tile agreement.
We ought
not here to deduce our arguments
from the rules which ohrain between private individuals
under the law of nature:
for, the nature
of the things in question, and the situation
of the contracting
parties, necessamly
make a difference between the two cases.
It is certain that, between individuals,
he who purely and simply promises what depends on the will
of another, without being authorized
to make such promise,
is obliged, if the other disavows the transaction,
to accomplish himself what he has promlsed,--to
give an equivalent-to restore things to their former state;
or, finally, to make
_.ull compensation
to the person with whom he has treated,
according
to the various circmnstances
of the case.
His
promise (sponsio) can be understood
in no other light.
:But
_his is not the case with respect to a public person, who, with¢)ut orders and without authority,
engages
for the performance of his sovereign.
The question in such case relates to
things that infinitely surpass his power and all his faculties_
things which he can neither execute himself nor cause to be
executed, and for which he cannot offer either an equivalent
or a compensation
in any wise adequate : he is not even at
hberty to give the enemy what he has promised, without authority:
finally,
it is equally
out of his power to restore
things entirely to their former state.
The party who treats
with him cannot expect any thing of this nature..If
tha
p.rpmjser has deceived him by saying he was sufficiently authorized,
he has_-a - rightto
punish him.
But if, like the
"lT0ma_n consuIs at the Furcm
Caudin_e, the promiser
has
acted with sincerity,
informing
him that he had not a power
to bind the state bv a treatv,_noth[ng
else can be presumed,
but that the ot}_er'par-tiy wa's willing to run the risk of making
a treaty that must become void, if not ratified,--hoping
that a
regard for him who had promised, and for the hostages, would
induce the sovereign to ratify what had been thus concluded.
If the event deceives his hopes, he can only blame his own
imprudence.
An eager desire of ol)taining peace on advantageous conditions,
and the temptation
of some present advantages,
may have been his only inducements
to make so
hazardous
an agreement.
This was judiciously
observed by
the consul Postumius
himself, after his return to Rome.
in
his speech to the senate, as given to us by Livy, "Your
generals,"
said he, "and those of the enemy, were equally
guilty of imprudence,--we,
in incautiously involving ourselves
2B2
817
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Boog tt in a dangerous situation,--they, in suffering a victory to escape
cH_t. x_v. them, of which the nature of the ground gave them a certainty; still distrusting their own advantages, and hasting,
at any price, to disarm men who were ever ibrmidable while
they had arms in their hands.
Why did. they not keep u_
shut up in our camp ? Why did they not send to Rome, in
order to treat for peace, on sure grounds, with the senate and
the people ?"
It is manifest that the Samnites contented themselves with
the hope that the engagement which the consuls and principal
officers had entered into, and the desire of saving six hundred
knights, left as hostages, would induce the Romans to ratify
the agreement, considering, that, at all events, they should
still have those six hundred hostages, with the arms and baggage of the army, and the vain, or rather, as it is proved by
its consequences, the fatal glory, of having made them pass
under the yoke.
/_Tnder what obligation then were the consuls, and all the
others who had joined with them in the promise (sponsores)?
They themselves judged that they ought to be delivered up t¢
| 222 ] the Samnites.
_'bis was not a natural 9onse_ueace of the
(sponsionis);
and from the observations above
_'agreement
made, It does not appear that a general m such c_reumstances,
• having promised things which the promisee well knew to be
out of his power, is obliged, on his promise being disavowed,
to surrender his own person by way of compensation.
But,
as he has a power expressly to enter into such an engagement
which lies fairly within the bounds of his commission, the
custom of those times had doubtless rendered such engagement a tacit clause of the agreement called sponsio, since tile
Romans delivered up all the sponsores, all thosp who had pro
mj_ed : t_ was a maxim of their/ecial law,.*//If
the spot, sot has not expressly engaged to deliyer h_iu_self
_- up, and if established custom does not lay him under an obli" _ation to do so, it would seem that he is b_ou'n'_to-nothlng
±urther by his promise than honestly to endegjo_.._
every
lawful means, to induce the sovereign to ratify what he has
promised : and there cannot exist a doubt in the case, provided
the Creaty be at all equitable, advantageous to the state, or
supportable in consideration of the misfbrtune from which it
has preserved her. But, to set out with the intention of making a treaty the instrument to ward off a deadly blow from
the state, and soon aftel to advise the sovereign to refuse his
ratification, not because the treaty is insupportable, but beI have said m my preface, that
the feetal law of the Romans was their
law of war. The college of the feclales
were consulted on the causes that
m_ght authorLze the nation to e_ gage
il: a war, 8rid on tht, questions to winch

it gave rise. They had also the care
of the ceremomes on the declaration
of war, and on concluding treaties of
peace. The feciales were hkewL_ con.
suited, and their agency employe_l, m
all pubhc treaUes.
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cause an advantage may be taken of its having been concluded
Boo_ _
without authority--such
a proceeding
would undoubtedly
be cedar x_v
a fraudulent
and shameful abuse of the faith of treatms.
But,
what must the general do, who, in order to save his army, has
been forced to conclude a treaty that is detrimental
or dishonourable
to the state ? Must he advise the sovereign
to
ratify it ? He will content himself with laying open the motives of his conduct, and the necessity that obliged him to
treat : he will show, as Postumius did, that he alone is bound,
and that he consents to be disowned and delivered up for the
public safety.
If the enemy are deceived, it is through their
own folly.
Was the general
bound to inform them that, in
all probability,
his promises would not be ratified ? It would
be too much to require
this of him.
in such a case, it is
sufficient that he does not impose on the enemy by pretending to more extensive
powers than he really possesses, but
content._ himself with embracing
the overtures
which they
make to him, without, on his side, holding forth any delusive
hopes to decoy them into a treaty.
]_t is the enemy's business
to take all pQsa_le precautions
for their own security : if they
neglect them, why should not the general
avail himself of
their imprudence,
as of an advantage
presented
to him by
the hand of fortune ? "It is she," said Postumius, "who has
saved our army, after having put it in danger.
The enemy's
head was turned in his prosperity ; and his advantages
have
been no more to him than a pleasant dream."
If the Samnites had only required of the Roman generals
and army such engagements
as the nature of their situation,
and their commission, empowered them to enter into,--if
they
had obliged them to surrender themselves prisoners of war,_
or if, from their inability to hold them all prisoners, they had [- 223 "I
dismissed them, upon their promise not to bear arms against
them for some years, in case Rome should refuse to ratify the
peace,--the
agreement
would have been valid, as being made
with sufficient powers;
and the whole army would have been
bound to observe it; for, it is absolutely necessary that the
troops, or their officers, should have a power of entering into a
contract on those occasions, and upon that footing.
This is the
case of capitulations,
of which we shall speak in treating of war.
JIf the promiser
has made an eqmtable
and honourable
convention,
on an affair of such a nature, that, in case the
convention
be disallowed,
he still has it in his own power to
indemnify
the party with whom he has treated,_he
is presumed to have personally pledged himself tbr such indemnification; and he is bound to make it, in order to discharge his
promise, as did Fabius Maximus in the instance mentioned
by
Grotius.*
But there are occasmns when the sovereign may
* Lib. ii. chap. xv. § 16. Fabms ment wah the enemy which the seMaxlmus having concludedan agree- hate disapproved,sold a pxeceof land
319
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bound.
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forbid

him to act in that manner,

or to give any thing

to th¢

e/n_mies
of the
state.,,
_. We have
shown
that a state cannot be bound by an agree'ment made without her orders, and without her having granted
any power for that
purpose.
But is she absolute]v
free
from all obligation ? That is the point which now remains
for us to examine.
If m atte_s__as yet continue_jn_22war
inal situation,
the state or the sovereign
may simnl T
i'6W_the trei_ty, which is of course done av_b'_d_i_;
"T_a-1, an-'ffffd_c-d_e's_'_-p6rfect
h nu]Iity as if it had never ex- lgfed.
:Bfit the sovereign ought to make knownh]s]n-te:ntions
as soon as the treaty comes to his knowledge ; not, indeed,
that his silence alone can give validity to a convention
which
the contracting
parties have agreed
not to consider as valid
without his approbation
; but it would be a breach of good
faith in him to suffer a sufficient time to elapse for the other
.party to execute, on his side, an agreement
which he himself
is determined
not to ratify.

If any thing has alreaCly been done in consequence
of the
agreement,--i_the
parts: who has treated wit}J'thesj2onsor,
h._s on his side fulfilled his engagements,
either i-_l the-whole
or in part,_is
the other party, on disavowing
_e treaty,
bound to indemnify
him, or restore things to their former
sTtuation ?--or is he allowed to reap the fruits oi_ t_ t_eaty,
J at" the same time that he refuses to ratify it ?--We should
here distinguish
the nature of the things that have been executed, and that of the advantages
which have thence accrued
to the state.
He who. having treated with a public person
not furnished with sufficient powers, executes
the agreement
on his side without waiting for its ratification,
is guilty of imprudence,
and commits an egregious error, into which he has
not been led by the state with which he supposes he has contracted.
If he has given up any part of his j_roperty,
the
other party is not justifiable in taking a@anta_g_ o]'_]i]sfolly,
and retaining
possession
of what he has sg_g!ven.
Thus,
when a state, thinking
she has concluded
a peace with the
enemy's
general, has in consequence
delivered up one of her
strong places, or given a sum of money, the sovereign of that
general
is, undoubtedly,
bound to restore
what he has received, if he does not choose to ratify the agreement.
To act
otherwise, would be enriching himself with another's property,
and retaining
that property without having any title to it.
But. if the a_reement
has _iven nothin_ to the state which
_t
_'ssess,-L_,
as in that'oi" t'__
dinve, t.he advan-tage s-lm_)l_.q_;_a_i_ts in her escape from an
impendingdan6er
. her_reservation
from a thi_'fe_Td_I6ss_-for which he received two hundred ransom of the prisoners. Aurel. Vmthousand sesterees,in order to make tot, de Vms Illustr. Plutarch's Life
good his promise. It related to the of F'ablusMaxlrng_l.
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a_qKha_l_nt_ej_
_._boonof
fortune, which she may enjoy
_
n.
wit__h9t_t$.c__lOj_. Who would refuse to be saved by the folly cn_e x_v.
of his enemy?
And who would think himself
obliged to
indemnify
that enemy for the advantage
he had suffered to
escape him, when no fraud had been used to induce him to
forego that advantage _ The Samnites pretended,
that, if
the Romans would not ratify the treaty
made by their consuls, they ought to send back the army to the Furca_ Caudiam, and restore every thing to its former state.
Two tribunes of the people, who had been in the number
of the
slaonsores , and wished to avoid being delivered
up, had tile
assurance to maintain the same doctrine;
and some authors
have declared themselves of their opinion.
What ! the Samnites take advantage
of conjunctures,
m order to give law to
the Romans, and to wrest from them a shameful treaty,-they are so imprudent
as to treat with the consuls, who expressly declare
themselves
unauthorized
to contract for the
states--they
suffer the Roman army to escape, after having
covered them with infamy,--and
shall not the Romans take
advantage
of the folly of an enemy so void of generosity?
Must they either ratli_ a shameful treaty, or restore to the
enemy all those advantages
which the situation of the ground
had given them, but which he had lost merely through his own
folly ? Upon what principle can such a decision be founded?
Had Rome promised
any thing to the Samnites?
Had she
prevailed upon them to let her army go, previous to the ratification of the agreement
made by the consuls ? .]_ she had
received
any thing in consequence
of that agreement,
she
wbu]d'have-_eeh-__
it_ as we have already said,
be_'e_e"
would have possessed
it without a title, on dee_a'rT'n_-_h_-_ff_:I.
:But she had no share in the conduct
o-V-ti-_r--_6hemies: she did not contribute
to the egregious
blunder they had committed;
and she might as justly
take [ 225 ]
advantage
of it, as generals in war do of the mistakes of an
unskilful
opponent.
Suppose a conqueror after having concluded a treaty with ministers
who have expressly reserved
the ratification
to their master, should have the imprudence
to abandon all his conquests without waiting fi, r such ratification,--must
the other_ with a foolish generosity,
invite him
back to take possession of them again, in ease the treaty be
not ra_ified ?
I confess, however, and freely acknowledge,
that, if the
enemy who suffer an entire army to escape on the faith of an
agreement
concluded
with the general,
who is unprovided
with sufficient powers, and a simple sponsor,--I
confess, I
say, that, if the enemy have behaved generously,--if
they had
not availed themselves of their advantages
to dictate shameftfl or too severe conditions,_equity
requires
that the estate
should either ratify the agreement or conclude a new treaty
on just and reasonable
conditions, abating
even of her pre41
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•ooa _r. tensions as far as the public welfare will allow. For, w_
caAP xxv. ought never to abuse the generosity and noble confidence
even of an enemy. Puffendorf* thinks that the treatv at
the Furc_e Caudinae contained nothing that was too severe
or insupportable.
That author seems to make no great account of the shame and ignominy with which it would have
branded the whole republic.
He did not see the full extent
of the Roman policy, which would never permit them, m
their greatest distresses, to accept a shameful treaty, or even
to make peace on the footing of a conquered nation :--a su___b.
l_ie poimy, to which Rome was indebted for all her greatness.
nally, let us obse_rve, that, when tile inferior power has.
without orders, and without authority, concluded an equitable
and honourable treatv, to rescue the state from an nmnmen_
danger, if the sovereign afterwards, on seeing himself thus
delivered, should refuse to ratify the treaty, not because he
__thinks it a &sadvantageous one, but, merely through a wish
to avoid performing those con&tions which were annexed as
the price of his deliverance, he would certainly act in opposition to all the rules of honour and equity.
This would be a
case in which we might apply the maxim, summum jus, summa
injuria.
To the example we have drawn from the Roman history, let
us add a famous one taken from modern history.
The Swiss,
dissatisfied with France, entered into an alliance with the emperor against Louis XII. and made an irruption into Burgundy,
in the year 1513. They laid siege to Dijon. La Trlmouille,
who commanded in the place, fearing that he should be unable
to save it, treated with the Swiss, and, without waiting for a
commission from the king, concluded an agreement, by virtue
of which the king of France was to renounce his pretensions
to the duchy of Milan, and to pay the Swiss, by settled instalments, the sum of six hundred thousand crowns; whereas
the Swiss, on their side, promised nothing further than to return home to their own country,--thus
remaining at hberty
to attack France again, if they thought proper.
They received hostages, and departed.
The king was very much dissatisfied with the treaty, though it had saved Dijon, and rescued
the kingdom from an imminent and alarming danger ; and he
226 ] refused to ratify it."j- It is certain that La Trimouille had
exceeded the powers he derived from his commission, especially in promising that the king should renounce the duchy of
Milan. It is probable, indeed, that his only view was to rid
himself of an enemy whom it was less difficult to overreach
in negotiation than to subdue in battle.
Louis was not obhged
to ratify and execute a treaty concluded without orders and
without authority; and, if the Swiss were deceived, they
• Jus
12.
_2

Nat. et

Gent. lib. vui. cap. ix.

_ Ouiccmrdini,
book xiL chap. n._
De Watteville's
History of the Helvetio
Confederacy, part iL p. 185, &c.
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could only blame their own imprudence. But, as it manifestly ,oo, n.
appeared that La Trimouille d,d not behave towards them with _c.A_.x,v.
candour and honesty, since tie had deceived them on the subject of the hostages, by giving, in that character, men of the
meanest rank:.instead of four of the most distinguished citl"zens_as he had 9romised,-*--the_rwiss
wouht },ave been justifiabie _n refus[bz tbmake Dea"6"e-_'_thoutobtainine satisfilctlon
for that act of' 2.e_'_]y_r'by
the surrender_of him ,,ho
was the author 0lt_]_,or in some other mariner.
,,/The promises, the conventions, all the private contracts of t 213. Prithe sovereign, are naturally subject
to the same rules as those "_'¢_on........
tract_ of the
of private persons.
If any difficulues ar,se on the sut_3ect, it. 8overel_ql.
is equally conformable to the rules of decorum, to that dch.cacy of sentiment which ought to be particularly conspicuous
in a sovereign, and to the love of justice, to cause them to
be decided by the tribunals of the state. And such indeed
is the practice of all civilized states tlmt are governed by
settled laws.
_z_ff_Theconv'entions
which
the stat%
sovereign,
his tract¢made
_214 co=sovereign character and
and contracts
in the name
of the
formsinwith
private iridl;cldtvz_'-of_a foreign nation, fall under the rules by
h,mwlth
private
perwe have la_d_'Jo'wh'with -reSpect to public treaties.
In fact. _.... _ the
when a sdvereigh enters into a contract with one who is name,ot the
wholly independent of him and of the state, whether it be_t_t_with a private person, or with a nation or sovereign, this circumstance does not produce any difference in the rights of
the parties.
If the private person who has treated with the
sovereign is his subject, the rights of each party in this case
also are the same : but there is a difference in the manner of
deciding the controversies which may arise from the contract..
That private person, being a subject of the state, is obliged
to submit hi_ pretensions to the established courts of justice.
It is added by some writers on this subject, that the sovereign
may rescind those contracts, if they prove inimical to the
public welfare. Undoubtedly he may do so, but not upon any
principle derived from the peculiar nature of such contracts: [ 227 ]
--it must be either upon the same principle which invalidates
even a public treatywhen it is ruinous to the state and inconsistent with the public safety,--or
by virtue of the _eminent
d?m..d_n_%_m-bh
gl"--q:b_{hd sovereign a right to dispose of the
property of the citizens with a view to the common safety.
We speak here of an absolute sovereign.
It is from the constitution of each state that we are to learn who are the persons, and what is the power, entitled to contract in the name
of the state, to exercise the supreme authority, and to pronounce on what the public welfare requires.
/AWhen a la_.fjl!.power contracts in the name of the state, it _2_5. rhoy
__'_n'_ie-_
$ See De Wat'_nlle's

_,_olf, and consequently on
Histo: T of the Helvetie

Confed_cy,

p. 190.
.q23
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Booxn. _all the future ral_rsaf4haaa_ie_y_
When, therefore, a prince
e_AP.x_v. has the power to form a contract in the name-of the_s-tate,_he
tion,
and enjoy s an obligation• on all his successors;
and_ t_0se are not
hls
succes.
__
less bound than himself to fulfil his engagements
'216.Debts __h...___econductor
of the nation may have ddalia_s of his own,
of the sove-)_nd"private debts ; and his private property al--0n-e_s_liable
re_g_and /_7" .........
_h_ _d{sc'harge of suc]i _e'bts: "]_u-t
for
thestate.'
_--.-_Toans_b_racted
j t_ scrvlce of the state, debts recurred m the adml_ii
_f public_affairs, arc.contracts in all the strictness ofi_a_,_d
obligator[ on the state and the w_ole natron, w_lc]_ Is m_lspens"---a_]y
bound to discharge those debts.* When ofic_they
h-ave-1)e-en contracted by]aw{_"au'_'_5_]ty, the right of the
creditor is indefeasible.
Whether the money borrowed has
been turned to the advantage of the s_ate, or squandered in
foolish expenses, is no concern of the person who has lent it :
he has intrusted the nation with his property, and the nation
is bound to restore it to him again : it is so much the worse
for her, if she has committed the management of her affairs
to improper hands.
This maxim, however, has its bounds, founded even on the
nature of the thing.
The sovereign has not, in general, a
power to render the state or body corporate liable for the
debts he contracts, unless they be incurred with a view to the
national advantage, and in order to enable him to provide for
all occurrences.
If he is absolute, it belongs to him alone to
decide, in all doubtful cases, what the welfare and safety of
the state require.
But, if he should, without necessity, contract debts of immense magnitude and capable o-i'ruining the
nation for ever, there could not then exist any doubt in the
case: the sovereign has evidently acted _with6fit authority;
and- those who have lent him their .money ]_ave imprudently
[ 228 ] risked it. It cannot be presumed that a nation has ever consented to submit to utter ruin through the caprice and foolish
prodigality of her ruler.
As the national debts can only be paid by contributions
and taxes, wherever the sovereign has not been intru_ted by
the nation wlt"-_'a_power_toTe_'y__-axe_-a'ffd'_ntributions, or,
in short, to raise supplies by his own _h_I_6_
y_, n-e]-tiier has
he a power to renderher 1]able for whatnOt'borrows, or to invo_%]le _s-t_u_j:l_bt.
Thus, (h_ek_n_or England, who has
the right of making peace and war, has not that of contractIn 1596,Phihp IL declaredhim- couldno longerfindany onewhowas
eeffa bankrupt,
underpretencethatan willingto lend h_m money; and his
unfairadvantage
hadbeentakenof his affairssufferedso severelyin consc_eeessitaes.H_screditorsloudly ex- quenee,that hewas obligedto replace
claimedagainsth_s conduct,and as- thingson their formerfooting,and to
sertedthatno confidence
couldthence- heal the woundwhxchhe had g_vento
forward

be

placed

either

xn

his

word

or

the

public

faith.--Grotius,

Hist.

of

his treatms,since he xnterposed_he the D,sturbancesin the N_therland_
royalauthomtyto supersedethem. He aook
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mg national debts, without the concurrence
of parliament:
s°o_ n.
because he cannot, without their concurrence; levy any money xz___
c__l, v.
on.his people.
/The
ease is not the same with the donations
of the sore-_ .olr. Doreign as with his debts.
When a sovereign has borrowednat_ons°f
without necessity,
or for au unwise purpose, the creditor
has the soreintrusted the state with his property ; and it is just that the re,gn.
state should restore it to him, if at the time of the transaction, he could entertain
a reasonable
presumption
that it was
to the state he was lending it. But, when the sovereign gives
away any of the property of the state,--a
part of the natmnal
domain,_a
considerable
fief,--he
has no right to make such
grant except with a view to the pubhe welfare, as a reward
for services rendered
to the state, or for some other reasonable cause, in which the nation is concerned : .if_e has made
the donation without reason, and without a lawful cause, he
h_s/_m_-ff'de-_--¢i_tib-fit authprit 3.
t/is successor, or the st'tte,
may at any t_'nae revoke such a grant ; nor would the revocation be a wrong done to the grantee, since it does not deprive
him of any thing which he could justly call his own.
What
we here advance holds true of every sovereign whom the law
does not expressly invest with the free and absolute &sposal
of the national property : so dangerous
a power is never to
be founded on presumption.
Immunities
and privileges conferred
by the mere liberalir_y
of the sovereign, are a kind of donations, and may be revoked
in the same manner, if they prove detrimental
to the state.
But a sovereign cannot revoke them by his bare authority,
unless he be absolute : and, even in this case, he ought to be
cautious and moderate in the exertion of his power, uniting
an equal share of prudence and equity on the occasion.
Immunities
granted
for particular
reasons,
or with a view to
some return, partake of the nature of a burdensome contract,
and can only be revoked in case of abuse, or when they become incompatible
with the safety of the state.
And if' they
he suppressed
on this latter account, an indemnification
_s
due to those who enjoyed them.

CHAP.

XV.

OF THE FAITH OF TREATIES.
THOUGH
we have sufficiently established (§§ 163 and 164)
the indispensable
necessity of keeping
promises, and observing treaties, the subject is of such importance,
that we cannot
forbear considering
it here in a more general view, as interesting, not only to contracting
parties, but likewise to all
nations, and to t}e universal society of mankind.
2C
325
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c_*r xv.
_ -_ls.
What
_ssacred among
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229

OF

THE

FAITH

OF

TREATIES.

took n.
Every thing which the public safety renders inviolable is
cm,P.xv. sacred in society. Thus, the person of the sovereign is sacred,
"he'cause the safety of the state requires that he should be in
perfect security, and above the reach of violence: thus the
people of Rome declared the persons of their tribunes sacred,
--considering it as essential to their own safety that their
defenders should be screened from all violence, and even exempt from fear. Every thing_ therefore, which the common
safety of mankind and the peace and security of human society require to be held inviolable, is a thing "that should be
sacred among nations.
210.Trea- Who can doubt that treaties are in the number of those
t_es_e sa- things that are to be held sacred by nations ? By treaties
ered bethe most important affairs are determined ; by them the pretween
nations,
tensions of sovereigns are regulated; on them nations are to
depend for the acknowledgment of their rights, and the security of their dearest interests.
Between bodies politic,--between sovereigns who acknowledge no superior on earth,-treaties are the only means of adjusting their various pretensions,--of
establishing fixed rules of eonduct,--of ascertaining what they are entitled to expect, and what they have
to depend on. But treaties are no better than empty words,
if nations do not consider them as respectable engagements,
--as rules which are to be inviolably observed by sovereigns,
and held sacred throughout the whole earth.
220. The
.The faith of treaties,--that
firm and sincere resolution,-fa_thoftrea-that invariable constancy in fulfilling our engagements,--of
ne_is sa- which we make profession in a treaty, is therefore to be held
trod.
sacred and inviolable between the nations of tile earth, whose
"satiety and repose it secures : and, if mankind be not wilfully
get_dlent in their duty to themselves, infamy must ever be the
portion of him who violates his faithf /
221. He /He
who violates his treaties, viohltes at the same time the
whoviolate_aw of nations ; for, he disregards the faith of treaties,--that
his treaties,
and, so far
violates
the faith which the law of nations declares sacred;
law of ha- as depends on him, he renders it vain and ineffectual. Doubly
t_on_,
guihy, he does an injury to his ally, he does an injury to all
nations, and inflicts a wound on the great society of mankind.
[ 280 ],"' On the observance and execution of treaties,"
said a re- spectable sovereign, "depends all the security which princes
and states have with respect to each other: and no dependence could henceforward be placed in future conventions if
the existing ones w_re not to be observed."*
222.Right .As all nations are interested in maintaining the faith of
ef nations treaties, and causing it to be everywhere considered as sacred
againstb_mand inviolable, so likewise they are justifiable in forming a
p e of" re p ress__g_ hihi"
........who testifies a
whoai_
eonfederac y for the puros
• Resolution
of the States-General,
of the 15th of March, 1T26, in answer
g26

to the Memorial of the Marquis
Phthp, Ambassador of Sign.
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disregard
openlySuch
sportsa man
with isit,--who
B,,o_ xv.
,L
and trampldsfol itit_--who
under foot.
a public violates
enemy c.A,.,
w]_o sa_-T'ff6"rodn_ati-ons_bf
the peace
and
common
safet)
of
garas
th_
_Ith nf trea,.
nations.
But we should be careiul• not to extena -- tais
maxnn.
•
IlO_,
to the prejudice of that liberty and independence
to which
every nation has a claim.
When a sovereign
breaks his
treaties, or refuses to fulfil them, this does not immedmtely
imply that he considers them as empty names, and that he
disregards
the faith of treaties:
he may have good reasons
for thinking
himself liberated
from his engagements;
and
other sovereigns have not a right to judge him.
It is the
sovereign who violates his engagements
on pretences that are
evidently frivolous, or who doe_ not even think it worth his
while to allege any pretence whatever, to give a eohmrable
gloss to his conduct, and cast a veil over his want of t'anh,-it is such a sovereign who deserves to be treated as an enemy
to the human raceb/"
"in treating
of religion, in the first book of tins work, we _ -%%. Tae
could not avoid giving several instances
of the enormouslY'*
nationsofVlOabuses which the popes formerly
made of their authority,
t,ted by th_
There was one in particular,
which was equally injurious to all wpes.
states, and subversive of the law of nations.
Several popes
have undertaken
to break the treaties of sovereigns;
they
carried their daring audacity so far as to release a contracting power from his engagements,
and to absolve lnm from
the oaths by which he had confirmed them.
Cesarini, legate
of pope Eugenius
the Fourth, wishing to break the treaty
which Uladislaus,
king of Poland
and Hungary,
had concluded with the sultan Amurath,
pronounced,
m the pope's
name, the king's absolution from his oaths.*
In those times
of ignorance,
people thought themselves really bound by nothing but their oaths, and they attributed
to the pope the
power of absolving them fl'om oaths of every kiml.
Uladislaus
renewed
hostilities
against tile Turks:
but that prince, in
other respects worthy of a better fate, paid dearly for perfidy,
or rather for his superstitious
weakness:
lie perished, ,_th
his army, near Varna:--a
loss which was fatal to Christendom, and brought on her by her spiritual head.
The following epitaph was written on Uladislaus :
Romulid,'e Cannas, ego Varnam elade notavt.
]'}tselt,e, mortales, non temerare fidem.
_e
nlSl
ponttfices
jasslssent
rumpere f_edus,
:Non ferret Scythlcum Pannoms era jugum.

Pope John XII. declared null the oath which the emperor [ 231
Louis of Bavaria, and hts competitor
Frederic of Austrm, had
mutually taken when the emperor set the latter
at liberty.
Philip, duke of Burgundy,
abandoning
the alliance of the
History of Poland, by the Chevaher
clo Sohgnac_ voL iv. 112. He quotes

Dlugoss, Neugobauer,
De Fulstm, &c.

Sarmckl,

t/erburt,
327
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•poe n English, procured from the pope and the council of Basil an
ca^,,, x¢. absolution from his oath. And at a time when the revival
of letters, and the establishment of the Reformation should
have rendered the popes more circumspect, the legate Caraffa,
in order to induce Henry II. of France to a renewal of hostilities, had the audacity co absolve him, in 1556, from the
oath he had made to observe the truce of Vaueelles.*
The
famous peace of Westphalia displeasing the pope on many
_ac'-counts.he did not confine himself to protesti'l-ag_a_ga'-_n-st
the
articles of a treaty in which all Europe was interested : he
published a bull, in which, from his own certain knowled.ae,
and full ecclesiastical power, he declared several articles of
the treaty null, vain, invalid, iniftuitous , unjust, condemned,
reprobated, frivolous, void of force and effect ; and that nobody was bound to observe them or any of them, though they
were confirmed by oath.--Nor was this all :--his holiness, assuming the tone of an absolute master, proceeds thus--And,
nevertheless, for the greater precaution, and as much as need
be, from the same motions, knowledge, deliberations, and plenitude of power, we condemn, reprobate, break, annul, and
deprioe of all force and effect, _he said articles, and all the
other things prejudicial to the ab_,ve, _e.t
Who does not see
that these daring acts of the popes, which were formerly very
frequent, were violations of the law of nations, and directly
tended to destroy all the bands that could unite mankind,
and to sap the foundations of their tranquillity, or to render
the pope sole arbiter of their affairs ?
2_a. This But who can restrain his indignation at seeing this strange
abuseau- abuse authorized by princes themselves?
In the treaty eonflaorized by eluded at Vincennes, between Charles V. king of France, and
princes.
Robert Stuart, king of Scotland, in 1371, it was agreed that
the pope should absolve the 5bots from all the oaths they had
taken in swearing to a truce with the Rnglish, and that he
[ 232 ] should promise never to absolve the iVreneh or Sects from the
oaths they were about to make in sweartng to the new treaty._
225. Use The custom generally received in former times, of sw,earing
of
an outh to the observance of treaties, had furnished the popes with a
in treaties.
pretext for claiming the power of breaking them, by absolving the contracting parties from their oaths. But_inthe
It doesnot .present day_ even
children know that an oath does not eon_onstitu_e
th_ obl_ga stitute the oblijgation to keep a promise or_trgaty:
it only
t_. _12_) gL;es a_ additional _tre_gth to that obligation J by calling God
• On these facts, see the French and
German
historians.--"
Thus war was
determined
on m favour of the pope :
and after cardinal Caxaffg, by wrtue of
the powers vested m him by his holiness, had absolved
the king from the
oaths he had taken in ratification
of

out a previous
declaration
of hostalitles,"--De
Thou, hb. xvii.
_-History
of the Treaty of West,phalia, by Father Bougeant,
in 12me.
vol. w p. 413.
_ Cholsy's History of Charles V. p.
282.

the truce, he even
attack the emperor
228

(128) Paley, in his Moral Philosophy, agrees an this visw of moral philo

permitted
him to
and his son with-
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_o bear witvess.
A man of sense, a man of honour, does not Boo_ n.
"t_t_ink'himse]]']ess bound by his word alone, by his faith once t;_:__v:
pledged, than if he had added the sanction of an oath.
Cicero
would not have us to make much difference between a perjurer and a liar.
"The habit of lying (says that great man)
paves the way to perjury.
Whoever can be prevailed on to
utter a falsehood, may be easily won over to commit perjury:
for the man who has once deviated from the line of truth,
generally feels as little scruple in consenting
to a perjury as
to a lic. For, what influence can the invocation of the gods
have on the mind of him who is deaf to the voice of conscience ? The same punishment,
therefore,
which heaven
has ordained for the perjurer,
awaits also the liar : for it is
not on account of the formula of words in which the oath is
couched, but of the perfidy and villany displayed by the perjurer in plotting
harm against his neighbour, that the anger
and in&gnation
of the gods is roused,"*
jThe
oath does not then produce a new obligation : it only
giyes additional force to the ob]igatlon imposed by tile treaty,
and in every thing'sl_/_res
the same fate with it.
Where the
treaty is of" its own natu/e vk_d and obligatory,
the oath (in
itself a supererogatory
obligation) is so too: but, where the
treaty is void, the oath is void likewise.
,'_he oath is a .p__sonal act : it cart_herefore
only regard _.°"_. It
,(he person of _lm who swears, whether he swears himself, or does
notthe
change
deputes another to swear in his name.
However, as this act nature of '
does not produce a new obligation, it makes no change in the obhgataolas._
nature of a _ti'_k'ty.
Ttius, an alliance confirmed by oath is
so confirmdd_'tdy'wlth
respect to him who has contracted
it:
but if it he a real alliance, it survives him, and passes to his
successors as an alliance not confirmed by oath.
:For the same reason, since the oath can impose no other _22r. It
obligation
than that which results from the treaty itself, it gl_esn°P re
gives no pre-eminence
to one treaty, to the prejudice of those eminenceto
one
treaty
that are not sworn to. And as, in case of two treaties clash-above
ing with each other, the more ancient ally is to be preferred another.
(§ 167); the same rule should be observed, even though the
more recent treaty has been confirmed by an oath.
In the [ 232 ]
same manner, since it is not allowable to engage in treaties
gation.

It

is

the

modern

policy

to

oonsuevit_

Quis

onim

deprecationo

restrainprosp_tlve oaths,or rather pro- deorum, non oonscientim fide commoraises, mad all extra-judicial oaths not vetur? Propterea, qu_e pcena ab dils
_sentml for elicitang evidence upon immortahbusperjnro, h_eoeadem menpast event_.--C,
daei constitutaest. Non emm ex pa¢• At quid interest inter perjurum et tione verborum qm_)us jusjurandum
mendaeem? Qm mentirlsolet,pejerare oomprehenditur, sed ex perfidla et
consuewt. Quota ego, ut mentmtur, mahtm per quam insidl_ tenduntm"
induoere possum, ut pejeret, excraxe alicubdii lmmortales hommibusirasei
fofde pOtero:namqm semel a ventate et _uecen_ereconsu_runt. Clcer.Orag
deflexit,hie non majori religmne ad pro Q. Roscio,comoedo.
I_rjnmumquamsd mendacmmt orduei
4$
2c2
329
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_,)o_:n. inconsistent
with existing
ones (§ 165), the circumstance
of
CHAP.xv. an oath will not justify such treaties, nor give them sufficient
validity to supersede those which are incompatible with them :
--if it had such an effect, this would be a convenient
mode
for/princes
to rid themselves of their engagementsy_
228. It
/_hus
also all oath cannot give vahdity to a treaty that is
ca, sot zlve _f its own nature mvahd,_justlfy
a treaty which _s m itself
leveetotha_
_ _unjust,--or
impose any obl]gatlon to fulfil a treaty, however
treat)"
Lsinv_,a. lawfully concluded,
when an occasion occurs in which the
observance of it would be unlawful,--as
for instance, if the
ally to whom succours have been promised undertakes
a war
that is manifestly
unjust.
In short, every treaty made for a
dishonourable
purpose (§ 161), every treaty prejudicial to the
state (§ 160), or contrary to her fundamental
laws (Book I.
§ 265), being in its own nature void,--the
oath that may have
been added to such a treaty is void likewise, and falls to the
ground
together with the covenant which it was intended to
confirm,_" j
o
.%o9.AsThe asseveratmns
used in entering
into engagements
are
**ver_Uons.forms of expression intended to glve the greater force to promises.
Thus, kings promise in the most sacred manner, with
good faith,
solemnly,
irrevocably,
and engage
their royal
word, &c.
A man of honour thinks himself sufficiently bound
by his word alone : yet these asseverations
are not useless, inasmuch as they tend to prove that the contracting
parties
form their engagements
deliberately,
and with a knowledge
of what they are about.
Hence,
consequently
the violation
of such engagements
become the more disgraceful.
With
mankind, whose faith is so uncertain,
every circumstance
is
to be turned to advantage : and since the sense of shame operates more powerfully on their minds than the sentiment of
duty, it would be imprudent
to neglect this method..../
"
_.30. The
After what we have said above (§ 162), it were unnecessary
fa,th of
to undertake
in this place to prove that the faith of treaties
treaties
doeshas no relation to the difference of religion, and cannot in any
not depend
on the d_f- manner depend upon it. The monstrous maxim, that no faith
ference of i8 to be kept with heretics, might formerly raise its head amidst
rangoon,
the madness of party and the fury of superstition
: but it is
at present generally
detested.
231. Pre- If the security of him wh_) stipulates
for anything
in his
_ut_o.S
prompts
him to require precision,
fulness, and
be taken to
in own favour
wording
the greatest
clearness
in the expressions,--good
f._bt.h_dem_ties,
rounds, on the other hand, that each party should .express his
promises clearly, and withoutflhe
least amb]'gu_.--Th-_Talth
of treaties is basely prostituted
by studying to couch them in
vague or equivocal terms, to introduce ambiguous expressions,
to reserve subjects of dispute, to overreach those with _'hom
we treat, and outdo them in cunning and duplicity.
Let the
man who excels in these arts boast of his happy talents, and
esteem himself a keen negotiator"
but reason and the sacred
ik30
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law of nature will class him as far beneath a vulgar cho_at as _oot u.
the majesty of kings is exalted above private persons.
True ChAr.xv.
&plomatic
skill consists in guarding
against imposition, noZ

in p_a_sing"it:

.....

/ Subterfuges
in a treaty are not less contrary to _ood faith _ ,%2 Sub"H_s catholic Majesty, Fe-rdlnand, having coneludea
a treatx terfoges in
with the archduke
his son-in-law, thought he could evade _J _reaUes.
by privately protesting
against the treaty:
a puerile finesse I
which, without giving any right to that prince, only exposed
his weakness and duplicity.
2_he rules that establish a lawful interpretation
of treaties _ 233. An
_re sufficiently important to be made the subject of a distinct eV,dently
ctmpter.
_or the presen,, let us rumply observe that an ev_•
•
.
,
•
.
p**etat_lOll
dently false lnterpretatmn
is the grosscst imaginable violation _.eo_sten_
of the fait_ of_i:eatIes,
tie that resorts to such an expedient, v th th,
either impudently
sports with that sacred faith, or sufficiently _ _s of
evinces h_s reward conwctmn of the degree of moral turpitude
annexed
to the violatmn of it : he wishes to act a dishonest
part, and yet preserve the character
of an honest man : he
is a puritanical
impostor, who aggravates
his erime by the
addition of a detestable hypocrisy.,'Grotius
quotes several
instances of evidently false interpretations
put upon treaties :*
the Plateans,
having promised
the Thebans to restore their
prisoners,
restored
them after they had put them to death.
Pericles, hawng promised
to spare the lives of such of the
enemy as laid clown their arms, t ordered all those to be killed
who had iron clasps to their cloaks.
A Roman general,+ having agreed with Antiochus
to restore him half of his fleet,
caused each of the ships to be sawed in two.
All these interpretations
are as fraudulent
as that of Rhadamistus,
who,
according to Tacitus's account,]l having sworn to Mithridates
that he would not employ either poison or the steel against
hio, caused him to be smothered under a heap of clothes.
,/__Our faith may be tacitly pledged, as well as expressly : it _ 234. '*_a
,_s sufficient that it be pledged, in order to become obligatory : tacitly
the manner can make no difference in the case.
The tacit pl'_iged
pledging of faith is founded on a tacit consent;
and a tacit
consent is thai; wt_[ch, ]s, by fair deduction, inferred from our
actions.
Thus, as GrotYtis obse_;ces,_ _-hatever is included in
t]_-e-fl_ure of certain acts which are agreed upon, is tacitly
comprehended
in the agreement:
or, in other words, every
thing which is indispensably
necessary to give effect to the
articles agreed on, is tacitly granted.
If, for instance, a promise is made to a hostile army who have advanced far into
• Do Jure Benl et Pacis,lib. iLyap.
_ Q.Fabius Labeo,according to Yaxvi. _ 5.
lerius Maximns, Llvy makes no men_-Llterany,"laid downtheir iron or tionof the transaction.
•reel""hence the perfidmusquibbleoa
!]Annal. hb. xii.
the word *ton,whmh cannotbe so well
_.Lib. ih. cap.xxiv. _ 1.
renderedin Enghsh.
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_oo_ m the country, that they shall be allowed to return home in
¢.AP. x_. safety, it is manifest that they cannot be refused provisions;
for they cannot return without them. In the same manner,
in demanding or accepting an interview, full security is
tacitly promised. Livy justly says, that the Gallo-Greeks
violated the law of nations in attacking the consul Manlins
at the time when he was repairing to the place of interview
to which they had invited him.* The emperor _/alerian,
having been defeated by Sapor, king of Persia. sent to him
to sue for peace. Sapor declared that he wished to treat
with the emperor in person ; and Valerian, having consented
to the interview without any suspicion of fraud, was carried
off by the perfidious enemy, who kept him a prisoner till
his death_ and treated him with the most brutal cruelty.JGrotius, in treating of tacit convcntions_ speaks of those m
which the parties pledge their faith by mute signs.J: But we
ought not to confound these two kinds of tacit conventions :
for that consent which is sufficiently notified by a sign, is an
express consent, as clearly as if it had been signified by the
voLce. Words themselves are but signs estabhshed by custom: and there are mute signs which established custom
renders as clear and as express as words. Thus, at the present
day, by displaying a white flag, a parley is demanded, as expressly as it could be done by the use of speech. Security is
tacitly promised co the enemy who advances upon this invitation.

CHAP. XVI.
_'wA_. xv_.

OF SECURITIES GIVEN FOR THE OBSERVANCE OF TREATIES.
/

2_5. G_-jCONVINCED
by unhappy experience, that the faith of
_ty.
_reaties, sacred and inviolable as it ought to be, does not
always afford a sufficient assurance that they shall be punctually observed,_mankind
have sought for securities against
perfidy,_for
methods, whose efficacy should not depend on
the good faith of the contracting parties. A guaranty is one
of these means. When those who make a treaty of peace,
or any other treaty, are not perfectly easy with respect to
its observance, they require the guaranty of a powerful sovereign.
The guarantee promises to maintain the conditions
of the treaty, and to cause it to be observed. As he may
find himself obliged to make use of force against the party
who attempts to violate his promises, it is an engagement that
_+ Lzvy,

hb.

xxxvlii,

cap.

xxv.

_"The Life of Valerian in Crevier's History of the Emperors.
Lib. fii. cap. xxiv. _ _.
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ao 8overeign ought to enter into lightly, and without good _o_ H
reason. Princes indeed seldom enter into it unless when they CHArxvl.
have an indirect interest in the observance of the treaty, or
are induced by particular relations of friendship.
The gas- [ 236 ]
rarity may be promised equally to all the contracting parties,
to some of them, or even to one alone : but it is commonly
promised to all in general.
It may also happen, when several
sovereigns enter into a common alliance, that they all reciprocally pledge themselves to each other as guarantees for its
observance.
The guaranty is a kind of treaty, by which assistance and succours are promised to any one, in case he has
need of them, in order to compel a faithless ally to fulfil his
en_agements_.f
/"__Quaranty'being given in favour of the contracting powers, _:36. It
or of one of them, i-t does not authorize the guarantee to in-g,)es the
terfere in the execution of the treaty, or to enforce the obser-guarantee
no right to
vance of it, unasked, and of his own accord. If, by mUtual,_ter_e_=.
consent, the parties think proper to deviate from the tenor_kod _=the
of the treaty, to alter some of the articles, or to cancel it alto- execut,oael
gether,--or if one party be willing to favour the other by a a treaty.
relaxation of any claim,--they have a right to do this, and
the guarantee cannot oppose it. Simply bound by his promise to support the party who should have reason to complain
of the infraction of the treaty, he has acquired no rights for
himself.
The treaty was not made for him; for, had that
been the case, he would have been concerned, not merely as
a guarantee, but as a principal in the contract.
This observation is of great importance : for care should be taken, lest,
under colour of being a guarantee, a powerful sovereign should
render himself the arbner of the affairs of his neighbours,
an_ pretend to give them law.
/l_ut it is true, that, if the parties make any change in the
_rticles of the treaty without the consent and concurrence
of the guarantee, the latter is no longer bound to adhere to
the guaranty; for the treaty thus changed is no longer that
which he guarantied.(129)
As no nation is obliged t_odo any thing for another nation, _ 237. _'a
which that other i_ herself capable of doing, it naturally fol- tureof th_
lOWSthat the guarantee is not bound to give his assistance obhg_t_on,t
imposes,
except where the 1_ rty to whom he has granted his guaranty
is of himself unable to obtain justice..
JIf there arises any dispute between the contracting parties
respecting the sense of any article of the treaty, the guarantee
is not immediately obliged to assist him in favour of whom
he has given his guaranty.
As he cannot engage to support
in_ustice_he is_tg__._iQ.search
for the true sense
(129) This principle of the law of
ttationJ in this respect precisely appliem
to gu_ra_tms
given by private
indi-

viduats.
5 Barn. & _res. 269_ 2 Dowl
& R. 22 ;_ 5 Bin S. 485.---_
333
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_oo_ _. _0f th, treaty, to weigh the pretensions
of him who claims hig
e_AP. xv_. guara.ty
; and, if he finds them ill fSfinde___:nSfi._fu_
to
suppo _ thegn, without failin_ in his en-a_,ements.
-2_8. The
It i no less evident that the guaranty cannot iml_air the

-,fanyonewhois nota

t e-i;e :y.-if, there

;:_?t(h: _- for_
_e-,i-hap_'ens
that the guarantie(t
treaty proves derogatory
rights of a to the ights of those who are not concerned in it,--the
treaty
third party,
being anjust in this point, the guarantee
is in no wise bound
to procure the performance
of it ; for, as we have shown above,
he can never have incurred an obligation to support injustice.
[ 237 ] This was the reason alleged by France,
when, notwithstanding her having guarantied
the famous pragmatic
sanction of
Charles VI., she declared for the house of Bavaria, in opposition to the heiress of that emperor.
This reason is incontestably a good one, in the general view of it : and the only
question to be decided at that time was, whether
the court
of France made a just application
of it.
:Non nostrum

inter vos tantas

componere

lites.

I shall observe on this occasion, that, according to common
usage, the term guaranty
is often taken in a sense somewhat
different from that we have given to it.
For instance, most
of the powers of Europe guarantied
the act by which Charles
¥I. had regulated
the succession to his dominions ;_sovereigns sometimes reciprocally guaranty
their respective states.
:But we should rather denominate
those transactions
treaties
of alliance, for the purpose, in the former case, of maintaining that rule of succession,_and,
in the latter, of supporting
the possession of those states.
239. I)u-//¢]]he guaranty
naturally subsists as long as the treaty that
ration oft_i s the object of it; and, in case of doubt, this ought always
guaranty, to be presumed,
since it is required,
and given, for the security of the trea¢y.
But there is no reason which can naturally prevent
its limitation
to a certain
period,--to
the lives
of the contracting
powers, to that of the guarantee,
&c. In
a word, whatever we have said of treaties in general is equally
apl)licable to a treaty of guaranty._.
240. Trea- /_The n there is question of things which another may do or
ue8 with
give as well as he who promises, as, for instance, the payment
,ur_ty.
of a sum of money, it is safer to demand a security than a_
guaranty
: for the surety is bound to make good the promise
in default of the principal,_whereas
the guarantee
is only
"
obliged to use his best endeavours
to obtain a performance
of
/*the promise from him who has made it./
241.
A nation may put some of her possessions into the hands
Pawns,se- of another, for the security of her promises, debts, or engage,uritie,, a,,dments.
If she thus deposits movable property,
she gives
_.ort_ea.
pledges.
Poland formerly pledged a crown and other jewels
to the sovereigns of Prussia.
But sometimes towns and provinces are given in pawn.
Ill,they - are onlyp!ed_ge_.
_54
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_Ieed which assigns them as security for a debt, they serve as .ooK_
a mortg.affe:,_ir they are actuall_ put into the hands of the ere- 5"AP xv_
d'it'or, or b-_him with whom the affair has been transacted, he
holds them as pledges: and, if the revenues are ceded to him
_g an equivaldnt for the interest of the debt, the transaction
is called a compact of antiehresis.
_ _tie-rig'ht which the posse-s-si_onof a town or province con-_ ."42. A
fers upon him who holds it in pledge, extends no further than n_t_on's
to secure the payment of what is due to him, or the r)erformrJghto_er
-what she
ance of the promise that has been made to him. He niayho_a__a
therefore retain the town or the province in his hands, till lie iol_dge.
_-satisfied:
bd_ he has no right to make any change in it;
i¢or that town, or that country, does not belong to him as pro- [ 238 ]
prietor.
He cannot even interfere in the government of it,
be.vend wli-at, is required for his own security, unless the
empire, or the exercise of sovereignty, has been expressly
made over to him. This last point is not naturally to be
presumed, since it is sufficient for the security of the mortgagee, that the country is put into his hands and under his
power. Further, he is obliged, like every other person who
has received a pledge, to preserve the country he holds as a
security, and, as far as in his power, to prevent its suffering
any damage or dilapidation : he is responsible for it ; and if
th_b-b-o_fiff_ ig ruTn6d through ti_g -fault, he is bound to indemnify the state that intrusted him with the possession of
it. If the sovereignty is deposited in his hands together
with the country itself, he ought to govern it according to
its constitution, and precisely in the same manner as the
sovereign of the country was obliged to govern it; for the
latter could only pledge his lawful right.
As soon as the debt is paid, or tho_treaty is fulfilled, the __4_ rlo,_
term of the security expires, and he who holds a town or a _he_s
province by this title is bound tq restore it faithfully,
• _ in the o_l,z_dto
restoreit.
_s,a._me.st.a_Aa which_he received it, so far as this depends
on him.
But to ¢'ffose who have no law but their avarice, or their
ambition--who, like Achilles, place all their right in the point
of their sword*--a tempting allurement now presents itself:
they have recourse to a thousand quibbles, a thousand pretences, to retain an important place, or a country which is
conveniently situated for their purposes• The subject is too
odious for us to allege examples : they are well enough known,
and sufficiently numerous to convince every sensible nation,
that it is very imprudent to make over such securities.
, But if the debt be not paid at the appointed time, or if the _244. m,,
treaty be not fulfilled, what has been given in security may sh_mayap.
be retained and appropriated, or the mortgage seized, at least vrop._t¢,t
to herself,
anti]thedebt be disoharged,
or a justcompensation
made.
• lura nogat ,lbi nata, nihll non arrogat armis,--HORAT.

_b
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Boo_H.
The house of Savoy had mortgaged the country of Vau_! to
CHAP.
xvx. the cantons of Born and Fribourg; and those two cantons,
finding that no payments were made, had recourse to arms,
and took possession of the country.
The duke of Savoy, instead of immediately satisfying their just demands, opposed
force to force, and gave them still further grounds of complaint: wherefore the cantons, finally successful in the contest, have since retained possession of that fine country, as
well for the payment of the debt, as to defray the expenses
of the war, and to obtain a just indemnification.
_45.
Finally, there is, in the way of security, another precauHostages. tion, of very ancient institution, and much used among nations
mwhich is, to require hostages. ]These aid pel=_b-nfot"_onse-quence, delivered up by the prbmising party, to him with
[ -o39 ] whom he enters into an engagement, to be detained by the
latter until the performance of the promises which are made
to him. In this case, as well as in those above mentioned,
the transaction is a ip._norary contract, in which free men
are dehvered up, instead of'towns, countries, or jewels. With
respect to this contract, therefore, we may confine ourselves
to those particular observations which the difference of the
thi_ngs pledged renders necessary.
246 What.._he_aovere£gn who receives hostages hhsno other right
right we
.over them than that of securing their persons, in order to
ha_e o_er '_etaln them tiH the entire accomphsh_e_nt .9f_the promises
ho_ge_
of which they are the pledge.
He may therefore take pre
cautions t_, prevent their escaping from him : but those precautions should be moderated by humanity towards men
whom he has no right to use ill ; and they ought not to be
extended beyond what prudence requires.
It is pleas:.ng to behold the European nations in the pre
sent age content themselves with the bare parol of their_hostaces. The English noblemen wl_o Were sent to_-_rance in
_a_charaeter,
in pursuance of the treaty of Aix-la-Chapelle,
in 1748, to stay till the restitution of Cape Breton, were
solely bound by their word of honour, and lived at egurt, and
at Paris, rather as ministers of their nation than as hostages.
247
Their
_
l£ber£y_f • the hostage_ i_ the onl_hing
]_ledged
: and
hberty alone •
_
r
.
_
....
]f
he. who
has given them breaks his promise, they may be
Is pleagea.
_
_
•uetamed in captivity. Formerly they were in such cases put
to death ;--an inhuman cruelty, founded on an error. I* _as
imagined that the sovereign might arbitrarily dispose of the
lives of his subjects, or that every man was the master of his
own life, and had a right to stake it as a pledge when he delive red himself up as a hostage.
248.When __Ssoon aS the engagements are fulfilled, the cause for
they are to
•
_ .....
_ _ ........
_".....
•
. _ _-the
hostages were dehvere_ no]'_'e_
su_slsts: they
t hen_lmmcdlate|_'-become free, an£] OU_
restored with.
out de!ay, They ought also to be restored_ WTh_ reason rhr
-which they were demanded does not take place: to detain
336

THE

OBSERVANCE

OF

TREATIES.

_3_

them then would be to abuse the sacred faith uj)on which Boo_ ,L
they are delivere(_ ," The perfidious
Christiern
II., king of ,,_l,P. xvl.
Denmark,
being delayed by contrary winds before St,)ckholm.
and, together
with his whole fleet, ready to perish _ith
famine, made proposals
of peace:
whereupon, the admini._trator, Steno, im t,rudently
trusting to his promises, furnished
the Danes with provisions, and even gave Gustavus and six
other noblemen as hostages for the safety of the king, _ho
pretended
to have a desire to come on shore : but, with the
first f,_lr wind, Christiern
weighed anchor, and carried off tile
hostages ; thus repaying
the generosity
of his enemy by an
infamous act of treachery.*
fIostages
being delivered
on the faith of treaties, and he _ 249 Wh_
_/t_o receives them promising
to restore them as soon as the thor they
promise of which they are the surety shall be fulfilled,_such
maybeondetamed
engagements
ought to be literally
accomplished:
and the a,y other
hostages should be really and faithfully
restored to their for-,,eeou_
mer condition, as soon as the accomplishment
of the promise
has disengaged
them. It
is, therefore,
not allowable to detain them for an_ ot_Jer cause; and I am astonished
to find [" 240 ]
that some]earne_lwrlters'teach
a contrary doctrine.t
They
ground
their opinion upon the principle which authorizes
a
sovereign to selze and detain the subjects of another state in
order to compel their rulers to do him justice.
The principle is true ; but the application
is not just.
These authors
seemed to have overlooked the circumstance,
that, were it not
for the faith of the treaty by virtue of which the hostage has
been delivered, he would not be in the power of that sovereign, nor exposed to be so easily seized; and that the faith
of such a treaty does not allow the sovereign to make any
other use of his hostage than that for which he was intended,
or to take advantage
of his detention beyond what has been
expressly stipulated.
.The hostage is delivered for the security of a£romis%
and for that alone.
As soon_ therefore, as
t-he promise]s
_fu]fifiecl, "the-]iostage,as%e have _ust observed,
_'ug-_t_5"Se_bi'e(t
f5 "Iiis'Tormer cond_tlon.
To tell him
tli_gt'Yle ]s released as a hostage, but detained as a pledge for
the security of any other pretension,
would be taking advantage of his situation as a hostage, in evident violation of the
spirit and even the letter of the convention, according
to
which, as soon as the promise is accomplished,
the hostage is
to be restored to himself and his country, and reinstated
in
his pristine rank, as if he had never been a hostage.
Without a rigid adherence
to this p.rineiple, it would no longer be
safe to give hostages, since princes might, on every occasion,
easily devise some pretext for detaining
them 2 Albert
the
Wise, duke of Austria, making war against the_city of Zurich,
• History of the Revolutions of Sweden.
"_GroUus, lib. iii. cap. xx. _ 55 --Wolfius,
42,
2 D

Jus Gent. _ 503.
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_o(,_ ii. in the year 1351, the two parties referred the decision of their
cuaP. xvz. di._pute_ to arbitrators,
and Zurich gave hostages.
The arbitrators
passed an unjust sentence,
dictated
by partiality.
Zurich, nevertheless,
after having made a well-grounded
complaint on the subject, determined
to submit to their decision.
But the duke formed new pretensions,
and detained the hostages,* contrary to the faith of the compromise, and in evident
cootempt of the law of nations.
_050.They _ut a hostage
may be detained
for his. Oy/n__for
"
may be de- c.rimes committed, or debts contracted
in the count_
while he
tamedown
for iS in hostage there.
This is no violation _6f_'e'_altl_-b-f
the
their
actions,
treaty.
In order to be sure of recovering his liberty, according to the terms of the treaty, the hostage must not claim a
right to commit, with impunity,
any outrages against the nation bv which he is kept;
and when he is about to depart, it
is just'that
he should pay his debts./
251. of
It is the party who.gives the hostages that is to provide
•th.... peo_t fortheir
support;
for, it is by his order, and for his service,
of hostages, that they are in hostage.
He who receives them for his own
security is not bound to defray the expense of their subsist.
ence, but simply that of their custody, if he thinks proper to
[ 241 ] set a guard over them)::,.
¢ .°52. A
/¢J_he sovereign
may dispose of his subjects for the servieo
_bj_t ¢_._ i)f the state ; he may, therefore, _ive them also as hostages ;
•r,ot_efu_,__Oand the person who is nominate_for
that purpose is bound
'beah°stage'_to obey, as he is, en every other occasion, when commanded
_(_i"the service of his country.
:But. as t_e expenses
ought
to ]_e borne equally by the citizens, the hostage is entitled to
be defrayed and indemnified
at the public charge.
It is, evidently,
a subject alone who can be given as a hostage against
his will.
With a vassal, the case is otherwise.
What he owes to the sovereign, is determined
by the conditions of his fief; and lm is bound to nothing more.
Accordingly, it is a decided point that a vassal cannot be constrained
to go as a hostage, unless he be at the same time a subject.
Whoever has a power to make tre£tles'6F-con4e_ntions,
may
give and receive hostages.
For this reason, not only the
sovereign, but also the subordinate
authorities,
have a right
to give hostages
in the agreements
they make, according to
the powers annexed
to their office, and the extent of their
commission.
The governor
of a town, and the besieging
general, give and receive hostages
for the security of the
capitulation:
whoever is under their command
is bound to
obey, if he is nominated
for that purpose./
:_5_.1,_k /4_ea
ought naturalls, to be persohs of consequence,
of the ho_-_nce
they are required as a security.--'l:re]-s()n's "of mean con•ges.
dition would furnish hut a feeble security, unless they were
given in great numbers.
Care is commonly taken to settle
Tschudi,vol. i. p. 421.
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the rank of the hostages that are to be delivered;
and the _ooK n.
violation of a compact in this particular
is a flagrant derelic- cR_v _VL
tion of good faith and honour.
It was a shameful
act of
perfidy in La Trimouille to give the Swiss only hostage_ from
the dregs of the people, instead of four of the principal citizens of Dijon, as had been stipulated
in the famous treaty
we mentioned
above(§ 012).
Sometimes
the principal
persons of the state, and even princes, are given in hostage.
Francis I. gave his own sons as security for the treaty of
Madrid.
_
/the _overeign who gives hostages ought to act ingenuously _ 254. _hey
•
_ .....
ought not to
._n the affalr,_glvmg
them m reality as pledges of his word, m_k_tb_r
and, consequently,
with the intention
that they should be kept escap6
till the entire accomplishment
of his promise.
Hc cannot,
therefore,
approve of their making their escape : and, if they
take such a step, so far from harbouring
them, he is bound
*.o send them back.
The hostage, on his side, conformably
to the presumed
intention
of his'sovereign,
ought faithfully
to remain with him to whom he is delivered, without endeavouring to eseape:j'Cloelia
made her escape from the ha'rids
of Porsenna,
to "whom she had been delivered as a hostage;
but the Romans sent her back, that they might not incur the
guilt of violating the treaty.*
[ 24 ° ]
/"If the hostage happens to die, he who has given him is not _ _53. Who.
"_obliged to replace him, unless this was made a part of the t_lc__ host_.
age who
agreement.
The hostage was a security required
of i!1m : a.... s t,.bo
that security is lost without any f,_ult on*his side; and there r_1,1_d.
exists no reason why he should be obliged to give another.
If any one substitutes
himself for a time in the place of a _ _o_6. of
hostage, and the hostage happens
in the interim
to die a l_m _h,,
.....
takes
the
natural death, the substitute
is
free:
for,
m
thls
case,
thm_'__ place
.
.....
o! &
are to be replaced m the same s_.tuatmn m which they would hostage.
have been if the hostage had not been permitted
to absent
himself and substitute another in his stead : and, for the same
reason, the hostage is not free by the death of him who has
taken his place only for a time.
It would be quite the contrary, if the hostage had been exchanged
for another:
the
former would be absolutely free from all engagement;
and
the person who had taken his place would alone be bound.
/_f a prince who has been given in hostage succeeds to_w _ 2_r. A
-crown, he ought to be released
on the delivery of anothcrh°_tage _ucto
sufficient hostage, or a number of others, who shall togcthe r ceedmg
the crowr,
constitute an aggregate
security equivalent
to that which he
himself afforded when he was originally given.
This is evident from the treaty itself, which did not import that the
king should be a hostage.
The detention
of the king's person by a foreign power is a thing of too interesting
a nature
io admit a presumption
that the state had intended to expose
$ Et Roma_ipignuspscis ex f_edererestituerunt. Tit Liv. lib. ii. cap. xih.
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,r herself to the consequences of such an e_ent. Good faith
c._J xv,. ought to preside in all conventions; and the manifest or
justly presumed intention of the contracting partivs ought
to be adhered to. If Francis I. had died after having given
his sons as hostages, certainly the dauphin should have been
released : for, he had been delivered only with a view of restoring the king to his kingdom; and, if the emperor had
detained him, that view would have been frustrated, since the
king of France would still have been a captive.
It is evident, that, in this reasoning, I proceed on the supposition
that no violation of the treaty has taken place on the part
of the state which has given a prince in hostage. In case
that state had broken its promise, advantage might reasonably
be taken of an event which rendered the hostage still morl,
valuable, and his release the more necessary_/*
_ss. Th. /if he liability of a hostage, as that of a city or a country_
hablhtyof/exfi]res with the treaty which it was intended to secure
the hostage
_" "
ends with
(_43,
248): and con Sequent]y, "if the treaty
is personal,
Lhetreaty, the hostage is free at the moment when one of the contracting powers happens to die._/
2,59. The
The sovereign who breaths his word after having given hostwolatlonof _l,_es,does an injury, not only to the other contracting power,
the
treatyis but also to the hostages themselves.
For, though subjects
aa injury
doneto the are indeed bound to obey their sovereign who gives them in
hostages, hostage, that sovereign has not a right wantonly to sacrifice
[ 243 ] their liberty_ and expose their lives to danger without just
reasons.
Delivered up as a security for their sovereign's
promise, not for the purpose of suffering any harm,--if he
entails misfortune on them by violating his faith, he covers
himself with double infamy. Pawns and mortgages serve as
securities for what is due; and-thei_r acquisit_ohqrid_fi_h-i_eg
the party to whom the other _fails in his engagements.
Hosta_,es are rather pledges of the faith of him" _ho gives them
and it is supposed that he would abhor the idea of" sacrificing
innocent persons. But, if particular conjunctures oblige a
sovereign to abandon the hostages,--if, for example, the
party who has received them violates his engagements in the
first instance, and, in consequence of his violation, the treaty
can no longer be accomplished without exposing the state to
dangcr,--no
measure should be left untried for the delivery
of those unfortunate hostages ; and the state cannot refuse
to compensate them for their sufferings, and to make them
amends, either in their own persons, or in those of their
r%tative_"
2S0. The .At the moment when the soverei_r! who h_g_ven
the
fate of the hos_tag_ehas violated his falth_ th4 Iat_
ceases to retain the
hostage
c'_7_ractel:o_ a hostage, and becomes-a'pr_son'er'_o the party
when
he
whoh_
who had received hiin,'_d whohas now a rig-"htto detdin him
siren hi_ in in perpetual captivity.
BUt it beeofii_s t/ge-n-erSd_pl:inee to
fan_in his "_e_ifi from an exertion of his rights at the expense of an
34_
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_nnocent individual
And as the hostage is no longer hound
_oot u.
by any tie to h_s own sovereign who has perfidiously
aban c.Av. xvL
doned" him,--if
he chooses to transfer
his allegiance to theengagoprince who is now the arbiter of his fate, the latter ,may ac-men_.
quire a useful subject, instead of a wretched prisoner,
the
troublesome object of his commiseration.
Or he may liberate
and dismiss him, on settling with him the conditions.
/We have already observed that the life of a hostage can-_, :61, of
notre
la_f'ull_y'ta]_en away on account of the perfidy of the i'he right
._arty w'_o hfis d_1ivered "him. The custom of nations, the founded oa
mos_ constant
practice, cfinnot justify such an instance
of east_m.
barbarous
cruelty, repugnant
to the law of nature.
Even at
a time when that dreadful
custom was but too much authorized, the great
Scipio publicly declared
that he would not
suffer his vengeance to fall on innocent
hostages, but on the
persons themselves who had incurred the guilt of perfidy, and
that he was incapable of punishing any but armed enemies.*
The emperor Julian made th_ same declaration.t
All that
such a custom can produce, is impunity among the nations
who practice
it.
Whoever
is guilty of it cannot complain
that another is so too: but every nation may and ought to
declare that she considers the action as a barbarity
injurious
to human nature.

CHA P.XVl .
\

[ 244 ]

OF THE INTERPRETATIONOF TI_EATI_S/(130)
_

f

char xvr

"i/zI_ the ideas of men were always distinct and perfectly_ 262 l_odeterminate,_if,
for the expression of those ideas, they had ee_s_tyof
none but proper words, no terms but such as were clear, • nre-estabh_bmg
*
rulesof inrise, and susceptible
only of one sense,--there
would never terpretat_,
• Tit.Lie. lib. xxviii, cap. xxxiv,
the same. (Ephlnstonev. Bedreeehnnd,
See Grottos, lib. ill cap. xi. _ 18_ Knapp's Rep. 340: Lindo v. Rod_ey,
not.2.
Dougl. 313.) Pohtleal treaties be(130) See furtheras to the construe- tween a foreign state and subjects of
tionof treaties,post B. 1_r. Ch.III _ 32, the crownof GreatBritain, acting as
post, 443. This chapter is highly an independentstate underthe powers
importantto be studied,in relatmnto granted by charter and act of parhaquestions respecting the construction meat, are not a subject of mumelpal
of private contracts, statutes, &e., as jurisdmtmn"therefore,a bill founded
well as of treaties,as manyof therules on such treatiesby the nabob of Areot
are capable of general appheation, against the East India Company.was
Questionsrespecting the eo_struct_on, dismissed. (_abob of _arnatie v. East
in.fraet_ofl, Or observance of t_eaties,are India Co_np_ny,2 Ves. jun. 56, and
not in generaldirectlyagitated in any see in general.Hill v. Reardom2 Sxm.
municipal court of law or equity of & Stu. 437; Jacob, Rep. 84:2 Russ.
Great Britain, at least as regards the Rep 608--633: confirming the geneadjustment of any claims between the ral rule, but admitting the jurisdietwn
_e_pective stateFwho were parties to of a court of equity, where there has
2v 2
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Joo_ n. be any difficulty in discovering their meaning in the words
_.P. _i_. by which they intended to express it : nothing more would be
necessary than to understand the ]anguage.
But, even on
been a trust.)
But, collaterally, courts
of law very frequently
have to discuss
and to construe and give effect to treaties, as regards the private rights of
subjects; and, after ascertaining
the partmular object of the treaty, the courts
then construe
it nearly by the same
rules as affect contracts between private
individuals.
(Per Eyre, C.J. m Jlarryatt v. W_lson, 1 Bos. & Pal. 436---439.
And see m general, as to the construetmn of treaties,
Marrlott's
case of
Dutch ship, 12, 13, &c.)
One general
rule to be ever kept m view is, that it is
the essence of a definitive
treaty of
peace that the commercial
frmndly intereourse
of the contracting
powers
must be replaced in its former state.
(2
Chalmer's Opinion, 849._
Vattel,
in pages 244---274,
elaborately lays down several rules .for teaatru,_g treaties.
In a learned opmmn
upon the subject, it has been well observed,
that treaties,
being
m their
nature compacts
superseding
the cornmen usage, whmh is, strictly speaking,
the law of natmns, by partmalur
st_pulatmns, are to bc argued upon the footing of all obligations which arise from
contract,
expressed
or tacit, whether
_aas] ex contractu, or necessamly lmphed
by general
words of comprehensmn;
and the principles
of the civil law de
obllgat_ombus, whmh lstholawadmltted
by all natmns in Europe,
by most in
their domestm
and by all in natmnal
questions, must be allowed to arbitrate
m deciding
the validity, existence, and
meamng of a pubhc treaty, by the same
rules and rcasomngs
as when applied
to any other contract
of private
life.
Words
or characters
arc merely used
to convey, by marks
or sounds, the
ideas of consent, and to preserve the
memory
of compacts:
now, the end
being thus principally to be considered,
and the means being regarded only as
declarative
of the end, ff hy any other
means than by strict words a contract
is lmphed, it is undoubtedly valid whenever there appears, from any acts or
reasonable
interpretatmns
of signs, _n
acknowledged
consent,
and equitable
foundatmns of contracting,
these clreumstancos making the very subitance
of a contract.
(Sir James
Marriott's
Opmmn on the Duratmn of the Treaty
of Neutrahty
in "686, in Chalmer'c
a42

Collect. of 0pinions,
col. 2, 345, 346._
Therefore, the rules of customary
contracts between private
indic]duals may
in general be called m aid.
However_
m debating
any questmn upon treaties
arising
between nation and nat_on, in
the age we hve in, it is necessary
to
keep in view the general state and condltlon of the contracting
powers, from
whence
the arguments
of pubhc law
can only be drawn with any just dec]sion.
(2 Chalmer's
Col. 0p. 347.)
It
has also been considered that a general
commercml
treaty, not hm]ted
by its
terms to a particular
time, is only suspe1*ded by a war; and that, upon the
return of peace, it will tacitly revive by
implication,
unless there be an express
declaratmn
ta the contrary.
(2 Chalmer's
Col. Op. 3_--355.)
In
the
great case of Marryatt v. W, lson, npcn
the constructmn
of the treaty between
Great Bntain and the United States, Lt
error m the Exchequer
Chamber, Eyre,
Ch. J., after observing
that a treaty
should be construed
hberally, and cons_stent with the good faith which always dlstmgmshes
a great natron, said,
that courts
of law, although
not the
expounders
of a treaty, yet when it ts
brought
under their
consideration
_neldentally,
they
must
say how the
treaty is to be understood
between
the
parties to the action,
and in doing
which, they
have but one
rule by
which to govern themselvca
We are
to construe
this
treaty
as we would
construe
any other instrument,
pubhe
or prorate ; we are to collect from the
nature of the subject, from the words
and the context,
the true intent
and
meaning
of the contracting
parties,
whether they are A. and B., or happen
to be two independent
states.
(Per
Eyre, Ch. J., in $tarr_jatt v. W_lson,
1 Bos. & Pal. 436-----439.
{ The United
_ates v. Arredondo
et al., 6 Peters' S. C.
Rep. 610.}
With respect
to the general
rules
for construing
private
contrasts, and
whmh equally apply to treaties, see
cases collected, Chitty on Bills, 8 ed.
19ta--194.
Palsy on Moral Phd. 126.
The editor has purposely refrained from
fortifying the excellent rmes laid down
in the context, by numerous mstance_
feehngthatthatattemptmightratherencumber than zmprove thin editmn.--C.

OF THE INTERPRETATIONOF TREATIES.

24_

this supposition,
the art of interpretation
would still not be ,oox H.
useless.
In concessions,
conventmns,
and treaties, in all con-c,AP x,x_
Sracts, as well as in the laws, it is impossible
to foresee and
point out all the particular
cases that may arise ; me decree,
we ordain, we agree upon certain things, and express them in
general terms:
arid, though all the expressions
of a treaty
should be perfectly
clear, plain, and determinate,
the true interpretation
would still consist in making, ill all the particular
cases that present themselves,
a just application of _hat has
been decreed in a general
manner.
But this is not all:conjectures
vary, and produce
new kinds of cases, that cannot be brought within the terms of the treaty
or the law,
except by inferences
drawn from tile general
views of the
contracting
parties, or of the legislature.
_Between different
clauses, there will be found contradictions
and inconsistencies,
real or apparent ; and the question is, to reconcile such clauses,
and point out the path to be pursued.
But the case is much
worse if we consider that fraud seeks to take advantage even
of the imperfection
of language,
and that men designedly
throw obscurity and ambiguity
into their treaties, in order to
be provided with a pretence for e!udmg them upon occasion
It is therefore necessary to establish rules founded on reason,
and autholized by the law of nature, capable of dlflhsing light
over what is obscure, of determining
what is uncertain,
and
of frustrating
the views of him who acts with duplicity
in
forming the compact.
Let us begin with those that telJd particularly to this last end,--with
those maxims of justice and
equity which are calculated
to repress fraud, and to prevent
the.effect of its artifices.
/'_he
first _'._eneral maxim of interpretation
is, . that JT_is not _general
2a3.. 1st
¢'--_'_-.....
"allowable
to zntert_ret w]_at has no need of snter_retat_On.max,m:
zt
XV3nen a deed is worded in clear and precise terms,--when
..... t ano-_--its meaning
is evident, and leads to no absurd conc]u_ion.--abl_
to mthere can be no reason for refusing to
admit the
meanings
t_rr_et what
t_
•
_
• has no nee_
which such deed naturally
presents.
xo go eJsewnere
m f_nterpre"
search of conjectures,
in order to restrict or extend it, is but ration.(131)
an attempt
to elude it.
If this dangerous
method
be once
admitted,
there will be no deed which it will not render useless.
However luminous each clause may be,--however
clear
and precise the terms in which the deed is eouched,--all
this _ 2_:5 ]
will be of no avail, if it be allowed to go in quest of extraneous arguments,
to prove that it is not to be understood
in the
sense which it naturally
presents.*
Those cavillers who dispute the sense of a clear and deter(131)
Moral

See

190 to _94.
443,

the

Phdos.
_ 32),

prescribing

superior,

marne

126;
There

terms

Paley's

on Bills,

is another

to construe
the

maxim,

Chit.

rule,

agmnst
of

treaty,

the

8 ed.

• Standum
expressls,

(post,

mficatas,

party

a

or

the

omnmo
quorum

indlcata

negotiis

movere

humanis

volueris.

vii. n. 822.

est

ns,

qn_e

mamfestus
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verbm

est
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WOLF.
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_ooK n. minate article, are accustomed to seek their frivolous subter
CHAP.xv, fuges in the pretended
intentions
and views which they attri264. 2d bute to its author.
It would be very often dangerous to enter
maxtmgeneral:
if with them into the discussion of those supposed views that are
he who
not pointed out in the piece itself.
The following rule is better
eouhtand calculated to foil such cavillers, and will at once cut short all
ough_to
chicanery:--/f
he who could and ought to 7_ave e_xpTa_n_ed
have expla,nea
himself clearly and fully has not done it, it is the worse for
h_ms_lfhas him : he cannot be allowed to introduce subsequent restrictions
_[hls
is a maxim
no, dono,t_ which he has not expressed.
' " "
" of the-......Roman

is to
his law: _Pactlonem obseuram iis nocere in quorum fair potestate
_ it
own
detri_ men_
legem apertius couscribere.*
The equity of this rule is glaringly obvious, and its necessity is not less evident.
There
will be no security in conventions,
no stability in grants or
concessions, if they may be rendered nugatory
by subsequent
limitations,
which ought to have been originally
specified in
the deed, if they were in the contemplation
of the contracting parties.
265. 3d
The third general maxim or principle on the subject of ingeneral
terpr_t£Hon
is, that 2_re{ther the one n3r _ _o_Tie_r-o/the-parties
maxim
z---i_)*eVtedin _he c.ontract has a right to in.terpret tIze_deed or
neither of
"_'_ _,/
the contreaty according to his own fancy.
For if you are at liberty
: " -_:_- "_ rxactmgpar-_O
a_x
whatever meaning you please to my promise, you will
_ieshas a have the power of obliging me to do whatever you choose,
right
m- contrary to my intention, and beyond my real engagements:
terpret tothe
treaty acand, on the other hand, if I am allowed to explain my pro, _ording to mises as I please, I may render them vain and illusory, by
his own
giving them a meaning quite different from that which they
fancy,
presented
to you, and in which you must have understood
_._s
them at the time of your accepting them.
'

/

j

_ 266. 4th _'_ On-e6ery occasion when a person could and ought to have
general
"_made
known his intention,
we assume for true against hi_l
maxim _
....
_ '
:_
_,what
he
has
sufie_ently
declared.
This is an incontestable
,....._"wh_q_
suP.
• •
• ........
fielently d_'- principle, appned to treatms,
ff they are not a vain play
.
° . ibr,
_lared is to of words, the contracting
partms ought to express themselves
be taken for In them with truth, and according
to their real intentions.
true.
If the intention which is sufficiently declared were not to be
taken of course as the true intention of him who speaks and
enters into engagements,
it would be perfectly useless to form
contracts or treaties.
-"

,

.,2--"

" _ 2_7. we
_ught
to attend rather
•
.
tO tile
wortls
of the per_n promising, than to

:But it is here asked, which of the contracting parties ought
to have his expressions
considered as the more decisive, with
respect
to
the
true
meaning
of the contract,--whether
we
_
_'1
•
ShOUld Jay a greater
stress on the words of him who makes
the promise, than on those of the party who stipulates for its
performance.
As the force and obligation of every contract
_' Digest,
lib. ii. tit. xiv. de Pactis,
leg. 39,--See
likewise Digest, lib. xviil,
tit. L de Contrahenda
Emptmne,
leg.
21.
Labeo seripsit obseuritatem
paoti
_44

nocere
dixerlt,
integra

pctius debere venditnri
qui id
quam emptori i quia potflit re
apertaus dicere.
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arise from a perfect
promise,--and
the person who makes
n,,o, z_.
the promise is no further engaged than his will is sufficiently c)'_''" xvlL
declared,--it
is very certain, that, _l..grder
to discover the those of the
true meaning of the contract,
attention
ought principally
tar _rty st,pube paid to the wordso_th_'p-r_n_sing
party.
For, he volun\ ,,tmg.
tarl-'-_bin-ds_mself
_by hl'S w_orc]s;-and we take for true against
him what he has sufficiently declared.
This question seems
to have originated
from the manner in which conventions are
sometimes
made:
the one party offers the conditions,
and
the other accepts them ; that is to say, the former proposes
what he requires that the other shall oblige himself to perform,
and the latter
declares the obligations
into which he really
enters.
If the words of him who accepts the conditions bear
relation to the words of him who offers them, it is c_rtainly
true that we ought to lay our principal
stress on the expressions of the latter:
but this is because the person promising
is considered as merely repeating them in order to form his
promise.
The capitulations
of besieged towns may here serve
us for an example.
The besieged party proposes the conditions on which he is willing to surrender
the place :ttle
besieger accepts
them: the expressions
of the former lay no
obligation on the latter, unless so far as he adopts them.
He
who accepts the conditions is in reality the promising party;
and it is in his words that we ought to seek for the true meaning of the articles, whether he has himself chosen and formed
his expressions,
or adopted those of the other party, by referring to them in his promise.
:But still we must bear in mind
the maxim above laid down, viz., that what he has sufficiently
declared is to be taken as true against him.
I proceed to
explain myself more particularly
on this subject.
in the interpretation
of a treaty, or of any other deed what- _ 26s. 5th
soever, the question is, to discover what the contracting
parties general
have agreed upon,--to
determine precisely, on any particular m&xlm:
the
interpreta.occasion, what has been promised and aceepted,--that
is tat ion ougkt
say, not only what one of the parties intended to promise, to be made
but also what the other must reasonably
and candidly haveaeeora_ng _o
supposed to be promised to him,_what
has been sufficiently "_rules.
cerumen
,]eclared to him, and what must have influenced him in his acceptanc_e
_ver_] deed, therefore,
an(_ every _ treaty, must be
**"
'i-n_-rp_'eted
by certain fixed rules calculated to determine
its •
"meaning, as naturally
understood
by the parties eoncerned at
t],e time when the deed wa¢ drawn up and accepted.
This is
a fifth p.rjacJole.
" -A_s'these rules are founded on right reason, and are consequently approved and prescribed by the law of nature, every
man, every sovereign, is obliged to admit and to follow them.
Unless certain rules be admitted for determining
the sense it:
which the expressions
are to be taken, treaties will be only
empty words; nothing can be agreed upon with security, and
44
345
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soot n. it will be almost ridiculous
char. xw,. effect of conventions.

.

to place

any dependence

on the

269. The But, as sovereigns
acknowledge
no common judge, no Sufaith of
perior that can oblige them to adopt an interpretation
founded
treaties
lays on just rules, the faith of treaties
constitutes in this respect
an
obhgation to re1- all the security of the contracting
powers.
That faith is no
h,w th_so less violated
by a refusal to admit an evidently fair interprerules,
tation, than by an open infraction.
It is the same injustice,
the same want of good faith; nor is its turpitude
rendered
less odious by being choked up in the subtilties of fraud.
27o. o¢Let us now enter into the particular
rules on which the
ral :ul_ of interpretation
ought to be formed, in order to be just and
la_-preta- fair.
Since the sole object of the lawful interpretation
of a
deed ought to be the discovery of the thoughts of the author
or autliors of that deed,-_-_henever
we meet with any obsettrity in it, we are to consider what probably were the ideas of
those who drew up the deed, and to interpret it aeeordi_gljt
This is the general
rule for eli interpretations.
It particu"l_i']y_se_v6g t0_'aseertaiu the_eaning
6t'_parficular expressions
whose signification
is not sufficiently determinate.
Pursuang
to this rule, we should take those expressions in their utmost
latitude when it seems probable that the person speaking had
in contemplation
every thing which, in that extensive sense,
they are capable of designating:
and, on the other hand, we
ought to restrict their meaning, if the author appears to have
confined his idea to what they comprehend
in their more
limited signification.
Let us suppose that a husband h_s bequeathed to his wife all his money.
It is required to kno_
whether this expression means only his ready money, or whether it extends
also to that which is lent out, and is due on
notes and other securities.
If the wife is poor,--if
she was
beloved by her husband,_if
the amount of the ready money
be inconsiderable,
and the value of the other property greatly
superior to that of the money both in specie and in paper,there is every reason to presume that the husband meant to
bequeath to her as well the money due to him as that actually contained in his coffers.
On the other hand, if the woman
be rieh,--if
the amount of the ready specie be very considerable, and the money due greatly exceeds in value all the
other property,_the
probability
is, that the husband meant
to bequeath to his wife his ready money only.
By the same rule, we are to interpret a clause in the utmost
latitude that the strict and appropriate
meaning of the words
will admit, if it appears that the author had in view every
thing which that strict and appropriate
meaning comprehends
:
but we must interpret
it in a more limited sense when it appears probable that the author of the clause did not mean to
extend it to every thing which the strict
propriety
of the
terms might be made to include.
As, for instance, a father,
who has an only son_ bequeaths
to the daughter of his friend
s46
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all his jewels. He has a sword enriched with diamonds, Boot=.
given him by a sovereign prince.
In this case it is certainly csAP.xvn
very improbable that the testator had any intention of making
over that honorable badge of distinction to a family of aliens.
That sword, therefore, together with the jewels with which
it is ornamented, must be excepted from the legacy, and the
meaning of the words be restricted to his other jewels.
But,
if the testator has neither son nor heir of his own name, and
bequeaths his property to a stranger, there is no reason to
limit the signification of the terms : they should be taken in
their full import, it being probable that the testator used them
in that sense.
The c_rt_es
are 9bliged to express themselves _271. The
in such manner that they may mutually understand eacht ....... t_
_r.
This is evident from the very nature of the transac-_,J:_]_
tlon.
Those who form the contract concur in the same in-,o common
tentions; they agree in desiring the same thing; _nd how usage.
shall they agree in this instance, if they do not perfectly
understand each other ? W_thout this, their contract will be
no better than a mockery or a snare.
If, then, they ought
to speak in such a manner as to be understood, it is necessary
that they sLould employ the words in their proper signification,--the
signification which common usage has affixed to
them.--and that they annex an established meaning to every
termj every expression they make use of. They must not,
des_.
i.gnedly" and without mentioning it, deviate from the
cg___nl,
oa usage and the appropriate meaning of words : and it
is presumed that they have conformed to established custom
in this particular, as long as no cogent reasons .can be adduced to authorize a presumption to the contrary; for, the
presumption is, in general, that things have been done as
they ought. From all these incontestable truths, results this
rule :/_rdtit_on-oftreat_es,
_cSmpaets, and promises,,.
_ge 6ught not to deviate from the common use of the lanffua#e¢
unless we have ver__ stronq, reasons for it./rIn
all human
"-afl_i_r§,-w_dre _at)so_iecerta_nt_; 7s-'ffSt_"_'_and to point out
the way, we must take probability for our guide. In most
cases, it is extremely probable that the parties have expressed
themselves conformably to the established usage: and such
robability ever affords a strong presumption, which cannot
e overruled but by a still stronger presumption to the contrary.
Camden* gives us a treaty, in which it is expressly
said that the treaty shall be precisely understood according
to the force and appropriate signification of the terms.
After
such a clause, we cannot, under any pretence, deviate from
the proper meaning which custom has affixed to the terms,the will of the contracting parties being thereby formally declared in the most unambiguous manner.
History

of Queen Ehzabeth.
_4T
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_ooK ,I. The usage we here speak of is thatof the time when the
c_AP.xv_.treaty,or the deed,of whatever kind,was drawn up and con_ 272. In-eluded. Languages incessantlyvary, and the signi_cat.on
terpret_on
and force of words change with time. When, therefore,
an
treaties
....................
o-ofancientancient
deed is to be interpreted,
we sh_ou_
w'WR_-tilecommon use of_t_e'-_ei'ms--a'C
:t'_-_hen
itwas

*

"Of%he-same
period, and from contemporary
writers, by amgently comparing
them with each other.
This is the only
source from which to derive any information
that can be depended on.
The use of the vulgar languages being, as every
one knows, very arbitrary,--etymological
and grammatical
investigations,
pursued with a view to discover the true import of a word in common usage, would furnish but a vain
theory, equally useless and destitute of proof.
2_a. or
Wor_
are only designed to exp.ress the thoughts:
thus,
quibbles on the true signification
of an expresmon
in common use is the
words,
idea which custom has affixed to that expression.
It is then
a gross quibble to affix a particular
sense to a word, in order
to elude the true sense of the entire expression.
Mahomet,
emperor
of the Turks, at the talcing of :Negropont,
having
promised
a man to spare his head, caused him to be cut in
two through the middle of the body.
Tamerlane, after having
engaged the city of Sebastia to capitulate,
under his promise
of shedding
no blood, caused all the soldiers of the garrison
to be buried alive :* gross subterfuges
which, as Cicero remarks,_- only serve to aggravate
the guilt of the perfidious
wretch who has recourse to them.
To apare the head of any
one, and to shed ¢to blood, are expressions which, according to
common custom, and especially
on such an occ_ion,
manifestly imply to spare the lives of the parties.
| 2_4. A
All these pitiful subtilties are overthrown
by this unerring
_de onth_ rule :'-W_en_weev_dentli/se'_w-tiat_YSY_-_-gi_Yi-t_
_eTs_w_th
m,bject,
the intention of the aontrav'tin(j parties, it is net_(o__b!e to
_.) IJ _ _
...........

__ ._uificlently
wrest their knOWn,
words furnlShes
to a contrary
t'ii_ _rki_-m_ter
meaning. :_ The
of theintention,
convention,_what
is premised and accepted, demanded and granted.
A violation of the treaty is rather a deviation
from the intention which it sufficiently manifests,
than from the terms in
which it is worded:
for the terms are nothing without the
intention by which they must be dictated.
2_-_._enIs it necessary,
in an enlightened
age, to say that mental
rsserva- reservations
cannot be admitted
in treaties ? This is mani_oaa
feat, since, by the very nature of the treaty, the parties are
O See Puffcndorf's
Law of '_Nature thieg
of the perfidy
which
others
_ud Nations, book v. chap. xiL _ _. attribute to him.
La Croix, in his Hist. of Timurbee,
t Fraus enim aAstrlng|t,
non disbook v. chap. xv. speaks of this cruelty
solvit
perjurium.
De Ottie. _ib. i:i.
of Timurbee,
or Tamerlane,
towards
chap. xxxii.
4000 Armenian
horsemen, but s_ys no-
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bound to express themselves in such manner that they may Bootn.
mutually understand each other (§ 271). There is scarcely CHAP.
Xv_________._U
an individual now to be found who would not be ashamed of
huiiding upon a mental reservation.
What can be the use of
such an artifice, unless to lull the opposite party into a t_lse
security, under the vain appearance of a contract .9 It is,
then, a real piece of knavery.
Technical terms_.or t&erms_ecullar to the arts and sciences, _-_TG.h°ug'_t i_com_:t9
_ int_pr_te_accord!ng
to the definition te_p_c,atioa
glven of fS_fn by masters (;_t_neark orversous versed in tb_ of teehnieal
_'_t
_ art or science to whmh the terms belong. I r 250 1
_Y common'ly'i foi: fti_s'_ille]s-not so abs0]tite but that we may L
J
and even ought to deviate from it, when we have good reasons for such deviation; as, for instance, if it were proved
that he who speaks in a treaty, or in any other deed, did not
understand the art or science from which he borrowed the
term,--that he was unacquainted with its import as a technical word,--that he employed it in a vulgar acceptation, &c.
If, however, the technical or other terms relate to things_ 277. of
that admit of different degrees, we ought not scrupulously to termswhoa*
adhere to definitions, but rather to take the terms in a sense signification
admits

of

agreeable to the context; for a regular definition describes a degrees.
thing in its most perfect state; and yet it is certain that we
do not always mean it in that state of its utmost perfection,
whenever we speak of it. Now, the interpretation should
only tend to the discovery of the will of the contracting
parties (§ 268): to each term, therefore, we should affix that
meaning which the party whose words we interpret probably
had in contemplation.
Thus, when the parties in a treaty
have agreed to submit their pretensions to the decision of two
or three able civilians, it would be ridiculous to endeavour to
elude the compromise under the pretence that we can find no
civilian accomplished in every point, or to strain the terms so
far as to reject all who do not equal Cujas or Grotius. Would
he who had stipulated for the assistance of ten thousand good
troops, have any reason to insist upon soldiers of whom the
very worst should be comparable to the veterans of Julius
Cmsar ? And if a prince had promised his ally a good general, must he send him none but a Marlborough or a Turenne ?
There are figurative expressions that are become so familiar _27s. of
in the common use of language, that, in numberless instances, figu_._ti_e
they supply the place of proper terms, so that we ought to e_p,esBio_*
take them in a figurative sense, without paying any attention
to their original, proper, and direct signification: the subject
of the discourse sufficiently indicates the meaning that should
be affixed to them. To hatch a plot, to carry fire and sword
into a country,* are expressions of this sort; and there
• The French expression, ', oudlr une of a web ;"--"fire
and sword/'
v'ame," which
is rendered
" hatch a "fire a_l steel," (or iron).
plot," Hterally signifies, "to lay the warp
2 E

literally,
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_ooEn. scarcely can occur an instance where it would not be absurd
c_Ae.xvH.to take them in their direct and literal sense.
279 of
There is not perhaps any language that does not also conequivocal tain words which signify two or more different things, and
_xpress_ons.
phrases which are susceptible of more than one sense. Thence
arises ambiguity in discourse.
The contracting parties ougLt
carefully to avoid it. Designedly to use it with a view to
elude their engagements in the sequel, is downright perfidy,
since the faith of treaties obliges the contracting parties
[ _51 ] to express their intentions clearly (§ 271). But, if an ambiguous expression has found its way into a deed, it is the
part of the interpreter to clear up any doubt thereby occasioned.
280. The The following is the rule that ought to direct the interprerule for
tation in this as well as in the preceding case: we ought
theset_o always to a_x such meanings to the expressions as is most
_es. _. suitable to the subject or matter in question.._or,
b_ a true
_aterpre_
we endeavour to discover the t hg.ug__
.persans speaking, or of the contracting paxtie__t
5.
Now, it ought to be presumed that he who has employed a
word which is susceptible of many different significations, has
taken it in that which agrees with his subject.
In proportion
" as he employs his attention on the matter in question, the
terms proper to express his thoughts present themselves to
his mind; this equivocal word could therefore only present
itself in the sense proper to express the thoughts of him who
makes use of it, that is, in the sense agreeable to the subject.
It would be a feeble objection to this, to allege that a man
sometimes designedly employs equivocal expressions, with a
view of holding out ideas quite different from his real thoughts,
and that, in such case, the sense which agrees with the subject is not that which corresponds with the intention of the
person speaking.
We have already observed, that, whenever
a man can and ought to make known his intention, we assume
for true against him what he has sufficiently declared (§ 266).
And as good faith ought to preside in conventions, they ar_
always interpreted on the supposition that it actually did preside in them. Let us illustrate this rule by examples. Th,:
word day is understood of the natural day, or the time during which the sun affords us his light, and of the civil day, or
the space of twenty-four hours.
When it is used in a convention to point out a space of time, the subject itself mamfestly shows that the parties mean the civil day, or the term
of twenty-four hours. It was therefore a pitiful subterfuge.
or rather a notorious perfidy, in Cleomenes, when, having
concluded a truce of some days with the people of Argos,
and finding them asleep on the third night, in reliance on the
faith of the treaty, he killed a part of their number, and
made the rest prisoners, alleging that the nights were not
350
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_omprehended
in the truce.*
The word steel may be under_ooKn.
stood of the metal itself, or of certain instruments
made of thai., xv,.
it :--in a convention which stipulates that the enemy shall lay
down their steel, it evidently
means their weapons : wherefore, Pericles, in the example related above (§ 233), gave a
fraudulent
interpretation
to those words, since it was contrary to what the nature
of the subject manifestly pointed
out.
Q. Fabius
Labeo, of whom we made mention in the
same section, showed equal dishonesty in the interpretation
of his treaty with Antiochus
; for, a sovereign who stipulates
that the half of his fleet or of his vessels shall be restored
to [ 252 ]
him, undoubtedly
means that the other party shah restore to
him vessels which he can make use of, and not the half of
each vessel when sawed into two.
Pericles
and Fabms are
also condemned by the rule established
above (§ 074), which
forbids us to wrest the sense of the words contrary to the
evident intention of the contracting
parties.
If any one of those expressions which are susceptible 02"dif- _ _s_. _'.t
ferent siqnifications
occurs more than once in the same piece, nec_s_,r_ _o
we cannot _natce _t a rate ro taJce zr everuwt_ere _n ft., sa_te,_
....
¢
tile
Sflllle
s_gnifieatzon.
:For, we must, conformably
to the preceding _ons..... <°ryrule, take such expression, in each article, according
as thewhe .....
lubject requires,--pro
substrata materia, as the masters of the the samo
art say.
The word day, for instance, has two signification.% d_d.
as we have just observed (§ .'280). If therefore it be said in
a convention,
that there shall be a truce of fifty days. on condition that commissioners from both parties shall, during eight
successive days, jointly endeavour
to adjust the dispute,the fifty days of the truce are civil days of twenty-four hours ;
but it would be absurd to understand
them in the same sense
in the second

article,

and to pretend

that

the commissioners

should labour eight days and nights without intermission,
w_
Every interpretation
that leads to an absurdity ought to be _ °-s°. -_ J_
reyected ; or_ fn other _v6rds, we should not give to any piece ought t,, rea meaning -7 from which
any absurd consequences
would
follow, j_ct
e_ery
.
.
.
lnterpreu_.
but must interpret
_t m such a manner as to avoid absur(hty, t_o, that
As it is not to be presumed that any one means what is :lh- l_d_ t(, an
surd, it cannot be supposed that the person speaking intended .bsur_t,ty.
that his words should be understood
in a manner from which
an absurdity would follow.
:Neither is it allowable to presume that he meant to indulge a sportive levity in a serious
deed: for what is shameful and unlawful
is not to be presumed. _dJaot
only.what i_ physicalljl impossible,
but what iLs_rally
ao,--that
is to say, what is so contrary
to reason that it cannot be attributed
to a man in his right
senses.
Those fanatic Jews who scrupled to defend themselves when the enemy attacked
them on the Sabbath day,
gave an absurd interpretatmn
to the fourth commandment,
• Pufl'endoff,
lib. v. cap.xil. _ 7.
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_0o_ r_. Why did they not also abstain from dressing, walking, and
_AP xv_1.eating?
These also are "works," if the term be strained to
its utmost rigour.
It is said that a man in England married
three wives, in order that he might not be subject to the penalty of the law which forbids marrying two. This is doubtless a popular tale, invented with a view to ridicule the extreme circumspection of the English, who will not allow the
smallest departure from the letter in the application of the
law. That wise and free people have too often seen, by the
experience of other nations, that the laws are no longer a
firm barrier and secure defence, _hen once the executive
power is allowed to interpret them at pleasure.
But surely
they do not mean that the letter of the law should on any
occasion be strained to a sense that is manifestly absurd.
//The rule we have just mentioned is absolutely necessar'*,
"'and ought to be followed, even when the text of the law _.J
253 ] treaty does not, considered in itself, present either obscurlt 2
or ambiguity in the language. For, it must be observed, thut
tile uncertainty of the sense we are to give to a law or a treaty,
d,,e_ not solely proceed from the obscurity or other defect in
the expression, but also from the limited nature of the human
mind, which cannot foresee all cases and circumstances, nor
take in at one view all the consequences of what is decreed
or promised,_and,
finally, from the impossibility of entering
into that immense detail. Laws and treaties can only be
worded in a general manner; and it is the interpreter's province to apply them to particular cases, conformably to the
intention of the legislature, or of the contracting powers.
:Now_we are not in any case to presume that it was their in_ntion to establish an absurdity: and therefore, when their
expressions,
taken in their proper antiordinary
meaning,
would lead to absurd consequenceS, _-_i_ecessary
to
deviate from that meaning, just so far as is sufficient to avoid
absurdity.
Let us suppose a captain has received orders to
advance in a right line with his troops to a certain post: he
finds a precipice in his way: surely his orders do not oblige
him to leap headlong down: he must, therefore, deviate from
the right line, so far as is necessary to avoid the precipice,
but no further. /
The applic_'tion of the rule is more easy, when the expressions of the law or of the t_reaty are susceptible of two different meanings.
In this case we adopt without hesitation that
meaning from which no abs,lrdity follows. In the same manner.
,-_. when the expression is such that we may give it a figurative
"
sense, we ought doubtless to do this, when it becomes neces-_--_"
\

_-_sary, in order to avoid falling into an absurdity.
_
_ _3 And It is not to be presumed that sensible persons, in treating
thatwhlch together, or transacting any other serious business, meant
_aders th_ that the result of their proceedings should prove a mere nul_t nullan¢llity. _52 T/_e interl_retatlon , therefore, which would render a
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3_rear# nuZl and inefficient, cannot be admitted. We may con- Boo_n.
si-__a'ss
a'K=g'f_ranc-li_ loreceding; for, it is a kind euAP.xv,.
of absurdity to suppose that the very terms of a deed should vo,dof etreduce it to mean nothing. It ought to be interpreted in such tect.
a manner as that it may have its effect, and not prove vain
and nutTatory : and in this interpretation we proceed according to the mode pointed out in the foregoing section. In
both cases, as in all interpretations, the question is, to gl%e
tg_'_5]:_-t_aT-_fis_w_-6fi_ftb"
be presumed most con]'ot:rr_'b_le't-6i!'IT__'
_T_ne p_rties speaking.
If many
different interpretations present themselves, by which we can
conveniently avoid construing the deed into a nullity or an
absurdity, we arc to prefer that which appears the most agreeable to the intentmn of those who framed the deed: the particular circumstances of the case, aided by other rules of interpretation, will serve to point it out. _'Thucydides relates,*
that the Athenians, after having promised to retire from the [ 254 ]
territories of the Boeotians, claimed a right to remain in the
country under pretence that the lands actually occupied by
their army did not belong to the Boeotians ;--a ridiculous
quibble, since, by giving that sense to the treaty, they reduced it to nothing, or rather to a puerile play.
The territories of the Boeotians should evidently have been construed
to mean all that was comprised within their former boundaries,
without excepting what the enemy had seized during the war.
If he who has expressed himself in an obscure or equivocal i 2s4. oh- __ ..
manner has spoken elsewhere more clearly on the same
stth-_eu_,
ex"rrr
7. prOBSlons In
jeer, he is the best interl_reter of his own words,
rre 0Ufftt_terprete d
to inte_ZlJret his obscure or equivocal expressions in such a by others
manner that they may agree with those clear and unequivocal _o_eclear
terms which he has elsewhere used, either in the same deed_ TM ta_8a_ae
or on some other similar acca,ion, in fact, while we have no _hor.
proof that a man has changed his mind or manner of thinking, it is presumed that his thoughts have been the same on
similar occasions; so that, if he has anywhere clearly shown
his intentmn with respect tea certain thing, we ought to affix
the same meaning to what he has elsewhere obscurely said
on the same subject. Let us suppose, for instance, that two
allies have reciprocally promised each other, in ease of necessity, the assistance of ten thousand foot soldiers, who are
to be supported at the expense of the party that sends them,
and that, by a posterior treaty, they agree that the number
of the auxiliary troops shall be fifteen thousand, without mentioning their support: the obscurity or uncertainty which remains in this article of the new treaty, is dissipated by the
clear and express stipulation contained in the former one.
As the allies do not give any indication that they have
changed their minds with respect to the support of the auxi4b

* Lib. iv. osp. xoviii.
2z 2

*254

\"

OF THE

INTERPRE_ATION

OF

TREATIES.

• ooK H llarv troops, we are not to presume any such change;
and
eHA, XVn.those fifteen thousand
men are to be supported
as the ten
thousand promised in the first treaty.
The same holds good,
and with much stronger
reason, when there is question of
two articles of the same treaty,--when,
for example, a prince
promises
to furnish ten thousand
men, paid and maintained
at his own expense, for the defence of the states of his ally,and in another
article, only promises
four thousand
men, in
case that ally be engaged in an offensive war.
,.ss. InIt frequently
happens,
that, with a view to conciseness,
torpretaUo, people express imperfectly,
and with some degree of obscu"the
foundodon
oonnoo- rity, things which
they suppose to be sufficiently
elucidated
tmn of tho by the preceding
matter, or which they intend to explain in
ehscourse, the sequel:
and moreover,
words and expressions
have a
different force, sometimes even a quite different signification,
according
to the occasion, their connection,
and their relation to other words.
The connection
and train of the discourse is therefore
another
source of interpretation.
-W_
""
must consider the whole discourse toget_er, in order perfectly
to conceive the sense of it, and to give to each expression, not
so much the signification
which it may individually
admit
of, as that which it ought to h aveJrvm the context and sTiriL.
[ 255 ] of the discourse.
Such is the maxim'-6t_-t]i_-'-l_man
law,
Ineivile
eat, nisi totd lege perspectd, und allqud particuld
ejus propositd, judieare,
vel respondere.*
288. I.The very connection
and relation of the things in ques"° _erpretatmn tion help also to discover
and establish the true sense of a
drawn from treaty, or of any other piece.
The _nterpreta_-d_i ought to
_e
in such a manner,
that all the parts may appear
tlon conne_and re- be-made
lation of
consonant
to each other,--that
what follows may spree with
lh_ things
what preceded,--unless
it evidently appear, that, by the subse_h_m_ol_es quent clauses, the parties intended
to make some alteration
in the preceding
ones.
For it is to be presufiaed _hat'_he
authors of a deed had a uniform and steady train of thinking,--that
they did not aim at inconsistencies
and contradictions,--but
rather that they intended
to explain one thing
by auother,--and,
in a word, that one and the same spirit
reigns throughout
the same production
or the same treaty.
Let us render this more plain by an example.
A treaty of
alliance
declares, that, in case one of the allies be attacked,
each of the others shall assist him with a body of ten thousand foot, paid and supported;
and in another article, it is
said that the ally who is attacked
shall be at liberty to demand the promised
assistance
in cavalry rather than in infantry.
Here we see, that, in the first article, the allies have
determined
the quantum of the succour, and its value,-- that
of ten thousand
foot ; and, in the latter article, without "_ppearing to intend any variation in the value or number_ they
• Digea

lib. L tit. iLL De Legibus,

leg. 24.
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leave the nature of the succours to the choice of the party
who may stand in need of them.
If, therefore,
the ally who
is attacked
calls upon the others for cavalry, they will give
him, according
to the established
proportion,
an equivalent
to ten thousand foot.
But if it appears
that the intention
of the latter article was, that the promised
succours should
in certain cases be augmented,--if,
for instance, it be said,
that, in case one of the allies happen to be attacked
by an
enemy of consid2rably superior
strength,
and more powerful
in cavalry, the succours should be furnished
in cavalry, and
not in infantry,--it
appears that, in this case, the promised
assistance ought to be ten thousand horse.
As two articles in one and the same treaty may bear relation to each other, two different treaties may in l_ke manner
have a relative connection ; and. in this case, each serves to
explain the other.
:For instance, one of the contracting
parties has, in consideration
of a certain object,
promised
to
deliver to the other ten thousand sacks of wheat.
:By a subsequent agreement,
it is determined,
that, instead of wheat,
he shall give him oats.
The quantity
of oats is not expressed ; but it is determined
by comparing
the second convention with the first.
If there be no circumstance
to prove
that it was the intention of the parties, in the second agreement, to diminish the value of what was to be delivered, we
are to understand
a quantity of oats proportioned
to the
price of ten thousand
sacks of wheat;
hut if it evidently
appears from the circumstances
and motives of the secon_l
convention,
that it was their intention
to reduce the value of
what was due under the former agreement,--in
this case, ten
thousand sacks of oats are to be substituted
in lieu of the
ten thousand sacks of wheat.
The reason of the law, or of the treaty,--that
is to say,
the motive which led to the making of it, and the object in
contemplation
at the time,--is
the most certain clue .. to lead
_.
us to the discovery of its true meaning ; and great atten_lon
should be paid to this circumstance,
whenever there is question either of explaining
an obscure, ambiguous, indeterminate p_ssage in a law or treaty, or of applying
it to a parti_
eular case.
When once we certainly know the re_son-_ch
alone has determined
the will of the person speaking,
we
ought to interpret and apply his words in a manner suitable
to that reason alone.
Otherwise
he wilt be made to speak
and act _gt'aryco_-his
intention,
and in opposition
to hm
own views.
Pursuant to this rule, a prince, who, on granting his daughter in marriage, has promised
to assist his in_ended son-in-law in all his wars, is not bound to give him
any assistance if the marriage does not take place.
But we ought to be very certain that we know the true
and only reason of the law, the promise, or the treaty.
In
matters of this nature_ it is not allowable to indulge in vague
$55
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aoo_ n. and uncertain conjectures,
and to suppose reasons and views
_a,P. xw_ where there are none certainly known.
If the piece in question is in itself obscure,mif,
in order to discover its meaning,
we have no other resource than the investigation
of the author's vmws, or the motives of the deed,--we
may then have
recourse to conjecture,
and, in default of absolute certainty,
adopt as the true meaning, that whmh has the greatest
degree of probability
on its side.
:But it is a dangerous abuse_
to go, without necessity, in search of motives and uncertain
views, in order to wrest, restrict, or extend the meaning of a
deed which is of itself sufficiently clear, and carries no absurdity on the face of it.
Such a procedure
is a violation
of that incontestable
maxim,--that
it is not allowable to interpret
what has no need of interpretation(§
063).
Much
less are we allowed,--when
the author of a piece has in the
piece itself declared his reasons and motives,--to
attribute
to him some secret reason, which may authorize us in giving
an interpretation
repugnant
to the natural meaning of the
expressions.
Even though he should have entertained
th8
views which we attribute
to him,--yet,
if he has concealed
them, and announced
different
ones, it is upon the latter
alone that we must build our interpretation,
and not upon
those which the author has not expressed :--we assume, as
true, against him, what he has sufficiently declared (§ 266).
_ss.
We ought to be the more circumspect
m this kind of interwhere
pretation,
as
it
frequently
happens
that
several motives conmanyrea,on_ ha_-o cur to determine
the will of the party who speaks in a law or
¢_..... ea a promise.
Perhaps
the combined influence of all those
t,, dete.... e motives was necessary in order to determine
his will ;--perthe win.
haps each one of them, taken individually,
would have been
[ 257 ] sufficient to produce that effect.
In the former case, if we are
perfectly certain that it was only in consideration
of several
concurrent reasons and motives that the legislature or the contracting parties consented to the law or the contract, the interpretation
and application
ought to be made in a manner
agreeable to all those concurrent
reasons, and none of them
must be overlooked.
:But in the latter case, when it is evident that each of the reasons which have concurred in determining the will was su_cient
to produce that effect, so that
the author of the picee in question would, by each of the reasons separately
considered,
have been induced
to form the
same determination
which he has formed upon all the reaso'¥uJ
taken in the aggregate, his words mu_t be so interpreted
and
applied, as to make them accord with each of those reason_
taken individually.
Suppose a prince has promised
certain
advantages
to all foreign Protestants
and artisans who will
come and settle in his estates:
if that prince is in no want of
subjects, but of artisans only,--and
if, on the other hand, it
appears that he does not choose to have any other subjects
than Protestants,_his
promise must be so interpreted,
as to
-_56
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relate only to such foreigners
of Protestants
and artzsans.

0_)7

as unite those two characters,
sooa ..
But if it is evident that this CaAFXW_

prince wants to people his country,
and that, although
he
_ouhl prefer Protestant
subjects to others, he has in particular so great a want of artisans, that he would gladly receive
them, of whatever
religion they be,--his
words should be
taken in a disjunctive
sense, so that it will be sufficient to be
either a Protestant
or an artisan, in order to enjoy the promised advantages.
To avoid tedious and complex circumlocution,
we shall make _'-s,q.Wha.
use of the term, "sujficient
reason for an act of the wilt, _' to eonsntutvs
e_iireSs whatever
has produced
that act,_whatevcr
has de-a reason
_ufi_c_ent
for
termined
the will on a particular
occasion, whether the will an actot tl_m
has been determined
by a single reason, or by many coneur-will.
rent reasons.
'l_at su_Hent
reason, then, will be sometimes
fddh(t_i5 consist in a combination
of re'my different
reasons,
_o that, where a single one of those reasons is wanting, the
su_eient
reason no longer exists:
and in those cases where
we say that many motives, many reasons, have concurred
to
determine
the will, yet so as that each in particular
would
have been alone capable of producing the same effect,_there
will then be many su2_eient reason_ for producing
one single
act of the will.
Of this we see daily instances.
A prince,
for example, declares war for three or four injuries
received,
each of which would h_ve been sufficient to have produced
the declaration
of war.
The consideration
of the reason
of a law or promise not §29o. Ex.
only serves to explain the obscure or ambiguous expressions tensl)e mwhich occur in the piece, but also to exte_,d or restrict its terpretatJon
iounded on
several provisions
independently
of the expressions,
and in the reason
conformity to the intention and views of the legislature or the of the aet.
vontracting
parties, rather than to their words.
For, accord- [ o58 ]
ing to the remark of Cicero,* the language,
invented
to
_.xplain _the will, ought not to hinder its effect.
Wl, en the
,,Lfficlent and only reason of a provision,
either in a law or a
promise, is perfectly
certain and well understood,
we extend
that provision to eases to which the same reason is a_fllieable,
..
_lthough they be not comprised within tl_e s_nifieation
vf the _
terLms.._T__bj_s__sive
interp_retqt_on. , 4i is
&6-mmonl sat
_
'
_$.tT_rto_t/_td__T__
than tothe letter.jThus,
the Mohammedans
justly extend the
_i_e,
in the Koran, to all intoxicating
liquors ;
that dangerous
quality being the only reason that could induce their legislator
to prohibit the use oI wine.
Thus, also,
if, at the time when there were no other fortifications
than
walls, it was agreed not to enclose a certain town with walls,
" Qmd _ verbis satis hcc cautum
erat_. Mmime. Qu_eresigltur valmt_
Vohantas: qu_esi, tacltls nobis, inteltigi posset, verbmomnino non urea-

mur. Qula non potest, xerba reperta
sunt, non qu,'em]pedLrez_t,
sed qua' mchcarentvoluntatem. Cmer.Oratpro
Ceclna.
357
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_oo_ n. it would not be allowable to fortify it with fosses and ram¢_AP.xvn. parts, since the only view of the treaty evidently was, to
prevent its being converted into a fortified place.
But we should here observe the same caution above recommended (§ 287), and even still greater, since the question re
lares to an application in no wise authorized by the terms oi
the deed. We ought to be thoroughly convinced that we
know the true and only reason of the law or the promise, and
that the author has taken it in the same latitude which must
be given to it in order to make it reach the case to which we
mean to extend the law or promise in question.
As to the
rest, I do not here forget what I have said above (§ 268),
that the true sense of a promise is not only that which the
person promising had in his mind, but also that which has
been sufficiently declared,--that
which both the contracting
parties must reasonably have understood.
In like manner,
the true reason of a promise is that which the contract, the
nature of the things in question, and other circumstances,
sufficiently indicate: it would be useless and ridiculous to
allege any by-views which the person might have secretly
entertained in his own mind.
231.
The rule just laid down serves also to defeat the pretexts
Frauds
and pitiful evasions of those who endeavour to elude laws or
tendingt_
treaties.
Good-faith adheres to the intention: fraud iI,sists
elud_ laws
promises,on the terms, W]_n-lt_th_nk_s that they e_Irf_'nish'_-c]dak
for
its prevarica_ns.
The isle of Pharo_ near Alexandria was,
with other°islands, tributary to the Rhodians.
The latter
having sent collectors to levy the tribute, the queen of Egypt
amused them for some time at her court, using in the mean
while every possible exertion to join Pharos to the main land
by means of moles : after which she laughed at the Rhodians,
and sent them a message, intimating that it was very unreasonable in them to pretend to levy on the main land a tribute
which they had no title to demand except from the islands.*
[ 259 ] There existed a law which forbade the Corinthians to give vessels to the Athenians :---they sold them a number at five
draehmm each.t
The following was an expedient worthy of
Tiberius: custom not permitting him to cause a virgin to be
strangled, he ordered the executioner first to deflower the
young daughter of Sejanus, and then to strangle her.:_ To
violate the spirit of the law while we pretend to respect the
letter, is a fraud no less criminal than an open violation of
it : it is equally repugnant to the intention of the law-maker,
and only evinces a more artful and deliberate villany in the
person who is guilty of it.
_e_trictive interpretation, which is the reverse of exten_dve

er

$ Putfenderf, lib. v. cap. xii. _ 18. He
quotes A_mi_nus
_rcelllnus_
lib. xxli.
cap. xvi.
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_ Puffend.
ibid. Herodotus,
lib. vi.
Five drachmae amounted fo httle mere
than three shflhngs sterling
Tacit. AnnaL Lib. v. 9.
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interpretation, is founded on the same principle.
As we ex- Boo_:n.
tend a clause to those cases, which, though not-_-m'prised c_xP xvl,
wlt_iTt e meamng of the terms, are nevertheless comprised _29,) Rein the retention 0"_ Pliat c-]ause, and included m the reasons stricuvem_iiY 6rbdffd_ff it_e_
, ff_-r_g[xzidfk l_w_or a pros turpretatmu
/h'_e,'cont'rary
to the literal signification of the terms,--our
judgment bein/_ directed by the reason of that law or that._-.._/sromise_."_gKa(ls-t_ff_a_,zya
cdse )ecurs, to which the we_
h_?(;_S_reason of a law or promise is utterly inapplicable, that
case ought to be excepted, although, _¢"we were barely to consider the meaning of the terms, it should seem to fall withia ..l'
the _vurview of the law or promise.
It is impossible to think
of every thing, to foresee every thing, and to express every
thing: it is sufficient to enounce certain things in such a
manner as to make known our thoughts concerning things of
which we do not speak : and, as Seneca the rhetorician says,*
there are exceptions so clear, that it is unnecessary to express
them.
The law condemns to suffer death whoever strikes
his father: shall we pumsh him who has shaken and struck
his father, to recover him from a lethargic stupor ? Shall
we punish a young child, or a man in a delirium, who has
lifted his hand against the author of his life ? In the former
case the reason of the law does not hold good; and to the
two latter it is inapplicable.
We are bound to restore what
is.intrusted to us : shall I restore what a robber has intrusted
to me, at the time when the true proprietor makes himself
known to me, and demands his property ? A man has left
his sword with me : shall I restore it to him, when, in a transport of fury, he demands it for the purpose of killing an innocent person ?
._J_.hax_.X..c_urse to restrictive interpretation, in order to _ 293. Its
!
avoid falhng into absur_ltms _see § 282). A man bequeaths use,m order I
his house to one, an_]"to anofti'6r his garden, the only_ entrance lnga into
o_d_allabinto which is through the house. It would be absurd to sup- surdltles,or "
pose that he had bequeathed to the latter a garden into into what a,_'
which he could not enter: we must therefore restrict the unlawful. ,.'
pure and simple donation of the house, and understand that
it was given only upon condition of allowing a passage to the [ 260 ]
garden.
The same mode of interpretation is to be adopted,
whenever a ease occurs, in which the law or the treaty, if interpreted according to the strict meaning of the terms, would
lead to something unlawful.
On such an occasion, the case
in question is to be excepted, since nobody can ordain or
promise waat is unlawful.
For this reason, though assistance has been promised to an ally in all his wars, no assistance ought to be given him when he undertakes one that is
manifestly unjust.
When a case arises in which it would be too severe and too
" Lib. iv. Dedam. xxvn.
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soox H. prejudicial
to any one to interpret
a law or a promise accord.
cHAr xv_ ing to the rigour of the terms, a restrictive
interpretation
294. Or is then also use l, and we except the case in question_ agreewhat m too ably to the intention
of the legislature,
or of him who mad(
•evereburden.and
the promise:
for the legislature
intends only what is just
•om_
and equitable;
and, in contracts,
no one can enter into such
engagements
in favour of another,
as shall essentially
supersede the duty he owes to himself.
It is then presumed with
reason, that neither the legislature
nor the contracting
parties
have intended
to extend their regulations
to cases of this
nature, and that they themselves,
if personally
present, would
except them.
A prince is no longer obliged to send succours
to his alhes, when he himself is attacked,
and has need of all
his forces for his own defence.
He may also, without the
slightest
imputation
of perfidy, abandon an alliance, when,
through the ill success of the war, he sees his state threatened
with impending
rum if he does not immediately
treat with
tile enemy.
Thus, towards the end of the last century, Victor
Amadeus, duke of Savoy, found himself under the necessity
of separating from his allies, and of receiving law from France,
to avoid losing his states.
The king his son would have had
good reasons
to justify a separate
peace in the year 1745;
but upheld by his courage, and animated by just views of his
true interest, he embraced the generous resolution to struggle
against
an extremity
which might have dispensed
with his
persisting
in his engagements.
_0-95. How
We have said above (,_ 280), that we should take the exit ought to press_Q]l_ in the sense that agrees wl-'_-'t-he s_u_/_t_
r_l_gtnnStcatthien
matter.
"l_estr_ctfve- interpretation
is "aTgS'-i_S_y
this
• gree_bly to rule.
If the subje,.t or the matter treated ofh, zT7not alTou
the suLgee_,that the terms of a clause should be taken in their full exte_t,
we should limit the sense aeeording
as the subjeet req_(res.
_i
Let us suppose that the custom of a particular
countrv confines the entail of fiefs to the male line properly so called:
if an act of enfeoffment in that country declares that the fief
is given to a person for himself and his male descendants,
the sense of these last words must be restricted
to the males
descending
from males ; for the subject will not admit of our
understanding
them also of males who are the issue of females,
though they are reckoned among the male descendants
of the
first possessor.
2_6. now
The following question has been proposed
and debated:
•ehango
_ Whether
promises include a tacit condition of the state of
happening
continuing
the same,--or
whether
a change happenin
the state affairs
.
of t_ings m.g in the state of affairs can e_eate an exception to the pro•nay form raise, and even render it void ?"
The principle derived from
an ex_op the reason of the promise must solve the question.
If it be
tion.
certain and manlfest
that the consideration
of the Tresent
state of thinfls was one of the reasons which occasioned the
Trornise,--that
the Tromise was made in consideration
or in
26O
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.onseguenee
•
of that state of thi'ngs,--it
depends on the pre- Book _
servation of things in the same state.
This is evident, since clrAP x_t
the promise was made only upon that supposition.
When
therefore
that state of things which was essential to the promise, and without
which it certainly
would not have been
made, happens to be changed, the_omise
falls to the groun_
when its foundation
fails.
And in _tieu'lar
eases, where
things cease for a time to be in the state that has produced
or concurred
to produce the promise, an exception
is to be
made to it.
An elective prince, being without issue, has promised to an ally that he will procure his appointment
to the
succession.
He has a son born : who can doubt that the promise is made void by this event ? _Hg who in a time of peace
has promised
succours
to an ally, is n6t bound to give him
--kWy_-lie
]_imself has need of all hm forces for the defence of his own dominions.
A prince, possessed of no very
formidable
power, has received from his allies a promise of
faithful and constant
assistance,
in order
to his aggrandizement,--in
order to enable him to obtain a neighbouring
state by election or by marriage:
yet those allies will have
just grounds
for refusing
him the smallest aid or support,
and even forming an alliance agains_ him, when they see him
elevated to such a height of power as to threaten the liberties
of all Europe.
If the great Gustavus had not been killed at
Lutzen, cardinal do Richelieu,
who had concluded an alliance
for his master with that prince, and who had invited him into
Germany,
and assisted him with money, would perhaps have
found himself obhged to traverse the designs of that conqueror,
when become formiiahle,--to
set bounds to his astonishing
progress, and to support
his humbled enemies.
The statesgeneral
of the Umted
Provinces
conducted
themselves
on
these principles
in 1668.
In favour of Spain, which before
had been their mortal enemy, they formed the triple alliance
against Louis XIV. their former ally.
It was necessary to
raise a barrier to check the progress of a power which threatened to inundate and overwhelm all before it.
But we ought to be very cautious and moderate in the application of the present rule : it would be a shameful perverstun of it, to take advantage
of every change that happens
m the state of affairs, in order to disengage ourselves from
our promises:
were such conduct adopted, there could be no
dependence
placed on any promise whatever.
That state of
things alone, in consideration
of which the promise was made,
is essential to the promise : and it is only by a change in that
state, that the effect of the promise can be lawfully prevented
[ 262
or suspended.
Such is the sense in which we are to understand that maxim of the civilians, conventio omnis intelligitur
rebus siz stantibus.
What
_ending

we say of promises, must also be understood
as exto laws.
2x law which relates to a certain situation
46
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BOOR_I of affairs can only take place in that situation.
We ought te
CHAP.XVH. reason in the same manner
with respect to a commission.
Thus, Titus being sent by his father to pay his respects
tc
the emperor, turned back on being informed of the death of
Galba.
§ 297. In__l_tunforese_£g_s,
that is to say, when the state of things
terpretatlon happens to he such as the author of a deed has not fQr.c_een,
,,f a deed m and could not have thought of, _"StwfdcTratT_er
be guided by
cases.Unf°reseen
_iS intention tl_an by his wor_s, and interpret the instrume_t
as he himself would interpret
it if he were on the spot, or
conformably
to what he would have done if he ha__t'or_
the circumstances
which are atpresent
known.
This rule is
of great use to judges, and to-nit tho_e "iff_society _ho are
appointed
to carry into effect the testamentary
regulations
of the citizens.
A father appoints by will a guardian
ibr his
children, who are under age.
After his death the magistrate
find_ that the guardian
he has nominated
is an extravagant
profligate,
without property
or conduct:
he therefore
dismisses him, and appoints
another,
according
to the Roman
laws,* adhering
to the intention
of the testator,
and not te
his words; for it is but reasonable
to suppose,--and
we are
to presume it as a fact,--that
the father never intended
to
give his children a guardian who should ruin them, and that
he would have nominated
another, had he known the vices of
.
the person he appointed.
§ u_s. ReaWhen the things wMch constitute
the reason of a law or
s_n_
convention are considered, not as a_'tuall_/ existing, bttt stmplq
lrom arising
the
posslblhty, as' possible,--or,
in other words, when the fear of an event ;s
and not the the reason of a law or a promise,
no other cases can be exexistence
of cejpted from it than those in which it ea,_ be proved to demona thing,
stration
that the event is really impossible.
"Th6 bare possi-_il_ty of the event-is sufticient to prec]ude all exceptions.
If,
for instance, a treaty declares that no army or fleet shall be
conducted to a certain place, it will not he allowable to conduct
thither an army or a fleet, under pretence that no harm is intended by such a step : for the object of a clause of this nature
is not only to prevent a real evil, but also to keep all danger
at a distance, and to avoid even the slightest
subject of uneasiness.
It is the same with the law which forbids walking
the streets by night with a lighted torch or candle.
It would
be an unavailing
plea for the transgression
of that law to
allege that no mischief has ensued, and that he carried his
torch with such circumspection
that no ill consequence
was
to be apprehended.
The bare possibility of causing a confla[ 263 ] gratmn was sufficient to have rendered it his duty to obey the
law; and he has transgressed
it by exciting fears which it
was the intention
of the legislature
to prevent.
_s,_. FAx.
At the beginning
of this chapter, we observed that men'u
In_nn_o,_* D_est. lib.xxvL t_kill. De Eonfirm Tutor te_. l0
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ideas and ]anguage
are not always perfectly
determinate,
nook t_
There is, doubtless, no language in which there do not occur CHA_'x_,
expressions,
words, or entire phrases, susceptible
of a more or capableof
less extensive
signification.
Many a word is equally appli-aatextei_slve
cable to the genus or the specms :--the word fault implies and a|urtlt
intentional
gwilt or simple error :--several
species of animals ed sense
have but one name common to both sexes, as partridge,
lark,
sparrow, &e. ; when we speak of t_orses, merely with a view
to the services they render to mankind,
mares also are comprehended
under that name.
In technical
language
a word
has sometimes a more and sometimes a less extensive sense,
than m vulgar use: the word death, among civilians, signifies
not only natural
death, but also civil death:
verbum, in the
Latin grammar,
signifies only that part of speech called the
verb, but, in common use, it signifies any word in general.
Frequently.
also, the same phrase implies more things on one
occasion, and fewer on another, according
to the nature of
the subject or m_tter:
thus, when we talk of sending succours, sometimes we understand
a body of auxiliary
troops
maintained
and paid by the party who sends them, at other
times a body whose expenses are to be entirely defrayed by
the party who receives them.
It is therefore
necessary to
establish rules for the interpretation
of those indeterminate
exi, ressions , in order to ascertain the cases in which they are
to be understood
in the more extensive
sense, and those in
which they are to be restricted
to their more limited meaning.
Many of the rules we have already given may serve for this
purpose.
But it is to this head that the famous distinction,
between § 3o0 ot
things of a favourable
and those of an odious nature, particu- things |alallv belongs.
Some writers have rejected
the distinction,*
vourable.
*
and things
dou'btless for want of properly
understanding
it.
In fact, odious.
the definitmns that have been given of what is favourable
and
what is odious, are not fully satisfactory,
nor easily applied.
After
having maturely considered
what the most judicious
authors have written
on the subject, I conceive the whole of
the question to be reducible to the following positions, which
convey a just idea of that famous distinction.
When the
provisions of a law or a convention are plain, clear, determinate, and attended with no doubt or difficulty in the application, there is no room for any interpretation
or comment (§ 263).
The precise point of the will of the legislature
or the contracting parties, is what we must adhere to.
But if their expressions
are indeterminate,
vague, or susceptible
of a more
or less extensive sense,--if
that precise point of their intention cannot, in the particular
ease in question, be discovered
and fixed by the other rules of interpretatmn,--we
must presume it according
to the laws of reason and equity:
and, for
* I_e Barbeyrac'sremarkson Grotiusand Puffendorfi
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SOOKn. this purpose, it is necessary to pay attention
to the nature of
za*_ xvu. the things to which the question relates.
There are certain
things of which equity admits the extension,
rather than the
restriction
; that is to say, that, with respect to those things,
the precise point of the will not being discovered
m the expressions of the law or the contract,
it is safer atd more consistent with equity, to suppose and fix that point in the more
extensive,
than in the more limited sense of the terms ; to
give a latitude to the meaning
of the expressions,
than to
restrict it.
These are the things c,dlcdfavourable.
Odious
things, on the other hand, are those, of whmh the restriction
tends more certainly
to equity than the extension.
Let us
figure to ourselves the intention or the will of the legislature
or the contracting
parties, as a fixed point.
At that point
precisely shouht we stop, if it be clearly known ;---if uncertain, we should at least endeavour to approach it.
In things
favourable, it is better to pass beyond that point, than not t¢
reach it ; in things odious, it is better not to reach it, _han to
pass beyond it.
a0L wb._,
It will not now be difficult to show, in general, what things
tends to the are favourablc, and what are odious.
In the first place, ever!t
common
tends to t/re common advantage
in conventions,
or
vantage,andad- t/til;ff t/tat
to equahty, t/mt has a tendency to place the contracting parties on a foot,_,ta.....
i_tg or"equality, is favourable.
The voice of equity, and the
able.
the
general
rule
of
contracts,
require
that the conditions between
contrary
is
_dioua.
the parties should be equal.
We are not to presume, without
very strong
reasons, that one of the contracting
par_ies Intended to favour the other to his own prejudice;
but there is
no danger in extending
what is for the common advantage.
If, therefore,
it happens that the contracting
parties have not
made known their will with sufficient clearness, and _ith all
the necessary precision, it is certainly
more conformable
to
equity to seek for that will in the sense most favourable
to
equal:ty and the common advantage, than to suppose it in the
contrary sense.
For the same reason, every thS_g that is not
for the common advantage,
every thing t/tat tends to destroy
"the eguality of a contract, every thing that onerates only onv
of the parties, or that onerates the one more titan the other, is
odious.
In a treaty of strict friendship,
union, and alliance,
every thing which, without being bur4ensome
to any of the
parties, tends to the common advantage
of the confederac_F ,
and to draw the bonds of union closer, is favourable.
In
unequal treaties, and especially
in unequal
alliances, all the
clauses of inequality,
and principally
those that onerate tho
inferior ally, are odious.
Upon this principle, that we ought
in case of doubt to, extend what leads to equality, and restrict
what destroys
it, is founded that well-known
rule--Ineoramoda vitantis
melior quam eommoda ]oetentis est eau_a_*-" Qumulian,

86_

Insm.

Orat. hb. vii. cap. iv.

OF THE INTERPRETATION OF TREATIES,

2_4

the )_artq who endear'ours to avoid a loss has a better eause to Buoy H.
sul,port than he who aims at o?,taining an advantage.
CHA__XVj_.
All those things which, without pro,ing
too burdensome to §_o". What
any one in particular,
a,e useful and salutart/ to human so- _, useful to
eiety, are to be ranked in the class of favourable
things : for a human
emty, issofanatron is already under a natural
obligation with respect to vourable,
things of this nature:
so that if she has entered into any the contrary
partmular
engagements
of this kind, we run no risk in giving _s odious.
those engagements
die most extensive meaning of which they [ 265 ]
are susceptible.
Can we be afraid of violating the rules of
equity by following the law of nature, and giving the utmost
extent to obligations
that tend to the common advantage
of
mankind ? Besides, things which are useful to human society
are, from that very circumstance,
conducive to the common
advantage
of the contracting
parties, and are consequently
favourable (see the preceding
section).
On the other hand,
let us consider as odious every thing that is, in its own nature,
rather injurious
than useful to mankind.
Those things which
have a tendency to promote peace are favourable ; those that
lead to war are odious.
E,Jerg thing that contains a penalty,
is odious.
With re- §3o3.What
spect to the laws, it is universally
agreed, that, in case of ever condoubt, the judge ought to inchne to the merciful side, and tams
a penalty, is
tha_ it is indisputably
better to suffer a guilty person to escape, ott_ou_.
than to punish one who is innocent.
Penal clauses in treaties l_y a burden upon one of the parties ; they are therefore odious (_ 301).
Whatever tends to render a deed void and ineffeetual
either _ :;04
Whate_
in the whole, or inpart, and consequently,
whatever introduees
. "er
any ehange in things already agreed
upon, is _oa_ous"
_ : _or_r_nd_r_a,
detd VOlt_
l|
men treat together with a view to their common t)enelat ; arid od,.,,
]f I enjoy any particular
advantage
acquired by a lawful contract, I must not be deprived of it except by my own renunciation.
When, therefore, I consent to new clauses that seem
to derogate from it, I can lose my right only so far as I have
clearly given it up : and consequently
these new clauses are
to be understood
m the most hmited sense they will admit
of, as is the case in things of'an odmus nature (§ 300).
If
that which tends to render a deed void and ineffectual is contained in the deed _tself, it is evtdent that such passages
ought to be construed
in the most limited sense, in the sense
best calculated
to preserve the deed in force.
We have already seen, that we should reject every interpretation
which
teud_ to render a deed void and ineffectual (§ 283).
lVl, atever tends to change the present state qf things is_ _o_.
also to be ranked in the class of odious thin qs : for the pro- Wh,te,'er
prletor cannot be deprived
of his right, except so far pre-tend_
changetothe
Clsely, as he relinquishes
it on his part ; and, in ease of doubt, vr_,_nt state
the presumption
is in favour of the possessor.
It is less re- ot thmg,._.
pugnant
to equity to wathhold from the owner a possession oa_ouJ: th,
• 2F2
365
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which he has lost through his own neglect, than to strip _hc
just possessor of what lawfully belongs to him.
In the inter
pretation,
therefore,
we ought rather to hazard the f_rmer inconvenience
than the latter.
Here also may be apphed, in
many cases, the rule we have mentioned
in § 301, that the
party who endeavours
to avoid a loss, has a better cause to
support than he who aims at obtaining an advantage.
§306.
Finally, there are things which are at once of a favourable
Thmg_ of a or an odious nature, according to the point of view in whmh
waxeana- they are considered.
Whatever
derogates
from treaties, or
tare.
changes tile state of things, is odious; but if it is conducive
[ 266 ] to peace, it is,-in that particular,
favourable.
A degree of
odium always attaches to penalties:
they may, however, be
viewed in a favourable light on those occasions when they arc
particularly
necessary for the'safety
of society.
When there
is question of interpreting
things of this nature, we ought to
consider whether
_hat is favourable in them greatly exceeds
what appears odious,--whether
the advantage that arises from
their being extended
to the utmost latitude of which the terms
are susceptible,
will materially
outweigh the severe and odious
circumstances
attending
them ; and if that is the case, they
are to be ranked in the class of favourable things.
Thus, an
inconsiderable
change in the state of things, or in conventions, is reckoned
as nothing,
when it procures
the inestimable blessings
of peace.
In the same manner, penal laws
may be interpreted
in their most extensive meaning, on critical occasions, when such an instance of severity becomes
necessary to the safety of the state.
Cicero caused the accomplices of Catiline to be executed by virtue of a decree of
the senate,--the
safety of the republic rendering
it improper
co wait till they should be condemned
by the people.
But
where there is not so great a &sproportion
in the case, and
where things are in other respects equal, favour inclines to
that side of the question which presents
nothing odious :that is to say, we ought to abstain from things of an odious
nature, unless the attendant
advantage so far exceed the odious part as in a manner to conceal it from view.
If there
be any appearance,
however small_ of an equilibrium between
the odious and the favourable
in one of those things of a
mixed nature, it is ranked in the class of odious things, by a
natural
consequence
drawn from the principle on which we
have founded the distinction
between things of a favourable
and things of an odious nature (§ 300), because, in case of
doubt, we should, in preference,
pursue that line of conduct
by which we are least exposed to deviate from the principles
of equity.
In a doubtful case, we may reasonably
refuse'to
give succours (though a thing favourable), when there is question of giving them against an ally,--which
would be odious.
The following are the rules of interpretation,
which flow
from the principles we have just laid dowa.
366
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l. WT_en the q_estion relates to thin.qs farourable,
we oufht
n,,oK Ih
",_glee the terms the utmost latitude of which they are suscep- cH,[. xvlz
_.ible according to the common usage of the language;
and _f"a §307 Inter
term has more than one signification,
the most extensive mean-pretatlon of
ins is to be preferred : for equity ought to be the rule of con- favourable
duct with all mankind wherever a perfect right is not exactly things.
determined
and known in its precise extent.
When the legislature or the contractiug
parties have not expressed their will
in terms that are precise and perfectly determinate,
it is to be
presumed
that they intended
what is most equitable.
Now, [ 267 .]
when there is question of favourable things, the more extensive signification
of the terms accords better with equity than
the more confined signification.
Thus Cicero, in pleading
the cause of C_ecina, justly maintains
that the interlocutory
decree, ordaining,
"that
the person expelled .from his inheritance be reinstated in the possession,"
should be understood
as extending to the man who has been forcibly prevented from
entering
upon it :* and the Digest decides it in the same
manner._"
It is true that this decision is also founded on the
rule taken from parity of reasoning (§ 290).
For it amounts
to the same thing in effect, to drive a person from his inheritance, or forcibly to prevent
him fi-om entering
upon it;
and, in both cases, the same reason exists for putting him in
possession.
2. In questions
relating to favourable
things, all terms of
art are to be interpreted
in the fullest latitude of which they
are s,_seeptible, not only in common usage, but also as technical terms, if the person speaking
understands
the art to
which those terms belong, or conducts himself by the advice
of men who understand
that art.
3. But we ought not, from the single reason that a thing
is favourable,
to take the terms in an improper signifieation:
this is not allowable, except when necessary in order to avoid
absurdity,
injustice, or the nullitg,
of the i_strument,
as is
p_actised
on every subject (§§ 282, 283): for we ought to
take the terms of a deed in their proper sense, conformably
tc custom, unless we have very strong reasons for deviating
from it (§ 271).
4. Thou(/h a thing appears favourable
when viewed in
one particular
l_Tht,_yet,
where the proper meaning of the
terms would, if taken in, its utmost latitude, lead to absurdity
or injustice, their signification
must be rdstricted according
to the rules given above (§§ 293, 294).
For here, in this particular case, the thing becomes of a mixed nature, and even
such as ought to be ranked in the class of odious things.
5. For the same reason,
although
neither absurdity
nor
inju.stlee results .from the proper meaning of the terms,--_
• Orat.pro C_ecina,cap. xxili.
_"Digest. lib. xhh. tit. XVL De Vx.ct Vi Armata_legS. 1 et 3.
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BooE,1 nevertheless, manifest equity or a great common advantage
nap xvu. requires their restriction, we ought to adhere to the most limited sense which the proper signification will admit, even in
an affair that appears favourable in its own nature,--because
here also the thing is of a mixed kind, and ought, in this
particular case, to be esteemed odious. As to the rest i_ is
to be carefully remembered that all these rules relate only to
doubt?ul cases; since we are not allowed to go in quest of
interpretations
for what is already clear and determinate
(§ 263). If any one has clearly and formally bound him_
self to burdensome conditions, he has knowingly and will.
ingly done it, and cannot afterwards be admitted to appeal to
eqmty.
3o8. I_.
Since odious things are those whose restriction tends mor_
terpr_tatlon
ce_a_niy to equity than their extension._ and sTn-c-e_:e ought
_f
od,ous _tf'pur_he t'h-at llne which is most conformable to equity, when
ohmgs.
the will of the legislature or of the contracting .parties is not
[ 268 ] exactly determined and precisel_.know_--i_"[s_uld,
when
"" tTiere is qu_on
of-_d_ous tTt_n_s, "_n_e_pr-d_theterms in the
_"* most limited sense: we may even to a certain degree adopt
a jigurative meaning, in order to avert the oppressia£e_consequences of the proper and literal sense, or anz] thin_Lo_" an
odious nature, which it would involve-_for we are to favour
equity, and to do away every thing odious, as far as that can
be accomplished, without going in direct opposition to the
tenor of the instrument, or visibly wresting the text. _ow,
neither the limited nor even the figurative sense offers any
violence to the text. If it is said in a treaty, that one of the
allies shall assist the other with a certain number of troops
at his own expense, and that the latter shall furnish the same
number of auxiliary troops at the expense of the party to
whom they are sent, there is something odious in the engagemeat of the former ally, since he is subject to a greater burden than the other: but the terms being clear and express,
there is no room for any restrictive interpretation.
But if it
were stipulated in this treaty, that one of the allies shall furnish a body of ten thousand men, and the other only of five
thousand, without mentioning the expense, it ought to be understood ttmt the auxiliary troops shall be supported at the
expense of the ally to whose assistance they are sent; th_s
interpretation being necessary, in order that the inequality
between the contracting powers may not be carried too fi_r.
Thus, the cession of a right, or of a province, made to a conqueror in order to obtain peace, is interpreted in its most
confined sense. If it be true that the boundaries of Acadia
have always been uncertain, and that the French we"_-ethe
lawful possessors of it, that nation will be justified in maintaining that their cession of Acadia to the English, by tho
treaty of Utrecht, did not extend beyond the narrowest limit_
of that province.
a_s

OF

THE

INTERPRETATION

OF

TREATIES.

_'6_

In point of penalties, in particular,
when they are really
!_1 _.
6dious, we ought not only to restrict
the terms of the law, or chap. XVn.
O._ the contract,
to their most limited signification,
and even
adopt a figurative meaning, according as the case may require
or authorize
it,--but
also to admit of reasonable
excuses;
which i_ a kind of restrictive
interpretation,
tending to exempt
the party from the penalty.
The same conduct must be observed with respect to what
may render an act void and without effect.
Thus, when it is
agreed that the treaty shall be dissolved whenever one of the
contracting
parties fails in the observance
of any article of it,
it would be at once both unreasonable
and contrary
to the
end proposed in making treaties, to extend that clause to the
slightest faults, and to cases in which the defaulter can allege
well-grounded
excuses.
Grotius proposes the following question--"
Whether
in a_ a,_.
treaty which makes mention of allies, we are to understand Examples.
those only who were in alliance at the time when the treaty [ 269 ]
was made, or all the allies present and future ?"*
And he
gives, as an instance, that article of the treaty concluded
between the Romans and Carthaginians,
after the war of Sicily,
--that,
"neither
of the two nations should do any injury to
the allies of the other."
In order to understand
this part
of the treaty, it is necessary to call to mind the barbarous
law of nations observed by those ancient people.
They thought
themselves
authorized
to attack, and to treat as enemies, all
with whom they were not united by any alliance.
The article
therefore
signifies, that on both sides they should treat as
friends the allies of their ally, and abstain from molesting
or
invading them : upon this footing it is m all respects so favourable, so conforma_b_ghilfi_anity,
and to the sentiments which
ought to unite two allies, that it should, without hesitation,
be extended to all the allies, present and future.
The clause
cannot be salo_Tve
"any thing of an odious nature, as
cramping the freedom of a sovereign state_ or tending
to d:ssolve an alliance:
for, by engaging
not to injure the allies
of another
power, we do not deprive ourselves of the liberty
to make war on them if they give us just case for hostilities;
and when a clause is just and reasonable,
it does not become
odious from the single circumstance
that it may perhaps
eventually
occasion a rupture of the alliance.
Were that to
be the case_ there could be no clause whatever
that might
not be deemed odious.
This reason, which we have touched
upon in the preceding section and in § 304, holds good only
in doubtful cases ; in the case before us, for instance, it ought
to have prevented
too hasty a decision that the Carthaginians
had causelessly attacked an ally of the Romans.
The Carthaginians,
therefore,
might, without
any violation of the
I lAib. ii. cap. xvi. _ 13.
47
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_oo_ ,
treaty, attack Saguntum,
if they had lawful grounds for su_n
CHAp.XV_ an attack, or (in virtue of the voluntary law of nations) even
apparent or specious grounds (Prelim. § 21).
But they might
have attacked in the same manner the most ancient ally of the
Romans;
and the Romans might also, without breaking
the
treaty of peace, have confined themselves
to the succouring
of Saguntum.
_nt_
treaties include the allies on bot_h_h
sides: but this does not-_mp]y-[_ai-one-b-f-the-contr'_c_-]-ng
powers may not make war on the allies of the other if they
give him cause for it--but
simply, that, in case of any quarrel arising between them-_,,ea_ of the contracting
parties reserves to himself ___power of assisting his more ancient ally:
and, _!n this sense, the future allies kre not _ncluded _n t_hb
treaty.
------'--Another example mentioned
by Grotius is also taken from
a treaty concluded between Rome and Carthage.
When the
latter city was reduced to extremities
by Scipio/]_milianus,
and obliged to capitulate, the Romans promised
"that
Carthage should remain free_ or in possession of the privilege of
g_verning herself by her own laws."*
In the sequel, however, these merciless conquerors
pretended
that the promised
liberty regarded
the inhabitants,
and not the city: they insisted that Carthage
should be demolished,
and that the
wretched inhabitants
should settle in a place at a greater distance from the sea.
One cannot readthe account of this perfidious and cruel treatment,
without being concerned that the
great, the amiable Scipio was obliged to be the instrument
]: 270 ] of it.
To say nothing of the chicanery of the Romans respecting the meaning to be annexed
to the word " Carthaje,"-certainly, the "liberty"
promised to the Carthaginians,
though
narrowly circumscribed
by the existing state of affairs, should
at least have extended
to the privilege of remaining
in their
city.
To find themselves
obhged to abandon it and settle
elsewhere,--to
lose their houses, their port, and the advantages of their situation,--was
a subjection
incompatible
with
the smallest degree of liberty, and involved such considerable
losses as they could not have bound themselves
to submit to,
unless
by a positive engagement
m the most express
and
formal terms.
_". ,ugl_tto
0. How under
_omises_
benefactions,
and rewards
naturally come
the class o-_;av'ouraMe
thlngs,and
re-_ce-]=/e
a-n_e-xt'-enslv-'_-e_l_ni_ xpret
terpretat_n;
unless the_dve
onerous or ufi_W_b_a_rge
d. [is of
_]_le tothe be_r,
or _at"Stt_er
_cTrc"_.ms_"d_vidently
, hbe- s-'h_ow't_e'_-_
t6 be ta_eh in a limlted sense.
For kindness,
_y.
be_l-ducei
_l)_n_fice_ce,
and gener_
are liberal virtues ;
they do not act in a penurious
manner, and know no other
bounds than those set by reason.
But if the benefaction falls
_oo heavy upon him who grants it, in this respect it partakes
Avr_
_70
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of the odious ; and, in case of doubt, equity will not admit .oo_ x_.
the presumption that it has been granted or promised in the e,A_ _w_.
utmost extent of the terms : we ought therefore, in such ease,
to confine ourselves to the most limited signification which the
words are capable of receiving, and thus reduce the benefaction within the bounds of reason.
The same mode should
be adopted when other circumstances evidently point the
more limited signification as the more equitable.
Upon these principles, the bounties of a sovereign are
usually taken in the fullest extent of the terms.*
It is not
presumed that he finds himself over-bu.'dened by them ; it is
a respect due to majesty, to suppo_,e that he had good
reasons to induce him to confer them.
They are therefore,
in their own nature, altogether favourable ; and, in order to
restrict them, it must be proved that they are burdensome to
the prince, or prejudicial to the state.
On the whole, we
ought to apply to deeds of pure liberality the general rule
established above (§ 270) ; if those instruments are not precise and very determinate, they should be interpreted as
meaning what the author probably had in his mind.
[ 271 ]
Let us conclude this subject of interpretation with _hat_ 3ll. colrelates to the collision or opposition of laws or treaties.
We 1,_,o,orl_,_s
do not here speak of the collision of a treaty with the law of ,,r treat_e*.
nature: the latter is unquestionably paramount, as we have
proved elsewhere (§§ 160, 161, 170, and 293). There is a
collision or opposition between two laws, two promises, or two
treaties, when a ease occurs in which it is impossible to fulfil
both at the same time, though otherwise the laws or treaties
in question are not contradictory, and may be both fulfilled
under different circumstances.
They are considered as contrary in this particular case ; and it is required to show which
deserves the preference, or to which an exception ought to
be made on the occasion. In order to guard against all mistake in the business, and to make the exception confbrmably
to reason and justice, we should observe the following rules :
1. In all eases where what is barely permitted is found i_- _ _12. F,_st
compatible with what is positively prescribed, the latter ela_nls _ule_nea_,_
a preference : for the mere permission imposes no obligation of eon_,,n.
to do or not to do : what is permitted is left to our own option
---we are at liberty either to do it or to forbear to do it. But
we have not the same liberty with respect to what is prescribed: we are obliged to do that: nor can the bare t0ermission in the former case interfere with the discharge of our
obligation in the latter; but, on the contrary, that which
-was before permitted in general, ceases to be so in this pax'• Such is the decision of the Roman
law.--Javolenus
says : "Beneficmm
imperatoris
quam plemssimc
interprctari dobemus ;" and he gives this reason,

for it: _'quod a dlrina
proficiscamr "--Digest,
Constit. Print. leg. 3.

ejus_mdulgentia
lib 1. tit. iv de

• 37!
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• oo_ .. ticular instance, where we cannot take advantago of the per
¢,.,P. xvH. mission without violating a positive duty.
313. 2d
2. In the same manner, the law or treaty which permits,
Rule.
ought to give way to the law or treaty which forbids : for the
prohibition
must be obeyed ; and what was, in its own nature.
or in general, permitted, must not be attempted
when it can
not be done without contravening
a prohibition:
the permis
sion, in that case, ceases to be available.
314. 3d
3. All circumstances
being otherwise equal, the law or the
l_lo.
treaty which ordains, gives way to the law or the treaty which
forbids.
I say. "all circumstances
being otherwise
equal ;"
for many other reasons may occur, which will authorize
the
exception being made to the prohibitory
law or treaty.
The
rules are general ; each relates to an abstract idea, and show_
what follows from that idea, without derogation to the oth_ r
rules.
Upon this footing, it is evident that, in general, if _ e
cannot obey an injunctive
taw without violating a prohibitory
one, we should abstain from fulfi]llng the former : for the prohibition
is absolute in itself, whereas every precept,
every
l_junction,
is in its own nature"conditional,
and _ulbpb_6-s-t_le
power, or a favourable
opportunity,
of doing what is prea6ribed.
Now when that cannot
be accomp]i'slJe_[-fflt_out
-eofiti'avening a prohibition,
the opportunity
is wanting, and
this collision of laws produces a moral impossibility
of acting;
for what is prescribed in genial,
is no" olWffg6V_6 -tn-_e case
[ 272 ] where it cannot be done without committing
an action that
is forbidden.*
Upon this ground rests the generally received
maxim that we a_'tl_ab-_e
ln_'employ-'-_"
ing unlawfulme"-_ls
to accomplish a laudable.p.a_,--as_T()-_ln-_t-ance,-_fi steaqii_g
with a view to give alms:" But it is evident that the question
here regards an absolute prohibition,
or those cases to which
the general prohibition is truly applicable, and therefore equivalent to an absolute one: there are, however, many prohibitions to which circumstances
form an exception.
Our meaning will be better explained
by an example.
It is expressly
forbidden, for reasons to me unknown, to pass through a certain place under any pretence whatsoever.
I am ordered to
carry a message;
I find every other avenue shut; I therefore turn back rather than take my passage over that grouml
which is so strictly forbidden.
But if the prohibition
to pass
be only a general one, with a view to prevent any injury being
done to the productions of the soil, it is easy for me to judge
that the orders with which I am charged ought to form an
exception.
As to what relates to treaties, e_.e
not oblige d to ac=
co mp!ish hi_._a
treat__presyribes,
any ]'_r_h_r-tI__
• Thepr3h_bitorylaw creates,in that vetat, quasi exceptlone quadam, corpartmular instance, an exceptaonto the rigere videtur illam q,_ jahet."--Ci.
injunctive law. "Deinde utra lex cero, de Iaveataone,hh. ih 145.
tubeat,utravetea Nam e_epeca qu_
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the__p_2_er.
_have
not a power to do what another
"
"
" .....
* (_
"
tye_a.t_fQr_b!_._;
wherefore, -" m
case of collision,
an ex.eptlon
1_ made to the injunctive
treaty, and the prohibitory
treaty

Roo_ n.
CHAP. XVI_
....

t'_h_ta-"g]_6"iF_umstances be in other respects equal ; for it will
present-n'_y ap_e'_r-_-_'or[ns-t_nce,
that a subsequent
treaty cannot derogate
from a vrior one concluded with another state,
nor hinder its effect directly or indirectly.
4. The dates of laws or treaties
furnish new reasons for_ 315. ,_,
establishing
the exception
in cases of collision.
If the c_l-_u,o
lision hal)fen between two al_fmative
laws, or two afllrma+we
treaties concluded between the same persons or the same states,
that which is of more recent date claims a preference
over
the older one: for it is evident, that since both laws or both
treaties have emanated
from the same power, the subsequent
act was capable of derogating
from the former.
:But still tins
is on the supposition
of circumstances
being in other respect.q
equa].--/f
there be a collision between two treaties made with
two different .powers, the more ancient claims the preference :
for no engagement
of a contrary tenor could be contracted
in the subsequent
treaty;
and if this latter be found, in any
case, incompatible
with that of more ancient date, its execution is considered
as impossible, because the person promising had not the power of acting contrary to his antecedent
engagements.
5. Of two laws or two conventions, we ought (all otlter eir- _ 31c. 5t_
cumstances being e_ual) to prefer the one which is less general, Rule.
and which approaches
nearer to the point in question : because special matter admits of fewer exceptions
than that [ :273 ]
which is generM ; it is enjoined with greater
precision, and
appears to have been more pointedly intended.
Let us make
use of the following example from Puffendorf:*--One
law
ff)rbids us to appear in pubhc with arms on holidays ; another
law commands us to turn out under arms, and repair to our
posts, as soon as we hear the sound of the alarm-bell.
The
alarm is rung on a holiday.
In such case we must obey the
latter of the two laws, which creates an exception
to the
former.

6. What will not admit of delay, is to be preferred
to what _.317. 6t_
may be done at another time.
For this is the mode to recon-_u_e.
eile every thing, and fulfil both obligations;
whereas, if we
gave the preference
to the one which might be fulfilled at another time, we would unnecessarily
reduce ourselves to the
alternative
of failing in our observance
of the other.
7. When two duties stand in competition, that one which is _ 31s. 7_
the more con#iderable, the more `praiseworthy,
a_d productive Rule.
Of the greater utility, is entitled to the preference.
This rule
has no need of proof.
But as it relates to duties that are
•

Jus

Gent.
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too,, n. equally in our power, and, as it were, at our option, we sholfld
eH,P. xwi. carefully guard against the erroneous -Lpplication of it to two
duties which do not really stand in competition,
but of which
the one absolutely
precludes
the other,--our
obligation
to
fulfil the former wholly depriving
us of the liberty to perform
the latter.
For instance, it is a more praiseworthy
deed to
defend one nation against an unjust aggressor,
than to assist
another
in an offensive war.
But, if the latter be the more
ancient ally, we are not at liberty to refuse her our assistance and give it to the former;
for we stand pre-engaged.
There is not, strictly speaking, any competition between these
two duties : they do not lie at _)ur option : the prior engagement renders the second duty, for the present, impracticable.
However, if there were question of preserving a new ally from
certain ruin, and that the more ancient ally were not reduced
to the same extremity,
this would be the case to which the
foregoing rule should be applied.
As to what relates to laws in particular,
the preference
is
undoubtedly
to be given to the more important and necessary
ones.
This is the grand rule to be observed whenever they
are found to clash with each other ; it is the rule which claims
the greatest
attention,
and is therefore
placed by Cicero at
the head of all the rules he lays down on the subject.*
It is
counteracting
the general aim of the legislature,
and the great
end of the taws, to neglect one of great importance,
under
[ 274 ] pretence of observing another which is less necessary, and of
inferior consequence:
in fact, such conduct is criminal;
for,
a lesser good, if it exclude a greater, assumes the nature of
an evil.
3]9. Sth
8. If we cannot acquit ourselves at the same time of two
ltule,
things'promised
to the same person, it rests with him to choose
which of the two we are to perform;
for he may dispense with
the other on this particular
occasion ; in which case there will
no longer be any collision of duties.
But if we cannot obtain
a knowledge of his will, we are to presume that the _nore important one is his choke ; and we should of course give tl,_at
the preference.
And, in case of doubt, we should perform
the
one to whic]_ we are the more strongly bound;--it
being presumable that he chose to bind us more strongly to that in
which he is more deeply interested.
320. 9tin. 9. Since the stronger obligation
claims a preference
over
l_ule,
the weaker,--if
a treaty that has been confirmed by an oath
happens to clash with another treaty that has not been sworn
to,--all circumstances
being in other respects equal, the preference is to be given to the former;
because the oath adds a
$ -Prxmum igitur leges oportet contendere, conslderandoutra lex ad
majores, hoc est, ad utfiiores,ad ho_
nestiores,ac magls necessarmsres peT.
r&neat.Ex quo conficiturut_ sl legee
374
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nvw force to the obligation.
But as it makes no change in _oo_ n.
the nature of treatms (§§ 221, &c.), it cannot, for instance, cm_P.xwL
entitle a new ally to a preference
over a more ancient ally,
whose treaty has not been confirmed by an oath.
10. For the same reason, and, all circumstances
being in _3o.L lot_
other respects equal, what is e_joined under a penaltq claims Itule.
a preference over that which is not enforced by one,--and
what
is enjoined under a greater penalty, over that which i._enforced
b.q a lesser ; for the penal sanction and convention give additional force to the obligation : they prove that the object in
question was more earnestly desired,* and the more so in proportmn as the penalty is more or tess severe.
All the rules contained in this chapter
ought to be com-_._:2, oobined together, and the interpretation
be made m such manner nerai reas to accord with them all, so far as they are al)_hcable
to n,,_k
,,_OIth,
--_
,
manlier
the case. When these rules appear to clash, they reciprocally ob_em.gaU
counterbalance
and hmit each other, according to their strength tho prcceaand importance,
and according as they more particularly
be- _ngrul_.
long to the case in question.

CHAP.

XVIII.

OF THE MODE OF TERMINATING DISPUTES BETWEEN NATIONS.c_AP, x_m,
TtIE disputes that arise between nations or their rulers, _323. Georiginate either from contested rights or from injuries recmved, neral direrA nation ought to preserve the rights which belong to her : tion on tit/."
and the care of her own safety and glory forbids her to sub _-_u),ject.
mit to injuries.
But in fulfilling the duty _hieh she owes to
herself, she must not forget her duties to others.
These two [ 275 ]
views, combined together, will furnish the maxims of the law
of nations respecting
the mode of terminating
disputes
between different states.
What we have said in Chap. I. IV. and Y. of this book, _ ._24
tispenses
with our proving here, that a nation
ought to do E_cry hajustice to all others with respect to their preten_;ons,
and to r_ound
!_,.n_. _o
_**
remove.all
their just subjects of complaint.
She is therefore g...... n_bound t
..
.
_' _hat
ia hexdue._to
leave her f_t ......
thl_
m the peaceable
enact
F_ her rlghts_to
repair any
"
d-ama_'t'h_aVs_e
_
_a_ have cause,t, or any mmrv she J ....
tony have done,--to
g_ve aaequa_e 8atlSIaCtlon
Ior SUCh rain-another ?+
rles as cannot be_
anff reasonable _ecunt_ _gamst
any lfiji]_g_e
has given cause to apprehend.
These
ar_s-5"m_'_]
_g
evidently dictated
by that justice which
Th,s is Msothe reasonwhichCicero ea [lex] qu_edfligent_ss_mesancta est."
gives: 'Nam mamme conser_uda est C_cero,ub_supr_
375
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BOOK
,. nations as well as individuals are, by the law of nature, boun,!
CHAP._
__IVlII"
topto bser_e,
- .
325. tlow/Every
one is at liberty to recede from his right, to relinnauon_
h -- a just
subject of complaint, and to forget an injury.
abandon mayquis
"n
•
thetrrights J_ut tile ruler of a nation is not, in this respect, so free as a
andju,_t private individual. The latter may attend solely to the voice
c_tdamt_, of generosity ; and, in an affair which concerns none but himself alone, he may indulge in the pleasure which he derives
from doing good, and gratify his love of peace and quiet.
Tim representative of a nation, the sovereign, must not consult h_s own gratification, or suffer himself to be guided by
his private inclinations.
All his actions must be directed to
the greatest advantage of the state, combined with the general interests of mankind, from which it is inseparable.
It
behooves the prince, on every occasion, wisely to consider and
firmly to execute, whatever is most salutary to the state, most
conformable to the duties of the nation towards other states,and, at the same time, to consult justice, equity, humanity,
sound policy, and prudence.
The rights of the nation are a
property of which the sovereign is only the trustee ; and he
ought not to dispose of them in any other manner than he
has reason to presume the nation herself would dispose of them.
And, as to injuries, it is often laudable in a citizen generously
to pardon them: he lives under the protection of the laws;
the magistrates are capable of defending or avenging him
against those ungrateful or unprincipled wretches whom his
indulgence might encourage to a repetition of the offence. A
nation has not the same security : it is seldom safe for her to
overlook or forgive an injury, unless she evidently possess
sufficient power to crush the rash aggressor who has dar,_d
to offend her. In such a case, indeed, it will reflect glory on
her to pardon those who acknowledge their faults,q
[ 276 ]

Parcere

subjectis,

et debellare

superbos

;

and she may do it with safety. But between powers theft
of a sovo- are nearly equal, the endurance of an injury without insL_t
re,gnof an _3_ _QII complete satisfaction for it, is almost alwa2_s._ut_ed
ln_Penaentto
weakness
State
to ln._-_.
- - or - cowardice, and seldom_sub_ct
_iston corn-t_[e injured party to further wrongs of a more atrocious nature.
pensation Why do we often see the very reverse of' this con_uet pursued
forwrongs
by those who fancy themselves possessed of souls so highly
to
hts sub_,.
exalted above the level of the rest of mankind?
Scarcely
can they receive concessions sufficiently humble from weaker
states who have had the misfortune to offend them; but to
those whom they would find it dangerous to punish, they behaye with greater moderation.
326.
/_f
neither of the nations who are engaged in a dispute
The duty

gested

by

thelawof contending parties are, by the law of nature, which recom• _ n_,mre,
_eans sug-x'_inks
for mends peace,
proper concord,
to abandon
and her
eharity_
rightbound
or herto pretensions,
try the gentlest
the
376
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methods of terminating their differences. These are--first,
_ooKn.
_n amicable accommodation.
Let each party coolly and _n-cuAv. xwa
didlv examine "te_su'_j'eet o-fthe dispute, and do justice to the terminating
their disother; or let him whose right is too uncertain, v,lm,tarilypute_.
renounce it. There are even occasions when it may be pro-L Am,caper for him who has the clearer right, to renounce it, for the blo_eeo_sake of preserving peace,--occasions, which it is the part of _oa,uo_
'
prudence to discover. To renounce a right in this manner,
is not abandoning or neglecting it. People are under no
obligation to you for wh_t you abandon : but you gain a friend
in the party to whom you amicably yield up what was the
subject of a dispute.
'
i "
_Jomproml_ar__cQnd
.method _f bringing disputes to a _3.,7. _. /
peaceable termination.
It is an agreement, by which, with-Co,pro--.
out precisely-deciding on the justice of the jarring pretcn- _'_°"
sions, the parties recede on both sides, and determine what
share each shall have of the thing in dispute, or agree to give
it entirely to one of the claimants on condition of certain indemnifications granted to the other.
Mediation. in which a common friend interposes his good _ 328. 3.
"_
offi--cce_,_re_'u_fi_]y
proves efficacious in engaging the contend-_ed_atio,.
ing parties to meet each other halfway,--to come to a good
understanding,_to
enter into an agreement or compromise
respecting their rights, and, if the question relates to an injury, to offer and accept a reasonable satisfaction.
The office
of mediator requires as great a degree of integrity, as of prudence and address.
He ought to observe a strict impartiality ; he should soften the reproaches of the disputants, calm
their resentments, and dispose their minds to a reconciliation. His duty is to favour well-founded claims, and to
effect the restoration, to each party, of what belongs to him :
but he ought not scrupulously to insist on rigid justmcc. He
is a conciliator, and not a judge : his business is to procure
peace ; and he ought to induce him who has right on his side
to relax something of his pretensions, if necessary, with a
view to so great a blessing.
The mediator is not guarantee for the treaty which he has
conducted, unless he has expressly undertaken to guarantee
it. That is an engagement of too great consequence to be [ 277 ]
imposed on any one, without his own consent clearly manifestet.
At present, when the affairs of the sovereigns of
Europe are so connected, that each has an eye on what passes
between those who are the most distant, mediation is a mode
of conciliation much used. Does any dispute arise ? The
friendly powers, those who are afraid of seeing the flames
of war kindled, offer their mediation, and make overtures of
peace and accommodation,
When sovereigns cannot agree about their pretensions and _329. 4.
_,
ar_
sl_-SF-p'res6r_ngor
restoi'ing peace, Arbltratit_
"_
th_'-_F_-gfib-_he-"d-6_Sh
6f their disputes to__bi48

2 G2
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=_c_ H trators chosen b_ common ag+reement_ _'hen once the con_P xvm-t_-n_rYg-i3artles']_a_-ent'_ec] rote articles of arbitration, the_
are bound to abide by the sentence of the arbitrators: they
have engaged to do this; and the faith of treaties should be
religiously observed.
If, however, the arbitrators, by pronouncing a sentenc_
evidently unjust and unreasonable, should forfeit the character with which they were invested, their judgment would
deserve no attention: the parties had appealed to it on]v
":With a view to the decision of doubtful questions.
Suppose
a board of arbitrators should, by way of reparation for some
)ffence, condemn a sovereign state to become subject to the
state she has offended, will any man of sense assert that she
is bound to submit to such decision?
If the injustice is of
small consequence, it should be borne for the sake of peace,
and if it is not absolutely evident, we ought to endure it, as
an evil to which we have voluntarily exposed ourselves.
:For
if it were necessary that we should be convinced of the justice of a sentence before we would submit to it, it would be
of,very little use to appoint arbitrators.___
'There is no reason to apprehend, that, by allowing the
parties a liberty of refusing to submit to a manifestly unjust
and unreasonable sentence, we should render arbitration useless: our decision is by no means repugnant to the nature
of recognisances or arbitration articles. There can be n._
difficulty in the affair, except in case of the parties having
signed vague and unlimited articles, in which they have not
precisely specified the subject of the dispute, or marked the
bounds of their opposite pretensions.
It may then happen,
as in the example just alleged, that the arbitrators will exceed their power, and pronounce on what has not been really
_submitted to their decision. Being called in to determine
"_what satisfaction a state ought to make for an offence, they
may condemn her to become subject to the state she has
offended. But she certainly never gave them so extensive a
_power; and their absurd sentence is not binding. __
to obviate all difficulty, and cut off every pretext of which
fraud might make a handle, it is necessary that the arbitration articles should precisely specify the subject in dispute,
the restrictive and opposite pretensions of the parties, the
demands of the one, and the objections of the other. These
constitute the whole of what is submitted to the decision of
the arbitrators ; and it is upon these points alone that the
[ 278 ] parties promise to abide by their judgment.
If, then, their
sentence be confined within these precise bounds, the disputants must acquiesce in it. They cannot say that it is mamfestly unjust, since it is pronounced on a question _hich they
have themselves rendered doubtful by the disordance of their
claims, and which has been referred, as such, to the, decision
of the arbitrators.
Before they can pretend to evade such
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t, sentence, they should prove, by incontestable facts, that it _oo_ _x.
was the offspring of corruption or flagrant partiality.
.
_2aP
x,__ ,.t.
• Arbitration is a very reasonable mode, and one flint is perfectly conformable to the law of nature, for the decision of
every dispute which does not directly interest the safety of
"-.the nation.
Though the claim of justice may be mistaken
by the arbitrators, it is still more to be feared that it will be
overpowered in an appeal to the sword. /The Swiss have had
the precaution, in all their alliances among themselves, and
even in those they have contracted with the neighbouring
powers, to agree beforehand on the manner in which their
disputes were to be submitted to arbitrators, in case they
could not adjust them in an amicable manner. (]3 ° ) This
wise precaution has not a little contributed to maintain the
Helvetm republic in that flourishing state which secures her
liberty, and renders her respectable throughout Europe.
_In order to put in practice any of these methods, it is he- _ 330. Concessary to speak with each other, and to confer together. Con- ferencesand
ferences and congresses are therefore a mode of conciliation, congresses
which the law of nature recommends to nations, as well calculated to bring their differences to an amicable termination.
_ongresses_hi'd assemblies of plenipotentiaries appointed to
find out means of conciliation, and to discuss and adjust the
reciprocal _pretensions of the contending parties.
To afford_
the pi:ospect or "g "happy issue of their dellberations,_ such
meetings should be formflA and directed by a sincere desire *
of peace and concordyJln
the present century, Europe has
witnessed two general congresses,--that
of Cambray,* and
that of Soissons,_ both tedious farces acted on the political
theatre, in which the principal performers were less desirous
of coming to an accommodation than of appearing _o desire it.
In order at present to ascertain in what manner and how _ 331. msfar a nation is bound to resort or accede to these various tractionto
modes of accommodation, and which of them she..... ought to tween
be madebe
evlprefer, it becomes necessary, in the first place, to dlstmgmst_ dentand
between cases that are evident, and those that are doubtfu_doubtfui
j

Does th_a_'_5_a
right th'_f _§_i', _c&tain, antt_ ses.
incontestable ? A sovereign, if he possesses sufficient strength,
may peremptorily prosecute and defend that right, without exposing it to the doubtful issue of an arbitration. Shall he submit
to negotiate and compound for a thing that evidently belongs
to him, and which is disputed without the least shadow ofjus- [ 279 ]
rice ? Much less will he subject it to arbitration.
:But he
ought not to neglect those methods of conciliation, which,
(132) The stipulations
between prlrate partners and others in anticipation
of mere possible disputes is analogous,
and though not legally blndmg, yet, in
practice, m case of differences, the mere
|tipulation
is usually considered by the

parties as obligatory, m pont of honour,
to endeavour
to arbitrate the exLstmg
dlspute.--e.
tt In 1724.
t In 1728.
379
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_oo_ 1_. without endangering
his own right, may induce-his
opponent
CHAPxvm to listen to reason,--sueh
as mediation and conferences.
Nature gives us no right to have recourse to fgrcib)e means,
"O'_cept where gentle and pacific metI_ods prove ineffe_,u_
It
is_not permitted
to be so inflexible in uncertain
and doubtful
questions.
Who will dare to insist that another shall immediately,
and without examination,
relinquish
to him a disputable right ? This would be a means of rendering
wars
perpetual
and inevitable.
Both the contending
parties may
be equally convinced
of the justice of their claims: why,
therefore,
should either yield to the other ? In such a case,
they can only demand an examination
of the question, propose a cor_ferenee or an arbitration,
or offer to settle the point
by articles of agreement./_
332. of
In the disputes that arise between sovereigns, it is moreessential " over necessary to make a proper distinction between essential
rl_ht..... d rights and r_ghts of i_'erior
importance : for, according
to
th,,s_of les_the difference in the two cases, a different line of conduct is
h_portanee.
to be pursued.
A nation is under many obligations of duty
towards herself, towards other nations, and towards the great
society of mankind.
We know that the duties we owe to
ourselves are, generally speaking, paramount to those we owe
to others ; but this is to be understood only of such duties as
bear some proportion to each other.
We cannot refuse, in
some degree, to forget ourselves with respect to interests that
are not essential,
and to make some sacrifices, in order to
assist other persons, and especially for the greater benefit (,f
human society:
and let us even remark, that we are invited
by our own advantage,
by our own safety, to make these generous sacrifices;
for the private good of each is intimately
connected with the general happiness.
What idea should we
• entertain of a prince or a nation who would refuse to give up
the smallest advantage for the sake of procuring to the world
the inestimable
blessings of peace ? Every power therefore
owes this respect to the happiness
of human society, to show
himself open to every mode of conciliation,
in questions
relating to interests which are neither essential
nor of great
importance.
If he exposes himself to the loss of something
by an accommodation,
by a compromise,
or by an arbitration,
he ought to be sensible what are the dangers, the evils, the
calamities of war, and to consider that peace is well worth a
small sacrifice.

[ 280

/But if any one would rob a nation of one of her essential
%ights, or a right without which she could not hope to support
her national existenee,_if
an ambitious neighbour threatens
] the liberty of a republic,_if
he attempts
to subjugate
and
enslave her,--she
will take counsel only from her own courage.
She will not even attempt the mode of conferences
on
so odious a pretension;
she will, in such a quarrel, exert her
utmost efforts1 exhaust every resource, and gloriously lavish
380
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her blood to the last drop if necessary.
To lister, to the BOOK
_L
smallest proposition,
is putting every thing to the risk.
On c_tAP,xwrL
such an occasion she may truly say-Una salus

nullam

sperare

salutem"

and if fortune prove unfavourable,
a free people will prefer
death to servitude._hat
would have become of Rome, had
she listened to tir_id counsels, when Hannibal
was encamped
before her walls ? The Swiss, ever so readyto embrace pacific
measures or submit to legal decisions in disputes respecting
less essential
points, have uniformly
spurned at all idea of
compromise with those who harboured
designs against their
liberty.
They even refused on such occasions to submit their
disputes to arbitration,
or to tile judgment of the emperors._.__
In doubtful
causes which do not involve essential points, _ ._33 How
_the__arties
will not_aeeede
either to a conference, _e a,'qulre
an accommo-_Tatl_a
compromise, or an arbitrati_',
the other a right of
__q_tstreso_u'rce
f()r't_ae defene'-'_eo'i_l_s_f
and hisc_aV_sr_gt?rig-h-_,--_-a_-a_l_bal to the sword ; and he has jusU_e" on his fore__n
sVde in ta_g-_-a'_'_ against so untractable
an advers ar y. doubtful
F,_r, in a doubtful cause, we can only demand all the reason-eau,e,
able methods of elucidating the question, and of deciding or
accommodating
the dispute (§ 331_
_But let us never lose sight of what a nation owes to her _.:_.34 and
own security, nor of that prudence by which she ought con- ew_ w_thto out attempt-

stantly to be directed.
To authorize
her to have recourse
mg other
arms, it is not always necessary that every conciliatory
mea-_,,_.
sure be first expressly rejected:
it is sufficient that she have
every reason to believe that the enemy would not enter into
those measures with sincerity,--that
they could not be brought
to terminate
in a happy result,--and
that the intervening
delay would only expose her to a greater danger of being overpowered.
This maxim is incontestable;
but its application
m practice
is very delicate.
A. sovereign who would not be
considered
as a disturber of the public peace, will not be induced abruptly to attack him who has not refused to accede
to pacific measures,
unless he be able to justify his conduct
in the eyes of all mankind,
by proving that he has reason to
consider those peaceable appearances
as an artifice employed
for the purpose of amusing him, and taking him by surprise.
To make his bare suspicions serve as sufficient authority for
such a step, would be sapping every foundation
on which
rests
the .security of nations./
p.
The faith of one nation 4aas ever been suspected
by an* When, in the year 1355, they submttted their differences with the dukes
of Austria_ in relatton to the eountmes
of Zug and (_lans, to the arbitration
_f Charles IV., it was not without this
preliminary condition, that the emperor

should not touch the liberty of those
countries_ nor their alliance
with the
other cantons.
Tsehud b p. 429, &c-Stettler, p. 77.--History
of the Helvetm
Confederacy, by De Wattevflle, book tv
at the beginning.
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_',0K_I. other, and sad experience but too plainly proved that this disc.^,. XVl..trust is not ill-founded.
Independence and impunity are a
:_35.vo- touchstone that discovers the alloy of the human heart : the
tu,_t_rylaw private individual assumes the character of candour and pr__f
)n n_t_o,s
this sub- bitv
* ; and, in default of the reality, his dependence frequently
_ect
obliges him to exhibit in his conduct at least the appearance
[ "281 J of those virtues.
The great man, who is independent, boasts
still more of them in his discourse ; but as soon as he finds
himself possessed of superior strength, he scarcely endeavours
to save appearances, unless his heart be moulded of materials
which, unfortunately, are very rare indeed: and, if powerful
interest intervene, he will give himself a latitude in the pursuit of measures that would cover a private person with shame
andinfamy.
When, therefore, a nation pretends that it would
be dangerous for her to attempt pacific measures, she can find
abundance of pretexts to give a colour of justice to her precipitation in having recourse to arms.. And as,-in virtue of
the natural liberty of nations, edc_one is free to judge in her
own conscience how she ought to act, and has a right to make
her own judgment the sole guide of her conduct with respect
to her duties in every thing that is not determined by the
perfect rights of another (Prelim. § 20), it belongs to each
nation to judge whether her situation will admit of nacific
m_n:e_,.bcfoz_
she.has.rezourse
to ar_.- .___
'
luntary law of nations ordains, that, for these reasons, we
should esteem lawful whatever a nation thinks proper to do
in virtue of her natural liberty (Prelim. § 21), by. that same
voluntary law, n_tipns are bound to consider as lawful the
conduct of that power who suddenly tak-gs_p-_-nas -in a"doubt"ful cause, and attempts to force his enemy to c_I___
without havin_]_reviously tried pacific measures.
Louis X]V.
_:wtis_ |_'_Y_//eart_'o]r't_e'1_eTh-eer_an_ds_
was known in
Spain that he laid claim to the sovereignty of a part of those
rich provinces in right of the queen his wife. The king
of Prussia, in 1741, published his manifesto in Silesia, at the
head of sixty thousand men. Those princes might have wise
and just reasons for acting thus: and this is sufficient at the
tribunal of the vohmtary law of nations. But a thing which
that law tolerates through necessity, may be found very unjust in itself: and a prince who puts it in practice may render
himself very guilty in the sight of his own conscience, and
very unjust towards him whom he attacks, though he is not
accountable for it to other nations, as he cannot be accused
of violating the general rules which they are hound to observe
towards each other. But if he abuses this liberty, he gives
all nations cause to hate and suspect him ; he authorizes them
to confederate against him ; and thus, while he thinks he is promoting his interests, he sometimes irretrievably ruins them.
,f-A sovereign ought, in all his quarrels, to entertain a sin_cere desire of rendering justice and preserving peace.
He
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is bound, before he take up arms, and also after having taken
,ooK _.'
them up, to offer equitable
conditions;
and then alone he ?_JA,.xv_m
is justifial)_e
in appealing
to the sword against an obstinate _ :_:;6.
enemy whc refuses to listen to the vome of justice or equity.• toD_htloDS
Equ,ULbl__,_
/It is the business of the appellant to prove his right ; for _,. offered.
he ought to show a good foundation
for demanding
a thing [ 282 ]
which he does not possess.
He must have a title : and peo-_._3z P,_.
ple are not obliged to respect that title any farther than he _s_o_'s
shows its validity.
The possessor
may therefore
remain r_ghtm
doubtful
in possession till proof be adduced to convince hHn that his _ses.
possession
is unjust.
As long as that remains undone, he
has a right to maintain
himself in it, and even to recover it
by force, if he has been despoiled of it.
Consequently
it is
not allowable to take up arms in order to obtain possession
of a thing to which the claimant
has but an uncertain
or
doubtful right.
He is only justifiable in compelling the possessor, by force of arms if necessary,
to come to a discussion
of the question, to accede to some reasonable
mode of decision or accommodatmn,
or, finally, to settle the point by articles of agreement upon an equitable footing (§ 333). t
If the subject
of the dispute be an injury received, the _ 33s. H°w
offended 1)arty ouf, ht to follow the r_es we "have just esta-reparatmn of
bhshed.
Xl:_lS ((_vantage,
and that of human socmtv,* to.n.m.lury_s
t)e sought.
require, that, _previous to taking up arms, he should try every
pacific mode o-r 6"otaTning_eithO-'a repa_fion
of the injury,
or a"ju-sV-sa-'_t_'rx_,-hiai'_ss
there be substantial
reasons to
d]siSe'fl-_'wictr hi_-evm'rgffce
to such measures (§ 334).
This
m-o_fif,_thi_'_il_cuthspect]on,
is the more becoming, and
in general
even indispensable,
as the action which we look
upon as an injury does not always proceed from a design to
offend us, and is sometimes
rather a mistake than an act of
malice.
It even fl:equently happens that the injury is (tone
by inferior persons, without their sovereign having any share
in it: and on these occasions it is natural to presume that he
will not refuse us a just satisfaction.
When some petty officers, not long since, violated the territory
of Savoy in order
to carry off from thence a noted smuggling
chiei, the King
of Sardinia caused his complaints to be laid before the court
of France ; and Louis XV. thought
it no derogation
to his
greatness
to send an ambassador
extraordinary
to Turin to
give satisfaction
for that violence.
_]hus an affair of so delicate a nature
was terminated
in a manner equally honourable to the two kings.
//When
a nation cannot obtain justice, whether for a wrong _ 339 l__r an injury, she has a right to do herself justice.
:But be-_atio_.
fore she declares war (of which we shall treat in the following book), there are various methods practised among natmus,
which remain to be treated of here.
Among those methods
ok¢
- obtaining
satisfaction,
has been reckoned what is called
_e"rg_bT_retaliation,
according
to which we make another
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_,,,,_ n..-Suffer preeiaely as much evil as he has done. Many have
cH.,P x,m. extolled that law, as being founded in the stri_ctest justice :-and can we be surprised at their having proposed it to princes,
[ 283 ] since they have presumed to make it a rule even for the deity
himself? he_.b..g._g__j__c,g]__ j t tke 2a_. _.
The idea is wholly derived from the obscure and false notion
which represents evil as essentially and in its own nature worthy of punishment.
We have shown above (Book I. § 169),
what is the true origin of the right of punishing;* whence
we have deduced the true and just proportion of penalties
(Book I. § 171). Let us say, then, that a nation nray punish
another which has done her an inju_av_-_]_SWh
"_b-_ve(see Chap/IV. and_VI, of tl_is__T_ai(erreTtisds to give her a just satisfaction: but she has not a rl*ght
._° extend _e penalt.. y beyond':_'hat']aer._
.
.-. -.-_'°w_v_e_q-_res- .
Retaliation, whwh _s un2ust between pmvate persons, would
.be much mor_ so between nations, because it would, in the latter case, be dtf_cult to make the Tunishment fall o_ t_9_y2Iw
had done the injury.
What right have you to cut off the
nose and ears of the ambassador of a barbarian who had
treated your ambassador in that manner ? As to those reprisals in time of war which partake of the nature of retaliation, they are justified on other principles; and we shall
speak of them in their proper place. [_f6_ff"
idea of retaliation is, that,'all circumstances being in other
respects equal, the punishment ought to bear some proportion
to the evil for which we mean to inflict it,--the very object
an_ foundation of punishment requiring thus much.
.f_
340. va- _At is not always necessary to have _recourse to arms, in
_,ou__odosorder to punish a nation. The offended party may, by way
°:g,PUwn.il:::ut
of punishment,.__prive
her of the privileges shq e_jgj_ed_a
havinzre- his dominions,---sexze oh-s_ni_--oT'3ie-T-p'Yb-ffe_ if he has an
court'to opportunity,:--and detain it'tiff she _h_"_-_]m_uJh-cYent
arms.
ha_isfaetion.
-_ 3_1.
a sovermgn m nS_ satisfled_e
manner lri_hlch
tortion.
_ his subjects are treated by the laws and customs of another
nation, he is at liberty to declare that he will treat the sub- /
jects of that nation in the same mgnner .a_.are
tLreate_.
This is what is called retortip_2._ _ h
is nothi._p_gm_his,
but what is conformable to_j_fisticeand so_d-_li_.
-N-_one
can complain on receiving the same _rea_mdnt@_/lch hc gives
to others.
Thus the king of Poland, elector of Saxony, enforces the law of escheatage only against the subjects of those
princes who make the Saxons liable to it. The retortion may
also take place with respect to certain regulations, of which
we have no right to complain, and which we are even obliged
to approve, though it is proper to guard against their effect
* "Nam, at Plato aib nemo
tar."
Seneca_ de Ira.
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by imitating them.
Such are the orders relating to the ira- soo_ _L
dPortation or exportation
of certain commodities or merchan-c_P
xvm.
me.
On the other hand, circumstances
frequently
forbid us
to have recourse to retortion.
In this respect, each nation
aet according to the dictates of her own prudenccj
_
risals are used between nation and nation in order to do _ 342 Re*
_esjustice
when they cannot otherwise obtain it. (13.3) phials.
_f a naTi_on='h_-_a_n pessessTon_o_ ' what belongs to another, -_
if she refuses to pay a debt, to repair an injury, or to give
adequate satisfaction
for it,--the
latter may seize something [ 284 ]
belonging
to the former, and apply it to her own advantage
till she obtains payment of what is due to her., together "_'ith
_ interest and dam_es_
or keep _t as a pledge till she has re_a-tls_action.
In the latter case, it i_ rather a
stoppage or a seizure, than ret)risals :but they are frequently
-voh"fSun_ff___on
Tanguage.
The effects thus seized on
are preserved while there is any hope of obtaining satisfaction or justice.
As soon as that hope disappears,
the), are
oonfiscated, and then the reprisals are accomplished.
If the
two nations, upon this ground of quarrel, come to an open
rupture,
satisfaction
is considered
as refused from the moment that war is declared or hostilities commenced ; and then
alsp the effects seized may be confiscated.
_t
is ovdV u_)on evidently iust _round_s, or for a well-ascer- _ 343. wha_
tame_a-n_d_u-n_['em_a_]e-_e]_t, "_a_t_'he law of nations allows us _srequl_d
__''Fo-r'he
who advances a -doubtful preten-,2erF_':
s-ion, cannot Lug_he first instance demand any thing more than _ul.
_n___e_quitable examination
of his right.
I_n the next plaee,
before he pro_-_-suc--_--extrcmlties,
he should be able to
show that he has ineffectually
demanded
justice, or at least
that he has every reason to think it wouId_ be in v_i_ for him
to demand it.
Then alone does it become lawful for him to
t__tter
inLoA_ ownhands,
and do himself justice.
It
wo-u]d-be too _------_nco-'_nsistent
with the peace, the repose, and the
safety of nations, with their mutual commerce, and the duties
which bind them to each other, that each one should be authorized to have immediate recourse to violent measures, without
knowing whether there exist on the other side a disposition to
_ do her justice, or to refuse it
_TBut,
in order perfectly to _nderstand
this article, it must
be observed, that if, in a disputable case, our adversary either
refuses to pursue, or artfully evades the necessary steps for
bringing the matter
to the proof,--if
he does not candidly
and sincerely accede to some pacific mode of terminating
the
dispute,--especially
if he is foremost in adopting violent measures,--he
gives justice to our cause which before was problematical:
we may then have recourse
to reprisals,
or the
(_33)
lettcre

See

further,

of marque,
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reprisals
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and

decisions

thereon,
418--.-423._C.
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_oo_ n. seizure of his effects, in order to compel him to embrace the
CRAe.xvm. methods of conciliation
which the law of nature prescribes.
This is t_he last _raaining
effort previo_._to_a _-nr-m_cemen_
of open hostilities.
1 344. vpen/We
have observed above (§ 81), that the wealth of the citiwhat
effects
Z"
e
ns
constitutes
a part of
the aggregate wealth_ "_"of a_ff_o_ _-are reprisals .1 .
_
. ..,_ ma_, oetween
state and state, the _riEaCe _r -*_'f,, af the
mem_bers is considered
as belonging to the bp__'_._ud_manswerable for the debts of that body (§ 8,0): (134) _'hence it
follows, that in reprisals we seize on the prg_crty_f_th_lb5jeq__ just as we would on that of the state or sovereigns.
_very thing that belongs to _h_ ria_cion is subject to reprisals,
whenever it can be seized, provided it be not a deposit in_
- trusted to the public faith,
)ks it is only in consequence
of
-_at confidence which the proprietor
has placed in our good[ 285 ] faith, that we happen to have such deposit in our hands, it
ought to be respected,
even in case of open war.
Such is
the conduct observed
in France,
England,
and elsewhere,
with respect to the money which foreigners
have placed in
the public funds.
345. The _i_e who make_ reprmals
against
a nation on the property
state
ought of its members indiscriminately,
cannot be taxed with seizing
to
compensate those
the property of an innocent person for the debt of another:
whos,_er for. in this case, the sovereign is to compensate
those of his
by reprisals,subjects on whom the reprisals fall ; it is a debt of the state
or nation, of which each citizen ought only to pay his quota.*
,_ 346. The fit is only between state and state that all the property
,*_ereign _f the individuals
is considered
as belonging
to the nation.
_one can Sovereigns
transact
their affairs between themselves;
they
(184) The anemnt
law of nations
perhaps
was so; Attorney-General
v.
Weeden,
Parke's
Rep 267 ; but see
post, book iii. chap. v. _ 77, p. 323, as
to the change an practice.
See further, Chltty's
Commercial
Law, 421,
423, 425.
{The right is undoubted.
The Emulous,
1 Gall. Rep 576---see
the authorities,
Amer_eaa and Foreign,
cited by Story, J., and his remarks on

payment is s_laended
during the war,
and rewves
again on the return
of
peace
1 Rob. Rcp. 196 ; 2 Rob. Rep.
200.
Ex parte Bousamaker,
1._ Ves J.
71. .Furlado v..Rodgers,
3 Bos.& Pul.
191.
Antoine
v. Moreshe_td, 6 Taunt.
239.
]_randon v. Curhng, 4 East, 410.
Emerigon,
vol. 1, p. 567. Marlen's L.
N. 277.
{It is the modern usage, but
it does not constitute
a ru/e. JBrown v.

the opmmn of Vattel.}
But such ancient law of natmns, with respect
to
confiscation
and reprisals, has m more
modern times been greatly relaxed, and
indeed treaties usually provide that, m
case of war, the proper_ty of private
individuals
of each state shall be proteeted, and ample tame for their remoral be allowed.
But independently
of such express treaties, and by the general modern law of natmns, the right
to debt_ and ehoses m actions is not
forfeited by way of reprisal or other_vi_e on the breaking
out of war, hut
'merely the remedy or right to enforce

The
Umted
States,
8 Cranch,
110.}
See further,
Wolf v. Oxholm. 6 Maule
& Sclw. 92, where an ordinance
m
Denmark
for confiscating private
debts
and property was held illegal and invahd.--C.
• On the subject
of reprisals, it _s
necessary
to observe,
that when we
adopt that exped_ent_ as being a gentler
mode of proceeding
than that of war.
the reprisals ought not to he geae_a.
The grand pensionary
De W_tt very
properly remarked, "I do not see any
difference b_tween genera/reprisals
and
open war."
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.arty on business with each other directly, and can only took n.
consider a foreign naUon as a society of men'who have but one c._,..vra
common interest.
__belangs
therefore to sovereigns alone orderrep."i_t_ wake and _or.dr.r_re4_risalson the footing we have just de-_al""
scribed.
Besides, this violent measure approaches very near
to an open rupture, and is frequently followed by one. It is,
therefore, an affair of too serious a nature to be left to the
&seretlon of _mdlvlduals..
And accordingly we see,
that in e_;_ry civilize_t state, a subject who thinks himself
injured by a foreign nation, has recourse to his sovereign, in Lettersof
order to obtain permission to make reprisals.
This is what n,_rq_.
tka-F.-rench ca!Lapplymg for letters of marque. (135)
0:_5)
/'We may make reprisals against a nation not only for the _ 347. Ro
"actions of the sovereign, but also for those of his subjects:p _'s_ls
and this ma_vta_ke
place when the state or the sovereign par-_g_i=st•
v
nationfo
ticipates in the act of his subject, and takes it upon himself, _t ..... f
which he may do in several ways, as we have shown in Chap. ,t_suhjea_,
VI. of this Book.
_nd,n faIn the same manner the sovereign demands justice, or "°u_of
the
injured
makes reprisals, not only for his own concerns, but also for _u))j_¢t_.
those of his subjects, whom he is bound to protec'i,-and whose
c_i_se i_ chat of-the natio_,_ _
But to grant reprisals against a nation in favour of fo-_ ,_4s But
reigners, is to set himself up as a judge between that n:_tion _,,t,n
and those foreigners ; which no sovereign has a right to do. r,,,,,_
of
|orelgner_.
The cause of reprisals ou_,ht to belust" they ought even to
l_e grounded on a denial of justice,--either
an actual denial,
_-q-li'e_6h__h:_Fe-i_gb-b'd reason to apprehen_ (_-343). :Now,
what right have we to judge whether the complaint of a
stranger against an independent state is just, if he has really
been denied justice ? If it be objected, that we may espouse
the quarrel of another state in a war that appears to us to be
just,--to assist her, and even to unite with her,_the case is
different.
In granting succours against a nation, we do not [ 286 ]
detain her property or her people that happen to be within
our territories under the public faith; and in declaring war
against her, we suffer her to withdraw her subjects and her
effects, as will hereafter appear, r In the case of reprisals
granted to our own subjects, a nation cannot complain that
we violate the public faith in seizing on her people or her
property ; because we are under no other obligation to grant
necurity to that property and those people, than what arises
from a reasonable supposition that their nation will not, m
the first instance, violate, with respect to us or our subjects,
the rules of justice which nations ought to observe towards
each other. If she violate them, we have a right to obtain
satisfaction; and the mode of reprisals is more easy, safe.
anti mild, than that of war. We cannot urge the same argu(135) As to decisions
on letters of
mm_u_
see
1 Chltty's
Commercad

L•w,
418--422.
S6.--C.

Chitty's

L.
887
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noo_ H. ments in justification of reprisals ordered in favou_ of foreigno_Ae x_m.ers. For the security we owe to the subjects of a foreign
power does not depend, as a condition, on the security which
that power shall grant to all other nations, to people who do
not belong to us, and are not under our protection.
England having, in 1662, granted reprisals against the United
Provinces in favour of the knights of Malta,* the states of
Itolland asserted, with good reaspa, J_hat, according to the
law of nation_%fi]y
be gran[ed to maintain tlae
rlghts'ot'-Th_state,
and not for an affair in which the nation'
\ has no con_e_ra_
___
349.Tho_."'_e ]ndividuals, who by their- actions have given cause for
,be h.... just reprisals, are bound to indemnify thoge on whom they
gtrencause fall ; and the sovereign ought to compel them to do it. F¢ r
. f,....
_ught pr,sa_
to in- we are under an obligation to repair the damage we have ot_
_emmf.v casioned by our own fault. And, although tlae-sovereign, by
_aoscwho refusing justice to the offended party, has brought on the
_ufferby reprisals against his subjects, those who were the first cause
Lhem.
of them do not become the less guilty : the fault of the sovereign does not exempt them from repairing the consequences
of theirs. IsIo_ev_l:, ifo_bey were ready to g!ve gatisfaction
to the par_y whom they had i_"_e_'_5?'jg_nded,and'their
sovereign has prevented their doing it, they are not bound to
do any thing more in that ease, than they would before have
been obhged to do in order to prevent the reprisals; and it
is the sovereign's duty to repair the additional damage, which
is the consequence of his own fault (§ 345).,
350.What .-We have said (§ 343) that we ought no(to make reprisals,
L-_ybe "except when we are unable to obtain justice. I_ow_justice
de_-med
a [is refused in several ways "_First,
b_ a denial of justice,
rvfusal to d_
_
_ _
_
"
_
:.............
j_e.
_properly so eaHea, or Dy a refusal to hear your cJmplaints
] or those of your subjects, or to admit them to establish their
i right before the ordinary mbunals.
Secondly, b_ studmd
I 287 ]_ela:gs_ for which

no good reasons ean-'-n'n'n'n'n'n'n-_e
given:2-'_e_a_s

* 0n that subject,
the grand pensmnary De Watt wrote as follows :-"Nothing
can be more absurd than
that grant of reprisals : for, to say nothing of its proceeding
from a board
of admlralty_ who have no power to
grant it without
infringing
on the
sovereign
authority of their prince, it
is evident that no sovereign can grant
or make reprisals, except for the defence or mdemnificatlon
of his own
eubjects, whom he is_ m the sight of
Ged_ bound to protect; but he never
can grant reprisals
in favour of any
foreigner who is not under his protection, and w_th whose sovereign he has
not any engagement
to that effect, ex
Facto eel foedere.
Besides, it is certain
that reprisals ought not to be granted

except in case of an open demal ofjustace. Finally, it is also evadent, that_
even in case of a demal of justice, he
cannot empower his subjects
to make
reprisals, until he has repeatedly
demanded justice for them_ and added,
that, m the event of a refusal, he wd_l
be obliged to grant them letters ot
marque and rcprlsal." From the answers
of M. Boreel, it appears that this conduct of the
British
admiralty
was
strongly
condemned
by the ccurt of
France.
The king of England testified
his disapprebataon of lib and gave orders
for the release
of the Dutch vessels
whose eeizure had been permitted
by
way of reprasal--Edit.
1797
_ See
Bynekershoek's
Competenl
Judge of Embaa_.lors,
chap. xxii.

D_SPVTES BL'VWEEN N_TIO.'_S.

287

_quivalent
to a refusal, or still more ruinous.
Thirdly, by Boot n.
an evidently unjust and partial decision.
But it is nece"-'-'-_sary
CHAr.XVm
that-t_s-[n_ju'sti_ce'_"_/F6hT'd _b_ manifest
and palpable.
In al'l
cases susceptible
of doubt, a sovereign ought not to listen to
the complaints of his subjects against a foreign tribunal,
nor
to attempt to screen them from the effects of a sentence passed
ill due form : for that would be the means of exciting continual
troubles.
The law of nations directs that s_ates should reciprocally pay that kind of deference
to each other's jurisdiction, for the same reason as the civil law ordains, within
the state, that every definitive
sentence, passed in due form,
shall be esteemed just.
Between nation and nation tile obligation is neither so express nor so extensive : but it cannot be
denied, that it is highly conducive
to their peace and conformable to their duties towards human society, to oblige
their subjects, in all doubtful eases, and, unless where there
is a manifest wrong done to them, to submit to the sentences
of the foreign tribunals
before which their causes have been
tried._bove,
§ 84_
-Tts we ma:c_e
things which belong to a n,_ti,,u, in _ :'51. Sub
order to compel her to do justice, we may equally, for the je_t_ nrrestsame reason, arrest
some of her citizens, and not release ed by way
them till we have received full satisfa_ctiqn.
This is what the of repri_*.
Greeks c__ed
Andr_ol_sia_'---_2tthen-s"
the law permitted
_h-e-e_atlves-o-r'_mlm
wh_U'ffoad been assassinated
in a foreign
country, to seize three of the inhabitants
of that country,
and to detain them till the murderer was punished or dehvered
ap._- But_ in the practice of modern :Europ% this method is ,
seldom _'d-go,
except with a view to obtain satisfaction
for an injury' of the same nature--that
is to say_ to compel
a sovereign to release a person whom he detains unjustly.
The persons, however, who are thus arrested, being detained
only as a security, or pledge, in order to oblige a nation to
:lo justice--if
their sovereign obstinately persists
in refusing
it, we cannot take away their lives, or inflict any corporal
punishment
upon them, for a refusal of which they are not
foUilty.._p_perty,
their libe_y
itself, may be staked
r the debts of t"-he_sta'te ; but not "th-e]r'_I_ves, of which man
_t_e
power of disposing.
_[ sovereign has no right to
piit to death the 'subjects of a state which has done him an
injury, except when they are engaged in war; and we shall
see. elsewhere, what it is that gives him that right.
_ut
the sovereign
is authorized
to employ forcible means _ 35_. om
against those who resist him in the exertion of his right, and right agamll
to pursue such means as far as is necessary to overcome their those who
unjust resistance.
It is therefore
lawful to repel those who opposer*.
undertake
to oppose--_e_-h_ak_fig of' just reprisals : and if, for vnsa_.
llrrV'-pW_po'-"_,1-_ - l_e necessary t-o proceed even so fa_ as to
0 Ar_¢_ttt_
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liters.
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m2

Orst.

adv.

Amstoerat
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nook n.._put them to death, the whole blame of that misfortune is im_HAP.xvm.putable to their unjust and inconsiderate resistance.
In such
a case, Grotius would have us rather abstain from making
reprisals.*
Between private persons, and for things that are
not of the highest importance, it is certainly worthy, not only
of a Christian, but, in general, of every man of principle,
rather to abandon his right than to kill the person who unjustly resists him. But, between sovereigns, the ease is otherwise. To suffer themselves to be bullied, would be attended
with consequences of too serious a nature.
The true and just
welfare of the state is the grand rule : moderation is ever laudable in itself; but the conductors of nations ought to practise
that virtue so far only as it is consistent with the happiness
and safety of their people.
353. Just After having demonstrated the lawfulness of making rerepnsals prisals when we can no otherwise obtain justice, we may
donot
af- thence readily conclude that a.........
sovereign is not__ast!fiable
in
ford a Just
•
_aking forcible opposition to, or waging W_ a_g_
the
c_usefor party, who, by ordering or making ret)risals in such a case,
on]_ exerts his _]us_ right.js54. no_ And as _t]_'e_]_aw
of hu_anlty directs nations as well as inweought to dividuals ever to prefer the gentlest measures, when they are
confine our-sufficient
to obtain justice--whenever
a sovereign can, by
8elves
pmsals,toorre-the mode of reprisals, procure a just indemnification or a
at length suitable satisfaction, he ought to confine himself to this method,
proceedto which is less violent and less fatal than war. On this subject,
hustalities. I cannot avoid noticing an error which is too general to be
wholly disregarded.
If it happens that a prince, having
reason to complain of some injustice or some acts of hostihty,
and not finding his adversary disposed to give hi_a satisfaction,
determines to make reprisals with the view of endeavouring
to compel him to listen to the voice of justice before he proceeds
to an open rupture,_if,
without a declaration of war, he seizes
on his effects, his shipping, and detains them as pledges,_.you
hear certain men cry out that this is robbery.
If that prince
had at once declared war, they would not have said a word ;
they would perhaps have praised his conduct.
Strange forgetfulness of reason, and of every sound principle ! Would
we not, at this rate, be tempted to suppose that nations were
bound to observe the laws of chivalry,_to
challenge each
other to the lists,--and decide their quarrels like a pair of
doughty champions engaged in regular duel ? It is the duty
of sovereigns attentively to maintain the rights of their people.
and to obtain justice by__every lawful means---still, however,
prefe__n_t'[est
method[s: an'd we again repeat the as[ 289 ] _dn_227t is evident'tha_'l_e mode of reprisals, of which we
are speaking, is infinitely more gentle and less fatal than that
of war. But since, between powers whose strength is nearly
t, Grotias De Jure _
390

et Pacis, _

ii_ cap. i/. _ 6.

DISPUTES

BETWEEN NATIONS.
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equa], reprisals often lead to war, they ought not to be attempt- n_ot a
ed, except in the last extrem ty. In such circumstances, th
prince-w]aolms recourse to that expedient, instead of proceeding to an open rupture, is undoubtedly entitled to praise for
his moderation and prudence.
Those who run to arms without necessity, are the scourges
of the human race, barbarians, enemies to society, and rebellious violaters of the laws of nature, or rather, the laws of
the common father of mankind.
There are cases, however, in which reprisals would be justly
condemnable, even when a declaration of war would not be
so: and these are precisely those cases in which nations may
with justice take up arms. When the question which constitutes the ground of a dispute, relates, not to an act of
violence, or an injury received, but to a contested right,-aher an ineffectual endeavour to obtain justice by conciliatory
and pacific measures,--it is a declaration of war that ought
to follow, and not pretended reprisals, which, in such a case,
would only be real acts of hostility without a declaration of
war, and would be contrary to public faith as well as to the
mutual duties of nations.
This will more evidently appear,
when we shall have explained the reasons which establish the
obligation of declaring war previous to a commencement of
hostilities.*
:But if, from particular conjunctures, and from the obstinacy
of an unjust adversary, neither reprisals, nor any of the
methods of which we have been treating, should prove sufficient for our defence, and for the protection of our rights,
there remains only the wretched and melancholy alternative
of war. which will be the subject of the following book.
• Bee Book IIL chap. iv.
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BOOK III.
OF WAR.
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CHAP.
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CHAP.
L OFWAR,--ITS DIFFERENTKINDS,--AND THERIGHTOFMAKINO
WAR.
1. Deftninonof
war._13_)
\--_

WAR is that state in whleh we prosecute our right 3_x.ra_
We also understand, ])ythis term(thW'_c-Fl_se_, _r*_themanner of prosecuting our right by force : but it is more conformahle to general usage, and more proper in a treatise on
the law of war, to understand this term in the sense we have
annexed to it.
2. rubh, _Public war is that which takes place between nations or
war.(136) sovereigns, and which is carried on in the name of the_ub_o
power, and by its order.
This is the war we are here to consider :--private war, or that which is carried on between private individuals, belongs to the law of nature properly so
cal_ed.
3. Right /In treating of the right to security (Book II. Chap. IV.),
of making @e have shown that nature gives men a right to employ force,
war.(136) when it is necessary for their defence, and for the preservation of their rights. This principle is generally acknowledged:
reason demonstrates it; and nature herself has engraved it
on the heart of man..'_ome fanatics indeed, taking in a literal
sense the moderatio_ recommended in the gospel, have adopted
the strange fancy of suffering themselves to be massacred or
[ 299 ] plundered, rather than oppose force to violence.
But we
need not fear that this error will make any great progress.
The generality of mankind will, of themselves, guard against
=its contagion--happy,
if they as well knew how to keep within
the just bounds which nature has set to a right that is granted
only through necessity ! To mark those just bounds,--and,
by the rules of justice, equity, and humanity, to moderate the
exercise of that harsh, though too often necessary right,--is
the intention of this third book.
(136)See definitionof war andof 4 Rob.Rep.252; Bro.Ab.fit. Deni.
the

king's

regards

sole
England,

mght
per

to

declare

Sir

Wm.
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sen,

Scott_

30.--C.

The Hoop,1 Rob. R. 196; _Vasa_,
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/As nature has given men iio right to employ force, unless BOOKm.
_'hen it becomes necessary for self defence and the preserva-_C_A. P'
tion of their rights (Book II. § 49, &c.), the inference is mani- t 4. It befest, that, since the establishment
of political societies, a right, lonTsonly
to the soreso dangerous
in its exercise, no longer remains with private reign powerpersons except in those rencounters
where society cannot pro- (127)
teet or defend them.
In the bosom of society, the public
authority decides all the disputes of the citizens,
represses
violence, and checks every attempt
to do ourselves justice
with our own hands.
If a private person intends to prosecute
his right against the subject of a foreign power, he may apply
to the sovereign of his advel_ary,
or to the magistrates
invested with the public authority : and if he is denied justice
by them, he must have recourse to his own sovereign, who is
obliged to protect him.
It would be too dangerous to allow
every citizen the liberty of doing himself justice against foreigners; as, in that case, there would not be a single member
of the state who might not involve it in war. And how could
peace be preserved
between nations, if it were in the power
of every private
individual
to disturb it ? A right of so
momentous a nature,--the
right of judging whether the na-t
tion has real grounds of complaint, whether she is authorized
to employ force, and justifiable
in taking up arms, whether
prudence will admit of such a step, and whether the welfare
of the state requires lt,--that
right, I say, can belong only
to the body of the nation,
or to the sovereign, her representative.
It is doubtless one of those rights, without which
there can be no salutary government,
and which are therefore
called i_._hts of majeaDr_Book I. § 45).f_usJ_b_e
so_rereign power aloha i'_possessed
of authority
to make war.
But, as the different rights which constitute
_-_-p_,_originally
resident in the body of the nation, may
be separated
or limited according
to the will of the natron
(Book I. § 31 and 45), it is from the particular
constitution
of each state, that we are to learn where the power resides,
that is authorized to make war in the name of the society at
large./The
kings of England, whose power is in other re- [ 293 ]
spect_so limited, have the right of making war and peace.*
Those of Sweden have lost it.
The brilliant
but ruinous exploits of Charles XII. sufficiently
warranted
the states of
_hat kingdom to reserve to themselves a right of such importance to their safety.
(137) The right of declaring
war is,
by hie prerogative,
vested m the king
of the Untted Kingdom of Great Britain
and Ireland.
Bro. _-b. tit. Demzen, pl.
20.
The ship Hoop, per Sir W. Scott, 1
Rob. R. 19b, post, 432.--C.
{And, by
,.he Constitution
of the United States,
Congress.
Art. 1, _ 8.}
• I here speak of the right considered
60

in itsel£
But as a king of England
cannot, without
the
concurrence
ef
parhament'
either raise money or cempel his subjects to take up arms, his
right of making
war _s, m fact, but •
slender
prerogative,
unless the parhament second
him with supplies._Rd.
1797.
393
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Boo_ m.
War is either defensive
or o_enslve.
He who takes ,,p
char.,
arms to repel the attack of an enemy, carries on a defensive
5. Delos- war.
He who is foremost in taking up arms, and attack._ a
s..... d of-'nation .that lived in peace with him, wages offen_sive__ar.
f,n_ve w_¢.The object of a defensive war is verj si_.._her
than self defence:
in that of offensive war_._th_c__g_:eat
a varqetv as in the mulufarious
concerns of nationsj
but, in
general;it
relates _either -to ih-e prosecutlon
of_ome
rights, or
to safety.
_e attack a'n-at-_on with-a v_eweltlaerto
o]3tain
s_Sinething to which we lay claim, to punish her for a__njury
she has done us, or to prevent
one which she is preparing "to
do, and thus avert a---d_-_/i
_¢Ii_hs_i_-_-_-_TS-fh'_en
us. I do not here speak of the justice of war :--that
shall
make the subject of a particular
chapter :--all I here propose
is to indicate, in general, the various objects for which a nation takes up arms_objects
which may furnish lawful reasons,
or unjust pretences, but which are at least susceptible of a
colour of right.
I do not, therefore,
among the objects of
offensive ,war, set down conquest, or the desire of invading
the property of others:
views of that nature, destitute
even
of any reasonable
pretext to countenance
them, do not constitute
the object of regular warfare, but of robbery, which
we shall consider in its proper place.

cnA.., n.

CHAP.

II.

OF THE INSTRUMENTSOF WARm--THE RAISING OF TROOPS, _C.,
----THEIR COMMANDERS,OR THE SUBORDINATE POWERS IN
WAR. (138)
6. Instm_ttE
sovereign is the real author of war, which is carried
_ents of
on- in his name, and by his order.
Th_e_w651Y_ _bfficers,
war.
_soldiers, and, in general, all those by whose agency _h_ soveo
"reign makes war, are only _nstruments _n _h_g-_n__-They
execute his will and not thelr own.
_
'_rr_n_I _nnd all the
apparatus of things used in war, are instruments of an inferior order.
For the decision of questions that will occur
in the sequel, it is of importance to determine precisely what
are the things which belong to war.
Without entering here
into a minute detail, we shall only observe that_:hatever
is
peculiarly

used in wa_ing, war2 is to be classed

among
t----_'e ---

(138) What are instruments of war, le eroitrulgairement,l'art de detruir_
or contraband,and of the prohibitaons mais l'art de paralyser des forces de
respectingthem,as regardsneutralcorn- rennemi. Cours le Drolt Public.-merce,_ee Ch_tty'sL. N. 119to 128; 1 Paris,1830_ tom.2_pages 85, 86, & Id.
Chxtty'sCommercialLaw, 445 to 449. 406.--C.
L'artde la guerren'est pas alnsi qu'on
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instruments of war ; and things which are equally used at all BOOK
m.
t]mes_'such-as_p_rovisions, belong to peace, unless it be in cer- c_P. ,,.
tain particular junctures, when those things appeal" to be
specially destined for the support of war. Arms of all kinds,
artillery, gun-powder, salt-petre and sulphur of which it is
composed, ladders, gabions, tools and all other implements [ 294 ]
for sieges, materials for building ships of war, tents, soldiers'
clothes, &c. : these always belong to war.
/i/ks war cannot be ca_rricd on without soldiers, it is evident t _. mgh,
A_ha-_whoever ]_as tt_e rlzhl; of making war, has also naturally of ie,7.m_
that bf i-_l_g-]tTf_'s"-w_eIatter,
therefore, belongs likewise troops
to t_e sovereign (_ 4), and is one of the prerogatives of ma_tBook
I. §45). The power of levying troops, or raising an army, is of too great consequence in a state, to be
intrusted to any other than the sovereign.
The subordinate
authorities are not invc_ted with it ; they exercise it only by
order or commission from the sovereign. But it is not always
necessary that they should have an express order for the
purpose.
On those urgent exigencies which do not allow
time to wait for the supreme order, thc governor of a province, or the commandant of a town, may raise troops for
the defence of the town or province committed to their care:
and this they do by virtue of the power tacitly given them
by their commission in cases of this nature.
I say that this important power is the appendage of sovereignty; it makes a part of the supreme authority.
But we
have already seen that those rights which together constitute
the sovereign power, may be chvided {Book I. §§ 31, 45), if
such be the will of the nation.
It may then happen that a
nation does not intrust her chief with a right so dangerous to
her liberty as that of raising and supporting troops, or at
least that she limits the exercise of it, by making it depend
on the consent of her representatives.
The king of England,
who has the right of making war, has also, indeed, that of
granting commissions for raising troops ; but he cannot compel any person to enlist, nor, without the concurrence of parliament, keep an army on foot. (140)/_ver_ej_hamul
to.servawad_£efemd the state a8 far as _s 0hi,g,.
7te_(140)
Society cannot otherwise be maintained ; t,on of the
_a'nct_nls concurrence for the common defence is one of the cm_eusor
subjects.

principal

objects of every political association.

(139) But semble, that anciently the
king might press men to serve on land
as soldiers.
Barrington's
Obscrvatmns
on Ancient
Statutes,
334.
The right
of pressing men to serve in the 2VaVtd
cnnstltutes
an exceptmn.
Its legahty
cannot now be effectually disputed, per
Lord Mansfield, AT_ng v. Jubbs, Cowp.
517 ; per Lord Kenyon, 5 Term R.
276 ; 9 Eas_, 466 i 5 Bast, 477 ; 14 East,

:Every man (14o)

346 ; 2 Camp. 320, and see Barrington's Observations on Ancient Statutes,
334_ 5 edit. ; 1 Bla. Com. 420, n. 13. It
should seem that every passenger
on
board a merchant ship is bound to
assist in her defence ; and if he refuse,
he may be confined until all danger from
the attack
has subsided.
_oyce v.
Bailiff,
1 Campb. 60.---C.
(140) See note (139) am.
19J
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Boozm. capable of carrying arms should take them up at the first
CH _,P. II.
- --order of him who has the power of making war.
9. E_nst-//In
former times, and especially in small staffees, immediately
il_gor rais- 'on a declaration
of war, every man became a soldier ; the
ingoflroopw,whole community took up arms, and engaged in the war. Soon
after, a ctmice was made, and armies were formed of picked
men,--the
remainder
of the people pursuing their usual occupations...._t_preseatr-the_nse
of reg_As:almost
everywhere
adopted,
especially
in powerful
states.
The
]Jfibllc authorityraiSes
soldiers, distributes
them into different
bodies under the command of generals and other officers, and
keeps them on foot as long as it thinks necessary.
As every
citizen or subject is bound to serve the state, the sovereign
has a right to enlist whom he pleases.
But he ought to
choose such only as are fit for the occupation of war; and it
is highly proper that he should, as far as possible, confine
his choice to volunteers,
who enlist without compulsion.
10. Who- :No person is naturally
exempt from ta_in
dethor there fence of the state.--the
obligation-o(every
member of society
b_ ally ex..........
.............
_"
_l_e ff
same.
Those aYone -are
expe_a,
WhO are m.
from _arr- capable of handhn_, arms, or supportm_
the _tl_ues of war
ing _rms. This is the reason why old men, children, and women are ex[ 295 ] erupted.
Although
there be some women who are equal to
men :n strength
and courage, such instances are not usual;
and rules must necessarily
be general, and derived from the
ordinary course of things.
Besides, women are necessary for
other services in society;
and, in short, the mixture
of both
sexes in armies would be attended with too many inconveniences.
/A good government
should, as far as possible, so employ
/£1I the citizens, and distribute
posts_and_emtbtoyments
in such
manner, that the state may be mogt _;ffeata_y_erved
in all
its affairs.
Therefore, when not urged by necessitz: it should
exempt from military service all those _'/_r_-_mpl-yed
in
stations useful or necessary to society.
Upon this ground,
magistrates
are usually exempted,--their
whole time not

--

'_ - ' ,,._(7,:

b_g
t5"5much for-the'_J_a-lnlstration
of justiceand the
maintenance of order,f
clergycannot naturally,
and, as matter of right,arro_ateto
themselves any peculiar exemption.
To defend one's
country is an action not unworthy
of the most sacred hands.
That article of the canon law which forbids ecclesiastics
to
shed blood, is a convenient
device to exempt from personal
danger those men who are often so zeMous to fan the flame
of discord and excite bloody wars.
Indeed, for the same reasons which we have above alleged in favour of magistrates,
a_n exemption
from bearing arms should be allowed to_such
of the clergy" as a re reall_._fu_--tn
_are
employed
in teaching
re_gmn_overnmg
the church, and celebrating
t_e- pu_]]c _br_]_l_'p:* ...........
" Formerlybishops went to war in virtue of their fiefs and led with them
S96
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But thoseimmense multitudesof uselessmonks and friars,soozm.
--thosedrones,who, under pretenceof dedicatingthemselves c_,e _.
to God, dedicatethemselvesin factto slothand effeminacy,--by what rightdo they pretendto a prerogative
thatisruinous
to the state? And ifthe princeexempts them from m11ita_'v
service,ishe not guiltyof injustice
to the other members, oll
whom he thus throws the whole burthen? I do not here
mean to advisea sovereignto fillhisarmies with monks, but
graduallyto diminish a uselessclassof men, by depriving
them of injuriousand ill-foundedprivileges.History mentionsa martialbishop*whose weapon was a club,with which [ 296 ]
he knocked down the enemy, to avoid incurringthe censure
of the canon law by shedding their blood. It would be
much more reasonable,
when monks areexempted from carrying arms,thatthey shouldbe employed inthework as pioneers,
and thus made to alleviate
thetoilof the soldiers.They have,
on many occasions,zealouslyundertaken the task in cases
of necessity. I could mention more than one famous siege
where monks have usefully
servedin defenceof theircountry.
When the Turks besiegedMalta,the ecclesiastics,
thewomen_
the very children,all,according to theirrespectivestrength
or capacity,
contributedtothatgloriousdefence,which baffied
the utmost efforts
of the Ottoman empire.
There is anotherclassof idledrones,whose exemption is
a still
more glaringabuse,_I mean those swarms of useless
footmenwho crowd the dwellingsof thegreatand thewealthy,
_and wh% by the very natureof theiremployment, arethemselvescorruptedin displayingthe luxury of theirmasters.
Among
the Romans, while every citizen took his turn to _ aL Sol._erve in the army, their service was gratuitous.
But when a diets' pay
J.l._
"
"
t
and quttr°
• choiceismade, and standlngarmlesare kepton foo_,the stateters.
is bound to pay them, as no individual
is under an obligation
to perform more than his quota of the public service • and if
the ordinary revenues
are not sufficient for the purpose, the
deficiency must be provided for b_ taxation.
It is but reasonable that those who do not serve should pay their defenders.
them theirvassals. The Danish bishops
were not inattentive
to _tfunctionwhich
pleased them betterthan the peaceful
cares of episcopacy. The famous Absalom, blshop of l_oschtld,
and afterwards archblshop of Lunden, was the
principalgeneral of king Waldemar I.
And since the use of regulartroopshms
superseded that feudal service,there
have not been wantmg some martml
prelateswho eagerly courted the cornmand of armies. The cardinalDe la
Valette, and Sourdis, archblshop of
Bourdeaux, appeared In arms under the
ministryof eaxdmal Rieheheu, who also
feted himself in a militarycapacityat

the &trackof the pass of Susa. This is
an abuse which the church veryjustly
opposes. A bishop makes a betterappeasance in hls proper ststmn, m hls
diocese,than m the army, nnd, at
present,sovereigns are m no want of
generals and officers,
who willperform
more usefulservmes than can be expetted from churchmen. In short,let
every person keep to hisvoc_ttlom All
I dispute with the clergy,Is theirexemptlon a.smatter of rightand m ca_cs
of necesslty.--Ed.
1797.
_ A bishopof Beauvms, under Philip
Augustus. He fought at the battle_f
Bouvmes.
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• oo_ m.
When the soldier is not in the field, he must necessarily
be
CHAP._I. provided with quarters.
The burthen, m such case, naturally
falls on housekeepers:
but as that is attended with many inconveniences,
and proves very distressing
to the citizens. _t
becomes a good prince, or a wise and equitable government,
to ease them of it as far as possible.
In this particular,
the
king of France has made magnificent
and ample provision in
many towns, by the erection of barracks for the accommodatiop
of the garrison.
12. l%sThe asylums prepared
for indigent
soldiers
and officers
pitals for
Wtl()
a
gray inthe
service, a'n_w_orn ° toT-or-tTeinvalids,
enemy s sword has rendered
incapable bT-_)_ng
fp_Lheir
own subsistence,
may be considered as part oirt]'m_'_(li._alLy._av. /
In France and England, magnificent establishments
have bern _
made in favour of invalids, which, while they discharge a debt
of a sacred nature, do honour to the sovereign and the nation.
The care of those unfortunate
victims of war is the indispensable
duty of every state, in proportion
to its ability.
It is repugnant,
not only to humanity, but to the strictest
justice, that generous
citizens, heroes who have shed their
blood for the safety of their country, should be left to perish
with want, or unworthily
forced to beg their bread.
The
honourable
maintenance
of such persons might very properly
be imposed upon rich convents and large ecclesiastical benefices.
Nothing
can be more just than that those citizens who avoid
[ 297 ] all the dangers of war, should bestow part of their riches for
the relief of their valiant defenders., _
13. Me_-" Mercenary
soldiers are foreigne/rs vblWn_y
engaging
to _
_o,ary sol- serve the state for money, or a stipulated pay.
As the'y o_'eJ
diS_
no service to a sovereign whose-subje'cCs
they are not, the
advantages
he offers them are their sole motive.
By enlisting, they incur the obligation to serve him ; and the prince,
on his part, promises them certain conditions, which are settled
in the articles of enlistment.
Those articles, being the rule
and measure of the respective
obligations
and rights
of
the contracting
parties,
are to be religiously
observed.
The complaints
of some French
historians
against
the
Swiss troops,
who on several occasions
formerly
refused
to march against the enemy, and even withdrew
from the
service, because they were not paid,--those
complaints,
I
say, are equally
ridiculous
and unjust.
Why should the
articles of enlistment
be more strongly binding on one of the
parties than on the other ? Whenever
the prince fails to
perform what he has promised, the foreign soldiers are discharged
from any further
duty to him.
I own it would be
ungenerous
to forsake a prince who, without any fault on his
own part, is by accident alone rendered
for a while unable
to make good his payments.
There may even be occasions
when such an inflexibility on the part of the soldier would be,
if not contrary
to strict justice, at least very repugnant
to
398
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eqmty. But this was never the case with the Switzers: they ,no, m.
never were known to quit the service on the first failure of c_Ar n.
payment ; and when they perceived the good intentions of a
sovereign labouring under a real inabihty to satisfy them,
their patience and zeal always supported them under such
difficulties.
Henry the Fourth owed them immense sums:
yet they did not, in his greatest necessities, abandon him;
and that hero found the nation equally generous as brave.
I here speak of the Switzers, because, in fact, those above
alluded to were often mere mercenaries.
But a distinction
is to be made between troops of this kind and those Switzers
who at present serve different powers, and with the permission
of their sovereign, and in virtue of alliances subsisting between
those powers and tile Helvetic body, or some particular canton. The latter are real auxiliaries, though paid by the sovereigns whom they serve.
fMuch
has been said on the question--Whether
the profession of a mercenary soldier be lawful or not ? Whether
individuals may, for money or any other reward, engage to
serve a foreign prince in his wars ? This question does not
to me appear very difficult to be solved, l___se who enter
suc_h engagements without the express or tacit consent
of their-s_r_n75_'efid
against their duty as citizens. But
if their sov.e-r_O._%a+e'g ttiem t/t liberty to follow their inc]]nationTor-_ m_llt_r_ "life, they are perfectly free in that
)-_-6_F.'"l_'6w, bqe
' man may join what'ever society he
_l_£-s-_, according as he finds it most to his advantage.
He [ 298 I
may make its cause his own, and espouse its quarrels.
He
becomes in some measure, at least for a time, a member of
the state in whose service he engages: and as an officer is
commonly at liberty to quit the service when he thinks.
proper, and the private soldier at the expiration of his en-,
gagement,---if that state embark in a war which is evidently
. .
unjust, the foreigner may quit its service. And the mercenary soldier, having now learned the art of war, has
rendered himself more capable of serving his country, if ever
she require his assistance.
This last consideration will fur
nish us with an answer to a question proposed on this head-Whether the sovereign can with propriety permit his subjects
to serve foreign powers indiscriminately for money ? Fie can
for this simple reason--that
his subjects will thus learn an
art, of which a thorough "_now]ddgc is botli"useful and neces/r
_i-y__):i'an_lh_llty
_ the pi'ofound peace which Switzerlan'd
has so long enjoyed in the midst of all the commotions and
wars which have agitated Europe,--that
long repose would
soon become fatal to her, did not her citizens, by serving
foreign princes, qualify themselves for the operations of war,
d keep alive their martial spirit.
Mercenary soldiers enlist voluntarily.
The sovereign has _ 14. wh,t
I

r]g_t__gners-'_he

mustnot even employ _99
strata-i8 w _ o_

*_9_
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zoo_ m. gem or artifice, in order to induce them to engage in a conCHAP.n tract, which like all others, should be founded on candour and
,orved,n
goQd faith:_(
the,r e=hst- /As the right of levying soldiers belongs solely to the nation
merit,
or tile sovereign (§ 7), no person must attempt to enlist soldiers,
15. En- in a foreign country, without the permission of the sovereign ;
hstmg in
and, even with that permission, none but volunteers are to be
_ountrlesof°relgn
enlisted ; for the service of their country is out of the question
here ; and no sovereign has a right to give or sell his subjects
to _a_rther_
.
-.......
The man who undertakes
to enlist soldiers in a foreign
country, without the sovereign's
permission,--and,
in general, whoever
entices away the subjects
of another
state,
violates one of the most sacred rights of the prince and th }
nation.
This crime is distinguished
by the name of kid.
napping,
or man-stealing,
and is punished with the utmost
severity
in every well-re_ulated
state.
Foreign
recruiters
are hangecI without mercy, and with great ]ustlce.
_f_ not
t)resumed that their sovereign has ordered them to commit a
crime ; and, supposing
even that they had received such an
order, they ought not to have obeyed it,--their
sovereign
having no right to command what is contrary to the law of
nature.
It is not, I say, presumed that these recruiters
act
by order of their sovereign ; and with respect to such of them
as have practised seduction only, it is generally
thought sufficient to punish them when they can be detected and caught :
if they have used violence, and made their escape, it is usual
to demand a surrender
of the delinquents,
and to claim the
persons they have carried off. But if it appears that they
[ 299 ] acted by order, such a proceeding
in a foreign sovereign
is justly considered
as an injury, and as a sufficient cause
for declarin_
war against
him, unless he makes suitable
reparation f"
16. ObllAll sol,tiers, llatives or foreigners, are to take an oath to
gation of
serve faithfully,
and not desert the ser¥1._!_. -wl_'_ is no more
told_ers,
than what they are already obliged to, the former as subjects,
the latter by their engagement;
but their fidelity is of so
great importance
to the state, that too many precautions cannot
be taken for rendering
it secure.
Deserters merit severe and
exemplary
punishment
; and the sovereign may, if he thinks
it necessary,
annex the penalty of death to desertion.
The
emissaries
who solicit them to desert are far more guilty_
tha_n the recruiters mentioned in the preceding section._
_
17. Milic/Good
order and subordination,
so useful in all pla_-es, are
tary laws. /_owhere
so necessary
as in the army.
The sovereign
/ should exactly specify and determine
the functions, duties,
and rights of military men,--of
soldiers, officers, commanders
of corps, and generals.
He should regulate
and fix the authority of commanders
in all the gradations
of rank,--the
punishments
to be inflicted on offenders,--the
form of trials,
400
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&c. The laws and ordinances relative to these several par__h_r-s form the _aititary code.
ose regulations, whose particular tendency is to mainorder among the troops, and to enable them to perform
their military service with advantage to the state, constitute
what is called military discii)line.
This is of the highest
impol:t-anc6. 3'ti_'S"_i_ers'were
the first among the modern
nations that revived it in its ancient vigour. It was a good
discipline, added to the valour of a free people, that produced,
even in the infancy of their republic, those brilliant achievements which astonished all Europe.
Machiavel says that the
Switzers are the masters of all Europe in the art of war.*
In our times, the :Prussians have shown what may be expected
from good discipline and assiduous exercise : soldiers, collected
from all quarters, have, by the force of habit, and the influence of command, performed all that could be expected

Boo_HL
c _,. ,.

_ is. M_|i.
t_r_d_so,plan,.

fr_vthe most zealous and loyal subjects.
cry military officer, from the ensign to the general, en_oys the rights and authority assigned him by the sovereign ;
and the will of the sovereign, in this respect, is known by his _ 19. St,bor
declaration_sL coa_iacd e._hw hr th_'._.ommissions he _=_te r_,confers b'_iri-the military_9.de,--or
is, by fair deduction, in- ersin war.
__ffi_
_n_--htu_ie-of the functions assigned to each
officer ; for every man who is intrusted with an employment is
presumed to be invested with all the powers necessary to
enable him to fill his station with propriety, and successfully
discharge the several functions of his office.
_u& the commi_iaa _)_mander
in chief, when it is
simple and unlimited_ g_ves him an absolute power over the
a-7"t_--a-_g_'tb'iharch
it whither he thinks proper, to undert_.ke such oper!_tions as he finds conducive to the service
of the state, &cf tit is true, indeed, that the powers of a
general are ofteii limited ; but the example of Marshal Turenne
sufficiently shows, that, when the sovereign is certain of having [ 300 ]
made a good choice, the best thing he can do in this respect
is to give the general an unlimited power. Had the operations of the Duke of Marlborough depended on the directions
of the cabinet, there is little probability that all his campaigns
wopld have been crowned with such distinguished success.
/When a governor is besiaged in the place where he com/_mands, and all communication with his sovereign is cut off,
that very circumstance confers on him the whole authority
of the state, so far as respects the defence of the town and
the safety of the garrison...../
These particulars meri_ the utmost attention, as they furnish a principle for determining what the several commanders,
who are the subordinate or inferior powers in war, may execute with sufficient authority. Exclusive of the consequences
$1

• Disc. on Livy.
_ x2
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•,,o_ m. which may be deduced from the very nature of their employcHAr.m ments, we are likewise to consider the general practice and
established usage in this respect.
If it be a known fact, that,
m the service of a particular nation, officers of a certain rank
have been unii%rmly invested with such or such powers, it
may reasonably be presumed that the person we are engaged
wifll is furnished with the same powers.
s0. How ,'_Every promise made by any of the subordinate powers, by
theirpro- ,_Unycommander within his department, in conformity to the
rntses
brad
terms of his commission and to the authority which he natuthe sovere,gu,
rally derives from his office and the functions intrusted to his
eare,--every such promise, I say, i_s for the reasons above
alleged_ made in the name and by the authority of the sovereign, and'equally obligatory on him as _Utigrnad]_mB_f 1)ersonaI]y made it. Thus, a governor capitulates for the town
which-he'commands,
and for the garrison ;, and what he has
promised, the sovereign cannot invalidat_
In the last war,
the general who commanded the French _t Lintz, engaged to
march back his troops on this side the Rhine.
Governors of
towns have often promised that, for a limited time, their garrisons should not carry arms against the enemy with whom
they capitulated: and these capitulations have always been
faithfully observed.
21. In
But, if a subordinate l_ower allows himself a greater latiwhat eases tuJe, and exceeds the authority an_ne_ed t-oh_ b:_c-e,-his
the,r pro- promise becomes no more than a private ehg_agemeZ_,_-_:hat
,only
mines
thembrad
iS called sponsio, of which we have aIread:_ ti'_a'_.--_Book
selves.
'_.'_'_ttp. XIV.)
This was the case with the Roman consuls
at the Furc_e Caudinee. They might, indeed, agree to deliver
hostages, and that their army should pass under the yoke,
&c., but they were not authorized to conclude a peace, as
the,_ took care to signify to the Samnite_
22. Their '_f' a subordinate power assumes an authority which he does
_sumptmazl]ot possess, and thus deceives the party treating with him,
o¢ana_- though an enemy,--he is naturally responsible for the damage
thonty
caused by his deception, and bound to make reparation.
I
which they
donotpos- say " though an enemy :" for the faith of treaties is to be ob•ess.
served between enemies, as all men of principle agree, and as
we shall prove in the sequel.
The sovereign of that fraudu[ 301 ] lent officer ought to punish him, and oblige him to repair his
fault : it is a duty which the prince owes to justice, and to
his _)wn character
23. l_w _romlses
made by a subordinate power are obligatory on
•heybrad Xhose who are subject to his control, and bind them in every
•h*,rmparticular in which he is authorized and accustomed to com•,_io_.
mand their obedience: for, with respect to such particulars,
he is vested with the sovereign authority, which his inferiors
are bound to respect in his person. Thus, in a capitulation,
the governor of a town stipulates and promises for his garri_son, a_d even for the magistrates avd citizena. /
4o_
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or" THE _VST CAUSESor w._.(141)

c,,aP,m.

WIIOEVER entertains a true idea of war,--whoever con- _ 24. War
siders its terrible effects, its destructive and unhappy conse-never to be
quences, will readily agree that it should never be uridertakcn undertaken
w_thout
without the most cogent reasons.
Humanity revolts against very cogent
a sovereign, who, without necessity or without very powerful reasons.
reasons, lavishes the blood of his most faithful subjects, and
exposes his people to the calamities of war. when he has it in
his power to maintain them in the enjoyment of an honourable and salutary peace. And if to tins imprudence, this
want of love for his people, he moreover adds injusUce towards those he attacks,_of
how great a crime, or rather, of
what a frightful series of crimes, does he not become guilty!
Responsible for all the misfortunes which he draws down on
his own subjects, he is moreover loaded with the guilt of all
those which he inflicts on an innocent nation. The slaughter
of men, the pillage of cities, the devastation of provinces,_
such is the black catalogue of his enormities.
Be is responsible to God, and accountable to human nature, for every
individual that is killed, for every hut that is burned down.
The violences, the crimes, the disorders of every kind, attendant on the tumult and licentiousness of war, pollute his
conscience, and are set down to his account, as he is the original author of them all. Unquestionable truths! alarming
ideas ! which ought to affect the rulers of nations, and, in all
their military enterprises, inspire them with a degree of circumspection proportionate to the importance of the subject !
Were men always reasonable, they would terminate their _2_. a,st_.
contests by the arms of reason only: natural •justice and fieatory
sons_ a_dreaequity would be their rule, or their judge.
Force is a mot_¢_for
wretched and melancholy expedient against those who spurn making
at justice, and refuse to listen to the remonstrances of reason : war.
but, in short, it becomes necessary to adopt that mode, when [ 802 ]
every other proves ineffectual.
It is only in extremities that
a just and wise nation, or a good prince, has recourse to it, as
we have shown in the concluding chapter of the second book.
The reasons which may determine him to take such a step a_r_e
of _wo classes. Thg_ae_nf__t_e_one class show that he has a
fr_ht-t? m_ke war-_2-that__
,--_he has just grounds for undertakl'ng _,
it :-:--these are calle_3ust_fi'g_tor_/reasons.
The others, found_ness--a'm_m_tiv_'-wl_ether
it be expedient
_e-6"_YgK
_-im'n'n'n'_ertake
a War,_tl_ese are called too- "'_
(141) See farther, as to what are, or
are not, just causes for reselndmg
a
_ty
of pcaee, and which seem also

to be here
_ 44, 45, p

apphcable,
49.

post, B. 4, eh. 4,
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The right of employing force, or making war, belon_ to
c.A,. IIL nations no farther than is necessary for their own defence,
26. what and for the maintenance of their rights (§ 3). _ow, if any
,._,, gent- one attacks a nation, or violates her perfect rights, he does
r_iajust
_,_e
ofwar.h
, er an injury.
Then, and not till then, that nation has a
right to repel the aggressor, and reduce him to reason.
Further, sl,e has a fight to prevent the intended injury, when
she sees herself threatened with it (Book II. §50). Let us
then say in general, that the foundation, or cause of everv
just war _s injury, either t_lready done or threate_e-d -_e
justl_l_catory reasons for war show that anmj-'-_r_en
received, or so far threatened as to authorize a prevention of it
by arms. It is evident, however, that here the question regards the principal in the war, and not those who join in it
as auxiliaries.
When, therefore, we would judge whether a
war be just, we must consider whether he who undertakes it,
has in fact received an injury, or whether he be really threat.
ened with one. And, in order to determine what is to be considered as an injury, we must be acquainted with a nation's
rights, properly so called,--that is to say, her perfect rigltts.
These are of various kinds, and very numerous, but may all
be referred to the general heads of which we have already
treated, and shall further treat in the course of this work.
Whatever strikes at these rights is an injury, and a just cause
O/f war.

'
_'*
;

! 27 What The immediate consequence of the premises is, that if shaw......
/ tion takes up arms when she has received no injury, nor is
im_
_'threatened with any, she undertakes an_-'ffii_h_war*._"_hose
aione, io whom an injury is done "_¥Tni_fide_, have a right to
make wa_...
12s. The
From"{he same principle we shall likewise deduce the iu_ "
o_jeotof and lawful object of every war, which is. to avenge or eretar.
vent injurg.
To a'venge signifies here to prosecute t_e repa-r_on of an injury, if it be of a nature to be repaired,--or,
if
the evil be irreparable, to obtain a just satisfaction,--and
also
to punish the offender, if requisite, with a view of providing
for our future safety. The right to security authorizes us to
do all this (Book II. §§ 49--52).
We may therefore distinctly point out, as l_._ects of a lawful war, '.he three following :--1. To recove_-w]aat belongg or _s_e
to u_7.-2_ To
provide for our. futvxo safety by puni§hlhg t_h_ _g-gres_sor'_r
offender. 3. To de fen.c_._lves_,
or _o_{6_'o'ur_s_b-m
9_6jects_of aa otlmmiv_, the third of a defensivee_ax_ / Camil]us, when on the point of _at_acldng_tThe-'_7_Is, e_ncisely set
forth to his soldiers all the subjects on which war can be
grounded or justified---omnia,
quo_ defendi, r,petique , et
uleisei fas sit.*
4e4

_' Livy, llb. v. cap. 49.
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As the nation, or her ruler, ought, in every undertaking,
sooE _
not only to respect j-lstice, but also to keep in view the ad c.AP. nL
vantage of the state, it is necessary that proper and com-_ o_. Both
mendable motives should concur with the justificatory reasons, ju,t,a_ato.7
rea_on_ alld
tc induce a determination to embark in a war. These rca-l,rop_ri,osons show that the sovereign has a right to take up arms, u,,_ requithat he has just cause to do so. The proper motives show, _-_',=u_that in the present case it is advisable and expedient to make dertakmg•
use of his right.
These latter relate to prudence, as the '_"
justificatory reasons come under the head of justice.
.'_'I call proper and eommendaMe mofives those derived fl'om ze ._0Prope_
the good of the state, from the safety and common advantage mouvet.
of the citizens. "Ttiey are inseparable from the justificatory
reasbri_,x--K"b_each of justice being never truly advantageous.
Though an unjust war may for a time enrich a state, and extend her frontiers, it renders her odious to other nations, and
exposes her to the danger of being crashed by them. Besides,
do opulence and extent of dominion always constitute the
happiness of states._ _ Amidst the multitude of examples
which might here'be quoted, let us confine our view to that
of the Romans.
The Roman republic ruined herself by her
triumphs, by the excess of her conquests and power. Rome,
when mistress of the world, but enslaved by tyrants and oppressed by a military government, had reason to deplore
the success of her arms, and to look back with regret on
those happy times when her power did not extend beyond the
bounds of Italy, or even when her dominion was almost confined._ithin the circuit of her walls.
Vicious motives are those which have not for their object vie_o,8
the good of the state, and which, instead of being drawn from monies.
that pure source, are suggested by the violence of the passions.
Such al:e 1;hd_ar'rogaht de-slre of command, the ostentation of
power, the thirst of riches, the avidity of conquest, hatred,
and revenge.
/_?he whole right of the nation, and consequently of the _31. war
sovereign, is derived from the welfare of the state; arid by undertaken
this rule it is to be measured. The obligation to promote and"P¢n just
maintain the true welfare of the society or state gives thegr°u"d_'
but from
nation a right to take up arms against him who threatens or v_etooJtooattacks that valuable enjoyment.
But if a nation, on an in-ti_os.
jury done to her, is induced to take up arms, not by the ne- [ 304 "J
cessity of procuring a just reparation, but by a vicious motive,
she abuses her right. The viciousness of the motive tarnishes
_he lustre of her arms, which might otherwise have shone in
the cause of justice :_the war is not undertaken for the lawful cause which the nation had to engage in it : that cause is
now r.c more than a pretext. As to the sovereign in particular, the ruler of the nation--what
right has he to expose the
safety of the state, with the lives and fortunes of the citizens,
to gratify his passions ? It is only for the good of tb_ nation
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tOOKm. that the supreme power is intrusted to him; and it is with
ca_P. m. that view that he ought to exert it: that is the object prescribed to him even in his least important measures : and shall
he undertake the most important and the most dangerous.
from motives foreign or contrary to that great end? Yet
nothing is more common than such a destructive inversion of
views; and it is remarkable, that, on this account, the judicious
Polybius gives the name of causes* to the motives on which
_'ar is undertaken,--and
of pretexts'_ to the justificatory reasons alleged in defence of it. Thus he informs us that the
cause of the war which Greece undertook against the Persians
was the experience she had had of their weakness, and that
the pretext alleged by Philip, or by Alexander after him, was
the desire of avenging the injuries which the Greeks had so
often suffered, and of providing for their future safety.
_2 IreLet us, however, entertain a better opinion of nations and
text,,
their rulers.
There are just causes of war, real justificatory
reasons ; and why should there not be sovereigns who sincerely
consider them as their warrant, when they have besides reasonable motives for taking up arms ?_e
sh_!rth%i-eF6re give
the name of pretexts to those reasons alleged as justificatory,
but which are so only in appearance,'or_ W'i/i_har_-e_:e'fi absolutely destitut_TJf all foundation.
The name of pretexts may
likewise be applied to reasons which are, in themselves, true
and well-founded, but, not being of sufficient importance for
undertaking a war, are made use of only to cover ambitious
views, or some other vicious motive. Such was the complaint
of the czar Peter I. that sufficient honours had not been paid
him on his passage through Riga.
His other reasons for declaring war against Sweden I here omit.
Pretexts are at least a homage which unjust men pay to
justice.
He who screens himself with them shows that he
still retains some sense of shame.
He does not openly
trample on what is most sacred in human society : he tacitly
acknowledges that a flagrant injustice merits the indignation
of all mankind./
a3. War _._gJaoe_ex,.W_thout justlficatory reasons, undertakes a war
_naert_en merely from motives of advantage_acts
wiT__Q_tt,_an_y__r_gh
m_relyfor and hi_..wuLi_aajast,,,
And he, who, having in reality jus_
•avantage, grounds for taking up arms, is nevertheless solely actuated
by interested views in resorting to hostilities, cannot indeed
be charged with injustice, but he betrays a vicious disposition :
his conduct is reprehensible, and sullied by the badness of
his motives. War is so dreadful a scourge, that nothing less
than manifest justice, joined to a kind of necessity, can
authorize it, render it commendable, or at least exempt it from
reproach.
34. _a- y/_atlons
that are always read to take up arms on an
ros406
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_ect of advantage,
are lawless robbers : but those who seem _ooKm.
_'t'_ntho
r_'Tages of war, who spread it on all sides, c,,_,. ,,,.
without reasons or pretexts,
and even without any other mo-tion_ _ho
tive than _their" owti fe_ocLt_-_are
- monsters, unworthy tile name makewar
.
_t_--men.. ,,_,
- - .- .--. _......
tea.
'/Ltmy_iao_tia
be - eonsldere(1
as enemies to the tlumall W]taout
*onorapr_.a_:in
the same manner as, in civil society, profi,ssed ,-_sa.-- })...... tm,,sins and incendiaries
are guilty, not only towards the parti-m_s.
cular victims of their nefarious deeds, but also towards the
state, which therefore
proclaims
them public enemies.
nations have a right to join in a confederacy
for the purpose
of punls-liiflgana
9ye,_.e.,xt_,rminating
those savage nauon_./-"
_'_"were
several German
tribes mentmned
by Tacitus-such those barbarians
who destroyed the Roman empire : nor
was it till long after their conversion to Christianity
that this
ferocity wore off. Such have been the Tin'ks and other Tartars--Genghis-khan,
Tlmur Bec or Tamerlane,
who, like Attila, were scourges employed by the wrath of tleaven, and who
made war only for the pleasure of making it. Such are, in polished ages and among the most civilized nations, those supposed
heroes, whose supreme delight is a battle, and who make war
from inclination purely, arid not from love to their country.
/_2_g.
wa_r is just_ when m..ade agaitts_ an unjust aggres- _ .',5. Ho,
_sor. This requires
no proof.
Self-defence
against
re|just d'feas_ve
war Is Just
violence is not only the right, but the duty of a nation, and or _j_,_
one of her most sacred duties.
:But if the enemy who wages
offensive war has justmc on hi_ aide, _'e have no right to
in'-ake-forcible
opposition;
and the defensive war then becomes unjust : lbr-that enemy only exerts his lawful right :_
• g'_I_
ar'ms only to obtain justice which was refused to him ;
and it is an act of injustice to resist any one in the exertion
of his right..:-_
.
All that remains to be done in such a case is, to offer the _ 36. It.,
in_;ader
a just
satisfaction.
If he will not be content with ,t
ma:"be.........
;
.
come just
t]hs, a natron gums one great advantage--that
of havm_
turned the balance of justme on her own side ; and his has- aft......
tilities, now becoming unjust, as having no longer any founda .... wh,eh
tion, may very justly be opposed./
at i,r_t
wt*
The Samnites, instigated
by t_e ambition of their chiefs, j_tBt.
had rgvaged
the lands of the allies of Rome.
When they
became sensible of their misconduct,
they offered full reparation fbr the damages, with every reasonable satisfaction : but
all their submissmns could not appease the Romans ; whereupon Caius Pontius, general of the Samnites. said to his men,
'" Since the Romans are absolutely determined
on war, necessity justifies
it on our side;
an appeal
to arms becomes
lawful on the part of those who are deprived
of every other
resource."--Justum
est bellum, _ulbus neeessarium
; et pin
arma, q_tibu_ nulla nisi in armis rellnquitur
sties.*
• Llvy, hb. ix. mlt
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BOOKm./In
order to estimate
the justice of an offensive war, the
,-r..... _" nature of the subject for which a nation takes up arms must
¢ _,_.
now be first considered.
We should be thoroughly assured of our
_n
offensive
war is just right, before we proceed to assert it in so dreadful a manner.
m an ew- If, therefore, the question relates to a thing which is evident_nt _u_e. ly just, as the recovery of our property, the assertion of a
[ 306 ] clear and incontestable
right, or the attainment
of just satisfaction for a manifest injury, and if we cannot obtain justice
otherwise than by force of arms, offensive war becomes lawful.
Two thin_s are therefore
necessary to render it just"
some right w_hich is to be asserted--that
is to's_i__that_'-'-w,e
be"authonzed
to demand somethifig of another
"na(i-on: 2,
,_t
we be unable to obtain it otherwise thiih" _'_azce
of
arms.
Necessity alone warrants
the use of force.
It is a
*dangerous
and terrible resource.
Nature,
the common parent of mankind,
allows of it only in cases of the last extremity, and when all other means fail.
It is doing wrong to
a nation, to make use of violence against her, before we know
whether she be disposed to do us justice, or to refuse it.
Those who, without trying pacific measures, run to arms
on every trifling occasion, sufficiently show that justificatory
reasons are, m their mouths, mere pretexts:
they eagerly
seize the opportunity
of indulging their passions and grallfying their ambition under some colour of rlghtj_ __. I= a _In a doubtful cause, where the rights ar_ uncertain,
obdr btfu]
scare and disputable,
all that can be reasonably
required
_,_o.
is, that the question be discussed (Book II.._ 331), and that,
if it be impossible fully to clear it up, ._he contest be terminated by an equitable compromise.
If, therefore,
one of the
_laarties should refuse to accede to such conciliatory
measures,
the other is justifiable
in taking up arms to compel him to an
accommodation.
And we must observe, that war does not
_"decide the question:
victory only compels the vanquished
to
subscribe to the treaty which terminates
the difference.
It is
art error, no less absurd than pernicious, to say that war is to
decide controversies
between those who acknowledge
no superior judge---as
is the case with nations.
Victory usually favours the cause of strength
and prudence, rather than that
of right and justice.
It would be a bad rule of decision; but
it is an effectual mode of compelling
him who refuses to accede to such measures
as are consonant
to justice;
and it
becomes just in the hands of a prince who uses it seasonably,
and for a lawful cause.
3_. w_
"War cannot be jus_on
both sides.
One party claims a
cannot be right ; the other disputes it : the one complains of an injury ;
just on both the other denies having done it.
They may be considered
aidos.
as two individual_
disputing
on _he truth of a proposition ;
and it is impossible
that two contrary sentiments should be
tru#e at thc same time.,./
d*. Some- /'It 40Smay however happen that both the contending
parties
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are candid and sincere in their intentions ; and, in a doubtful .o°K m.
cause, it is still uncertain which side is in the right. Where- chap. i_
fore, since nations are equal and independent (Book II. § 36, timesr6and Prelim. §§ 18, 19), and cannot claim a right of iudzment p,t,d _wover each other, it follows, that • in every case susc_)ntible
of '_",,-_
out -,|
,toubt,.f, tlg.ax_r__of th.¢ two l_artles at war are to be accounted I_
¢Eful, at..lc_k_as to external effects, and until the
of the a_rt_e. But neither does that circumstance
deprive other nations of the liberty of forming their own
judgment on the case, in order to determine how they are to
act, and to assist that party who shall appear to have right on
his side; nor does that effect of the independence of nations
operate in exculpation of the author of an unjust war, who
certainly incurs a high degree of guilt• But if' he acts in
consequence of invincible ignorance or error, the injustice of
his _rms is not imputable to him/
AVhen offensive war has for i_s object the punishment of a _4x. w,r
nat_o-_, _g-'ht_3_d_;d_y
other war,_/9, hc founded on right undertaken
-_cF6-e_
--_1. On right :---an injury must have been ac- to punith,
tual_re@jv"__. Injury alone ]_eing a just cause of war-_w_"
(§ 26), the reparation of it may be lawfully prosecuted: or
if, in its nature, it be irreparable (the only case in which we
are allowed to punish), we are authorized*to provide for our
own safety, and even for that of all other nations, by inflicting on the offender a punishment capable of correcting him,
and serving as an example to others. _:. A war of this kind
must have necessjt 3- to justify it : that is to say, that, to be
*lav_u'l, it must be the only remaining mode to obtain a just
satisfaction ; which imphes a reasonable security for the time
to come. If that complete satisfaction he offered, or if it
may be obtained without a war, the injury is done away, and
the right to security no longer authorizes us to seek vengeance_ for it.--(See Book II. §§ 49, 52.)
-_The nation in fault is bound to submit to a punishment
which she has deserved, and to suffer it by way of atonement:
but she is not obliged to give herself up to the discretion of
an incensed enemy.
Therefore, when attacked she ought to
make a tender of satisfaction, and ask what penalty is required; and if no explicit answer be given, or the adversary
attempts to impose a disproportmnate penalty, she then acc_uires a right to resist, and her defence becomes lawful.
On the whole, however, it is evident that the offended party
alone has a right to punish independent persons.
We shall
not here repeat what we have said elsewhere (Book II. § 7)
of the dangerous mistake, or extravagant pretensions, of those
who assume a right of punishing an independent nation for
faults which do not concern them_'ho,
madly setting themselves up as defenders of the cause of God, take upon them
to punish tLe moral depravity, or irreligion, of a people not
committed to their superintendency, f
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Here a very celebrated
question, and of the highest imporCHAP.m tance, presents
itself.
It is asl,-ed, whether
the aggrandize42 Whe.ment of a neighbouring
power, by whom a nation fears she
ther the ag- may one day be crushed,
be a sufficmnt reason for making
grandlzeWar against
him--whether
she be justifiable
in taking
up
ment
of a
neighbour- arms to oppose his aggrandizement,
or to weaken him, with
ing power
t,he
sole view of securing
herself from those dangers which
e_n aatho- tile weaker states have almost always reason to apprehend
r_.o a war
power.
To the maioritv
of politicians
agamst
him ....from an overgrown
•
this question is no problem : it is more difficult of solution to
[ 308 ] those who wish to see justice and prudence
ever inseparably
toited.
On the one hand, a state that increases her power by all
the arts of good government,
does no more than what is commendable-she
fulfils her duties towards
herself
withoul
violating those which she owes to other nations.
The sovereign, who, by inheritance,
by free election, or by any ethel
just and honourable
means, enlarges his dominions by the ad
dition of new provinces or entire kingdoms, only makes us6
of his right, without injuring
any person.
How then should
it be lawful to attack a state which, for its aggrandizement,
makes use only of lawful means ? _Ve must either have actu..ally suffered an injury or be visibly threate_e'd
with-one,
before we are authorized
to takd "up atlas,
or have just
grounds for making war (§§ 0=6, 27):_ On th6 other: ]land, it is
but too well known, from sad and uniform
experience,
that
predominating
powers seldom fail to molest their neighbours,
to oppress them, and even totally subjugate
them, whenever
an opportunity
occurs, and they can do it with impunity.
Europe was on the point of falling into servitude for want of
a timely opposition to the growing fortune of Charles V.
Is
the danger to be waited for ? Is the storm, which might be
dispersed at its rising, to be permitted
to increase ? Are we
to allow of the aggrandizement
of a neighbour,
and quietly
wait till he makes his preparations
to enslave us ? Will it
be a time to defend ourselves when we are deprived of the
means ? Prudence
is a duty incumbent
on all men, and most
pointedly so on the heads of nations, as being commissioned
to watch over the safety of a whole people.
Let us endeavour to solve this momentous question, agreeably
to the sacred
principles of the law of nature and of nations.
We shall find
that they do not lead to weak scruples, and that it is an invari+ble truth that justice is inseparable
from sound policy.
ta. Alone / And first, let us observe, that prudence, which is, no doubt,
/
_d of _t,elf+a virtue highly necessary insoverelgns,_commend
l
_.¢+_?_t ht the use of unlawful means for the attainment
[ ' to &_taek laudable end.
Let not the safety oi*ih_:peo-__
', aim
law of the state, be alleged here in objection ; for the very
safety of the people itself, and the common safety of nations,
prohibit the use of means which are repugnant
to justice and
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probity.
Why are certain means unlawful ? If we closely
_oo_ m
consider the point, if we trace it to its first principles, we shall csA,. m.
see that it is purely because the introduction
of diem would
be pernicious to human society, and productive of fatal consequences to all nations.
See particularly
what we have said
concerning
the observance
of justice (Book II. Chap. V.).
For the interest,
therefore,
and even the safety of nations,
we ought to hold it as a s_acred maxim, that the end does not
sanctify the means.
A_d since war is not justifiable
on any [ 309 ]
other ground than that of avenging
an injury received, or
preserving
ourselves from one with which we are threatened
(§ 26), it is a sacred principle of the law of nations, that an
increase of power cannot, alone and of itself, give any one a
right to take up arms in order to oppose it.
No injury has been received from that p6_cr (so the question _ 44. How
supposes);
we must, therefore, ha_e good grounds to thmkth° appe_r-_6u_s_'lves threatened
by him_ before we can lawfully have re- a....
danger ofglare
course to a_ms.-'-Now po_'er alone does not threaten
an in-that right.
"jifi'y ::--ff must be accompanied
by the will.
It is, indeed,
very unfortunate
for mankind, that the will and inclination
to oppress may be almost always supposed, where there is a
power of oppressing
with impunity.
But these two things
are not necessarily
inseparable:
and the only right whmh we
derive from the circumstance
of their being generally
or frequently united, is, that of taking the first appearances
for a
sufficient indication.
When once a state has given proofs of
m_-'ustice_j rapacity, pride, aa_ition,
or..an imperious thirst of
rule, s'he becomes an object of susplcmn to her neighbours,
whose duty it is to stand on their guard agahlst her. They
ma_ co mee _utLo_a_
keLat _tm.mo_eot
when she is on the point
o__
formidable
accession of power,--may
demand
securitiea.--and
if she hesitates
to give them, may prevent
_-'(IesT_Sns
_v force of arms.
The interests of nations are,
-_n po---_nto'_'fl_t)orian'_'ce'_ _¢id_]y different from those of individuals : the sovereign must not be remiss in his attention to
them, nor suffer his generosity and greatness
of soul to super_ede his suspicions.
A nation that has a neighbour at once
powerful and ambitious has her all at stake.
As men are
under a necessity of regulating
their conduct in most eases
by probabilities,
those probabilities
claim their attention
in
proportion
to the importance
of the subject:
and (to make
use of a geometrical expression)
their right to obviate a danger is in a compound ratio of the degree of probability and
the greatness of the evil threatened.
_f__thheevil in question
be of a SUOl)ortable nature,--if
it be only some slight loss,matters _a_
t-_-'--_
aot
e_bb_pita{ed:
there is no g_at danger
in delaying
our opposition
to it till there be a certainty
of
our being threatened.
Bu_t _f the safety of the state hes at
precaution
and foresight cannot be extended too
far.
Must We delay to avert our ruin till it is become inevi--
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If the appearances are so easily credited, it is the
e_,P. m. fault of that neighbour who has betrayed his ambition by
several indications.
If Charles the Second, King of Spain,
instead of settling the succession on the Duke of Anjou, had
appointed for his heir Louis XIV. himself--to have tamely
suffered the union of the monarchy of Spain with that of
France, would, according to all the rules of human foresight,
have been nothing less than delivering up all Europe to servitude, or at least reducing it to the most critical and precarious situation.
But then, if two independent nations think
fit to unite, so as afterwards to form one joint empire, have
they not a right to do it ? And who is authorized to oppose
310 "] them ? I answer, they have a right to form such a union, provided the views by which they are actuated be not prejudicial
"to other states, l_Qw_.if each of the two nations in _uestion
' be, separately and without assistance, ab]e-tb g6;r_rh and support herself, and to defend herself from insult and oppression,
it may be reasonably presumed that the object of their coalition is to domineer over their neighbours. And, on occasions
where it is impossible or too dangerous to _--f6F-a_'itlSsol_td c6rffa'iri_y,w-_nray just+y act on a reasoYlgbTe_iY_SU_l__Jtion.
If a stranger levels a musket at me in the _T_'foresg,
I am not yet certain that he intends to kill me: but shall I,
in order to be convinced of his design, allow him time to fire?
What reasonable casuist will deny me the right to anticipate
him ? But presumption becomes nearly equivalent tocerLahaty,
i_f ;the prince who is on the point of ris_fi_to_ an enormous
_t_°werhas _alread_.
ygiven proofs of imper']Sus_
_ .......
_ri_a-h_I
_..... _n_atreble am-bmon,_t'In the preceding supposition, who could
_h_'dS_acl_ised tile powers of Europe to suffer such a formidable
accession to the power of Louis the Fourteenth ? Too certain
of the use he would have made of it, they would have joined
in opposing it: and in this their safety warranted them.
To
say that they should have allowed him time to establish his
dominion over Spain, and consolidate the union of the two
monarchics,--and that, for fear of doing him an injury, they
should have quietly waited till he crushed them all,--would
not this be, in fact, depriving mankind of the right to regulate
their conduct by the dictates of prudence, and to act on the
ground of probability ? Would it not be robbing them of the
liberty to provide for their own safety, as long as they have
not mathematical demonstration of its being in danger ? It
would have been in vain to have preached such a doctrine.
The principal sovereigns of Europe, habituated, by the administration of Louvois, to dread the views and power of Louis
XIV., carried their mistrust so far, that they would not even
suffer a prince of the house of France to sit on the throne of
Spain, though invited to it by the nation, whose approbation
had sanctioned the will of her former sovereign.
He ascended it, however, notwithstanding
the efforts of those who so
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str mgly dreaded his elevation ; and it has since appeared that Boo_m.
ir policy was too suspicious,
c._. _'E
t is still easier to prove, that, should that formidable pow-, 45. An"er betray an unjust and ambitious disposition, by doing the otL_r_**o
least injustice to another,
......
._
-nations
.
. may avail themselve_ of. (lellt.
t3iC'_6_;C_aiFl_i_}mamg
the. mjm'ed On-ty, thus form a
coalition of strength, Lu_order to humble that ambitious potent_a_d,iih_dffisable him from so easily oppressing his neigbbours_.
_r_Tfi'g_t_m
l_'_d/_t3nuai
awe and fear. For an injury
gives us a right to provide for our future safety, by depriving
the unjust aggressor of the means of injuring us; and it
is lawful and even praiseworthy to assist those who are oppressed, or unjustly attacked.
"Enough has been said on this subject, to set the minds of
politicians at ease, and relieve them from all apprehension
that a strict and punctilious observance of justice in this par- [ 311 ]
titular would pave the way to slavery.
It is perhaps wholly
unprecedented that a state should receive any remarkable accession of power, without giving other states just causes of
complaint.
Let the other nations be watchful and alert in
repressing that growing power, and they will have nothing
_o fear./ The_.
laid hold on the pretext of
religio1% in omer to oppress _ne princes of the empire, and
subject them to his absolute authority.
If, by following up
his victor), over the elector of Saxony, he had accomplished
that vast design, the liberties of all Europe would have been
endangered.
It was therefore with good reason that France
assisted the protestants of Germany :--the care of her own
safety authorized and urged her to the measure. When the
same prince seized on the duchy of Milan, the sovereigns of
Europe ought to have assisted France in contending with
him for the possession of it, and to have taken advantage of
the circumstance, in order to reduce his power within just
bounds. Had they prudently availed themselves of the just
causes which he soon gave them to form a league against him,
they would have saved themselves the subsequent anxieties
for their tottering liberty.
/_But, suppose that powerful state, by the justice and circum- _ 4_.o:h_
/spection of her conduct, affords us no room to take exception a_lo,_bl_
meads
oI
to her proceedings, are we to view her progress with an eye _t ....
of indifference?
Are we to remain qmet spectators of the_a_nst a
rapid increase of her power, and imprudently expose ourselves form_aabl'.
tO such designs as it may inspire her with ?--:No, beyond all power.
doubt. In a matter of so high importance, imprudent supineness would be unpardonable.
The example of the Romans
is a good lesson for all sovereigns.
Had the potentates of
those times concerted together to keep a watchful eye on
the enterprises of Rome, and to check her incroachments:
they would not have successively fallen into servitude.
But
force ,Jr arms is not the only expedient by which we may
2 tr 2
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lookm. guardagainst
a formidable
power. There n_:eothermean_
¢.,P. m. of a gentler nature, and which, are at all times l_f_--Tl_,"
most effectual is a con_t_acy
of the less powerful sgvercjgn_,
*_'_9, b_v this coaI[tion of strength, become able to hold the
balance against that potentate whose power e£clte_-t-heir
alarms. Let them be firm and faithful in their alliance; and
thor union will prove the safety of each.
"_hey may also mutually favour each/othex:,3_a_2._Cj_Ql_
of him whom they fear; and by reciprocally allowing various
advantag.es to the subjects of-t'he allies, especial!5_n t"rade,
and refusing them to those of that dangerous potentate, they
_w_l augment their own strength, and diminish his, without
affording him any just cause of complaint, since every one is
at liberty to grant favours and indulgences_ at his own pleasure_f
47. PolitlEurope forms a political system, an integral body, closely
*al_auilibri-connected by the relations and different interests of the na*m
tmns inhabiting this part of the world. It is not, as formerly,
[ 312 ] a confused heap of detached pieces, each of which thought
herself very little concerned in the fate of the others, and
seldom regarded things which did not immediately concern
her. The continual attention of sovereigns to every occurrence, the constant residence of ministers, and the perpetual
negotiations, make of modern Europe a kind of republic, of
which the members--each independent, but all linked together
by the ties of common interest--unite
for the maintenance
of order and liberty.
Hence arose that famous scheme of
_al
-balance_ or the equilibrium of power; by which
is understood -suc]_ a d_sp&itidn oF t_il_,, _t_t'hg_ no one potentate be able absolutely to predominate, and prescribe la_y_a_to the others.
4s.. ways .....T_b__e
surest means of preserving that equilibrium
........ would be_,
of m_m- _d_hatno power should be much superior tothe others_ th_ all,
or at least the greater part, should be nearly equal m force.
Such a project has been attributed to Henry the Fourth:*
but it would have been impossible to carry it into execution
without injustice and violence. Besides, suppose such equality
once established, how could it always be maintained by lawful
means?
Commerce, industry, military pre-eminence, would
soon put an end to it. The right of inheritance, vesting even
in women and their descendants,--a
rule, which it was so
absurd to establish in the case of sovereignties, but which
nevertheless is established,--would
completely overturn the
whole system.
Yh is a more simple, an easier, and a more equitable plan,
/to have recourse to the method just mentioned, of formin/4_
confederacjr_a.ia._order to _o_
the mpr_l_ful
potentat %._
a_n prevent him from giving law to his neighbours.
Such is
the ino_le-at---_r_dsenf pursued by't_-_bverei_
of E_
e Of France.
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They consider the two principal powers, which, on that very Roe_,,L
account, are naturally rivals, as destined to be cheeks on each ¢,A,. m.
other ; and they unite with the weaker, like so many weights
thrown into the lighter scale, in order to keep it in equilibrmm
with the other. The house of Austria has long been the
preponderating power: at preser.t France is so m her turn.
England, whose opulence and formidable fleets have a powerful influence, without alarming any state on the score of its
liberty, because that nation seems cured of the rage fi)r conquest,---_EEn£laad,.I say, has the glory of holding the political
balance.
She is attentive to preserve it in equilibrium :--a
sv-_dn_ of policy, which is in itself highly just and wise, and
will ever entitle her to praise, as long as she continues to
pursue it only by means of alliances, confederacies, and other
7_ethods
equally lawful. a sure mode of preserving the equi-_ 49. Ho_,
-C5-n_Ier_ie_'VS"fil-'d"Se
z librium, and thus maintaining the liberty of nations, did all h_whodeprinces thoroughly understand their true interests, • and make eqmhbrmm
str,)ys the
the welfare of the state serve as the rule in all their proceed- _ay b__ings. Great potentates, however, are but too successful in strained,or
gaining over partisans and allies, who blindly adopt all their o_, ,_akviews. Dazzled by the glare of a present advantage, seduced _¢d.
by their avarice, deceived by faithless ministers_how
many l- 313 ]
princes become the tools of a power which will one day
swallow up either themselves or their successors ! _T.h._safest
_an_ therefor% is to seize the first favourable opportumtv,
w-Ten we can, consistently with justice, weaken the potentate
who_-d_stroys _ the ec£uih_t)rium (§ 45)--or to employ every
honou_'--_able
mean_-----s_o pre_'ent his" acquirl'ng too formidable a
d_rge"_oi r _ow_er. For that purpose, all the other nations
s_$Yll_b_i_fi_'ularly
attentive not to suffer him to aggrandize
himself by arms : and this they may at all times do wlth justice. For, if this prince makes an unjust war, every one has
a right to succour the oppressed party.
If he makes a just
war, the neutral nations may interfere as mediators for an accommodation-they
may induce the weaker state to propose
reasonable terms and offer a fair satisfaction, and may save
her from falling under the yoke of a conqueror.
On the offer
of equitable conditions to the prince who wages even the most
justifiable war, he has all that he can demand. The justice of
his cause, as we shall soon see, never gives him a right to subjugate his enemy, unless when that extremity becomes necessary
to his own safety, or when he has no other mode of obtaining
indemnification for the injury he has received. :Now, that is
not the case here, as the interposing nations can by other
means procure him a just indemnification, and an assurance
of safety.
In fine, there cannot exist a doubt, that, if that formidable
potentate certainly entertain designs of oppression and conquest,--if he betray his views by his preparations and other
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soox m. ,proceedlngs,--the
other states have a right to anticipate him ;
CHAP.m; and if the fate of war declares in their favour, they are justifiable in taking advantage of this happy opportunity to weaken and reduce a power too contrary to the equilibrium, and
dangerous to the common liberty.
This right of nations is still more evident 8gainst a sovereign, who, from an habitual propensity to take up arms
without reasons, or even so much as plausible pretexts, is continnally disturbing the public tranquillityj /
50. BoThis leads us to a particular question, nearly allied to the
harbourtoal- preceding.
When a neighbour, in the midst of a profound
lowable
wardsa
peace, erects fortresses on our frontier, equips a fleet, augneighS,
our ments his troops, assembles a powerful army, fills his magapreparing zines,--in a word when he makes preparations for war,--ar]
for war. we allowed to attack him, with a view to prevent the danger
with which we think ourselves threatened ? The answer
greatly depends on the manners and character of that neighbour. We must inquire into the reasons of those preparations,
and _ring him to an explanation :_such is the mode of proceeding in Europe: aa_if his sincerity be justly suspected,
s_.curities may be required oi_'h_ini." l_g-i:e-ffi_-tfi_"
would furnish amplelndicatlon of sinister designs, and a sufficient reason to justify us in anticipating them.
But if that
[ 314 ] sovereign has never betrayed any symptoms of baseness and
perfidy, and especially if at that time there is no dispute subsisting between him and us, why should we not quietly rest
on his word, only taking such precautions as prudence renders indispensable ? We ought not, without sufficient cause,
.to presume him capable of exposing himself to infamy by adding perfidy to violence. As long as he has not rendered his
sincerity questionable, we have no right to require any othm
security from him.
_It is true, however, that, if a sovereign continues to keep
.¢p a powerful army in profo_tn(/ peace, hls neighb_burs inust
_'not suffer their vigilance to be _ri_i_'eTylulled to sleep by his
bare word; and prudence requires that they should keep
themselves on their guard.
However certain they may be of
the good faith of that prince, unforeseen differences may intervene ; and shall they leave him the advantage of being provided, at that juncture, with a numerous and well disciplined
army, while they themselves will have only new levies to oppose it ? Unquestionably no. This would be leaving themselves almost wholly at his discretion.
T..he_ are, thgre___f.gr_e,
under the necessity of following hi_._p|e,
ke_
he does, a numerous arm
m_.?.on footA__a_n
_¢ this
t'T_'s_tat_
_ _Former]y, ancl wi_t_out going any further hack
than the last century, it was pretty generally made an article
in every treaty of peace, that the belligerent powers should
disarm on both sides---that they should disband their _roovs.
If. in a time of profound peace, a prince was disposed to keep
4!6
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u_ any considerable number of forces, his neighbours took their
measures accordingly,
formed leagues against him, and obhged
him to disarm.
Why has not that salutary custom been preserved?
The constant
maintenance
of numerous
armies

Boo_ in.
c_AP. nt

deprives the soil of its cultivators,
checks the progress
of
population, and can only serve to destroy the liberties of the
nation
by whom they are maintained.
.Happy England!
whose situation
exempts it from any considerable
charge in
supporting
the instruments
of despotism.
Happy
Switzerland! if, continuing
carefully
to exercise her militia, she
"_ps
herself in a condition to repel any foreign enemies,
without feeding a host of idle soldiers, who might one day
crush the liberties
of the people, and even bid defiance to
the lawful authority
of the sovereign.
Of this the Roman
legions furnish a signal instance.
This happy method of a
free repub.ic,--the
custom of training up all her citizens to
the art of war,--renders
the state respectable
abroad, and
saves it from a very pernicious
defect at home.
It would
have been everywhere
imitated,
had the public good been
everywhere
the only object in view._/
Sufficient has now been said off'the general principles
for
estimating
the justice of a war.
Those who are thoroughly
acquainted
with the principles,
and have just ideas of the
various rights of nations, will easily apply the rules to particular eases.
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iv.

FOR_. (142)
THE right of making war belongs to nations only as a _ 51. Doremed.y against
injustice:
it is the offspring of unhappy claraaoaof
necessity.
This remedy is so dreadful
in its effects, so war"
destructive
to mankind,
so grievous even to the party who
has recourse
to it, that unquestionably
the law of nature
allows of it only in the last extremity,--that
is to say, when
every other expedient proves ineffectual
for the maintenance
of justice.
It is demonstrated
in the foregoing chapter, that,
in order
.......to be justifiable in taking_ up arms it is necessar_r
sonable satisfaction
hgve_been
the natioa_a.s__e
_a_i_Lerve_,
(142) See in general,
b._

Groti_,

denied us.
3. The ruler of
_9ught matur_eyio
consMer

B. iii. c. i¢. s. 8 ; and 1 Chltty's

Com. Law, 378.
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zoo_ ,.. whether it be for theadyantage of the st__qu_
CHAP.xv. right by force of arms. But all this is not sufficient. As it
is possible that the present fear of our arms may make an
N_es_ity impression on the mind of our adversary, and induce him to
thereof.
do us justiee,--we owe this further regard to humanity, and
especially to the lives and peace of the subjects, to declare
to that unjust nation, or its chief, that we are at length going
to have recourse to the last remedy, and make use of open
force, for the purpose of bringing him to reason. This is
called declaring war. All this is included in the Roman
manner of proceeding, regulated in their fecial law. They
first sent the chief of the feciales, or heralds, called pater ],atratus, to demand satisfaction of the nation _.\ho_ha__a_Rdrd
them ; and if, within the space of thirty-three clays, that natlon did not return a satisfactory answer, the herald called
the gods to be witnesses of the injustme, and came away, saying that the Romans would consider what measures they
should adopt. The king, and in after times the consul, hereupon asked the senate's opinion : and when war was resolved
on, the herald was sent back to the frontier, where he declared it.* It is surprising to find among the Romans such justice, such moderation and prudence, at a time too when, apparently, nothing but courage and ferocity was to be expected
from them. By such scrupulous delicacy in the conduct of
her wars, Rome laid a most solid foundation for her subsequent
great ness2_"
_2. wb_ / A declaration of war being necessary___ a fu___;
to
_tis to con."teYmin-_e the difference without the effusign of blood, by
_,,,n.
_marling_use of the principle of fear. in order to bring the
enemy to more equitable sentiments.--it
ought, at the same
time that it announces our settled resolution of making war,
316 "] t_q._eLf0r.tJ_
the reasons which have induced us to take_up arms.
This is, at present, the constant practice among the powers
of _Europe./
53. It _,
_Fter a 'fruitless application for justice, a nation may pro_impl8or ceed to a declaration of war, which is then pure and simple.
,eendmonal. But, to include the whole business in a single act, instead of
two separate ones, the demand of justice (called by the Romans rerura repetitio) may, if we think proper, be accompanied by a conditional declaration of war, notifying that we
will commence hostilities unless we obtain immediate satisfact
tion on such or such subject. In this case there is no necessity for adding a pure and simple declaration of war,--the
conditional one sufficing, if the enemy delays giving satisfaction. _-

..

•a The
If the enemy_ on either declaration of__r_p_e,r_..e_uitable
to
conditions of :peace, we are bound-torefrain
from hosti]]t]es_
for as soon as justme is done to us, that rm___er
•

right

\

Livy, lib. i. cap. $|
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sedes all right to employ force, which we are not allowed to BOOKm.
u_eun_ess_for-t_e
" necessary maintenance
of our rights.
To c,,P. iv.
these offers, however, are to be added s_F_ecqr_fies: for we are the otter at
t
, eqmtable
' under no obligation to suffer ourselves to be amused oy empty eondlUons.
proposals.
The word of a sovereign is a sufficient security, as
long as he has not disgraced his credit by any act of perfidy :
and we shot0d be contented with it. As to the conditions
themselves,--besides
the principal subject, we have a right to
demand a reim_bursement of the expenses incurred in our preparations for war.
/f]:_ _s necessary that the declaration
of war be known to the _._s. Fo_"state against whom it is made.
This is all which the natural
mahtlez
•
declarationof a
law of nations requires.
Nevertheless,
if custom has mtro-of war.(l_3)
duced certain formalities in the business, those nations who,
by adopting the custom, have given their tacit consent to such
formalities,
are under an obligation of observing them, as long
as they have not set them aside by a public renunciation
(Prelim. § 26). Formerly,
the powers of Europe used to send
heralds, or ambassadors
to declare war ; at present, they content themselves with vublishin_, the dccla?r_atl_oa in the ca_iml
in the princlpa]
towns, or on the frontiers:
manifestoes
ar_
_s_ue-_.aiiff,-t-h_ugh
the easy and expediti_s
_ ct_annels of
communication
which the establishment
of posts now affords,
the intelligence
is soon spread on every side.
Besides the foregoing reasons, it is necessary for a nation _ 5a other
to publish the declaration
direcread,
on,-for
o
• of war fb-r t]_e instruction
*
_ and
-- _
th_ rleecssi
tion of her
m order to fix the date. ot the ngnts.
- " own
- .....subjects,
.
iv Ol it_
which belong to them from the moment of this declaratmn, p_b_icaand in re]atibn to certain effects which the voluntary law of t,,,,.(_s)
_ffa_ons attributes-io'a'war
in form.
Without such a public
\
_eclaration
of war, it would, in a treaty of peace, be too difli- _ _ _ '
cult to determine those acts which are to be considered
as the
effects of war, and those that each nation may set down as in- -:.'/
juries of which she means to demand reparation. / In the last
treaty of Aix-la-Chapelle,
between France and Spain on the
one side, and England on the other, it was agreed that all the
prizes taken before the declaration
of war should be restored.
/ff-Ie who is attacked
and only wages defensive war, needs _ 5_. Denot to make any hostile declaration,--the
state of warfare be- require_
f,_s_e wa_
no
ing sufficiently
ascertained
by the enemy's
declaration,
Or deela_o._
(143) But there seems to be no absolute necessity for a formal declaration
of war to render it legal.
See obserrations of Sir William Scott, in Nayede,
4 Rob. Rep 252, Chitty's
Law Nat.
29, 3. But, m England, the king must
have assented
to a war to render it
_trictly
legal.
Brooke's
Abnd.
ht.
"Demzen,"
pL 26; The Hoop, I Rob.
Rep. 196.--C.
{The late w_r between
le
United States and Great Britain

was declared by Act of Congress. June
18th, 1812
(Laws U. S. 1812, p. 227 ,
But war had existed, in fact, from March
4th
until May I3th,
1846, between
Mexico and the United States, without
any formal declaratmn
The act of
Congress of ]_th May, 1846, declares
that, "by the act of the 1Repubhc of
Mexico," war existed between the counthee.
(Laws U. States_ 1846, p. 14.)}
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m. open hostilities.
In modern times, however, the sovereign
CHAp.
Iv. who is attacked, seldom omits to declare _ar in his turn,
whether from an idea of dignity, or for the direction of hi,.
su_ects.
5s When _f the nation on whom we have determined to make war
it mayb, will not admit any minister or herald to declare it,--whatever
omittedm
an
offenslve the custom may otherwise be, we may content ourselves with
war.
pubhshing the declaration of hostilities within our own territories, or on the frontier; and if the declaration does not
come to the knowledge of that nation before hostilities are
commenced, she can only blame herself.// The Turks imprison
and maltreat cven the ambassadors/of those powers with
whom they are determined to come to a rupture: it would be
a perilous undertaking for a herald to go and declare wa,
against them in their own country.
Their savage disposition,
therefore, supersedes the necessity of sending one.
_59.Itisnot
_But no person being exempted from his duty for the soh,
to be omit- reason tha_ another has been wanting in ]_is, we are not to,
ted
by way omit declaring war against a nation, previous to a commenc(,.
of retaha_on.
meat of hostilities, because that nation has, on a former occasion, attacked us mthout any declaration.
That nation, in
so doing, has violated the law of nature (§ 51) ; and her fault
does not authorize us to commit a similar one.
60. T_mo The law of nations does not impose the obligation of declarof the de- ing war, with a view to give the enemy time to prepare for
•la_Uon, an unjust defence.
The declaration, therefore, need not be
made till the army has reached the frontiers; it is even lawful to delay it till we have entered the enemy's territories,
and there possessed ourselves of an advantageous post : it must,
however, _.essari|y
precede _!_¢ commission of any act of
hostility.
For thus we provide for our owZ"safety, and
equally attain the object of a declaration of war, which is, to
give an unjust adversary the opportunity of seriously considering his past conduct, and avoiding the horrors of war, by
doing justice.
Such was the conduct of that generous prince,
}tenry the Fourth, towards Charles Emanuel duke of Savoy;
who had wearied his patience by vain and fraudulent negotiations.*
61. Duty If he, who enters a country with an army kept under strict
of the inha- discipline, declares to the inhabitants that he does not come
bitants on a
foreign
as an enemy, that he will commit no violence, and will acarmy'_en- quaint the sovereign with the cause of his coming,--the intering a
habitants are not to attack him ; and should they dare to atoo,,ntry
be- tempt it, he has a right to chastise them. But the__ are not
fore a de,to admit him into any strong-holds, nor can he demand adolazatlon_ar,
of m_ss_on:_- It-is not the_)uslness Of subjects to commence hostilities without orders from their sovereign : but if they are
brave and loyal, they will, in the mean time, seize on all the
• See Su]ly's Memei_
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a]vantageous posts, and defend themselves agains
at- _oo_ _m
tempt made to dislodge them.
cHAp._V.
.-" After a declaration of war on the part of the sovereign who _ 62. com.
has thus invaded the country, if equitable conditions are not me,cement
offered him without delay, he may commence his operations; °ta°Bt_ti_"
for, I repeat it, he is under no obligation to suffer himself to
be amused. But, at the same time, we are never to lose
sight of the principles before laid down (§§ 26 and 51) concerning the only legitimate causes of war. To march an army
into a neighbouring country by which we are n(_t threatened,
and without having ende,_voured to obtain, by reason and justice, an equitable reparation for the wrongs of which we complain, would be introducing a mode pregnant with evils to
mankind, and sapping the foundations of the safety and tranquilhty of states.
If this monte of proceeding be not exploded
and proscribed by the public indignation and the concurrence
of every civilized people, it will become necessary to continue
always in a military posture, and to keep ourselves constantly
on our guard, no less in times of profound peace, than during
the existence of declared and open war.
The sovereign declaring war can neither detain the persons _ _._. co_nor the property of those subjects of the enemy who are duettot,
within his dominions at the time of the declaration.
They obs_r*ed_.
came into his country under the publm .alth.
By permitting sub,jeer8
of
them to enter and reside in his territories, he tacitly promised _nenemy,
them full liberty and security for their return.
He is there- who,re i_
fore boand to allow them a reasonable time for withdrawin_t_e _,_nt_
with their effects ; and, If they stay beyond the term p'e._e e , of the de
he has a right to treat them as enemies,_as unarmed enemies, c'lar_Uo_
¢,f
hbwever. But, if they are detained by an insurmountable war.(la4}
impediment, as by sickness, he must necessarily, and for the
same reasons, grant them a sufficient extension of the time.
At present, so far from being wanting in this duty, sovereigns
zarry their attention to humanity still farther, so that foreigni,rs, who are subjects of the state against which war is detlared, are very frequently allowed full time for the settlement
Dftheir affairs. This is observed in a particular manner with
regard to merchants ; and the case is moreover carefully provided for in commercial treaties/The
king of England has
done more than this. In his 1gst declaration of war against
France, he ordained that all French subjects who were in his
dominions should be at liberty to remain, and be perfectly
secure in their persons and effects, "provided they demeaned
themselves properly."
We have said (§ 56)_ that a sovereign is to make the de- hcatmn
_6,. pua,
of
claration
ofwar publicwithinhisdominions,
fortheinforma"
L
the war, and
tion and direction of his subjects. He is also to make Knownm_'e_toe*.
his declaration of war to the neutral powers, in order to ac.(144'

See m general

1 Chitty's
2 l,

Com. L. 414.--

_,.
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•ooK m. quain_ them _ith the justificatory
reasons which authorize
c_AP _v. it,--the
cause which obliges him to take up arms,--and
to
notify to them that such or such a nation is his enemy, that
they may conduct themselves accordingly.
We shall even see
[ 319 ] that this is necessary in order to obviate all difficulty, when
we come to treat of the right to seize certain things which
neutral
persons are carrying, to the enemy, and of what is
termed contraband,
in time of war.
This publication
of the
war may be called declaration,
and that which is notified directly to the enem_nciation
; and, indeed, the Latin
term is denunciatio
be .l'Fi7"-'-"'_
War is at present published
and declared by manifestoes.
Tt_ese pleces never Fhil to contain the ju__sns,
good or bad, on which the party grounds his right to take up
arms. The least scrupulous sovereign would wish to be thought
just, equitable,
and a lover of peace: he is sensible that a
contrary reputation
might be detrimental
to him.
The manifesto implying a declaration
of war, or the declaratmn
lts'-_'-'_--e-lf,
printed, pt_blished, and circulated throug_hou_-_he w_5"61¢_Kmte,
contains also the sovereign's
general orulers 2b _is _u_e_fs, relative to their conduct in the war.* -ss. Deoo-,/In'so
civilized an age, it may/be unnecessary
to observe,
rum and
_chat, in those pieces which are published on the subject of war,
moderatioa
it is proper to abstain from every opprobrious
expression into
be observed
_u dicative of hatred, animosity, and rage, and only calculated to
th. mare- excite similar sentiments in the bosom of the enemy.
A prince
festoes,
ought to preserve
the most dignified decorum, both in his
words and in his writings.
He ought to respect himself in the
person of his equals : and, though it is his misfortune
to be at
variance with a nation, shall he inflame the quarrel by offensive expl'essions, and thus de, rive himself even of the hopes
of a sincere reconciliation
?/ Homer's heroes call each other
"dog" and "drunkard:"A_ut
this was perfectly in character,
since, in their enmity, they knew no bounds.
Frederic Barbarossa, and other emperors,
and the popes their enemies.
treated each other with as little delicacy.
Let us congratulate our age on the superior
gentleness of its manners, anti
not give the name of unmeaning
politeness to those attentions
which are productive of real and substantial
effects.
ss. Wh_t Those formalities,
of which the necessity is deducible from
is alawful the principles
and the very nature of war, are the charac•
war in due teristics of a lawful war in due form (justum bellum.)
Grotius
tor_.
says,j" that_ according
to the law of nations, two things ar_-----e
re_tuisite to constitute a solemn or/'drmal war_ilrst,
that it be
•
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on both sides__mmade by the sovereign authority,--:secondly,
_o,,_ m.
-tM_ it be accompanied
by certain formalities.
These formalic,AP. _.
ties eonsist_n-t-]i_'ile_aand
of a j-,m_ satisfaefio_(r_;rum
repetzt'_io),an-d_in'Th'e'_c_d_c]aration of war, at least on the part of
him _5-'a'tt_c_'_ _-Lf_ _ _e_'ensive war requires no declaration
(_'_,
no'r "even, on "urgent occasions, an express order from
the sovereign.
In effect, these two conditions are neeessdrily
[ 820 ]
required
in every war which shall, according
to the law of
nauons,
be a legitimate
one, that is to say, such a war as
nations have a right to wage.
The right of making war belongs only to the sovereign (§ 4) ; and it is only after satisfaction has been refused to him (§ 37), and even after he has
/fihde a declarfft]on oi" war (§ 51), that he a"h-_£_riglit to'take
fi-ff"arm s. 145)
_k war m due form is also called a regular war, because car- What a re.
rain rules, either prescribed by the law of nature, or adopted gular
and to war.
be
by custom, are observed in it.
noaeea m
Legitimate
and formal warfare must be carefully distin-courts of
guished from those illegitimate
and informal wars, or rather jusueo, ae.
predatory
expeditions,
undertaken
either without lawful au-(146)
thority or without apparent
cause, as likewise without the be
_ 67.
It ls to
distmusual formalities,
and solely with a view to plunder.
Grotius gu_shed
relates several instances of the latter.*
Such were the enter- from mprises of the grandee compagnies
which had assembled
in f'..... laud
France during the wars with the English,--armies
of ban&tti, unlawfta
who ranged about Europe, purely for spoil and plunder: such war.
were the cruises of the buccaneers, without commi_,ion, and
in time of peace ; and such in general are the depredations
of
pirates.
To the same class belong almost all the expeditions
of the Barbary
corsairs:
though authorized
by a sovereign,
(145) Ante, the notes to the same seetions.--C.
(146) It has been laid down, that
whenever
the king's courts are open m
a given country, it is time of peace m
judgment of law, but, when by hostile
measures such courts are shut up or mterrupted,
then It Is stud to be hme of
war. Earl Lancaster's
ease, HMe's Pleas
Crown, Part I. c. 26, p. 344; Co. Lltt.
249, b. cited, and other points as to what
is war:
Elph_nstone
v. Bedreechund,
Knapp's
Rep. 316.
But at present,
when m courts of justice, whether of
Common Law, Equity, Admiralty,
or
Prize
Court, it becomes
necessary to
ascertain what is, or not, ewdence of a
wax, or a peace, or neutrahty, the same
is now usually determined
by dtstmct
acts of tLe state.
Upon thxs question,
the following eases are materml :--Str
IVm. Grant (m case of Pelham Burke,
1 Kdward's Rap. Appendxx D i 3 Camp.

62; Blaekbarne
v. Thomp*wn, 15 East,
90, S. P.) observed, that, m order to ascertain whether or not a war or state
of amity or neutrahty
subsists. 1t aluays
belongs to the Government of the country to determine
m what relatmn any
other country
stands
towards
it; and
that is a point upon whmh eourt_ ofjusrace cannot decide ; 0" e without ewdance ahnnde as to the declaratmns
or
resolutmns
of Government ;) and the
most potent ewdence upon such a subject is the d,elarauon
of the state. And
if the state reeogmses
any place as being or as not being m the relatmn of
hostihty to thus country, that is obhgatory on courts ofjust_ce.
Per Lord E/lenborongh, 3 Camp. 66 ; and see other
instances
and
authorities,
1 Chitty's
Commercial Law, 393-4--C.
{See, also,
The U States v. Palmer, 3 Wheat. Rep.
6._4, 635.
* L_b. m. cap. iv.
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• oo_ _ i. they are undertaken
without any apparent cause, and from n(,
c_AP. ,v. other motive than the lust of plunder.
These two species of
war, I say,--the
lawful and the illegitimate,--are
to be carefully distinguished,
as the effects and the rights arising frem
each are very different.
68.
In order fully to conceive the grounds of this distinction,
_rounts
or it is necessary te recollect the nature and object of lawful
this
distmcnon.
war. It is only as the last remedy against obstinate
injustice
that the law of nature allows of war.
Hence arise the rights
which it gives, as we shall explain in the sequel : hence, likewise, the rules to be observed in it. Since it is equally possible that either of the parties may have right on his side,-and since, in consequence
of the independence
of nations, that
point is not to be decided by others (§ 40),--the
condition of
the two enemies is the same, while the war lasts. Thus, when
a nation, or a sovereign, has declared war against another
sovereign on account of a difference arisen between them, t_'6_r
war is what among nations is called a lawful and formal war i
and its effects _re, by the vo_fii/_a_r_]aw of nations, "tI_'s'ame
" on both sicles, independently
of the justice of th_ caffse','hh we
shall more fully show in the sequel.*
Nothing of this kind is
the case in an informal and illegitimate
war, which is more
properly caned depredation.
Undertaken
without any right,
without even an apparent
cause, it can be producti_,e otr"no
lawful effect, nor give any right to the author of it. A nation
attacked by such sort of enemies is not under any obligation
to observe towards them the rules prescribed
in formal war821 ] fare. She may treat them as robbers.(1yThe
inhabitants
of
Geneva, after defeating the famous attempt to take their city
by escalade]-, caused all the prisoners whom they took from
the Savoyards
on that occasion to be hanged up as robbers,
who had come to attack them without cause and without a declaration of war.
:Nor were the Genevese censured for this
proceeding,
which would have been detested
in a formal war.
Seechap xfi. of this book.
are hosteshumunl generis. The _lf-n-/,
{(1) Pirates maybelawfullycaptured anna Flora, n Wheat.Rep.1.]
by the public orprivatearmed shipsof
1"In the year 1602.
a_y nation, in peace or war; for they
424
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TO

THE

ENEMY.

THE__enemy - is he with whom a nation is at open war. The _ _9. w_
Latins ha_£ particular term (Hcstis) to denote a public enemy, is sn oneand distinguished him from a private enemy (Inimicus).
Our my.(1_7)
language affords but one word for these two classe_ of persons, who ought, nevertheless, to be carefully distinguished.
(147) As t_) the definition of an al*en
East, 489; WHlanv
Pattesou, 7 Taunt.
enemy, and of what is less than a gone439, Grotius, B. 3, c. 4, s. 8. Bmkcrral enemy, and merely an he,tile chashoek, B 1, c. 3; Chltty's L. Nat. l to
,actor, or hostile residences, or hoRt_le 27.
The exceptions
to that rule axe
trade, and of the modern decisions on the somehmes
by express
treaty,
(see 2
diversities ; see Boedes Luat, 5 Rob. Rep.
Ward's Law of Nat. 358 ,) and m Great
233 ; 1 Chitty's Commercial
Law, 394
Britain have been permitted
by tempoto 412, Id. Index, tit. Hoet,le C_araeter,
_
acts, or by orders in council, authorand Chitty's L. Nat. 30 to 64.
izmg the privy council to grant heenses.
In some cases, the generous and be(See Phfllvmore on Licenses, 5.) The
neficml conduct of an enemy will o_llcase of pmseners at war contracting for
terate his hostile character, and preclude
necessaries,
constitutes
an exceptmn.
hm property from becoming subject to Auto*ne v..t[ors_ead,
6 Taunt. 237-seizure, as was beautifully
illustrated
447, 1 Marsh. Rcp 558 ; DaaLy v. M:,__by Sir I): _eotFs decision in Jonge J. head, 6 Taunt. 332, VatCel, post, _ 204_
Baumann,
where
an English
frigate,
p. 414.
with her officers and crew, having been
Questions
sometimes
arose, whether
saved
from
shipwreck
by a foreign
a commercial
transaetmn
between par{neutral}
vessel and crew, the former
ties m different
countries,
afterwards
.Ingratefnlly
carried
the latter rote port
a_ war with each other, as for instance,
as praze;
lassertmg
she had French
Great Britain
and America,
pending
property
on board i} but a restoratmn
wax_ or on the eve of war, between
was decreed, on the ground that such a these countries,
was pactum
ilbcttum.
service had blotted out and obhtergted
If it be pending war, or m eontemplathe character
of an enemy, {ff it had
tmn of It, and against l_s spirit, and not
ever existed, which was not the fact.}
expressly licensed
by the Government,
l Rob. Rep. 245, and see _ 178, post,
then it is illegal.
See the rule m the
pp. 374-5.
ease of Met;avon
v. Stewart,
in the
Of the ill_9.,dtty of commerce between
House of Lords, (14 July, 1830,) 4 Wlis.
euSjects of _elligerea'. states.--Vattel
_
& Shaw, 193-4.
An ahen carrying on
very succinct
upon this, in modern
trade m an enemy's country, though
times, the most important
consequence
resident there also m the character
of
of war. In general it is illegal for the
consul of a neutral state, has been conprivate
Bubjeets of belligerents
to have
sldered
an alien enemy, and as such
any commercml
transactmns
or dealdisabled to sue, and hable to confisearags between
each other, in expoctatmn. Al_rebtcht v. ,_wssmauu_ 2 Ves. &
tmn of or pending the war; for otherBeames, 323.
wine assistance
might be rendered to
But these
rules prohibiting
camthe enemy, enabling
them to protrac'
meres between the subjects of belhgethe war, and, under colour of camrent states, do not affect eeutrale;
(exmarco, secret
communications
might
cepting, indeed _e hab_hty to wsat_tmn
be made injurmas to the states of each
and
search ;) and, therefore,
actmns
Country, and therefore there is no such
may be sustained in Eugl_nd by a nsuthing as a war for arms, and a peace
tr_l on a promissory note given to him
for commerce.
The rule and the prinby a British
subject
in an enemy's
mple upon which it _a founded_ are fully
country, for goods sold by the neutral
commented
upon in the case of The to the latter there.
Cowp. 363 ; Hour_oop, 1 Rob. Rep. 196 ; Ports v. Bell, 8 rot v. Morris, 3 Camp. 303
And it ham
_/srm Rep. 548 i Mvnn_tt v. _Bonham 15 even been _ eld, that an Enghshma_
2L2
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Joo_ m..A private enemy is one who seeks to hurt us_and ta]_esElea
csAP.v, sure in the evil "that befals us. A public e_mm_ forms clain_
_g_tinst us, or rejects ours, and mainta]ns his real or pretended
rights by force of arms. The former is never ihho_e_nt; he
, _
fosters rancour and hatred in his heart.
It is possible that
the public enemy may be free from such odious sentiments,
that he does not wish us ill, and only seeks to maintain his
rights.
This observation i_ necessary in order to regulate the
disl;_itions of our heart towards a public enemy.
70. All f'When
the sovereign or ruler of the state declares war
the subjectsagainst another sovereign, it is understood that the whole naof
tion declares war against another nation; for the sovereign
states the.two
at
war arc erie- represents the nation, and acts in the name of the whole som_es,
cicty (Book I. §§ 40, 41 ;) and it is only in a body, and in her
national character, that one nation has to do with another.
Hence, these two nations are enemies, and all the subjects of
the one are enemies to all the subjects of the other. In this
particular, custom and princinle are in accord -f
_1. _nd _Enemies continue such wherever they hap£en to be. The
contm_cto "place of abode is of no consequence here. It is the political
be enemies ties which determine the character.
Whilst a man continues
iDan places,a citizen of his own country, he is the enemy of all those with
whom his nation is at war. But we must not hence conclude
that these enemies may treat each other as such, wherever
they happen to meet. Every one being master in his respective eountry,,_neutral
prince will not allow them to use any
violence in hm territories.,,/
r2. Who- Since women and children are subjects of the state, and
thorwomenmembers of the nation, they are to be ranked in the class of
andchildren
enemies. :But it does not thence follow that we are justifiable
are to be do- •
counted
In treating them like men who bear arms, or are capable of
enemies bearing them_It
will appear in the sequel, that we have not
[- 322 ] tl_ same rights against all classes of enemies./
73.Things. When once we have precisely determined _o our enemies
belon,_xng
_ are, it is easy to know what are the things belonging to the
the encm] enemy (res hostiles). We have shown that not only the sove:¢A_,'
. _ :_
reign with whom we are at war is an enemy, but also his whole
nation, even the very women and children...,_er_
thing,
•_'_ _-_'- °
therefore, _hieh belongs to that nation,--to the state, "t_ the
sovereign, to the subjects, of whatever age qr sex,--every
" _ " ', _ _- _thing of that kind, I say, falls under the description of things
enemy.
J_-_
belonging to the
domiciled in a foreign state in amity
with this country may lawfully exercise the privileges of a subject of the
place where he is resident_ to trade with
a nation in hostility with England, 1
Maule & Selwyn, 726, sod quarre. {See
Li,_ingston v. The Maryla,*d Ins. Co. 7
Cranch, 506. } But, in general he who
maintains an establishment or house of
426

eommer¢_ in a hostile country, is to be
considered as impressed with a hostile
character, with reference at least to so
much of his commerce as may be connected with thaL establishment; and
this, whether he maintains that establishmentasapartner, orasssoletrade.
Tl_e b_tto, 3 Rob. 38; Tke Portland, Id
41 to 44.--C.
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.and, with respect
to things,
the case is the same as with _,oos m.
respect to persons :--things
belonging to the enemy continue___c"*P' v:
such, wherever
they ar"'e_.(1) But we are not hence to con-_ 74. ooni_Td_d_:any more t_an m the case of persons (§ J 1), that we u ....... h
everywhere
possess a right to treat those things as things be-e_-ery_hcre.
]on_ing to the ene myy_ _
/_aa_5_i_a_t
the:pla_
where a thing is, which determines
./the nature of that thing, but the character
of the person to
whom i_. bp_ugs,_tMn.qs
belonging to neutral 2_ersons, u,]dct_ ¢ rb. _'eu
_
"
-- -"
a'_"a_ento
be _n
an _ tnemu
s country/, or on board an enem# ' s tra] things
•
.
s]i_vs_
are
to
be
distmzmshed
from
those
which
belong
to
the
__.
_.
._.
-.
.
_
,
.
.
an enemy.
enemy.
"But it is the owner s business to addueeewdent
proof
"_hat they are his property:
for, in default of such proof, a
thing is naturally
presumed to belong to the nation in whose
possession it is. found ...(148 )s."
The preceding
sectmn relates
to movable property:
but
the rule is different with respect to immovable
possessions,
such as landed estates.
Since all these do in some measure _ 76. Lands
belong to the nation, are part of its domain, of its telritorv, possessedby
and under its government
(Book I. §§ 004, 235, Book _i for,,g_.... o
§ 114)--and
since the owner is still a subject of the countryeountr).
possessor of a landed estate,--j2roperty
of this kind does .
not cease to be enemy's
property (res _ostzTes), though posed
_y aneutral
fore!j_ner.
:Nevertheless,
war being now
ca'-_rrl-'_e'ff-BWwl---3Ph_s6
muc]a m odexation and indulgence,
protections are granted for houses and lands possessed by foreigners
in an enemy's country.
For the same reason, he who declares
war does not confiscate the immovable property possessed in
his country by his enemy's subjects.
By permitting
them to
purchase
and possess such property,
he has in that respect
admitted
them into the number of his subjects.
But the income may be sequestrated,
in order to prevent its being remitted to the enemy's country./"
/fAmong
the things belongin_ to the enemy, are likewise in- } 7_'.Tidings
corporeal things_----all his rights, claims, and debts, excepting, d.e to the
tib_vever,
those kind_ ....of rights- granted by a third
party, and in eye_y
by a
.........
.
.
tntr_l pea't_'.
whmh the grabber is so _ar concerned,
that it _s not a matter
of indifference
to him, in what hands they are vested.
Such, [ 323 ]
for instance, are the rights of commerce.
But as debts are
not of this number, war gives us the same rights over any sums
of money due by neutral nations to our enemy, as it can give
_ ,
over his other property.(149)
r
/
1(I)
_/es,

See Johnson
&e.
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When Alexander, by conquest, became absolute master of
ca_. v. Thebes, be remitted to the Thessalians a hundred talent_
which they owed to the Thebans.* The sovereign has naturally the same right over what his subjects may owe to enemies, he may therefore confiscate debts of this nature, if the
term of payment happen in the time of war; or at least he
Att_rohibit
his subjects from paying while the war continues.
_.._But, a_l_re_n.t_a regaid to the'advantag_ ff__bm.
merce has induced all the sovereigns of Europe to act with
less rigour in this point. (150) And as the custom has been
generally received, he who should act contrary to it wo_d
violate the public fa_h ; for st'ranger_ trust ed_M_subjects only
fromkfirm persuasion that the general custom would be observed. T_hestate does not so much as touch the sum sw_ich
it owes to the enem,u : m on%y lent to the l_blic is eye,here
exempt from confiscation and seizure in case of war.

CHAP. VL
c_AP. w.

OF THE ENEMY'S ALLIES--OF
WARLIKE ASSOCIATIONS--0F
AUXILIARIES
AND SUBSIDIES.

7s. Trta- WE have sufficiently spoken of treaties in general, and
t_esrel_ive shall here touch on this subject only in its particular relations
to war.
to war. Treaties relating to war are of several kinds, and
vary in their objects and clauses, according to the will of those
who make them. Besides applying to them all that we have
said of treaties in general (Book II. Ch. XII. &c.), they may
also be divided into treaties real and personal, equal and unequal, &c. But they have also their specific differences, viz.
tho)e which relate to their particular object, war.
t 79.I)efea- ffJnder this relation, alliances made for warlike_._.ur_oses are
,ire andof- _v'_e(1 in _eneral into-_[tefenMve and "o_s_v_aT_ances._In
fensive
_
_
_
•
_
............
•
" the former, the natron engages only to defend her ally in case
•aces.
he be attacked : in the latter, she unites with him for the purpose of making an attack,-- of jointly waging .war against
another nation.
Some alliances are both offensive and defensive ; and there seldom is an offensive alliance which is not
also a defensive one. But it is very usual for alliances to be
[ 824 ] purely defensive: and these are in general the most natural
and lawful. It would be a tedious and even a useless task tO
enumerate in detail all the varieties incident to such alliances.

4_

• Grotius, de Jure Belli & Pacis, lib. in. csp. viii. _ 4.
(150) See sttlara, n. (149).
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Some are made, without restriction, against all opponents: in aooL,t,.
others, certain states are excepted : others again are formed cn_. w
against such or such a nation expressly mentioned by name.
_[_.uut a difference of great importance to be observed, espe-_ so. 1)ff
eially in defensive alliances, is that between an intimate and _r_,ee becom_te
al]iance, in which we agree to a union of intcrests,.--_t.,we°n_,ar._nd an_ot_heyam which we only promise a stated sUecouLy_he t_,n_ _na
alliance in which we agree to a union of interests is a warlike aL1Xl_lggry
a-_2[_;on : each of the parUes acts with his whole force ; all Lr_t_.s,
the allies become principals in the war; they have the same
friends and the same enemies. But an alliance of this nature
is-m_5-r_dpartldularly termed a warlike association, when it is
offensive.
_
When a sovereign, without directly taking part in the war _.sl. Aux,made by another sovereign, only sends him succours of troops h_rytr_opJ
or ships, these are called auxiliaries.
*fire auxiliary troops serve the prince to whom they are sent,
accor_img to their sovereign s orders. If they are purely and
-s_YdhT_3Pnoht
restriction, they are to serve equally on
the offensive and the defensive ; and for the particulars of their
operations, they are to obey the directions of the prince to
whose assistance they come. Yet this prince has not the free
and entire disposal of them, as of his own subjects: they are
granted to him only for his own wars; and he has no right to
transfer them, as auxiliaries, to a third power.
Sometimes, this succour from a potentate who does not di- _ s:. s=b,i
rectly take part in the war, consists in money : and then it is d,_,
called a sub_d_.
T_s term is now often taken in another
_s_Z_i_"Ot"
money annually, paid by one
_o-anSthei-,
in return for a body of troops which the '-"
latter furnishes to the_other to carry on his wars, or keeps in
readiness for his service. The treaties for procuring such a
......
r_r_-_subsid/a;._
treat/es.t_rance
and England
_g¥_ _ present _uc_-_'treaties existihg with several of the
northern powers and princes in Germany, and continue them
even in times of peace.
In order, now, to judge of the morality of these several trea- _ s3. wb,:
ties or alliances,---of their legitimacy according to the law of a n_t_onu
nations, we must, in the first place, lay down this incontro- aUow,dto
vertible p__rinciple_that _F_-tauf-ut wart c6mmendable to sue-ao_h_
t aneour-an3 assist, by all possible means, a nation engaged in a
just war ; and it is even a duty incumbent on every nation,
e._give such assistance, when she can give it without injury
to herself. .But no assistanee whatever is to be afforded to
l_ra who is _n
an unjust war. There is nothing in
t_is _v__ns_ated
by what we have said of the
common duties of nations towards each other. (Book II. Ch. I.)
To support the cause of justice when we are able, is always
commendable: but, in assisting the unjust, we Fartake of his
crime, and become, like him, guilty of injustice.

+_

_'24
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If, to the principle we have now laid down, you add the
c_AP.w. consideration of whht_L_kp.ation owes to her own safety_ and
s4. a_d to of the care which it is so natural __nd's6_that
she should
makeaU_- take to put herself in a condition to resist her enemies, you
anecsfor will the more readily perceive how clear ar_ht
a nation has
War.
[ 325 ] to make warlike alliances, and especially_sive
_Imne_,,
wl_ose soleteffdeficy ig 'to maintain all parties in the quiet
and secure possession of their property.
But great circumspection is to be used in forming such
alliances.
Engagements by which a nation may be drawn
into a war at a moment when she least expects it, ought not
to be contracted without very important reasons, and a direct,
view to the welfare of the state. We here speak of alliances
made in time of peacxe, and by way of precaution against
future contingencies./
85. Alh- If there be _uesffon of contracting an alliance with a naancesmade
tion already engaged in a war, or on the _poifit o_ engaging
with ana_.t....
iustice of
ion ae_llalty m one, two
.
_ tllings al;e
....... to 13econsidered: _ 1.......The y-__
engagedin that nation s quarrel,
g. The weltare of the state. If the
war.
_wdr w]iich i_ prince _wages, or is prepar_fi_g to _age, be unjust, it is not allowable to form an alliance with him; for
injustice is not to be supported.
If be is justifiable in
taking up arms, it still remains to be considered whether the
welfare of the state allows or requires us to embark in his
quarrel: for it is only with a view to the welfare of the
state that the sovereign ought to use his authority: to that
all his measures should tend, and especially those of the
most important
nature.
What other consideration
can
authorize him to expose his people to the calamities of
war

86. Tacit

._

As it is only for the support of a just war that we are al©lause in
lowed to give assistance or contract alllances,--every alliance,
everywar- every warlike association, every auxiliary treaty, contracted
like alli_ll0e.
by way of anticipation
in time of peace, and with no view to
any particular war, necessarily and of itself includes this
tacit clause--tha, t the treaty shall not be obl!gatory except
in case of a just war. On any other foo_t_'ng,'_l_e"allianee
could not be validly contracted.
(Book II. _TffI,'168.)
-But care must be taken that treaties of alliance be not
thereby reduced to empty and delusive formalities.
The
tacit restriction is to be understood only of a war which is
evidently unjust ; for otherwise a pretence fbr'eluding treaties
would never he wanting.
Is there question of contracting
an alliance with a power actually at war ? It behooves you
most religiously to weigh the justice of his cause : the judgment depends solely on you, since you owe him no assistance
any further than as his quarrel is just, and your own circumstances make it convenient for you to embark in it. But
when once engaged, nothing less than the manifest injustice
of his cause can excuse you from assisting him. In a doubt4_

-

OF

THE

ENEMY'S

ALLIES,

ETC.

_*-)5

fu] case, you are to presume that your ally has justice on his _ ,_K.,
side ; that being his concern,
c_,_ vx.
But if you entertain strong doubts, you may very fairly
and commendably interpose to effect a_n accommodation.
Thus you may bring the justice of the cause to the test of
ev_den_c_lS_C()ve_l*9_::_which of the contending parties re- [ 306 ]
f_uses_toace ecle-toe_t_it able"condition s.
:As every alliance implies the tacit clause above mentioned, _ sT. Tore'he who refuses to succour his ally in a war that is manifestly f_e sueunjust is not chargeable with a breach of alliance,
eo,,rsfor
an
unjust war
:_rhen alliances have thus been contracted beforehand, tne xs_(,b_e_ela
/4_uestion is, to determine, in the course of eventsr/those cases or alhanee,
j
in which our engagements come in force, and we are bound
to act in consequence of the alliance.
This is what is called _ss. Wh_t
easus foederis, or case of the alliance, and is to be discovered th........
in the concurrefice of the circumstances for which the treaty f_d_,_ _,.
has been made, whether those circumstances have been expressly specified in it, or tacitly supposed.
Whatever has
been promised in the treaty of alliance is due in the casus
fae@ris, and not otherwise.
_s the most solemn treaties cannot oblige any one to favour _ s9 It
_n unjust quarrel (§ 86): the casusfoederis never takes place n(.,'ertakes
in a war that is manifestlv unjust._
p1.... in _n
•
•
_the easusfoedems
.4
• does not exist iIn- unjust war.
In a defensive
alliance,
mel- mte_I'3r-6fi-buraXIv being attacked.
It is still our duty to _9o rlow
e--xam_-'irie
whether he" _as not given his enemy just cause to it _x_ts_na
_fike war against,him:
for we cannot have engaged to un- defensive
dertake _isdefence with the view of enabling him to insult ....
others, or to refuse them justice.
If he is in the wrong, we
must induce him to offer a reasonable satisfaction ; and if his
enemy will not b_-contented with it, then, and not till then,
the obligation of defending him commences:
But if the defensive alliance contains a guarantee of all _ _1 a_d m
the territdri_es dr-t]aat time possessed by the ally, the easus _ _r_ryof
f_der_s-]mmed_iate],v takes place whenever those territories guaraut_e.
are invaded or threatened with an invasion.
If they are
_-t-a'c_:eafor a just- cause, we must prevail on our all 5- to give
satisfaction; but we may on good grounds oppose his being
deprived of his possessions, as it is generally with a view to
our own security that we undertake to guaranty them. On
the whole, the ruly_.qf interpretation, which we have given
in an express chapter,* are to be consulted, in order to determine, on particular occasions, the existence of the casus
faedcris.
"
-=_ff_t_h_state that has promised succours finds herself un-i _:. T_e
al_i_--/&_$_tt_a_sh_
the_>.'fier inability alone is sufficient to dis-_u_ou,
p_,a_._ith the obligation; and if she cannot -ive her _.as-_°taue
under an
aistatma withaut exposing herself to evident uanger, tms_=abmtyt_
'*' .Book H. chap. xvii.
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_OOKIn. circumstance also dispenses with it. This would be one of
c_AP.vx. those cases in which a treaty becomes pernicious to the
furuishit,
state,
and therefore
not
obligatory (Book II. § 160). But
or when the
1
1
_
.....
..... saIe_y we. here speak oi an imminent danger, threatening the very
pumm
wouldbe existence of the state. The case of such a danger is tacitly
exposed, and necessarily reserved in every treaty.
As to remote
dangers, or those of no extraordinary magnltude,--since
[ 3"27 ] they are inseparable from every military alliance, it would
be absurd to pretend that they should create an exception;
and the sovereign may expose the nation to them in consideration of the advantages which she reaps from the alhance.
In virtue of these principles, we are absolved from the
obligation of sending assistance to an ally while we are
ourselves engaged in a war which requires our whols
strength.
If we are able to oppose our own enemies an,t
to assist our ally at the same time, no reason can be pleaded
for such dispensation.
But, in such cases, it rests with ourselves to determine what our circumstances and strength wli]
allow. It is the same with other things which may hare
been promised, as, for instance, provisions.
There is no
obligation to furnish an ally with them when we want them
fox our own use.
93. Other We forbear to repeat in this place what we have said of
c_es.
various other cases, in discoursing of treaties in general, as,
for example, of the preference due to the more ancient ally
(Book II. § 167), and to a protector (ibid. § 204), of the
meaning to be annexed to the term "allies," in a treaty in
which they are reserved (ibid. § 309). Let us only add, on
this last question, that, in a warlike alliance made against all
opponents_the allies excepted,__/s exception is to be understood
only of the present allies.
Otherwise, it'wou]d afterwards be
easy to elude the former treaty by new alliances; and it
would be impossible for us to know either what we are doing
in _oncluding such a treaty, or what we gain by it.
Twoof the /A case which we have not spoken of is this :--T_hLee
part,esin powers have entered into a treaty of defensice alliance : two
an am_nce
coming
to a of them quarrel, and make war on each _other :--how is the
rupture, third to act ? The treaty does not bind him to assist either
the one or the other; for it would be absurd to say that he
has promised his assistance to each against the other, or to
one of the two in prejudice of the other. The only obligationa therefore, which the treaty imposes _!_-to
endeavour, b_ the interposition oi' his _"offic_s_
to-eff'ect a
reconciliatmn ])etween his allies ; and if his me_dlat_'on-proves
unsuccessful, he remains at liberty to assist the *party who
appears to have justice on his side.
94. Re- //To refuse an aIly the _succours due to him, without having
_al of the any just cause to allege for such refusal, is doing him an in_e in°_°_-jury, since it is a violation of the perfect right which we gave
him by a formal engagement.
I speak of evident eases, it
4U
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being then only that the right is perfect; for, in those of a s,,o_ ,,1.
doul, tfui nature, it rests with each party to judge what he is-"__"" _
able to do(} 92): but he is to iudge maturely and impmtiallv,' ..... f a,
and to act with candour. And as it is an obli_.ation.,n,,tm'dllv _m,_n,__.
incumbent on us, ro repair any damage caused by our fauh,
and especially by our injustice, we are bound to indemnify

an_l]So,:_J[th_)os_es
_e_ayh,,ve
s_s_aed
inconsequence
of our unjust refusal.
Itow much circumspection, therefore,
is to be used in forming engagements, which we cannot refuse to fulfil without material injury to our affairs or _ur
honour, and which, on the other hand, if complied with, may
be productive of the most serious consequences.
An engagement, which may draw us into a war, is of great
moInent: in it the very existence of the state is at stake,
He who in an alliance promises a subsidy or a body of auxiliaries, sometimes imagines that he only risks a sum of money

[ 328 ]
_ 95. Tae
enemy's
_oo_t_.

or a certain number of soldiers; whereas he often exposes ] L, _ t '..
.-himself to war and all its calamities.
The nation against
.
/
whom he furnishes assistance will look upon him as her
,_ I .
enemy; and should her arms prove successful, she will carry }2_ _
t_
the war into his country.
:But it remains to be determined
)"
-..whether
she can do this with iustic% and on what occasions...
. "_-57_ome"_h_;_)_rs
_ dec_[e h_ general, that whoever ioins ou_ _
_\
Jenep!.y_or assists him a_amst us with money, troops, or in ) _ 2'.
C_v
', :any other manner wliatever, becomes thereby our enemy, and _'__
__- -_l__e__us a rlgh_TS" ma._e war against h_m :--r_el
dt_,s,on,j/,
_-......
a'-nd hi_[fl-v:'n'_iml'ca-Ito the neace o1_nations _ It c_nnot be
/ _'_-_ _ ....
supported by principles ; and happily the practice of Europe
_
_stands
in opposition to it.
It is true, indeed, that every associate of my enemy is
himself my enemy.
It is of little consequence whether any
one makes war on me directly, and in his own name, or
under the auspices of another.
Whatever rights war gives
me against my principal enemy, the like it gives me again,t
all his associates: for I derive those rights from fl_e right to
se_--from
the care of my own defence; and I am
e@ally attacked by the one and the other party.
But the
question is, to know whom I may lawfully account my enemy,. associate, united against me in war.
./Fi,_.d£_ in that class I shall rank all those who are really}. _. T_o_
united_iha" _arlil_d "association with my enemy,
.... _ •
-- and who _h
common
_m_e_ _5_m-'_dff
_ahsd with him, thoug[_itis only in thec_o _,th
name of _h_t_']_iTiei_)M
_e_dmythatthe war is carriedon.th....
my
There is no need of proving this. In the ordinary and open are h.... sowarlike associations, the war is carried on in the name of all _,_t_s,
the allies, who are all equally enemies (§ 80).
In the second place, I account as a,sociates of' my ent.mv, }_JT. And
those :,_;lioassist _
m h_s war, = ........ L.: .... _,v-_., • _-_,'....... h,
See Wol_ Jus
55
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,_oK,,,..by any treaty.
Since they freely and volug_ily
declare
c_AP.v,. tig.ainst mr,, they, of thdr own accord, cho_ to become my
•sslsth,m, enemies. If they go n,o farther than furfifing
a determined
without be-SUCCOI_
allowing sonle troops to _.et_aised, or advancing
[ngo_hged monev,--_nd,
in oth_ respects, prove
towards me the ac_tt,:Y.
eustom'ed "redations ,of fr{endshi'_rand neutralitv,--I
may
'
overlook thai "g.roufid of comp_t
;:but still I gave a right
to call them to account for iV This :T.rudent caution of not
"_
always coming to'an _pen Jupture wiflt, those _,ho give such

our

to

him with all their st_thiCorbe_nee
, I say, has
gradually introduced'the
custom of not_, ooking on such assistance_as an act of hostility, espe_ally w_hen it consists
_[ 829 ]
d:'t_
_-"' ' '
_." t _
_' _'" q'L

only in the permission to enlis_ vol_teers.
How often have
the Switzers 'granted levies to F12_ice, at the same time that
they refused such an indulgey_e to the house of Austria,
though both powers were in a_anee with them [ How often
have they ,allowed one prin_ to levy troops in their country,
and refused the same permission to his enemy, when they
were no_ in alliance with either!
They granted or denied
that favour according as they judged it most expedient for
themselves ; and no power has ever dared to attack them on
that _ecount.
But if prudence dissuades us from making
use ef all our right, it does not thereby destroy that right.
A cautious nation chooses rather to overlook certain points,
t)l_ unnecessarily to increase the number of her enemies.
os. Or _hh/dlyz
those, who, being united with my enem_ b.y an
whoare,n offenmve alliance, actlvdy asmst him m the _ar which he
an
o_ns_ve declares ac,ainst
me,--those,
alliance
¢:_ "
"
" I say.
_ " concui- in tl4g'ih_ffVg$fl")
']
with him. tended against me. They show themselves my enemies, and
I have a right to treat them as such._ Accordingly, the
Switzers, whose example we have above'_uoted, seldom grant
troops except for defensive war. To those in the service of
France, it has ever been a standing order from their sovereigns, not to carry arms against the empire, or against the
states of the house of Austria in Germany.
In 1644, the
captains of the Neufchatel regiment of Guy, on information
that they were destined to serve under Marshal Turenne, in
Germany, declared that they would rather die than disobey
their sovereign and violate the alliances of the Helvetie
_ody.
Since France has been mistress of Alsace, the Switzers who serve in her armies never pass the Rhine to attack
the empire.
The gallant Daxelhoffer, captain of t_ Berne
.company in the French service, consisting of 200 men, and
.of which his four sons formed the first rank, seeing the general would oblige him to pass the Rhine, broke his espontoon,
_nd marched back with his company to Berne.
_9. 1,Iow .,_tyen a defensive alliance made exl_essl_..a_nst
me, or
• d,,f_ns_,,,(which a-mounts'to"i:he"san_e thing) coneiu_ea w_m'_y_l_my
•u_,=ooa_- ;luring the war, or on the certain prOSl_9_'oT "i'_4_4
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t-_
is an act of association against me ; and if followed _oo_ m.
"[iV effects_bo_k-on
the- party who has contracted it as c,AP. vL
m--v enemy. ,Tl_e cas--'eis-here m"ec'_selvthe xame as that of a _o_,,te,
na'tion _tin_
my enemy wi'thout tScinz un/ler any obliza- _'th the
ti_o
so, and choosing of her own accord to become my
ep_my. (See § 97.)
3 ._°_'A defensive alhance, though of a _eneral nature, an t made _,100. &.Ifb__e'forean_2..earance
of the presen_t war, producesa"-_so the other ease.
-s-_me-efl'eet_ if"lT_st_pulates
_he assistance of the whole
sT?_I]-_tti-o_'t_e-allies : ibr in this case it is a real league, or
wa_sssEooc-_a-t]Sn;
and, besides, it were absurd that I
"should be deb_;rred fi'om making war on a nation who opposes me with all her rmght, and thus exhausting the source
of those succours with which she furnishes my enemy. In
what light am I to consider an auxiliary who comes to make
war on me at the head of all his forces ? It would be mockcry on his part, to pretend that he is not my enemy.
What [ 880 J
more could he do, were he openly to dechtre himself such ?
He shows no tenderness for me on the occasion: he only ,
wishes that a tender regard should be paid to himself. And
shall I suffer him to preserve his provinces in peace, and
secure from all danger, whilst he is doing me all the mischief
in his power ? _No! the law of nature, the law of nations,
obliges us to be just ; but does not condemn us to be d.upe_J
•_,_i__m_re_Qms
not been made ttgttin_ me_ 101. In
in particular, nor concluded at the time when I was otmnlv whateaseit
preparing for war, or had already begun it,--and if the allies do_,_ot
have ol_ly stipulated in it that each of them shall furni-h a samepr°duceeffect.th
stated succour to him who shall be attacked,--I
carrnot require
that they should neglect to fulfil a solemn treaty, which they
had an unquestionable right to conclude without any injury
to me. In fttrnishing my enemy with assistance, they only
acquit themselves of a debt: they do me no wrong in discharging it; and,, consequently, they afford me no just
groumts for making _ar on them (§_6).
Neither can I say
that my safety obligeg,me to at,tack them; for I should
thereby only increase the ,.number of my enemies, and, instead of a slender succour wMch they furnish against me,
should draw on myself the_6vhole power of those nations.
It is, therefore, only the troops which they send as auxlharies, that I am to consi_r as enemies. These are actually
united with my enemie_zknd fighting against me.
The contrary princ_les would tend to multiply wars, and
spread them beyonj/'all bounds, to the common ruin of nations. It is hapACyfor Europe, that, in this instance, the
established custfm is in accord with the true principles.
A
prince seldomA6resumes to complain of a nation's contributing
to the defe_6e of her ally by furnishing him with succours
which we_ promised in former treaties,_in
treaties that
were not/made against that prince in particular.
In the hLst
/
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•oo_:,,,. war, the United Provinces long continued to suplh_.ythe queen
¢_Ap.vL of IIungary with subsidles, and even with troops ; and France
never complained of these proceedings rill those troops
marched into Alsace to attack tile French frontier.
Switzerland, in virtue of her alliance with F;rance, furnishes that
crown with numerous bodies of tro_ps, and, nevertheless,
lives in peace with all Europe.
There is one case, however, which might form an exception
to the general rule; it is that/of a defensive war wlfich is
evidently unjust.
For in such case there no longer exists
any oblig;mon to assist an ally (§§ 86, 87, 89). If you undertake to do it without necessity, and in violation of your duty,
you do an injm'y to the enemy, and declare against him out
of mere wantonness.
Dut this is a case that very rarely
occurs between nations." There are few defensive wars wltl,.
out at least some app_ent
reason to warrant their justice or
necessity.
:Now, on'any dubious occasion, each state is sole
judge of the just_'e of her o,_Tacause; and the presumption
is in favour of your ally (§ 86). Besides, it belongs to you
alone to deter)mine what conduct on your part will be con[ 331 ] formable to your duties and to your engagements ; and consequently nothing less than the most p_able
evidence can
authorize _he enemy of your ally to charge you with supporting _an unjust war, contrary to the conviction of your
own conscience. In fine, the voluntary law of nations ordains,
that, in every case susceptible of doubt, the arms of both
paX_ies shall, with regard to external effects, be accounted
equally lawful (§ 40).
102.Whe- _The..... real, associates of m.y.enemy being.... my enemies, [
therit be have against them the same mghts as against the principal
necc_sar_
7_ 95).
U
lal"ms_ them
'_ -"to enemv,_
And as their own con dct
Droc
declare war
_ "
*
•_stthe
my enemies, and they take up arms against me in _he first
enemy'sas-instance, I may make war on them without any declaration :
nclatos, the war be[ngs:ufficiently declared bv their own act.'" This is
especially the case of those who in £fi_ m_i_i_er whatever
concur to make an offensive war against me ; and it is likewise the case of all those whom we have mentioned in §§ 96,
•F/, 98, 99, 100.
_u.t it is not thus with those nations _h_ch assiat my enem$_in a defensive war: I cannot consider them as hi_ associates (§'_1').
If I am entitled to complain of their furnish.
ing him with succours, this is a new ground of quarrel between
me and them.
I may expostulate with them, and, on not receiving satisfaction, prosecute my right, and make war on
them. But in this case there must be a previous declaration
(§ 51).
The example of Manlius, who made war on the
Galatians for having supplied Antiochus with troops, is not
a case in point. Grotius* censures the Roman gener_,l for
" De Jure Belh et Pacis,

lib. lb. cap. ill. _ I0.
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having begun that war without n declaration.
The G'd'ttians, _oK rm
in furnishing troops for an offensive war against the ]lomans, c_Ae,vL
had declared themselves enemies to Rome. It would appo_tr,
indeed, that, on peace being concluded with Anti,)ehus, Manlius ought to have waited tbr orders from R,,me before he
attacked the Galatians ; and then, if that expedition _as e.nsidered as a fresh war, he should have not only issued a declaration, but also made a demand of satisiaetion, previous
to the commencement of hostilities(_ 51). Put the treaty
with the king of Syria had not yet rooeived its consumm:ttion :
and it concerned that monareh alone, without nmkm7 any
mention of his adherents.
Therefore Manlius undert.,k the
expedition against the Galatians, as _ eonsequenee or "_
remnant of the war with Antiochus.
This is uhat he lnm,wlf
very well observed in his speech to the senate;* and he even
added, that his first measure was to try whether he c(,uld
bring the Galatians to reasonable terms. "Grottos more _lppositely quotes the example of Ulysses and hi,, followe_,-blaming them for having, without ally declaratmn of war,
attacked the Cieonians, who had sent succours to I'nam
during the siege of Troy.]"

cmtP. vn.
OF NEUTRALITY_AND

THE

NEUTRAL

[ 8a2]

PASSAGE

OF TROOPS THROUGH

COUNTB, Y.

(151)

A ChAp vn.

N._F_'TRAL nations &r.etJ)ose who, in time of war, do not _traI1,._.
Neu.
natmns.
take any part in the contest, but remain common friends to
both parties, without favouring the arms of the one to the
prejudme of the other.
Here we are to consider the obligations arid rigJ1ts'tlb,gtng fl'om neutrality.
In order rightly to understand this (}uestion, we must avoid _.104. Co_.
confounding what may lawfill]y be done by a nation that is'h_°tto be
free from all engagements, with what she may do if she ex-Ot'ser"*d
a neutral bl
peets to be treated as perfectly neutral in a war. As long as,_t_o_.
a neutral nation wishes securely to enjoy the advantages of
her neutrality, she must in M1 things show a strict bt_2artial_.ards
the belliyerent powers : for. should she favour one
of the_:arfies-t6 the prejudice of the other, she cannot eomLivy, hb. xxxvili,
mereml Law, 43--84, 383--Mq(I, Id.
_"Grottos, nla 8_lp_a.noL 3.
Index, ttt. 2,\ut_ale. and m Chltt'_', L.
(151) The modern illustrating decL Nat. 14, 34--54, 153_ and Id. ]ndex,
_ions upon neutrals, and neutrahty, will tit xVeutfa[_.- C
be found collected m 1 Clntty's Com2_2
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m. plain of being treated by him as an adherent and confederate
CHAPvn. of his enemy. Her neutrality would be a fraudulent neutrality, of which no nation will consent to be the dupe. It is
sometimes suffered to pass unnoticed, merely for want of ability to resent it ; we choose to connive at it, rather than excite
a more powerful opposition against us. ]_ut the present question is, to determine what may lawfully be done, not what
prudence may dictate according to circumstances.
Let us
therefore examine, in _'ll_t consists Lhat imp_fi_3_
which a
n._tr_
aa_ti_o_ou__gh
3 to observe.
__aJ,
e_L__u_r, and includes :Lw9 articles,--1.. To
./_ivcno
assurance _'52x tu--crc- :e eb!igu_ic: _ve-ih_n._g2.
//
vo'tb_uh_r_-___
to-furnish troops, arms, ammunition, or any thipg
:_ o-f-d-irect us_e--in war. I'_o" n-b'Ts-ay'-:"t_-_ glv_-ea_sls-"-ta-'nce
_lU'_]_y:"35u_"m to g_-e no assistance :" for it would be absurd
that a state should at one and the same time assist two nations
at war with each other ; and, besides, it would be impossible to
do it with equality.
The same things, the like number of
troops, the like quantity of arms, of stores, kc., furnished in
different circumstances, are no longer equivalent succours.
_ In whatever does not relate to war_ a neutral and impartial
nation must not refuse_to one of t_)artle_._u_.C_lris
t_resent quarrel, what she grants to the other. This does not
deprive her of the liberty to make the advantage of the state
still serve as her rule of conduct in her negotiations, her
friendly connections, and her commerce. When this reason
induces her to give preferences in things which are ever at the
free disposal of the possessor, she only makes use of her right,
and is not chargeable with partiality.
But to refuse any of
[ 333 ] those things to one of the parties purely because he is at war
with the other, and because she wishes to favour the latter,
would be departing from the line of strict neutrality.- "
I_. /_n
I have said that a neutral st£_ ought to give no assistance
allyflaky to either of the parties, when "und'e_vo obligation to giy_4t.'
furn_saX_oThis
restriction is necessary.
We ha_-ajryady
_6n, that
_uccour
du_
fromhim, when a sovereign furnishes the moderate succo_i_s_ in virtue
and remain of a former defensive alliance, he does n_ecome
"_._ssoneuter,
elate itr the war(§ 101). He may_th_efore,
fulfil his
gaggment, and yet observe a atrigVS_utrality.
Of this, Europe
a_ords frequent instances.
"
g 106.R_ght /When a war breaks out between two nations, all other states
of rema_- /hat are not bound by treaties are free to remain neuter ; and,
_g neut_r'/if either of the belligerent powers attempted to force them to
/ a junction with him, he would do them an injury, inasmuch
as he would be guilty of an infringement on their independency in a very essentiai point. To themselves alone it belongs to determine whether any reason exists to induce them
to join in the contest ; and t_her.g_. :__
which claim
their consideration : 1. The justice of th_aaaar_
If that be
.2.radent_ injustice is not_.to be cpuntep.anced : on the contrary,
4_8
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i: is generous " apd l_sewo!'thy
to succour oppressed inno nOOK
Ill
cen_en
we ])ossess the abdlty.
If the case be dubious, ¢.a_. VtL
t_b'b-_r nations may suspend their judgment, and not engage
in a foreign quarrel.
2. When eonvin¢.¢_l ._:hich party has
justice on his side, they_-'_---'_--st-illto consider whether it be
Ahe.st_t_ to e,oaeera themselves in this
in the war..
/7"A-I_d_ing
war, or preparing to make it, often pro- _ 10r.Tr_,• "pOseSa treaty of neutrality to a state of which she entertains ticsof neususpicions.
It is prudent to learn betimes what she has to trahty.
expect, and not to run the risk of a neighbour's suddenly joining with the enemy in the heat of the war. In every e_se
where neutrality is allowable, it is also allowable to bind ourg_l_:_s_to_t by treaty.
-'_aetlm'_
ev_n-necessityrenders
this justifmble.
Thus,
although it be the duty of all nations to assist oppressed innocence (Book II. § 4), yet, if an unjust conqueror, ready to invade his neighbour's possessions, make_ me an offer of neun_ahty when he is able to crush me, what can I do better than
to accept it .9 I yield to necessity; and my inability discharges me from a natural obligation.
The same inability
would even excuse me from a perfect obligation contracted by
an alliance.
The enemy of my ally threatens me with a vast
superiority of force : my titre is in his hand : he requires me
to renounce the liberty of furnishing any a_sistance against
him. :Necessity, and th 9 care of my own safety, absolve me
from my engagements./Thus
it was that Louis the Fourteenth compelled Victor" Amadeus, duke of Savoy, to quit the
party of the allies. But, then, the necessity must be very
urgent.
It is only the cowardly, or the perfidious, who avail
themselves of the shghtest grounds of alarm, to violate their
promises and desert their duty. In the late war, the king [ 33_ ]
of Poland, elector of Saxony, and the king of Sardinia, firmly
held out against the unfortunate course of events, and, to their
great honour, could not be brought to treat without the concu_ence of their allies.
/'Another reason renders these treaties of neutrality useful, _ 10s. Aathat . wishes
to secure her own son
d_t_,,,_rea._,"._and even necessary.
_-_4.nation
.
for rank.
.1L_AC,
e., _hen the flames of war are kmdhng in her neighbour-_,g these
hood, eannpt more successfully attain that object than b_eon- tr_Ues.
eluding, treaties __withb.oth 9_rties, expressly agreeing what
each may d o__oLr_aixc.m virtue of the neutrahty.
This is a
sure mode to preserve herself in peace, and to obviate all disputgs and cavils.
Zd_?'lthout such treaties, it is to be feared that &sputes will __09._'ou=en arise respecting what neutrality does or does not allow,
datmn
the
_rules
c fofneu/ This subject presents many questions which authors have ms-t._hty"
cussed with great heat, and _hich have given ri_e to the most
dangerous quarrels between nations.
Yet _9.f_!_a.ture
and of nations has its invariable principles, and aflbrds rules

-_

.<..
,/_
_6_

d_

o-a-,,_
_.-¢'_
d4 go
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Boo_m. on thishead:aswellason theothers:Some thingsalsoh_ve
caAP•u grown intocustomamong civilized
nations,
and_a]Ue-{o
5e eon_i:m-ed
to])ythosewho would notineu{_-the
reproachof unjustlybreaking the peace.* __.Asto tim r_Jes oQthe p_atur_j
law of nations, they result from a just eombin_<tioll qf.the laws
-of war, with the liberty, the safets, the advantages, the commerce, and the other rights of neutral nations.
It is on this
principle that we shall Iav down the following rules :-i@-_,'- _ 11o Ilow _ir_t,
no act on the part of a nation, which falls within the
7._
i.....
_......y exe+]:eiseof her rights, and is done solely with a view to her
"V
be all.wed,
,
moneylent, own good, without partiality, without a design of favouring
_na every one power to the prejudice of another,--no
act of that kind,
kmdof
I say, can in general be considered as contrary to neutrality ;
thugs sold, nor does it become such, except on particular occasions, when
_,thont_
it cannot take place without injury to one of the parties, who
breach of
acutrahty, has then a particular right to oppose it. Thus, the beswger
has a right to prohibit access to the place besieged (see § 117
-r-"
in the sequel).
Except in cases of this nature, shall the quarrels of others deprive me of the free exercise of my rights in
the pursuit of measures which I judge advantageous to my
- _
people ? Therefore, when it is the custom of a nation, for the
purpose of employing and training her subjects, to permit
levies of troops in favour of a particular power to whom she
*_ _
thinks proper to intrust them,--the enemy of that power can' "_--_
not look upon such permissions as acts of hostihty, unless they
_%

are given with a view to the invasion of his territories, or the
[ 335 3 support of an odious and evidently unjust cause.
He eaunol_
even demand, as matter of right, that the like favour be
granted to hnn,--because
that natron may have reasons for
refu._ing him, which do not hold good with regard to his adversarv ; and it belongs to that nation alone to judge of _ hat

,

.
+'2_-_
-.

best suits her circumstances,/"The
Switzers, as we have already observed, grant levies%f troops to whom the 3- please:
and no power has hitherto thought fit to quarrel with them on
that head. It must, however, be owned, that, if those levies
were considerable, and constituted the principal strength of
my enemy, while, without any substantial reason being alleged, I wore absolutely refused all levies whatever,--I
should
have just cause to consider that nation as leagued with my
enemy ; and, in this case, the care of my own safety would
authorize me to treat her as such.
.//The ease is the same with respect to money which a nation

._ =
'_
.
"< .
"_-

,,_,ig_J_L_u_ects,
moneyouttoatmyinterest.
enem_y on
may have been accustomed lend
to lend
If that
the

___
, _,_

_*_ _

}._
!

=
_
_-_ k
'

il The

_

natron

-_ _ _

i

"t

is an instance

:--It

wa. dctcrmmed
by the Dutch, that, on
a vessel's entering
a neutral port, after
havlxl_ taken any of the enemies of her
• ""_should

,

following

D

be obliged
prl.oner_

to set those prisoners

,:,on

_ _ b

theZ',(
high seas, she

"12l

" " "<:"

<:_ _._ _

_

.a-

at liberty,

because

they _ere

then fallen

into the power of a nation
th<_t was in
neutrality
with the belligerent
parties.-The same rule had been observed
by
the United
England

Provzmces.
in the war between

Spain and
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Footing, and refuse it to me because they have not the same _n_ m.
con-ffdenc_ ih'_i_, thi_ ]s no breach of neutrality.
They lodge c.AP. E_:
t'heTr property where they think _t safest. If such preference
be not founded on good reasons, I may impute it to ill-will
Qgainst me, or to a predilection for my enemy.
Yet if I
should make it a pretence for declaring war, both the true
principles of the law of nations, and the genera] custom happily estabhshed in Europe, would join m condemnmg me.
While it appears that this nation lends out her money purely
for the <akt. of gaining an interest up(,n it, she is at liberty
to dispose of it according to her own discretion; and I have
no right to complain.
\
•
But if the loan were evidently granted for the purpose of
_/_
enabling an enemy to attack me, this would be co,furring in
_ _ _
4the walYagainst me.
,ct.z cv-,_,u>_
If the troops, above alluded to, were furnished to my enemy
/_/7>_J_
d
by like
the manner
state herself,
her own
expense,
or itthe
money
] __ _.P
"_¢-_/4_
in
lent byand
the atstate,
without
interest,
would
no /'_
longer be a doubtful question whether such assistance were.._ _y_A" fl'-O'_("
incompatible with neutrality.
//.vI)¢_
Further, it may be affirmed onthe same principles, that if _q _,_-_oJ.
nation trades in arms, timber for ship-buildinm vessels, and_ ",J.'_I f'_'_--Z,-,warlike stores,--I
cannot take it amiss that she sells such_ Y/_ _" _-z./,,
things to my enemy, provided she does not refuse to sell them \ o '_
I-(,_¢'_
to me also "at a reasonable price.
She carries on her trade /
f C-3 -_j. without any design to injure me ; and by continuing it in the]
same manner as if I were not engaged in war, she gives rag,,
no, just cause of complaint.
ff In what I have said above, it is supposed that my enemy _ 111:rraae
./goes himself to a neutral country to make his I;urehases. Let. or
neutral
natmns
wi'.b
us now discuss another case ,--t)tat of neutral nations resort- thosewhich
in q to _! enemy's country for eon_raereial pur]_oses, it is aroat _ar.
certain, that, as they have no part in my quarrel, they are
under no obligation to renounce their commerce for the sake
of avoiding to supply my enemy with the means of carrying [ 336 ]
on the war against me. _Shguld they affect to refuse selhng
me a single article, while at the same time they take pains to
conve_an abundant supply to my enemy, with an evident in%e-n_;n "_o_a_:(;ur him, such partial conduct would exclude
tt_6m fi-om the neutrality they enjoyed. But if they only cont]nu_ _)_.a._Zr_e;
t'ti@ do not therel_y dee'lare them_-against
my interest: they only exercise a right which
tt!ey areunder

no obligation of saerificmg

(15 9) It must be _ continuance
only
of such customary trMe.
See Itome on
Captures, 215--233:
De Ta_tet v T_yb_r. 4 Taunt. 238_ Bell v Re_d, I Maule
1: Sehv. 727. and an able speech of
Lord Eralune, 8th Marth,
ISOS, upon
the orders n Council, 10 Cobbett's Parl
56

to m2_'15°)

Deb 9,'t5. It hus even been holden that
a Bnt_sh-born
suhject, while d_m_cfled
m a neutral country, may legally trade
from that country w_th n state at war
w_th ttn_ country.
Belly. Re_d, 1 Maule
& Sel_vyn. 727.--C.
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On the other hand, whenever I am at war wim a nation,
cHAr.5_. both my safety and welfare prompt me to deprive her, as far
as possible, of every thing which may enable her to resist or
injure me. In this instance, the law of necessity exerts its full
force. If that law warrants me, on occasion, to seize what belongs to other people, will it not likewise warrant me to inter
cept every thing belonging to war, which neutral nations are
carrying to my enemy ? Even if I should, by taking such measures, render all those neutral nations my enemies, I had better
run that hazard, than suffer him who is actually at war with me
thus freely to receive supplies and collect additional strength
to oppose me. It is, therefore, very proper, and perfectly
- conformable to the law of nations (which disapproves of mul--_ _. "_ tiplying the causes of war),.........................
not to consider those seizures of
-, _
the goods of neutral nations as acts of ho_i]it_
"_-__"
When I have notified to them my declaration of war a_inst
"_
_- such or such a nation, if they will after_var_s _xppse tl}em"
_ selves to risk in supplying her witt_._bip.g_swhich serve to
carry on war, they will have no reason to complain 1"t"their
_
goods fall into my possession ; and I, on the other hand, do
not declare war against them for having attempted to convey
_' -'_ _ such goods. They suffer, indeed, by a war in which they have
_
no concern, but they suffer accidentally.
I do not oppose
"_
their right : I only exert my own ; and if our rights clash
--.
_
with and reciprocally injure each other, that circumstance is
•"x -_
the effect of inevitable necessity.
Such collisions daily happen in war. When, in pursuance of my rights, I exhaust a
country from which you derive your subsistence,--when
I be
siege a city with which you carried on a profitable trade, I
doubtless injure you; I subject you to losses and inconve"_
niences ; but it is without any design of hurting you. I only
"'"
make use of my rights, and consequently do you no in_ustic_"
"But that limits may be set to these ineonvefii_nce_, and tha_
_-" c
the commerce of neutral nations may subsist in as great a degree of freedom as is consistent with the laws of war, there
are certain rules to be observed, on which Europe seems to be
-- _"
generally agreed.
_.112. con. The first is, carefully to distinguish ordinary goods which
tr_ba.d
have no relation to war, from those that ar_ pecdl_a_y subgoods,
servient to it. Neutral nations should e,_joy _erfect liberty to
trade in the fornler : tl_ehelli_lerent powers cannot with an.y rea":
<
:

)
.
,,¢
4

~ "%
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_tse it, or p-fevent the importation of such goods into the
enemy's country : the care of their own safety, thenece_s_ty of
-'_
self-defence, does not authorize them to do it, since those things
_
will not render the enemy more formidable.
An attempt to
interrupt or put a stop to this trade would _be a violation
' '_ '_
of the rtghts of neutral natwns, afla.qrant znjur2l to them ;-_, ._
_
_
_)

_

__,

_ll_,_rty,
as we have above obaerx_h, t_.h_.th_on]y.reason
which can authorize any restraint on th_ir_'ad_aad_aax_tion
to the ports of the enemy. _England and the United Provinct_a
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having agreed, in the treaty of Whitehall, signed on the :2"2(1_Jf _,,.t_ H_.
August, 1689, to notify to all states not at war with ]:l'anee, ,Hxc. vu.
that they would attack every ship bound to or coming fl'om
,tny port of that kingdom, and that they beforehand
declared
every such ship to be a lawful prize,--Sweden
and Denmark,
from whom some ships had been taken, entered into a counter-treaty
on the 17th of March, 1693, for the purpose of
maintaining
their rights and procuring just satisfaction.
And
the two maritime powers, being convinced that the complaints
of the two crowns were well founded, did them justice.*
--_.
-tTomm0dities particularly
useful in war, and the importation
of which to an enemy is prohibited,
are called coT_traband
goods.
Such are arms, ammunition,
timber for shifl-buddi_ff,
_'v_y kind of naval stores, ]wrses,--and
even provisions, in certain junctures,
when we have hopes of reducing
the enemy
b_._f',_mine .]-_-ISg) .......
_/'-gfi-t,-in
order to hinder the transportation
of eoT_traband_ 11,%v_ae
/ goods to an enemy, are we only to stoo and seize them, oar-ther such
.¢_
, d
_
.
-_
goous
may
mg the value to the owner,--or
have we a right to confiscate be oonfism_them .9 Barely to stop those goods would in general prove tea.
an ineffectual mode, especially at sea, where there is no possibility of entirely cutting off all access to the enemy's harbours.
Recourse is therefore
had to the expedient of c._oijfist_matingall contraband
goods that we can seize on, m order that
_ar of-lSss may operate as a check on the avidity of gain,
and deter the merchants
of neutral countries fl'om supplying
the enemy with such commodities.
And, indeed, it is an object of such high importance
to a nation at war to prevent, as
far as possible, the enemy's being supplied with such articles
* See other instances
m Grottos de
Jure Belh et Pacls, lib. ixi. cap. i. _ 5,
not. 6.
t The Pensionary
De Wltt, in a letter of January
14, 1654, acknowledges
that it would be contrary to the law of
nations to prevent
neutrals from carrying corn to an enemy's country/
hut
be says that we may lawfully
prevent
them from supplying
the enemy with
eo_dage and other mater_al_ for the rigg*ng and equapment of sh_p_ of war.
In 1597, queen Ehzaboth
would not
allow the Poles and Dunes to furnish
Spare with prowslous,
much less with
arms. allegang that, "according
to the
rules of war_ it as lawful to reduce an
enemy even by famine, with the view
of obhgmg him to sue for peace."
The
United Prownces,
finding it necessary
to observe a greater
degree of clrcumspection,
did not prevent
neutral
notaons from carrying
on every kind of
vommerce
w_th Spain.
It ts true, in_-ed. thut_ whLle their
own subjects

sold both arms and pro_lsmns
u_ the
Spaniards, they could not with propriety have attempted
to forbid neutral
nations
to carry on a similar trade.
(Grottos,
_t_t. of the Disturbances
m
the Low Countries,
book w.)
Nevertheless, in 1646, the United Provinces
published
an edict prohibiting
their
own subjects in general, and even neutral nations, to carry either provismns
or any other merchandise
to Spare, because the Spamards,
"after
having,
under the appearance
of commerce, allured formgn vessels to their ports, dotamed them, and made use of them a¢
ships of war."
And for this reason,
the same edict declared that "the confederates, when blocking
up their enoroles' ports, would seize
upon
every
vessc: they saw steering
towards those
places"--IMd,
book xv. p. 572.--Ed.
A.I). 1797.
(153) What are contraband
goods_
see 1 Chitty's
Comml. L. 444---t49,
and Ch_tty's L. Nat. 119--128.--C.
44_
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,ooK m. _s will add to his strength
and render him more dangerous,
CHAP.wl that necessity
and the care of her own welfare and safety authorize her to take effectual methods for that purpose, and to
declare that all commodities
of that nature, de_tined for the
enemy, shall be considered
as lawfu] prize.
On this account
she notifies to the neutral states her declaration
of war.(§ 63 ;'
whereupon,
the ]_tter usually give orders to-their su-b-3ects tc
refrain from all contraband
commerce with the nations at war,
"dee]arlng, that if they are captured in carr):ing on su& tra-de,
tile sovereign will not protect
them.
This rule is the point
where the general
custom of Europe seems at pre_ent fixed,
after a number of variations,
as will appear from tile note of
Grotius, which we have just quoted, and particularly
from the
ordinances of the kings of France, in the years 1543 and 1584,
which only allow the French to seize contraband
goods, and
to keep them on paying the value.
The modern us-tge is certainly the most agreeable
to the mutual duties of nations, and
tile best calculated to reconcile their respective rights.
The
nation at war is highly interested
in depriving the enemy of
all foreign assistance ; and this circumstance
gives her a right
to consider all those, if not absolutely
as enemies, at least as
people that feel very little scruple to injure her, who carry to
her enemy the articles of which he stands in need for the support of' tlm war.
She, therefore,
punishes them b3, the confiscation of their goods.
Shouhl thei- sovereign undertake
to
protect them, such conduct would be tantamount
to his furnishing the enemy with those succours
himself :--a meaCure
. which were undoubtedly
inconsiste.nt _,!t}l neu._ty.alit_.-7--_r'fien
a nation, without any other motive than the prospect of gain,
is employed in strengthening
my enemy, and regardless
of the
irreparahle
evil which she may thereby entail upon me,* she
is certainly
not my friend, and gives me a right to consider
and treat iler as an assocmte of my enemy.
In order, therefore, to avmd perpetual
subjects of complaint and rupture, it
has, in perfect conformity
to sound principles,
been agreed
that the belligerent
powers may seize and confiscale all contrab-and goods which neutral persons shall attempt to carry to
their enemy, without any complaint
from {he sovereign of
those merchants;
as, on the other hand, the power at war
does not impute to the neutral
sovereigns these practices of
their subjects.
Care is even taken to settle every particular
of this kind in treaties of commerce and navieation.
_--"
u4.
We cannot prevent
the eonvesance
of cont_'_baad good%
5,,_ch,,g
w{thout searching neutral vessels tha_ _e :m_eefl_.at sea: we
I 839 ] have t],erefore a right to searoh them. Some powerful nations
_"In our time, the king of Spare prohlbaed
all Hamburgh
ships from entenng
his harbours,
because that city
had engaged
to furnish
the Algerines
444

with
military
stores;
and thus
he
obliged the Iiamburghers
to caned their
treaty
with the Barbarians.--Ed.
a..D,
1797.
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have indeed, at different
times, refused
to submit to this _o.K m
_earch.
"After the peace of Vervins, Queen Ehzabeth,
con- ,.n_v vn.
tinuing
the war against Spain, requested
1)ermk-s.m of the"eutral
king of France to cause all French ships bound for _paill to ,.h_p_.._l._4)
be searched, in order to discover whether they secretly carried any military stores to that country : but thi_ wa_ refn._ed,
ason injury to trade, and a favourable oecasmn for pdlage.
/A!t j3rese?zt_ a _Leu_ttrqLd_(i])_r_u_si_! to be scarc]_c.d, would from
that proceedil_,
alone be co)Memncd as a la,uf ul prize. (154)
"]_u't('_-a{:ol'-d
inconveniences,
oppression,
and every other
abuse, the manner of the search is settled
in the treanes of
navigation
and commerce.
It is the established
custom a_
present to give full credit to the cemficates,
bills of lading,
_C(produced
by the master of the ship, unless any fraud
appear
in them, or there be good reasons
for suspecting

it./If055)_we find
seize them

an enemy's effects on board a ne'atra] ship, we _ 115. _:_, /'
by the rights of war: (156) but we are naturally my'_pro-

/

per_y on
(154) A_ to t;,e rzuht of _s_tl_y and
eeareh_nq neutrctl d_q)_, see the celebrated letter of the Duke of Feweastle
to the Prussian
Secretary,
x. n 1752;
1 Collect, Jur_d. 13S, and l:Ialhday's
Life of Lord Mansfield,
Elements
of
General
Ihstorv,
col. m p 222. Marshall on Insurance.
book L ch 8, sect.
5 ; Garrels v. Kene_ngto_*, 8 Term Rep.
230; Lord Erekme's
Speech upon Order8 m council, 8 March,
1808. 10
Cobbctt's
Parl Deb 955, Baring upon
Orders m Council, p. 102. Clearly at
thin daythe right of search exists pr_et_cally as well as theoretically.
The right of search, and of the consequence
of resistance,
and of the pal_ors and documents
that ought to be
found on board the neutral
vessels, are
most clearly
estabhshed
by the best
modern decl_mns, see Ba_kerv. J_la,_'es,
9 East B_ep. 282, aml numerous
other
ease_, collected
m 1 Chitty's
Commere_l Law. 482----489;
Ch_tty's
L l_at.
190--199
The
international
law
upon the subject
will be found admL
rably _*ummed up by S_r Wm Scott. m
h_s Judgment
m the case of the Jlarm,
] Rob Rep 34-6, and 1 Edwards's Rep.
208, confirming
the authority
of Vattel, and on which he tlms concludes'
" I stand w_th confidence
upon all fair
principles of reason,--upon
the d_stmet
authority
of Vattel. and upon the mstatutes of other great marmme
countries,
as well as those of oar own country,
when I venture to lay _t down that, by
• o law of natmns, as now understood,

a dehberate
and continued
resistance
of search, nn the part of a neutral yessol, to a lawful cruiser, is followed by
the legal consequencc_
of eon_scatmn."
And see 1)_patch,
3 Rob /4ep 278;
El*abe, 4 Rob. Rep. 408. Penn_yboma,
1 Aeton's Rep 3"_, _Vaolt Juan llOl±ttsta, 5 Rob. Rep. 33 : .l[arla,
I t(ob
Rel*. 340: Mentor, I Edward. 2(;8, CathettnaEg,zabeth,
5Bob I{ep 232. See
the modern French
wew of the right
of Vlsltatmn
and
search,
Cours de
Drolts Pubhc, tom. _.p. 84
Paris: ,*. n.
1830.--C--lAnd
the Amer:can,
The
Eleanor.
2 Wheat. Rep. 345, Tt_e [:
,_tates v. Le_ ,feune Eu!ldme, 2 Mass. Ilep.
409 ; The Mar_annn Flora, 3 Mass. Rep.
116 ; Mule7 v. Shattuek, 3 Cram,h, 458.}
* Grottos, ub_ supra.
(155) As to papers and documents
that ought to be on board, see I Chitty's Commercml
La_,
487--489,
and
Chitty's L. Nat 196--199,
and authormes there collected.
The owner of the
neutral
vessel has no remedy for loss
of voyage,
or other injury occasmned
by the reasonable
exercise of the right
of search (o_fra note), but he may msure against the risk ; Barker v. Blake*,
9 East, 283 --C.--{See
Malty v. Shuttuck, 3 Crunch, 458.}
(156) Particular
states have relaxed
the rigour of this rule, and, by express
treaty, granted
_mmumty, by establishmg a maxim, "Eree sh_ps, free good_ ;"
see instances, 5 Rob. Rep. 52, 6 Rob.
Rop. 24, 41--358.--C.
2N
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_oo_ m. bound to pay the freight to the master of the vessel, who i._
CHAP._. no_ to suffer by such seizure.* (157)
looard aneuThe effects of neutrals, found in an enemy's ships, are to
_ralship. be restored to the owners, against whom there is no right of
_cu- confiscation
; but without any allowance for detainer, decay,
tral116.
property
_
_t -,_
on heardan _C.(IO_)
The loss sustained by the neutrals on this occa_
enemy's sion is an accident to which they exposed themselves by emsh_p.
barking their property in an enemy's ship ; and the captor_
in exercising the rights of war, is not responsible for the accidents which may thence result, any more than if his cannon
kills a neutral passenger who happens unfortunately to be on
board an enemy's vessel. (158)
_.]1_.Trade Hitherto we have considered the commerce of neutral na.
w_tha be- tions with the territories of the enemy in general. There is a
¢leged
(159)

town.

particular
case
All
commerce

Blockade.

_If'I

lay

right

siege

to

enemy
to

the

undertaking,
thus
involve
3_:0

]

to
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thing
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in which
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of_war
extend
with
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King

point

from
to

entering,
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without

and
may
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for
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to
or
he

I

treat
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a

as

an
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any
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my
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of an unsuccessful
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time

famine.t

In
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of
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long

on

th
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bloody war carried on by the United Provinces against Spair
* { See the rule as reeogmsed
by the
United States.
The _¥reide_ 9 Craneh_
110.}--"I
have obtained."
stud the ambassador
Boreel. m aletter
to the Grand
Pensmnary,
De Wltt, "the
abrogatmn
of that pretended
French law, that enemiss' property *nvolves *n confiscatlon the
property of frle_*ds; so that. ff henceforward
any effects belonging
to the
enemies of France be found m a free
Dutch vessel, those effect_ alone shall
be hable to confiscatmn;
and the vessel
shall be relea*ed, together with all the
other property on hoard
But I find it
impossible
t_) obtain the object of the
twenty-fourth
arUcte of my instructions,
which says, that the _mm_tt_ty of the yessel shall extettd to the ca_\qo, etet* if erieroles' property."
De Witt's Letters and
Negot_atmns,
vol. _. p S_ --Such
a law
as the latter would be more natural than
the former--Edit,
a. n. 1797.
(157)
{Schwartz v. The In_. Co. of
_h'orth America,
3 Wash.
C. C. Rep
ll7.}--But,
in these cases, the freight
to be pa_d _s not necessardy
to be measured by the terms of the charter-party,
44_

.

t" Plutarch,

1 Molloy, 1--1S,
and Twdl_ng Rust, 5
Rob. Rep. 82.--C.
(158) 1 Chxtty's
Commercml
Law,
440 ; Grottos.
b. ill. c. w. _ w.; ]_larshall on Insurance.
b L c. _lii. _ v. The
loss of voyage and damage may be msured against,
Barker v. Blakes, 9 East_
Rep. 283--C.
(159) As to violation
of blockade
m
general,
see the modern
decismns,
1
Chltty's
Commercial
Law, 449
and
460--492;
Chltty's
L. :Nat 129--144,
and 259 : and see, as to the dlstmctmn
between
a military
and commercial
blockade, and their effect. 1 Acton's Rep
128.
On a questmn
of wolatmn
of
blockade,
Sxr W. _eott sa_d, "Thr_o
things must be proved--lst,
the ex_stenee of an actual blockade;
2dly, the
knowledge of the party supposed to have
offended,
and 3dly, some act of violatton, e_thor by going in or coming
out
with a cargo laden after the commencement of blockade " In case of JBet_,
1 Rob Rep. 92, and Nancy, 1 Aeton's
l_ep. 59.--C.--_
Fitzslmmonsv.
TheNew,
port Ins. Go, 4 _aneh, 185.}
in Demetrio.
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for the recovery of their liberties, they would not sufft,r the _oo_m.
English to carry goods to Dunkirk, before which the ])uteh ,.nAPv,,.
fleet lay.*
J)k neutral nation.preserves, towards both the be.]ligerent _.as. t=
//.__o_ers,-ihe several relations which nature has instituted be- part,a_ore.
tween nations.
She ought to show herself ready to render tTal_
cc,,,t neuthem every office of humanity reciproe',ll.._- due from one nation tb--'_nothcr : she ought, in every tlung not directly relating to war, to give then, all the assistance in her power, and
of which they may stand in need. Such assistance, h,,wever,
must be given with impartiality;
that is to say, she must not
refuse any thing to one of the parties on account of h,s being
at war with the other (§ 104). But this is no reason why a
neutral state, under particular connections of friendshi 1, and
good neighbourhood with one of the belligerent powers, may
not, in every thing that is unconnected with war, grant him
all those preferences which are due to friends: much less
does she afford any grounds of exception to her conduct, if, in
commerce, for instance, she continues to allow him such indulgences as have been snpulated in her treaties with him. She
•
_t
ought, therefore, as far as the public welfare will
perml,
e ually t_low
the subjects of both parties to visit her tcrr tortes on business, and there to purchase prows,ons, horses,
and, in general, every thing they stand ill need of,--unless
she has, by a treaty of neutrality, promised to refuse to both
parties such articles as are used in war. Amidst all the wars
which disturb Europe, the Switzers preserve their territories
in a state of neutrality.
Every nation indiscriminately is allowed fl'ee access for the purchase of provisions, if the country has a surplus, and for that of horses, ammunition, and
arms.
An innocent passage is due to all nations with whom a state _ n9_,r PaR
is a-t-lJeace-{'l_ook'H. § 123); and this duty extends to troops sag,
troops
as well as to individuals • But it rests with .the sovereign of. through. a
the country to judge whether the passage be innocent ; and it neutral
is very difficult for that of an army to be entirely so._In the country.
late wars of Italy the territories of the republic of Venice and
those of the pope sustained very great damage by the passage
of armies, and often became the theatre of the war.
Since, therefore, the passage of troops, and especially that _ 120. Pa,.
of a whole army, is by no means a matter of indifference, he _g_ to be
who desires to march his troops through a neutral country, asked•
must apply.fgr t)_e sgvere_n's permission.
To .enter his terrTtory wn_out h,s consent, _s a wolatmn of his r,ghts of sovereignty and supreme dominion, by virtue of which, that country is not to be disposed of for any ase whatever, without
his express or tacit permission.
Now, a tacit permission for [ 841 ]
the entrance of a body of troops is not to be presumed, since
• Grotius, ubi supra.
147
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may be productive of the most serious conse.

qucnces.

1°1.It
If the neutral sovereign has good reasons fsr refusing a
m_yb_r_- passage, he is not obliged to grant it,--the passage in tha_
fuso,lfor case being no longer innocent..
good rea1.
In all doubtful eases we must
submit to the judgment of_
gOnS,
L_2. In the proprietor respecting the innocence of the u,_ewe desire
whatc_e _t to make of things belonging to another (Book II. §§ 128, 130),
may be
and must acquiesce in his refusal, even though we think it
tor_'_d, unjust.
If the refusal be evidently unjust,_if
the use, and,
in the case now before us, the passage be unquestionably innocent,--a nation may do herself justice, and take by force
what i._unjustly deified to her. But we have already observed,
that it is very difficult for the passage of an army to be absoluteh" innocent, and much more so for the innocence to ba
very e_-ident. So various are the evils it may occasion, amt
the dangers that may attend it,--so complicated are they in
their nature, and so numerous are the circumstances with
which they are connected,_that,
to foresee and provide for
every thing, is next to impossible.
Besides, self-interest has
so powerful an influence on the judgments of men, that if he
who requires the passage is to be the judge of its innocence,
he will admit none of the reasons brought against it; and
thus a door is opened to continual quarrels and hostilities.
The tranquillitv, therefore, and the common safety of nations
require that each should be mistress of her own territory, and
at liberty to refuse every foreign army a:n entrance, when sh_
has not departed from her natural liberties in that respect, b_._
treaties.
:From this rule, however, let us except those very
uncommon cases which admit of the most evident demonstration that the passage required is wholly unattended with inconvenience or danger. If, on such an occasion, a passage be
forced, he who forces it will not be so much blamed as the nation that has indiscreetly subjected herself to this violer_ee.
Another case, which carries its own exception on the very
face of it, and admits not of the smallest doubt, js .tb_.t.of extreme nc_c.cssity. Urgent and absoluSe n.ec._._i_._.ca&_
alL_
the rights of property-(Book II. §§ 119, 128) : and if the ploprietor be not under the same pressure of necessity as you, it
is allowable for you, even against his will, to make use of what
."belongs to him. When, therefore, an army find themselve_
" exposed to imminent destruction, or unable to return to their
own country, unless they pass through neutral territories, they
have a right to pass in spite of the sovereign, and to force
their way, sword in hand. But they ought first to request a
passage, to offer securities, and pay for whatever damages they
° may occasion/ Such was the mode pursued by the Greeks on
their return "from Asia, under the conduct of Agesilaus.*
•
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Extreme
necessity
may even authorize
the temporary
seizm'e
.ooK m.
[,)f a neutral
town, and the putting
a garrison
therein,
_lth a c..P.v..
, :Jew to cover ourselves
from the enemy,
o1' to prevent
the exe,cation
of his designs
against
that town, when the sovereign
is

'lot able to defend it. But when the danger is over, _e mus_
nmediately restore the place, and pay all the charges_ in•onvenienees, and damages, which we have occasioned by
'i_ing it.
_When the passage is not of absolute necessity, the bare_ 123. The
roger which attends the admission of a powerful army into tearof dan,
ar territory, may authorize us to refu,_e them permission to _or,,tho
rlzes
& re
nter.
We may have reason to apprehend that they will be rural
- erupted to take possession of the country, or at least to act
masters while they are in it, and to live at discretion, Let
not be said, with Grotius,* that he who requires the passage
not to be deprived of his right on account of our unjust
.rs. .3..4amhaj_eJ_ar_ founded on good reasons, gives u_ a
-ht to avoid whatever may reahze it; and the conduct of
_tions'a'ffords J_ut'too just grounds for the fear in question.
sides, the right of passage is not a pe_:feet right, unless in
case of urgent necessity, or when we have the most perfect
_vidence that the passage is innocent.
But, in the preceding section, I suppose1 it impracticable to _ 124.or a
obtain sufficient security which shall leave us no cause to ap-+,,,a,,l of
prehend any hostile attempts or violent proceedings on the ..... : _apart of those who ask permission to pass. If any such secu-cunty.
rity can be obtained, (and the safest one is, to allo_ tt_em to
pass onlxin small bodies, and upon delivering up then- arms,
as has been sometimes required,'_) the reason arising from fe:tr
no longer exists. :But those who wish to pass should consent
to give every reasonable security required of them, and consequently submit to pass by divisions and deliver up their arms,
if the passage be denied them on any other terms..The choice
of the security they are to give does not rest with them. Hostages, or a bo-n_d:,
@biffd_dKen prove very slender securities. Of
what advantage will it be to me to hold hostages fi'om one
who will render himself master over me ? And as to a bond,
it is _f very little avail against a prince of much superior
power. ,
But, _ it always incumbent on us to give every security a _ 125.wh_
nation may require, when we wish to pass through her terri- ther_l_3_tories ?_In. the_first place, we are to make a distinction be- ne_os,aryt¢
give every
tween the different reasons that may exist for our passing k,.d ofs_
thr-6-ugh-t_he country ; and we are next to consider the man- eumy rene_so-W_th_p..Lo_le whose permission we ask. If the passage qu_rod.
be ho_ e-_entially necessary, and can be obtained only on suspicious or disagreeable conditions, we must relinquisl_ all idea
• Boot ii. chap. ii. _ 13, note 5.
By the Eletms_ and the maciont inhabitants of Cologne.
_7
2z_

See Orotius, ibid.
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,ooKm. ofit,as inthecaseofa refusal(§
122). But,ifnecessity
au
c.AP.
v..thorizes
me to pass,theconditions
on whichthe passagewill
begrantedmay be accepted
or rejected,
according
totheman.
nersofthepeopleI am treating
with SupposeI am tocros_
[ 343 ] tile country of a barbarous, savage, and perfidious nation,-shall I leave myself at their discretion, by giving up my arms
and causing my troops to march in divisions ? No one, I presume, will condemn me to take so dangerous a step. Since
necessity authorizes me to pass, a kind of new necessity arises
for my passing in such a posture as will secure me from any
ambuscade or violence. I will offer every security that can
be given without foolishly exposing myself; and if the offer is
rejected, I must be gu_ided by necess!t_._denee,--and.
let me add, by the _n-ost scrupulot_s moueratmn, ]"fi"order t_:
avoid exceeding the bounds of that right which I derive froL-_
necessity ....
126. _If the'ff_utrat state grants or refuses a passage to one of the
qualityto beparties at war, she ought, in like manner, to grant or refuse
ebserved
affords her
wards bothto- it to the other, unless a change of circumstances
partiesas to substantial reasons for acting otherwise.
Without such reathe passage, sons, to grant to one party what she refuses to the other, would
be a partial distinction, and a departure from the line of strict
neutrality¢ _
10r. No 5Vhen ]' have no reason to refuse a passage, the party against
¢omplamt _'hbm it is granted has no right to complain of my conduct,
he,
against much less to make it the ground of a hogfile attack upon me,
a neutral
statefor
since I have done no more than what the law of nations engrantmga
joins (§ 119). l_'either has he any right to require that I
passage, should deny the passage ; for he must not pretend to hinder
me from doing what I think agreeable to my duty. And even
on those occasions when I might with justice refuse permission
to pass, I am at liberty to abstain from the exertion of my
right.
But especially when I should be obliged to support
my refusal by the sword, who will take upon him to complain
of my having permitted the war to be carried into his country,
rather than draw it on myself? No sovereign can require that
I should take up arms in his favour, unless obliged to it by
treaty.
But nations, more attentive to their own interests
than to the observance of strict justice, are often very loud on
this pretended subject of complaint.
In war, especially, they
stick at no measures ; and if by their threats they can induce
a neighbouring state to refuse a passage to their enemy, the
generality of their rulers consider this conduct only as a stroke
of good policy.
128.
firm
• _ate
mayThis --.A.powerful state will despise these unjust menaces:
T_,_use
,t
and unshaken in what she thinks due to justice and to her own
_n,m, fear reputation, she will not suffer herself to be diverted by the fear
of the re- of a groundless resentment : she will not even bear the menace.
-_en_ment of
•
"
"
rider
xhe opposite:But a weak natron, unable to support her rxghts, will he u
earty;
a necessity of consulting her own safety; and this important
4_
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c_)ncern will authorize
her to refuse a passage, which w(,uld BOOK
m.
expose her to dangers too powerful for her to refuel,
cnA_-__L_.w__L_
_nother
fear may also warrant
her in refusing a passage. _ 120. And
:_aamely, that of involving
her country in the disorders
and lest her
calamities
of war.
For, even if the party., against whom ashouldc°untrYbe.
passage is requested,
should observe such moderation
as not (.om_the
to employ menaces for the purpose o¢intimidating
the neutral theatre of
nation into a refusal, he will hardly fidl to demand a passage war.
for himself also: he will march to meet his enemy;
and thus [ 344 ]
the neutral country will become the theatre of war.
The infinite evils of such a situation are an unexceptionable
reason
for refusing the passage.
In all these cases, he who attempts
to force a passage, does an injury to the neutral
nation, and
gives her m2st just cause to unite her arms with those of his
adversary//The
Switzers, in their alliances with France, have
promised not to grant a passage to her enemies.
They ever
refuse it to all sovereigns at war, in order to secure their frontiers from that calamity;
and they take care that their territory shall be respected.
But they grant a passage to recruits,
who march in small bodies, and without arms.
Thegrant
of permission to pass includes a grant of every _ 130. What
_hing whicl_ is naturally connected with the passage of troops, ;_ included
and .........
without wMc_ the •passage would be impracticable
; such t_
the g_nt
ot passage.
asthe libert_ of carrying with them whatever may be necessar 5 for an army,_that
of exercising
military discipline on
the sold_drs and officers, and of purchasing,
at a fair price,
every thing the army may want, unless, through fear of scarcity, a particular
exception has been made, to oblige them to
carry with them their own provisions_I:Ie who grants the passage is bouffd to render it safe, as far _ L_I Safe
as depends on him.
Good faith requires
this; and to aet ty of the
otherwise would be ensnaring those to whom the passage
is passage.
granted.
.For th_s reason_ and because foreigners
can do nothing in _ 1._e. No
terrlt()ry against the will of the sovereign, it is unlawful to hostility to
att_]_fi_e'__y_
_ _#utra] country, or to commit in it any _ commttot_aer'_e_iiity.'.
The Dutch East-Indm
fleet having put tr_ _c°o::en"
__l_orWay,
in 1666, to avoid the English, the try. (!0o(
British admiral had the temerity to attack them there.
But _ z/ ,_r_,_n z'
the governor of Bergen fired on the assailants ; and the court/_
..... _, :_G (_: _
of Denmark complained, though perhaps too faintly,
tempt so injurious to her rights and dignity.* (160)

./

• The author of the "Present
State
of Denmark," written in Enghsh,
protends that the Danes had engaged to
deliver up the Dutch fleet, but that some
saasonable
p_esents, made to the court
-..of Copenhagen, saved iL Chap. x.
(]60) At present,
by the general
law of natim_
the whole spa_e of the

of an at_
_ _ (_ :
z ¢. a,1
9_ :::._ _ _( ..... 4 A,

sea, within cannon-shot
of the coast, is _/_'
considered as making a part of the territory; and, for that reason, a vessel f)_
taken under the cannon of a neutral
fortress_ is not a lawful prize.
An_e_
book L chap xxiii, s. 289, p. 129. Marten's L. N. b. vlik chap. vi. s. 6; and
_ee 1 MoIloy, b. i. chap. ill- s. 7 ; and
i

]

&i
° .--_')_(-_-_
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To conduct prlsoners, to convey spoil to a place of safety,
¢nAr-_v:--Larc-acts of war, consequently
not to be done in a neutral countxy ; and whoever should permit them, would _depart_'_m
the
llne of neutrality,
by favouring one of the parties.
:But I here
speak of prisoners and spoil not yet perfectly ill the enemy's
power, and whose capture is, as it were. not yet fully completed.
A flying party, for instance, cannot make use of a
neighbouring
and neutral country as a place of deI_osit to secure their prisoners
and spoil.
To permit this, would be
giving countenance
and support
to their hostilities.
When
the capture
is completed,
and the booty absolutely
in the
enemy's
power, no inquiry is made how he came by such
effects, and he may dispose of them in a neutral country.
A
privateer carries his prize into a neutral port, and there freely
[ 345 -[ sells it; but he cannot land his prisoners there, for the pur
pose of keeping them in confinement,
because the detentio]:
and custody of prisoners of war is a continuation
of hostilities.
133. _euOn the other hand, :t is certain that, if my neighbour a5
tral country
fords a retreat
to my enemies, when defeated and too much
to affordweakened
to escape me, and allows them time to recover, and
anot
retreat
to
tro,,ps,that watch a favourable opportunity
of making a second attack on
they may my territories,
this conduct, so prejudicial
to my safety aml
againeneattack interests, would be incompatible
with neutrality.
If, therefore,
_heLr
mies.
my enemies, on suffering a discomfiture,
retreat into his country, although charity will not allow him to refuse them perm:ssign to pass in security, he is bound to make them continue
their march beyond his frontiers as soon as possible, and not
suffer them to remain in his territories
on the watch for a convenient opportunity
to attack me anew; otherwise
he gives
me a right to enter his country in pursuit of them. Such treatment is often experienced
by natmns that are unable to command respect.
Their territories
soon become the theatre of
war; armies march, encamp, and fight in it, as in a country
opezl to all comers.
13_. Con- _Troops to whom a passage is granted arc not to occasion
auet to be (he least damage in the country ; they are to keep to the pub_hservedbY.l!c roads, and not enter the possessions of private persons,_
I
c
" ,
[,_
'

.-

'

ehap.i.s. 16. _ The Ann, 1 Gall. Rep. 62. }
And Professor
Marten
observes, that
when two vessels, the enemies of each

allowed to originate
on neutral ground,
and explains
and elucidates
what proparatory
acts of warfare there
ought,

other, meet m a neutral port, or where
one pursue_ the other into such port, not
only must they refraan from all hostthties while they remain there, hut should
one set sail, the other must not sail 1__
less than twenty-four hours after.
Marten's L. Nat. b. viii. c. vi. s. 6. Sir W.
Scott, in the Twee Gebroedcrs, 3 Rob.
Rep. 162--336;
and the Anna, 5 Rob.
Rep. 373, observes, that no proximate
acts of wax are in any manner to be
452

or ought not, to be tolerated;
and see
1 Chitty's
Com. L. 441 to 444.
So
we have seen that even a sentence
of condem[ataon
of ship or goods as
prize e_on:t
legally take place in
neutral country.
Ants, and Flad Oyen,
1 Rob. Rep. 115 : 8 T. R. 270 ; Ateheson's Rep. 8, note 9, and see Haveloeb v. l:oekweod,
Atcheson's
Rap. 33_
43.--C
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t¢ observe the most exact discipline, and punctually pay for _oo_ m.
everything ylth which the inhabitants supply them. And if c,AP.v_L.
the hcentiousness of tile soldiers, or the necessity of certain tro,,p__)a_s.
....
mg through
oDeratmns " .as encampmg or retrenching,
.
._ . has caused any
* aneutra_
damage: their commander or their sovereign _s bound to make counLry
reparanon.
All this requires no proof. What right have an
_fily to injure a country, when the most they could require
was an innocent passage through it ?
There can be no reason why the neutral state should not
stipulate for a sum ofm_mcy, as an indenmifieation for (.eltain
damages which it would he dJffieult to estimate, and for the
inconveniences naturally resulting from tile passage of an
army. But it would be scandalous to sell the very grant of
pa_'t,,e,_nav
even unjust, if the passage be attended with
no damage, since, in that ease, the permission is due. As to
the rest, the sovereign of the country is to take care that tile
compensation be paid to the parties who have suffered tile
damage; for no right authorizes him to reserve for his own
use what is given for their indcmnificatmn.
It is, indeed, too
often the case, that the weak sustain the loss, and the powerful receive the compensation.
_Finally, as we are not bound to grant even an innocent _ 135. A
passage, except for just causes, we may" refuse it to him who bev,_,ag¢m_
refused
requires it for a war that is evidently unjust,_as, for instance, t.r a w_r
to invade a country without any reason, or even colom'able e_dently
pretex}. Thus Juhus Cmsar denied a passage to the ttelvetii, u,,just.
who were quitting their country in order to conquer a better.
I conceive, indeed, that policy had a greater share in his refusal than the love of justice ; but, in short, justice authorized
him on that occasion to obey the dietates of prudence.
A
sovereign who is in a condition to refuse without fear, should
doubtless refuse in the case we now speak of. But if it would
be dangerous for him to give a refusal, he is not obliged to [ 346 ]
draw down the impending evil on his own head for the sake of
averting it fl'om that of his neighbour : nay, rashly to hazard
the quiet and welfare of his people, would be a very great
bre_ch of his duty.
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la6. GeWHAT we have hitherto said, concerns the right of making
neral prm- war :---let us now proceed to those rights which are to be rec,plesof the spected during the war itself, and to the rules which nations
r_ght._
egainst an should reciprocally
observe, even when deciding their differenemym a ences by arms.
Let us begin by laying down the rights of a
just war. nation engaged in a just war: let us see what she is allowed
to do to her enemy.
The whole is to be deduced from one
single principle,
from the object of a just war: for, when
the end is lawful, he who has a right to pursue that end has,
of course, a right to employ all the means which are necessary
for its attainment.
The end of a just war is to avenge orTrevent in]ur_u (§ 28)--th-_is-t-o-say,t5
o'T)tal/_jii_tlce by force,
when not obtainable by any other method,--to
compel an unjust adversary to repair an injury already done, or give us
securities against any wrong with which we are threatened
by
him.
As soon, t_herefore_ as we have declared wa_r we have
a ri_ht"_"(Io
again-st c]ae enem_ w_teVe_1(.we find _y
for the attainment
of that end_--for
the purpose of bringing him to reason, and obtaining justice and security flora
him.
.37. Dif-_The
lawfulness of the end does not give us a real right to
ferencebe:_ any thing further than barely the means necessary for the att,_on
tainment of that end.
Whatever we do beyond that, is reprowe hawwhat
a
right to do bated by the law of nature, is faulty, and condemnable
at the
and_hat _s tribunal of conscie.nce.
Hence it is that the right to such or
barelyal- such acts of hostility varies according to circumstances.
What
lowedto be is just and perfectly innocent in war, in one particular
situadone w_th tion, is not always so on other occasions.
Right goes hand
lmpumty
botwCe_ in hand with necessity and the exigency of the case, but never
enemies, exceeds them.
But as it is very difficult always to form a precise judgment
of what the present case requires, and as, moreover, it belongs
to each nation to judge of what her own particular situation
authorizes her to do (Prelim. § 16)--it becomes absolutely
necessary that nations should reciprocally conform to genera]
[ 347 ] rules on this subject
AccorJingly,
whenever it is certain
and evident that such a measure, such an act of hostility, is
necessary,
in general, for overpowering the enemy's resist(161) See_ in general, the
Wax ; (_rotaus_ oh. vi. _ and
454

Rights of
1 Chltty's

Commereml Law, 377 to 437 ; and Chit.
ty's Law of _'ataons_ par t_k_C.
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ance, and attaining the end of a lawful war,--that measure, ,o_Km.
thus viewed in a general light, m, by tile law of nations, c,Ax..VnL
deemed lawful in war, and consistent with propriety, although
he who unnecessarily adopts it, when he might attain his end
by gentler methods, is not innocent before God and his own
con_cmnce. In this lies the difference between what is just,
equitable, irreprehensible in war, and what is only allowed
between nations, and suffered to pass with impunity.
Tile
sovereign who would preserve a pure conscience, and punctually discharge the duties of humanity, ought never to lose
sight of what we already have more than once observed,-that___r_ht
to make war on his fel]o_s-men,
except in cases of necessity,-_mid asa remedy, ever disagree_ho_gh_'6fte_fi"n_cessary, against obstinate injustice or
violence. If his mind is duly impressed with this great truth,
he will never extend the application of the remedy beyond its
due limits, and will be very careful not to render Jt more
harsh in its operation, and more fatal to mankind, than is
._u.isite for his own security and the defence of his rights.
ince the object of a just war is to repress mju._tice _md _ 13s. _:lae
z/violence, and forcibly to compel him who is deaf to the _oice r_ghtto
of justice, we have a right to put in practice, agmnst the enemy
weaken by
an
enemy, every measure that is necessary in order to _eaken everyjustitihim, and disable him from resisting us and supporting hi_ar_l_meinjustice; and we may choose such methods as are the most thod.
efficacious and best cu!culated to attain the end in view, provided they be not of an odmus kind, nor unjustifiable in themselyes, and prohibited by the law of naturej -_
i_ho
_taeks me unjustly, gi_s me an undoubted _ 139. Tlal
/_i"g_ tO repel his violence; and he who takes up arms to r_¢atover
./ oppose me when I demand only my right, becomes himself the e_emy'_
the real aggressor by his unjust resistance: he is the first verb°n"
author of the violence, and obhges me to employ tbrcible
means in order to secure myself against the wrong which he
intends to do me either in my person or my property.._f.the
forcible means I emp_gy produce such effect as even to take
_a_one
must bear the wl,he blame of that
ml_l'_tiii_e: for, if I were obliged to submit to the wrong
"_a_g?_t]aan hurt him, good men would soon become the prey
of the wicked. Such is the origin of the right to kill our
enemies in a just war. When we find gentler methods insuf_-ei_n_t0_'ebnquer their resistance and bring them to terms,
we have a right to put them to death. Under the name of
enemies, as we have already shown, are to be comprehended,
not only the first author of the war, but likewise all those who
_oha him, and who fight in support of his cause.../J
--'_ But the very manner in which the right to kill" our enemies _ 140.
/" is proved, points out the limits of that right. On an enemy's L,mztm.f
tins.,'i#at.
_and
l_affin_down his arms, we cannot w_'_-h-_iustlce "
ta_ke away-y-y-y-y-y-y-y-y-_iS-h_e:--titus, in a battle, quarter -'i's to be.:given
455
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to tho_,_ who lay down their arms ; and, in a siege, a garrison
offering to capitulate are never to be refused their lives.
The
humanity with which most nations in Europe carry on their
wars at present cannot be too much commended.
Ii, sometimes, in the heat of action, the soldmr refuses to give quarter,
it is always contrary to the inclination of the officers, who
eagerly interpose
to save the lives of such enemies as have
laid down their arms.*

1_1. A/

There is, however', one case in which we may refuse to
the life of an (,_Jemy wh(_ surrenders,
or to allow a_y
ea*e.,n
capitulation
to a town reduced to the last extremity.
It is.
_h_eh
when that enemy has been guilty_ of some enormous br'eac_" "
ter
ma:_quarbe
t_fu_e,l.
9_f the law of nations_ and particularly
when he has violated
'
the -la_'s of war.
This refusal of quarter is no natural co-nsequence of the war, but a punishment
for his crime,--a
punishment which the injured party has a right to inflict.
But,
in order that it be justly inflicted,oit
must fall on the guilty.
When we are at war with a savage nation, who observe no
rules, and never give quarter, we may punish them in the
persons of any of their people whom we take, (these belonging
to the number of the guilty,) and endeavour, by this rigorous
proceeding,
to force them to respect the laws of humanity.
:But, wherever severity is not absolutel_
necessary,
clemen.c_
beco_s _ a duty.
Corinth was utterly destroyed _ for having
violated the law of nations in the person of the Roman ambassadors.
That severity, however, was reprobated
by Cicero
and other great men.
He who has even the most just cause
to punish a sovereign with _hom he is in enmity, will ever
incur the reproach of cruelty, if he causes tim punishment to
fall on his innocent
subjects.
There are other methods of
chastising the sovereign,--such
as depriving
him of some of
his rights, taking from him towns and prownces.
The evil
which thence results to the nation at large, is the consequence
of that participation
which cannot rossibly he avoided by
thg_e who unite in political society.
142 1_,. /'This
leads us to speak of a kind of retaliation
sometimes
_r_sal_
"practised in war, under the name of reprisals.
If the hostile
,'ts2_
general has, without any just reason, caused some prisoners
to be hanged, we hang an equal number of his people, and of
the same rank,--notif)-ing
to him that we will continue thus
part,cular

_ire

• From several passages of Orotm_'s
History
of the Disturbances
m the
Low Countries, it appears that the war
between
the Dutch and Spaniards was
carried on with unrelenting
cruelty at
sea, although the parties had agreed to
observe the usual rules of moderation
an land.
Intelligence
being received
by th_ confederate
states, that the Spanlards had, by the adwee of Spmola,
embarked at Lisbon a body of troops
4_

destined for Flanders,
they despatched
a squadron
to walt for them m the
strait
of Calais, with orders to drown
without mercy every soldier
that was
taken;
and the order was punctually
executed.--Book
xlv. p. 550._Edlt.
a..la.
1797
(162) As to reprisals
and letters of
marque
in general,
see ante t b. 1L ¢h
xwh. _ 334.---C.
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laws of war.
It is a dreadful
extremity

IN

WAR.

2_

him to observe the r¢oz m.
thus to condemn a chAP vm.

prisoner
to atone, by a miserable
dea[h, for his general's
crime:
and if we had previously promised
to spare the hfe
of that prisoner, we cannot, without inylstice, make him the [ 349 ]
subject of our reprisals.*
Nevertheless,
as a prince, or his
general, has a right to sacrifice his enemy's
lives to his own
safety and that of his men,--it
appears, that, if he has to do
with an inhuman enemy, who frequently
commits such enormities, he i_ authorized to refu_e quarter to some of the prisoners tie takes, and to treat them as his people ]laVe been
"_reated._*'But
Scipio's generosity
is rather to be imitated:
--that
great man, having reduced some Spanish princes, %*,tlO
,
had revolted against the Romans, declared to them that. on a -_-¢w-_-_ . _ ._
breach of their faith, he would not call the innocent hostages
--_----_-_L
to an account, but themselves:
and that be would not avenge /
it on an unarmed
enemy, but on those who shouht be found
in arms.2
Alexander
the Great, having cause of complaint
against Darius for some malpractices,
sent him word, that if
he continued to make war in such a manner, he would proceed
to every extremity
against him, and give him no quarter.._ It
is thus an enemy who violates the laws of war is to be checked,
and not by causing the penalty due to his crime to fall on
ent v_ctims.
w could it be conceived, in an enlightened
age, that it is _ 14._.w'_elawful to punish with death a governor who has defended his ther a,,otown to the last exrrmmtv,
or who, in a weak place, has had town
vernore&n
of a
the courage to hold out against a royal army ? In the last be pumshvd
century, tins norton still prevailed ; it was looked upon as one with death
of the laws of war, and is not, even at present, totally cxidodcd, for ,_ ohWhat an idea ! to punish a brave man for having perlormea
"
. fen
stmate dohls duty!
Very different were the principles
of Alexander rce.
.
the Great, when he gave orders for sparing some 3Iilesians, U_ _'_#_'
7
o_ account of ttteiv courage and fidelity.[I
"As Phvton was9 ,v- -'x z¢
led to execution, by order of Dionysius
the tyrant, for having ,._ _ , ,. .....
obstinate]y
defended the town of Rhegium, of which he was ,._, t._.,t.¢l_-_
_.
governor, he cried out, that he was unjustly condemned
to die Z,_
for having refused to betray the town, arid that heaven would ' ,_._t-_
,_ ._
* In the French,
we here find (apparently
very much out of place) a w_rbatlm repeUtlon of the long note wh*th
has already
appeared
in page 286.-_dlt. A.n 1797.

prisoner, in case of wctory declaring on
thelrs_de
He spared Adelmantu_alone,
who had opposed that infamous resolunch.
Xenoph Itlst. Grmc. lib. n. cap.
L--Edit.
a D. 1797.

"_ Lye-under,
hawng
captured
the
Athenmn
fleet, put the prisoners
to
death, on account
of various
cruel*lea
practised
by the Athenians during
_he
COUrse of the war, but principally
on
account
of the barbarvu_
resolutmn
whmh they were known t_, have adoptad, of euttang off the right hand of every
58
2 0

++zNeque ac In obsldes mnoxm% sed
in lpsos, si defeccrmt,
szewturum;
nee
ab lnerm U seal ab axmato hoste, pcena._
expetlturum.--T*t.
Llv. rib. XX*nL
_ Quint. Curt. lib. iv. cap. L and it.
II Arnan. do Expcd. Alexand.
lib. i
cap. xx.
45?
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_OOKm. soon avenge his death."
Diodorus Siculus term_ this :' an
CHIP.Vll|. unjust punishment.
"
"* It is vain to object, that an obstinate
defence, especially in a weak place, against a royal army, only
causes a fruitless effusion of blood.
Such a defence may save
the state, by delaying the enemy some days longer;
and, hesides, courage supplies the defects of the fortifications.t
The
[ 350 "] chevalier Bayard
having thrown himself into Mezieres, defended it with his usual lutrepidlty,_:
and proved that a brave
,
man is sometimes
capable of saving a place which another
would not think tenable.
The history of the famous siege of
;',._},Ialta is another instance
how far men of spirit may defend
_._ " themselves,
when thoroughly
determined.
How many places
/.
have surrendered,
which might still have arrested the enemy's
progress for a considerable
ume, obliged him to consume his
f'

,

_,_
.\

strength
and waste the remainder
of the campaign, and even
finall_ sa_ ed themselves, by a better-supported
and more vigor. "
\ous c]efence!
In the last war, whilst the strongest
places
I, ' x _n
the Netherlands
opened their gates in a few days, the va[iiant
general Leutrum was seen to defend Coni against the
_,,_et.
]atmost efforts of two powerful arlnies,--to
hold out, in so in
/different a post, forty days from the opening of the trenches,
/--and,
finally, to save the town, and, together with it, all
•,
(../Piemont.
If it be urged, that, by threatening
a commandant
[ with death, you may shorten a bl.ody siege, spare your troops,
land make a valuable saving of time,--my
answer is, that a
•
_
]brave man will despise your menace, or, incensed by such ig" • _ '/nominious
treatment,
will sell his life as dearly as he can,will bury himself under the ruins of his fort' and make you
pay for your injustice.
But, whatever
advantage you might
promise yourself
from an unlawful procee,ling,
that will not
warrant you in the use of it.
The menace of an unjust punishment is unjust in itself: it is an insult and an injury.
But,
above all, it would be horrible and barbarous to put it in execution ; and, if you allow that the threatened
consequences
must
not be realized, the threat is vain and ridiculous. J_._ustt_and
•Ltb.
xlv. cap. cxiil., quoted by Grotius, lib m cap ii. _ xvi. n.v.
J" The false maxim which formerly
prevailed
on this subject, is noticed m
the relation of the battle of Mussel-

ill-fortified
place against a royal army.
and when, refusing to accept of reasom
able conditmns
offered to them, they
undertake
to arrest the progress of a
power which they are unable to resist.'

burgh (De Thou, vol. i. p. 287).
"The
general (the duke of Somerset), the regent of England, wsm on this occasion
much admired
for his clemency, which
induced him to spare the lives of the
besieged
(the garrison
of a castle in
Scotland,) notwithstanding
that ancient
maxim in war, which declares
that a
weak garrison forfeit all claim to mercy
on the part of the conqueror,
when,
with more courage than prudence,
they
obstinately
persevere
in defending
an
4$8

--Pursuant
to that maxim, C_esar answered
the Aduatlcl
that
he would
spare their
town, ff theDr surrendered
before the battering-ram
touched their
walls ; and the duke of Alva strongly
blamed
prosper
Colonna
for having
granted
terms
of capitulation
to the
garrison
of a castle, who had refused
to treat of a surrender until the canned
hadbeen employed against them.--Ee, it,
I. ]). 1797.
_ See his life.
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honourable means may be employed to dissuade a governor Boo_m.
ffffm_eTd_y"per_vering
to the last extremity ; and such craP. v,_
is-fh_--!_r_d_nt practice of-all prudent and humane generals.
-Kf-h_pr-_)per s_a-_g6
of the business, they summon a governor to
surrender ; they offer him honourable and advantageous terms
of capitulation,--aeeompanied
by a tin'eat, that, if he delays
too long, he will only be admitted to surrender as a prisoner
of war, and at discretion.
If he persists, and is at length [ 851 ]
forced to surrender at discretion,--they
may then treat both
himself and his troops with all the severity of the law of war.
But t!_ law can never extend so far as to give a right to take
away the life of an enemy who lays down his arms (§ 140),
u'Tn'[esgh'e has been guilty of some crime against tile con_l_e,:or'7_ 141).
"]_es_stance carried to extremity does not become punishable
in a subaltern, except on those occasions only when it is evidently frmtless.
It is then obstinacy, and not firmness or
valour :_true valour has always a reasonable object in view.
Let us, for, instance, suppose that a state has entirely submitted to the conqueror's arms, exeepff one single fortress,_
that no succour is to be expected from witbout,_no neighbour,
no ally, concerns himself about saving the remainder of that
conquered state :_on such an oceasmn, the governor is to be
made acquainted with the situation of affairs, and summoned
to surrender; and he may be threatened with death in case
of his persisting in a defence which is absolutely fruitless, and
which can only tend to the effusion of human blood.* Should
this make no impression on him, he deserves to suffer the punishment with which he has been justly threatened.
I suppose
the justice of the war to be problematical, and that it is not an
insupportable oppression which he opposes: for if this governor maintains a cause that is evidently just,_if he fights to
save his country from slavery,_his
misfortune will be pitied ;
---_ and every man of spirit will applaud him for gallantly perseverinz to the last extremity, and determining to die free
, _
_s
and deserters, found by the victor among his ene- _ 144. I_
.,
gtd_es are _-_lt--'o_ a crime against-him : and he has undoubt- gmve_ and*-_fl
¢; _, edly a ---rigb_htto- 1_.-ut t]ae'-m_odeath.]/_u_:"(l_by aie not pr6perFy desert_,,
\_onsidered
"as-enemies: they are rather perfidious citizens
,,_-" ,'
.) //

* But

it

is not

lawftd

to

employ

menaces
of every kind m order to induce the governor or commandant
of a
town to surrender.
There are some,
against whmh nature revolts with horrot.
Louts the Eleventh,
being engaged in the siege of St. Omer, and
incensed at the long resistance he expeneneed,
informed the governor, Philip, son of Antony, the Bastard of Burgundy, that ff he &d not surrender the
plaee, his father (who was a prisoner

in Louis'_

hands)

should

be

put

to

death in his mght.
Phthp rcphed that
he would feel the most pregnant regret
to lose hie father, but that his honour
was still dearer to hLm, tLnd that he
was
too well acquainted
_lth
the
king's disposltmn,
to apprehend
that
he would disgrace himself by the perpetration
of $o barbarous a deed.Hist. of Louis v_I. book vni.--Edit.
_.D. 1797.
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,oo__,L_
traitors
totheircountry
; and theirenfistment
withtheenemy
:_ vm: cannot obliterate that character, or exempt them from the
_2 punishment they have deserved.
At _rescnt, however, descr"-_
" tion being unhappily too common, the nua_h_..of the delin.
" i_
quents renders it in soifie measure_necessarv to sh_-_ncvi
:_
and, in capituht_ions, itis usual _o "i_'6"-th'e%v/tc-dh-tq;_g
= garrison with a certain number of covered Wagons, in which
....
they save the deserters.
l_a. Wo- Women, children, feeble old men, and sick £2rsons_._.
%
_ mell_. chtl:) under
"
" "
"
-_" -3_: an_
..... we have
"S@_._.e_grlptlono_"enemms
(_¢ _"_0--,
":lren, the
certain ri__hts over thcm_ inas_nuch as they belong to the
*gea'aaa_
....
natron' _wi_:_h_'_:hom'_
_
we are at' war, and as, between* nation arid
_ck.
"[ 55o ] nation, all rights and pretensions affect the body of the society,
:/ _.
together with all its members (Book II. §§ 81, _2--344).
l_ut
:..
these are enemies who make no resistance ; and consequcntl:y
-:- we have no right to maltreat thelr.persons.p_u_e
ar__yiojen___¢£
against them, much less to take away their hves (§ 140). This
.
is so plain a maxim of justice and humanity:, that at present
every nation in the least degree civilized, acquiesces in it.
"5
If, sometimes, the furious and ungovernable soldier carries his
" brutality so far as to violate female chastity, or to massacre
'
women, children, and old men, the officers lament those ext
. cesses : they exert their utmost efforts to put a stop to them ;
_
"-and a prudent and tmmane general even punishes them when_:'
_ ever he can. :But, if the women wish to be spared altogether,
- _
they must confine themselves to the occupations pecuhar to
"
.¢'thear own sex, and not meddle with those of men, b:_"taking
"_
"_up arms. Accordingly, the military law of the _:_Wltzers, which
."
forbids the soldier to maltreat women, formally excepts those
....
_ females who have committed any acts of hostility.*
-_- "V;_ 14_. clef- The like may be said of the public minister_ of relig_op_f_
_gy, menof men of letters, and other persons whose mo_c of life is vei'y
,_ tetter,,ac. re_mgte from military affairs :---2not'(ha_ _h_e'pcTople. _or even
-,
the ministers of the altar, are, necessarily, and by virtue of
their functions, invested with any character of inviolability,
-J
or that the civil law can confer it on them with respect to the
enemy: but: as the_ do not use force or violence to oppose
-"
him, they do not g_ve him a right to use-'i[ a_/ins_ _]iem.
""
_
Among the ancient Romans, the priests caiu;ied arms_ Julius
-_
. .
Caesar himself was sovereign pontiff:_and
among the Christians, it has been no rare thing to see prelates, bishops, and
-_ ""
cardinals buckle on their armor, and take the command ot
armies. From the instant of their doing so, they subjected
- -:_
themselves to the common fate of military men. While deal"
ing out their blows in the field of battle, thc_ did not, it is to
-be_sumed,
lay claim to inviolability.
_4_. Pea-_Tormerly,
every one capable of carrying arms became a
_,**, ,_d, soldier when his nation was at war, and especially when it
CHAP*

See Simler, de Repub. Helvet.

/./

&

was _-ttaeked.
Grotlus, however,*
produces
instances
of _o_ m.
several nations and eminent commander_,'_
who spared the cHAPW_L
peasantry,
in consideration
of the immediate
usefulness
of m general)
their labours._
_o a_resent, wax is e_rrLed. Qn b_v regular _ll who do
• •
t r oops : the PeoPle, the l_e___
4mr_ not e,arry
in it and
•
hay
"
.X.eax_:_a_.th_e,_'o,r_l,.p.f
_.
P_.T,.9._J_t the inhabitants
submit_to-him
_j_
mas_T_Y_tr5
, pay the coa tr.ibuti_a
hal_osed, and [ 353 ]
r err alan frgm all hostihties,
t_.li-v_
ha as pexfe.at _a£_
a_Lf
__r_ad_:
they even continue in possession of what
belongs to them : the country people come freely to the camp
_'5-g_I[ t]i_Tr-_rbvisions,
and are protected,
as far as possible,
from the calamities of war.
A_laudable custom, truly worthy
of those nations who value themselves
on their humanity,
and advantageous
even to the enemy who acts with such
moderatmn.
B_rotecting
the unarmed inhabitants,
keeping
the soldmry under strict &scipline, and preserving
the country, a general procures an easy subsistence for h_s army, and
avoids many evils and dangers..._If
he has any reason to mistrust the peasantr_f and the inhabitants
of the towns, he has
_'r'Tgtit go "d[s_r_ tlaem, and to require hostages fl'om them:
-and those who wish to avoid the calamities of war, must submit to the laws which the enemy thinks proper to impose on
them.
But all those enemies thus subdued or disaxmed_ whom the _ _s. _h,
prh-_c_i)]es o_"humanity oblige h_m to soare,--all
those I)erson_ n_:htof
]
•
_
.
_
*
x
)making
prt.
belon__mz to the ODDOSlte nartv, (even the women and clnl-t
_ //
dren,) tara _,la_:f_.
_etl,re and make pnsoners_ ei._ttler wnh ,,'ar.
,
a view to prevent them from taking up arms again, or for the/
"purl)b-_-SF_gakening
the enemy (_ 138), mr, finally, m hopes'/
that, by geeing into his power some woman or child for whom /
the sovereign has an affection, he may induce him to aceede_, _
,
to equitable conditions of peace, for the sake of redeeming{'_
"
' _f
those valuable pledges.
At present,
indeed, this last-men-\
\ ;'/
tioned
expedient
is seldom put in practice
by the polished\
nations of Europe: women and children are suffered to enjoy _'r _ (_-_, c}-'_//
perfect security, and allowed permission to withdraw wherever _' _,_
1,
q (* '
they please.
But this moderation,
this politeness,
though,
(
_. /_,_
undoubtedly
commendable,
is not in itself absolutely ohliga_ _
(" _
'_
tory ; and if a general thinks fit to supersede it, he conner be , • _- [* _ ¢'_ _ _ '
justly accused of violating the laws of war.
**
to adopt such measures, in this respect, as he thiaks most
___._
eonduclve
to the success of his affairs.
If without reason,
and from mere caprice, he refuses to indulge women wi_h this
liberty,

he will be taxed with

) Book m. eh. xL _ xi.

harshness
and

make

and
war

_o_d,_:;_

brutality,--he

only against

1"Cyrus, Behs ......
&c.
appeared
in arms :--and
_"Cyrus proposed to the king of Aswa_ agreed to. Xenoph.
syria, that both partms should reciprocap. 4.
_dly rpare the culUvators of the 8011,
202

those

( _ _ <j ¢ ¢_.-..
who

the proposal
Cyrop. hb. v.
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Boo_ m. wi]. be censured
for not conforming
to a custom established
cH,_ vm. by humanity : but he may have good reasons for disregarding,
in this particular,
the rules of politeness,
and even the suggestions of pity.
If there are hopes of reducing by famine a
strong place, of which it is very important to gain possession,
the useless mouths are not permitted
to come out.
And in
this there is nothing which is not authorized
by the laws of
war.
Some great men, however, have, on occasions of this
nature, carried their compassion
so far as to postpone their
interests to the motions of humanity, c_We have already mentioned, in another
place, how Henryr th
" e Great acted during
the siege of Paris.
To such a noble example let us add that
of Titus at the siege of Jerusalem : at first he was inclined to
drive back into the city great numbers of starving wretches,
[ 354 ] who came out of it; but he could not withstand the compassion which such a sight raised in him; and he suffered the
sentiments
of humanity
and generosity
to prevail over the

maximsofwar. _

_Lt_

¢_

$ a49. A
As soon as your enemyq_a_
laid down his arnls .a!_d surprisoner of rendered
his person_ you have no longer any rlght over hm
war
nottoto "_fe(_
140), unless he should give 5ou
_ht
b_'some
be put
_" .... such
"...........
.""
death,
new attel_lat, or _.before
comm_t_gd__u
a creme
de_¢rviag .d_aXh(§ 141).
It was therefore a dreadfu-_er-'_'rb-Tor
of antiquity,
a most unjust and savage claim, to assume a
right of putting prisoners
of war to death, and even by the
hand of the executioner.
More just and humane principles,
however, have long since been adopte_Charles
I., king of
:Naples, having defeated and takentprisoner
Conradin,
his
competitor,
caused him to be pubhcly
beheaded
at Naples,
together with Frederic of Austria,
his fellow-prisoner.
Thin
__
i_--_fi_f_
__6/_t

/9, 7 Arragon,
barbarity

reproached
Charles horror;
with
raised a universal

itandas Peter
a detestable
IXI.,

crime,
king
of

and
case, till
however,
then was
unheard
t]aat of aamong
dangerous
Christian
rival, princes.*
who contended
The
with him for the throne. But supposing even the claims of tha_
rival were unjust, Charles might have kept him in prison till
he had renounced
them, and given security for his future
behaviour.
15o now _'_isoners
may be secured;
and for this purpose they may
rl$oncrs
P'
be .put into confinement,
affd "even fettered;_l_t_i:635"e
reason
,_ _o to .to__ad_prehead that they will rise _ on t]a_ir _"c'a0t-6r_ _or ni'ako
be traatea. _scqal_e:_
But they are not to])e'treated-tiK_sZ]_2_ _un][ess
personally guilty of some crime against him who has them in
his power.
In this case, he is at liberty to punish them:
otherwise, he should remember that they are men, and unfortunate.'_
A man of exalted soul no longer feels any emotions
• Epist. Pet. Arrag. apud Pert. de therlands, at the persuasion of the
Vineis.
count do Fuontes, resolvedno longer
+ In 1593, the council of the lqe- to observe towards the United Pto462

OF

THE

RIGHTS

OF

NATIONS

IN

WAR.

_54

but those of compassion towards a conquered enemy who has Book m.
submitted
to his arms.
Let us, in this particular,
bestow on ?_A_. wthe European
nations
the praise to which they are justly
entitled.
Prisoners
of war are seldom ill-treated
among
them.
We extol tile English and French ; we feel our bosoms
glow with love for them, when we hear the accounts of the
treatment which prisoners of war, on both sides, have experie)aced fl-om those generous nations.
'And what is more, by a
__custom which equally displays
the honour and bumamtv of
tile Eurooean_,
an officer, taken prisoner m war,A_s_x¢leased
on his p_r,)le, __t_e
comfort o{' passing the t_me of I[ 355 ]
"T/i_ap_p_vl"_Win his OWl[ country, in the midst of his family ; !
and the party who have thus released
him rest as perfectly I
sure of him as if theys' had him confined in irons.
FSriner'[y, a questmn of an embarrassing
nature might have _ 151 Who.
been proposed.
When we have _o gr£at a number
of pri-ther prisonsoners that we findi'-_-i'_mpossible to feed them, or to keep rnem'"cannote
.... babe
__]_a_Y'e_ve
a right to put them to death ? or shall we kept or fed,
sen'_ein
l_ac'k-to the enemv,--thus
increasing
his _trength, m_. be p.-'t
and exposing ourselves to the hazard of being overpowered to death
bv him on a subsequent
occasion ? _ prcaem_the
case is
atten(ted with no difficulty.
Such prisoners are dismissed on
1
_,--bound
by promise not to carry'arms
for a ccr:
I
tam tram, or during the continuance of the war.
And as every
!
com_-_'_kfi_e? n_e-c_/_s
a power of agreeing to the conditions on _]_c'_ t_
enemy admits his surrender,
the engagements ent.ercd into by him for saving his life or his liberty,
wl--Ci_at
of his men, are valid_ as being made within the
limits of his _owers (§§ 19, &c:); and his sovereign £aj_aQt
annul the_-Of
this, many instances
occurred
during
the
.... lgst _,_i-T-Lseveral Dutch garrisons submitted to the condition
of not serving against France
or her allies for one or two
years:
a body of French
troops being invested
in Lintz,
were by capitulation
sent back across the Rhine, under a
restriction
not to carry arms against the queen of Hungary
for a stated time: and the sovereigns
of _hose troops respected the engagements
formed by them._But
conventions
of this kind have their limits, which consist in not infringing
the rights of the sovereign
over his subjects.
Thus the
enemy, in releasing
prisoners,
may impose on them the conwnces that moderatmn
which humanity
renders
so necessary
in war.
They
gave orders for putting to death every
man who should
be made
prisoner,
and, under the same penalty,
prohib_ted the payment of any contributions
to the enemy.
But the complaints
of
the :nobility and clergy, and sttll more
the murmurs of the mihtary, wh saw
themselves
exposed
to an infamous
4earl: tt ease of falhng into the enemy's

hands, obhged the Spanmrds to re-ostabhsh
those
indispensable
usages,
whmh, m the words of Virgil [_n. x.
532], are called bell_ eorm_e_cta._th_
ransom or exchange
of prlsoncr_, and
the payment
of eontributmn_
to aw:'t
pillage
and devastation.
The ransom
of each prisoner was then settled at a
mouth's
pay _Orotaus,
Hist.
of Notherlande, book iiL
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Joox m. dition of not carrying arms against him till the conclusion of
_,AP vm the war ; since he might, justly keep them in confinement till
t_at p eriod--_but he cannot require that they shall for ever
r_nounce tile liberty of fighting for their country; because,
on tile termination of the war, he has no longer any reason
for detaining them; and they, on their part, cannot enter
into an engagement absolutely inconsistent with their character of citizens or subjects.
If their country abandons
them, they become free in that respect, and have in their
turn a right to renounce their country.
But if we have to do with a nation that is at once savage,
perfidious, and formidable, shall we send her back a number
of soldiers who will perhaps enable her to destroy us ?--When
_our own safety is incompatible with that of an enemy--even
of an enemv who has submitted--the
question admits not of
a doubt. -]_ut to justify us in coollv and deliberately putting
to death a great number of risoner'_, the followin eonditioAl_
• . _
p_
_
g
,,
are indispensably necessary :--1. That no promise have been
made to spare their lives ; and, 2. That we be perfectly assured..- _
.that
our own safety demands such a sacrifice. If it is at all
consistent wit_ prudence either to trust (o"their parole, or to
disregard their perfidy, a generous enemy mill rather listen
to the voice of humanity than to that of a timid cireumspeci 856 ] tion_/Charles
XII., being encumbered with his prisoners
after tl']_e bat_]e o_:Narva, only disarmed them and set them
at liberty: but his enemy, still impressed with the apprehen:_ _, . _g
sions which his warlike and formidable opponents had excited
, . ,
in his mind, sent into Siberia all the prisoners he took at
Pultowa.
The Swedish hero confided too much in his own
'generosity: the sagacious monarch of Russia united, perhaps,
''
too great a degree of severity with his prudence : but necesI_
sity furnishes an apology for severity, or rather throws a veil
over it altogether.
When Admiral Anson took the rich Acapulco galleon, near Manilla, he found that the prisoners outnumbered his whole ship's company: he was theIefore under
a necessity of confining them in the hold, where they suffered
cruel distress.*
But had he exposed himself to the risk of
being carried away a prisoner, with his prize and his own ship
together, would the humanity of his conduct have justified
the imprudence of it ? Henry ¥., king of England, after his
victory in the battle of Agincourt, was reduced, or thought
himself reduced, to the cruel necessity of sacrificing the prisoners to his own safety.
"In this universal rout, says
Father Daniel, "a fresh misfortune happened, which cost the
lives of a great number of :French. A remainder of their van
was retreating in some order, and many of the stragglers
rallied and joined it. The king of England, observing their
• See
464

Anson's

Voyage

round

the

World.

{P. 382,

383.

Lond.

Ed.

4to

OF T_E RI_HTS OF NATIONSIN WAB.

866

motions from an eminence, supposed it was their intention to Boo_m.
return to the charge.
At the same moment, he received in- c._ TmL
formation of an attack being made on his camp, where the
baggage was deposited.
In fact, some noblemen of I'icardy,
havmg armed about six hundred peasants, had fallen upon
the English camp. Thus circumstanced, that prince, apprehensL'e of some disastrous reverse, despatched his aides-decamp to the different divisions of the army, with orders for
putting all tlle prisoners to the sword, lest, in ease of a renewal of tlle battle, the care of guarding them shouht prove
an mlpediment to his soldiers, or the prisoners should escape
and join their countrymen.
The order was immediately carried into execution, and all the p_i_oners were put to the
sword."*
_N-othmg_hort of the greatest necessity can justify
so terrible an execution; and the general whose situation
_- .requires it: is greatly to be pit_ed.
" _lg "i_(I'_{@ulto condemn prisoners of war to slavery ? Yes_'f J52. whein cases which give a right to kill them,_when
they have ther pnsonrendered themselves personally gmlty of some crime deserv-_,_,ar
•_.. ing of death. Tile ancients used to sell their prisoners of _h_,_
wa:_s.
They, indeed, thought they had a right to
put them to death.
In every circumstance, when I cannot
innocently take away my prisoner's life, I have no right to
make him a slave. If I spare his life, and condemn tHm to [ 357 ]
a state so contrary to the nature of man, I still continue with
him the state of war. He lies under no obligation to me:
for, what is life without freedom ? If any one counts life a
favour when the grant of it is attended with chains,--be it
so: let him accept the kindness, submit to the destiny which
awaits him, and fulfil the duties annexed to it. But he must
apply to some other writer to teach him those duties: there
have been authors enough who have amply treated of them.
I shall dwell no longer on the subject ; and, indeed, _gXg._&Xg__nity
is happi],y banished from Europe.
Prisoners of war, then, are detained, either to prevent their _ 153. Ex-"_--" .... the enemy a_am, or with a wew to obt ai n ehan_,e andt -'
reVfi';:nmgto
joan
_ni their sovereign a just sau"sfaction, as the price _ of their
_:_°_
of
"t
prlsonel_.
Ii_:_3_. There is no obligation to release those who are ue- ._
tal_-'n'e_with the latter view, till after satisfkction is obtained. _
"As to the former, whoever makes a just war has a right, if he
thinks proper, to detain his prisoners till the end of the war:
a.nd whenever he releases them, he may justly require a ran,
either as a compensation at the conclusion of a peace_
orbit" during the continuance of the war, for the purpose of
a_tleas_wear_'en_ng his enemy's finance-s at the same time that
he rest'-_'%_es
_im a number of soldiers.
The European nations, '
w]_o_e ever to be commended for their care in alq_viating thei_
,
• Hist. of France, Reign of Chsrles VL
59

_

C

/

loo_ m evils of war, have, with regard to prisoners, introduced humano
¢_,,____:_.
v_t_ and salutary customs. Ttmy are exchanged or ransomed, even
during the war: and t_nt
is generally settled beforehand
by cartel.
However, if a n_on fi-nds_a considerable _a(tvan' _
_r t_

/"_

rage in leaving her soldiers prisoners with the enemy during
the
ratherby than
them, as
sheis most
may conducive
certainly,
unlesswarbound
cartel, exchanging
act in that respect

_

ing
in men,
and atSuch
war would
with abenation
more offormidable
by the
to her
interest.
the case
a state abound.
courage than the number of her soldiers.
It would have ill
._
suited the interests of the czar, Peter the Great, to restore
his t_risoners to the Swedes for an equal number of Russians.
_. _ _
g 154. TLe. "_th_2it_Lte
is bound to procure_ at her own expense_, the
_tate_s
release of her citizens and so'Idmrs who ar_ p_'a,_one.xaof war,
_'_
_._
"

_

_ound
tOprocure as soon aS she has the means of aceom lishing it. and aax_ do
_\,_
theirre- T['without danger.
It was only by acting in_f_er service and
N_ \'" t_.
supporting her cause that they were involved in their present
misibrtune._. For the same reason, it is her duty to l_rrrride
, , _ ' ' for their support during the time of their captivity.
For"x_
merly, prisoners of war were obliged to redeem themselves:
but then the ransom of all those whom the officers or soldiers
might take, was the perquisite of the individual captors.
The
modern custom is more agreeable to reason and justice.
If
prisoners cannot be delivered during the course of the war,
at least their liberty must, if possible_ make an article in the
treaty of peace. This is a care which the state owes to those
who have exposed themselves in her defence. It must, ne:_
vertheless, be allowed, that a nation may, after the example
of the Romans, and for the purpose of stimulating her soldiers
. _'*"to the most vigorous resistance, enact a law to prohibit pr_._
)

!

_
-: _

'[ 858 ] soners
of war
fromsociety,
ever being
ransomed.
When this
agreeda
to by the
whole
nobody
can complain.
Butis such
law is very severe, and could scarce suit any but those ambitious heroes who were determined on sacrificing every thing
in order to make themselves masters of _he world.
._15_ Who-j/Since the present chapter _reats of the rights which war
iher _ o_-gives us over the person of the enemy, this is the proper
mymay
place to discuss a celebrated question_ on which authors have
lawfully
be
_ssinated
oeen much divided,--and
that is, whether we may lawfully
_r poisoned,employ all sorts of means to take away an enemy's life ?
whether we be justifiable in procuring his death by assassination or poison ? Some writers have asserted, that, where we
have a right to take away life, the manner is indifferent.
A
strange maxim! but happily exploded by the bare ideas of
honour, confused and indefinite as they are. In civil society,
I have a right to punish a slanderer,--to
cause my property
to be restored by him who unjustly detains it: but shall the
manner be indifferent ? :Nations may do themselves justice
indifferent to human society that they employ odious means
sword in hand, when otherwise refused to them: shall it be

_- I
\

OF TttE RIGHTS OF NATIONSIN WAR.

_J_

_'apable of spreading desolation over the whole face of the ,oo_ m.
earth, and against which the most just and equitable of s,,ve- c, APvm.
reigns, even though supported by the majority of other
princes, cannot guard himself?
But, in order to discuss this questi3u on solid grounds, assassinati_ll
means to be distinguished from _rises,
__i:__
_( t _ "
_a¥_ess,
very allowable ill wax. Shou'_a_:e ----', , r ..... 7
so-I_-td§oldier steal into the enemy's camp by night,--should
I ___ f
'
he penetrate to the general's tent, and stab him,_in such
conduct there is nothing contrary to the natural laws of war,-- _'
'
nothing even but what is perfectly commendatde in a just '
and necessary war. Mutius Sc_evola has been praised by all _
,.
the great men of antiquity; and Porsenna himself, whom he j , ,, ,_ ._ ._
/
intended to kill, could not but commend his courage.*
t)epin,
father of Charlemagne, having crossed the Rhine with one of
his guards, went and killed his enemy in his chamber.t
If
.."/: _, _
any one has absolutely condemned such bold strokes, his cen- _ "
sure only proceeded from a desire to flatter those among the
_- c,_
great, who would wish to leave all the dangerous part of war
"
to the soldiery and inferior officers. It is true, indeed, that 1A_ t_ (/ t _
the agents in such attempts are usually punished with some ., ___.,
_ _,painful death. But that is, because the prince or general who
is thus attacked exercises his own rights in turn,--has an eye
to his own safety, and endeavours, by the dread of a cruel
punishment, to deter his enemies from attackir, g him otherwise than by open force. He may proportion his severity
towards an enemy according as his own safety requires.
Indeed, it would be more commendable on both sides to renounce
every kind of hostility which lays the enemy under a neecs- [ 359 ]
sitv of employing cruel punishments, in order to secure himsel_f against it. This might be made an established custom,
--a conventional law of war. The generous warriors of the
present age dislike such attempts, and would never willingly
undertake them, except on those extraordinary occasions,
when they become necessary to the very safety and being of
their country. As to the six hundred Lacedtemonians, who,
under the conduct of Leonidas. _J?b_k'_'_h'tb_e enemy's camp,
and made their way _
the Persian monarch's tent,,+
their expedition was justifiable by the common rules of war,
and did not authorize the king to treat them more rigorously
than any other enemies. In order to defeat all such attempts,
it is sufficient to keep a_i_i'lct Watch ; and it would be unjust
_-h--ave recour%'_to eFuel punishments for that purpose: ae_dYr_n_j--s_\h
_-punishments are reserved for those only who
ain admittance bv_stea_Eh_n.e,
or in very _mall number,

_ un_e_coverof a d,s_e_
•' See L_wy,lib ii. cap. xi_.--C_eero, t" Grottos, lib.ii_cap.4, gx_ h. n. I.
p_oe. Sext_o.--Valer.
Max.lib.ii_.cap. _ Justan,ltb.i_.cap.x_.
iii._Plutareh,inPophooL
4_7
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I give, then. .........
the name

elIA_.,vii_ _,
/ the

of assassination

to a treachelou_

whether the p per etr:XYors, ot the. deed be sub'ects,
j
of
party whom we cause to be assassinated,
or of our own

sovereign,--or
that it be executed
by the hand of any ethel
, emissary,
introducing
himself as a supplicant,
a refugee, a
i deserter, or, in fine, as a stranger;
and such an attempt,
I
! say, is infamous and execrable 2 both in him who executes and
]_inf_him
who commands it. Why_do-w-e - ju-_ge an act to be
-"mcn
inal, andcontrar'y
tothe law of nature, but because such
act is pernicious to human society, and that the practice of it
would be destructive
tomankind
? Now, what could be more
terrible than the custom of hiring a traitor to assassinate our
enemy?
Besides, were such a liberty once introduced,
the
purest virtue, the friendship of the majority of the reigning
sovereigns, would no longer be sufficient to insure a prince's
safety.
Had Titus lived in the time of the old man of the
mountail_,--though
the happiness of mankind centred in him,
--though
punctual in the observance of peace and equity, he
was respected
and adored by all potentates,--yet,
the very
first time that the prince of the Assassins might have thought
proper to quarrel with him, that universal affection would have
proved insufficient to save him ; and mankind would have test
their "darling."
Let it not here be replied, that it is only
in favour of the cause of justice
that such extraordinary
measures are allowable:
for all parties, in their wars, main.
tain that they have justice on their side.
Whoever, by setting
the example, contributes
to the introduction
of so destructive
a practice, declares himself the enemy of mankind,
and deserves the execration
of all ages.*
The assassination
of
[ 360 ] William, prince of Orange, was regarded with universal detestation, though the Spaniards
had declared that prince a rebel.
And the same nation denied, as an atrocious
calumny, the
charge of having had the least concern in that of Henry the
Great, who was preparing for a war against them, which might
have shaken their monarchy
to its very foundations.
In treacherously
administering
poison there is something
*

See

Ctesar
Lltt6ruture

the
and

dtalogue
Cicero,
et

in

between
the

M_tanges

Po6sles.--Farrudge,

Julius

on
de

sul-

tan of Egypt, sent to Tlmur-bee an
ambassador, accompanied by two wllares, who were to assassinate that
conqueror dumng the audience This
infamous plot being discovered,"It is
not." said Tlmur, "the maximof kings
to put ambassadorsto death but as to
this wretch,who. under the sacr._dgarb
of rehgion, is a monster of perfidy and
eorruptaon,it wouldbe a crimeto suffer
him andhis aceomphcesto hve." Putsuant,therefore,to that passageof the
Koranwhichsays that "treachery falls
468

the

him
poniard

to

traitor's
be
with

own

head,"

despatched
which

with
he

had

he

ordered
the

intended

same
to

perpetrate the abominabledeed. The
body of the txatt_r was then eommirtcd
to the flames,as an exampleto others.
The two assassins were onlycondemned
to suffer the amputation of their noses
and ear8; Timur contentmg himself
with this punithment, mad forbearing
to pat them to death,becausehe wished
to send them back with a letter to the
sultan.--{Petls de la Croix.| Hist.of
Tlmur-bec,book v. chap.xxlv. {P"313
Ed. Delf. 1723.}
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_tl_ m,_re odi_'ustha_ in assassination:
it would be more BOOKm.
dimeultto guard ag_'_]'nst the _'o_-sequenees of such an attempt; e""" nm
and the practice would be more dreadful;
aeeor.dmgly, it has
been more generally
detested.
Of this Grotius
has accumulated
many
instances.*
The consuls Caius Fabricius
and Quintus zEmilius rejected
with horror
the proposal of
Pvrrhus's
physician,
who made an offer of poisoning
his
master;
they even cautioned
that prince to be on his guard
against the traitor,_haughtily
adding:
"It is not to ingra_
tmte ourselves with you that we give this information,
but to
avoid the obl.quy
to which your death would expose us."]"
And they justly observe, in tim same letter, that it is for the
common interest
of all nations not to set such examples._:
]_. W_.%.,__p!xYirn _..£_ae ]_oIll_J_. Senate, that m'ar wa_ to be
carried on with arms, and not with poison.§
Even under
_erius,
the proposal of the prince of the Catti was rejected,
who oflk'red to destroy Arminius, if poison were sent him for
that purpose:
and he received for answer, that "it was the
practice of the Romans to take vengeance on their enemleb by
open force, and not by treachery and secret machinations
;,,[[
Tiberius thus making it his glory to imitate the virtue of the
ancient Roman commanders.
This instance is the more remarkable, as Arminius had treacherously
cut off Yarus, together
with three
Roman legions.
The senate, and even
Tiberius himself, thought
it unlawful
to adopt the use of
poison, even against
a perfidious enemy, and as a kind of ret@tion
or reprisals.
.... Assassination
and poisoning are therefore
contrary
to the
law_ of war, and equally condemned
by the law of nature
"
,_' and the consent of all civilized nations. " The sovereign who [ 86_t ]
'_EF_'
to ;uch execrable means should be regarded
as
_of
the human race; and the common safety of
mankind calls on all nations to unite against him, and join
their forces to punish him.
His conduct particularly
authorizes the enemy, whom he has attacked
by such odious
means, to refuse him any quarter.
Alexander
declared, that
"he was determined
to proceed to the utmost
extremities
against Darius, and no longer to consider him as a fair enemy,
but as a poisoner and an assassin."_
The int'erestand
safety of men in high command require,
that, so far from countenancing
the introduction of such pracBook ifi. chap. iv. _ xv.
_(O.'& _'_9 rm,ra o'_ X_rl

_v_w_o,,

,v_7*:_ --Plut. m Pyrr.
++Seal communis exempli et fidei ergo
wsum est. uti te salvum velimus;
ut
esset, quem
armis vincere
possemus,
_Aul.
Gell. :Noet Attac hb. ih. cap.

_ Armm bella, non
bere--Valer.
Maxim

venems, gcri dehb. vl. ch. v.

[] Non fraude, neque occultls, sed pa-lain, et armatum,--populum
Romanum
hostes sues ulcism.--Tac_t.
Annal hb it.
cap. lxxxviil.
¶ Qulnt_ Curt. hb. iv. cap xi. hum
xwii.
2 P
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•oo_ _r, tices, they should use all possible care to prevent it. It was
_, _,e. vm. wisely said by Eumenes, that "he did not think any generaJ
wished to obtain a victory in such manner as should set a
°_
pernicious example which might recoil on himself."*
And it
_::
was on the same principle that Alexander formed his judg-_
m_ of Bessus, who had assassinated Darius.'_
156.Who2/" .The use of poisoned weapons may be excused or defended
thorpoison-with a little more plausibility.
At least, there is no treachery
ea weaponsin the case, no clandestine machination.
But the practice is
.ma_
war.beusednevertheless
prohibited bv the law of nature, which does not
_
allow us to multiply the evils of war beyond all bounds.
You
must of course strike your enemy in order to get the better
, ,
of his efforts: but if he is once &sab]ed, is it necessary that
he should inevitably die of his wounds ? Besides, if you poison your weapons, the enemy will follow your example ; and
_,
thus, without gaining any advantage on your side for the
decision of the contest, you have only added to the cruelty
and calamities of war. I It is necessity alone that can at all
r...'
,_stifcv nations m making war: they ought umversallv to
a'_'_am from every thing that has a tendency to render it
idbre destructive: it ia even a duty incumbent on tt_m to
oppose such practices. "It as therefore wath good reason, and
...
_ "_ffi-confbrmity to their dflty, that civilized nations have classed
_._t_

__ _ _,_ among the laws of war the maxim which prohibits t_.pQ_Q!_=
.....
ing of weapons ;:_ and t_ey are all warranted by their corn,--\ , •
men safety to repress and punish the first who should offer to
'
break through that law.
-"
157.Wbe- A still more general unanimity prevails in condemning the
ther _prmgu
p_'actice of poisoning waters, wells, and sprinds,
because (say"_
may be
i
_
_
po_o_ed._,some authors)we may thereby destroy innocent persons,we may destroy other people as well as our enemies. This is
_"
_ indeed an additional reason: but it is not the only nor even
" _ :_ [ 862 ] the true one ; for we do not scruple to file on an enem_
-:.
_ shil), ahhough there be neutral passengers on board. [-But \
._
though poison is not to be used, it is very allowable to divert
the water,--to cut off the springs,---or by any other means to
.'__
render them useless, that the enemy may be reduced to _urrender.§
This ia_a. milder wa_ than that of arms. _lfi_
v _ 15s. D_s- I cannot conclude this subjeci,_()irw_t-we_ave - a right to
;_'_
_"i_sid_s to do against the person of the enemy, without speaking a few
"..

'_"
"-_
=
..'_
,.
._ _
"
_" _._ _
?- .._
,_

::,,.f

:

_
_
.

_ Nee Antigonum,
nee quemquam
ducum, sic velle wncere, ut lpse in so
:
_
exemplum
pessimum
statuat.---Juetan,
_
llb. xlv. cap. i. num. xii.
1"Quem qmdem
[Bessum I eruei ad_ fixum wdere fcstino, omnibus
regibus
-_ gentibusque
fidei, quam violavit, me"
_ rita_ p_ena_ solventum.--Q,
Curt. lib.
-- vi. ch. iii. num. x_v.
" _
:_ Grottos, book _ix. oh. iv. _ xvL
":

_ - -z

_,,_GroUus,

ft.

ibid. _ xvii.

4_o

(163) But, in modern warfare, whatever may be the necessary practice In
starving
the bestoged
fortress Into a
surrender, we_have instanced
the Enghsh supplying
the French
army with
medmme, to prevent the progress of a
destructive
d_sorder, although, ff a petty
policy were allowed to prevail, such an
indulgence of humane feeling might ap
pear injudicious (ante).--C.
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_ords concerning
the dispositions we ought to preserre
towards him.
They may already be deduced from what I have
hitherto said, an(] especially in the first chapter of tile second
book. -Let us-.......
neve_ f_rget that our enemies_.... ar_¢ men. Though
reduced
to the disagreeable
necessity
of prosecuting
our
right by force of arms, let us not divest ourselves of that
charity _hich connects us with all mankind.
Thus shall we
courageously
defend our country's
rights without violating
those of human nature.*
Let our _0.1our4_reserve itsclf from
e_rv
stain of crue_l£5 , an(_ihe_lustre
of victory will not be
tarn-_sheff'ff_n
and brutal actions.
Marms and Attila
are now detested;
whereas we cannot forbear admiring and
loving Caesar; his generosity
and clemency almost tempt us
to overlook the injustice
of his undertaking.
5Ioderation
and generosity
redound
more to the glory of a wetor than
his c_urage ; they are more certain marks of an exalted soul.
Besides the honour which infallibly accompanies those virtues,
humanity towards an enemy has been often attended
with
immediate
and real advantages.
Leopold, duke of Austria,
besieging Soleure, in the year 1318, threw a bridge over the
Aar, and posted on it a large body of troops.
Soon after,
the river having, by an extraordinary
swell of its waters, cartied away the bridge together with those _hv were st_Ltioned
on it,--the
besieged hastened to the relief of those unf_Jrtunate
men, and saved the greatest
part of them.
Leopoht, relenting at this act of generosity,
raised the siege and made peace
with the city._"
The duke of Cumberland,
after his victory
at Dettingen,_. appears to me still greater than m the beat of
battle.
As he was under the surgeon's
hands, a French
officer, much more dangerously
wounded than himself, being
brought that way, the duke immediately
ordered his surgeon
to qmt him, and assist that wounded enemy.
If men m exalted stations did but conceive how great a degree of affection and respect attends
such actions, they would study to
The laws of justice and eqmty axe
not to be less respected
even in time
of ever. The following
I quote as a
remarkable
mstance.--Alclbmdes,
at
the head of an Atheman
army, was
engaged
in the siege of Byzantaum,
then occupied by a Laccd_emoman
gaxrosen; and finding that he could not
reduce
the city by force, he gamed
over some of the inhabitants,
who put
him m possession of it.
One of the
persons concerned
m this transactmn
was Anaxtlaus, a citizen of Byzantium,
whq). being afterwaxds brought to trial
for it at LacecLemon, pleaded In his
defence, that, m surrendering
the eity_
he had not acted through ill-w_ll to the
Laced_emomans, or under the influence

36".'

WAK,

of a bribe, but with a view to save the
women
and children,
whom
he saw
perishing
with famine,
flw Clearchus,
who commanded
the gaxrlson, had given
to the soldiers
all the corn that "aas
found m the city.
The Laced_emomans, with a noble regard to justice, and
such as seldom prevails
on smlllar occasion_, axqmtted the cutpmt, observing
that he had not betrayed,
but saved
the city, and partmularly
attending
to
the
circumstance
of
his
bcmg
a
Byzantine,
not a
Laeed_emoman.-Xenoph.
Hist. Gr_ec. hb. L cap. nl._
Edit. A. D. 1797
_ Wattewlle's
H_st of the _Ielvetlo
Confederacy, vol _ p. 126.
_ In the year 1743.
4T1
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_X_ imitate them, even when not prompted
to the practice by
chAP. vai_. native elevation
of sentiment.
At present,
the European
nations generally
carry on their wars with great moderation
and generosity.
These dispositions have given rise to several
customs which are highly commendable,
and frequently
carried to the extreme of politeness.*
Sometimes refreshments
are sent to the governor of a besieged town ; and it is usual
to avoid firing on the king's or the general's quarters.
We
are sure to gain by this moderation, when we have to do with
a generous enemy:
but we are not bound to observe it any
further than can be done without injuring the cause we defend:
and it is clear that a prudent
general will, in this
respect, regulate
his conduct by the circumstances
of the
case, by an attention
to the safety of the army and of the
state, by the magnitude
of the danger, and by the character
and behaviour of the enemy.
Should a weak nation or town
be attacked bv a furious conqueror who threatens
to destroy
it, are the defenders
to forbear firing on his quarters?
:Far
from it: that is the very place to which, if possible, every
shot should be directed.
15,. Ten- Formerly,
he who killed the king or general of the enemy
dcrn_,-*f,)* WaS commended and greatly rewarded : the honours annexed
the person the spolia 0!vima are well known.
:Nothing was more natural :
of _ ask_ng
in o_'_er-t]mes,
the belligerent
nations had, almost in every
who
in
arms aga_nstinstance,
their safety and very existence
at stake;
and the
us.
death of the leader often put an end to the war.
In our
days, a soldier would not dare to boast of having killed the
enemy's king.
Thus sovereigns tacitly agree to secure their
own persons.
It must be owned, that, in a war which is carried on with no great animosity,
and where the safety and
existence
of the state are not involved in the issue, this
regard for regal majesty is perfectly commendable,
and even
consonant to the reciprocal duties of nations.
In such a war,
to take away the life of the enemy's sovereign, when it might
be spared, is perhaps
doing that nation a greater degree of
harm _han is necessary for bringing
the contest to a happy
issue. _ :But it is not one of the laws of war that we should on
e Tlmur-bec
made war
on Joseph
Sofy, king of Carezem,
and subdued
hl._ kingdom
During
the eourse
of
the war, that great man proved
himself to be possessed of all that modera_
tmn and pohteness
which is thought
pecuhar t()our modern warriors.
Some
melons being brought to ham whilst he
was besieging
Joseph
in the caty of
Eskiskus,
he resolved
to send a part
of them to his enemy,
thinking
it
would bc _ breach
of civility not to
472

share those new fruits with that prmca
when so near him" and accordingly
he
ordered
them to be put into a gold
basra, and carried to h_m.
The kiag
of Carezem
receaved this instance
of
politeness
in a brutal manner;
)" ordered the melons to be thro_,
rata
the foss_, and gave the basin to th¢
city gate-keeper.--La
Croix, ttlst, of
T_mur-bec,
book v. ch. xxviL---_|ik
_..D, 1797,
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every occasion spare the person of the hostile king: we are Boo_m.
not bound to observe that moderation except where we have cs&P.,m.
,a fair opportunity of making him prisoner.*
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TO

THINGS

BELONGING

cuAP.

,x.

TO THE ENEMY.(164)
A STATE taking up arms in a just cause has a double _ 180.Prin
rig'_at' a_galnst her enemy,--1, a right to obtain possession of c_plosof th_
_
•
_"_
•
"
_
right over
her property
withheld
by •the enemy ; to
added.._ulngs no_
.
.
• whlcll must he
•
'he
exp'enses recurred m the pursmt of that ohlect, the lun_,n, to
l--t_argeso_the
c
war, and the reparatmn of damages : fur, were the _no=y.
_ld b'blig6"d_5"_ear those -dkp'_nses and losses, she would not
fully recover her property, or obtain her due.
._g_9._£aken
her enemy , in order to render _
ixmapable
o._0fsu_rting
his upjust violeace (§ 138)_a right to deprive
h__ns_o_resistance.
Hence, as'_rom their source,
orlgm-'_at'e'alIthe i'ights which war gives us over things belonginKto the enemy.
I speak of ordinary cases, and of what
• On this subject,
let us notice a
trait of Charles
XIL of Sweden, in
which sound reason and the most cxaltcd courage arc equally coneplcuous,
That prince, being engaged in the siege
of Thorn
m Poland,
and frequently
walking round the city, was easily distingulshed
by the cannoneers_
who
regularly
fired upon him as soon as
they saw him make
his appearance,
The principal officers of his army, greatly alarmed at their sovcrmgn's
danger,
wished to have xnformatmn sent to the
governor, that, if the practice was continued, no quarter
should be granted
e_ther to h_m or to the garrison.
But
the Swedish monarch would never perm_t such a step to be taken, telhng his
officers that the governorand
the Saxon
cannoneers were perfectly right in ac_.
ing as they did, that it was h_mself
who made the attack upon them, and
that tho war would be at an end if
_aey could kill h_m ; whereas
they
would reap very little advantage
even
from killing the principal
officers of his
army.--Histo_re
du Nard, p. 26.--Edit.
a. ],. 1797.
(164) See, in general,
Orotius, oh.
5 ; Home on Cantures ; Marten's L. Nat.
oO
2r

287; and the modern decismns, 1 Chitty's Commcreml
Law, 377---437,
and
Chitty's Law of Natmns, per tnt.
And
as to the legal right of embargo
and
capture, as it affects rommerc¢, and exceptmns, as respects small fi*M_g vessels,
1 Ch_tty's C. L. 426
But, that exemption is matterof
f_rbearancc,
r,tther than
of right, and serene analogous
to busbandmen and cultivators
of land being
usually spared, see Vattel, _ 147. ante,
352, and see Young, Jacob, and Johorea,
1 Rob. Rep. 19, as to hshmg-boats
and
fishermen, per Sir _;_. Scutt.
Questions
respecting
capture_
and
prizes_ or even _mprisonment
of the
person ivmdent
to the seizure as prize,
cannot m general become the subject
of ht_gation, directly, m any of the mumc_pal courts of th_s country, but must
be investigated
in a prize court, which,
in this country, is holden under a d_stinct authority from that of the court
of Admiralty,
_uz. under a spemal cammissmn
from the king, who would
otherwise preside in person over prw.a
questions"
and from such eommissmn
*.here is usually an appeal to the king
m council; see cases iv note (165), _t_
385.--C.
2
4T_
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X_ particularly relates to the enemy's property.
On certain occn_,. _x. casions, the right of punishing him produces new rig_h_x
the things which belong to him, as it also does over his person.
Tjaese we shall presently consider.
161. The//We have a right to deprive our enemy of his possessions,
:_gh:°f° 1/ of"_Vy_._ tla]ing_.hi_h ma_. augjnent his s-tree, I) an_['enab]e
hhem."_ _to
m_ke war. This e_'ery one e_aea_'_urs to_accomp]_sh
m the manner most suitable to him. Whenever we have an
opportunity, we seize on the enemy's property, and convert
it to our own use: and thus, besides diminishing the enemy's
power, we augment our own, and obtain at least a partial in
demnification or equivalent, either for what constitutes the
subject of the _.lr, or for the expenses and losses incurred in
it_prosecution :--m a word, we do ourselves justice.
162.Wha_ / The right to security often authorizes us to punish injustice
_stak_ _'or violence. It is an additional plea for depriving an enemy
fromthe
of some part of his possessions.
This manner of chastising a
enemy hv
wayof pc- nation is more humane than making the penalty to fall on the
nalty,
persons of the citizens. With that view, things of value may
[ 365 "l be taken from her, such as rights, cities, provinces. ":But all
wars do not afford just grounds for inflicting punishment.
A
nation that has with upright intentions supported a bad cause,
and observed moderation in the prosecution of it, is entitled
rather to compassion than resentment from a generous conqueror: and in a doubtful cause we are to suppose that the
enemy sincerely thinks himself in the right.
(Prelim. § -°1 ;
Book III. § 40.) The onl_ circumstance, therefor% which
gives an enemZ therlgh"-_"
(to "pu_ish_]_]s'_d'versari'es,_is thelr
ev-_Fdent"in_us_tjg_unsup:ported even ]Jy_any pIaii_ib'[e_pretext,
or some heinous outrage in their proceedii_gs_: and_ on every
occasion, l_e ought to confine the £un_shifi_nf _owhat his own
hecurity and the safety of nations require. As'i'ar'_s consistent
wlth prudence, it is glorious to obey the voice of clemency :
that amiable virtue seldom fails of being more useful to the
party who exerts it, than inflexible rigour.
The clemency of
Henry the Great was of singular advantage in co-operating
with his valour, when that good prince found himself compeUed to conquer his own kingdom. Those who would have
continued his enemies if only subdued by arms, were won by
his goodness, and became affectionate subjects.
163.Wh_t l-_n fine_ we seize on the enemy's property, his towns, his
is withheld4brovinoes, in order to bring him to reasonable conditions, and
fromh_m,
] him to accept of an equitable and solid peace. Thus
in
order to _-c._m_)e
obhgehim "/iiuch more is taken from him than he owes, more than is
to g,_'ej_st claimed of him : but this is done with a design of restoring
s_mf_ouon,the surplus by a treaty of pea_e. The king of France* was,
in the last war, known to declare that he aimed at nothing --.for
The peace wa_ become absolutely
_ecesaary to h_m; and he had, in refor his few oonquest_ Loui_bourg,

with all _ts dependencies, which wer_
of more xmportanee to him. []Note b$
the former tranalato_.]
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himself:
and by the treaty of Aix-la-Chapelle,
he actually
Boo_m.
restored all his con(luest_ .....
cuAv. _x.
.... -'As-t'he t_i_;ns and_lands
taken from the_ enem5 ar_ .¢aJ],_._ 16_
__
pi'oper_y taken from him comes u_)d_rSR°°ty-(18_} '
_nn't'amnof
booty_ r T__hisboot_/naturall,v
belongs to ...
.....
'_
t'hd'_5_'ifi_'kTfig_no
less than the conquests ;. for he_(_¢_¢
(_ _ _[ _(A
alo_nehas such c]:_ims against ttie" hos_]le nation as warr'_ht _ _,_ . _"_ _ _
"[tim to seize on her property and convert it to his ow_ use. (165) 3
_ ' /
His soldiers, and even his auxiliaries,
are only instruments
which he employs in asserting his right.
He maintains and .
'
pays them.
Whatever
they do is in his name, and for him.
Thus, there is no difficulty, even with regard to the auxiliaries.
If they are not associates in the war, it is not carried on for
their benefit;
and they have no more right to the booty titan
to the conquests.
:But the sovereign may grant the troops
what share of the booty he pleases.
At present most nations
allow them whatever they can make on certain occasions whe_ [ 366 ]
the general allows of plundering,--such
as the spoil of enemies fallen in the field of battle, the pillage of a camp which
(165) That they belong to the king,
unless delegated
to a subject, see furthor, post, _ 202, page 391. But to the
king ibr the benefit of the community,
and not as his own private property.
Id. ibid.
In case a territory
of a foreign s.verelgn,
or a part of it, be capturcd, the sovereign
of the conquemng
state is entitled to all the property there
of the conquered
sovereign ; Advocate
Geueral v. Amerehund,
Knapp's
Rep.
of Cases before the Privy Council, 329;
and the same
case estabhshes
that
.a_re is no distraction,
m this respect,
between the pubhc and private property
of an absolute
monarch;
and that,
therefore, money in the hands of the
banker of a prince, whose _erritones
have been conquered
by the British,
may be recovered
on an mformatmn
by the Enghsh
attorney-general
from
the banker.
Doc_ded in Pmvy Council,
reversing the judgment of the court below at Bombay.
See Holt's case, Ni.
PrL 11_; L_udo v. Roduey,
Douglas,
_13 ; Caux v. Edvu, Douglas_ 594 ; 1/,'/ph_ustone v. Bedreeehumt, Knapp's Rep.
316; Ch_tty's Gem Practaoe, 2 n. (b),
16 n. (e), Id. 818. But to this rule
there is an exeeptmn,
as regards any
trust which may be enforced in a court
of equity ; Pearson
v. Belcher, 4 Vee.
627, _haloner v. Samaon, 1 Bro. pL 149 ;
and see Hill v. Reardoa,
2 Russell's
Rep. 608, qualifying 2 Sire. & Sttu Rep.
437---4511 Chitty's Gem Practme, 818.
When the property seized is under

:£100, the claim may be settled m the
prize court, summarily,
and without a
formal suit; but not so, ff it be even a
trlfleabove that amount. The:Mercurous,
5 Rob. 127.
In the case of Etphin_toue v. Bedrevehund, Knapp's
Rep. 316, where the
members of the prowsmnal
go_ernment
of a recently
conquered
country had
seized the property
of a natLve, who
had been refused the benefit of the artlcles of capltulatmn
of a fortress, of
whmh he was the governor,
but who
had been permitted
to reside
under
mihtary surveillance
in hts own house
m the city, in which the seizure was
made,
and whmh was at a &stance
from the scene of actual hostihties,
it
was held that such seizure must be regarded in the hght of a hostde so*sure,
and that, therefore,
a mume*pal
court
had no junsd_ctmn
on the subject.
And _t was further considered,
in the
_ae
ease, that the circumstance
that,
at the time of the seizure, the city
where it was made had been, for some
months previously, in the undisturbed
possession
of the provismnal
govern°
meat, and that courts of justice, under
the authority of that government,
were
sitting in it for the administration
of
justice, d_d not alter the character of
the transaction ; and that, consequently,
whatever might be the legahty of the
capture, or hostile se_surc, still the party
had mistaken fi_s remedy in proseeutang
it in the supreme court of Bombay.--C.
47_
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_oo_ m. nas been forced, and sometimes that of a town taken by asca._P._x.. sault. In several ser_dces_ the soldier has also the property
of what he can take from the enemy's troops when he is out
on a party, or in a detachment, excepting artillery, military
stores, magazines, and convoys of provisions and forage, which
are applied to the wants and use of the army. This custom
being once admitted in an army, it would be injustice to exclude the auxiliaries from the right allowed to the national
troops. Among the Romans, the soldier was obliged to bring
in to the public stock all the booty he had taken.
This the
general caused to be sold; and, after distributing a part of
the produce among the soldiers, according to rank, he consigned the residue to the public treasury.
185. Con- Instead of the custom of pillaging the open country and
_butions. defenceless places, another mode has been substituted, which
is at once more humane, and more advantageous to the belligerent sovereign--I
mean that of eontrlbutions.
Whoever
carries on a just war has a right to make the enemy'scountry
"contribute to the support of his army, and towards defraying
"all the charges of the war. Thus_ he obtains a_art 9_h_t
is dueto him; and the ene_"_s_ sul_ject_;b'y consenting t_
pay the sum demanded, have their property secured from pillage, and the country is preserved.
But a general who wishes
to enjoy an unsullied reputation, must be moderate in his demand of contributions, and proportion them to the abilities of
those on whom they are imposed. An excess in this point
does not escape the reproach of cruelty and inhumanity: although there is not so great an appearance of ferocity in it as
in ravage and destruction, it displays a greater degree of
avarice or greediness,./Instances
of humanity and moderation
cannot be too ofte_ quoted.
A very commendable one occurred during those long wars which France carried on in the
reign of Louis XIV.
The sovereigns, seeing it was their mutual interest as well as duty to prevent ravage, made it a
practice, on the commencement of hostilities, to enter into
treaties for regulating the contributions on a supportable footing : they determined the extent of hostile territory in which
each might demand contributions, the amount of them, and
the manner in which the parties sent to levy them were to behave. In these treaties it was expressed, that no body of
men under a certain number should advance into the enemy's
.country beyonct the limits agreed on, under the penalty of bemg _reated as freebooters.
By such steps they prevented a
multitude of disorders and enormities, which entail ruin on
the people, and generally without the least advantage to the
belligerent sovereigns. Whence comes it that so noble an example is not universally imitated ?
166.wMte
_xlf it is lawful to take
away the property
of an unjust enemy
and destru
....
'
_
--- -_o_.

ti___eatro_g

what we cannot convenientl$
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'fo Thus, we waste a country, and destroy the pro- Bookm
rage, that the enemy may not find a subsistence chAP._x.
there: we sink his ships when we cannot take them or bring [ 367 ]
them off.All thi_tead_to .
"
"
•"
wa_Ar..;
butsuch,measures
arc._y__sued
withmoreA:atio_n
and according
tothee_of
thef__.,.Thosewho
tearUp thevinesand cutdown thefruit-trees
arelookedupon
as savagebarbarians,
unlesswhen theydo itwitha view to
punishtheenemy forsome grossviolation
ofthe law of nations.They desolate
a countryformany yearsto come,and
beyondwhattheirown safetyrequires.Such conductisnot
die.rated
by prudence,
butby hatredand fury.,_
_On
certain occasions, however, matters a'_e carried still_ lsT. Rafarther: a country is totally ravaged, towns and villages are'_vag'ngand ]
sacked, and delivered up a prey to fire and sword. Dread-_'urn"g" /
ful extremities, even when we are forced into them ! Savage ! //
and monstrous excesses, when committed without necessity [ 2 /"
_T_here are tw_ re_._ons: however; which may authorize them.m.m.m.m.m_
th_s'
.
tisinng_anu_ustapd
barbarous nation,
of checkinz her br_re_e__.hea:
depredat!on_.
Who can doubt that the king of Spain and the
powers of Italy have a very good right utterly to destroy those
maritime towns of Africa, those nests of pirates, that are continually molesting their commerce and ruining their subjects ?
But what nation will proceed to such extremities merely for
the sake of punishing the hostile sovereign ? It is but indirectly that he will feel the punishment: and how great the
cruelty, to ruin an innocent people in order to reach him !
The same prince whose firmness and just resentment was commended in the bombardment of Algiers, was, after that of
Genoa, accused of pride and inhumanity,
2. We _vag, e a
country and render it uninhabitable, in order to make it serve
_-to
cov_-"---_o_----'-fi:o'-_ntl*"era_al_st--an
enemy
w'w'_se lncur_mns
We are nnahln to _'-h_-_v any otli_r-means.
c_ruel expedient, it is true: but why should__
lowed to adopt it at the expense of the enemy, since, with the
same view, we readily submit to lay waste our own provinces ?
The czar Peter the Gr_at_ in his_flight bej_lc
Charles the T_
ravaged an extent of above fourscore
leagues o2 his own empire, in order to cheek the impetuosity
of a torrent which he was unable to withstand.
Thus, the
Swedes were worn down with want and fatigue ; and the Russian monarch reaped at Pultowa the fruits of his cireumspectmn and sacrifices. :But violent remedies are to be sparingly
applied : there must be reasons of suitable importance to justify the use of them. A prince who should, without necessity,
imitate the czar's conduct, would be guilty of a crime against
his people : and he who does the like in an enemy's country,
when impelled to it by no necessity, or induced by feeble reasons, becomes the scourge of mankind.
In the last century,
4w
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• _oKm. the French ravaged and burnt the Palatinate.*
All Europe
CBAP._x resounded with invectives against such a mode of waging war.
It was in vain that the court attempted to palliate their conduct, by alleging that this was done only with a view to cover
their own fronUer :--that was an end to which the ravaging
of the Palatinate contributed but little : and the whole proceeding exhibited nothing to the eyes of mankind but the
revenge and cruelty of a haughty and unfeehng minister.
16s. What For whatever cause a country is ravaged, we ought to
th,ng_aretospare those ed_des-ffhlch -d6-ti-onour to human socie_, and
I_ apar,& do not contribute to increase the enem2c's- _tr_en_tt_--suchas
tombs, public buildin_sz and all works of remarkable
beae_Ly. "What advantage is obtained by destroying-the_
I-t-is declaring one's self an enemy to mankind, thus wantonly
to deprive them of these monuments of art and models of
taste ; and in that light Belisarius represented the matter to
Tottila, king of the Goths.t
We still detest those barbarians
who destroyed so many wonders of art, when they overran
the Roman empire.
However just the resentment with which
the great Gustavus was animated against Maximilian, duke
of Bavaria, he rejected with indignation the advice of those
who wished him to demolish the stately palace of Munich,
and took particular care to preserve that admirable structure.
..N__qy_e.rtheJ.ess___if
we find it necessary to _d__r.o_ _difl,__Qf
that nature in order to carry on the opera figns 9f_yt_r._9_
advance the works _ina siege, _._ have an undgubted ri_
take such a step. The sovereign of the country, or his
-general, r_aTegfi6-scruple to destroy them, _\hen necessity or
the maxims of war require it. The governor of a bes]_'_e_
town sets fire to the suburbs, that they may not afford a lodgment to the besiegers.
Nobody presumes to blame a general
who lays waste gardens, vineyards, or orchards, for the purpose of encamping on the ground, and throwing up an entrenchment.
If any beautiful production of art be thereby
destroyed, it is an accident, an unhappy consequence of the
war; and the general will not be blamed, except ia those
cases when he might have pitehed his camp elsewhere without
the smallest inconvenience to himself.
_6_.Bom-__In bombarding towns, it is difficult to spare the finest edi:.arding ,/flees.
At present we generally content ourselves with batter_ing the ramparts and defences of a place. To destroy a town
with bombs and red-hot balls, is an extremity to which we do
not proceed without cogent reasons.
But it is nevertheless
warranted by the laws of war, when we are unable by any
other mode to reduce an important post, on which the success of the war may depend, or which enables the enemy to
• In 1674, and a second time, much
more dreadfully, in 1689.
See his letter in Proeopins.
It

4_

is quoted by Gretius,
_ ii. note xi.

lib. iiL cap. xil
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annoy us in a dangerous manner.
It is also sometimes prac- hook TIT.
tised when we have no other means of forcing an enemy tO..C_AP'2--L-L
make war with humanity,
or punishing him for some instance
of outrageous
conduct.
But it is only in cases of the last
extremity,
and with reluctance,
that good princes
exert a
right of so rigorous a nature.
In the year 1694, the Engliqh [ 869 ]
bombarded
several maritime towns of France, on account of
the great injury done to the British trade by their privateers.
But the virtuous
and noble-minded
consort of William the

2l ._-c c

_ _._r-_
_

Third did not receive the news of these exploits with real
satisfaction.
She expressed
a sensible
concern
that war
should render such acts of hostility necessary,--adding,
that
she hoped such operations would be viewed in so odious a
light, as to induce both parties to desist from them in future.*
z_Jfortresse_ s_ ramparts_ and every kind of fortification
aret 1"0. lsosole_ro2riated
to the_ purposes
of war: and in a just m,_htmnot
w_ing
TS_morse _urzfl,_nothing
more justifiable,
than fortresses.
to demolish those which weflo pot intead._o retain in our own
_.
an innocent

We so far weaken the enemy, and do not involve
multitude in the losses which we cause him. This

was the grand advantage
that France derived from her victories in a war in which she did not aim at making conquests.
ar'd_.are granted
to lands and houses intended tor_ 171. s_fe
-w-Yether from pure favour, or _ith the pro_iso oft, gu_r'l_
ribution.
The_e consist of sol,tiers, wh. protect_
st parties, b_p.!._tuciw_
the general's2rde_e
persons t" th-e-se--so-[di_s-:mu-st be considere_'d by the enemy as
sacred:
he cannot commit any hostilities against them, since
they have taken their station there as benefactors,
and for
the safety of his subjects.
They are to be respected
in the
same manner as an escort appointed to a garrison, or to prisoners of war, on their return to their own country.
What we have advanced is sufficient to give an 1des of the _ 172. Gemoderation which we ought to observe, even in the most just nero! _l_ of
war, in eyt_.t_ngp.ur right to pillage and ravage the een mv8' moderat,ot
countrLy=J. Except
the single ease in which there is question"-"thereSpectmgevil
of punishing an enemy, the whole is reducible to this general _h,eh may
: rule4_tAll
damage done to the enemy unnecessarily,
every _ done t,
act of hostility which does not tend to procure victory and an enemy.
bring the war to a conclusion, is a licentiousness
condemned
_i_cbY
the law of naturenlB
e_tiohsness
is unavoidably
suffered to pass with _ 173. Rule
smpunity, and to a certain degree, tolerated, between nation of
the vo-law
luntary
and nation.
How then shall we, in particular
cases, deter-of nuuons
mine with precision to what lengths it was necessary to carry on the sa_e
hostilities, in order to bring the war to a happy conclusion ? subject
And even if the point could be exactly ascertained, natio.____
ns

•ck ow ea nocommoy
j dg_ : eac3h
formshe5
• Hist_ire

•

de Ou llaume IIL liv. vi. tom, ii. p. 66.
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Booxm. ment of the conduct she is to pursue in fulfilling her duties.
c_,e. _x..]T you once open a door for contin'ukl uccff_ia_iolis-of outrageous excess in hostilities, you will only augment the number
of complaints, and inflame the minds of the contending parties
with increasing animosity: fresh injuries will be perpetually
springing up; and the sword will never be sheathed till one
[ 370 ] of the parties be utterly destroyed.
The whole, therefore,
should, between nation and nation, be confined to general
rules, independent of circumstances, and sure and easy in the
application,
iN'owthe rules cannot answer this description,
unless they teach us to view things in an absolute sense,--tconsider them in themselves and in their own nature.
As,
therefore, with respect to hostilities aKa_..CaCI_'___l_rson, the vo]-u-nmrTl-a_:o_r'natio---'-nso-0-_y]_rohib_&s_t.b.o_. n_
t
,_-_es wtdch are ]n themselyes un]_T_lll_and_.odj_%._
.._ oisoninz, assassination, treac_r_, the massacre of an enemy
_'ho ]_as s_trreh_ere(t and from whom we have no_tg_
_
fgaj',wso te'Z_sa'-na_w, l"-'_"_h_d
questlon now bet'or'e us, con,
-Zdemns every act of hostility which, of its own nature, aad.__.
_ependently of clrcumstances,'contributes
nothing to _.suc¢.£aa of q_r arms_ and does not increase _our stren
fi_th or
_eaken that of the enem_: and_ on the other _an_[t
per_mits or tolerates every act which in-itself is naturally adapted
.to promote the object of the war, without con s!de_ing whethey
such act of hostility was unnecessar_y__uselessz or superfluous,
i_nnthat particular instance, unless t-_'rebe_the
clearest evidence to prove tb_at an exception ought to have been made in
"the case in question : for where there is p_itiye 9yidence, the
freedom of judgment fib longer exists. Hence, the pillagin _
"-of a country, or ravag{ng aTtwith _fire, xs not, in a general
_;iew of the matter, a violation of the laws of war : but if an
enemy df much superior strength treats in this manner a
town or province which he might easily keep in his possession
as a means of obtaining an equitable and advantageous peace,
he is universally accused of making war like a furious barbarian. Thus the wanton destruction of public monuments,
temples, tombs'-_-statu-'-_s,"t)a_nt--]n-'g_,-'_.;-_'i_a_sb_'te]y conardintied, even by the voluntary law of nations_ as never being conducive to the lawful object of war. The pillage and
destruction
of towns, the devastation of the open country,
ravaging, setting fire to houses, are measures no less odious
and detestable on every occasion when they are evidently put
in practice without absolute necessity, or at least very cogent
reasons. But as the perpetrators of such outrageous deeds
might attempt to palliate them under pretext of deservedly
punishing the enemy,--be it here observed, that the natural
and voluntar_ law of nations does not allow us to in"_ct_uch
_jj_a_his_hi_ntYs,ex6eptfor enormous offences agal'_ns't'_tl_eT_-'o'_
nations : and even then, it is g'IbKofi_"CO-]___b%_
of humanity and clemency, when rigour is not absolutely ne.
485
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cessary.
Cicero condemns the conduct of his countrymen in _ooa m.
destroying Corinth to avenge the unworthy treatment
offered ,,u_v. _x.
to the Roman ambassadors, because Rome was able to assert
the dignity of her ministers without proceeding
to such cxtrcmo rigour.
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THE faith__lg0_
and treaties is the basis of the peace § 174. Faith
of_'at_ons, as w_-_a_;_'_]:own
in an exnress
chapter \(Book IL
to be sacred
.
r
.
between
(_. XV.)
It is sacred among men, and absolutely
essentml eneame,.
to thclr e_mmon safety.
Are we then dispensed from it towards an enemy?
To imagine that between two nations at
war every duty ceases, every tie of humanity is broken, would
be an error equally gross and destructive.
Men, although reduceR, ta__h_ -ze.oes_,3..qf._aking
al_ arms'_or-t]:_e_r owa de=

otherwis_'_ld
be no laws of war. Even he who wages
an unjust war agalnst-us'_
_
_aman-: we still owe him whatever that quality requires of us. But a conflict arises between
our duties towards ourselves, and those which connect us with
other men. The right to security authorizes us to put in practice, against this unjust enemy, every thing necessary
for repelling him, or bringing him to reason.
:But all those duties,
the exercise of which is not necessarily
suspended by this conflict, subsist in their full force : they are still obligatory on us,
both with respect to the enemy and to all the rest of mankind.
_ow, the obligation of keeping faith is so far from ceasing in
time of war by virtue of the preference
which the duties towards ourselves are entitled to, that it then becomes more necessary than ever.
There are a thousand
occasions, even in
the course of the war, when, in order to check its rage, and
alleviate the calamities which follow in its train, the mutual
interest
and safety of both the contending
parties
requires
that they should agree on certain points.
What would become of prisoners of war, capitulating
garrisons,
and towns
that surrender,
if the word of an enemy were not to be relied
on ? War would degenerate
into an unbridled
and cruel lieentmusness:
its evils would be restrained
by no bounds;
and
how could we ever bring it to a conclusion
and re-establish
peace ? If faith be banished from among enemies, a war can
never be terminated with any degree of safety, otherwise than
by the total destruction
of one of the parties.
The slightest
61
2 fd
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BOOKnX difference, the least quarrel, would produce a war similar to
CHAr x that of Hannibal against the Romans, in which the parties
f-ught, not for this or that province, not for sovereignty or
for glory, but for the _ery existence of their respective na[ 372 ] tions.* Thus it is certain that the faith of promises and treaties is to be held sacred ill war as well as in peace, between
enemies as well as between friends.J:166)
_;175.Wha( The conventions, the treaties maple with a nation_ are broken
treatiesare or'annulled by a war arising between the contracting parties,
to
be ohe_ther because those compacts are grounded on a tacit supposerved
be- _.._
tween one- smon of the continuance of peace, or because each of the partakes,
ties, being authorized to deprive his enemy of what'belongs to
him. takes from him those rights which he had conferred on
him by treaty.
Yet here we must except those treaties b_"
certain !hinKsa.fe st_ulated in ca_s_..af_xmptare,----a__,s
for instanc exthe length of _ime to be allowed on each side for
t_-e su'b_cts o-fil_e other nation'to quit il_e cg_uptr_'_t_e_'_fieu trality of a town or province, insmed by mutual consent, &c.
Since, by treaties of this nature, we mean to provide for what
shall be observed in case of a rupture, we renounce the right
of cancelhng them by a declaration of war.
For the same reason, all promises made to an enem_ in the
co_rs_ of"a"War are o_]]gktor_r. -'For when once We treat'_'ith
"h'Tn_-wh]lstthe sword is uns'h_athed, we tacitly but necessarily
renounce all power of breaking the compact by way of compensation or on account of the war, as we cancel antecedent
treaties, otherwise it would be doing nothing, and there would
be an absurdity in treating with the enemy at all.
176. on
_ut co_y_ptions made durin_ a war are like all other com,,hat
smns o_they pact_ aad..tre_ties, of which the _:eb]p_'oekI'dbservance is a taci_
_,y b_
condition (Book II. § 202) : we._re n2.1onger bound to observe
tbrokea, thenl towards an enemy who has himself been _
first to violate them. And even where there is question of two separate
conventions which are wholly unconnected with each other,although we are never justifiable in using perfidy on the plea
of our having to do with an enemy who has broken his word
on a former occasion, we may nevertheless suspend the effect
of a promise in order to compel him to repair his breach of
faith; and what we have promised him may be detained by
way of security, till he has given satisfaction for his perfid_
Thus, at the taking of Namur, in 1695, the King of Engl_d
caused Marshal Bouiilers to be put under arrest, and, notwithstanding the capitulation, detained him prisoner, for the purpose of obliging France to make reparation for the infractions
_"
of the capitulations of Dixmudc and Deinse.t
De salute certatum est.
(166) To this doctrine, the prohibition of subjects of belhgerent states
_having commercial contracts with each
other, and the proh_bltmn m Great
482

Britain of contracts of ra_om, constltute exceptions, 13ost,403---4 4.--C.
J"HlstoLre de Guillaume III tom. ft.
p. 148.
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Good-faith
consists not ont5 in the observance of our prom_ises_ but _
in not_ deceiving
on such occasions as lay us
ub"cIei:'any sort of obligation to speak the truth.
From this
sul_ject arises _a question which has been warmly debated
in
former days, and which appeared
not a little intricate
at a
time when people did not entertain
just or accurate ideas respecting the nature of a lie.
Several writers, and especially
divines, have made truth a kind of deity, to which, for its own
sake, and independently
of its consequences,
we owe a certain
inviolable
respect.
They have absolutely
condemned
every
speech that is contrary to the speaker's
thoughts : they have
pronounced
it to be our duty, on ever), occamon when we cannot be silent, to speak the truth according to the best of our
knowledge, and to sacrifice to their divinity our dearest interests rather than be deficient in respect to her.
:But philoterests, of more accurate ideas and more profound penetration have cleared up that notion, so confused, and so false in its
consequences.
They have acknowledged
that _uth ingeneral
i_'_pgt!)e
soul of human society, the basis
of all co__£h.e_t_a!
Jnt.rxcourse of men,--_-and, consequently,
that a man ought not to speak an untruth, even
in matters of indifference,
lest he weaken the respect
due to
truth in general, and injure himself by rendering
his veracity
questionable
even when he speaks seriously.
But in thus
grounding the respect due to truth on its effects, they took the
right road, and soon found it easy to distinguish
between the
occasions when we are obliged to speak the truth, or declare
our thoughts,
and those when there exists no such obligation.
; _T-he appellation
of lies is given only to the words of a man
who speaks contrary
t-'--o
his thoughts, on occasions when he is
_an der an obligation
to sl?eak the truth.
"Another
name (in
Latin, J_/8_'_Tappl[e_[
_ an/_fa'l:;e discourse to persons who have.99 righgto insist on our telling them the truth
1_ the particular
case in question.
-TIiese principles being laid down, it is not difficult to ascertain the lawful use of truth or falsehood towards an enemy on
particular
occasions.
Whenever
we have expressly or tacitly
gage_.._Q.l_peak truth,'_w-e_e]ndispensably
obliged to it bjr
_hat faith of which we have proved the inviolability.
Such is
t]ig caste o'f'eonventions
and treaties :--it is indispensably
necessary that they shouht imply a tacit engagement
to speak
the truth ; for it would be absurd to allege that we do not enter into any obligation
of not deceiving
the enemy under
colour of treating with him :_it would be downright mockery,
_it would be doing nothing.
We are also hound to speak the
truth to an enemy on all occasions when we are naturally
°b-]_-_
_d'_
_(;i_the laws
of humanity,_that
to owe
say, towhen-ever the
sticcessof
oilr arms,
and the duties iswe
our"_ Fakaloquy,

false speaking,

untruth,

falsehood.
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selves, do not clash with the common duties of humanity, so
as to suspend
their force in the present ease, and dispeuse
with our performance
of them.
Thus, when we dismiss prisoners, either on ransom or exchange, it would be infamous
_o point out the worst road for their march, or to put them in
a dangerous one : and should the hostile prince or general inquire after a woman or child who is dear to him, it would be
scandalous to deceive him.

17s. Str_,
But when, by leading the enemy into an error, either by
arid words in which we are not obliged to speak truth, or by some
arufieeein feint, we can gain an advantage in the war, which it would be
War.
lawful to seek by open force, it cannot be doubted that such
[ 374 ] a proceeding
is perfectly
justifiable.
Nay, since humanity
obliges us to p_eTer _e gentlest
methods in the proseeutiox_
of our rights,--if_b_
a stratagem , by a feint void of p e_rfidy,
we can make ourselves'masers
ot' a strong place,surpr_se_-_e
enemy, and overcome him, it is much better, it is really more
commendable,
to succeed in this manner, than by a bloody
siege or the carnage of a battle.*
But the desire to spare the
effusion of blood wilt by no means authorize us to employ perfidy, the introduction
of which would be attended with consequences of too dreadful a nature,
and would deprive
sovereigns, once embarked
in war, of all means of treating
together, or restoring peace (§ 174).
I
Deceptions
practised
on an enemy, either by wo'rds or
' actions, but without perfidy,--snares
laid for him cpnsist_ent
with the rights of war,--are
strata_ems2the
use of which, t_as
L_l-_gwa_s_7"b-c_-Ct_m-__an_r"h'-_[_:rten
a great
share in the glory of celebrated
commander_he
king of
England (William IIl.) having discovered
tilat one of his secretaries regularly
sent intelligence
of every thing to the hostile general, caused the traitor
to be secretly put under ar
rest, and made him write to the duke of Luxembourg
that the
next day the allies would make a general forage, supp,_rted
by a large body of infantry with cannon : and this artifice he
tagems

i There

was

a time when those who

were taken m attempting
to surprise a
town, were put to death.
In 1597_
pnnce Maunce attempted to take Venloobysurpnse:
theattemptfafied;
and
some of his men, being made prisoners
on the occasiOn, ,' were condemned
to
death,--the
mutual consent of the parties having introduced
that new rule,
m order to obvmte dangers of this
kind."
(Grottos HLst. of the Disturb.
m the Netherlands.)
Since that time,
the rule has been changed : at present,
mdltary men who attempt to surprise
n town m t_me of open war, are not,
in case of bemg taken, treated in a different manner
from uther pnsoners :
484

and

thin custom

is more

consonant

to

reason and humanity.
Nevertheless,
if they were m dlsgmse, or had emptoyed treachery, they would be treated
as spies;
and this is, perhaps, what
Grottos
means ; for I do not, in any
other instance, find that such seventy
was used towards
troops who were
simply come to surprise a town m the
sdeuce of the night.
It would be qmte
another affair, if such an attempt were
made in a time of profound peace ; and
the Savoyards, who were taken in the
_calade
of Geneva, deserved the punishment of death winch was lnihcted
on them.
[See page 321.]
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employed
for the purpose of surprising
the French army at root: m.
Steinkirk.
But, through the activity of the French general,
cHAt,.x.
and the courage of his troops, though the measures were so
artfully contrived,
the success was not answerable.*
In the use of stratagems,
we should respect not only the
faith due to an enemy, but also the rights of humanity, and
carefully avoid doing things the introduction
of which would
be pernicious to mankind.
Since the commencement
of hostilities between France and England, an English frigate is said
to have appeared off Calais, and m_de signals of distress, with
a view of decoying out some vessel, and actually seized a boat
and some sailors who generously came to her assistance. (167)
If the fact be true, that unworthy stratagem
deserves a severe
punishment.
It tends to damp a benevolent
charity, which [ 375 ]
should be held so sacred in the eyes of mankind, and which is ,_.
so laudable even between enemies.
Besides, making signals _/ _
of distress is asking assistance, and, by that very action, promising perfect security to those who give the friendly succour.
Therefore
the action attributed
to that frigate
implies an
odious perfidy.
Some nations (even the Romans) for a long time professed
to despise every kind of artifice, surprise, or stratagem
in war ;
and others went so far as to send notice of the time and place
they had chosen for giving battle.t
In this conduct there
was more generosity
than prudence.
Such behaviour
would,
indeed, be very laudable, if, as in the frenzy of duels, the only
business was to display personal courage.
But in war, the object_tlgofal_Laar._c.o_atry,
a!_d by.. force to prosecute
our
__.
"_dl,ht_[d.._oal_us.;
and the surest
_
of__QLa_oj__.0a'_
also.._he_..most _&nmeadable,
_d
t!_e_.b_ _gt_ _nlawfu! and odioas in themselves._
The contempt
of artifice, stratagem,
and surprise, proceeds
often, as in the case of Achilles, from a noble confidence in
personal
valour and strength;
and it must be owned that
when we can defeat an enemy by open force, in a pitched battin, we may entertain
a better-grounded
belief that we have
subdued
him and compelled him to sue for peace, than if" we
had gained the advantage
over him by surprlse,--as
Livy§
makes those generous senators say, who did not approve of the
insincere mode of proceeding
which had been adopted towards
* Mdmoires de Feuqui_res,
p. 87.
(16,'7) See an instance
baseness,
Baumaml,
1 Rob.
ante, § 69, page 321._C.
I" This was the practice
meat Gauls.
See Llvy._It

tom. iii.
of similar
l_ep. 245 ;
of the ants stud of

which proved fatal to the Trojans :_
Ille non, mclosus equo Mmervte
Sacra mentlto,
male fermto*
Troas, et ls_tam Priami cnorels
Falleret aulam ;
SOd palam captts gravm.
Hot. lib. iv. od. 6

Achilles, that he was for fighting openly, and not of a disposition
to conceal
himaslf
m the famous wooden
horse,

_ Virg.._n.
n. 390.
§ Tit, L v. hb" xla. cap. 47.
2Q2
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Boor_m. Perseus. Therefore, when plain and open courage can secure
CH_ x. the victory, there are occasions when it is preferable to ar_irice, because it procures to the state a greater and more permanent advantage.
§179 Svte_. The employment of spies is a kind of clandestine practice
or deceit in war. These find means to insinuate themselves
among the enemy, in order to discover the state of his affairs,
to pry into his designs, and then give intelligence to their employer.
Spies are generally condemned to capital punish_E3_ v r_
c
__
t .... -.
_'_ , L 4_£ __- _x
x _-'

ment,
with greatagainst
justice,thesince
we have
means and
of guarding
mischief
they scarcely
may do
For this reason, a man of honour, who is unwilling
himself to an ignominious death from the hand of

any
us
(§ o:her
155).
to expose
a common

f_ z' " [,
, L/dc, ,{-," _,__. _ _,
,'l , ' v.

executioner,
ever
declines
serving of
as him,
a spybecause
; and, moreover,
looks upon the
office
as unworthy
it cannot he
he
performed without some degree of treachery. The sovereign,
therefore, has no right to require such a service of his subjects, unless, perhaps, in some singular case, and that of the
[ 376 ] highest importance. It remains for him to hold out the temptation of a reward, as an inducement to mercenary souls to engage in the business. If those whom he employs make a
voluntary tender of their services, or if they be neither subject to, nor in any wise connected with the enemy, he may
unquestmnably take advantage of their exertions, without any
violation of justice or honour. But is it lawful, is it honourable, to solicit the enemy's subjects to act as spies and betray
him ? To this question the tbllowing section will furnish an
answer.
§ lS0. Clan- , :It is asked, in general, whether it he lawful to seduce the
desnnese-_ enemy's men, for the purpose of engaging them to transgress
ductlon of
their duty by an infamous treachery ? Here a distraction
the enemy's must be made between what is due to the enemy, notwithpeople,
standing the state of warfare, and what is required by the internal laws of conscience and the rules of propriety.
__
endeavour to weaken the enemy by. all 2os\sib)6
"of human socle_y_ as do _gison and assassination (§ 155). _ow,
in seducing a subbed't-to tu_'n-spy_or'the governor of a town
common safety and welfare of mankind.
Subjects actln_ as
.spies to an enemy, do not cause a fatal and una"_d_]_e"vil;
it is possible to guard agaiast them to a_._qertgj_.deKree; an_
as to the security of fortresse% it is the sove.reign's busi_e_ss
_t_be careful in the choice of the govern_ors t9 _mhe
intrusts _
Th_ose In_c_the_
ref_or_e__are
not c_9_
t_e_e_r_al
law of nationss; nor can the enemy complain of
them as odious proceedings. Accordingly, they are practised
i_n all wa_.
But are they hoi_b_ab]_._l:99_6_'.t_%_e-_h
the laws of a _ure coaacma_e ? Certainly no ; and of this
the genera_ls themselves are sensible:_s'_ncver
heard
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to boast of having practised them. Seducing a subject to be- suo_ m.
tray his country, engaging a traitor to set fire to a magazine, cH.sp,x.
tampering with the fidelity of a governor, enticing him, persuading him to deliver up the town intrusted to his charge,
is prompting such persons to commit detestable crimes. Is it
honourable to corrupt our most inveterate enemy, and tempt
him to the commission of a crime ? If__such practices are.at
all excusable, it can be only in a very just war, and when the
__o_c-t
1-_s-tbsa-ve-pur count]_ _,when threatened with
_i-fi _o3-g-_Tw']_c[onqueror,
On such an occasion (as it
should seem) the guilt of the subject or general who should
betray his sovereign when engaged in an evidently unjust
cause, would not be of so very odious a nature. IIe who himself tramples upon justice and probity, deserves in his turn to
feel the effects of wickedness and perfidy.* And if ever it is
excusable to depart from tile strict rules of honour, it is against [ 377 ]
such an enemy and in such an extremity.
The Romans,
whose ideas concerning the rights of war were, in general, so
pure and elevated, did not approve of such clandestine practices. They made no account of the consul Czepio's victory
over Viriatus, because it had been obtained by means of bribery. Valerius Maximus asserts that it was stained with a
double perfidyt ; and another historian says that the senate
did not approve of it.J:
It is a different thing merely to acce_t 9f the offers of a §lSL Whe.
tra]-to_. 3Vb fie riot seduce him : and we n_g_Ltake advantage ther the o_,
o_'_his_crin_ _..__
_while at the same time we detest - it.- F_ives
t_rsota
trmtor may
and deserters commit a come against their sovereign ; yet we be accepted
receive and harbour them by the r(qhts of war, as the civil law
expresses it.§ If a governor sells himself, and offers for a sum
of money to deliver up his town, shall we scruple to take advantage of his crime, and to obtain without danger what we
have a right to take by force ? But, when we feel ourselves
able to succeed without the assistance of traitors, it is noble
Xenophon very properly expresses
the reason_ whwh render treachery detestable, and whmh authorize us to repress It by other means than open
torce." Treachery," says he, "is more
dreadful than open war, m proportton
as _t _s more &fllcult to guard against
e!andestme plots than against an open
attack : tt is also more odmus, because
men engaged m overt hostdlnes may
_aln
treat together, and come to a
sincere reconcihanon ; whereas nobody
can venture to treat w_th or repose
any confidence m a man whom he has
onue found guilty of treachery."--Hrst.
Gr_,e. hb. h. cap. 3.
1"Vmati etmm csedes dul,licem perlldJ_ aecuaaUonem recepa, ,n ammts,

quod eorum mambus mteremptus est,
m Q. Servdto Ca_pmne consule, qula 1_
scelens hujus auctor, m_pumtate promlssa, fret, vletorlamque non merult.
sed emlt.--Llb, tx. cap. 6.--Although
th_s instance seems to belong to another head (that of assassmatmn), 1
nevertheless quote it here, because _t
does not appear, from other authors,
that Oqeplo had reduced Vlrmtus's soldmrs toassassmate hnu. Among others,
see Eutrepms. hb. vl. cap. 8.
_ Qu_ *letoraa. qma empta erat, a
senatu non probata. Auctor de Vrrts
Illust. cap. 71.
§ Transfugam jure belh rectptmus.
Digest. I. xh. tit. 1, de adqmr. Rer.
Dora. leg. 51.
487
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Boon n_. to lejeet their offers with detestation.
The Romans, in their
cK^P x. heroin ages, in those times when they used to display such
illustrious examples of magnanimity
and virtue, constantly rejected with indignation
every advantage
presented
to them
by the treachery
of any of the enemy's subjects.
They not
only acquainted
Pyrrhus with the atrocious design of his physician, but also refused to take advantage
of a less heinous
crime, and sent baok to the Falisci, bound and fettered, a traitor who had offered to deliver up the king's children.*
But when intestine divisionsprevail
amon_ the enemy_ we
may without ___:e-'s_h'eof
the
parties, and avail ourselves of the right which they think they
have to injure the opposite party.
Thus, we promote our own
i_terests,
without seducing any person, or being in anywise
partakers
of his guilt.
If we take advantage
of his error,
this is doubtless allowable against an enemy.
§celtful
182. De-'
Deceitful intelligence
is that of a roan'who feigns _ tobetray m
,.
" Lhis
own
party,
with . a view
of drawing the enemy
into a snare_ee
tenlgellee.
"
.
*
.- _ .......
If he does t_is dehSerately,
and has bims__._l_
rf_L_
[ 878 ] overtures,
it is treachery,
and an infamous procedure : but an
officer, or the governor of a town, when tam_pered with _y-the
enemy, may, on certain occasions, lawfully feign acquiescence
to the proposal with a view to deceive the seducer : an insult
_s offered to him in tempting
his fidelity;
and to draw the
tempter into the snare, is no more than a just vengeance.
By
this conduct he neither violates the faith of promises nor impairs the happiness
of mankind:
for criminal
engagements
are absolutely void, and ought never to be fulfilled;
and it
would be a fortunate
circumstance
if the promises of traitors
could never be relied on, but were on all sides surrounded
with uncertainties
and dangers.
Therefore a ___p._ior, on information that the enemy is tempting the fidelity of an officer
or soldmr, makes no scruple of ordering
that subaltern
to
feign himself
gained over, and to arrange
his pretended
treachery
so as to draw the enemy into an ambuscade.
The
subaltern
is obliged to obey.
But___when a direct attempt
is
made to seduce the commander-in-chief,
a man of honour
generally
prefers, and ought to prefer, the alternative
of explicitly and indignantly
rejecting
so disgraceful a proposal._"
" E_tdemfidemdicamm Pyrrhoregi
medmumvitaeejvs msldmntem; e.kdem
Fahscls vmctum tra&tum pro&torem
hberorumregls.Tlt. Llv hb.xlu,cap.47.
J"When tim dukeof Parmawas engaged m the stage of Bergen-op-zoom,
two Spanish prisoners,whowere confined m a fortnear the town, attempted
to gain o_er a tavern-keeper,and an
Engh_h sol&er,to betraythat fort to
the duke. These men, having acqumntedthe governorwith theclrcum48g

stance, recetved orders from him to
feign acqmescenee; and, accordingly
having made all their arrangements
with the duke of Parma for the surpnsal of the fort,they gave noUceof
every partmularto the governor. He,
m consequence,kept himself prepared
to give a properreceptmn to the Spaniards,whofell into the snare,and |osl
near three thousand men on the occa.
mon.--Grotms, Hist. of the Disturb.in
the Netherlands,bookL
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OF THE SOVEREIGN WHO WAGES AN UNJUST WAR.
HE who is engaged in war derives all his right from the § 183. A._
justice of his cause.
The unjust adversary who attacks or unjust _ar
a rlghtwhatgives no
threatens
him,--who
withholds what belongs
to him,--in
word, who does him an injury,--lays
him under the necessity ever.
of defending himself, or of doing himself .justice, by force of
arms ; he authorizes him in all the acts of hostility necessary
for obtaining complete satisfaction.
Whoever _t_ol:e:fore.tak_
up arms without a lawful _._,
glta z_bsolutely have no right
_-Ti_6"ver: ever_et
of hostility that he commits is an act
He is ehazgeabls _zith all the evils, all the horrors of the
war : all the effusion of blood, the desolation of families, the
_ap_ne, the act_ of violence, the ravages, the conflagrations,
are his works and his crimes. _He.isguilty
of a crime against
the enemy, whom he attacks, oppresses, and massacres without cause : _ty_
of a crime against his people, whom
he forces into acts ot "i_;justice, and exposes to danger, without
reason or neeessity,--ag#inst
those of his subjects who are
ruined Qr dJztre..ssed by the war,--who
lose thmr lives, their
property,
or their health, in consequence
of it:finally,
he is
_AgaJ_st
_lazkind in general, wh__osepeace he
dis tur_o_a
he sets a pernicious _xample.
Shocking
catalogue of miseries and crimes ! dreadful account to be given
to the King of kings, to the common Father of men ! May
this slight sketch strike the eyes of the rulers of nations,--of
princes and their ministers!
Why may not we expect some
benefit from it ? Are we to suppose that the great are wholly
lost to all sentiments
of honour, of humanity,
of duty, and of
rehgion ? And, should our weak voice, throughout
the _'hole
succession of ages, prevent even one single war, how gloriously
would our studies and our labour be rewarded !

§ 184. Great
guilt of the
sovere,gn
who under
takes It.

]
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--Jl_Ie who d2oe.s an injury is bound to repair the damage, orto§ _ss. H,_
_t'f_ag"_Sff
1Trneevfi be irreparable,
and even obhgaUone.
tffstibm_i_t to punishment,
if the punishment be necessary, either
asan example, or for the safety of the party offended, and for
t_n
society.
In this predicament
stands a prince
! who is the author of an unjust war.
He is under an obligai tion to restore
whatever
he has taken,--to
send back the
! prisoners at his own expense,--to
make compensation
to the
enemy for the calamities and losses he has brought on hlm,-]o_ssto
reinstate ruined families,--to
repair, if it were possible, the
of a father, a son, a husband.

)
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But how can he repair so many evils ? Many are in their
c_.
x_. own nature irreparable.
And as to those which may be corn§Is6. Dff- pensated
by an equivalent,
where shall tile unjust warrior
ficuhy of re- find means to furmsh an indemnification
for all his acts of viopairing the
injuryhe

lence '._ T_he prmee'sprivate
will not b__ su_jl.t__
.................... £rg.pert_
.
answer t_a--n-ds.
Shall he give away that of his subjects ?--It does not belong to him.
Shall he sacrifice the national lands, a part of the state ?--But
tile state is not his
patrimonv
(Book I. §_1):
he cannot dis])-ose of l_t 5t"Tv_ll.
"-Xhd, alt_ou'gh the nation be, to a certain degree, responsibl_
for tile acts of her ruler,--yet
(exclusive of the injustice of
punishing
her directly for faults of which she is not guilty),
if she is responsible for her sovercign's
acts, that responsibihty
only regards other nations, who look to her for redress (Book I.
§40, Book II. §§ 81, 82): but the spvereign
c_n__t__Lh_r_w._
upon her the punishment
due to his unjustdeeds_
n ordesvLJil
her in order to make reparation
for them.
And, were it even
in his power, would this wash away his guilt and leave him a
clear conscience ? Though acquitted in the eyes of the enemy,
would he be so in the eyes of his people ? It is a strange kind
of justice which prompts a man to make reparation
for his
own misdeeds at the expense of a third person : this is no more
than changing
the object of his injustice.
Weigh all these
things, ye rulers of nations [ and, when clearly convinced that
[ 380 ] an unjust war draws you into a multitude
of iniquities
which
all your power cannot repair, perhaps you will be less hasty
to/engage in it.
§1s7. Whe-/_he
restitution
of conquests _ of prisoners, and of all prother the n_perty
that still exists in a recovera_u]e state, admits of nc
tmn
and the
when the injustice of the war is acknowledged.
The
mthtary
are doubt
.
bound to
natron _in her aggregate
calSacity , and each individual parti,my thing, eularly concerned,
being convinced
of the injustice ,_f thei_
possession, are bound to relinquish
it, and to restore every
thing which they have wrongfully
acquired.
But, as to the
reparation
of any damage, are the military, the generals, ofricers and soldiers, obliged in conscience to repair the injuries
which they have done, not of their own will, but as instru.
ments in the hands of their sovereign ? I am surprised that
the judicious Grotius should, without distinction,
hold the, affirmative.*
It is a decision which cannot be supported,
except in the case of a war so palpably and indisputably
unjust,
as not to admit a presumption
of any secret reason of state
that is capable of justifying
it,--a
case in politics which is
nearly impossible.
On all occasions susceptible
of doubt, the
whole nation, the in_'v_cTd_,'_'d'e_pecially-thb-rh-'ffKa_y;_aTo
ot_-_u--35Yn_t
their judgment
to those who ho_d'_______ernment.--to
the sovereign:
this they are bound to do by
ha_ done.

___pr-lh_,'l_]e's

_ 6f_pSlitical
" De Jura

4_

Belli et Pacis,

society,
hi). m, cap. x.

and

of "go_rn-
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merit.
What would be the consequence, if, at every step of
"['he- sovereign, the subjects were at liberty to weigh the justice
of his reasons, and refuse to march to a war which might to
them appear unjust ? I£ often happens
that prudence will
not permit a sovereign to disclose all his reasons.
It is the
duty. of subjects t_9 sure
them just
and wise, until clear
and absolute evid_ence tells them the colatr_r=¢. _ W_nen: tl_erefore, under th_--_p_r:ess_o_
of-such
an idea, they've
lent
_,'_ ass,sta'_'-_nq_j_ 3_ W_[_e_t_d_Le.rwaxds faaaaJ_o._b_.uaja_

Boox m.
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innocent : they have acted .o_[_¢ fi;x_m a_ae.ee._av,v obedience.
' h
........
___war,
to deliver
up what they h_va acqu!red in such a war, beCk,use .they have _o lawful title to
possess it.
This I believe to be the almost unanimous opinion
of all honest men, and of those officers who are most distinguished for honour and probity.
Their case, in the present
instance, is the same as that of all those who are the executors
of _he sovereJgn's orders.
Government
would be impracticable
if every one of its instruments
was to weigh its commands,
and thoroughly
canvass their justice before he obeyed them.
But, if they are bound by a regard for the welfare of the state
to suppose the sovereign's orders just, they are not responsible
for them.
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ALL the doctrines we have laid down in the preceding
chapter are evidently deduced from sound principles,--from
the eternal rules of_usticethey are so many separate articles
J

.

•

,/

J..t"

§ lss l_'atmn_ not
)
ng_dlv
_ _ to
I
enforce

the

of that sacred law, whmh nature, or the Dlwne Author
of law of na- /
nature, has prescribed
to nations.
He alone whom justice ture against
and ne_jt_.j_
_:m_i_ttas
_xight
£0 make.war ; he alone eachother.
-is-eifipowered
to attack his entre.y, to deprive him of life, and
"W_a_fr'pln"hi_ahis good_ and pb_siona.
Such is the Reelof the necessary law pfnations_,
or of the law__of nature,
__
ara sta'iofly bound to obsorvo (Prelim. § 7) : it
is-_he inviolable rule that each ought conscientiously
to follow.
But, in the contests of nations and sovereigns who live together
in a state of nature, how can this rule be enforced .9 They
acknowledge
no superior.
Who then shall be judge between
them, to assign to each his rights and obligations,--to
say to
the one, "You
have a right to take up arms, to attack your
491
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Boo_m enemy, and subdue him by force ;"mand to the other, "Every
CHArxn act of hostility that you commit will be an act of injustice ;
your victories will be so many murders, your conquests rapines

-do--w'_thjustice (Pr_im. § 16). If other _nation_ take _u_pon
themselv6s _t5 judge of her conduct, they invade her liberty,
and infringe her most valuable rights (Prelim. § 15): and,
moreover, each party, asserting that they have justice on their
own side, will arrogate to themselves all the rights of war,
and maintain that their enemy has none, that his hostilities
are so many acts of robbery, so many infractions of the law
of nations, in the punishment of which all states should unite.
The decision of the controversy, and of the justice of the
cause, is so far from being forwarded by it, that the quarrel
will become more bloody, more calamitous in its effects, and
also more difficult to terminate.
Nor is this all : the neutral
nations themselves will be drawn into the dispute, and involved
in the quarrel.
If an unjust war cannot, in its effect, confer
any right, no certain possession can be obtained of any thing
taken in war, until some acknowledged judge (and there is
none such between nations) shall have definitively pronounced
[ 382 ] concerning the justme of the cause: and things so acquired
_ill ever remain liable to be claimed, as property carried off
by robbers.
§189. VChy
Let us then leave the strictness of the necessaIy law of
they ought nature to the conscience of sovereigns ; undoubtedly they are
to
theadmtt
volun- never allowed to deviate from it. But, as to the external
tary law of effects of" the law among men, we must necessarily have renatiorm, course to rules that shall be more certain and easy in the
application, and this for the very safety and advantage of tim
great society of mankind.
These are the rules of the voluntary law of nations (Prelim. § 21). The law of nature, whose
object it is to promote the welfare of human society, and to
protect the liberties of all nations,--which
requires that the
affairs of sovereigns should be brought to an issue, and their
quarrels determined and carried to a speedy conclusion,mthat
law, I say, recommends the observance of the voluntary law
of nations, for the common advantage of states, in the same
manner as it approves of the alterations which the civil law
makes in the rules of the law of nature, with a view to render
them more suitable to the state of political society, and more
easy and certain in their application.
Let us, therefore,
apply to the particular subject of war the general observati m
made in our Preliminaries (§ 28)--aa_nati0nj_a sogvereignn,.E_n
deliberating_on the measures he is to pursue in order to oS_lfil
his dut-_ o_g_'t-_-Tf_egig__ece_r_a_'/w]aose
obliga$1b-non
o i
i_$_o-T_]_:
but in examining
what he may require of other states, he ought _to I_Y a defer-
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enee to the voluntary law of nations_ and restrict eve_ his noo_ nL
__]e_of
t"hat law, who_'maxims have for C,Ar xu.
_ec_t
_the" ]_applness and advantage of the universal
_9c_ty _" nations.
Though the necessary law be the rule
,_llich he invariably observes in his own conduct, he should
allow others to avail themselves of the voluntarq law _of
_e-of
that law, respecting the subject under_h90. Reconsideration, is, that regu'-"_r war, as to its effects, /s t_ob_gular war,
accounted just on both sidesqz _gffg_-f'fi_cessary
, a_to _
as

we

nave

,]usl_

snDwn,

li

people

wish

to lntroauce

any ortter,

be

accoullt-

any regularity, into so violent an operation as that of arms, edjust on
vr to set any bounds to the calamities of which it is produc- both,Lde,.
tire, and leave a door constantly open for the return of peace.
It is even impossible to point out any other rule of conduct
to be observed between nations, since they acknowledge no
superior judge.
Thus, the rigJat_ fouadmd on the state of war, the lawfulness
_Jf its effects, the validity of the acquisitions made by arms,
.i]_extern-_l!_y
sAndbetween mankind, depend on the justice
of the cause, but on the legality of the means in themselves,-that !s_o_n everX thing requisite to constitute a regular war.
If the enemy observes all the rules of regular warfare (see
Chap. III. of this Book), we are not entitled to complain of
him as a violator of the law of nations.
He has the same
pretensions to justice as we ourselves have; and all our resource lies in victory or an accommodation.
Second rute.--The justice of the cause being reputed equal § 191.
between _t_b_6nemies, whatever is permitted to the one in virtue _'hateveri_ C ....
o/" the_tata gf.._z,._
a/_p..T_r'_tt_d to tire o_her, Accord- permitted
one party, tc _.
ingly, no nation, under pretence of having justice on her side, so to the
ever complains of the hostihties of her enemy, while he con-other.
fines them within the limits prescribed by the common laws [ 383 J
of war. We have, in the preceding chapters, treated of what
is allowable in a just war. Ihi._s.p.yecisellytha.t, and no'more,
"_'-_-l_c-_'_._._
.]a.w equally, authorizes m both partms.
Th:_t law puts things between both or. a parity, but allows to
neither what is in _tself unlawful: it can never countenance
unb|idled licentiousness.
If, therefore, nations transgress
those bounds,_if they carry hostilities beyond what the intern,d and necessary law permits in general for the support of a
just cause,--far be it from us to attribute these excesses to the
voluntary law of nations: they are solely imputable to a
depravation of manners, which produces an unjust and barbarous custom.
Such are those horrid enormities somettmes
cotamitted by the soldiery in a town taken by storm.
• 3. We must never forget that this voluntary law of nations, § _92 Tat :
which is admitted only through necessity, and with a view to volunta_ ':%
avoid greater evils (§§ 188, 189), does not, to him who takes laws_v_ no "
up arms in an un_u_t eause_ give any real right that is eatable morethtu
2R
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_oo_ m. of justifying
his conduct and acquitting
his conscience, but
cBAr xm merely entitles him to the benefit of the external
effect of the
impunity to law, and to impunity
among mankind.
This sufficiently
_m who
appears from what we have said in establishing
the voluntary
wages an law of nations.
The sovereign, therefore,
whose arms are not
anju_t war. sanctioned
by justice, is not the less unjust, or less guilty of
violating
the sacred law of nature, although
that law itself
(with a view to avoid aggravating
the evils of human society
by an attempt to prevent them) requires that he be allowed
to enjoy the same external
rights as justly
belong to his
enemy.
In the same manner, the civil law authorizes
a debtor
to refuse payment
of his debts in a case of prescription
: but
he then violates his duty : he takes advantage
of a law which
was enacted with a view to prevent
the endless increase
of
lawsuits ; but his conduct is not justifiable
upon any grounds
o/f genuine right.
From the unanimity
that in fact prevails between states in
observing
the rules which we refer to the voluntary law of
•
nations, Grotius assumes for their foundation
an actual coni
sent on t__n_°h3_d-rL_feY's-__grv
l
!
e_ften occur in proving
such agreement,
it would be of no
_
validity except against those who had formerly
entered into
,
it.
If such an engagement
existed, it would belong to the
.
. conventional
law of nations, which must be proved by history,
.... . _ not by argument,
and is founded on facts, not on princlples.
"= In this work we lay down the natural princip!es 0f_f
'',_
_aV_"_s, . _/.e deduce them _frfiom na_"
a what-w_ x
call the vo_o_
n_ho_is __tes_
'
"-_ _
q___t_nal
right, to which natlo'ns" are, _by the" _w:_
z'
_...nna_re_bound
to consent;
_'__'-___5_"T_e
su__
z_i_ht seeking fdr'a _record of it in the
[ 884 ] _bf
-_h-eV;o
because, everrJf-_y__ ..
d__fi_-_yen it,
_'che"taw of nature _llppties their'-omlshion,
and g_'_t_
for
"_v[ng w_'_t_o-lding
o,r
their cbh_s_g"__!ea_r.e---s__tdaaxe_sal
T6_give it would be an infringement
of the common.of
nations (Prelim. § 21).
This voluntary
law of nations, thus established,
is of very
extensive use, and is far from being a chimera, an arbitrary
or groundless
fiction.
It flows from the samg spurce_t
is founded on the same principles, with the'n_tu[a/a___sary law.
For what other reason does nature prescribe such
and such rules of conduct to men_ except because those rules
are necessary to the safety and welfare of mankind?
But
the maxims _f the necesa_rs, la_ of natio_ediately on the nature of th_s_
and l_ar_ti_ularly Qn that _of
_n,
and af_on!iti_l
society.,
The voluntarff law of nations
supposes an additiona]'_l_rmeiple-_t_-_-ha_F"o-T'_"gr_"d_t
society of nations,
and of their mutual intercourse.
The
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necessary law enjoins to nations what is absolutely indispen- Boo_ m
sable, and what naturally tends to their perfection and common CHAP,
xm
happiness.
T_b_h_e
voluntarjr law tolerates what cannot be-avoided without introducing greater'evils.

CHAP.

XIII.

qF ACQUISITIONSBY WAR, AND PARTICULARLYOF CON- c_Ap.x_ii
qUESTS.
IF it be lawful to carry off things belonging to an enemy, _ 193. How
with a view of weakening him (§ 160), and sometimes of pu- war_ a
nishing him (§ 162), it is no less lawful in a iust war to anDro- method of
•
_
"
_
.
_x.
acqulsltlou
prmte them to our own use, by way of compensatmn, which
the civilians term exfiletio jarls (§ 161). They are retained
as an equivalent for what is due by the enemy, for the expenses
and damages which he has occasioned, and even (when there
is cause to punish him) as a commutation for the punishment
he has deserved. ]For, when I cannot obtain the individual
fhTng-whi_ch]i615-/_gs or is due to me, I have a right to an
equivalent, which, by the rules of expletive justice, and in
moral estimation, is considered as the thin_ itself. Thus,
a__
oSf-na_tiii=e-_w-l_Fc'h-_ons-_tutes
the necessary law of nations, war, founded on justice, is a lawful mode
of acquisition.
_"
"_'But
that sacred law does not authorize even the acquisitions § 194. Men.
made in a just war, any farther than as they are approved by sureof tho
justice,--that
is to say, no farther than is requisite to obtain right it
complete satisfaction in the degree necessary for accomplish- g_es.
mg the lawful ends we have just mentioned.
An equitable
conqueror, deaf to the suggestions of ambition and avarice,
will make a_.'ust estimate of what is due to him,--that is to
say, of the thing which has been the subject of the war (if the
thing itself is no longer recoverable), and of the damages and [ 385 ]
of the war,--and will retain no more-'of the enemy's
t'lig'fiWhat is precisely sufficient to furnish the equivalent. But if he has to do with a perfidious, restless, and
dangerous enemy, he will, by way of punishment, deprive him
of some of his towns or provinces, and keep them to serve as
a barrier to his own dominions.
Nothing is more allowable
than to weaken an enemy who has rendered himself suspected
and formidable. The lawful end of l?unishment is future security.
........ The condi_-n_cessar',
y _for ren-derlng -a_ _q-hTsTt]b_,
made by arms, just and irreproachable before God and our
b_h-b-6i_science, are these,=-'u_!ce
in the cause, and equity
i_- the mvasure of the satisfactmn:
495
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_ooKm.
But nations cannot, in their dealings with each other, insist
CHAP.____Xm.
on .this rig jid "ustice. _B the rules of the
.....voluntary law of
195.Rulesnanons, every regular war is o_'b_:_d_s
accounted just, as
of the voto its effe'_- (:-'lg-0-_o--5_[L_,hTt-o"jtlffg_
a nation
luntary law'_'s_ect_n_
{he unreasonableness of'-her "c]a]fii_,"6r-@hat she
ofnatmns.
__sary-for_'her
own safefy (Pr611m. § 21). ]_ve_y
acquisition, there_fore, which has been made in regulaTwar\
"-_n-EE-eWt_y-oi*_t:he
jugS[ca oF _he cause and "the reasons which
may have induced the conqueror to assume the property of
what he has taken. Accordingly, nations have ever esteemed
conquest a lawful title ; and that title has seldom been disputed, unless where it was derived from a war not only unjust
in itself, but even destitute of any plausible pretext.
§ t96. AeThe property of movable effects is vested in the enemy
qmsm_nof
from the moment they come into his power ; and if he sells
nmvable
property,
them to neutral nations, the former proprietor is not entitled
Oes)
to claim them.
But such things must be actually and truly

_
r._

2_/__v_

(_

capture, as to movables and _mmovahles,
and the doctrine
of posthmmmm,
and
the trnnc_ple on which it is in general
founded,
post, further,
392. §§as 204,
(168) See
to the205;
effect andof
the other authorities
and modern decisions,
Marten's
L. 1_. 290_293,
1
Chitty's
Commercial
Law, 414----435;
and Id. Index, tit. Posthmmzurn.
As to movables captured
in a land
war, some writers on the law of nations

vessel
I believe there is no instance
m which a man, having purchased
a
prize-vessel
of a bethgerent,
has thought
hlmselfsecuremmakmgthatpurchase,
tltle..deeds of the ship, ff he buys a prize.
merely because that ship had been m
the enemy's
possessmn
twenty-four
hours,
or corned
znfra prmadm.
At
any rate, the rule of condemnation
is
the general rule applmd by England."
So that, by the general law of naaons,

property
have
state It to shall
be merely

two,
any ship
of the before
nauon condem_mof which
if a by
vessel
be retaken

been twenty-Jour
requisite
that the

they contend, that the right of posthmmmm is completely
divested, so that
immediately
after the expiratmn
of that
time, they may be alienated to neutrals,
as indefeasible
property.
Others contend, that the property must have been
brought
_nfra pr_md_a, that is, within
the camps, towns, ports, or fleets of the
enemy : aml others have drawn
hnes
ofanarbitrarynature.
Marten'sL.N.
290-1 ; 2 Wooddeson's
Vm. L. 444,
34.
With respect
to marztime captures, a
more absolute
and certain
species of
possessmn
has been required.
In the
esse of Flad
Oyen. 1 Rob. Rap. 134 ;

even four years after the capture, he
has a right to have the same restored
to h:m, subject
to has paying certain
salvage to the re-captor.
See Goss and
Withers. 2 Burr. 683 ; Co,taut
Mary.
3 Rob. Rep. 97 ; The Huldah, Id. 235
_tevedo
v. Cambridge,
10 Mod. 79
And such sentence
of condemnation
must al_o have been pronounced
by a
ceurtofcompetentjurlsdmtmn,
andin
the country either of the enemy himself, or of same ally, and not m a neutral country.
Flad Oyen, 1 Rob. Rep.
134; Havelock v. t_ockwood, Atchesan's
Pep. 8, n. 9.
But if, after the tame of the enemy's

Atcheson's
Rep. 8, n. 9 ; and 8 Term
Rep. 270, m notes, S_r Win. Scott said,
',By the general practice of the law of

transfernng
hm prize to a neutral, a_
peace be concluded between that enemy
and the state from whose subject
the

t_ ._,_/7,.
nations, a sentence ofcondemnatum
is at
e _..-]_,e
. present
deemed
generally
necessary ;
_.(_._._____u_,__'and
a neutral
purchaser
in Europe,
_,_&-,during
war, does look to the legal senZ%'--'-_
fence of condemnatton
as one of the

prize was taken, then the transfer to
the neutral becomes vahd and perfect
even though there was no legal con
detonation,
for, as observed by Vattel
the right of poetliminium
no longm

oP
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m the enemy's
power, and carried
to a place of safety.
SupBook m.
pose a foreigner,
coming
into our country,
buys a portion of cuAe. xiIL
the booty which a party of enemies
have just taken from us :
our men, who are in pursuit
of this party, may very justly
seize on the_booty
which that foreigner
was over precipitate
in buyirig.
On this
head, Grotius
quotes
from De Thou the
instance/of
the town of Lierre
in Brabant,
which having
been
captured
from the
been

and recaptured
inhabitants
was

twenty-four

hours

of twenty-four
hours,
sea,_-is
an institution

on the
restored
in

the

together
of the

same day, the booty taken
to them, because
it had not

enemy's

hands.*

This

space

with the practice
observed
law of nations
established

at

by

agreement
or custom,
and is even a civil law in some states.
The natural
reason
of the conduct
adopted
towards
the inhabitants
of Lierre
is, that
the enemy
being taken
as it were
in the fact, and before
they had carried
off the booty,
it was
not looked
upon as having
absolutely
become
their
property,
or

been lost to the inhabitants.
Thus, at sea, a ship taken
[
the enemy
may be retaken
and delivered
by other
ships
of her own party,
as long
as she has not been carried
into
some port, or into the midst of a fleet : her fate is not decided,
nor is the owner's
property
irrecoverably
lost, until
the ship
be in a place
of safety
with regard
to the enemy
who has
taken
her, and entirely
in his power.
:But the ordinances
of

386

by

every
state
between
the

may
make
different
eit_zens,:_
with a view

exmts after the conclusion of peace,
And see Sir _J_.Scott's dect_on on that
point, in Schooner Soptoe, 6 Rob. Rep.
142.
In cases arming between Bnnsh subjects with one another, a_d also m
cases arising between such subjects
and those of her allies, peculmr mo&fieatmns of the general law of nations
were introduced or acknowledged by
Great Britain. Thus, it was estabhshed
by several acts of parliament (13 Geo.
_, e. 4; 17Geo. 2, c. 34; 19 Geo, 2,
c. 34; 43 Geo, 3, c. 160; and see
Hamdton v. Mendes, 2 Burr. 1198 ;
1 Bla.Rep.27),thatthemaritime
right
of posthmmium shallsubslsteven to
theend ofthewar; and,therefore,
the
shipsor goods ofthe sub3ects
ofthis
cOuntry,
taken at sea by an enemy,
and aRerwa_isretaken,
even at any
indefinite
periodof tlme,and whether
beforeoraftersentenceof condemnation,
arein generalto bc restored
to
the ongimd proprmtors, but subject to
certmn zpecLfied exeeptmns, and, in
general, also subject to the payment of
6.'_
2_

regulations
on
either
to prevent

this
head
disputes,

salvage to the re-captor. 1 Chitty's
Corn. L. 434--6 ; and see _'ranktln,
4 Rob. Rep. 147; 1 Edward's Rep. 68;
San Fraaasco, 1 Edward's Rep. 279.
the Two Frle_w_, 1 Rob. Rep. 271 ;
Carnu v. Blackburne, Dougl. 648. {Md/erv. The Resolutwn, 2 Dall. Rep. 1. 3
In the absence of express stlpulahons
with allies, Sir Win. Scott observed, "I
understand that the actual rule of the
Enghsh mantune law mthis :--viz., that
the mant_ne law of England having
adopted amost liberal rule of resntution with respect to the re*captured
property of its own subjects_ gives the
benefit
of thatruletoitsalhes,
t_ll
at
appearsthattheyacttowardsBrltmh
property
on a lessliberal
principle.
In
such a caseitadoptsthen"rule,
and
treatsthem accordingto thelrown
measure of )ustme."_ Sa,ga Cruz,
I Rob. Rep.49 --C.
_ Grottos,
de Jure Belliet Pack,
llb.
ill.
cap.vl._ ih.n,via.
_"See GroUus, Ibid. and in the text.
_ Grotius, ibid.
41_

.;_

]
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sooK m. or to encourage armed vessels to retake merchant ships that
e_Ar:_x)xl have fallen into the enemy's hands.
The justice or injustice of the cause does not here become
an object of consideration.
There would be no stability in
the affairs of mankind,
no safety in trading
with nations
engaged
in war, if we were allowed to draw a distinction
between a just and an unjust war, so as to attribute lawful
effects to the one which we denied to the other.
It would
be opening a door to endless discussions and quarrels.
This
reason is of such weight, that, on account of it, the effects of
a public war, at least with regard
to movables, have been
allowed to expeditions
which deserved no other name than that
of predatory enterprises,
though carried on by regular armies.
When, after the wars of the English in France, the grandes
eompagnies ranged about Europe, sacking and pillaging wherever they came, none of the sufferers was ever known to claim
the booty which those plunderers
had carried off and sold.
At present, it would be in vain to claim a ship taken by the
:Barbary corsairs, and sold to a third party, or retaken
fi'om
the captors ; though it is very improperly
that the piracies of
those barbarians
can be considered
as acts of regular wal.
We here speak of the external right:
the internal right and
the obligations
of conscience
undoubtedly
require, that we
should restore to a third party the property we recover from
an enemy who had despoiled
him of it in an unjust war,-l)rovided
he can recognise that property,
and will defray the
expenses we have incurred
in recovering
it.
Grotius quotes
many instances
of sovereigns
and commanders
who have
generously
restored
such booty, even without requiring
any
thing for their trouble
or expense.*
But such conduct
is
pursued only in cases where the booty has been recently taken.
I_ would be an impracticable
task, scrupulously
to seek out
the proprietors
of what has been captured a long time back;
and moreover they have, no doubt, relinquished
all their right
to things which they had no longer any hope of recovering.
Such is the usual mode of thinking
with respect
to captures
in war, which are soon given up as irrecoverably
lost.
f
197. Ac iT"Immovable
possessions, lands, towns, provinces, &c., become
_lUlSltlon of _the property
of the enemy who makes himself master of them :
_nmovable,,
r h
ntlr submission
con
]_ut
it
is
only
by the treaty of peace,
o t e e " e
"• "
---Or
°
.
.
.
,quest (169 _ and extraction of the state to whmh those towns and prov]nces
I belonged, that the acquisition
is completed, and the property
_,_comes stable and perfect.
19s. How
Thus, a third party cannot
safely purchase
a conquered
_o transfer town or province, till the sovereign
from whom it was taken
,lhem vahas renounced it by a treaty of peace, or has been irretrievably
Itdiy.
subdued, and has lost his sovereignty : for, while the war cone Gmtius, lib. ih. cap. xvi.
_o_t,chap. xiv.; and the caseof Bredts
(169) See furtheras to postJirnin_zlrWlt Lust, 5 Rob Rep. 233---251.--C.
49_

:
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tinues,--while
the sovereign has still hopes of recovering
his Book m.
possessions by arms,--is
a neutral prince to come and deprive ouAv: xm.
him of the opportunity
by purchasing
that town or province
from the conqueror ? The original proprietor
cannot ferfeit
his rights by the act of a third person ; and if the t:urchaser
be determined
to maintain his purchase,
he will find himself
involved
in the war._hus,
the king of Prussia
became a
"
tr
party with the enemies of Sweden, by recelvin_
Stettin from
the hands of the king of Poland and the czar, under the title
of sequestration.*
But, when a sovereign has, by a definitive
treaty of peace, ceded a country to the conqueror,
he has
relinquished
all the right he had to it; and it were absurd
•_hat he should be allowed to demand the restitution
of that
country by a subsequent
conqueror,
who wrests it from the
former, or by any other prince, who has purchased
it, or received it in exchange, or acquired it by any title whatever.
/,_he
conqueror,
who takes a town or province
from his §199. Conenemy, cannot justly acquire over it any other rights than ditlons on
such as belonged to the
whom. he has taken queredtown
whlchacon_ .sovereign
. _ against
_
up arms.
War aut_orlzes
h_m to possess himself of what_, acqmred.
belongs to his enemy:
if he deprives him of the sovereignty
of that town or province, he acquires it such as it is, with all
its limitations and modifications.
Accordingly,
care is usually
taken to stipulate,
both in particular
capitulations
and in
treaties of peace, that the towns and countries
ceded shall
retain all their liberties, priv_Teges, and immunities.
And
why should they be deprived
of them by the conqueror,
on
account
of his quarrel with their sovereign ? Nevertheless,
if !_hejnhabitants
have been personally guilty of any crime
against_hm_-_']_e" may, by way of punishment,
deprive them of
th-e_r'_b_-"and
privileges.
This he may also do if _he
inhabltan_ts ]_ave taken up arms against him, and have thus
directly become his enemies.
In that case, he owes them no
more than what is due from a humane and equitable conqueror
to his vanquished
foes.
Should he purely and simply incorporate them with his former states, they will have no cause of
complaint.
Hitherto I evidently speak of a city or a country which is not
simply an integrant
part of a nation, or which does not fully
belong to a sovereign,
but over which that nation or that
sovereign has certain rights.
If the conquered town or province fully and perfectly
constituted
a part of the domain of
a nation or sovereign, it passes on the same footing into the
power of the conqueror.
Thenceforward
united with the new
state to which it belongs,_if
it be a loser by the change,
that is a misfortune which it must wholly impute to the chance
of war.
Thus, if a town which made part of a republic or a [ 388 ]
limited monarchy,
and enjoyed a right of sending deputies to
* By the treaty of Schwedt, October6. 1713.
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_ooE m. the supreme council or the general assembly of the states, be
CHAP.Xm.justly conquered by an absolute monarch, she must never more
think of such privileges : they are what the constitution of the
new state to which she is annexed does not permit.
§200.Lands/.'In
the conquests of ancient times, even individuals lost their
ofpnvate//lands.
:Nor is it matter of surprise that in the first ages of
persons. Rome such a custom should have prevailed. The wars of that
era were carried on between popular republics and communities.
The state possessed very little, and the quarrel was
in reality the common cause of all the citizens.
But at present war is less dreadful in its consequences to the subject :
matters are conducted with more humanity: one sovereign
makes war against another sovereign, and not against the
unarmed citizens. The conqueror seizes on the possessions
of the state, the pubH_ property, while prlyate indiv_ffu_Is are
__._9.._et_akn,j_hel_rs_"
They suffer but indirectly by the
war ; and the conquest only subjects them to a new master.
quest
the dued,
_2Ol of(:onBut inif
wholp

what
manner
victor treat
it, without
the entire
statecanbe the
conquered,
if the
nation betranssub'
the bounds of justice ? What are his rights over the
gressmg
conquered country ? Some have dared to advance this monstrous principle, that the conqueror is absolute master of his

state.

'

3_q (17o)

he may treat it as he pleases, according to the common expresconquest,--that
he may dispose of it as his property,--that
sion of treating a state as a conquered country ; and hence
they derive one of the sources of despotic government.
But,
disregarding such writers, who reduce men to the state of
up
as the property
patrimony
of another man,--let
us
transferable
goods or orbeasts
of burthen,--who
deliver them
argue on principles countenanced by reason and conformable
to humanity.
The whole right of the conqueror is derived from justifiable
self-defence (§§ 3, 26, 28), which comprehends the support
and prosecution of his rights. When, therefore, he has totally
subdued a hostile nation, he undoubtedly may, in the first

.\
%

rise to the war, and indemnify himself for the expenses and
damages he has sustained by it : he may, according to the
place, do himself
exigency
of the justice
case, subject
respecting
the nation
the object
to which
punishment,
had given
by

-

"

_,,x._,

(170) When a country has been Trials, p. 322 ; and Cowper, 205 ; and
conquered by the Bntrsh, or any other Fabrtgas v. Moslyn Cowp. Rep. 165.
way
of example:
he may
even, ifA)rudence
so require,
rende____zr
arms, and
having become
a dominion
But statutes previously
passed
do not
of the king in right of tus erewn, the m general extend ta a ¢onqueru/counby the conqueror, become his subjects,
and are universally to be regarded m
that hght, and not as enermes or aliens,

dem Rep. 222 ; 1 Cintty's Com. L.
639, 640 ; 1 Bla. Com. 102---3. Aa
to the apphcatmn of the laws of Eng-

Rep. 338 ; Campbell v. Hall, 23 State
Elpht_to_'_ v. Bedreechua,d, Knapp's

Gardmer v. Fell, 1 Jae. & Walk. 27 ;
/a,d to her foreign l_Smsmsiona, see

6O0

\J

ann Id.a0, n. (a).--_.
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e attainment
of doin_ mischief
of these
withdifferent
the sameobjects,
ease in he
fut,_re.
is to _..a_,
Bo_ x_.
lit.
prefer the gentlest methods,--still
bearing in mind that the
• doing of harm to an enemy is no further authorized by the
law of nature, than in the precise degree which is necessary
for justifiable self-defence, and reasonable security for the
time to come. Some princes have contented themselves with
imposing a tribute on the conquered nation,--others,
with
depriving her of some of her rights, taking from her a province, or erecting fortresses to keep her in awe : others, again,
confining their quarrel to the sovereign alone, have left the [ 389 ]
nation in the full enjoyment of all tlLeir rlghts,--only setting
over her a new sovereign of their own appointment.
:But if the conqueror thinks proper to retain the sovereignty
of the conquered state, and has a right to retain it, the same
principles must also determine the manner in which he is to
treat that state.
If it is against the sovereign alone that he
has just cause of complaint, reason plainly evinces that he
acqmres no other rights by his conquest than such as belonged
to the sovereign whom he has dispossessed: and, on the submission of the people, he is bound to govern them according
to the laws of the state. If the people do not voluntarily
submit, the state of war still subsists.
2, conqueror who has taken up arms, not only against the
sovereign, but ,_gamst the nation herself, and whose intention
it was to subdue a fierce and savage people, and once for all
to reduce an obstinate enemy,--such a conqueror may with
justice lay burthens on the conquered nation, both as a cornsensation for the expefises ot _he war, and as a punishment.
He may, according to the degree of indocility apparent in their
disposition, govern them with a tighter rein, so as to curb and
subdue their impetuous spirit: he may even, if necessary,
keep them for some time in a kind of slavery.
But this
forced condition ought to cease from the moment the danger
is over,_the
moment the conquered people are become citizens: for then the right of conquest is at an end, so far as
relates to the pursuit of those rigorous measures, since the
conqueror no longer finds it necessary to use extraordinary
precautions for his own defence and safety.
Then at length
every thing is to be rendered conformable to the rules of a
wise government and the duties of a good prince.
When a sovereign, arrogating to himself the absolute disposal of a people whom he has conquered, attempts to reduce
them to slavery, he perpetuates the state of warfare between
that nation and himself.
The Scythians said to Alexander
the Great, "There is never any friendship between the master
and slave : in the midst of peace the rights of war still subsist."*
"_Interdominumet servumnulla amlcltiaest_ etmmin pace, belh tamen
jaralervantur.
--Q Curt.hb._t. cap.vm.
f_Ol
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Booxm. Should it be said, that in such a case there may be peace, and
CHAPxm. a kind of compact by which the conqueror consents to spare
the lives of the vanquished, on condition that they acknow
ledge themselves his slaves,--he who makes such an assertion
is ignorant that war gives no right to take away the life of
an enemy who has laid down his arms and submitted (§ 140).
But let us not dispute the point: let the man who holds such
principles of jurisprudence, keep them for his own use and
benefit : he well deserves to be subject to such a law. But
men of spirit, to whom life is nothing, less than nothing, unless
sweetened with liberty, will always conceive themselves at war
[ 390 "] with that oppressor, though actual hostilities are suspended
on their part through want of ability.
We may, therefore,
safely venture to add, that if the conquered country is to be
really subject to the conqueror as to its lawful sovereign, he
must rule it according to the ends for which civil government
has been established.
It is generally the prince alone who
occasions the war, and consequently the conquest.
Surely it
is enough that an innocent people suffer the calamities of war :
must even peace itself become fatal to them?
A generous
conqueror will study to relieve his new subjects, and mitigate
their condition : he will think it his indispensable duty. "Conquest (says an excellent man)ever leaves behind it an immense debt, the discharge of which is absolutely.necessary to
acquit the conqueror in the eye of humanity."*
It fortunately happens, that, in this particular as in every
thing else, sound policy and humanity are in perfect accord.
_Vhat fidelity, what .assistance, can you expect from an oppressed people ? Do you wish that your conquest may prove
a real additmn to your strength, and be well affected to you ?treat it as a father, as a true sovereign.
I am charmed with
the generous answer recorded of an ambassador from Privernum. Being introduced to the Roman senate, he was asked
by the consul--" If we show you clemency, what dependence
can we have on the peace you are come to sue for ?....
If
(replied the ambassador)you
grant it on reasonable conditions, it will be safe and permanent : otherwise, it will not last
long." Some took offence at the boldness of this speech; but
the more sensible part of the senate" approved of the Privernian's answer, deeming it the proper language of a man and
a freeman.
"Can it be imagined (said those wise senators)
that any nation, or even any individual, will longer continue
in an irksome and disagreeable condition, than while compelled to submit to it? If those to whom you give peace
receive it voluntarily, it may be relied on: what fidelity can you
expect from those whom :you wish to reduce to slavery _"_"
"_Montesqmeu, in Ins Sprat ol
Laws.
Quid, sl pevnam (mquit consul)
5O2

r_rmttlmus vobis, qualem nos pacem
voblscum hablturos speremus ? Si bonam dedentm, mqmt, et fidam et per-
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" The most secure dominion,"
said Camillus, "is that which BOO_m.
is acceptable to those over whom it is exercised."*
CHA_'.X_I
Such are the rights which the law of nature gives to the
conqueror,
and the duties which it imposes on him.
The
m_nner of exerting
the one, and fulfilling the other, varies
• ceording to circumstances.
In general_ he ought to consult
:he true interests
of hia _ow_state,
and bE sound policy to [ 391 ]
re_o_ci_._fa_po_ible_
with those of the eonquexed
_.9_d_tr_r. He may, in imitation
of the kings of France, unite
and incorporate
it with his own dominions.
Such was the
practice of the Romans:
but they did this in different modes
according to cases and conjunctures.
At a time when Rome
stood in need of an increase of population,
she destroyed
the
town of Alba, which she feared to have as a rival:
but she
received all its inhabitants
within her walls, and thereby
gained so many new citizens.
In after, times the conquered
ci_ies were left standing,
and the freedom of Rome was given
to the vanquished
inhabitants.
Victory could not have proved
so advantageous
to those people as their defeat.
The conclueror may likewise simply put himself in the place
of_-___qve_'e_gll w)lgm he has dispossessed.
Thus the Tartars
have acted in China : the empire was suffered to subsist in its
former condition, except that it fell under the domimon of a
new race of sovereigns.
_Lastl_,j the cons4ueror may rule his conquest as a separate
s tate_ermit
it to retain its own form of government.
But t-_i_/met]ab_d-ls dangerous:
it pi'oduces no real union of
strength;
it weakens the conquered country, without making
any considerable
addition to the power of the victorious state.
It is asked, to whom the conquest
belongs,--to
the prince §2o2. To
who has made it, or to the state ? This question ought never whom the
to have been heard of.
Can the prince, in his character
of conquestb_./
sovereign, act for any other end than the good of the state ? iong_._,,,)
Whose are the forces which he employs m his wars ? Even
if he made the conquest
at his own expense, out of his own
revenue
or his private
and patrimonial
estates,
does he
not make use of the personal
exertions
of his subjects m
achieving it ? Does he not shed their blood in the contest ?
But, supposing
even that he were to employ foreign or mercenary troops, does he not expose his nation to the enemy's

petuam ; si malam, haud dmturnam,
Turn yelp momrb nee td ambtgue Pr*ve_natem, qmdam,
et tlh* voc_bus ad
rebellandum
_nc_tars pacatos
populos,
Pars mehor
senaths
ad mehora
responsa
trahere,
et dteere vtrl et hberl
vocem audltam:
an ered| posse uUum
populum,
aut hommem
demque, m e'2
eonditmne
cujus eum po_nlteat_ dlutlus
quam nece_e sit, mansurum _.lbl paeem

esse fldam, ubi voluntaril
pacatl sint;
neque eo |pep, ubl servltutem esse vehnt,
fidem sperandam
esse.--Ta.
Ltv. lm
vm. cap. XXh
_ Certe ld firmlsstmum
longe impermm est, quo obedtentes gaude, t.--Tlt.
Llv. hb. viii. cap. Xlll.
(171) dnte, 365, s. 164, and note
(165).
1_03
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Roo_ m. resentment?
Does he not involve her in the war? Anti
CNAP.
Xm. shall he alone reap all the advantages of it ? Is it not for the
cause of the state, and of the nation, that he takes up arms ?
The nation, therefore, has a just claim to all the rights to
such_w._r.g_ves birth.
If the sovereign em]Jarl/'s in a war, of which his own personal interests are the sole ground,--as, for instance, to assert
his right of succession to a foreign sovereignty,--the
question
then assumes a new face. In this affair the state is wholly
unconcerned:
but then the nation should be at liberty either
to refuse engaging in it, or to assist hcf prince, at her own
option.
If he is empowered to employ the national force in
support of his personal rights, he should, in such case, make
no distinction between these rights and those of the state.
The French law, which annexes to the crown all acquisitions
made by the king, should be the law of all nations.(171)
§203. WheIt has been observed (§ 196) that we may be obliged, if not
ther weare externally, yet in conscience, and by the laws of equity, to
to
set at h- restore to a third party the booty we have recovered out of
berry a
people
the hands of an enemy who had taken it from him in an unjust
whom the
war. The obligation is more certain and more extensive, with
enemy had regard to a people whom our enemy had unjustly oppressed.
_mjustly For a people thus spoiled of their liberty, never renounce the
conquered,hope of recovering it. If they have not voluntarily incorpoA

[ 892]

'_ _).

"_: (:.

dued,--if
they have
not sofreely
her ]n the
us,--we certainly
ought
to useaided
our victory,
as war
not against
merely
to give them a new master, but to break their chains. To
deliver an oppressed people is a noble fruit of victory : it is a
valuable advantage gained, thus to acquire a faithful friend.
The canton of Schweitz, having wrested the country of Glaris
from the house of Austria, restored the inhabitants to their
former liberties ; and Glaris, admitted into the ttelvetic confederacy, formed the slxth canton.*(172)
'

,

_L_
L_ _

_._
_
_'_r

(171) ._nte, 365, s. 164, and note
(165).
Histelre de la Conf6d6ratlon Helv6tlque, par M. de Wattevflle, he. hi.
un_ler the year 1351.
(172) As natmns are independent of

non; and this Is the principle of just
war. So, there is no regular mternatmnal or even mumcipal court to
adjudicate upon questions of lawfid
capture or prtze. And in Great Britain,
no mumclpal court, whether of common

rmr (ante. m several places), there is,
unfortunately,
no soveretgn power
: each
amongother,
natmns
and to
acknowledge
uphold ornoenforce
super,_\ the international law; no tribunal to
I v_ which the oppressed can appeal, as of
ngh,t against the oppressor; and, con-

any questmns arising out of hostde searure, nor can any questton respecting
law mfraetmn
the
or eqmty,ofcan
treatms
take he
cogmzance
d_rectl9 agtof
rated before courls of law, any mole
than questmns respecting booty acqmred in a continental inland war.

"L {_
"

rated themselves with the state by which they have been sub-

sequently,
if the
e_ther
natron pnnclplcs
refuse to
give effect to
estabhshed

In
general,
in all states,
a jurt$,
dlctmn
assumed
only bythis
the iswvere_gn,

by rcbortmg to arms. and enfi)remg
of mternatmnal law, the only redress
the perform race of the national obhga-

war and peace, and modifying then
m whom the nght or power of declarmg
,erms, is vested, excepting m some cas_

OF THE

::
/

/'

RIGHT

OF POSTLIMINIUM.

_92

BOOK
CHAP,

"

_

llI.
X/V.

CHAP. XIV.
oF _HE _I_HTor P0STLIMr_IU_.
(173)
THE right of postliminium is that in virtue of which per- _2o4.De-.sons and things taken by
the enemy are restored_ to_ their finmon
of
_ _
the right of
of particular facts, where the king has
thought fit to act with the concurrence
of his nation at large, instead of pro=eedang only upon his prerogative
In
Great Britain, the king usually, by a
special comrmsmon, delegates his power
to decide upon questmns of capture and
prize to the chief judge of the Admtrahy Court, but quite separate from hrs
ordinary jurLsdlchon, with an appeal to
the PnvyCouncil;
and before that inbunal alone can any question of capture
or prLze be discussed; (EIphznstone v.
Bedreethu_td.Knapp's Rep. Privy Courteft, 816 to 361 ; Le Cata_ v. Eden,
Dougl. 594 ; Hall v. Reardo_L, 2 Ru_sell's Pep. 608 ;) and not m an action at
law or court of eqmty, excepting m the
ease of a trust. Id. :bid. and .Fatlh
v. Pearson, Holt's Cas. Nl. Pn. 113.
Therefore, where the members of the
provisional government of a recently conquered cottn_ryseized the property
of a native of it, who had been refused
the benefit of the articles of capitulatlon of a fortress ofwhwh he had been
the governor, but had been pc,rotted
to reside, under mthtary survedlance,
in his own house m the city m which
the seiztvce was made, and which was
at a considerable &stance from the

not flagra_e,
yet nondum ressante posthmmtbello, regard being had both to the urn.
time, the place, and the person ; and,
_n_quently, that the municipal court
had no 3urtsdictltm to adjudge upon
the subject : but that, tf any thing
was done amiss,_recourse
could
only be had to the government for
redress.
We shall therefore recommend
It to his majesty to
reverse the judgment of the Supreme Court of Bombay."--ld.
page
360-1.--Again,
it has been held
that the circumstances that a recently
conquered city, where a seizure of the
property of a native is made by the
members of a provtmonal government
dnnng time of war, had been some
months previously m the un&sturbed
possessmn of that government, and
that courts for the adnnmstrat/on of
justice were then sitting in it, under
the authority of that government, do
not alter the character of the transactmn, so as to make it a subject of
eogmzance by a mumcipal court."_
ld. 316.--And there Is no distraction,
m this respect, between the pubhc
and ptwate property of an absolute
monarch ; and, therefore, move_ m
the hands of the banker of an absolute

_cene of actual hostflmas ; It was held
by the House of Lords, m England,
that the seizure having been made
flagrante et nondum cessante bello,
must be regarded m the hght of a
_ostde seizure, and that a anmictpal
court had no jurisdietmn on the subject;
(Elphinsto_
v. Bedreechund,
Knapp's Pep. 816 to 361 ; and see
rYtll v. Reardou, 2 Sire. & Stu. 431 ;
but which on one point, respecting a
trust, was afterwards overruled in
Chancery ; Id. 2 Russ. 608 ;) and
twr Lord Tear,den--',
V_e think
the proper character of the transaction
was that of a hostile smzure, made, ff

monarch, whose territory has been
conquered by the BnUsh, may he
recovered from the banker, on an
reformation, on behalf of the crown.
._dvocate-General of 13¢mbay v.._mer.
ehund, Knapp's Rep. 329, note ; E/phznstone v. JSe&t_chund, Knapp's Rep.
357.
As the capture, m general, belongs
to the sovereign of the state (although,
by rnumctpal regulauons, the actual
captors may acqmre some suborchnate
rights), it also follows that no Brltzsh
subject can maintain au actwn agam_
the captor. Caux v. Ede_l, 2 DougL
573. In a state resulting from a state

(178) See, in general,
Indez, _t Postlirmnmm.--C.

I Ch,tty's
28

Commercial

Law, 430 to 435;
fi0fi

Id.
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m. former state, on coming again into the power of the nation
cHAr.xiv. to which _he,v belonged. (174)
f ....
§205Foun-"-*l_e
sovereign is botm_.ta_protect
the.persons
a d
dationof
p_'"0f
his subjects: and to defencl il_einag_a_ns_ tlie
thi. _igh_. _hemy.
When, _therefore' a subject, or _ any part of ti]_
"_'_sperty, has fallen into the enemy's possession, should any
fortunate event bring them again into the sovereign's power,
it is undoubtedly his duty to restore them to their former
condition,_to
re-establish the persons in all their rights
and obligations, to give back the effects to the owners,_

of war, if property be seized under an
erroneous
supposition
that it belongs
to the enemy,
it may be liberated
by
the proper authorities
; but no action
can be maintained
against
the party
who has taken it, in a court of law.
Caux v..Eden,
2 Dougl. 573 ; Elphinstone v. Bedreechund,
Knapp's
Rep.
357.
If an English
naval commander
seize
any movable
as enemies'
propetty,
that turns
out clearly
to be
British
property,
he forfeits his prize
to the Prize
Court
(sometimes
confounded with the Court of Admiralty),
and that court awards the return of it

For these reasons, it is usual, when
questions
of importance
between
two
sovereigns,
or their subjects,
arise, by
particular
treqlAy, to constitute
a tribunal
for thaP" special
purpose;
and
municipal
statutes
have been passed
in England
in aid of such
treat)*.
Thus,
by additional
articles
of the
definitive
treat)"
of peace
between
Great Britain and France,
of the 30th
May 1814, certain
conventions
were
made
for indemnifying
British
subjects for the confiscation
of their property
by
the French
revolutionary
government,
and certain
commission

to the party from whom it was taken,
The Court of Admiralty
is the proper
tribunal for the trial of questions
of
prize or no prize, and it exercises
this
jurisdiction
as a court of prize, under
a commission
from his majesty;
and
if it makes an tinsatisfactor)'
deterruination,
an appeal
lies to his majesty in council ; for, the king reserves
the ultimate right to decide on such
questions
by his own authority,
and
does not commit
their determination

em were appointed
between
the two
countries,
to examine
and decide upon
such British claims ; and the statute
59 Geo. 3, c. 51, was passed
with
the same
object ; and such
claims
were adjudicated
upon between
the
two countries.
It was held, however,
that these conventions
and treaties
and the act for carrying the same into
eflbct, did not exclude the jurisdiction
of a court of equity to examine
and
enforce equities
attaching
upon the

any municipal court of justice,
Booty taken under the colour
of
military
authority,
falls under the
same rule.
If property be taken by an
officer under the supposition
that it is
the property of a hostile state, or of
individuals,
which ought
to be confiscated, no municipal
court can judge
of the propriety or impropriety
of the
seizure : it can be judged of only by
an authority delegated by his majesty,
and by his majesty,
ultimately,
assisted by the lords in council.
There
are no direct decisions on such questions,
because,
as
was
stated
by
Lord Mansfield,
in Lindo v. l_odney,
they are cases
of rare occurrence.
.Etphinstone
v. Bedreeehund_
Knapp's
Pep. 340,
357-8 ; Caux
v. Eden,
Dougi. 592 ; L/ndo v. Bod_ey, Id. 313.

compensation
in the hands
of the
person
in whose
favour
the award
of
the
commissioners
had
been
made ; (Hill v. Reardon,
2 Russell's
Rep. 609, overruling
S. C. in 2 Sire.
& Stu. 437;)
and it was holden
that, where a Person, in whose favour
an adjudication
under such conventions has been
made by the cornmissioners
or by the Privy
CounciL,
is affected by a trust or by fraud, a
court
of equity
has jurisdiction
to
enforce the trust or relieve against the
fraud (id. ib/d.) ; and the same prineiple would,
no d#ubt, be extended
to cases of capture or prize.--C.
(174)
See ante, s. 196, page 385,
note
(168),
,a to _mvnblu
and
v_ip_..--C.
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in a word, to replace every thing on the same footing on _oox nL
_hich it stood previous to the enemy's capture,
c_ae. x_v.
The justice or injustice of the war makes no difference in
this case,--not
only because, according to the voluntaLy law
of nations, the _ar, as to its_ects_
is r_i)uted jUston
t_otl_
"_._L_-])ut
li]/ewtge because war, whether
just or not, is a
national
concern;
and, if the subjects who fight or suffer in
the national
cause, should, after they have, either in their
persons
or their property,
fallen into the enemy's power,
be, by some fortunate
incident,
restored
to the hands of
their own people, there is no reason _hy they should not
be restored to their former condition.
It is the same as if
they had never been taken.
If the war be just on the part
of their nation, they were unjustly
captured
by the enemy;
and thus nothing is more natural
than to restore them as
soon as it becomes possible.
If the war be unjust, they are
under no greater
obligation
to suffer in atonement
for its
injustice than the rest of the nation.
:Fortune brings down
the evil on their heads when they are taken:
she delivers
them from it when they escape.
Here, again, it is the same
"as if they never had been captured.
Neither
their own
sovereign,
nor the
them.
The enemy
gai,ped by another.

enemy,
has any particular
right over
has lost by one accident
what he had

" ersons return, and things are recovered,
by the
_postliminium,
when, after having been taken by the
they
come again into the power of their own nation
This right, therefore,
takes effect as soon as such
or things captured
by the enemy fall into the hands
diers belonging to their own nation, or are brought
the army, the camp, the territories
of their sovereign,
places under his command.
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right of§ 2o6 tIow
enemy, it takes el'(§ 204). fect.
persons
of solback to
or the

jThose
who unite with-li_t0
carry on a wa_" are joint par-§ 207. Whe/_ies with us : we are engaged in a common
oause ; our ther it taker
/ right
is one and the same;
and they are considered
as effectamong
__i.:2.:
making but one body with us.
Therefore,
when persons or the alliea.
things captured
by the enemy are retaken
by our allies or 075)
auxiliaries,
or in any other manner
fall into their hands,
this, so far as relates
to the effect of the right, is precisely
the same thing as if they were come again into our own
power ; _e_.i_n_.t_e_
_c_ua__.ia _hic, k.__ara
jointly._mhaxked__.9.ur _ower_ _d_ t_0f
.oar aUies is ba_ one and _he
_a)me_ .... T_e righ_ of pgst!iminium
therefore
takes
effect
am_
those who oarrjr _)a the War in C0njuncii0n
Wiih US;

(175) A_ to the general
rule in the
absence
of treaty,
see _a_a
C_z_
_ Rob. P_p. 49; a_Ue, 385, n. (168)

But, in general,
fixed by treaty
i&d--.C.

the precise
rule
i_
between
e_lies.
_
_)7
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But, does this right take place in the territories of our
_xAP.x,v. allies ? Here a distinction arises.
If those allies make a
common cause with us,--if they are associates in the war,-we are necessarily entitled to the right of postliminium
in their territories as well as in our own : for, their state is
united with ours, and, together with it, continues but one
party in the war we carry on. But if, as in our times is
frequently the practice, an ally only gives us a stated succour stipulated by treaty, and does not himself come to a
rupture with our enemy, between whose state and his own,
,-_ in their immediate relations, peace continues to be observed,
--in this case, only the auxiliaries whom he sends to our
assistance are partakers and associates in the war; and his
dominions remain in a state of neutrality.
§208. Of no
:Now,
the right of postliminium does not take effcat _iD
vahdlty
m ----neutral .....
countries:
for, when a nation chooses to remain
neutralha•
neuter m a war, she is bound to consider it as equally just
_',_:. _ _/_7_,_,,_n both sides, so far as relates to its effeets,--and, bonse,j_,(.
_uently,
to look upon every capture made by either party
, _
,'as a lawful acquisition
To allow one of the parties, in
"_,_._
. .
,
l.'_:
prejudme to the other, to enjoy in her dominions the right
¢/ _]'_
,

_ of claimin.,g things taken by the latter, or the right of post,_ limmmm, would be declaring in favour of the former, and
departing from the line of neutrality.
§_09.Wh_t Naturaliy_ e.very kind of p_Lope_rt
Z might be recovered by
things_re the right of pos_]_minium ; anTi_here-']s no intrinsic l'e_0fi
_;.t_,=a°'e w_y mbvabld_" s_hoidd be excepted in this case, provided
right.(176) they can he certainly recognised and identified.
Accordingly, the ancients, on recovering such things from the
enemy, frequently restored them to their former owners.*
But the difficulty of recognising things of this nature, and
the endless disputes _'hich would arise from the prosecution of the owners' claims to them, have been deemed motives of sufficient weight for the general establishment of a
contrary practice.
To these considerations we may add,
that, from the little hope entertained of recovering effects
taken by the enemy and once carried to a place of safety, a
reasonable presumption arises that the former owners have
relinquished their property.
It is _therefore with reason
than movables or booty are excepted from the. ri_ghLof
.L,_tlimmium,
unless retaken from the enemy immediately
after his captu_ of them ; in which ease, t_e _ l)r_)prietor
neither finds a difficulty in recognising his effects, nor is
_resumed to have relinquished them. And, as the custom
has once been admitted, and is now well established, there
would b_ an injustice in violating it (Prelim. § 26). Among

(176)
As to movable_
ant¢_ 384, n --C
5O8

and

ships

• See several
book "_ _
xvl

instances
_ 2.
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the Romans, indeed, slaves were not treated like other Boo_ _,,
movable property:
they, by the right of postliminium, CHAPxlv
were restored to their masters, even when the rest of the "), "_/, _, ¢_.:/r
booty was detained.
The reason of this is evident : for, as :_ : ,4 _
it was at all times easy to recognise a slave, and ascertain ' LL ,_
to whom he belonged, the owner, still entertaining hopes _ .t :l
(" " /
of recovering him, was not supposed to have relinquished
his right.
Prisoners of war, who have given their parole,--territories
§ 21o. ot
and towns which have submitted to the enemy, and have thos_p_sworn or promised allegiance to him,--eannot of themselves'°n"
cannotwho
rereturn to their former condition by the right of postliml-turn by the
nium : for, faith is to be kept even with enemies (§174).
rlghtolpost
But if the sovereign retakes those towns, countries, or hmmmm.
prisoners, who had surrendered
to the enemy, he recovers (177).
all-l_iS former rights over them, and is bound to re-establish § 211. They
/

en}o) thL_

them in their pristine condition (§ 205). In this case, they rightwhen
enjo_y the right of postliminium without any breach of their retaken.
worn, any vioiat]bn of their plighted faith.
The enemy
loses by the chance of war a right which the chance of war
bad before given him. But, concerning prisoners of war, a
distinction is to be made. If they were entirely free on
their parole, the single circumstance of their coming again
into the power of their own nation does not release them,
--since, even if they had returned home, they would still
have continued prisoners.
The consent of the enemy who
had captured them, or his total subjugation, can alone discharge them. :But, if they have only promised not to effect
their escape,_a promise which prisoners frequently make [ 395 ]
in order to avoid the ineonvemences of a jail,--the
only
obligation incumbent on them is, that they shall not, of
themselves, quit the enemy's country, or the place assigned
for their residence.
And if the troops of their party
should gain possession of the place where they reside, the
consequence is, that, by the right of war, they recover their
liberty, are restored to their own nation, and reinstated in
their former condition. (178)
(177) In general, as regards coun- absolutely new. Upon fins principle
tries o persons taken by a belhgerent
was decided an Important quesnon
state, who were not the subjects of in the case of B_des Lust, 5 Rob.
that state dunng any preceding part Rep. 233; and on the _ame principle
ot the same war, a different rule pre- it was estabhshed, that, ff a neutral
vails than that laid down by Vattel,
have but just set his foot on the
asct. 211 ; for, thelaw ofposthmimum
colony of an enemy for a few hours
lmphes that the party clmming it before its capture; but ffa be proved
retur_
to Ins prevums character, that he went there for the purpose of
And he who, during the whole war, setthag, then his property will be
has been the subject of the enemy subject to condemnatmn, as If he
alone, must be constdered, when he were a native enemy.
And see the
tails into the hands of the nval state, Diana, 5 Rob. Rep. 60,---C.
not as returmng to a previous cha(178) See note (177), antt.
raeter, but as aequinng a character
2s_
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When a town, reduced by the enemy's arms, is retaken by
CHAP.
xxv. those of her own sovereign, she is, as we have above seen,
_.212.Who-restored to her former condition, and reinstated in the posther
th_s session of all b.er rights.
It is asked whether she thus rer;ght extends to
covers such part of her property as had been alienated by
the,r pro- the enemy while he kept her in subjection.
In the first place,
perty allen- we are to make a distinction
between _._e,.pr.operty
not
atedby
recoverable by the right of postlimini_m (§ 202), and imtheenemy m-ovables. The former belongs to the enemy who gets it
into his hands, and he may irrecoverably alienate it. As to
immovables, let it be remembered that _isltion
of a
" ,
t o_:n taken in o'ar- is not fully consumma_ofn_._e_b_
aqtreaty of peace_ or b_ythe entire submlsaipn.o_'_de_r._t_p)_
I j _ t [_ _ qr the state to which it belonged (.§ 197). Till then, the sovereign of that town has hopes of retaking it, or of recovering it
// _ ,
by a peace. And fi'om the moment it returns into his power,
tie restores it to all its rights (§ 205), and consequently it
recovers all its possessions, as far as in their nature they are
recoverable.
It therefore resumes its immovable possessions
from the hands of those persons who have been so prematurely
forward to purchase them.
In buying them of one wlw had
not an absolute right to dispose of them, the purchasers made
a hazardous bargain ; and if they prove losers by the transaction, it is a consequence to which they deliberately exposed
themselves.
But if that town had been ceded to the enemy by
a treatLt of pea'ce, or was completely fallen into his power by
submission of the whole state, she has no longer aiay
claim to the right of postlimmium ; and the alienation of any
of her possessions by the conqueror is valid and irreversible ;
nor can she lay claim to them, if, in the sequel, some fortunate
revolution should liberate her from the yoke of the conqueror.
When Alexander made a present to the Thessalians of the
sum due from them to the Thebans (see § 77), he was so absolutely master of the repubhc of Thebes, that he destroyed the
city and sold the inhabitants.
The same decisions hold good with regard to the immovable property of individuals, prisoners or not, which has been
alienated by the enemy while he was master of the country.
Grotius proposes the question with respect to immovable property possessed in a neutral country by a prisoner of war.*
[ 896 ] But, according to the principles we have laid down, this
question is groundless : for, the sovereign who makes a prisoner in war, has no other right over him than that of detaining his person Until the conclusion of the war, or until he be
ransomed (§§ 148, &c.) ; but he acquires no right to the prisoner's property, unless he can seize on it. It is impossible to
produce any natural reason why the captor should have a right
Lib. iii. cap. ix. § vi.
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to dispose of his i_risoner's property,
it about him.
"

unless

the prisoner

39(_
has

Boo_ nt.
c.Ar. xlv.

When a nation, a people, a state, has been entirely sub- § 21a.Whe.
dued, it is asked whether a revolution can entitle them to the ther a haright of postliminium.
In order justly to answer this ques- tlon that has
tion, there must again be a distinction
of cases.
If that _:_y=[b.¢-oa_lu_cd state has not yet acquiesced in her new subjection, dued c l
has not voluntariIy
submitted,
and has only ceased to resist joy themng_;
from inability,--if
her victor has not laid aside the sword of of posthra_
conquest
and taken up the sceptre of peace and equity,--mum.
such a people are not really subdued : they are only defeated /_ ,_ ..
and oppressed;
and, on being delivered
by the arms of an
ally, they doubtless return to their former situation
(§ 207). __
Their ally cannot become their conqueror;
he is their deliverer ; and all the obligation of the party delivered
is to reward him.
If the subsequent
conqueror,
not being an ally
to the state of which we speak, intends to keep it under his
own jurisdiction
as the reward of his victory,
he puts himself in the place of the former conqueror,
and becomes the
enemy of the state which the other had oppressed:
that
state may lawfully resist him, and avail herself of a favourable opportunity
to recover
her liberty.
If she had been
unjustly oppressed,
he who rescues her from the yoke of the
oppressor ought generously
to reinstate
her in the possession
of all her rights (§ 203).
The question
changes
with regard to a state which has
_bmitted
to the conqueror.
"If the people, no
lohg_'_-eh_ifi_,
bu_ as a_tual subjects,
have subm_tted to a lawful government,
they are thenceforward
dependent
on a new sovereign;
or, being incorporated
with
the victorious nation, they become a part of it, and share its
fate.
.Their former
state is absolutely
destroyed;
all its
relationS, a)l its alliances-are
extinguished
(Book II. § 203).
Whoever,
then,-t]le
new+conqueror
may be, that afterwards
subdues the state to which these people are united,
they
share the destiny of that state, as a part shares the fate of
the whole.
This has been the practice of nations in all ages,
--I say, even of just and equitable
nations,--espeeially
with
regard to an ancient conquest.
The most moderate conqueror
confines his generosity
in this particular
to the restoration
of the liberties of a people who have been but recently subdued, and whom he does not consider as perfectly incorporated,
or well cemented by inclination,
with the state which he has
conquered.
I _f_p_le
in question shake off the yoke and recover
their liberty by-their
own exertions,
they regain all their
rights ; they return to their former situation ; and foreign
na_o_ave
no right to determine
whether they have shaken
off the yoke )f lawful authority,
or burst the chains of slavery.
Th'm_ the kingdom of Portugal,--which
had been seized on

_, _ t \
_

"_d
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_oo_ m. by Philip II. king of Spain, under pretence of an hereditary
cusP. xtv. right, but in reality by force and the terror of his arms,_
re-established the independency of her crown, and recovered
her former rights_ when she drove out the Spaniards, and
placed the duke of Braganza on the throne.
§214. Right
_Pr°vinces,
.....
towns,_ and ...........
lands, which the enemy, re_tore_.
_ . b)y
of posdlml- the treaty of peace, are certainly entitled to the r_lht of postwhat m re- _m_nzum : Ior_ the sovereign, in whatever manner he recostored at the vers them, is boun_d[-{drestore them to thet_ ]'ormer" c_n_i_n,
peace,
"_s so0_!_aS".'_e regains possession of_h_
(§ 205).
The
enemy, in giving back a town at the peace, renounces the
right he had acquired by arms. It is just the same as if he
had never taken it; and the transaction furnishes no reason
which can justify the sovereign in refusing to reinstate such
town in the possession of all her rights, and restore her to
her former condition.
215.and . _B_t whatever .....
is ceded to.the__enemy_ by a treaty of la_ace_._
things,
lS truly
and comuletely
ahenateff.
1-t has
no lon_er
any
totiae---i
._ ".
• _ ." o
_-.
• •
•
_o
enemy,
ctalm to _tm.rtga_ ox postllmmmm_ umess the trea_ oA.l_e
be broken and cancelled.
§ 216.The
And as things not mentioned in the treaty of peace rerlghtofpost-main in the condition in which they happen to be at the
hmlnlum
does not ex-time when the treaty is concluded, and are, on both sides,
ist aftera
tacitly ceded to the present possessor, it may be said, in gepeace,
neral, that the right of postliminium no longer exists after
the conclusion of the peace. That right entirely relates to
the states of war.
§alwa217.Why.
l_levertheless, and for this very reason, there is an e_exce
y s m tion to be made here in favour of nrisoners of wff. Their
for

ceded

force for pri .......

_ ....

sovereign m bound to release-them _ce
(_ 154). But,
if he cannot accomplish this,_if the fate of war compels him
to accept of hard and unjust conditions,--the
enemy, who
ought to se_ the prisoners at liberty when the war is terminated, and he has no longer any thing to fear from them
(§§ 150, 158), c_ntinues the state of war with resl_eet to
them, if he still_detains them in captivity,-a'nf_spec_allyif
"h_e r6duees them to slavery (§ 152). They have therefore a
right to effect their escape from him, if they have an opportunity, and to return to their own country, equally as in war
time; since, with regard -to them, the war still continue_.
And in that case, the sovereign, from his obligation to protect them, is bound to restore them to their former condition (§205).
§ 218.They Further, thosq__E!soners who are, without any lawful rea
are free even son,
detained after i;-l_=i_oni_qu_iblT_6f_pekee_ff_m_me
vy escaping diatelv free. when, once escaued from =_K_[t_t]aeY
have
_n_
even r*eachecla neutral count;y:for:_en'_mles
are'_n-o_-'to be
--" pursued and seized on neutral ground (§ 132) ; _nd whoever
detains an innocent prisoner after the peace, continues to
be his enemy.
This rule should and actually does obtain
•oners,
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among nations who do not admit and authorize the practice _ooKm.
of enslaving prisoners of war.
c,A_ x,_.
It is sufficiently evident from the premises, that prisoners _ 219. Uo,,
are to be considered as citizens who may one day return to the mghts
their country : and, when they do return, it is the duty of tmns
_.a obhgaof prl.
the sovereign to re-establish them in their former condition, sorterssubttence it clearly follows, that the rights of every one of _L
those prisoners, together with his obligations (or tile rights
.,
of others over him), still subsist undiminished,_only
the [ 398 ]
exertion of them is, for the most part, suspended during the
time of his captivity.
The prisoner of war therefore retains a right to dispose of _220. Te,his property, particularly in case of death : and, as there is prisoner
ta_e_t orof A
nothing in the state of captivity which can in this latter re-war.
spect deprive him of the exercise of his right, t l_e testament
of a p!risoner
....
of war ought to. be valid in his own country,
un_ess'_'_n_6rd_l-v09_tby_some inherent defect.
"_h']_chhave established the indissolubility of _ 2_1. M__the marriage ties, or have ordained that they should continue huge.
for life unless &ssolved by the judgment of a court, those
ties still subsist, notwithstanding the captivity of one of the
parties, who, on his return home, is, b_l_ostliminium _ again
entitled to all his matrimonial rights.
_s%¥e do not here enter into a detail 02¢what the civil laws of _ 222. R_
particular nations have ordained with respect to the right of gul_t,o=_
postliminium : we content ourselves with observing that SUCh"
posthmi-respeetmg
loea_!ations
are obligatory on the subjects of the state _um, esta.
_ie_ and do not affect foreigners.
:Neither do we here ex-bhshed by
.........
"
amine _s
been settled on that head by treaues
: those treaty or
particular compacts establish merely a conventional right, custom.
which relates only to the contracting parties.
Customs confirmed by long and constant use are obligatory on those nations who have given a tacit consent to them; and they are
to be respected, when not contrary to the law of nature : but
those which involve an infringement of that sacred law are
faulty and invalid ; and, instead of conforming to such customs,
every nation is bound to use her endeavours to effect their
abolition.
_
the Romans the right of posthminium
was in force , even-_rh/:hnes of profound peace_ with respect to
n.atiohs-_c_
Roine had-neither connections of friendship, rights of hospitality, nor alliance.*
This was because
_h-5_ nations were, as we have already observed, considered
in some measure as enemies. The prevalence of milder manners has almost everywhere abolished that remnant of barbarism.
t Digest.
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22s. Su_- THE right of making war, as we have shown in the first
jeers cannotchapter of this book, solely belongs to the sovereign power,
eommlt
hos-which not only decide_dr
it-be proper tounder(hike the
tilit,es w*thout the,o- war, and to declare it, but likewise directs all its operations,
verelgn's as circumstances of the utmost importance to the safety of
order,
the state. Su_ects, therefore, cannot of themselves take
any steps m this affa_+ nor are they allowed to commit any
a_ or ]_ostility without orders from their sovereign.
Be it
understood, however, that, under the head of "hostilities/'
we do not here mean to include self-defence.
A'subjectmay
repel the violence of a fellow-citizen when the magistrate's
assistance is not at hand; and with much greater reason may
he defend himself against the unexpected attacks of foreigners.
224.That The sovereign's order, which commands acts of hostility,
ordermay and givcs a right to commit them, is either general or parti%e general cular.
The declaration of war, which enjoins the._sub_ects at
or pamcu- rl_LL_yjoattack the enemy's subjects, implies,_a_er'a]"brder.
lar.
The generals, officers, soldiers, privateers-men, ana pa-rt_sans,
" "
being all commissioned by the sovereign, make war by virtue
of a particular order.
_g_-an
order from the sovereign be necessary to
,4 225.
Sourceof authorize the subjects to make war, that necessit_ wholly re-thenecos" sul ts from t he laws essential
..... to every po_ixcal
_ - society,
-_'"
a--fi_
_ty of such ........
not from any o_hgatmn relative to the enemy. :For, when
.anorder, one nation takes up arms against another, she from that moment declares herself an enemy to all the individuals of the
latter, and authorizes them to treat her as such. What right
could she have in that case to complain of any acts of hostility committed against her by private persons without orders
from their superiors ? The rule, therefore, of which we here
speak,rel_ates rather to public law in general, than to the law
of nations properly so called, or to the principles of the reciprocal obligations of nations.
226.Why If we confine our views to the law of nations, considered in
the lawof itself,_when
once two nations are engaged in war, all the
_at,on_
subjects of the one may commit hostilities against those of
shouldhave
and do them all the mischief authorized by the
_lopted
thi_ the
- . other,
e
•ule.
s_a_e oi war. But, should two nations thus encounter each
other with the collective weight of their whole force, the war
would become much more bloody, and destructiv_e and could
hardly he ten'hated
Otherwise than _y th_x_t_b_n
o_i_hh_ _of th_partles.
The examp]es_o_f ahclent wars abundantly prove the truth of this assertion to any man who will
for a moment recall to mind the first wars waged by Rome
hi4
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_gainst the popular republics
by which she was surrounded.
Boo_ tx_.
It is therefore with good reason that the contrary practice
enA, xv.
has grown into a custom with the nations of ]_urope,_at
least
with t ho_e that - keep up regular sta_d_il)_g.arm!es or bodies of
militia.
T._h_ctroops alone carry on" the war, while the rest
__the z_ation remain in peace. And the necessity of a special
order tip act is so thoroughly
established,
that, even after a
declaration
of war between two nations, if the peasants
of
themselves
commit any hostilities, the enemy shows them no
mercy, but hangs them up as he would so many robbers or
banditti.
The crews of private ships of war stand in the same
predicament:
a commission
from their sovereign or admiral
can alone, in case they are captured,
insure them such treatment as is given to prisoners taken in regular warfare.
In declarations
of war, however, the ancient form is still _ 227. Pr_
retained,
by which the subjects in general are ordered, not else meanonly to break off all intercourse
with the enemy, (179) but mg of the
also to attack him. Custom interprets
this general order.
It order.
authorizes,
indeed, and even obliges every subject, of whatever rank, to secure the persons and things belonging to the
enemy, when they fall into his hands(179);
but it does not
invite the subjects to undertake
any offensive expedition without a commission or particular
order.
There are occasions, however, when the subjects may reason- _ 2_s. what
ably suppose the sovereign's
will, and act in consequence
of private persons may
histacitcommand. Thus, althoughthe operationsof war are undertake,
by custom generallyconfinedto the troops,ifthe inhabitants
presuming
of a strong place,taken by the enemy, have not promisedorontheso,'e
Sworn submissionto him, and shouldfinda favourableoppor-re_gn'_
win.
tunityof surprisingthe garrison,
and recoveringthe placefor
theirsovereign,they may confidently
presume thatthe prince
will approve of this spiritedenterprise. And where isthe
man that shalldare to censureit? It is true,indeed,that,
ifthe townsmen miscarry in the attempt,they willexperience
very severe treatment from the enemy. But thisdoes not
prove the enterpriseto be unjust,or contraryto the laws of
war. The enemy makes use of hisright,of the rightof arms,
which authorizeshim to callin the aid of terrorto a certain
degree,in order that the subjectsof the sovereignwithwhom
any

(179) Henceintercourse
it is illegal
commercial
withtoanhave
enemy, k
or even to pay him a just debt, during)
_.. war. Grotius, b. ill. c. iv. _ 8 ; Bynkorshoek, b. i. e. iii. ; Dr. Phillimore
pn L_censes, 5_ The Hoop, 1 Rob. Rep.
198, Potts v. Bell, 8 Term Rep. 548 ;
Br¢ll.son v. Patteson,
7 Taunt.
439;
3 Memv. 1L 469 ; 2 Ves. & Boa. 323 ;
{ Scholefi_ld v. Eichelberger,
7 Pet. S.C.
Rep. 586. } To this general rule there
are sometimes
exceptions.
{ The U.

,States
Bar]cer,
C. Rep
157.} v.Thus,
Great Paine's
Britain C.permitted
eommercial
intercourse
with some of
her plantations,
whilst under capture'
by the French, because she expecte4
to recover them back.
See observations in The Hoop, 1 Rob. Rep. 209;
but these exeeptmns
are m general
carrmd on under orders m council and
licenses._C.
{See The Wdhaaa Peal b
3 Wash. C. C. Rep. 4848.}
bllt
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,oo, m. he is at war may not be willing to venture on such bold ur. lercuAp.xv. takings, the success of which might prove i_atal to him.
During the last war, the inhabitants of Genoa suddenly took
up arms of their own accord, and drove the .Austrians from
the city: and the republic celebrates an annual commemoration of that event by which she recovered her liberty.
229. PriPersons fitting out pri_:ate ships to cruise against the enemy
vateer_,, acquire the property of whatever captures they make, as a
[ 401 ] compensation for their disbursements, and for the risks they
run: bu_t they acquire it by grant from the sovereign, who
issues out co_im'isslons to them. _The sovereign _t]_'_em
_t_d
_:]io_eor -gp'art_ot' the'capture : this entirely depends
on tile nature of the contract he has made with them.
As the subjects are not under an obligation of scrupulously
weighing the justice of the war, which indeed they have not
always an opportunity of being thoroughly acquainted with,
and respecting which they are bound, in ease of doubt, to rely
on the sovereign's judgment (§ 187),--they
unquestionably
may with a safe conscience serve their country by fitting out
p'_-_L_teers,unless the war be evldent]y unjust-. -But_ on the
t Qthcr hand, it is an infamous proceeding on th'_-part of
t_reigners, to take oat commissions from a prince, in order to
commit piratical depredations on a nation which is perfectly
innocent with respect to them.
The thirst of gold is their
only inducement; nor can the commission they have received
efface the infamy of their conduct, though it screens them
from punishment.
Those alone are excusable, who thus assist
_a nation whose cause is undoulJtedly just, Kn-'d'-t-h-_Z_X_-Yh]_
up arms with no other view than that "Sf-d_fen_[[ng herself
-from oppression.
They would even desel've ptaiseTor their
exertions in such a cause, if the hatred of oppression, and the
love of justice, rather than the desire of riches, stimulated
them to generous efforts, and induced them to expose their
- lives or fortunes to the hazards of war.
230. voThe noble view of gaining instruction in the art of war,
lunte_rs._ and thus acquiring a greater degree of ability to render useful services to their country, has introduced the custom of
serving as volunteers even in foreign armies ; and the practice
is undoubtedly justified by the sublimity of the motive. At
resent, volunteers, when taken by the enemy, are treated_as
they belonged to the army in which they fight. Nothing
_can be more reasonable: they in fact join that army, and
unite with it in supporting the same cause ; and it makes little
difference in the case, whether they do this in compliance
with any obligation, or at the spontaneous impulse of their
own free choice.
._23LWh_t Soldiers can undertake nothing without the express ol tacit
,old,ersand command of their oflieera. To obey and execute, is their
_balter_ province,--not to act at their own discretion : they are only
-_y do.
instruments in the hands of their commanders.
Let it be
616
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¢emembered here, that, b.5 a_t_cit or_der, _Ixae..a_one _'hich is _oox m.
_pecessarjly included in an. expre._s_order,, or in the functions c.,P........
_v.
with which a person is intrusted by his superior. What is
said of soldiers must also in a proper degree be understood
of officers, and of all who have any subordinate command.
Wherefore, with respect to things which are not intrusted to
their charge, they may both be considered as private individuals, who are not to undertake any thing without orders.
The obligation of the military is even more strict, as the
martial law expressly forbids acting without orders ; and this
discipline is so necessary that it scarcely leaves any room for
presumption.
In war, an enterprise which wears a very
advantageous appearance, and promises almost certain success,
may nevertheless be attended with fiLtal consequences.
It [ 402 J
would be dangerous, in such a ease, to leave the decision to
the judgment of men in subordinate stations, who are not
acquainted with all the views of their general, and who do not
possess an equal degree of knowledge and experience: it is
therefore not to be presumed that he intends to let them act
at their own discretion.
Fighting without orders is ahnost
always considered, in a military man, as fighting contrary to
orders, or contrary to prohibition.
Tkhcrejs_therefore, hardly
_e_
ex.cep¢_J_gl_pfself-defence, in which the soldiers and
inferior officers may act without orders. In that one case,
the orders may safely be presumed; or rather, the right of
self-defence naturally belongs to every one, and requires no
permission./During
the siege of Prague, in the last war, a
party of gCrench grenadiers made a sally without orders and
without offieers,_possessed themselves of a battery, s_jiked a
part of the cannon, and brought away the remainder into the
city. The Roman severity would have punished those men
with death.
The famous example of the consul Manlius is
well known, who, notwithstanding the victory gained by his
son, caused capital punishment to be inflicted on him for
having engaged the enemy without orders.*
But the d_fference of times and manners obliges a general to moderate such
severity.
The mareschal Bellisle publicly reprimanded those
brave grenadiers, but secretly caused money to be distributed
among them, as a reward for their courage and alacrity. At
another famous siege in the same war, that of Coni, the private
men of some battalions that were stationed in the f'osses,
made, of their own accord, during the absence of their officers,
a vigorous sortie, which was attended with success. Baron
Leutrum was obliged to pardon their transgression, lest he
should damp an ardour on which the safety of the place entirely depended.
Such inordinate impetuosity should neverthele,_ be checked as far as possible ; since it may eventually
be p"_luctive of fatal consequences.
Avidius Cassius inflicted
• lit

Liv. lib. viii. cap. vii.
2 T
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hoax m. capital punishment
on some o_cers of his army, who had.
csAP. xv.. without orders, marched forth at the head of a handful of
men, to surprise a body of three thousand enemies, and had
succeeded in cutting them to pieces.
This rigour he justified,
by saying that there might have been an ambuscade,--dicens,
evenire _tuisse
ut essent insidi_,
._e.*
_,232. Who-/'Is
the state bound to indemnify individuals for the damages
_herthe
state is fthev have sustained in war ? We may learn from Grotius
hound to in- that authors are divided on this question.t
The damages
demmfy the under consideration
are to be distinguished
into two kinds,-sub_ce_for those done by the state itself or the sovereign, and those done
-amages
Of the first kind, some are done deliberately
sustainedin by the enemy.
w_. (lS0) and by way of precaution,
as, when a field, a house, or a
garden, belonging
to a private person, is taken for the purpose of erecting on the spot a town rampart, or any other
[ 403 ] piece of fortification,--or
when his standing corn or his storehouses are destroyed, to prevent their being of use to the
enemy.
_
damages are to be made good to the individual,
who should bear only _is quota of the-[oss.(18I)
But there
are other damages, caused by inevitable
necessity,
as,
4
,,_. fl _.

) _fistanee,
caused
artillery
in retaking a
town fromthethedestruction
enemy.
These by
are the
merely
accidents,--they
are misfortunes which chance deals out to the proprietors on
whom they happen to fall.
The sovereign, indeed, ought to
show an equitable regard for the sufferers, if the situation of
his affairs will admit of it : but no action lies again:st thestaLe for misfortunes
of this nature,--for
losses which she has occasioned, not wilfully, but through necessity and by mere accident, in the exertion of her rights.
The same may be said
of damages caused by the enemy.
Al]-t-'hesubjects
are exposed to such damages:
and we to him on whom they fall
The members of a society may well encounter
such risk of
property,
since they encounter
a similar risk of life itself.
Were the state strictly to indemnify
all those whose property
is injured in this manner, the public finances would soon be
exhausted ; and every individual in the state would be obliged
to contribute
his share in due proportion,--a
thing utterly
impracticable.
:Besides, these indemnifications
would be liable
to a thousand abuses, and there would be no end of the par• Voleatius Gallicanus, quoted by
Orotius,bookiii. chap.xvili. _ i. n. 6.
(180) On the conclusionof the late
warbetweenGreatBritainand France,
it was stipulatedthat the latter should
make compensationfor the amountof
the confiscations of British property,
imbject to certain qualifications; and
commissionerswere appointedby each
state to examine and adjudicateupon
the claims,and as regardedGreatBribl8

taln, the regulating ac_, 59 G. 3,
e. xxxi. was passed. See discussions
in Hill v. Rear&m, 2 Ru_ell's Rep.
608.--(_.
_ Lib. ill. cap. xx. _ viii.
(18"1)It is legal to take possess_u
of these forthe benefit of the community, and no action lies for eompenss,tion, nor is auy recoverable,unle_
given by act of parliament. 4 Term
Rep. 382.---40.
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tlculars.
It is therefore to be presumed that no such thing Booxm.
was ever intended by those who united to form a society.
CHAP.
xv.
But it is perfectly consonant to the duties of the state and
;he sovereign, and, of course, perfectly equitable, and even
etrictly just, to relieve, as far as possible, those unhappy
sufferers who have been ruined by the ravages of war, (182)
as likewise to take care of a family whose head and support
has lost his life in the service of the state. There are many
debts which are considered as sacred by the man who knows
his duty, although they do not afford any ground of action
against him.*

CHAP.
OF VARIOUS

XVI.

[ 404 ]

CONVENTIONS MADE DURING
THE WAR.

THE

COURSE

OF c_xe. xw.

WAR would become too cruel and destructive, were all @239.
intercourse between enemies absolutely broken off. Accord-Truce and
suspension
"rag to the observation of Grotius, t there still subsists aof arm*.
fciendly intercourse in war, as ¥irgil$ and Tacitus§ have exoressed it. The occurrences and events of war lay enemies
lnder the necessity of entering into various conventions.
As we have already treated in general of the observance of
_aith between enemies, it is unnecessary for us in this place
to prove the obligation of faithfully acting up to those conventions made in war: it therefore only remains to explain
(182) See note (180), p. 402.
It is in general the indispensable
duty of every sovereign to adopt the
most efficacious measures for the proteetion of hie subjects engaged in wax,
in order that they may suffer by it as
httle as possible, iustead of voluntarily
exposing them to greater evils. During
the wars m the Natherl_ads, Philip the
Second prohabited the release or exchange of priJoaers of war. He forbade the peasants, under pain of death,
to pay any contributions with a view to
purchase an immunity from pillage and
conflagration; (183) and, uader the
ma_s penalty, prohibited thv use of
safeguar.ts and protections. In opposiuon _o this barbarous ordinance, the

f-

(183) Out enactments against ran|aming ships or property taken by an
e4aemyare i_ the same spirit; (22 Geo.

states-general adopted measures fraught
with consummate wisdom. They published an ed:ct, in whmh. after having
dascnbed the destructive consequences
of the Spamsh barbarity, they exhorted
the Flemings to attend to thear own
preservation, and threatened to retahate
on all who should obey the cruel ordinance of Philip. By such conduct they
put an end to the dreadful proreedlng_
to whmh it had g_ven bxrth.--Edat, x. D.
1797.
_ Lib. iii. cap. xxl. _ i.
_
Belli commereia
Turnus
Sustulit ist_ prior.--2Ea, x. 532.
_ Ann. hb. xxv. cap. xxxlh.

c. 72;) Marshall on Insurance, 431 ; but
exceptions an eases of extreme necessaty
may be allowed by the court of Ad-

,c. 25; 43 Geo. 3, e. 165; 45 Geo. 3_ miralty.
_

Id. lbld.
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_oo_ m the nature of them.
Sometimes
it is agreed to suspend
c_AP x,-. hostilities for a certain time ; and, if this convention be made
but for a very short period, or only regards some particular
place, it is called a cessation or suspension of arms.
Such
are those conventions
made for the purpose of burying the
dead after an assault or a battle, and for a parley, or a conference between the generals of the hostile armies. #' If the
agreement
be for a more considerable
length
of-gme,
and
especially if general, it is more particularly distinguished
by
tile appellation of a truce.
Many people use both expressionsindiscriminately.
_.234. Does The truce or suspension of arms does not terminate the
,or t.....
war ; it only suspends its operations.
hate
the
A truce is either partial or general.
_
former, hoswar.
_ ti_ti'es are_suspended
only in certain places, ash'*between a
truce
235.ls A town and the army b_ieging
it.
_v the latter, they are to
either par- _Se
generally,
and in all places, between the belligerent
tml or gene-powers.
Partial truces may also admit of a distinction- -- with
ral.
respect
to ac.ts of ho_st_itv_ or to persons;
that is to say, the
parties may agree to abstain Trom certain acts of hostility
during a limited time, or two armies may mutually conclude
a truce or suspension of arms without regard to any particular place.
236. GeA general truce, made for many years_ differs from a peace
hera]truce in little else than in leaving the question which was the oriformany
ginal ground of the Warsti]lundecided.
When two nations
years.
are weary of hostilities, and yet cannot agree on the point
which constitutes the subject of their dispute, they generally
have recourse to this kind of agreement.
Thus, instead of
peace, long truces only have usually been made between the
[ 405 ] Christains and the Turks,--sometimes
from a false spirit of
religion;
at other times, because neither party were wdling
to ackn.owledge the other as lawful owners of their respective
possessmns.
237. By
It is necessary to the validity of an agreement,
that it be
_hom thcs_made by one who possesses competent
powers.
:F._vcryflhin_g
J__;b:°:2 done in war is done by the authority of the sovereitgn _ who
_l._d_d " -alone has the right both of undertaking
tl_e-war, and-direct•
_g.
its o.perations..(§ 4). :But, from the impossibillty
of executing every thing by himself, he must necessarily
communicate part of his power to his ministers
and officers.
The
question, therefore,
is, to determine
what are the things of
which the sovereign
reserves
the management
in his own
hands, an_ what those are which he is naturally presumed to
intrust to the ministers of his will, to the generals
and other
officers employed
in military
operations.
We have above
!Book II. § 207) laid down and explained the principle which
is to serve as a general rule on this subject.
If the sovereign
has nc t given, any special mandate, the person commanding
in his name is held to be invested with all the powers neces_20
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Bary for the reasonable and salutary exercise of his functions, _vJ: rm
--for every thing which naturally follows from his commission. ¢,__A:,v_:
Every thing beyond that is reserved to the sovereign, who is
not supposed to have delegated a greater portion of his power
than is necessary for the good of his affairs. According to
this rul%_aa_general truce can only be concluded by the sove_re!_t hil_sselT__r_bv some l_er_on on whom he has expressly
co--6"nTe"r_e_t-'_dwer
i'or that purpose. For, it is by no means
h--6"_gsa-_y
t76thd §uecess of'the war, that a general should be
invested with such an extensive authority: it would exceed
the hmlts of his functions, which consist in directing the military operations in the place where he has the command, and
not in regulating the general interests of the state. The
conclusion of a general truce is a matter of so high importance, that the sovereign is always presumed to have reserved
it in his own hands. So extensive a power suits only the
viceroy or governor of a distant country, for the territories
under him ; and even in this case, if the truce be for a number of years, it is natural to suppose the sovereign's ratification necessary.
The Roman consuls, and other commanders,
had a power to grant general truces for the term of their
commission ; but, if that term was considerable, or the truce
made for a longer time, it required the ratification of the
senate and people. Even a partial truce, when for a long
time, seems also to exceed the ordinary powers of a general ;
and he can only conclude it under a reservation of its being
ratified by the sovereign authority.
But, as to Eartial truces for a short period, it is often neeessary,_'a_nd" a_most always proper, that the general should
have a power to conclude them :--it is _ssary,
when he cann--o-ot
wait for the sovereign s consent; it is proper on those
occasions when the truce can only tend to spare the effusion
of blood, and to promote the mutual advantage of the contracting parties.
With such a power, therefore, the general
or commander in ehqef is naturally supposed to be invested. [ 406 ]
Th_
go-_vernor of a town, and[the general besieging it, _.
may agree on a cessation of arms, for the purpose of burying
the dead, or of coming to a parley: they may even settle a
truce for some months, on condition that the town, if not
relieved within that time, shall surrender, &c. Conventions
of this kind only tend to mitigate the evils of war, and are
not likely to prove detrimental to any one.
_All these truces and suspensions of arms are concluded by _ 23s. _'ae
the authority of the sovereign, who consents to some of them sovereiga'|
in his own person, and to others through the ministry of his f_ithengagedm
generals and officers. His faith is pledged by such agree-them.
ments, and he is bound to enforce their observance.
__e truce binds the contracting parties from the moment _ 239.wh_
of its beillg_atmludexl, but cannot have the force of a law, thetru¢_
with regard _o the subjects on both sides, till it has been so66
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• col m lemnty proclaimed:
and, as an unknown law imposes no obhcsAP. xvl. gation, the truce does not bec_me binding
on the subjects
_e_ns to be until_Iuly,notified
to them.
Hence, if, before they can have
oD ga_ory, o_tained certain inforrfiatlon of its being concluded, they colamit any act contrary to it---any act of hostility--they
are not
•
punis)lable.
But, as the sovereign
is bound to fulfil his
promises, it is incumbent
on him to cause restitution
to be
made of all prizes taken subsequent
to the period when the
truce should have commenced.
The subjects
who, through
ignorance
of its existence, have failed to observe it, are not
obliged to offer an indemnification,
any more than their sovereign, who was unable to notify it to them sooner:
the nonobservance of the t_uce, in this case, is merely an accident.
not imputable
tu any fault on his part or on theirs.
A ship
being out at sea at the time when the truce is published, meets
with a ship belonging to the enemy, and sinks her : as there is no
guilt in this case, she is not liable to pay any damage.
If she
has made a capture of the vessel, all the obligation
she lies
under is to restore the prize, as she must not retain it in violation of the truce.
But those who should, through their own
fault, remain ignorant of the publication
of the truce, would
be bound to repair any damage they had caused, contrary to
its tenor.
The simple commission of a fault, and especially
of a slight one, may, to a certain degree, be suffered to pass
with impunity;
and it certainly does not deserve to be punished with equal severity as a premeditated
transgression:
but it furnishes
no plea against the obligation
to repair the
damages
accruing.
In order, as far as possible, to obviate
every difficulty, it is usual with sovereigns,
in their truces as
well as in their treaties of peace, to assign different periods
for the cessation of hostilities,
according
to the situation and
distance of places.
240. Pub- _ Since a truce cannot be obligatory on the suh, iects unless
licauon o_/ known to them, it must be solemnly published in all the places
the truce, w_re
it is jnten'_de_lthat
it should be oIiserved.
" " _
241. Sub- _I*_" any oi_ the'shbjects,
whether
military
men or private
j_u con- citizens, offend against
the truce, this is no violation of the
U-a_eni=g
public faith; nor is the truce thereby
broken.
But the dethe
truce.
linquents should be compelled to make ample compensation
for the damage, and severely punislled.
Should their sore[ 407 ] reign refuse to do justice, on the complaints of the party injured,
he thereby
becomes accessory to the trespass, and violates
t_e truce.
242. vio-_ _ow. jf..o_e of the c,ontractmg
partms, or any person by
laUonof /his order, or even with his simpIe consent, commits any act
the uu¢_. / co_-_trary to the truce, it iS an injury to the ()ther contfhbKng
" party:'the
ty_uce h dissolved;
and the injured party is dn:
titled immediately
to take np ar_'_-u_t'ly
for _h-e--pur_e
of renewing
the operations'of
the war, but ,lso of avenging
the recent injury offered to him.
tlZ
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Sometimes a penalty on the iufractor of the trute is Boo_m.
reciprocally stipulated; and then the truce is not imme- CHAP.
XV_
diately broken on the first infraction.
If the party offending _243. sti.
submits to the penalty, and repairs the
..... damage, the trucep"lati°n
_ a penaltyof
stl"iW-g-ffb_f_s_'r/dThff b2"ended party has nothing further so against t]_O
claim. But, if an alternative has been agreed on, viz. that, ,nf_acto_.
l_"Si_se of an infraction, the delinquent shall suffer a certain
penalty, or the truce shall be broken, it is the injured party
who has the choice of insisting on the penalty or taking
advantage of his right to recommence hostilities : for, if this
were left at the option of the infractor, the stipulation of
the alternative would be nugatory, since, by refusing to
submit to the penalty simply stipulated, he would break the
compact, and thereby give the injured party a right to take
up arms again.
Besides, in cautionary clauses of this
kind, the alternative is not supposed to be introduced in
favour of him who fails in his engagements; and it would
be absurd to suppose that he reserves to himself the advantage of breaking them by his infraction rather than undergo the penalty.
He might as well break them at once
openly. The only object of the penal clause is to secure
the truce from being so easily broken ; and there can be no
other reason for introducing it with an alternative, than that
of leaving to the injured party a right, if he thinks fit, to
dissolve a compact from which the behaviour of the enemy
ws him he has little security to expect.
t is necessary that the time of the truce be accurately _ _44. Time
specified, in order to prevent all doubt or dispute respecting of thetruce.
the period of its commencement, and that of its expiration.
The French language, extremely clear and precise, for
those who know how to use it with propriety, furnishes
expressions which bid defiance to the most subtle chicanery.
The words "inclusively"
and "exclusively"
banish all
ambiguity whic'-_may Iiappen to be"in the convention, with
regard to the two terms of the truee_its
beginning and
end. For instance, if it be said that "the truce shall last
from the first of March inclusively, until the fifteenth of
April, also inclusively," there can remain no doubt ; whereas,
if the words had simply been, "from the first of March until
the 15th of April," it might be disputed whether those [ 408 ]
two days, mentioned as the initial and final terms of the
truce, were eomprehended in the treaty or not: and indeed
authors are divided on this question.
As to the former of
those two days, it seems, beyond all question, to be comprised in the truce : for, if it be agreed, that there shall be a
truce from the first of March, this naturally means that
hostilities shall cease on the first of March.
As to the
latter day, there is something more of doubt,--the
expression "until" seeming to separate it from the time of the
&rmistioe. However, as we often say "until" such a day
b2.$
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s_o_ HL
z_cZuswe[y,
the word "until
is not neeessamly exclusive,
rsAP. xv_ according
to the genius of the language.
And as a truce
which spares the effusion of human blood, is no doubt a
thing of a favourable
nature,
perhaps tlle safest way is to
include in it the very day of the term.
Circumstances
may
also help to ascertain the meaning:
but it is very wrong not
to remove all ambiguity, when it may be done by the addition of a single word.
In national compacts, the word t_"
_j__l_
tmderz_tpod
oT_a_a]_day,
since it is in this meaning that a day is the
common measure of time among nations.
The computation
by civil days days owes its origin to the civil law of each nation,
and varies in different countries.
The natural
day begins
at sunrise, and lasts twent_,-four
hours', _ or 0ne_"_]urn_*a_[-revblu_ion of the sun.
If, therefore,
a truce of a hundred
days be agreed on, to begin on the first of March, the truce
begins at sunrise on the first of March, and is to continue
a
hundred
days of twenty-four
hours each.
:But, as the sun
does not rise at the same hour throughout
the whole year,
the parties, in order to avoid an overstrained
nicety, and a
degree of chicane
unbecoming
that candour
which should
prevail in conventions
of this kind, ought certainly
to understand that the truce expires, as it began, at the rising of
the sun.
The term of a day is meant from one sun to the
other, without
quibbling
or disputing
about the difference
of a few minutes in the time of his rising•
He who, having
made a truce for a hundred days, beginning
on the twentyfirst of June, when the sun rises about four o'clock, should,
on the day the truce is to end, take up arms at the same
hour, and surprise his enemy before sunrise, would certainly
be considered
as guilty of a mean and perfidious chicanery•
If no term has been specified for the commencement
of the
truce, the contracting
parties, being bound by it immediately
on its conclusion (§ 239), ought to have it published without
delay, in order that it may be punctually
observed:
for, it
becomes binding on the subjects only from the time when
it is duly published
with respect
to them (Ibid.);
and it
._egins to take effect only from the moment of the first pub.]ication_ unless otherwise
settled by the terms of the agreen_at.
24_. _f.
_he general
effect of a truce is that every act of hostility
fo_u of a _l_ll_absp)ute).v
cease.
And, in order to obviate all dispute
u_e, what respecting
the acts which may be termed hostile, the general
i_a_lowod,
during the truce, each party may. within his
or
not, dur- rule is, that,
ing _t_oon- own territories,
and in the places where he is master, do
t_ua_ee,
whatever
he would have a right to do in time of profound
l_t Rule:-- peace.
Thus, a truce does not deprive a sovereign of the
v.achparty liberty of levying soldiers,
assembling
an army in his own
may do at
home what
dominions,
marching
troops within the country,
and even
tbe_ have s calling in auxiliaries, or repairing the fortifications
of a town
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whlen is not actually besieged.
As he has a right to do all Book,n.
these things in time of peace, the truce does not tie up his c,__P,x_-,
hands.
Can it be supposed that, by such a compact, he meant r,ght to do
to debar himself from executing things which tim continuation TM timeof
of hostilities could not prevent him from doing ?
pe_¢_./
But to take advantage of the cessation of arms in order to _ 246. 2d
execute without danger certain things which are prejudieial ltut+-rot
to the enemy, and which could not have been safely
under- t°
t_kead•
vantage of
taken during the continuance of hostilities, is clrcumventm_.. H£C •tyuc_ in
and deceiving the enemy with whom the compact has been ao,n_whaL
made: it is a breach of the truce• By this second general hostflttms
rule we may solve several particular cases,
wouldhave
pre_ ented. +,
The truce concluded between the governor of a town ana# 24;. For
the general besieging it, deprives both of the liberty of con-instance,
tinuing their works. With regard to the latter, this is mani-conunumg
fest,--his works being acts of hostility.
But neither can the the works
_,overuor, on his part, avail himself of the armistice, for the of, _i+ze,
p
.*_
or repalrlllg
lrpose of repairing the breaches or erecting new iortmca-br_uch_+;
tions. Tbe artillery of the besiegers does not allow him to
carry on such works with impunity during the continuance of
hostilities: it would therefore be detrimental to them that he
should employ the truce in this manner: and they are under
no obligation of submitting to he so far imposed upon: they
will with good reason consider such an attempt as an infraction of the truce. But the suspension of arms does not hinder
the governor from continuing within his town such works as
wore not liable to be impeded by the attacks or firc of the
enemy.'At
the last siege of Tournay, after the surrender of
the t6wn, an armistice was agreed on ; during the continuance
of which, the governor permitted the French to make all the
necessary preparations for attacking the citadel, to carry on
their works, and erect their batteries,--because
the governor,
on his part, was in the mean time busily employed within, in
clearing away the rubbish with which the blowing up of a magazine had filled the citadel, and was erecting batteries on the
ramparts.
But all this he might have performed with little
or no danger, even if the operations of the siege had commenced ; whereas the French could n_t have carried on their
works with such expedition, or made their approaches and
erected their batteries without losing a great number of men.
There was therefore no equality in the case; and, on that
.footing, the truce was entirely in favour of the besiegers : and,
m consequence of it, the capture of the citadel took place
sooner, probably, by a fortnight, than it would otherwise have
happened.
/_[f the truce be concluded either for the purpose of settling _2_s. or
,/
/Abe terms of the capitulation or of waiting for the orders of introdu:ias
the respective sovereigns, the besieged governor cannot make s,ceo_-..
use of it as a convenient opportunity to introduce succours or
ammunition into the town: for, this would be taking an undue
b25
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BOOE
m. advantage of the armistice for the purpose _f deceiving the
xv__________:,
csAP.
enemy--a conduct which is inconsistent with candour and
honesty.
The spirit of such a compact evidently imports
that all things shall remain as they were at the moment of its
conclusion.
249 Dis- But this is not to be extended to a suspension of arms
function
of a agreed on for some particular circumstance, as, for instance,
pameular:a_,
burying the dead. In this case, the truce is to be interpreted,
with a view to its immediate object.
Accordingly, the firing
ceases, either in all quarters, or only in a single point of
attack, pursuant to agreement, that each party may freely
carry off their dead : and during this intermission of the cannonade, it is not allowable to carry on any works which the
firing would have impeded.
This would be tal_ing an undue
advantage of the armistice, and consequently a violation of
it. But it is perfectly justifiable in the governor, during
such a cessation of hostilities, silently to introduce a reinforcement in some quarter remote from the point of attack.
If the
besieger, lulled by such an armistice, abates in his vigilance,
tie must abide the consequences.
The armistice of itself does
not facilitate the entrance of that reinforcement.
_50. 1_o- Likewise, if an army in a bad position proposes and contreatof an cludes an armistice for the purpose of burying the dead after
army
duringa battle, it cannot pretend, during the suspension of arms, to
a suspension of hos-extricate
itself from its disadvantageous
situation, and to
_u_es.
march off unmolested, in sight of the enemy.
This would be
availing itself of the compact in order to effect a purpose
which it could not otherwise have accomplished.
This would
be laying a snare: and conventions must not be converted
into snares.
The enemy, therefore, may justly obstruct the
motions of that army the moment it attempts to quit its station : but, if it silently files off in the rear, and thus reaches
a safer position, it will not be guilty of a breach of faith ;
since nothing more is implied by a suspension of arms for the
burial of the dead, than that neither party shall attack the
other whilst this office of humanity is performing.
The
enemy, therefore, can only blame his own remissness :--he
ought to have stipulated, that, during the cessation of hostilities, neither party should quit their post: or it was his business vigilantly to watch the motions of the hostile army
and on perceiving their design, he was at liberty to oppose it.
It is a very justifiable stratagem to propose a cessation of
arms for a particular object, with a view of lulling the enemy's
vigilance, and covering a design of retreating.
But_ if the truce be not made for any aparticular object
alo'_, we cannot honourably avail ou'rse-lv'esoC_t l"n_ order to
gain an advantage, as, for instance, to secure an important
post, or to advance into the enemy's country.
The latter
step would indeed be a violation of the truce; for, every advance
into the enemy's country is an act of hostility.
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Now, as a truce suspends hostilities without putting an end ,ooKm.
to the war, every thing must, during the continuance of the e,_, xv_. t,
*ruce, be suffered to remain in its existing state, in all places _._51. 3T" -_ _ _ 4_
of which the possession is contested : nor is it lawful, in such _ule -r_o- ,,__
places, to attempt any thing to the prejudice of the enemy, thingto
attempted be
_bi$ Jaa./25rd_g_ueral rule.
a....
tested
When the enemy withdraws his troops from a place, andplaee_,but I ,
"absolutely quits it, his conduct sufficiently shows that he does everyth_ng
not intend to occupy it any longer
towas.
bcleft _._
•
. : and in this case we. may It
.._
lawfully take possession of it during the truce.
But If, by
any indication, it appears that a post, an open town, or a _252.Places
village, is not relinquished by the enemy,
and that, though q_,t,
ted or,oy
.....
negieetea
he neglects to keep it guarded, he still maintains h_s r_ghts the enemy.
and claims to it, the truce forbids us to seize upon it. To.
take away from the enemy what he is disposed to retain, is
an act of hostility.
It is also an undoubted act of hostility to receive towns or t 25a. Sub
provinces inelined to withdraw from the sovereignty of the a_et,i,enemy, and give themselves up to us. We therefore
ehnedto
.. _ cannot
.
,,
volt agmnstrereceive them during the continuance of the truoe, wnlcn _noJty theirprince
suspends all hostile proceedings.
_ot to be
Far more unlawful it is, during that period, to instigate the eei_eddursubjects of the enemy to revolt, or to tamper with the fidelity mgthe
of his governors and garrisons.
These are not only hostile truce;
proceedings, but odious acts of hostility (§ 180). As to de-{less2_to =,oh
be
serters and fugitives, they ma.y be received during the truce, solicited
since they are received even m time of peace, when there is treason.
no treaty to the contrary.
And, even if such a treat S &d
exist, its effect is annulled, or at least suspended, by the war
which has since taken place.
To seize persons or things belonging to the enemy, when _ :_:, Perhe has not, by any particular fault on his side, afforded us _onsoreffectsof eno.
grounds for such seizure, is an net of hostility, and eonse- m..... t to
quently not allowable during a truce.
.
be s_ed
Since the right of postliminium is founded only on the d.... g the
state of war (Chap. XI¥. of this Book), it cannot take effect truce.
"_g
the truce, which suspends all the acts of war, and _ 25_.l_ght
leaves every thing in its existing state (§ 251). Even p_i-°f po_thm_sorters cannot during that season withdraw from the P°wermumthe
truce.dUring
of the enemy, in order to recover their former condition : for
the enemy has a right to detain them while the war continues ;
and it is only on its conclusion that his right over their liberty
expires (§ 148).
During the truce, espec.ally if made for a long period, it _oar. In.
is naturally allowable for enemies to pass and repass to ana_aUoweatere°ur_°
from each other's country, in the same manner as it is allowed aunng•
in time of peace, since all hostilities are now suspended. But trace.
each of the sovereigns is at liberty, as he would be in time of
peace, to adopt every precaution which may be necessary to
prevent this intercourse from becoming prejudicial to him.
_7

4I_

OF VARIOUS

CONVENTIONS,

ETC.

soo_ m. He has just grounds of suspicion against people wi_n whom
tRAP.xvx.he is soon to recommence hostilities. He may even declare,
at the time of making the truce, that he will admit none of
the enemy into any place under his jurisdiction.
25s. Per- Those who, having entered the enemy's territories during
sonsdethe truce, are detained there by sickness or any other unsurtinnedby
mountable obstacle, and thus happen to remain m the country
unsurmountable after the expiration of the armistice, may in strict justice he
obstacles, kept prisoners: it is an accident which they might have ibreafterthoex-seen, and to which they have of their own accord exposed
p_rat_on
of themselves; but humanity and generosity commonly require
thetruce, that they should he allowed a sufficient term for their departure.
259. P%- If the articles of truce contain any conditions either more
hcularcon- extensive or more narrowly restrictive than what we have
dltlonsaddlaid down, the transaction becomes a particular eonven
ed
to truces, here
.
tlon. It is obligatory on the contracting parties, who are
bound to observe what they have promised in due form : and
the obligations thence resulting constitute a conventional
right, the detail of which is foreign to the plan of this work.
_.2_0. At
As the truce only suspends the effects of war (§ 233), the
the cxpira- moment it expires, hostilities
may be renewed without any
uonof the fresh declaration of war : for every one prewously knows that
truce,the
from that instant the war will resume its course; and the
war
15 renewed with-reasons for the necessity of a declaration
are not applicable
out any
to this case (§ 51).
f_e_hde¢la- But a truce of many years very much resembles a peace,
ration,
and only differs from it in leaving the subject of the war still
undecided.
:Now, as a considerable lapse of time may have
effected a material alteration in the circumstances and dispositions of both the parties,_the
love of peace, so becoming
in sovereigns, the care they should take to spare their subjects' blood, and even that of her enemies,_these dispositions,
I say, seem to requir_ that princes should not take up arms
again at the expiration of a truce in which all military preparatives had been totally laid aside and forgotten, without
making some declaration which may invite the enemy to prevent the effusion of blood. The Romans have given us an
example of this commendable moderation.
They had only
made a truce with the city of Veii; and the enemy even
renewed hostilities before the stipulated time was elapsed.
:Nevertheless, at the expiration of the term, the college of the
_.
feciales gave it as their opinion that the Romans should send
to make a formal demand of satisfaction, previous to their
,*_
taking up arms again.*
2sl. c%j_The
capitulations on the surrender of towns are among
.'
p_tulations;
the principal conventions made between enemies during tho
and by
whomthey course of war. The are usually settled between the gener_.M
may be con$IudecL

• Tit, IAv, lib. iv. cap. 30.
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of the besieging army and the _overnor of the besieged town, _o_ m.
_ctmg
in virtue of t'_he autWnontyannexed to ttmir respec- caA,, x,a.
ttve posts or commmslons.
We have elsewhere (Book II. Oh. XlV.) laid down the
principles of that authority which is vested in tile subordin'lte
p.owers, together with general rules to aid in forming a deci- [ 413 ]
s_on respecting it. All this has recently been recapitulated
in a few words, and particularly applied to generals amt other
military commanders in chief (§ 237). Since the general bf
-Sn army, and the governor of a town, must naturally be
invested with all the powers necessary for the exercise of their
respective functions, we have a right to presume that they
possess those powers: and that of concluding a capitulation
is certainly one of the number, especially when they cannot
wait for the sovereign's order.
A treaty made by them on
that subject is therefore valid, and binds the sovereigns in
whose name and by whose authority the respective commanders have acted.
_
-'_ But let it be observed, that, if those officers do not mean _ 262.
to exceed their powers, they should scrupulously confine cl_s_
themselves within the limits of their functions, and forbear to co_t_meaL,
meddle with things which have not been committed to their them.
charge.
In the attack and the defence, in the capture or the
surrender of a town, the possession alone is the point in question, and not the property and right : the fate of the garrison
is also involved in the transaction.
Accordingly, the commanders may come to an agreement respecting the manner
in which the capitulating town shall be possessed : the besieging general may promise that the inhabitants shall be spared,
and permitted to enjoy their religion, franchises, and privileges: and, as to the garrison, he may allow them to march
out with their arms and baggage, with all the honours of
war,_to be escorted and conducted to a place of safety, &c.
The governor of the town may deliver it up at discretion, if
reduced to that extremity by the situation of affairs : he may
surrender himself and his garrison prisoners of war, or engage,
that, for a stipulated time, or even to the end of the war, they
shall not carry arms against the same enemy, or against his
allies', and ......
the governor's promise is valid and obligatory on
all under his cbmman_t, who are bound to obey him while he
1_'69_)swithin the limits of his functions (§ 23).
._ _J_ut, should the besieging general take on him to promise
that his sovereign shall never annex the conquered town to
his own dominions, or shall, after a certain time, be obliged
to restore it, he would exceed the bounds of his authority,
in entering into a contract respecting matters which are not
intrusted to his management.
And the like may be said of
a governor who in the capitulation should proceed to such
lengths as for ever to alienate the town which he commands,
and to deprive his sovereign of the right to retake it,_or
67
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• ooK,,,. who should promise that his garrison shall never carry arms,
.cmL-e'_XVLnoteven in another war. His functions do not give him so
extensive a power. If, therefore, in the conferences for a
capitulation, either of the hostile commanders should insist
on conditions which the other does not think himself empowered to grant, they have still one expedient left, which i,%
to agree to an armistice, during which every thing shall con[ 414 ] tinue in its present state, until they have received orders from
higher authority.
_3. 0b- At the beginning of this chapter we have given the reasons
mer_.ceof why we thought it unnecessary to prove in this place that all
capltul_.these conventions made during the course of the war, are to
l,
lons,and
_t_ut_ty, be inviolably adhered to. We shall therefore only observe,
with respect to capitulations in particular, that, as it is unjust
and scandalous to violate them, so the conse(tuences of such
an act of perfidy often prove detrimental to the party who
has been guilty of it. What confidence can thenceforward
be placed in him ? The towns which he attacks will endure
the most dreadful extremities, rather than place any dependence on his word. He strengthens his enemies by compelling
them to make a desperate defence ; and every siege th'_t he
is obliged to undertake will become terrible.
On the contrary, fidelity attracts confidence and affection; it facilitates
enter_es_ __emoves _bstaeleg, _aazd_Fave_"_h_Way to glorlo__successes. -Of this, history furnighes us a fine examp]5in
the concluct of George Baste, general of the imperialists in
1602, against Battory and the Turks.
The insurgents of
Battory's party having gained possession of Bistrith, otherwise called Nissa, Baste recovered the town by a capitulation,
which in his absence was violated by some German soldiers.
but, being informed of the transaction on his return, he imme
diately hanged up all the soldiers concerned, and out of his
own purse paid the inhabitants all the damages they had sustained.
This action had so powerful an influence on the
minds of the rebels, that they all submitted to the emperor,
without demanding any other surety than the word of General
:B_te.*
.._
_2_4. _ro- "_Individuals, whether belonging to the army or not, wh,_
_,_es
are, by the urge_tt
'to
the maa_
ene- happen singly* to fall in with the enemy,
.
:,_yby m- necessity of the circumstance, left to their own d_seretion, and
•lividuals, may, _0 far as concerns their own persons, do every thing
which a commander might do with respect to himself and the
troops under his command.
If, therefore, in consequence of
the situation in which they are involved, they make any promise, such promise (provided it do not extend to matters which
can never lie within the sphere of a private individual) is valid
and obligatory, as being made with competent powers.
For,
when a subject qan _ithe_r.eoceiye hi_ sgyere!gn's or_lers nor
5.-_
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enj%v his_protect'_on, he assumes his natural rights, and is to BookI,,.
_provide for his own safety by any just and honourable means c_AP xvl.
i_nhis power.(184)
Heuce, if that individual has promised
a sum for his ransom, the sovereign, so far from having a
power to discharge him from his promise, should oblige him
to fulfil it. The good of the state requires that fidth should
be kept on such occasions, and that subjects should have this
mode of saving their lives or recovering their liberty. (185)
Thus, a prisoner who is released on his parole, is bound to [ 415 ]
observe it with scrupulous punctuality ; nor has the sovereign
a right to oppose such observance of his engagement: for,
bad not the prisoner thus given his parole, he would not have
been released.
Thus, also, the country people, the inhabitants of villages
,)r defenceless towns, are bound to pay the contributions
(184) In general, all contracts mfayour of ahen enemies
are, in Great
Brltam, void, both at law and in eqmty ;
( Wdl_,_on
v. Patterson,
7 Taunton's
Rep. 439, 1 J. B. Moore, 333, S. C.;
2 Ves. & B. 332; ante, 321, n. (a),);
unless the enemy come into this country sub salvo eonduetu, or live here by
the king's license; (Cowp. 163; 6 Term
Rep. 23; 2 Ves. & Beam. 332.)
And
abdl drawn abroad byan ahen enemy
on a British subject here, and endorsed
during war to a British subject
vob_ntaml_i resident
in the hostile country,
cannot he enforced
by the latter after
peace has been restored, because it was
iIlegalin its concoetmn ; ( IVilhamson v.
Patterso_t, ubl supra;
3 Bus. & Pul.
113; 3 Maule & Sel. 533.)
But, upon
the principle
above laid down by Vattel, it was decided
that where
two
British subjects were declared prtsoncrs
in France. and one of them drew a bill
in favour of the other on athlrd Brutish
subject, resident
m England, and such
payee endorsed
the same m France to
an alien enemy--it
was held that the
transaction
was legal, and
that
the
ahen's
mght of actmn was only *saspended during
the war;
and that, on
the return of peace, he might recover
the amount from the aeeeptor;
for,
otherwise,
such persons would sustain
great privatmns during their detentmn :
and, for the same reason, It is no ohjectlom to an action on such bill_ that
it is brought as to part in trust for an
allen enemy.
Antozue v. Moorshead,
6
Taunt. 237, 4 t7, 1 Marsh. Rep. 558, S.
C. Da_bu_ v Moorsbeadt 6 Taunt. 332.
-C.

(185) See the _ame principle
and
reasoning,
a_*te, _ 174, p 371-2.
This
doctrine, as to rau._om, and ransom-bills,
is recognised
as part of the law of natmns, m 4 Bla. Com. 67; 1 Chltty's
Com. L., 32, 428.
But the ransoming
of any ships, or merchandise
on board
the same, and taken by an enemy of
Great Britain,
is absolutely prohibited
by the Enghsh
statutes, (22 Geo. 3. c.
25; 43 Geo. 3, c. 150; 45 Geu. 3, c.
72;) except in cases of extreme
necesslty, continuing
to be allowed
by the
Court of Admiralty,
and all contracts
for ransom, contrary to those statutes_
are declared void, and subjected
to a
penalty of £500.
See Marshall on Insuranees, 431.
These ransom
acts are
to be considered as remedml laws, and
must be construed hberally to meet the
mischief
tlaveloJ:v
tlockwood, g Term
Rep. 277' Anthott v F_sl, er, 2 Dougl.
649, n.; Woodward
v. LarZ-tns, 3 Esp.
R. 266. And see decisions,
Corme v.
Blaekburne,
2 Dougl.
641;
Webb v.
Brooke, 3 Taunt. 6, Yeats v. Hall, and
Kelly
v. Grant, 1 Term Rep. 73, 76.
And where the master of a British ship,
captured
by an Amemcan,
induced
the
latter to release the vessel, on the former drawing
a bill on England
tor
£1000, by way of ransom, and the payment of which he countermanded
m
time, he was even allowed to recover
from his owners eompensa_:.on, in the
nature of salvage, for his servmes-morally speaking,
constituting
a perfidious breach of faith.
Ship Londo_
2 Dodson's Rep. 74.--C.
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Boo_m. which they have promised in order to save themselves from
cH_,_,xvt. pillage. (186)
:Nay, more, a subject would even have a right to renounce
his country, if the enemy, being master of his person, refused
to spare his life on any other condition: for, when once the
society to which he belongs is unable to protect and defend
him, he resumes his natural rights.
And besides, should he
obstinately refuse compliance, what advantage would the
_tate derive from his death ? Undoubtedly, while any hope
reInains, while we have yet any means of serving our country,
it is our duty to expose ourselves and to brave every danger
for her sake. I here suppose that we have no alternative but
that of renouncing our country, or perishing without any advantage to her. If by our de_th we can serve her, it is noble
to imitate the heroic generosity of the Decii. But an engagement to serve against our country, were it the only means of
saving our llfe, is dishonourable; and a man of spirit would
submit to a thousand deaths, rather than make so disgraceful
a promise.
If a soldier, meeting an enemy in a by-place, makes him
prisoner, but promises him his life or liberty on condition of
his paying a certain ransom, this agreement is to be respected
by the superiors: for, it does not appear that the soldier.
left entirely to himself on that occasion, has in any particular
exceeded his powers.
He might, on the other hand, have
thought it imprudent to attack that enemy, and, under that
idea, have suffered him to escape. Under the direction of his
superiors, he is bound to obey: when alone, he is left to his
own discretion.
Procopius relates the adventure of two soldiers, the one a Goth and the other a Roman, who, being
fallen together into a pit, mutually promised each other that
their lives should be spared: and this agreement was approved
by the Goths.*
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CHAP.

XVII.

c_ae. xv_. OF SAFE-CONDUCTS
AND PASSPORTS,_WITHQUESTI01_'S
ON
THE _A_S0_ OF P_ISONERS Or WAR.(187)
_65. Ne- SAFE-CONDUCTS
and passports are a kind of privilege
tareof s_fe-insuring safety to persons in passing and repassing, or to eer_ona_¢ts
tain things during their conveyance from one place to another.
and p'_ss -

_

/

(186)
Samepoint,
ante,
403,
inno_. (187)
As to these,
andMedi_rr_.--C.
nean passesand licenses in general,
• Hist.Goth.lib.ii. cap.i. quotedby see 1"Chitty'sCommercial
Law,492-Fuffendorf,
bookrhi.chap.vii. 14.
513._C.
532
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From the usage and geniusof the (Frene_)language,itap- _oo_m.
pears that the. term "_
" ass ort"_ is used, on ordinary occasions, chAP.xvu.
when speaking of persons W_o _e under no particular
exception as to passing and repassing in safety, and to whom it is
on lh_granted for greater security, and in order to prevent all
debate, or to exempt
them from some general
prohibition.
A safe-conduct is given to those who otherwise could not safely
pass through the places where he who grants it is master,-as, for instance, to a person c-ha_ge_ w_fh some m_sdemeanour,
or to an enemy.
It is of the latter that we are here to treat.
-/'All safe-conducts,
like every other act of supreme corn-_ _6. l_rom
m_nd_ emanate from the sovere!gn authority:
but the prince what aumay delegate
to his officers the power df granting
safe-con- emanate.
thority they
ducts; and they are invested with that power either by an
express commission,
or by a natural
consequence
of the nature of their functions.
A general of an army, from the very
nat__
uye of his post, can gra-'a-_sgi_-conducts
: and_ as they are
derived, though mediately,
from the sovereign authority,
the
other generals
or officers of the same prince are bound to
respect them.
The_person
named in the safe-conduct
cannot transfer his _ 267. Net
pr'_w--_ge_b_h'5th_:
_'or h_ ddes not knowwhether
it be at .... fer,ble
ffifftter of Jn(_erence
to the grantor of the safe-conduct that from
one
person to
another
person should use it in his stead : and, so far from another.
presuming
that to be the case, he is even bound to presume
the contrary,
on account of the abuses which might thence
result ; and he cannot assume to himself any further privilege
than was intended
for him.
If the safe-conduct
is granted,
not for persons_ but for certain-efi'ects,
those effects may be
r_i:ed
by_ others besides the owner.
The choice of those
who remove them is indiffe
there do not lie
against them any personal exception sufficient to render them
objects of just suspicion
in the eye of him who grants the
safe-conduct,
or to exclude them from the _rtwlege
of enterin_ his territories.
-lie who promises
security by a safe-conduct,
prom_ses to _ :_s. ]_xafford it wherever he has the cemmand,--not
only in his own tent of the
territories,
but likewise
in every place where any of his promisea
troops may happen to be: and he is bound, not only to for-security.
bear violating
that security either by himself or his people,
but also to protect
and defend the person to whom he has [- 417 ]
promised
it, to punish any of his subjects who have offered
him violence, and oblige them to make good the damage.*
• At the famous
interview
at Peand negotiated
their defeetmn while he
ronne, Charles duke of Burgundy,
ex- was at Peronne,
Charles would have
asperated
to find that Louis XI. had
been justifiable
m disregarding
a sateengaged the people of Liege to take up conduct of which an improper u_e had
arms against h_m_ pa_d no respect to
been made.
But the French monarch
the safe-conduct
which he had granted
had despat('hed agents to Ghent h,r that
_ that prince.
If Louis had plotted
purpose_ beforu there was any questmn
2n2
5Y_
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Boot m. " As the right arisi!lg from a safe-conduct prgceeds en_
c_,,. x,-_. from- thewhl of-him who grants it, that wiil-_" th-e' s_nd-_rar "
e69. Howby whTe'h-_t_ie
-ek_bnCbFfh'__ight _ist_-t_g'_-6_Wfi_t _ //h-d the
_;2;id_:,_
willis discoverable in theobject for which the sZffe-conduet
ri_eafrom was granted.
Consequently, a person who has barely obsac-tea- rained permission to go away, does not thence derive a right
dae_
to come back again; and a__._tffc-conduct, _graoted_..f91:.;jl_
simplepassa_e through a eountry_ does not entitle the bearer
to repass t_rougI_ it on _ls return.
_ hen the safe-conduct
is granted for a particular business, it must continue in force
until that business is concluded, and the person has had time
to depart :if it is_specified to be granted for a journey, it
will also serve for the person's return, since both passage and
return are included in a journey.
As this privilege consists
in the liberty of going and coming in safety, it differs from a
permissio.n to settle in any particular place, and consequently
cannot g_ve a right to stop anywhere for a length ,_f time,
unless on some special business, in consideration of which
the safe-conduct was asked and granted.
270.ffho: A safe-conduct given to a traveller, naturally includes his
ther it inbaggage, or his clothes, and other things necessary for his
tl_aoshagjourney, with even one or two domestics, or more, according
gage
and
domestics, tO the rank of the person. :But, in all these respects, as well
as in the others which we have just noticed above, the safest
mode, especially when we have to do with enemies or other
suspected persons, is, to specify and distinctly enumerate the
particulars, in order to obviate every difficulty. Accordingly,
such is the practice which at present prevails ; .and, in grantin,9_ s__fe-_oadue_a,.i_ i_ the custom expressly to include the
b a_age and domestics.
.-_'
._7L Safe- Tho@h a permission to settle anywhere, granted to the
eonauct
father of a family, naturally includes his wife and children,
g_a=t_a
because it seldom hapthe
fatherto it is otherwise with a safe-conduct'
_oe_nott=- pens that a man _settles in a place without having his family
crudemsfa- with him ; whereas, on a journey, it is more usual to travel
'-_ywithout them.
---2r2. save. " A safe-conduct, granted to a person for himself and his
eonau_t retinue, cannot give htm a right of bringing with him persons
given,in
ge-justly suspected by the state, or who have been bamshed, or
laeral, to any
oneand hit have fled from the country on account of any crime ; nor can
retinue, it serve as a protection to such men : for, the sovereign who
grants a safe conduct m those general terms, does not suppose that it will be presumptuously abused for the purpose of
[ 418 ] bringing persons into his territories who have been guilty of
cr_mes, or have particularly offended h_m.
2_a.Term- A safe-conduct, given for a stated term, expires at the end
of the safe-

%_

oconduct,

of the meeting at Peronne;
and Charles,
in thv transport_
ol bhnd resentment,
excited by the dmagreeabie
and unex_34

peered inte]hge_ce,
committed
a
grant breach of the law el natlonL
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of the term specified therein ; and the bearer, if he does not Boot m.
retire before that time, may be arrested, and even punished, cx._,, xvm
according to circumstances, especially if he has given room
for suspicion by an affected delay.
s'_But, if forcibly detained, as by sickness, so as to be un-_2z4.,'.per.
able to depart in time, a proper respite should be allowed _o_forcibly
him ; for u promise of security has been made to ram.'"
• ,'in_u,detamedyond
thebe"
though it was made only for a limited time, it is not by any ter_.
fault of his own that he has been prevented from departing
within the term. The case is different from that of an enemy
coming into our country during a truce: to the latter we
have made no particular promise: he, at his own peril, takes
advantage of a general liberty allowed by the suspension of
hostilities.
All we have promised to the enemy is to forbear
hostilities for a certain t_me ; and, at the expiration of that
term, it is a matter of importance to us that we he at liberty
to let the war freely take its course, without being impeded
b__a variety of excuses and pretexts.
.... -The safe-conduct does not expire at the decease or d@o-_ 2_5. The
sition of him who granted it; :for it was given in virtue of salt-conduct
th_overe_gn authority, winch never (lms,_an(i whose emcacy ..... _,h,
e'_ts m_ependent of the person intrusted w_th the exercl._e a_hofbl,a
of it. It is with this act as with other ordinances of the_,L_ gave it
public power; their validity or duration does not depend on
the life of him who enacted them, unless, by their very nature, or by express declaration, they are personally confined
to him.
__ The suceessor_ nevertheless, may revoke a safe-conduct, if _ _76. _o_
he_aas" good reasons for the revocation.
Even he who has it m._ybere.
-_g,r'_fit_i_-'it_'_/y, in ]!ike case, revoke it: nor is he always ..-eked.
obliged to make known his reasons. Every privilege, when
it becomes detrimental to the state, may be revoked,--a gratuito.us, privilege, purely and simply,_a purchased privilege,
on giving an indemnification to the parties concerned.
5uppose a prince or his general is preparing for a secret expedition,--must
he suffer any person, under cover of a safeconduct, antecedently obtained, to come and pry into his
preparatives, and give the enemy intelligence of them ? But
a safe-conduct is not to be converted into a snare : if it be
revoked, the bearer must be allowed time and liberty to
depart in safety.
If he, like any other traveller, be detained
for some time, in order to prevent his carrying mtelhgence
to the enemy, no ill-treatment is to be offered him; nor is
he to be kept longer than while the reasons for his detainder
suhsist.
-If a safe-conduct contains this clause--" t'or such tirn,,_as _.277. saf,
we s]_all tMn]c fit," it gives only a precarious right, and is eo.duct
with the
revocable every moment: but, until• it has been
expressly
.
_
I
--- - • _ clau_e,
for
revoked, it remains valid. It expires on the death ot him ,,_l.,,,_ ,,,
who gave it, who, f_om that moment, ceases to will the con-
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_,,o_ m. tinuatlon of the privilege.
But it must _lways be under,.R._PXV_Lsto0
d that, when a safe-conduct expires in this manner,
_, 8hall the bearer is to be allowed a proper time for his safe dethlnk fit.
parture.
27s. Co,After having discussed the right of making prisoners of
ventlons
relating
to the war,--the obligation of the captor to release them at the
ransomof peace, by exchange or ransom,--and that of their sovereign
prisoners, to obtain their liberty,_it
remains to consider the nature
of those conventions whose object is the deliverance of these
unfortunate sufferers.
If the belligerent sovereigns have
agreed on a cartel for the exchange or ransom of prisoners.
they are b_'und to observe it with equal fidelity as any other
convention.
But if (as was frequently the practice in former
times) the state leaves to each prisoner, at least during the
continuance of the war, the care of redeeming himself--such
private conventions present a number of questions, of which
w_shall only touch on the principal ones.
279. The , _=[e who has acquired a lawful right to demand a ransom from
right
prisoner,
may
transfer his right to a third person. • •This
mandmof de, his
_
•
•
ransom_ay Was practised in the last ages. It was frequent for military
b_try=s- men to resign their prisoners, and transfer all the rights they
f.'rred,
had over them into other hands.
But as the person who
takes a prisoner i:, bound to treat him with justice and humanity (§ 150), he must not, if he wishes that his conduc_
should be free from censure, transfer his right, in an unhmired manner, to one who might make an improper use of it;
when he has agreed with his prisoner concerning the price
of his ransom, he may transfer to whom he pleases the right
to Aemand the stipulated sum.
280.W[at ;_hen once the agreement is made with a prisoner for the
=:Yo_"n[n
l A)!'ic¢
_of his r_nsom,it becomes a j_erfect contract, _nd cant_.m_
not be rescinded
under pretencethatthe p _soner_sdlscoforthor.t.
veredto be richerthanwas imagined;foritis by no means
ofth8ran-necessary
thattherateshouldbe proportioned
to thewealth
_om.
of the prisoner, since that is not the scale by which we measure the right to detain a prisoner of war (§§ 148, 15.3).
But it is natural to proportion the price of the ransom to
the prisoner's rank in the hostile army, because the liberty
of an officer of distinction is of greater consequence than
that of a private soldier or an inferior officer. If the prisoner has not only concealed, but disguised his ra'nkl it is a
fraud on his part, which gives the captor a right to annul the
compact.
a2s_. A prl- If a prisoner, having agreed on the price of his ransom,
_oner,ly_,_$
thes before payment, 2t is asked whether the stipulated sum
b__f°,,[e,_r_
n be due. and whether the heirs are bound to pay it ? T_
-,ore.
"u_.o_/,adly_are-,_r_isQper
died
"in the_osses_siqn oI ms
liberty_;_for, from the moment of his release, in consideration
o_-f_l_lchhe had promised a sum, that sum becomes due, und
does not at all belong to his heirs. B_utzif h¢ had t_o[ y_et
536
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obtained his liberty, the price which was to have been paid c_A_._n.
_or]_ is not a, debt on him or his heirs, unless he had made ,NAP x_m.
his agreement in a different manner; and he is not reputed
to have received his liberty until the moment when he is perfectlv free to depart at pleasure,--when
neither the person
who held him prisoner, nor that person's sovereign, opposes
his release and departure.
If he has only been permitted to take a journey, for the
purpose of prevailing on his friends or his sovereign to furnish him with the means of ransoming himself, and dies before he is possessed of his full liberty, before he is finally
discharged from his parole, nothing is due for his ransom.
If, after having agreed on the price, he is detained in prison till the time of payment, and there dies in the interim,
his heirs are not bound to pay the ransom_sueh
an agreement being, on the part of the person who held him prisoner,
no more than a promise of giving him his liberty on the
actual payment of a certain sum. A promise of buying and
selling does riot bind the supposed purchaser to pay the price
of the article in question, if it happens to perish before the
completion of the purchase.
But if the contract of sale be
perfect, the purchaser must pay the price of the thing sold,
though it should happen to perish before delivery, provided
there was no fault or delay on the part of the vendor• For
this reason, if the prisoner has absolutely concluded the
agreement for his ransom, acknowledging himself, from that
moment, debtor for the stipulated sum,--and is, nevertheless,
still detained, no longer indeed as a prisoner, but a surety
for the payment,--the
price of the ransom is due, notwithstanding the circumstance of his dying in the interim.
.JIf the agreement says that the ransom shall be paid on a
certain day, and the prisoner happens to die before that day,
the heirs are bound to pay the sum agreed on : for the ransom was due ; and the appointed day was assigned merely as
the term of payment_
From a rigM apl_Iication of the same principles, it follows $2s2. Pnthat a prisoner, who has been released on condition of pro-_o.or _curing the release of another, should return to prison, int_ase_lon
C0i3 _]_lOn
O_
case the latter happens to die before he has been able tOv_o¢ur_=g
procure him his liberty.
But certainly such an unfortunateth_ _1_
case is entitled to lenity; and equity seems to require that of_n_tLer.
this prisoner should be allowed to continue in the enjoyment
of that liberty which has been granted to him, provided he
pays a fair equivalent for it, since he is now unable to putchase it precisely at the price agreed on.
If a prisoner, who has been fully set at liberty, after hay- __s3. P_iing promised but not paid his ransom, happens to be taken a _o_r resecond time, it is evident that, without being exemnted
from takenb_fo_
.
r
he has pai_i
the payment of his former ransom, he will trove to pay a h_ fom_
second, if he wishes to recover his liberty.
:_=_,_
_8

637

4_0

OF SAFE-CONDUCTS,
ETC. "

_ooz HL
On the other hand, though the prisoner has agreed for the
c,A_,,xrH. price of his ransom, if, before the execution of the eom2sa. Pr,- pact,--before he is set at liberty in virtue of it,mhe be r_,8onerres- taken and delivered by his own party, he owes nothing.
1
cuedh_fore
hc h_scx- here evidently suppose that the contract for his ransom was
_e_ved51811-notcompleted, and that the prisoner had not acknowledged
berry
himself debtor for the sum agreed on. The person who held
[ 421 "l him prisoner had, as it were, only made him a promise of
selling, and he had promised to purchase : but the purchase
and sale had not actually passed into effect; the property
was not actually transferred.
2s_ Whe- The property of a prisoner's effects is not vested in the
ther the
captor, except so far as he seizes on those effects at the time
thingswhich
a prisoner of his capture.
Of this there is no doubt, in these modern
h_,loa_d times, when prisoners of war are not reduced to slavery.
_eans to And, even by the law of nature, the property of a slave's
conceal,be- goods does not, without some other reason, pass to the runslongto h_m.ter of the slave. There is nothing in the nature of slavery
which can of itself produce that effect.
Though a man
obtains certain rights over the liberty of another, does it
_hence follow that he shall have a right over hia property
also ? When, therefore, the enemy has not pluedered his
prisoner, or when the latter has found means to conceal
something from the captor's search, whatever he has thus
saved still continues to be his own property, and he may employ it towards the payment of his ransom.
A_. present,
even the plundering of prisoners is not always practised:
the greedy soldier sometimes proceeds to such lengths : but
an officer would think it an indelible stain on his character.
to have deprived them of the smallest article.
A party of
private French troopers, who had captured a British general
at the battle of Rocoux, claimed no right to apything belojaging to their prisoner, except his arms alone.
286
Hosf f The death of the prisoner extinguishes
the captor's right.
t_,gesg_venWherefore, if any person is given as a hostage in order to
for
thereleaseof
a procure a prisoner's enlargement, he ought to be released the
prisoner,
moment the prisoner dins; and, on the other hand, if the
hostage dins, his death does not reinstate the prisoner in the
possessmn of ins hberty.
The reverse of this is true, if the
one, instead of being simply a hostage for the other, had
been substituted in his stead.
538
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IT is a question very much debated, whether a sovereign 1.%_.Founis bound to observe the common laws of war towards rebel-datmnofthe
[ious subjects who have openly taken up arms against him ? rights
s,,verel_n'8
A flatterer, or a prince of a cruel and arbitrary disposition, against tho
will immediately pronounce that tile laws of war were not rebels.
made for rebels, for whom no punishment can be too severe. [ 422 ]
Let us proceed more soberly, and reason from the incontestable principles above laid down. _h_o_._rde_
c[_.r_t_
_disc_o_'_r _what_a_uct the sovereign ought to pursue towards
revolted subjects, we must, in the first place, recollect that
all the sovereign's rl"_gds arederived from those of the state
or of civil society, from the trust reposed in him, from the
obligation he lies under of watching over the welfare of the
nation, of procuring her greatest happiness, of maintaining
order, justice, and peace within her boundaries (Book I.
Chap. IV). _we
must distinguish the nature and
degree of the different disorders which may disturb the state,
and oblige the sovereign to take up arms, or substitute forcible measures instead of the milder influence of authority.
The/mine
of rebels is given to all subjects _vho unjustly _2ss. Who
take up arms against"-----theruler of the society, whether their arer,bel*.
view be to deprive him of the supreme authority, or to resist
. his commands in some particular instance, and to impose con
dltions on him..............
_" _r___6tmn
is a c¢/nco_rse of people who as-'_2s0. Popusemble m _"_ffmu']'t_a'5_us
manner, and refuse to listen to the _ar commavoice of their superiors, whether the design of the assemblec[ i*'°n',_s_.
rectlon_
_e.
multitude be levelled against the superiors themselves, _ord,fion.
only against some private individuals.
-_¢iolent commotions
of this kind take place when the people think themselves
aggrieved : and there is no order of men who so frequently
give rise to them as the tax-gatherers. ,Ii'-the" ra_e
_ifia-]-g6-6"_-pa-Ct_(_a1"gi_Ty_l_"_
the magistrates, or
_thers vested with the public authority, and they proceed to
a formal disobedience or acts of open violence, this is call¢_l_
a sedition.
When the evil spreads,_when
it inf6ets _he ms- '\
_0rity of the inhabitants of a city or province, and gains
such strength that even the sovereign himself is no longer
obeyed,_it
is usual more particularly to distinguish such a
disorder b
. :
_. " . .ection.....
_"_'[]'these
violences disturb the-public order, and are state _290.ttow
¢_maes, even _'hen arising from just causes of complaint, t_ _o_,5_9
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_oo_ m. _For violent measures are forbidden in civil society: the inc_. xvm.jured individuals should apply to the magistrate for redress,
rexgnis to and if they do not obtain justice from that quarter, they may
m*zppr_sslay their complaints at the foot of the throne. Every citit_om.
zen should even patiently endure evils, which are not insupportable, rather than disturb the public peace. A denial.of
.$ttsdce on the part of the sovereign, or_aff_eted_elays_ ¢_n
._,l_e excuse the t_urious transports of a people whose patience has been exhausted,--rand even justify them, if the
evils be intolerable, and the oppression_ gJ:e_t .andAnan_fes_.
But what conduct shall the sovereign observe towards the insurgents ? I answer, in. general,--s&_ch_ e,ondtmt as shah at
the same time be the most consonant to justice, and the most
salutary to the state. Although it be his duty to repress
those who unnecessarily disturb the public peace, he is bound
to show clemency towards unfortunate persons, to whom just
causes _f complaint have been given, and whose sole crime
consists in the attempt to do themselves justice: they have
been deficient in patience rather than fidelity.
Subjects who
] 423 ] rise against their prince without cause deserve severe punishment: yet, even in this case, on account of the number of
the delinquents, clemency becomes a duty in the sovereign.
Shall he depopulate a city, or clesolate a provlnce:Tff 6r-_er
to punish her rebellion ? Any punishment, however just in
itself, which embraces too great a number of persons, becomes
an act of downright cruelty.
Had the insurrection of the
_qethertands
against Spain been totally unwarrantable, universal detestation would still attend the memory of the duke of
Alva, who made it his boast that he had caused twenty thousand heads to be struck off by the hands of the common executioner.
Let not his sanguinary imitators expect to justify
their enormities by the plea of necessity.
What prince ever
suffered more outrageous indignities from his subjects than
Henry the Great, of France ? Yet, his victories were ever
accompanied by a uniform clemency; and that excellent
prince at length obtained the success he deserved : he gained
a nation of faithful subjects; whereas the duke of Alva
caused his master to lose the United Provinces.
C£i_.es, in
which a number of persons are involved, are to be punished
bo_'penalties which shall equally fall err-all the p_a__iesconcerned: the sovereign may deprive a town of her privileges,
a_-l_ff_, till she has fully acknowledged her fault: as to corporal punishment, let that be reserved for the authors of the
disturbances,--for
those incendiaries who incite the people
to revolt.
But tyrants alone will treat, as seditious, those
brave and resolute citizens who exhort the people to preserve
themselves from oppression, and to vindicate their rights and
privileges: a good prince will commend such virtuous patriots, provided their zeal be tempered with moderation and
prudence.
If he has justice and his duty at heart,---if he
_4e
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_spires
.o that immortal
and unsullied
glory of being the tooE _rL
father of his people, let him mistrust
the selfish suggestions CHAP"
x,m.
of that minister who represents
to him as rebels all those
citizens who do not stretch
out their necks to the yoke of
slavery,--who
refuse tamely to crouch under tile rod of arbitrary power.
In man ! cases, the safest, and at the same time the most _ 291. no is
just me'tho_o'[ ' ;_ppeas_ng seditions, is to give the people satis- b,,una u,
• S
perform the
faction.
And if there existed no reasons to justify the mur- promiseshe
rection (a circumstance
which, perhaps, never happens), even has mado W
in such case, it becomes necessary, as we have above observed, the rebels.
to grant an amnesty where the offenders are numerous. _V_llc_
the amnesty., is once published and acc e_ted, all the past must
_'_'b'_le_[ in_olJliv_on ; nor must any one be _Tled to account
_-a-t-_as
been done during the disturbances:
and, in
general, the sovereign, whose word ought ever to be sacred,
is bound to the faithful observance
of every promise he has
made, even to rebels,_I
mean, to such of his subjects
as
have revolted
without reason or necessity.
If his promises
are not inviolable, the rebels will have no security in treating
with him: when they have once drawn the sword, they must [ 4 ° [ ]
throw away the scabbard,
as one of the ancients expresses it ;
and the prince, destitute
of the more gentle and salutary
means of appeasing
the revolt, will have no other remaining
expedient
than that of utterly exterminating
the insurgents.
These will become formidable
through despair;
compassion
will bestow succours on them ; their party will increase, and
the state will be in danger.
What would have become of
France,
if the leaguers had thought it unsafe to rely on the
promises
of Henry
the Great ? _The . same reasons
which
should render the faith of promises mwolable and sacred between incliv_clua] and individual,
between sovereign and sove"reign, bctwesn enemy and enemy (Book IL §§ 163, 218, &c.,
and Book III.§
174), subsist in all their force between the
sovere!gn an.d his insurg'ent or rebelliou_ subjects.
However,
if the_; ]_ave extorted
from him odious conditions, which are
inimical to the happiness of the nation, or the welfare of the
state,--as
he has no right to do or grant any thing contrary
to that grand rule of his conduct, which is at the same time
the measure of his power, he may justly revoke any pernicious concessions
which he has been obliged to make, provided the revocation
be sanctioned
by the consent of the
nation,
whose opinion he must take on the subject, in the
manner and forms pointed out to him by the constitution
of
the state.
But this remedy is to be used with great reserve,
and only in matters of high importance,
lest the faith of promises should be weakened and brought into disrepute.*
• An instance of this occurs in the
t_ansactions which took place after the

insurrection
at Madrid, in 1766. At
the reqmsltmn
of the cortes, the king
2V
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J,ox m. ! When a party is formed in a state, who no longer obey the
CHAPxvm,sovereign, and are possessed of sufficient strength to oppose
! 292. civdhim,--or when, in a republic, the nation is divided into two
wac.
opposite faotions, and both sides take up arms,--rt_
cal___:
a civ__war.
Some wrlters r eonfiii6 _h]_-ter-m to a }ust insur.
rec_-_ionof t_subjects
against their sovereign, to clistinguish
that lawful resistance from rebellion, which is an open and
unjust resistance.
But what appellation will they give to a
war which arises in a republic torn by two factions,--or in a
monarchy, between two competitors for the crown ? Custom
appropriates the term of "civil war" to every war between
the members of one and the same political society. If it be
between part of the citizens on the one side, and the sovereign, with those who continue in obedience to him, on the
other,_provided
the malecontents have any reason for taking
up arms, nothing further is required to entitle such disturbance to the name of civil war, and not that o_r'e_e.-_w'b-hT.
Thl-_-_
latter term is applied only to such an insurrection against _
la_Laut_hority
as i_..yoid_of._.a_lae_1:ancepf _ustme. The
[ 425 ] sovereign_ indeed, never fails to bestow the appellation of
rebels on all such of his subjects as openly resist him: but,
when the latter have acquired sutticient strength to give him
effectual opposition, and to oblige him to carry on the war
against them according to the established rules, he must he.
cessarily submit to the use of the term "civil war."
g293. A
It is foreign to our purpose in this place to weigh tho
civilwar
l[¢asons which may authorize and justify a civil war: we have
produces
elsewhere treated of the cases whereto subjects may resist
two rodependent the sovereign (Book I. Chap: IV).
Setting, therefore, the
i,L_ue_, justice of the cause wholly out of the question, it only remains
for us to consider the maxims which ought to be observed in
a civil war, and to examine whether the sovereign in particular is, on such an occasion, bound to conform to the established laws of war.
A civil war breaks the bands of society and government,
or, at least, suspends their force and effect: it produces in the
nation two independent parties, who consider each other as
enemies, and acknowledge no common judge.
Those two
parties, therefore, must necessarily be considered as thenceforward constituting, at least for a time, two separate bodies,
two distinct societies.
Though one of the parties may have
been to blame in breaking the unity of the state and resisting
the lawful authority, they are not the less divided in fact.
Besides, who shall judge them ? who shall pronounce on which
side the right .or the wrong lies? On earth they have no
common supermr.
They stand therefore in precisely the
same predicament as two nations, who engage in a contes'.
revoked the concessions
whmh he had
been obhgod to make to the insurgent
542
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and, being unable to come to an agreement, have recourse to _.o_ Trt
arms.
CHAP.
x_,_,
This being the ease, it is very evident that the common _-°94.They
law--_o( war,--those
maxims of humanity, moderation, and areto ob_-which
w_"Iaave already detailed in the course of this _er'c the
work,--ought
to be observed *by bot_ "parties in every civil l_°m_f°wax/
.._r.
For the same reasons which render the observance of
/
-.ttvo_emaxims a matter of obligation between state and state,
it becomes equally and even more necessary in the unhappy
circumstance of two incensed parties lacerating their common
country.
Should the sovereign conceive he has a right to
hang up his prisoners as rebels, the opposite party will make
reprisals :*--if he does not religiously observe the capitulations, and all other conventions made with his enemies, they
will no longer rely on his word :--should he burn and ravage,
they will follow his example; the war will become cruel, horrible, and every day more destructive to the nation/,/ The [" 426 J
duke de Montpensier's
infamous and barbarous excesses
against the reformed party in France are too well known:
the men were delivered up to the executioner, and the women
to the brutality of the soldiers.
What was the consequence?
the Protestants became exasperated; they took vengeance
of such inhuman practices; and the war, before sufficiently
cruel as a civil and religious war, became more bloody and
destructive.
Who could without horror read of the savage
cruelties committed by the Baron Des Adrets ? By turns a
Catholic and a Protestant,
he distinguished himself by his
barbarity on both sidesl/ At length it became necessary to
relinquish those pretensions to judicial authority over men
who proved themselves capable of supporting their cause by
force of arms, and to treat them, not as criminals but as
enemies. :Even the troops have often refused to serve in
a war wherein the prince exposed them to cruel reprisals.
Officers who had the highest sense of honour, though ready to
shed their blood in the field of battle for his service, have not
thought it any part of their duty to run the hazard of a_
_nominious death. Whenever, therefore, a numerous body
of men think they have a right to resist the sovereign, and
feel thefnselves in a condition to appeal to the sword, the war
ought to be carried on by the contending parties in the same_.
* The prince of CondO., com-nander
of Louis XIIL's
forces against the reformed party, having hanged sixty-four
officers whom he had made prisoners
during the mvil war, the Protestants
resolved upon retaliation ; and the duke
de Rohan, whocommandedthem,
caused
an equal number of Cathohc officers to
be hanged.
See Memoires de Roham

The duke of Alva made it a practice
to condemn
to death every prisoner he
took from the confederates
m the Notherlands
They, on their part, retailated, and at length
compelled
him to
respect the law of nations and the rulem
of war in hxs conduct toward
them.
Grottos, Ann. lib. ii.
54Z
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_oox m. manner as by two different nations : and they ought to leave
_r.
xvm. open the same means for preventing
its being carried to outrageous extremities,
and for the restoration
of peace.
When the sovereign
has subdued the opposite party, and
reduced
them to submit and sue for peace, he may except
from the amnesty the authors of the disturbances,-the heads
of the party:
he may bring them to a legal trial, and punish
them, if they be found guilty.
He may act in this manner
.particularly
on occasion of those disturbances
in which th,.
interests of the people are not so much the object in view as
the private aims of some powerful
individuals,
and which
rather deserve the appellation
of revolt than of civil war.
Such was the case of the unfortunate
duke of Montmorency
:he took up arms against the king, in support
of the duke of
Orleans ; and, being defeated and taken prisoner at the battle of Castelnaudari,
he lost his life on a scaffold, by the sentence of the parliament
of Toulouse.
If he was generally
pitied by all men of worth and sentiment,
it was because they
viewed him rather as an opponent to the exorbitant
power of
an imperious
minister, than as a rebel against his sovereign,
mand that his heroic virtues seemed to warrant
the purity
of his intentmns.*
295. Tho
When subjects
tak£ up arms without ceasing to acknow_ct_ of
ledge the sovereign, and only for the purpose of obtaining a
ciwlwardisredress
of their grievances,
there are two reasons for observtmgu_shed
.
according to mg the common laws of war towards them :--First.
an aupreea_es,
he nsion lest the civil war should become mo__r;_t
_e:_s_t,r_a¢_ve__by the insurgents
making retaliation,
which, _as we
[ 427 ] h aye already observed_ they will not fail to do, in retm:n for
_2,__everities
exercised
by the sovereign.
2. The danger
of committing
great injustice by hastily pun_'those
who
a_re'accounted
rebels.
The flames of discord and c]v]I war
are not favourable to the proceedings
of pure and sacred jus
tice : more quiet times are to be waited for.
It will be wise
in the prince to keep his prisoners,
till, having restored tranquillity, he is able to bring them to a legal trial.
As to the other effects which the law of nations attributes
to public war, see Chap. XII. of this Book, and particularly
the acquisition
of things taken in war,--subjects
who take up
arms against their sovereign without ceasing to acknowledge
him, cannot lay claim to the benefit of those effects.
The
booty alone, the movable property
carried off by the enemy,
is considered
as lost to the owners;
but this is only on account of the difficulty of recognising
it, and the numberless
inconveniences
which would arise from the attempt to recover
it.
All this is usually settled in the edict of pacification_ or
the act of amnesty.
• See the historians

of the reign of Louis XIIL
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:But, when a nation becomes divided into two parties ab- _oo_ ,,,.
solute.ly independent, and no longer acknowledging a common CHAP.
x,_
superior, the state is dissolved, and the war between the two
parties stands on the same ground, in every respect, as a
public war between two different nations. Whether a republic
be split into two factions, each maintaining that it alone constitutes thc body of the state,---or a kingdom be divided
between two competitors for the crown,--the nation is severed
into two parties, who will mutually term each other rebels.
Thus there exist in the state two separate bodies, who pretend to absolute independence, and between whom there is
,9 o
no judge (§ ,90).
They decide their quarrel by arms, as two
different nations would do. The obligation to observe the
common laws of war towards each other is therefore absolute,
--indispensably binding on both parties, and the same which
the law of nature imposes on all nations in transactions be_ _tween state and state.
--'-_
_Forei_gn nations are not to interfere in the internal govern- _296. conm_nt 0Ir'_ndepen_ent
state.
(Book II. § 54, &c.) It be- ductto be
oror_gs
- not to them to judge
between
the citizens
whom
discord
observed
by
-_1
*
3
/.
_.
torelgll
lll_has roused to arms, nor between me prince ana hiS subjects : tmna.
both parties are equally foreigners to them, and equally independent of their authority.
_
m_y_ tm_e_r,_iatrz.p_se
their_ffices
for the restoration of peace; and this the
T,,iw
natur_
of
e-_0re_sc_-esto t_m._ (Book'IT. Ch. I.) But, if
-t_
mediation proves fruitlesg, such of them as are not
bound by any treaty, may, with the view of regulating their
own conduct, take the merits of the cause into consideration,
and assist the party which they shall judge to have right on its
side, in case that party requests their assistance or accepts the
offer of it: they are equally at liberty, I say, to do this, as [ 428 ]
to espouse the quarrel of one nation embarking in a war
against another.
As to the allies of the state thus distracted
by civil war, they will find a rule for their conduct in the nature of their engagements, combined with the existing circumstances.
Of this we have treated elsewhere.
(See Book
II. Chap. XlT and particularly §§ 196 and 197.)
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BOOK IV.
OF THE RESTORATION OF PEACE; AND OF
EMBASSIES.

Io_t rv.

CHAP.

I.

(_IlAP, I.
OF

PEACE,

AND

THE

OBLIGATI01_

TO

CULTIVATE

IT.

1. What _EACE
is the reverse of war: it is that desirable state
_aoeis.
in which every one quietly enjoys his rights, or, if contro_yerted, amicably discusses them by force of argument. Hobbs
has bad the boldness to assert, that war is the natural state
of man. But if, by "the natural state of man," we understand (as reason requires that we should) that state to which
he is destined and called by his nature, peace should rather be
termed his natural state. For, it is the part of a rational
being to terminate his differences by rational methods;
whereas, it is the characteristic of the brute creation to decide theirs by force.* Man, as we have already observed
(Prelim. § 10), alone and destitute of succours, would necessarily be a very wretched creature.
He stands in need of
the intercourse and assistance of his species, in order to e,Jjoy
the sweets of life, to develope his faculties, and live in a manner suitable to his nature.
Now, it is in peace alone that all
these advantages are to be found: it is in peace that men
respect, assist, and love each other : nor would they ever de430 q, part from that happy state, if they were not hurried on by
the impetuosity of their passions, and blinded by the gross
deceptions of self-love. What little we have said of the
effects will be sufficient to give some idea of its various calamities; and it is an unfortunate circumstance for the human
race, that the injustice of unprincipled men should so often
render it inevitable.
a. Obli_-,,_-./_ations who are really impressed with sentiments of hu_oa ofc.m-manity,__wh o seriously attend to their duty, and are-ac,rauagi_ quainted with their true and substantial interests,--will never
Nam cum sint duo genera deeertandi, unum per dlsceptatmnem,
alterum per wm,--eumque
illud proprium
ett homm_,
boc benuarum,--confugi-

Me

endure est ad posterius, Bi uti non hcct
superiore.
Cicero, de Ofllc. lib. i. cap.
11.
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seek to promote their own advantage at the expense and de- _oo_m
triment of" other nations: however intent they may be on c_. L
their own h'tppiness, they will ever be careful to combine it
with that of others, and with justice and equity.
Thus disposed, they will necessarily cultivate peace• If they do not
live together in peace, how can they perform those mutual
and sacred duties which nature enjoins them ? And this
state is found to be no less necessary to their happiness than
to the discharge of their duties. Thus, _e la_" of _ture
every way obliges them to seek and cultivate peace. Ttlat
cli_h_lawhas
no other end in view than the welfare of mankind: to that object all its rules and all its precepts tend :
they are all deducible from this principle, that men should
seek their own felicity; and morality is no more than the art
of acquiring happiness.
As this is true of individuals, it is
equally so of nations, as must appear evident to any one who
will but take the trouble of reflecting on what we have said
of their common and reciprocal duties, in the first chapter of
the second book.
This obligation of cultivating peace binds the sovereign by _ 3 Th._so
"t a double tie. He owes this attention to his people, on
_.e_e,gn
•
.whom
.
obligatmn
war would pour a torrent of evils; and he owes it m the to_t•
most strict and indispensable manner, since it is solely for the
advantage and welfare of the nation that he is intrusted with
the government. (Book I. § 39.) He owes the same attention
to foreign nations, whose happiness likewise is disturbed by
war. The nation's duty in this respect has been shown in
the preceding chapter ; and the sovereign, being invested with
;he public authority, is at the same time charged with all the
duties of the society, or body of the nation. (Book I. § 41•)
The nation or the sovereign ought not only to refrain, on t 4. E.xten
their own part, from disturbing that peace which is so salu-of th,sd_:y
tary to mankind : they are, moreover. ]_ound to prompte it as
far as lies in their power:--to prevent others from breaking
"it_wi_out _n_cess_ty_and to in's])_rethem with the love ofju,-rice, equity_and pub_q (_iiquillity,--in
a Word, with the love
of peace. It is one of the best offices a sovereign can render
to nations(and to the whole universe. What a glorious and
amiable character is that of peace-maker ! Were a powerful
prince thoroughly acquainted with the advantages attending
lt,_were
he to conceive what pure and effulgent glory he
may derive from that endearing character, together with the
gratitude, the love, the veneration, and the confidence of nations,--did he know what it is to reign over the hearts of
men,_he would wish thus to become the benefactor, the [" 431 ]
friend, the father of mankind; and in being so, he would find
mfinitely more delight than in the most splendid conquests.
Augustus, shutting the temple of Janus, giving peace to the
universe, and adjusting the disputes of kings and nations,-547
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B_OK
IV. Augustus, at that moment, appears the greatest of mortals,
CHAP.
L and, as it were, a god upon earth.
] 5. of the But those disturbers of the public poace,nthose scourge_
disturbers
of the earth, who, fired by a lawless thirst of power, or iraof the pubu¢ pete. pelled by the pride and ferocity of their disposition, snatch up
arms without justice or reason, and sport with the quiet of
mankind and the blood of their subjects,--those
monstrous
heroes, though almost deified by the foolish admiration of the
vulgar, are in effect the most cruel enemies of the human
race, and ought to be treated as such. Experience shows
what a train of calamities war entails even upon nations that
are not immediately engaged in it. War disturbs commerce,
destroys the subsistence of mankind, raises the price of all the
most necessary articles, spreads just alarms, and obli__all
nations to he upon their guard, and to keep up an armed
_orcc. He, therefore, who without just cause breaT/_-he general peace, unavoidably does an injury even to those nations
which are not the objects of his arms; and by his pernicious
example he essentially attacks the happiness and safety of
every nation upon earth.
He gives them a right to join in a
general confederacy for the purpose of repressing and chastising him, and depriving him of a power which he so enormously abuses. What evils does he not bring on his own
nation, lavishing her blood to gratify his inordinate passions,
and exposing her to the resentment of a host of enemi_ _._.
_----_ famous minister of the last century has justly merited the
indignation of his country, by involving her in unjust or unnecessary wars. If by his abilities and indefatigable application, he procured her distinguished successes in the field of
battle, he drew on her, at least for a time, the execration ot
all Europe.
-6. rrow The
love of peace should equally prevent us from embark
_,rw_r_y
hout
be contanu- ing in a war__wJt,
_ .... necessity, and from persevering in it
od.
after the necessity has ceased to exist. When a sovereign has
been compelled to take up arms for just and important reasons, he may carry on the operations of war till he has attained its lawful end, which is, to procure justice and safety. __
_(Book III.§ 28.)
If the cause be dubious, the just end of war can only he to
bring the enemy to an equitable compromise (.Book III. § 38);
and consequently the war must nat be continued beyond that
point. The moment our enemy proposes or consents to such
compromise, it is our duty to desist from hostilities.
But if we have to do with a perfidious enemy, it would be
[ 432 ] imprudent to trust either his words or his oaths. In such
case, justice allows and prudence requires that we should
avail ourselves of a successful war, and follow up our advantages, till we have humbled a dangerous and excessive power,
or compelled the enemy to give us sufficient security for th_ ___-time to come.
"-"
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Finally, if the enemy obstinately rejects equitable condi- noox *v.
tions, he himself forces us to continue our progress till we CHAP.
L
have obtained a complete and decisive victory, by which he
is absolutely reduced and subjected.
The use to be made
of victory has been shown above. (Book III. Chap. VIII. IX.
XIII.)
When one of the parties is reduced to sue for peace, or _.7. Peace
both are weary of the war, then thoughts of an accommoda-the endof
tion are entertained, and the conditions are agreed on. Thus war.
peace steps in and puts a period to the war.
The general and necessary effects of peace are the reconci- _ s. _}eneliation of enemies and the cessation of hostilities on both r_l e_ect,
of peace.
sides. It restores the two nations to their natural state.

/
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CHAP. II.
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OF
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CHAP.
(188)

' WHEN-the belligerent powers have agreed to lay down _9. ])e_ni_
_
their arms, the agreement or contract in which they stipulate tmnof a
the conditions of peace, and regulate the manner in which it treatyof
is to be restored and supported, is called the treat2/of peace, peace.
//'The same power who has the right of ma_k;ng° war, of de- _ 10 By
_termining on it, of declaring it, and of directing its opera-whom it
tions, has naturally that likewise of making and concluding maybe con
the treaty of peace. (189) These two powers are connected eluded.
together, and the latter naturally follows from the former. If
the ruler of the state is empowered to judge of the causes and
reasons for which war is to be undertaken,---of the time and
circumstances proper for commencing it,---of the manner in
which it is to be supported and carried on,_it is therefore
his province also to set bounds to its progress, to point out
the time when it shall be discontinued, and to conclude a peace.
But this power does not necessarily include that of granting or
accepting whatever conditions he pleases, with a view to peace.
Though the state has intrusted to the prudence of her ruler
the general care of determining on war and peace, yet she
may have limited his power in many particulars by the funda_
mental laws_.t_Thus, Francis the First, king of France, had
the absolute disposal of war and peace : and yet the assembly
of Cognac declared that he had no authority to alienate any
(188) Upon the subject of treatle_ in
_'enersl, and their _onstruetmn,
see ante_
book it. oh. xm p. 192--27i.
Whilst
examining
the sections of Vattel reinfive to treaties, it will be found advisable to read the modern treattes, which

are collected
in Ch]tty's Col,_merc_al
Law, latter part of vol. 2.--C
(189) Ante, 291-2, and see //sop, 1
Rob. Rep. 196, Id.; 1 Chitty's Cow L.
378.--C.
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of the kingdom by a treaty of peace.

(See Book I.

jA
nation that has the free disposal of her domestic affairs,
_and
of the form of her government, may intrust a single
person, or an assembly, with the power of making peace, although she has not given them that of making war. Of this
we have an instance in Sweden, where, since the death of
[ 433 ] Charles XII., the king cannot declare war without the consent
of the states assembled in diet ; but he may make peace in
conjunction with the senate. It is less dangerous for a nation
to intrust her rulers with this latter power, than with the
former.
She may reasonably expect that they will not make
peace till it suits with the interest of the state. But their
passions, their own interest, their private views, too often influence their resolutions where there is question of undertaking
a war. Besides, it must be a very disadvantageous peace, indeed, that is not preferable to war, whereas, on the other
hand, to exchange peace for war is always very hazardous._/
_iVhen
a prince, who is possessed only of limited auth_'ity,
_ has a power t'o make peace, as he cannot of himself grant
whatever conditions he pleases, it is incumbent on those who
wish to treat with him on sure grounds, to require that the
treaty of peace be ratified by the nation, or by those who
-_
are empowered to perform the stipulations contained in it. If,
for instance, any potentate, in negotiating a treaty of peace
"with Sweden, requires a defensive alliance or guarantee as the
condition, this stipulation will not be valid, unless approved
_"
and accepted by the diet, who alone have the power of carrying it into effect. The kings of England are authorized to
conclude treaties of peace and alliance; but they cannot, by
those treaties, ahenate any of the possessions of the crown
without the consent of parliament. :Neither can they, without
the concurrence of that body, raise any money in the kingdom ;
wherefore, whenever they conclude any subsidiary treaty, it is
their constant rule to lay it before the parliament, in order that
-_ they may be certain of the concurrence of that assembly to
enable them to make good their engagements_CWhen
the
emperor Charles V. required of Francis the Firsf, his prisoner,
:
such conditions as that king could not grant without the consent of the nation, he should have detained him till the
states-general of France had ratified the treaty of Madrid,
and Burgundy had acquiesced in it: thus he would not have
lost the fruits of his victory by an oversight which appears
ver] surprising in a prince of his abilities.
11. Alien- jt_Ve shall not repeat here what we have said on a former
atlons made _)ccasion concerning
the alienation of a part of the state
bya
treaty
/Book
I
§§
268,
&c.I
or
of the whole state.. (Ibid. §§
of peace.
'
"
'
. 68, &c.)
_. e shall therefore content ourselves with observing, that,
/ in case of a pressing necessity, such as is produced by the
events
of an unfortunate war_ the alienations made by the
._50
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prince, in order to save the remainder of the state, are consi- _oox tVo
clered as approved and ratified by the mere silence of the na- CHA..n.
tion, when she has not, in the form of her government, retained
svme easy and ordinary method of giving her express consent, and has lodged an absolute power in the prince's hands.
The states-general are abolished in France by disuse and by
the tacit consent of the nation. Whenever, therefore, that
kingdom is reduced to any calamitous exigency, it belongs to
tile -king alone to determine by what sacrifices he may pur- [ 434 ]
ch:_se peace: and his enemies will treat with him on a sure
footing.
It would be a vain plea on the part of tile people, to
say that it was only through fear they acquiesced in tile abolition of the states-general.
The fact is, that they did acquiesce, and thereby suffered the king to acquire all the powers
necessary for contracting with foreign states in the name of
fi_e nation. In every state there must necessarily be some
power with which other nations may treat on secure grounds.
A certain historian* says, that, " by the fundamental laws,
the kings of France cannot, to the prejudice of their successors, renounce any of their rights, by any treaty, whether
voluntary or compulsory."
The fundamental laws may indeed
withhold from tile king the power of alienating, without the
nation's consent, what belongs to the state; but they cannot
invalidate an alienation o_ renunciation made with that consent._" And if the nation has permitted matters to proceed to
such lengths tha*, she now has no longer any means of expressly declaring her consent, her silence alone, on such occa
sions, is in reality a tacit consent. Otherwise there would be
no possibility of treating on sure grounds with such a state;
and her pretending thus beforehand to invahdate all future
treaties would be "an infringement of the law of nations,
which ordains that all states should retain the means of treating with each other (Book I. § 262), and should observe their/
f
treaties. (Book II. §§ 163, 269, &c.)
/_.t is to be observed, however, that in our examination
whether the consent of the nation be requisite for alienating
any part of the state_ _,_mean such parts as are still in the
nation's possession, and not those which have fallen into the
e_e_n)_s'_hancls dm:iug J$]_ :coarse of.the war: for, as these
la_er are no longer possessed by the nation, it is the sovereign
• The abb6 de Cheisl, Hist. de Charles
V. p 492.
t The renunciation
made by Anne
e¢ Austrm, consort of Louis the Thirt_enth, wa_ good and vatld, because it
was confirmed by the general assembly
of the cortes, and registered
m all the
offices.
The case was otherwme
with
that
mad_ by Anna Theresa,
which
was not sanctioned by those formahties,
_oon*equently,
_-¢t _stamped with the

natmnal approbation,
and the character
of a law of the state.
The cardinals
who examined
this affair by order of
the pope, whom Charles II. had consuited, paid no regard to Mama Theresa's renaneiatmn,
as not deeming
it
of sufficient force to mvahdate
the lawm
of the country, and to supersede
the
established
custem.--Memmrs
of M.
de St. Philippe,
eel. L p. 29. --Ed.
_.D. 1797.
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_oo_ _. alone, if iuyea_ted with the full and absolute administration of
caAP.n. the government, and with the power of making War and
peace,--it is he alone, I say, who is t_ judge whether it be
expedient to relinquish those parts of the state, or to continue
the war for the recovery of them. And even though it should
be pretended that he cannot by his own single authority make
any valid alienation of them,--he has, nevertheless, according
to our supposition, that is, if invested with full and absolute
power,--he has, I say, a right to promise that the nation shall
never again take up arms for the recovery of those lands,
towns, or provinces, which he relinquishes: and this suffices
for securing the quiet possession of them to the enemy into
[ 435 ] wl_se hands they are fallen.//
12. How_._'The necessity of making pc-ace authorizes the sovereign to
th? sore- dispose of the property of individuals ; and the emin¢a_ dqre,g,
may main
gives him a right to do it (Book I. § 244). He may
:n a treaty
__x_po_e
of even, to a certain degree, dispose of their persons, by virtue
whatcon- of the power which he has over all his subjects.
But as it is
eerns indl- for the public advantage that he thus disposes of them, the
wduals, state is bound to indemnify the citizens who are sufferers by
the transaction. (Ibid.._ _"
]a. Whe- ./Every impediment by which the prince is disabled from
ther a kmg,,_d_m_-_st"erlngthe affairs of government, undoubtedly deprives
beinga
of the power of making peace.* Thus a king cannot make
soner of pri-"him
war_
canmake a treaty of peace during his minority, or while in a state of
Doaee.
mental derangement: this assertion does not stand in need
of any proof: but the question is, whether a king can conclude a peace while he is a prisoner of war, and whether the
treaty thus made be valid?
Some celebrated authors* here
draw a distinction between a monarch whose kingdom is patrimonial, and another who has only the u'sufruetus of his dominions.
We think we have overthrown that false and dangerous idea of a patrimonial kingdom (Book I. §§ 68, &c.),
and evidently shown that the notion ought not to be extended
beyond the bare power with which a sovereign is sometimes
intrusted, of nominating his successor, of appointing a new
prince to rule over the state, and dismembering some parts of
it, if he thinks it expedient ;_the whole, however, to be uniformly done for the good of the nation, and with a view to her
greater advantage. _EEverylegitimate government, what_yer
j.t be, is established solely for the good and welf_re.'qf the
._z_.
This incontestable principle being once laid dewn, the
making.'_f_peace
is no longer the p_aFt_'brov_6"_o-_-l_-d
_;
it b.elongs.to the nation. :Now it is certain that a
captive prince cannot administer the government, or attend
to the management of public affairs. How shall he who is
not free command a nation ? How can he govern it in such
manner as best to promote the advantage of the people, and
552
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file l,ublic _elfare*
He does not, indeed, forfeit his rights; tco_ rv.
but his captivity deprives him of the power of exercising ._A_. _.
them, as he is not in a condition to direct the use of them to
its proper and legitimate end. He stands in the same predicament as a king in his minority, or labouring under a derangement of his mental faculties.
In .such circumstances, it
is necessary that the person or persons whom the laws of the
sta_te" i]es]gnate for the regency should assume the reins of
_overnment.
To them it belongs to treat of peace: to settle
t'he terms on whm_-6"h
it shall be made, and to bring it to a conclusion, in conformity to the laws.._
_he
captive sovereign may hi_self negotiate the peace,
fund promise what personally depends on him: but the treaty
does not become obligatory on the nation till ratified by herself, or by those who are invested with the public authority
during the prince's captivity, or, finally, by the sovereign [ 436 ]
himself after his release.
But, if it is a duty incumbent on the state to use her best
efforts for procuring the release of the most inconsiderable
of her citizens who has lost his liberty in the public cause, the
obligation is much stronger in the case of her sovereign,
whose cares, attention, and labours are devoted to the common
safety and welfare. It was in fighting for his people that the
prince, who has been made prisoner, fell into that situation,
which, to a person of his exalted rank, must be wretched in the
extreme : and shall that very people hesitate to deliver him
at the expense of the greatest sacrifices ? On so melancholy
an occasion, they should not demur at any thing short of the
very existence of the state. But, in every exigency, the safety
of the l__eopleis the supreme law; and, in so severe an extremity, a generous prince will imitate the example of Regulus.
That heroic citizen, being sent back to Rome on his parole,
dissuaded the Romans from purchasing his release by an inglorious treaty, though be was not ignorant of the torture t_
prepared for I_im by the cruelty of the Carthaginians._
_'_
i/_vVhen an unjust" conqueror, or any other usurper,_-as in- _ 14. Who
vaded the kingdom, he becomes possessed of all the powers th¢_p¢_¢¢
of government when once the people have submitted to him, _"
wtth bemade
an
and, by a voluntary homage, acknowledged him as their u,_p_.
sovereign.
Other states, as having no right to intermeddle
with the domestic concerns of that nation, or to interfere in
her government, are bound to abide by her decision, and to
look no farther than the circumstances of actual possession.
They may, therefore, broach and conclude a treaty of peace
with the usurper.
They do not thereby infringe the right of
the lawful sovereign : it is not their business to examine and
judge of that right: they leave it as it is, and only look to
the possession, in all the affairs they have to transact with
• See _iL Llv. Epltom.

lib. xvliL and other histortans.
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Boo_iv. that kingdom, pursuant to their own rights ant] those of the
eaxe. n. nation whose sovereignty is contested.
But this rule does not
preclude them from espousing the quarrel of the dethroned
monarch, and assisting him, if he appears to have justice on
his side : they then declare themselves enemies of the nation
which has acknowledged his rival, as, when two different states
are at war, they are at liberty to assist either party whose pre.
tensions appear to be best founded/'
ts. Ames/ The principal in the war, the sovereign in whose name it
included i_la
s beeI/-_£ri']e_ on, cannot justly make a peace without i_the t_aty cluding his allies,--I-mean
those who havegiven him assist, of pea_e, ance without directly taking part in the war. This precaution
is necessary, in order to secure them from the resentment of
t-_-e_encl]a_: for though _he lat_ter has no right to t:23x-_
oqYe_e
-against ins adversary's allies, whose engagements were purely
of a defensive nature, and who have done nothing more than
[ 487 ] faithfully execute their treaties (Book IIL § 101)--yet it too
frequently happens that the conduct of men is influenced by
their passions rather than by justice and reason. If the al'iante was not of prior date to the commencement of the war_
and was formed with a view to that very war,--although these
new allies do not engage in the contest with all their force,
nor directly as principals, they nevertheless give to the prince
against whom they have joined, just cause to treat them as
enemies. The sovereign, therefore, whom they have assisted,
must not omit including them in the peace.j/'
.
/:But
the treaty concluded by the prmclpal is no farther
"_ry
on h-ls allies than as they are waling to-aacc-e_leto
it, unless they have given him full power to treat for them.
"]_y FficIuding them in his treaty, he only acquires ff rlg]_t_-with
respect to his reconciled enemy, of insisting that he shall not
attack those allies on account of the succours they have furnished against him,_that he shall not molest them, but shall
live ]n peace with them as if nothing had happened,/
16. Asso-/Sovereigns
who have associated m a war,--all those who
elatesto ]lave directly taken pKrt in it,_are respectively to make their
treat,_ach
forhimself.treaties of peace, each for himselfi Such was the mode
adopted at Nimeguen, at Ryswick, and at Utrecht.
:But the
alliance obhges them to treat in concert.
To determine in
what cases an associate may detach himself from the alliance,
and make a separate peace, is a question which we have examined in treating of associations in war (Book IIL Chap. ¥I.)y
and of alhances in general {Book II. Chap. XII. and X¥,,_ f
17. Medl./(it frequently happens that two nations, though equally
_no=.
*_tiredof the war, do nevertheless continue it merely from a
fear of making the first advances to an accommodation, as
these may be imputed to weakness; or they persist in it
from animosity, and contrary to their real interests.
On
such occasions, some common friends of the parties effectually
interpose, by offering themselves as mediators.
There cannot
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be a more beneficent office, and more becoming a great prince,
',han that of reconciling
two nations at war, and thus putting
a stop to the effusion of human blood: it is the in&spensable
duty of those who have the means of performing
it with success.
This is the only reflection we shall here make on a
subject we have already discussed (Book II. § 328).
i
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_A
treaty of peace can be no more than a compromise._
is. on
_rere the rules of strict and rigid justice to be observed in it, _hat footing
SOthat each party should precisely receive every thing to which peaeom_y
be conhe has a just utle, it would be impossible ever to make a peace. ¢lud¢,d.
_,
with regard to the very subject which occasioned
tlle
war, one of the parties would be under a necessity of acknowlodging himself in the wrong, and condemning
his own just
pretensions:
which he will hardly do, unless reduced to the
last extremity.
__owns
tko injustice of his cause, tie
must at the same time condemu every measure he has pursued in support of it: he must restore what he has unjustly
taken, must reimburse
the expenses
of the war, and l:ep___r
tim damages.
And how can a just estimate of all the damages
be formed ? What price can be set on all the blood that has [ 438 ]
been shed, the loss of such a number of citizens, and the ruin
of families!
:Nor is this all.
Strict iustice
would further

demand,thatthe_ ut orof

& uldsuffera pe-

!_aLLy-proportloned
to the injuries_r
which he owes satisfaction, and such as might insure the future safety of him whom
he attacked.
How shall the nature of that penalty be determined, and the degree of it be precisely regulated ? In fine,
even he who had justice on his side may have transgressed
Che bounds of justifiable self-defence,
and been guilty of improper excesses in the prosecution
of a war ,_hose object was
originally
lawful: here then are so many wrongs, of which
strict justice would demand reparation.
He may have made
conquests
and taken booty beyond the value of his claim.
Who shall make an exact calculation,
a just estimate of this ?
Since, therefore,
it would be dreadful to perpetuate
the war,
or to pursue it to the utter ruin of one of the parties,--and
since, however just the cause in which we are engaged, we
must at length turn our thoughts towards the restoration
of
peace, and ought to direct all our measures to the attainment
of that salutary
object,--.un_xlthor
expedient
remains
than
that. of. co,lag
to a compromise
respecting_ all claims and
_rAeyango_.oa
both aides, and putzSag an end to all disputes
b va con y&llt_Qa _a_ fair amt2xtuitable
as circumstances
will
admit of.
In such conventions,
no decision is pronounced
on
the ori_nal
cause of the war_ or on those controversies
to
whicK_l_e*'various
acts of hostility might give rise; nor is
either of the parties condemned
as unjust,--a
condemnation
to which few princes would submit ;_but,
a simple agreement
is._r__vJ_i_h
6¢tcrn_ines w h__t equivalent
each party shall
receive in extinction of all his pretensions..
555

J

_8

Ol_ TREATIE_

0_' P_AC]_.

_ooz_v.'f'The effect
of the treatyof peaceisto put an end tothe
cHAP.
x_.War_and to abolish
thesubject
of it. Itleavestl_e
c()ntract_
19.Gene.
in_varties
no°right
t. ocommitany
acts
ofhostilit_
on account
ral effect of
.u-_
.
_
.
.
thetrea"
_elther of the subject itself which had given rlse to the war, or,
_y ol
peace,
of any thing that was done during its continuance : wherefore
they cannot lawfully take up arms again for the same subject.
Aceordingly_ in such treaties, the contracting paxtie_rer, i_-ocal]y engage to preserve perpetual.peace : which is not to
be understood as if they promised never to make-war on each
other for any cause whatever.
The ]peace in question relates
to the war which it terminates : and it is in reaI_ty perpetual,
inasmuch as it does not allow them to revive the same war, by
taking up arms again for the same subject which had origin_
allygiven, birth to it#_.A special compromise, however, only extinguishes the particular means to which it relates, and does not preclude any
"subsequent pretensions to the object itself, on other grounds.
Care is therefore usually taken to require a general compromise, which shall embrace not only the existing controversy,
but the very thing itself which is the subject of that controversy: stipulation is made for a general renunciation of all
pretensions whatever to the thing in q-lestion: and thus,
although the party renouncing might in the sequel be able to
[ 439 ] demonstrate by new reasons that the thing did really belong
to him, his claim would not be admitted.
20. Am- An amnesty is a perfect oblivion of the past ; and the end
_sty.
o_'peace being to extinguish all subjects of ciiscord, this _hould
be the leading article of the treaty: and accordingly, such
is at present the constant practice.
But though the treaty
should be wholly silent on this head, the amnesty, by the very
nature of the peace, is necessarily implied in it>/
21. Things : "_S each of the belligerent
powers maintains t"]tat he has
not men- justice on his side,_and as their pretensions are not liable to
tinnedin the be judged by othcrs (Book III. § 188),--whatever state things
_reaty.
happen to be in at the time of the treaty is to be considered
as their legitimate state ; and if the parties intend to make
any change in it, they must expressly specify it in the treaty.
Consequently.
_
_ _all thin_s_
_- not mentioned in the treaty .....
are oto
remain on the same footing on which they stand at tim _rJad
_te, a_Js.concluded.
This is also a consequence of the promised amnesty.
_All damages caused during the war are
likewise buried in oblivion ; and no action can be brought for
those of which the treaty does not stipulate the reparation :
they are considered as having never happened_
22.Thingc_ut
the effect of the compromise or amnest_f_cannot be exnot,Q¢l,dedtended to things which have-no relation to the war that is
in theeom- terminated by the treaty.
Thus, claims founded on a debt,
prom_Be
or or on an injury which had been done prior to the war, but
amnesty,
whichmade no partof thereasonsforundertakingit,still
standon theirformerfooting,
and are not abolished
by
65_
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_hc treaty, unless it be expressly extended to the extinction ,oo_ w.
of every claim whatever.
The case is the same with debts c_A_.n.
contracted during the war, but for causes which have no relation to it,---or with injuries done during its continuance,
but which have no connection with the state of warfare.
Debts contracted with individuals, or injuries which they
ec--el_ed_t'rofii- h_y_other quarter, without relation
iiYe_'kewise not abolished by the compromise and
as t_s_o]ely
relate to their own particular object,-ta_-_Ts to say, to the war, its causes, and its effects. Thus,
if two subjects of the belligerent powers make a contract together in a neutral country, or if the one there receives an
injury from the other,--the
performance of the contract, or
the reparation of the injury and damage, may be prosecuted
after the conclusion of the treaty of peace.
Finally, if the treaty expresses that all things shall be restored to the state in which they were before the war, this
clause is understood to relate only to immovable possessions,
and cannot be extended to vaovables, _r_)ooty, which imme_e
"rop.Lg._o_the
captors, and is looked on
as relinquished by the former owners on account of the diffi- [ 440 ]
culty of recognising it, and the little hope they entertain of
ever recovering it.
When the last-made treaty mentions and confirms other_:3. Yemer
treaties of prior date, these constitute a part of the new one, treaties,
mentioned
no less than if they were literally transcribed and included in _,a _onit : anJ any new articles relating to former conventions are to firmedin
be interpreted according to the rules which we have laid down the new,are
in a preceding part of this work (Book II, Chap. XVII. and a partof i_
particularly § 286)_
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A TREATY of peace becomes obligatory on the contract- __4. Who,,
m_sfromtJ_e
moment of its conclusion,--the moment it the
tlon obhgaof the
"l_as passed through all the necessary forms: and the)" are.
•
....
, _
trealy _ombound to have it carrmd rote executmn without delay. _Txommcnees.
t_hatinsta_ all hoatJliti_ must cease, unless a particular day
* It is a_ essential point to n_
to the Grand Pemfionary De Wltt, in
none of the formalities which can in- lflfl2, thus
observe_--"The
articles
lure the execution of the tr_,ty, and
and conditions
of this alhance
conprevent
new disputes.
Accordingly,
rain various matters of dtfferent hacare mt_t be taken to have it duly
turns, the majority of which fall under
recorded in all the proper offices and
the eo_p_isance of the privy council,-courts.
M. Van Beuulngenj
writh_
leveral, under that of the admiralty_
2w 2
b57

_[-40

OF

EXECUT:[01_

OF

THE

_oos _v. has been specified for the commeneemen_ of the peace. But
cHAP
_,.. this tl:eat3 does not bind the subjects until it.....is duly..:-n°tified tc
them. The case is the same m this instance as m that of
a truce (Book II. § 239). If it should happen that military
men, acting within the extent of their functions and pursuant
to the rules of their duty, commit any.acts of hostility before
they have authentic information of the treaty of peace, it is a
misfortune, for which they are not punishable: but the sovereign, on whom the treaty of peace is already obligatory, is
bound to order and enforce the restitution of all captures made
subsequent to its conclusion: he has no right whatever to
retain t hem2(1
25. Publi--"And in order to prevent those unhappy accidents, by which
eanonoft_ many innocent persons may lose their lives, public notice of
peace,
the peace is to be given without delay, at least to the troops.
But at present, as the body of the people cannot of themselves
undertake any act of hostility, and do not personally engage
in the war, the solemn proclamation of the peace may be deferred, provided that care be taken to put a stop to all hostilities: which is easily done by means of the generals who
direct the operations, or by proclaiming an armistice at the
head of the armies. The peace of 1735, between the emperor
and France, was not proclaimed till long after.
The proclaL 441 ] mation was postponed till the treaty was digested at leisure,-the most important points having been already adjusted in the
preliminaries.
The publication of the peace ret)laees the two
nations in tim state they were in before the war. It again
o_pensa free intercourse between them, and reinstates the sub
jects on both sides in the enjoyment of those mutual privileges
which the state of war had suspended.
On the publication,
the treaty becomes a law to the subjects : and they are thenceforward bound to conform to the regulations stipulated thereto.
If, for instance, the treaty imports that one of the two nations
shall abstain from a particular branch of commerce, every
subject of that nation, from the time of the treaty's being
made public, is obliged to renounce that commerces _'
26. Time ,'_vVhen no particular time has been assigned for the execunf t_e e=o- tion of the treaty, and the performance of the several articles,
common sense dmtates that every point should be carried into
effect as soon as l_ossible: and it was, no doubt, in this light
that t_e contracting parties understood the matter.
The
faith of treaties equally forbids all neglect, tardiness, an,]
studied delays, in the execution of them. / /
--others,
under that of the civil tri- followed;
and the states-general
rebanals,
the
parhaments,
&c.--es_
quired that the treaty
concluded
the
cheatage,
for instance,
which
comes
same year should be recorded m all the
under the cognisance of the ehambre
parliaments
of the kingdom.
See the
des comptes
[e.vchequer].
Thus, the
king's reply on this subject, in his letter
treaty must be r_orded
in all those
to the Count D'Estrades,
page 399.-different
places."
This advice
_vas Edit. _..v. 1797.
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But m tnls affair, as • m every other, a legitimate
excuse, CHAP
,o,_z _v.
"
IIIo
founded on a real and insurmountable obstacle, is to he admitted ; for nobody"is bound to perform impossibilities.
The _ -_' A ,_,.
obstacle, wh'en it does not arise from any fau]_ on the side of fulexcu_to
be a_imatthe promising party, vacates a promise which cannot be made tea.
good by an equivalent, and of which the performance cannot
be deferred to another time. If the promise can be fulfilled
on another occasion, a suitable prolongation of the time must
be allowed. Suppose one of the contracting nations has, by
the treaty of -eaee,.!0pro_sed
the other a body. of auxiliary
troops : she will not be bound to furnish them, if she happen
to stand in urgent need of them for her own defence. Suppose
she has promised a certain yearly quantity of corn : it cannot
be demanded at a time when she herself labours under a
scarcity of provisions; but, on the return of plenty, she is
bound to make good the quantity in arrear, if required. _ - "
/ It is further held as a maxim, that the promiser is affsolved _2s. T_ t
from his promls_ when, after he has made his preparations pr°m_i_ .
for per_ormm--'_g_]'t
ac_cordlng to the tenor of his engagement, he voidwhen
the party t/a
is prevented from fulfilling it, by the party himself to whom whom_twu!
l't-_
)n_a_&-" The promisee is deemed to dispense with the mad__,a_
fuTfi_[_nent_oi
_ a promise of which he himself obstructs the exe - h'm_elt_i,cution. Let us therefore add, that if he who had promised deredthe
performanee_
a thing by a treaty of peace was ready to perform it at the of it.
time agreed on, or immediately and at a proper time if there
was no fixed term,_and
the other party would not admit of
it, the promiser is discharged from his promise : Ibr the promlsee, not having reserved to himself a right to regulate the
performance of it at his own pleasure, is accounted to renounce it by not accepting of it in proper season and at the
time for which the promise was made. Should he desire that
the performance be deferred till another time, the promiser [ 442 ]
is in honour bound_to consent to the prolongation, unless he
can show by Yery good reasons that the promise would then
become more inconvenient to him._/
i" To levy contributions is an act of hostility which ought to _29. Cescease as soon as peace is concluded (§ 24). Those whmh are _t_o_o_
already promised, but not yet paid, are a debt actually due ; _o,tr,rntlons.
and, as such, the payment may be insisted on. :But, in
order to obviate all difficulty, it is proper that the contracting
parties should clearly and minutely explain their intentions
respecting matters of this nature; and they are generally
careful to do so.//
The fruits and profits of those thin_s which are restored _ _0. _re.
b "a t_:eaty of peace are due from the instant appointed for duetsof th,
carry_ug -_t into
execution: and if no particular period has t_,ngre-s_)red or
been assigned, they are due from the moment when the re-¢oa_a.
_titution of the things themselves was agreed to: but those
which _re. already received or become payable before the
conclusion of the peace, are not comprised in the restitution ;
.......
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_oo_ rv. for the fruits and profits belong to the owner of th_ soil_ and,
CHAP.
m. in the case in question_ possession is accounted a lawful title.
_For the same reason, in making a cession of the-soil, We dc
not include in that cession the rents and profits antecedently
due_This Augustus justly maintained against Sextus Pompey, who, on receiving a grant of the Peloponnesvs, claimed
the imposts of the preceding years.*
31. In o _hose things, of which the restitution is, without further
what condi- explanation, simply stipulated
in the treaty of peace, are to
tlonthings be restored in the same state in which they were when taken :
areto
be re-for the word "restitution" naturally implies that every thing
sLored.
should be repla_d in its f_rmer condition. Thus, the restitution of' a thing is to be accompanied with that of all th£
rights which were annexed to it when taken. But this rule
must not be extended to comprise those changes whiqh_laay
have been the natural consequences and effects of_e war
itself and of its Qperations. A town is to be restored in the
condition it was in when taken, as far as it still remains in
that condition at the conclusion of the peace. But if the
town has been razed or dismantled during the war, that damage was done by the right of arms, and is buried in oblivion
by the act of amnesty. Y_ are under no obligation to repair
the ravages that have been committed in a ¢otmtry which we
restore at the peace ; we restore it in its existing state. But_
as it would be a flagrant perfidy to ravage that country after
the conclusion of the peace, the case is the same with respect
to a town whose fortifications have escaped the devastation of
war : to dismantle it previous to the restoration would be a violation of good faith and honour. If the captor has repaired
the breaches, and put the place in the same state it was in
before the siege, he is bound to restore it in that state. If he
[ 443 ] has added any new works, he may indeed demolish these:
but if he has razed the ancient fortifications, and constructed
others on a new plan, it will be necessary to come to aparticular agreement respecting this improvement, or accurately
to define in what condition the place shall be restored. Indeed this last precaution should in every case be adopted_ in
order to obviate all dispute and difficulty. I_.__4rawingo_.ara
is_strument _sglc]Jr iatea_d
for the _estg_ra_on of p_a_¢_it
u-_ be the Qbject af the parties to l_a_e, ff possible,_po
"ambi_guitvWhatevea_--noth'mg which m_ytmama.t_nde.ne.y_ to
_e_n_d]e the flames of war. I am well aware, however, that
this is not the practice of those who value themselves now-adays on their superior abilities in negotiation: on the contrary, they study to introduce obscure or ambiguous clauses
into a treaty of peace, in order to furnish their sovereign with
a pretext for broaching a new quarrel and taking up arms
again on the first favourable opportunity.
How contrary
* Al_iaa.& Bell._v. lib.v., qaot_tbyO.rotlum,
lib.ii. _. _, _ 22.
f_f
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such pitiful finesse is to the faith of treaties, we have already
_ooK_T.
observed (Book II. § 231) : it is a disparagement
of that can- c,Ar. _.:
dour and magnanimity
which should beam forth in all the
actions of a great prinee.._"
..f But, as it is extremely
difficult wholly to avoid ambiguity _ z-% T_
o"
"
in ter,)reta-zn "_treaty, though
worded
with
the greatest
care and-- the
-- tlon ,of a
most honourable
intentions,--and
to obviate
every doubt treaty ,¢
which may arise in the application
of its several clauses tO p_ae_is to
particular cases,--re¢ourse
maat often_ he_had to the rules of be _g_,_t :
interpretation.
We have already devoted an entire chapter the,uj,('r_o_'
"to thee._i)osition
of those important rules :* wherefore, instead I,arty (1._0)iC
of entering at present into tedious repetitions,
we shall confine ourselves to a few rules more particularly
adapted to the
special case before us,--the
interpretatiop_
of tr(_ati¢_ of_.
whq_prr.acribedjj:_e
terms
of .the. txeats_; for as it was
in some measure dictated
by him, it was his own fault if he
neglected to express himself more clearly:
and by extending
or restricting
the signification
of the expressions
to that
meaning which is least favourable to him, we either do him no
injury, or we only do him that to which he has wilfully exposed himself;
whereas, by adopting a contrary
mode of interpretation,
wc would incur the risk of converting vague or
ambiguous
terms into so many snares to entrap the weaker
party in the contract, who has been obliged to subscribe to
what the stronger had dictated.
"_ 2. The names of countries ceded b v treaty axe t0he under_-_ _3. _a_a
stood
according
usage prevailin_
at the time among
°r
_eded
•
".
*to the
. .
-_ .........
_
_YoufltrloB.
_and
mte_hgent men : for it is not to _be presumed that
weak or ignorant
persons should be intrusted
with so important a concern as that of concluding a treaty of peace : and
the articles of a contract
are to be understood
of what the
contracting
_pXrti_s most probably
bad _in contemplation,
sih_ce the object in contemplation
is the motive and ground
of every contract.
_
[ 444 J
3. -The treaty of peace naturally
and of itself relates only _ '_4. Restoto the war which it termin_ates.
It is, therefore, in such re- r.,t,,_ ,or t,
lat_io-a'__
its vague clauses are to be understood, b,. under_r_hus, the simple st_ulatmn
of restormg
tlimgs to thelrthos `, who
former condition
does not relate to changes which have not h_v_ vol_been occasioned by the war itself: consequently,
this general tarlly g,ven
clause cannot oblige either of the parties to set at liberty a th_mselvo,
free people who have voluntarily
given themselves up to him up.
during the war.
And as a people, when abandoned
by their
sovereign, become free, and may provide for their own safety
in whatever
manner
they think most advisable
(Book L
(]90) As to the construetlon
of treafiee
262. aute, 244.--C.
• Book II. Chap. XVII. ¢u_ 244--_4,

in gener_

see Book II. Chap. XVIL
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soo_ iv. § o02_--if such people, during the course of the war, have
cnA_.m voluntarily, and without military compulsion, submitted and
given themselves up to the enemy of their former sovereign,
the general promise of restoring conquests shall not extend
to them. It were an unavailing plea, to allege that the party
who requires all things to be replaced on their former footing
may have an interest in the independence of the former of
_
those people, and that he evidently has a very great one in
the restoration of the latter.
If he wished to obtain things
which the general clause does not of itself comprise, he should
have clearly and specifically expressed his intentions relative
to them.
Stipulations of every kind may be inserted in a
treaty of peace; but if they bear no relation to the war
which it is the view of the contracting parties to bring to a
conclusion, they must be very expressly specified; for the
treaty is naturally understood to relate only to its own particular object.

c_A_ _v.

CHAP.

IV.

OF THE OBSERVANCE AND BREACH OF THE TREATY OF PEACE.

,

35. rho " _ THE treaty of peace concluded by a lawful power is un•reatyof doulJtedly a public treaty, and obIigatory onthe wla°ole-_nk
_
veae_Si_d__on*
(Book II. § 154i. It is likewise, by its nature; a i'_al
the nation
....
and sucCes-treaty ; for if its duration had been limited to the rife of the
_ors.
sovereign, it would be only a truce, and not a treaty of peace.
Besides, every treaty which, like this, is made with a view to
the public good, is a real treaty (Book II. § 198). _It is
therefore as strongly binding on the successors as on the
"Erince himself who signed it, since it binds the stateitself,
and the successors can never have, in this respect, any other
ri__hts than those of the state._ -'_
as. It is.._. After all we have said on the faith of treaties and the into ber_,th- dispensable oblizafion which they impose, it would be super_ully ob_
_
•
....
,_vod.
fluous to use many words m showing how rehgmusly treatms
of peace in particular should be observed both by sovereigns
and people.
These treaties concern and bind whole nations ;
they are of the highest importance; the breach of them inI[ 445 ] fallibly rekindles the flames of war ;--all which considerations
g_ve additional force to the obligation of keeping our faith,
and punctually fulfilling our promlsesy"
_ 37. Tho /'_Y._.¢8,N_Ot.
claim a dispensation from the observance of a
!_i*_of f_ar,_reaty of peace, by alleging that' it was extorte(1 _from us by
or foreo.. :rear,-or wrested from us b2_force. In the h_g_._ace, were
ao_a,s-this pl_a admitted, itwould i]estroy, from the ver_ounda:__
b62
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tlons, all the security
of treaties
of peace;
for there are BOOK,v.
_rCW tredt]es of that kind, which might not be made to afford e,AP. rv.
such a pretext, as a cloak for the faithless violation of them, perusewith
To authorize such an evasion would be a direct attack on the _11C0.
theobservcommon safety and welfare of nations :--the
maxim would
be detestable,
for the same reasons which have universally
e_tablished the sacredness
of treaties (Book II. § 220).
Besides, it would generally
be disgraceful
and ridiculous
to advance such a plea.
At the present day, it sehtom happens
that either of the belligerent
parties perseveres
to the last
extremity
before he will consent
to a peace.
Though
nation may have lost several
battles,
she can still defend
herself:
as long as she has men and arms remaining,
she is
not destitute of all resource.
If she thinks fit, by a disadvantageous
treaty, to procure a necessary peace,--if
by great
sacrifices she delivers herself from imminent danger or total
ruin,--the
residue which remains in her possession is still an
advantage
for which she is indebted to the peace: it was her
own free choice to prefer a certain and immediate loss, but of
limited extent, to an evil of a more dreadful
nature, which,
though yet at some distance, she had but too great reason
to apprehendf
If ever the plea of constraint
may be alleged, it is against
an act which does not deserve the name of a treaty of peace,against
a forced submission
to conditions which are equally
offensive to justice and all the duties of humanity.
If an unjust and rapacious conqueror subdues a nation, and forces her
to accept of hard, ignominious,
and insupportable
conditions,
necessity obliges her to submi_ : but this apparent
tranquillity
is not a peace; it is an oppression which she endures only so
long as she wants the means of shaking
it off, and against
/
which men of spirit rise on the first favourable opportunity)/
When Ferdinand
Cortes attacked tile empire of Mexico without
any shadow of reason, wit]ib_ even a plausible pretext,--if
the unfortunate
Montezuma
could have recovered
his liberty
by submitting
to the iniquitous
and cruel conditions
of receiving Spanish garrisons
into his towns and his capital, of
paying an immense tribute, and obeying the commands of the
king of Spain,--will
any man pretend to assert that he would
not have been justifiable
in seizing a convenient
opportunity
to recover
his rights, to emancipate
his people, and to expel
or exterminate
the Spanish
horde of greedy,
insolent, and
cruel usurpers ? No ! suc_ a monstrous absurdity
can never
be seriously maintained./_
Although
the law of nature
aims
at protecting
the safety a"nd peace of nations by enjoying the
faithful observance of promises, it does not favour oppressors.
[ 446
All its maxims tend to promote the advantage
of mankind:
that is the end of all laws and rights.
Shall he, who with his
own hand tears asunder
all the bonds of human society, be
afterwards
allowed to claim the benefit of them?
Even
563
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Boor _v. though it were to happen that this maxim should be abused,
c.,P. _v and that a nation should, on the strength of it, unjustly ri_e
in arms and recommence hostilities,--still
it is better to risk
that inconvenience than to furnish usurpers with an easy mode
of perpetuating their injustice, and establishing their usurpation on a permanent basis. Besides, were you to preach up
the contrary doctrine which is so repugnant to all the feelings
and suggestions of nature, where could you expect to make
proselytes ?
._s. How Egfi_itable agJ:o¢meat_ ther_cfore, or a_t least such as are
manyway_sup£ortable, ar__al_0_ ea_i£1ed_t,othe app_lla_a.of
_reatie.a
apeace
treatymay
of
of_._e_ce
: these are the treaties which bind the public faith,
be broken,
and which are punctually to be observed, though in some respects harsh and burdensome.
Since the nation consented
to them, she must have considered them as in some measure
advantageous under the then existing circumstances ; and she
is bound to respect her promise. Were men allowed to rescind
at a subsequent period those agreements to which they were
glad to subscribe on a former occasion, there would be an end
to all stability in human affairs.
The breach of a treaty of peace consists in violating the
engag-'-em'_nt-_'kfi_e_-b_Q'_.e,_t_aer by-doing wha_t-l-'__s,
cont raqted by treaty may be violated in thre_._,r_at_a_a,--.
, -either by a conduct that is repugnant to the nature and es_hi_h are iaco_nt)atible wi:h _he particular natuxe of the treaty
f_'_ question,---or_ final lv_ by the violat_ion ot" any article ex
39. By
First, a nation acts in a manner that is repugnant to the
conduct natu-'_an'd-'-es'sence oi_gvefy_"treaty_of pe_c-e_a__"d-_o peace
e,,ntraryto _-ii-_i_,when she disturbs _t without dause,"e_t_her by _a_in_gup
the
nature arms an_eeommencmg
_osh']_tms w_out so much as a plauof every
_rea_yof sible pretext, or by deliberately and wantonly offending the
p_a_e,
party with whom she has concluded a peace, and offering such
treatment to him or his subjects as is incompatible with the
-- sta:e of peace, and such as he cannot submit to without being
deficient in the duty which he owes to himself.
It is likewise
acting £qntrary to the nature of all treaties of _eace to take
uo arm__-t]-d/dY6r
"the s_aihesubject that ha_-giveff
r_se to"*---_t_-_ar
_v_ic_"_has been brought to a conclusion, or
through resentment of any transaction that had taken place
during the continuance of hostilities.
If she cannot allege at
least some plausible pretext borrowed from a fresh cause_
which may serve to palliate her conduct, she evidently revives
the old war that was extinct, and breaks the treaty of peace.
t _o. To _ _l_
take l]_p a_m_. for a fresh cause is no breach of the
takeup
treaty of _
for though a nat_on has pi'o_e
in
.'-,
peace,
she
has
not
therelbre
prommed
to
submit
to
injuries
U*_$n e_tuse
.
.
.
and wrongs of every kind* rather than procure justme by force
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o_ arms. The rupture proceeds from him who, by his ob- _oo_ r_.
stinate injustice, renders this method necessary.
CHAP.
xv.
But here it is proper to recall to mind what we have more is no breach
than once _bserved,--namely,
t l_t nations acknowJedge no of the treaty
•
common _ud_e
on earth,--that
the_y ca_t--" _t_tt_l_y _o n - of peace.
_n
e_¢h_
without appeal,--and,
finall 5, that they [ 447 ]
_i:6]_ound to act in their quarrels as ]_ each was equally" in
the-__ahi:
On this footing, whether the new cause which
_ives _tl_ to hostilities be just or not, neither he who makes
it a handle for taking up arms, nor he who refuses satisfaction, is repute_] to break the treaty of peace, provided the
cause of complaint on the one hand, and the refusal of satisfaction on the other, have at least some colour of reason, so
as to render the question doubtful. When nations cannot
come to any agreement on questions of this kind, their only
remaining resource is an appeal to the sword. In such case
the war is absolutely a new one, and does not involve any infraction of the existing treaty.
/ And as a nation, in making a peace, does not thereby give _41.A sub.
uv"_e_r right of contracting a_ianccs and assistin_ her friends, sequent alit lS lmewtse no preach o[ the treaty ot peace to form a sub-_n enemym
s_u'_ntalliance
with the enemies of the party with whom she 1,ke,,_eno
_-[dhcTuc]_
sr:ch'_reaty,_to
join them, to espouse their bre_ehof
quarrel, and unite her arms with theirs,_.llal_
_the treaty thotreaty.
¢_pressly prohibits such connections.
At most, she can only
be said to embark in a fresh war in defence of another
people's causec¢
rBut I here suppose these new allies to have some plausible
grounds for taking up arms, and that the nation in question
has just and substantial reasons for supporting them in the
contest.
Otherwise, to unite with them just as they are entering on the war, or when they have already commenced
hostilities, would be evidently seeking a pretext to elude the
treaty of peace, and no better, in tact, thai', an artful and
per_fidious violation of i_.
./It is of great importance to draw a proper distinction be-_ _o. Why
/tween a new war and
of _s
distmet_on
.... the breach of an existing treaty
to be
neacc, because the rights aectmred by such treaty still subsist, - notwithstanding t"
t_e new war : whereas they are annulled by t_e_ua new
_hV i_@'_ui'eof"the treaty on whi_ they were founded. It is ,_ar_nd
breach of
'_i'ue, indeed, that the party who had granted those rights the treaty
does not fail to obstruct the exercise of them during the course
of the war, as far as lies in his power,_and even may, by
the right of arms, wholly deprive his enemy of them, as well
as he may wrest from him his other possessions. :But in that
case he withholds those rights as things taken from the
enemy, who, on a new treaty of peace, may" urge the restitution of them. In negotiations of that kind, there is a material difference between demanding the restitution of what
we were possessed of before the war, and requiring new con2 X
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•ooLrv. cessions a little equality in our successes entities us to in.
_AP. zv. sist on the former, whereas nothing less than a decided superiority can give us a claim to the latter.
It often happens.
when nearly equal success has attended the arms of both parties, that the belligerent powers agree mutually to restore
their conquests, and to replace every thing in its former state.
When this is the case, if the war in which they were engaged was a new one, the former treaties still subsist; but
if those treaties were broken by taking up arms a second
time for the same subject, and an old war was revived, they
remain void ; so that, if the parties wish they should again
take effect, they must expressly specify and confirm them
in their new treaty.
The question before us is highly important in another
view also,--that is, in its relation to other nations who may be
interested in the treaty, inasmuch" as their own affairs require
them to maintain and enforce the observance of it. It is of
the utmost consequence to the guarantees of the treaty, if
there are any,--and also to the a_,
w_o have to d_seover
and ascertain tl_" cases in which they are bound to furnish
assistance.
Finally, he who breaks a solemn treaty is much
more odious than the other, who, after making an ill-grounded
demand, supports it by arms. The former adds perfidy to
injustice: he strikes at the foundation of public tranquillity :
and as he thereby injures all nations, he affords them just
grounds for entering into a confederacy in order to curb and
repress him. Wherefore, as we ought to be cautious of imputing the more odious charge, Grotius justly observes, that,
in a case of doubt, and where the recurrence to arms may be
vindicated by some specious pretext resting on a new ground,
"it is better that we should, in the conduct of him who _al_es
up arms anew, presume simple injustice, unaccompanied by
perfidy, than account him at once guilty both of perfidy and
injustice."*
4z. a_,_ti.1 ,Justifiahlz seM,defence is no breach of the trea_f.j_ace.
_bI_ sore _t is a natural right which we cannot renounce_: ana, m _q:o- da_n¢¢is
raising to live in peace, we only promise not to attack without
n,*
breach
o._the _o_,. cause, and to abstain from injuries and violence. :Ba_ there
ty.
are two modes of defending our persons or our property:
sometimes the violence offered to us will admit of no other
remedy than the exertion of open force ; and under such circumstances, we may lawfully have recourse to it. On other
occasions, we may obtain redress for the damage and injury
by gentler methods ; and to these we ought of course to give
the preference.
Such is the rule of conduct whmh ought to
be observed by two nations that are desirous of maintaining
peace, whenever the subjects of either have happened to break
out into any act of violence. Present force is checked and
556
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repelled
by force.
But, if there is question
of obtaining
reparation
of tile damage done, together with adequate satis
faction for the offence, we must apply to the sovereign of tile
delinquents
: we must not pursue them into his dominions, or
have recourse to arms, unless he has refused to do us justice.

,ooa ,v.
cH_t., xv.

If we have reason to fear that the offenders will escape,--as,
[ 449 "]
for instance, if a band of unknown persons from a neighbouring country have made an irruption
into our territory,--we
are authorized to pursue them with an armed force into their
own country, until they be seized: and their sovereign cannot consider our conduct in any other light than that of just
and lawful self-defence,
provided we commit no hostihties
against innocent persons.j
./
When the principal
c¢ffatracting partv has included his al- _.4_. causes
" lies in the treaty, their cause becomes in this respect in_epa- Oil
of rupturo
_tccoun_;
rable from his; and they are entitled, equally with hm b toot ames.
enjoy all the conditions
essential
to a treaty of peace;
so
that any act, which, if committed against himself, wouht be a
breach of the treaty, is no less a breach of it, if committed
a g_st
a
the allies whom he has caused to be included in his
treaty.-- _" t-be injury be done to a new ally, or to one who
_snbTincluded
in the treaty, it may, indeed, furmsh a new
ground for war, but is no infringement
of tim treaty of peac_/
____.,_2se(he
second
.... wa_h2_
of breaking_ a treaty.......of peace is by doing _ 45 2. The
any thing
contrary
to what the_ particular
nature of the tretitv V treaty
is
•
,_
"
_
....
br_Jken by
requires,
xnus, every nroceaure
that ls inconsistent
with .
the rules of frmn"_lp
__s a Vlolatmn of a treaty of peace tr.._r)t,, ,t_
_'b-een
concluded
under the express
condition
of parttculx."
thenceforward
living in amity and good understanding.
_ To :aattlre.
favour a nation's
enemies,--%to
g_ve harsh treatment
to her/191)
subjects,-_to___
unnecessary
restrictiol}_
on tier commerce,
or g "e another natron a preference
over her without rea,on,_
to refuse assisting
her with provisions, which she is willing
to pay for, and we ourseh'es
c.an well spare,--£"Ep_pA_tect her
factmus or rebellious subjects,-h-to
afford them an asslum,_
_-IVsuch_pr'oceedings
are evidently
l'-_-'_hcSnsistentwith tim laws
of friendship.
To this list, may, according to circumstances,
be also gdded---_-te.l_,fi_b21jJ_l_._of.foxtresses o_.the frontiers of
g>tate,-t_-expressing
distrust
against
her, _-£1ev2fing troops,
/¢_ and refusing to acquaint
her with the motives of such step,
_.(191)
But, in affording
a retreat
to exiles,--in
harbouring subjects who chose to quit their country, without an
intention of injuring it by their departure,
and solely for the
advantage
of their private affairs,--in
charitably
receiving
emigrants
who depart from their country with a view to enjoy liberty of conscience elsewhere,_there
is nothing inconsistent with the character
of a friend.
The private laws of
friendship do not, according to the caprice of our friends, dis.
(191)

And nee, ante, Book ILL c. 3, as to what are juet

causes

of war.--C
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soot _v. pense with our observance of the common duties of humanity )
..__. _v__which, we owe to the rest of our species.
40.3. By .J.atstJ_,_tha peace is hrakem by the violation of any of the
thewolatlonex@ress articles of the treaty.
This third way of breaking it
of
the least susceptible of quibble or evasion.
¢le. any art,- is themo_s-t-¢leci_sive,
Whoever fails in his engagements annuls the contract as far
"--_s___fiT/__-ofi3i_m :-:-t'h_tscannot admit of k ff6u_W." -4z. Whoj_wB-ff{-[i i-s asked whether the violation of a single article of
wotationof the treaty can operate a total rupture of it ? Some writers,*
smgl_,,- here drawing a distinction between the articles that are eonttcle breaks
the whole neeted together (eonnexi) and those that stand detached and
treaty,
separate (diversl), maintain, that, although the treaty be violated in the detached articles, the peace nevertheless stil
[ 450 "[ subsists with respect to the others.
But, to me, the opinion o_
Grotius appears evidently founded on the nature and spirit
of treaties of peace. That great man says that all the articles of one and the same treaty are conditionally included in
each other, as if each of the contracting parties had formally
said, "I will do such or such thing, provided that, on your
part, you do so and so ;"t and he justly adds, that, when it
is designed that the engagement shall not be thereby rendered
ineffectual, this express clause is inserted,_that,
"though
any one of the articles of the treaty may happen to be violated, the others shall subsist in full force."
Such an agreement may unquestionably be made. __may
likewise_b_.
_d
that the violation of one article shall only annul those
correspbnd[ng to it, and which, as it were, constitute the
equivalent to it. _e_,b¢
ao.t expressl_ia_er_ted
in the treaty of peace, the violation of a single artiel__q:_r,rthrows the whole treaty, as we have proved above;in-speaking of treaties in general (Book II. § 202_._f
4s Who-__t is equally nugatory to attempt real/rag a distinction in
ther'a dis- thl's"_nstance between the articles of greater and those of
tinetionmaylesser importance.
Accor'ding to strict justice, the violation
h_r_b_
of the most trifling article dispenses the injured party from
made
between the
the observance of the others, since they are all, as we have
moreand seen above, connected with each other, as so many conditions.
th_less,m- Besides, what a source (f dispute will such a distinction lay
portantaropen!
Who shall determine the importance of the article
titles.
violated ? _ We may, however, assert with truth, that, to be
ever ready to annul a treaty on the slightest cause of complaint, is by no means consonant to the reciprocal duties of
nations, to that mutual charity, that love of peace, which
sl_ould always influence their eonduet._
a9 Pc-/" In order to prevent so serious an "inconvenience, it is pru,,alty andent to agree on a pena'l_V'to be suffered by't'h'_ _party who
r.za _d to the
•
vm'['_atesany of the less lmportan[ artmles: and then, on his
submitting to the penalty, the treaty still subsists in full forcej
• See Wolf.
56S
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n like m_nner, there may, to the violation of each individual ,oo, ,v.
article, be annexed a penalty proportionate to its nnportance, c,xP. _v.
We have treated of this subject in our remarks on truces,lolauor, of
(Book III. § 243), to which we refer the readerf
an artm:e.
'" Studied delays are equivalent to an express denial, and _ 50.stu' differ from it only by the artifice with which he who practises dieddelays.
them seeks to palliate his want of faith : he adds fraud to perfidv. and actually violates the article which he should fulfil.
-_]_ut, if a real impediment stand in the wa3, time must _e _ 51. In_ar_]lowed; for no one is bound to perform impossibilities. And ..... ntabie
for the same re,on, if any insurmountable obstacle should wnpedirender the execution of an article not only impracticable for ment_.
the present, but for ever impossible, no blame is imputable
to him who had engaged for the performance of it ; nor can his
inability furnish tile other party with a handle for annulling [ 451 ]
the treaty : but the latter should accept of an indemnification,
if the case will admit of it, and the indemnification be practicable.
However, if the thing which was to have been performed in pursuance of the article in question be of such a
nature that the treaty evidently appears to have been coneluded with a sole view to that particular thing, and not to
any equivalent,--the
intervening impossibility undoubtedly
cancels the treaty. Thus, a treaty of protection becomes void
"
when the protector is unable to afford the promised protection,
although his inability does not arise from any fault on his
part. In the same manner, also, whatever promises a sovereign may have made on condition that the other party should
procure him the restoration of an important town, he is released from the performance of every thing which he had promised as the purchase of the recovery, if he cannot be put in
possession.
Such is the invariable rule of justice. But rigid
justice is not always to be insisted on :_peaee is so essential
to the welfare of mankind, and nations are so strictly hound
to cultivate it, to procure it, and to re-establish it when interrupted,--that,
whenever any such obstacles impede the execution of a treaty of peace, we ought ingenuously to accede
to every reasonable expedient, and accept of equivalents or
indemnifications, rather than cancel a treaty of peace already,,f
concluded, and again have recourse to arms.
We have already, in an express chapter (Book II. Chap. _s2. I,t_.
4" VI.), examined how and on what occasions the actions of txo_ of th.
subjects may be imputed to the sovereign and the nation. It treatyof
l,
peace by t_be
is by that circumstance we must be guided in determining .ow subleet_
;
ar the proceedings of the subjects may be capable of annuling a treaty of peace. They cannot produce such effect unless so far as they are imp"ut"al_ieto the sovereign,
lie who
is in_ure_'_y t_e subjects of another nation takes satisfaction
foJ the offence, himself, when he meets with the delinquents
in his own territories, or in a free place, as, for instance, on
the open sea; or if it be more agreeable to him, he demandll
_'_
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BOOKIV. justice of their sovereign.
If the offenders are refractory
cH_ _v subjects,
no demand can be"m-acle on tl_eir sovereign;
but
w-'_iSever can seize them, even in a free place, executes summary justice on them himself.
Such is the mode observed
towards pirates:
and, in order to obviate all misunderstandrags, it is generally agreed that the same treatment
be given
to all private individuals who commit acts of hostility without
being able to produce a commission from their sovereign.
53 Or by
The actions of our allies are still less imputable
to us than
ame_.
t_()se of our subjects.
The infractions
of a treaty of peace
allies, even by those w'l_o have been included in it, or who
joined in it as principals,
can therefore produce no rupture
6f it except with regard to themselves,
and do not affect it in
[ 452 ]what
concerns
their ally, who, on his part, religiously
observes his engagements.
With respect to him, the treaty subrests in full force, provided
he do not undertake
to support
the cause of those perfidious allies.
If he furnishes them with
such assistance as he cannot be bound to give them on an occasion of this nature, he espouses their quarrel, and becomes
an accomplice in their breach of faith.
But, if he has an interest in preventing
their ruin, he may interpose,
and, by
obliging them to make every suitable reparation,
save them
fl'om an oppression of which he would himself collaterally
feel
the effects.
It even becomes an act of justice to undertake
their defence against an implacable
enemy, who will not be
con t_ted
with an adequate satisfaction.
54. Rlghtht_._V.mhenthe .treaty of peace is violated by one of the conof the
tractmg
partms, the other has the option of either _e_cTa_ng
offended
the treaty null and void, or allowing it still to subsist : for a
party
co_hTnn
_:act _which confa[ffs rdciprocal
engagements,
cannot be
against
him
v,ho haswD-binding
on him with respect to the party who on his side
lated the
pays no regard to the same contract.
But, if he chooses not
treaty,
to come to a rupture, the treaty remains valid and obligatory.
It would be absurd that he who had been guilty of the violation should pretend that the agreement was annulled by his
own breach of faith: this would, indeed, be an easy way of
shaking
off engagements,
and would reduce all treaties to
empty formalities.
If the injured party be willing to let
the treaty subsist_ he may either pardon the infringement,insist on an indemnification
or adequate
satisfaction,--or
discharge
himself, on his part, from those engagements
corresponding
with the violated article,--those
promises he had
made in consideration
of a thing which has not been performed.
:But, if he determines
on demanding
a just indemnificati,m,
and the party in fault refuses it, then the treaty is necessarily broken, and the injured party has a very just cause for
taking up arms again.
And indeed this is generally the case;
for it seldom happens that the infractor will submit to make
reparation, and thereby acknowledge
himself in fault.
570
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IT is necessar_ that nations should treat and hold inter-_ 55. It
ceursetoge_t-her,
m order to promote their interests,--to
avoid necessary
_h_
6'Xch'_)ther,--and
to adjust and terminate
their dis- that n_tion,
p'_tes.-_nd
as they all lie under the indispensable
obligation t_(_tena_ad
5f giving their consent and concurrence
to whatever eon--duces ........
to the genera_'advantage_and
welfare CPrcllm. § 13)--of
cato togo'6-oct_tfig-the _ea_n_ of_ccommodating
and terminating
their ther.
[fferences (Book II. § 3:23, &c.)--an_as
each has a right to
e_'y_ thing which her preservationre-@ir6_('B6b_
I. § 18)-[- 453 ]
to e_b-fy-'Tl/ing which can promote her perfection witt_out in- "
rmg o-_g_s-(Ib. § _3). as also to the necessary means of ful"[ibr'dut]es,--it
results from the premises, that each namn is at-dnce possessed of the right to treat andcom'municate
"W_h others, and bound by reciprocal
obligation
to consent
to such communication
as far as the situation of her affairs
will permit her.
_Y'Bfit iii_tlons or sovereign
states do not treat together
im-_ 5_. ThO
/mediately
: and their rulers or sovereigns cannot well come do this by
•

the agency

to a personal
conference
in order to treat of their affairs, of pubh¢
Such interviews
would often be impracticable;
and, CXClU-mm_sters"
sire of delays, trouble, expense, and so many other inconveniences, it is rarely, according to the observation
of Philip
de Commines, that any good effect could be expected
from
them.
The only expedient, therefore, which remains for nations and sovereigns, is to communicate
and treat with each
other bffthe agency of procurators
or m-aiiffatorles,--_f
delegates "c_bTrgdd with their commands, and vested with their
_ower.._owers._-a_f6
....
say, pu3_ie ministers.
This term, in its
more extenmve and general sense, denotes any person intrust.e_l._3_he
management
of Joublie affairs, but is more pai_-ticularly ufi/t#r_5_to-_esignate
one w_o acts in such caps,

L

_-'_-esenf
thTre a'_e sever_
orc]ers o_' l_ublic ministers,
/and
in the sequel we shall speak of them ; but whatever difference custom has introduced
between them, the essential
character
is common to them all; I mean that of minister,
and, in some sort, re2rfesentative of a foreign power,--a
person charged with the commands of that power, and delegated
_o__Iii//nage his affairs: and that quality is sufficient for our
present purpose./
._/Every sovereign state then has a r_ght to send and to re- _ a?. _,¢a.y
/ce_ve-p//b_9 _m'nistersi
for they are necessary
instruments,overoisa
571
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_ooKxv. in the management of those affairs which sovereigns have tc
_AP. _. transact with each other, and the channels of that correspond_t_t¢h,._• ence which they have a right to carry on. In thefirst chapter
_ht to se,¢!of this work may be seen who are those sovereigns, and what
and
receivethose
independent states, that are entitled to rank in the great
pubhc
ministers,
society of nations.
Th_ arethe 13owers tat.whelm bel.qngs the
right of embassv.
5s.A, an-/-"_An une-SudI a]_ance, or even a treaty of protection, not
;q,_l _m-/beTng [nco_patlhle with sovereignty (Boo_k I. §§ 5, 6),_such
_r_ty°f a tre---:at_es-_onSt o_"themselves depr(ve a state of the right of
protectmn,sending and receiving public ministers.
If the inferior ally
a(,e_not or t'he-l_ai'iy protected has not expressly renounced the right
takeaway of entertaining connections and treating with other powers,
thi_right, he necessarily retains that of sending ministers to them, and
of receiving their ministers in turn.
The same rule applies
to such vassals and tributaries as are not subjects (Book I.

§_7, s).

_,_9 :mght_._ay more, this right may even belongto princes or commuof the
nities not possessed of sovereign power : for tt_e rights whose
v_,_c_and
constitutes the plenitude of sovereignty, are not
8tares
of tho _assemblage
_ ._.
_r_ _ m(uv_smle: and if, by the constitution of the state, _y'th_
tU_sresp_ct,
concession of the sovereign, or by reservations which the
subjects have made with him, a prince or community remains
l- 454 ] possessed of any one of those rights which usually belong to
the sovereign alone, such prince or community may exercise
it, and avail themselves of it in all its effects and all its natural or necessary consequences, unless they have been formally excepted.
Though the princes and states of the empire
are de.pendent on the emperor and the empire, yet they are
. sovereign in many respects; and as the constitutions of the
empire secure to them the right of treating with foreign
powers and contracting alliances with them, they incontestably have also that of sending and receiving public ministers.
The emperors, indeed, when they felt themselves able to carry
their pretensions very high, have sometimes disputed that right,
or at least attempted to render the exercise of it subject to
the control of their supreme authority,_insisting
that their
permission was necessary to give it a sanction.
But since
the peace of Westphalia, and by means of the imperial capitulations, the princes and states of Germany have been able
to maintain themselves in the possession of that right; and
they have secured to themselves so many other rights, that/
t_empire
is now considered as a republic of sovereigns._ /
60. Citie_ / There are even cities which are and which acknowledge
thathave ¢'themselves to be in a state of subjection, that have neverthe
baauer.
right of theless a right to receive the ministers of foreign powers, and
to send them deputies, since they have a right to treat with
them. This latter circumstance is the main point upon which
the whole question turns: for whosoever has a right to the
end, has a right to the means. It would be absurd to ao572
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knowledge the right of negotiating and treating, and to con- _ooK,v.
test the necessary means of doing it. Those cities of Swit- :_r. ,.
zerland, such as ]Neufchatel and Bienne, which have the right
of banner, have, by natural consequence, a right to treat with
foreign powers, although the cities in _ttcrafimabe _ubje¢t _o
the dominion of a prince :_'EYd'Tlg_h_of banner, or of ,Lrms,
con_-fhal
5_ granting succours of troops,* provided
such grants be not inconsistent with the service of the prince. .
_N'ow,if those cities are entitled to grant troops, they must
necessarily be at liberty to listen to the applications made to
them on the subject by a foreign power, and to treat respecting the conditions.
Hence it follows that they may also
depute an agent to him for that purpose, or receive his ministers. And as they are at the same time vested with the
administration of their own internal police, they have it in
their power to insure respect to such foreign ministers as
come to them. What is here said of the rights of those cities
is confirmed by ancient and constant practice.
However exalted and extraordinary such rights may appear, they will
not be ttiought strange, if it be considered that those very
cities were already possessed of extensive privileges at the
time when their princes were themselves dependent on the
emperors, or on other liege lords who were immediate vassals I- 455 ]
of the empire, rherhe___princes shook off the yoke of vas_and
established th_e_rn_e_~Tff_'s_'o_"_r_et
independence, the considerable cities in their territories made
their own conditions ; and instead of rendering their situation
worse, it was very natural that they should take hold of existing circumstances, in order to secure to themselves a greater
portion of freedom and happiness.
Their sovereigns cannot
now advance any plea in objection to the terms on which those
cities consented to follow their fortunes and to acknowledge
as their only superiors/
ceroys and chief governors of a sovereignty or remote _ sl _,niJ.
//province
have frequently the right of sending and receiving ter_of _ie_public ministers; b.b_utin _that particular_ they act in the r°ys"
name and by the authority of the sovereign whom they represent, an] whose rights they exercise. Tha-t entirely depends
on the will of the master by whom they are delegated.
The
viceroy of Naples, the governors of Milan, and the governorsgeneral of the l_etherlands for Spain, were invested with such
•
of _embassy,.like all the pther rights of sove- _ _2.Minu_
reig.ntx_ i_all
_ resides in the nation as its principal and tersof t_,:
p'_mitive ....su_ec-l_, During an interregnum; the exercise of nation
or of
the regen_
3.]i_b,tright reverts to the nation, or devolves on those whom duringan
the laws have invested with the regency of the state.
They interregmay send ministers in the same manner as the sovereign nu_u"
ts Seo the History

of the Helvetic

Confederacy,

by M. de Watteville.
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rq.v.used to do ; and these ministers possess the same right..
were enjoyed by those of the sovereign.
The republic of Po_t_<._
_,_ _
land sends ambassadors while her throne is vacant : nol would
-_'_¢?'
_ _o
she suffer that they should be treated with less respect and
t'_" _ - - --¢--_- _ consideration than "those who are sent while she has a king.
'¢_.'_
_,,_'_'_'_'_,_.Cromwell effectually maintained the ambassadors of England
/t?'_____'_'_(4L_-_"-Xin
-_
the same rank and res p ectabilit Y which they possessed
under the regal authority.
63. Ofhim : Such beinz the rizhts of nations, a sovereign who attempts
,,he molests.'tohinder another frownsending and re-'_ceivingpublic ministers,
the
exercise
_ _-_ It
another
m
_...,_._l:D.
a_/i.njur_, and offends against the law of nations.
of the right is attacking a natron'in one of her most valuable rights, and
of embassy,disputing her title to that which nature herself gives to every
independent society: it is offering an insult to nations in
general, and tearing asunder the ties by which they are
united./
6_. What But'this is to be understood only of a time of peace : _w.ar
is allowable
It allows us to cut off from an
in
thtsre- introduces other rights.
_pectm am-v.enemy all his resources, and to hinder him from sending miof war.
rosters to solicit assistance.
There are even occas[6ns when
we may refuse a passage to the ministers of neutral nations,
who are going to our enemy. We are under no obligation to
aTl'6wthem an opportunity of perhaps conveying him intelligence of a momentous nature, and concerting with him the
means of giving him assistance, &e. This admits of no doubt,
for instance, in the case of a besieged town. No right can
[ 456 ] authorize the minister of a neutral power, or any other
person whatsoever, to enter the place without the besieger's
consent. But, in order to avoid giving offence to sovereigns,
good reasons must be alleged for refusing to let their ministers pass ; and with such reasons they must rest satisfied, if
they are disposed to remain neuter.
Sometimes even a passage is refused to suspected ministers in critical and dubious
junctures, although there do not exist any open war. _ut
this is a delicate proceeding, which, if not justified by reasons
that are perfectly satisfactory, produces an acrimony that
easily degenerates into an open rupture.
¢5. The ,/As nations are obliged to correspond together, to attend to
mimsterof /the proposals and demands made to them, to keep open a
apower
friendly
Is to free and safe channel of communication for the purpose of
_e roee_a, mutually understanding each other's views and bringing their
disputes to an accommodation, a sovereign cannot, without
very particular reasons, refuse admitting and hearing the
minister of a friendly power, or of one with whom he is at
peace. But in case there be reasons for not admitting him
into the heart of the country, he may notify to him that he
will send proper persons to meet him at an appointed place
on the frontier, there to hear his proposals. It then becomes
the foreign minister's duty to stop at the place assigned: i_
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_s sufficient that he obtains a hearing;

4_*_

that being .he utmost

Boo, ,v.

t he obligation,
has a right ho_e_er,
to expects/
v.
T_+
does not extend so far as to in- _ ,+,AP+
6¢ Ofreclude that of suffering at all times the residence of perpetual ._,dentm,n_niste+r.s.,.Whoare desirous of remaining at tile sovereign's n,_,+r,.
court, although they have no business to transact with him.
It is natural, indeed, and perfectly conformable to the sentiments which nations ought mutually to entertain for each
other, that a friendly reception should be given to those resident ministers, when there is no inconvenience to be apprehended from their stay. But if there exist any substantial
reason to the contrary, the advantage of the state undoubtedly claims a preference; and the foreign sovereign cannot
take it amiss if his minister be requested to withdraw, when
he has fulfilled the object of his commission, or when he has
not any business to transact.
The custom of keeping every
whe_ ministers constantly resident is now so firmly established, that whoever should refuse to conform to it, must
allege very good reasons for his conduct, if he wishes to avoid
giving offence. These reasons may arise from particular conjunctures: but there are also ordinary reasons ever subsisting, and such as relate to the constitution of a government
and the state of a nation.
Republics would often have very
good reasons of the latter kind, to excuse themselves from
continually suffering the residence of foreign ministers, who
corrupt the citizens,--gain
them over to their masters, to the
great detriment of the republic,--and excite and foment parties in the state, &c. And even though no other evil should
arise from their presence than that of inspiring a nation, originally plain, frugal, and virtuous, with a taste for luxury,
the thirst of gain, and the manners of courts,--that
alone
would be more than sufficient to justify the conduct of wise
and provident rulers in dismissing them. The Polish govern- [ 457 ]
ment is not fond of resident ministers ; and indeed their intrigues with the members of the diet have furnished but too
many reasons for keeping them at a distance.
In the war of
1666, a nuncio publicly complained, in the open diet, of the
French ambassador's unnecessarily prolonging his stay in
Poland, and declared that he ought to be considered as a
spy. In 1668, other members of that body moved for a law
to regulate the length of time that an ambassador should be
ullowed to remain in the kingdom.*
/The grea_er the calamities of wa_rare, the more it is incum- _ _?. no,
//bent ca atmoas to preserve means for putting an end to it. the minis]_ence it becomes necessary, that, even in the midst of hosti- ters
of are
an
enemy
lities, they be at liberty to send minist_sto "eacl_ other, for to be_d-tHe_urpose of making overtures of peace, or proposals tend-mltted.
lag _-6-hi_derate the transports of hostile rage. I_is true,
• WlekeforCs Ambasttador, b. i. _ 1.
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_oo_ ,v. indeed, that the minister of an enemy cannot come withou t
CHA_'.
v. permissi°n ; _ccordin__gs1_....
a pass.port,.or_ .safe'c°nduct' is asked__
"fSW_;
either through the mterventwn of some common
frl"_n_ or by one of those messengers who are protected by
the laws of war, and of whom we shall speak in the sequel -3[mean a trumpeter or drummer.
It is true, also, that, .l_r
substantial reason% the safe-conduct may be refused, and admission denied to the minister.
But this liberty, which is
-au-"u_bri_edby the care that every nation is bound to bestow
on her own safety, is no bar to our laying it down as a general maxim, th_t_'e are not tQ refuse admitting an-_-_-_l_
_enemy's
_'_l_aister; that is to say, that war alone, and of
itself, is not a sufficient reason for refusing to hear any proposal coming from an enemy; but that, tt, warrant such refusal, there must exist some reason of a particular nature,
and which rests upon very good grounds, as, for instance,
when an artful and designing enemy has, by his own conduct,
given us just cause to apprehend that his only intention, in
sending his ministers and making proposals, is to disunite the
members of a confederacy, to lull them into security by holding out false appearances of peace, and then to overpower
them by surpris%s"
_s. w_e-/Before
we conclude this chapter, it will be proper to disth_ _,_,_- cuss a celebrated question, which has been often debated. It
t_r, _y be is asked whether foreign nations may receive the ambassareceived
fromor sent dors and other ministers of an usurper, and send their minis°
to an usurp-ters to him .9 In this particular, foreign powers take for their
er,
rule the circumstance of actual possession, if the interest of
their affairs so require: and, indeed, there cannot be a more
certain rule, or one that is more agreeable to the law of nations and the independency of states. As foreigners have
no right to interfere in the domestic concerns of a nation,
they are not obliged to canvass and scrutinize her conduct in
the management of them, in order to determine how far it is
either just or unjust. They may, if they think proper, sup[ 45S ] pose the right to be annexe_l to the possession.
When a nation has expelled her sovereign, other powers, who do not
choose to declare-against her, and to. risk the consequences
of her enmity or open hostility, consider her thenceforward
as a free and sovereign state, without taking on themselves to
determine whether she has acted justly in withdrawing from
her allegiance to the prince by whom she was governed. Cardinal Mazarin received Lockhart, whom Cromwell had sent as
ambassador from the republic of England, and refused to see
either King Charles the Second, or his ministers. If a people,
after having expelled their prince, submit to another_if
they
change the order of succession, and acknowledge a sovereign
to the prejudice of the natural and appointed heir_foreign
powers may, in this instance also, consider what has been
done as lawful: it i_ no quarrel or business of *.heirs. At i
6T6
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the beginning of the last century, Charles, Duke of Suder- Boot_v.
mania, having obtained the crown of Sweden, to the preju-_ _AF. V.
dice of his nephew Sigismumd, king of Poland, was soon
acknowledged by most sovereigns.
Villeroy, mimster of the
French monarch, Henry the Fourth, in his despatches of the
8th of April, 1608, plainly said to the president, Jeannin,
" All these reasons and considerations shall not prevent the
king from treating with Charles, if he finds it to be his in- _
tcrest, and that of his kingdom."
This remark was sensibie
and judicious.
The king of France was neither the judge nor
the guardian of the Swedish nation, that he should, contrary
to the interests of his own kingdom, refuse to acknowledge
the king whom Sweden had chosen, under pretence that a
competitor had termed Charles an usurper.
Had the charge
been even founded in justice, it was an affair which did not
fall under the cognizance of foreigners.
Therefore, when foreign powers have received the ministers of an usurper, and sent theirs to him, the lawful prince,
on recovering the throne, cannot complain of these measures
as an injury, nor justly make them the ground of a war, provided those powers have not proceeded to greater lengths,
nor furnished any assistance against him. But to acknowledge the dethroned prince or his heir, after the state has
solemnly acknowledged the person to whom the sceptre has
been transferred, is an injury done to the latter, and a profession of enmity to the nation that has chosen him. Such a
step, hazarded in favour of James the Second's son, was, by
William the Third and the British nation, alleged as one of
the principal reasons of the war which England soon after
declared against France.
Notwithstanding all the caution,
and all the protestations of Louis the Fourteenth, his acknowledgment of young Stuart, as king of England, Scotland, and
Ireland, under the title of James the Third, was considered
by the English as an injury done both to the king and to the
nation. /
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in acquainted
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o-"
_
ral orders o!
which,, appellation has been rendered by thi_t of ambassa.
ubtie m|
dors.
But, when courts were become more proud, and, at nPist_rs"
the same time, more punctilious in the article of ceremony,
and especially when they had iutroduced the idea of extend73
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•oo_ ,v ing the minister's representation even to that of his master's
ebb,. v,. dignity, it was thought expedient to employ commissioners
of less exalted rank on certain occasions, in order to avoid
trouble, expense, and disputes..,l_guis the Elevent_._o_.F.x_nce
was, perhaps_ the first who set the e-xaample. Thus, several
-bi--d6rsbf_minls'ters_b_ifi_ _e-s'ta-'b_sqa'etl,
_aSFe or less dignity
was annexed to their character, and proportionate honours
were required for them.
70.Repre-/'_very minister, in some measure, represents his master, as
,ent_t_ve/eve
,
ry agent or delegate represents his constituent.
But this
character" representation relates to the affairs of his office : the minister
represents the subject in whom reside the rights which he is
to exercise, preserve, and assert--the rights respecting which
he is to treat in his master's stead.
Although such representation is admitted in a general view, and so far as respects
the essence of affairs, it is with an abstraction of the dignity
of the constituent.
In process of time, however, princes
would have ministers to represent them, not only in their
rights and in the transaction of their affairs, but also in their
dignity, their greatness, and their pre-eminence.
It was, no
_loubt, to those signal occasions of state, those ceremonies for
which ambassadors are sent, as, for instance, marriages, that
this custom owes its origin. :But so exalted a degree of dignity in the minister is attended with considerable inconvenience in conducting business, and, besides occasioning
trouble and embarrassment, is often productive of difficulties
and disputes.
This circumstance has given birth to different
orders of public ministers, and various degrees of representation. ._gAtom has established three principal deg!:ees. _:hat
is,_@ way of pre-en_inenee, called t_'eTresentative
character, ",
is the faculty possessed by the minister, of representing his
---. master even in his very person and dignity.
71. Xm- The representative
character, so termed by way of preLb,Lssadors.
eminence, or in contradistinction to other kinds of represen(1_21
tation, constitutes the minister of the first rank the a_ba_sador. It places him above all other mlnlstefs-w_o are not
invested with the same character, and precludes their entering into competition with the ambassador.
At present there
are _nbassadors ordinary and extraordinary: but this is no
more than an accidental distinction, merely relative to the
subject of their mission. Yet almost everywhere some difference is made in the treatment of these different ambas[ 460 ] sadDrs. That, however, is purely matter of custom.
_. _n.
Envo!]_ are not invested with the representative character,
,,_ys.
'properly so called, or in the first degree. They are ministers
of the second rank, on whom their master was willing to con(192) An amSo_mn/m" may _nnul a
treaty,
see authorities
collected
in
1 Chitty'_ Oommercial
I_w, 46.
In
578

the event of his nation rejecting
a
person sent by the friendly nation u
consul_ he is to assign *,he rea_on_
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'rer a degree of dignity and respectability, which, without Boo,,v.
being on a level with the character of an ambassador, ira- c,_r w.
mediately follows it, and yields the pre-eminence to it alone.
There are also envoys or_ia_'I/and
exlraordinar_j; and it
appears to ])e the intention of princes that the latter should
be held in greater consideration.
Thi__ss
likewise depends on
c3_tom.
The word resident formerly related only to the contlnu-_ 73. m_iance of the minister's stay; and it is frequent, in history, denU.
for ambassadors in ordinary to be designated by the simple
title of residents.
But, since the practice of employing different orders of ministers has been generally established, the
name of residents has been confined to ministers of a third
o-l:cler,to _¢hose character general custom has annexed a lesser
de'gree of respectability.
The resident does not represent the
prince s person in hm dignity, but only m hm afi_lrs, ms
rcpresentataon IS an reahty oi the same nature as that of the
e_voy: wherefore we often term him, as well as the envoy, a
minister of the second order,--thus,
distinguishing only two
classes of public ministers, tile former consisting of ambassadors who are invested with the representative character in
I)re-eminence- the latter comprisin_ all other ministers who do
no_ l?osse'-s°s
t4hat---exalted character_. _is is the most necess'_r_f distinction_ and, indeed, the only essential one. /
Y'-_-£s_y, a custom of still more recent origin has i_'troduced _74.
a new kind of ministers without any particular determination tots.
of character. ' These are called simply ministers, to indicate
that they are invested _ith the general quality of a soverelg'-'_-n'_-"m'anclator_es_
without any particular assign_of
ra__'_an-ff-c-]i-£r'_b-f_l:/" It was likewise the 2unct_iq of ceremony which gave rise to this innovation.
Use had estaand request the appointment of another consul. Id. 55. In his absence a
consul of his natron may demand an
audience with the minister of the
friendly state. (Id. 63,) although a
consul has not the same privileges as
an ambassador in other respects, Id.
70. The children of an ambassador
and of his attendants, though born in
a foreign state, are considered naturalhorn

subjects.

Id. 110,

112.

An

am-

trans. Id. 461-2; The _aroltne, 6 Rob.
Rep. 461 ; The Mad_on. 1 Edw. R 224.
As respects an ambassador o_ ml-Ambassanister m Great Britain, thin is de-dot's pnviclared and enforced by 7 Anne, c 12; lege from
see the decisions thereon, Chitty's Col. arrest.
Stat. 13 ; Novella v. Togwood. 1 Burn.
& Cres. 554, 2 Dowl. & RyL 833, S. C.;
and 13 Price Rep. 805. And a serrant of a foreign minister, though
not

lodging

in

his

house,

is

protected

bassador from a forei_a court, for- by that act. In re Count tin,dang,
merly, could not come into l_ngland Dick• 274. But a plaintiff under such
without

a

license

and

safe-conduct,

Id. 131. He is the proper person to
grant a passport. Id. 492. The ambassador of an enemy at a neutral court
may recover and insist on having re$tored despatches sent by a neutral
vessel, and captured by an enemy ; and
he is peculiarly an object of the protectaon and favour of the law of na-

protection

of

a

foreign

ambassador

has been compelled to give security
for costs before he will be allowed to
proceed. Adderly v. Smith, D_ck, 355.
But that act does not extend to consuls,
who are, therefore, hable to arrest,
Vivear_ v. Be/vhe% _ Maulo & Selwyu,
284.--C.
_79
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_V. blished particular modes of treatment for the ambassador, ehe
ca._v,v_. envoy, and the resident.
Disputes between ministers of _he
several princes often arose on this head, and especially aleut
rank.
In order to avoid all contest on certain occasmns
when there might be room to apprehend it, the expedient was
adopted of sending ministers not invested with any one of me
three known characters.
Hence, they are not subjected to
any settled ceremonial, and can pretend to no particular
treatment.
The minister represents his master in a vague
and indeterm_a_hef,
_cannot
l_e equal to the tar_
_i
consequently _e _ ms-dOs-no clemur in yieTding pr_eminence to the ambassador.
He is entitled to the general
[ 461 ] re_fi._arddue to a confidential person-intrusted
by a sovereign
- _th the_management of his affairs ; _nd he possesses all the
__ht_ essential to the character of a public minister.
Th_
indeterminate quality is such that-Vhe soverelgn may confer 1,
on one of his servants whom he would not choose to inves_
with the character of ambassador ; and, on the other hand, i,
may be accepted by men of rank, who would be unwilling to
undertake the office of resident, and to acquiesce in the treatment _t present allotted to men in that station.
There are
also m_inister_ pleni]potentlar!/, and of much greater distinction
than simple ministers. These also are without any particular
attribution of rank and character, but, by custom, are now
_p.laeed immediately after the ambassador, or on a level with
"x_heenvoff__xtraordinary_. _
---_-_
_ra. co:- ._W'_ave"_ao_-6fi _ br consuls in treating of commerce
suls,agents_(Book
II. § 34). Formerly, agents were a kind of public mideputies,
-oomm_s- nisters: but in the present increase and profusion of titles,
s_on_rs,ao....this is given. .t° persons, simply appointed by princes to trans(19_)
act their pmvate a_alrs, and who not unfrequent]y are subjects'oF_ti_ coiintry where they reside. They are not public
ministers, and consequently not under the protection of the
law of nations.
But a more particular protection is due to
them than to other foreigners or citizens, and likewise some
attention in consideration of the prince whom they serve. _
that l_rince sends an agent with credentials and on public bu_nes_4. the agent thenceforward becomes a publlc minister;
lh"]_s
iltle making no difference m the case. _
iame remark
is als._o _ppli_¢abl¢ to deputies, commissioner sa_a_a_L.oflaer.s
intrusted with the management of pabfic affair_._
7_ Cre._'--_mbng the several characters established by custom, it
a_u_Ja rests with the sovereign to determine with what particular
one he chooses to invest his minister ; and he makes known
the minister's character in the credentials which he _ives him
for the sovereign to whom he sencla.hia_ _e-ff_-t-_a_ls _ai_e-tt_
mstrumen_-W]ilb_h aut]_orxzes and estabhshes the mamster m
his character with the prince to whom they are addressed, t"
(19_) Ante, 147 and 499.
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If ¢hat prince receives the minister, he can receive him only Boo_ J,.
in the quality attributed
to him in his credentials.
They are, CHAP.vx.
as it were, his general letter of attorney,
his mandate patent,
ndatum
manif estum.
e instructlons'_ven
to the minister contain his master's _ _7. Is" seeret man_a_e_ the orders to whmh the mmlster must carefully
trueness.
co--"Sn-YSrm---'_--an_c_
Which llm]t his powers.
Here we might apply
all t_e-ru_es of the law of nature respecting
procurations
and
mandates,
whether
open or secret.
But exclusive of their
being more particularly
applicable
to the subject of treaties,
we may with the less impropriety
dispense with such details
in this work, as the custom has wisely been established,
that
_9._.en_agements
into which a minister
may enter,
shall
have any validity between sovereigns,
unless ratified by his
principal.
/
"We 'have seen above that every sovereign, every commu- _ 7s. Right
• nity, and even every individual, who has a right to treat with ambassa_
of sending
foreign powers, has also that of sending
ambassadors.
(_eeders.
the preceding chapter.)
The question admits of no difficulty,
so far as respects siml_le ministers or mandatories,
considered
in general
as persons intrus-ged with the affairs, and vested [ 462 ]
with the powers, of those who have a right to treat.
Further,
the ministers
of every sovereign
are, without
hesitation,
allowed to enjoy all the rights and prerogatives
belonging
to
ministers
of the second order.
Powerful
monarchs, indeed,
_leny to some petty states the right of sending ambassadors
:
9ut let us see with what reason.
According
to the generally
established
custom, the ambassador
is a public minister, representing
the person and dignity
of a sovereign;
and, as
this representative
character procures him particular honours,
great princes are therefore
unwilling
to admit the ambassador of an inconsiderable
state, from a repugnance
to paying him honours of so distinguished
a kind.
But it is manifest that ever,,, sovereign has an equal right of causing himself
to be repr_sen'ted
in" the first as well as in the secon_d or the
Th_rit_degree:
and the sovereign
dignity is entitled
to distl_a_g_uls_h_ed
respect in the great society of nations.
_Ve have
shown (Book II. Ch. IIL) that the dignity of independent
nations is essentially
the same: that a sovereign
prince, however low he may rank in the scale of power, is as completely
sovereign and independent
as the greatest
monarch, in the
same manner as a dwarf is a man equally
with a giant:
although,
indeed, the political giant makes a more conspicuous figure in the general society than the dwarf, and has, on
that account, a greater portion of respect and more signal
honours paid to him.
It is evident, then, that every prince,
every state, truly possessed of sovereignty,
has a right to
send ambassadors,
and that to contest their right in this in6tanee is doing them a very great injury;
it is, in fact, con-'"
"_sting their sovereign dignity.2 _ 2 And if they have that 581right,
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•ooKn_. their ambassadors cannot be refused those regards and heCHAP.
vl. hours which custom particularly assigns to the representative
of a sovereign// The king of France admits no ambassadors
from the princes of Germany, as refusing to their ministers
the honours annexed to the first degree of representation;
yet he receives ambassadors from the princes of Italy.
The
reason alleged for this conduct is that he considers the latter
to be more perfectly sovereign princes than the former, because, though equally vassals of the emperor and the empire,
they are not equally dependent on the imperial authority.
The emperors, nevertheless, claim the same rights over the
princes of Italy, as over those of Germany.
But France,
seeing that the
• former do not actually constitute a part of
the Germanic body, nor assist at the diets, countenances
their absolute independence, in order as much as possible to
detach them from the empire.
/I shall not here enter into a detail of the honours due and
actually paid to ambassadors: these are matters which altogether depend on institution and custom: I shall only
observe, in general, that the_ are entitled to those civi]ities
a_nd d!stinctions which usage,_and the preva_ing manners of
the time, have pointed out as proper expressions of the re_6t
due to the representative of a svvereign.
And it must
/'be observed here, with regard to things, of institution and
[ 463 ] custom, that, when a practice is so established, as to impart,
according to the usages and manners of the age, a real value
and a settled signification to things which are in their own
-- nature indifferent, the natural and necessary law of nations
requires that we should pay deference _to such institution,
and act, with respect to such things, in the same manner as
-if they really possessed all that v.alue which the opinion of
_..
mankind has annexed to them. For instance, according to
_. the general usage of all Europe, it is the peculiar prerogativo
of an ambassador to wear his hat in presence of the prince to
whom he is sent. This right expresses that he is acknowledged as the representative
of a sovereign: to refuse it,
therefore, to the ambassador of a state which is truly independent, would be doing an injury to that state, and, in some
measure, degrading iJ_The
Switzers, who formerly were
much deeper adepts in the art of war than in the etiquette of
courts, and far from being punctilious on the score of mere
ceremony, have, on some occasions, submitted to be treated
in a manner unbecoming the dignity of their nation.
In
1665, their ambassadors suffered the king of France, and the
nobles of his court, to refuse them those honours which custom has rendered essential to the ambassadors of sovereigns,
and particularly that of being covered before the king at their
audience.*
Some of their number, who knew better what
• In Wicquefort, may be leen a particular account of the whole tmn_
6S2

OF PUBLIC

463

MINISTERS

they owed to the glory of their republic, strongly insisted _n Book,v.
that essential and distinctive honour; but the opinion of the CHAr.
VL
majority prevailed, and at length they all yielded, on being
assured that the ambassadors of their nation had not worn
their hats in presence of Henry the Fourth.
Allowing the
fact to have been true, the argument was not unanswerable.
The Switzers might have replied, that in Ilenry's time their
nation was not yet solemnly acknowledged free and independent of the empire, as it had lately been by the treaty of
_._._'es_l_ha!ia
in 1648. They might have said, that, although
their predecessors had not been duly attentive to support the
dignity of their sovereigns_ that gross error could not m_pose
on their successors any obligation to commit a similar one.
At present, as the nation is more enlightened, and more
attentive to points of that nature, she will not fail to support
her dignity in a more becoming manner. Whatever extraordinary honours may, in other respects, be paid to her
ambassadors, she will not, in future, suffer herself to be so far
blinded by those empty marks of distinction, as to overlook
that peculiar prerogative which custom has rendered essential.
When Louis the Fiheenth visited Alsace, in 1744, the tIelvetic
body declined sending ambassadors to eomphment him accordmg to custom, until informed whether they would be allowed
to wear their hats: and on the refusal of that just demand, [ 464 ]
none were sent. Switzerland may reasonably hope that his
most Christian majesty will no longer insist on a claim which
does not enhance the lustre of his crown, and can only serve
to degrade an ancient and faithful ally.
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JTHE
respect which is due to sovereigns should redound to _so. l_etheir representatives, and especially their ambassadors, as speetdue
representing their master's person in the first degree.
Who- nlsters.
pubhcmlever offends and insults a public minister commits a crime the (l_)
more deserving of severe punishment, as he might thereby
involve his country and his sovereign in very serious difficulties and trouble.
It is just that he should be punished for
his fault, and that the state should, at the expense of the deaction.
That writer
i._ justifiable
i_
expressing
a degree
of
indignation
against the Swiss ambassadors;
but he
ought not to have resulted
the whole
per

(194) See Wlcquefert'e
tot.--.C.

Ambass_iors,

nation
by
coarsely
asserting
that
"they
prefer
money
to
honour."
Ambassador,
book 1. _ 19.
See al_"
18,
(195) A_I

p. 459j n.
5S$
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Boo_ _v. ]inquent, give full satisfaction to the sovereign who has been
c_AP. vn offended in the person of his minister.
If the foreign minister is himself the aggressor, and offends a citizen, the latter
may oppose him without departing from the respect due to
the character which the offender bears, and give him a lesson
which shall both efface the stain of the outrage, and make the
author of it blush for his misconduct.
The person offended
may further prefer a complaint to his own sovereign, who will
demand for him an adequate satisfaction
for the minister's
master.
The great concerns of the state forbid a citizen, on
such occasions, to entertain those thoughts of revenge which
the point of honour might suggest, although they should in
other respects be deemed allowable.
Even according to the
maxims of the world, a gentleman
is not disgraced by an
affront for which it is not in his own power to procure satisfa ctior_:-_.81. Their /The
personssa_see
cred
and
m w.elable ......bih'ty

_ necessity
and right of embassies
being established
Chap. V. of this Book),_,_l_ffect
secar£ty and inviolaof ambassadors,
and..... other ministers,
is a certain con_

LrJd)

sequence of-it:for,i'f"t]_elr
persons be not protectedTrom
_o'lenceof every kind,the rightof embassy becomes precarious,and the successvery uncertain..fl_r.ightto._xe end
inseparablyinvolvesa rightto the necessarymeans. Embas"sins,
then, being of such great Importance in the universal
societyof nations,and so necessaryto their common wellbeing,the personsof ministerscharged with those embassies
are to be held sacredand inviolable
among allnations. (See
"Book IL § 218.) Whoever offersviolenceto an ambassador,
or to any otherpublicminister,
not only injuresthe sovereign
whom that ministerrepresents,but also attacksthe common
[ 465 ] safetyand well-beingof nations:he becomes guiltyof an
atrociouscrime againstmankind in generate/
(196) Ante, p. 459, n.--C,
An
enormous
infraction
of the
law of nations caused the ruin of the
powerful
empire
of Khovarezm,
or
Kakesm,
and opened a door to the
Tartars for the subjugation
of almost
all Asia.
The famous
Gengis-khan,
wishing to establish
a commercml
intercourse between his states and those
of Persia, and the other provinees subjeet to Mohammed
Cotheddin,
sultan
of Khovurezm,
sent to that prince an
ambassador,
accompanied
by a caravan
of merchants.
On the arrival of that
caravan at Otraw, the governor caused
them to be arrested, together with the
ambauador,
and wrote word to the
Sultan
that they were a company of
spies.
Mohammed
thereupon ordered
htm to have the prisoners put to death.
Gengis-khan
demanded satisfaction
of
b84

the sultan for this barbarous massacre;
and, finding him backward
to give iL
he took up arms.
The Conquest of
the whole empire of Khovarezm
soon
followed;
and Mohammed himself, redueed to the condition
of a wretched
fugitive,
died of a broken heart in a
desert island of the Caspian Sea.
Canson, the last sultan of the Maremelucs, hawng put to death the ambassadors
of the
Turkish
emperor,
Selim the First, the injured monarch
took a signal vengeance
for the armcious deed.
He conquered all the dominmns
of Cansen, and, hawng defeared and captured
that prince near
Cairo, he caused
him to be haugo4
at one of the gates of the cYty. M_rigny, Hmtory of the Arabs, eel. LLp.
105, 427.

IMMUNITIES OF AMBASSADORS, ETC.

4_5

/_s_h_s
safety is particularly
due to the minister, from the _ooK ,v.
ore-reign to whom he is sent.
To admit a minister, to ae- CHA,_XVU
knowle_Ige him in such character,
is engaging
to grant him _.s2 Partithe most particular
protection,
and that he shall enjoy all• cuhr
proteetloll
dao
possible
safety.
It is true, indeed, that the sovereign
1s to the.-.
bound to protect every person within his dominions, whether 0_r}
native or foreigner, and to shelter him from violence:
but
this attention
is in a higher degree due to a foreign minister.
An act of violence done to a private person is an ordinary
transgression,
which, according
to circumstances,
the prince
may pardon : but if done to a public minister, it is a crime of
_qffence
agal"--_s-tthe law of nations;
and the power
_,
in such case, does not rest wit_t'l_e prince in
who_e_ominions
the crime has been committed, but with him
w_cll
offended in the person of his representative.
ttowever, if the minister has been insulted biy persons who
t of his character,
the offence is wholly uncone .Jaw of nations_ and falls within the class of
ordinary transgressions/A
company of young rakes, in a
F0-_fi bT_Sw_tz_rIand, having, in the night-time,
insulted the
British mimster's
house, without knowing who lived in it, the
magistracy
sent a message to the minister to know what satisfactmn he required.
He prudently
answered, that it was the
magistrates'
concern to provide for the public safety by such
means as they thought best ; but that, as to his own part, he
required
nothing, not thinking
himself affronted
by persons
who could ]gave had no design against
him, as not knowing
his house.,/Another
particular
circumstance,
in the protection due to foreign ministers, is this :--according
to the destructive maxims introduced
by a false uoint of honour, a sovereign is under a necessity of showing "indulgence to a person
wearing a sword, who instantly revenges
an affront done to
him by a private individual : but violent proceedings
against
a public minister
can never be allowed or excused, unless [ 466
where the latter has himself been the aggressor,
and, by using
violence in the first instance, has reduced his opponent to the

]

n_qessity of self-defence.
_"
Tho_ug h the minister'(character
is not displayed in its full t s3. wh_n
and does hot th-hs in,tire him the enjoyment
of all his it eomright, tj_ he is acknq_ledgeod .and admitted by the soycreign, ,_e,_es.
to whom he delivers his credentials,--y.et,_
on his entering the
_-b_i_ch
- he is sent, and making]_[inse]fknown,
he__.j_is
_rotection
of the law of nations; otherwise, it would
not be safe for him to come[_ Unfi]-he-h-as
had his audience
of the prince, he is, on his own word, to be considered as a
minister;
and besides, exclusive of the notice of his mission,
(197) See also the ease of the arrest 12. See reelial m act, and 1 Bla. Com.
of tho BussJa_ ambassador, which oc- 250, and ante_459, noto.--C.
'_umaod the pa_smg of the 7 Anne, _.
_4
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_V. usually given by letter, the minister has, in case of doubt, his
cH_P.w_. passports to produce, which will sufficiently certify his character.
s_. W_at /tJ_hese passports sometimes become necessary to him in the
_ountries
through which he passes on his wRy to the l_lace of
.........
•
"tils _]estmatlon ; and. in case of need_ he shows th_D._ 9_d r
through tO obtain the _pri_
to which he is enUtled. It is true.
whmhthey indeed, tha't-_.]a_fl_d
alone to whom the minister is sent, is
pass.
under any obligation, or particular engagement to insure him
the enjoyment of all the rights annexed to his character.
Yet
the others through whose dominions he passes are not to deny
him those regarus to which the minister of a sovereign is entitled, and v_hieh nations reciprocally owe to each other. In
_ticular
they are hound to afford him perfect security.
To
_insult him would be injuring his master, and the whole nation
to which he belongs: to arrest him, and offer him violence,
would be infi-inging the right of embassy, which belongs to
all sovereigns (§§ 57_63).
The French monarch, Francis
the First, had therefore very good reason to complain of the
murder of his ambassadors, Rincon and Fregose, as an atrocious violation of public faith and the law of nations.
Those
two ministers, the one destined for Constantinople, the other
for Venice, having embarked on the Po, were stopped and
murdered; and, according to all appearances, the deed had
been perpetrated by order of the governor.of Milan.*
The
emperor Charles the Fifth, having taken no pains to discover
the persons concerned in the murder, authorized a belief that
he had himself ordered it, or at least that he tacitly approved
of the act after its commission. And, as he did not give any
suitable satisfaction for it, Francis had a very just cause for
declaring war against him, and even calling for the assistance
of all other nations: for an affair of this nature is not a private dispute, a doubtful question, in which each party pretends to have justice on his side: it is a quarrel which involves the concern of all nations, since they are all equally
interested in maintaining the sacred inviolability of that
right, and of those means which enable them to hold corn[ 467 ] munication with each other, and to treat of their affairs.._
.g.p innocent pass_age, and even perfect security are due to a
i)rivate'_naliciduaT, much more ar_ the-.vdue to-t]a-e'm[n_st'er
of a sovereign, who is going to execute his master s oraers,
find'who travels on the affairs of a nat_bh. -I say_'an'innocent passage ;" for the minister's journey is justly suspected, if a, sovereign has reason to apprehend that he will
make an improper use of the liberty granted him of entering
his territories, by plotting against his interests while in tho
country, or that he is going to convey intelligence to his enerotes, or to stir up others against him. We have already
;s dueto
them
in

• Memoires de Martin du Bolhy,
686

liv.ix.
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said (§ 64) that he may in such case refuse him a passage : _oo_ zv.
bus tie is not to maltreat
him, nor suffer any violence to be CHA_.Vm
ofl_'red to his person,
if he has not reason sufficient for denying him a passage, he may take precautions
against tile
abuse whmh the minister
might make of i_
These maxims
the Spaniards
fbund estabhshed
in Mexico and the neighbourmg
provinces.
In those countries,
ambassadors
were
respected
throughout
their whole journey:
but they could
not deviate
from the high road without
forfeiting
their
rights'*--a
prudent
and judmious
reservation,
introduced
as a guard against
the admission
of spies under the name
_,f ambassadors.
Thus, while the negotiations
for peace
_ere carried on at the famous congress of Westphalia,
amid
the dangers of war and the din of arms, the several couriers
sent or i ecelved by the plenipotentiaries
had each his particular route designated;
and, out of the prescribed
tract, his
passport
could aflbrd him no protecuon.t
_/f_ hat we have here observed
relatc_to
nations that are_ ss. Ara.
"at peace with each other.
On the breaking out of a war, we bassadors
cease to be under any obligation of leaving the enemy in• the. going
to at
enemy's
free enjoyment of his rights:
on the contrary,
we are ju_tl-couutry.
fiable in depriving him oi them, for the purpose of weakening
him, and leducmg
him to accept of equitable
conditions.
His people may also be attacked
and seized wherever we
have a right to commit acts of hostihty.
_ot ChiVy,there_0rc,_n_ag we justly refuse a passage to the ministers whom
our enemy sends to other sovereigns;
_._may
even arrest
ili'e_m if they attempt to pass privately,
and _lthout permissTon: through .lolaces belonging to our jurisdiction.,/'Of
such
p'roceedmg
the last war ]_ur_nishes a signa]in_tance.
A
]_'reneh ambassador, on his route to _Berhn, touched, throu_h
"teh-C_h_lsruderme of hls guides, at a village within the electorate of Hanover, whose sovereign, the king of England, was
at war with ]_'rance.
The mimster was there arrested
and
afterwards
sent over to England.
As his Britanmc
majesty had in that instance
only exerted the rights of war,
neither the court of France nor that of Prussia complained
orris
conduct.
/fl'he
reasons which render embassies
necessary,
and am-_ s6. Era.
1/" _ba-ss_a(torssacred .all4 inviolable, are not less cogent in time basquesbeof war, _than in profound
peace.
_'0n the contrary,
the ne- tweea eaed-_-_sityand indispensable
duty of preserving
some resource
by which the minds of the belligerent parties may be brought [ 468 ]
to a mutual understanding,
and peace be restored, is a fresh
reason why the persons of ministers, as instruments
in the
prehminary
conferences
and final reconciliation,
should be
•.til: more sacred

and mviolable.///.Nomen
legati, says Cicero,
/
$ Solis'shistory of the Conquestof Mextco. _ 17.
Wlcquefort'sAmbassador,bookL _ 1.
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_ooKiv. _jusmodl esse debet, quod, non modo, inter soeiorum jura, sefi
caAP.vn etiam inter hostium tela, ineolume versetur.*
Accordingly,
one of the most sacred laws of war is that which insures perfect security to persons who bring messages or proposals
from the enemy. It is true, indeed, that the ambassador of
an enemy must not approach without permission:
and as
there does not always exist a convenient opportunity of obtaining such permission through the medium of neutral persons, the defect has been supplied by the establishment of
certain privileged messengers for carrying proposals from
enemy to enemy, in perfect safety .......
sz. HeThe privileged messengers I allude t'o are heralds, trumralds,trum-peters, and drummers, who, from the moment they make
peters,and themcelves known, and as long as they confine themselves
_ammers.
within the terms of their commission, are, by the laws of war
and those of nations, considered as sacred and inviolabl_
,._s reguIation ]sabsoTff_ly _6ess'ary ; "fo_6_i_h_ve of-the
duty _ncumbehf on us td'r_serv6 thc°iiieans of restoring peace
(as above mentioned), there occur, even during the course of
the war, a thousand occasions, when the common safety and
advantage of both parties require that they should be able
to send messages and proposals to each other. The institution of heralds succeeded that of the Roman feeiales: at
present, however, they are seldom employed: drummers or
trumpeters are sent, and after them, according to the exigence of the occasion, ministers, or officers furnished _'ith
powers. Those drummers and trumpeters are held sacred
and inviolable; but they are to make themselves known
by the marks peculiar to them.(198_Mauriee,
prince of
Orange, highly resented the conduct of the garrison of
Ysendick, who had fired at his trumpeter :t on which occasion the prince observed that no punishment can be too
severe for those who violate the law of nations.
Other instances may be seen in Wiequefort, and particularly the reparation which the duke of Savoy, as general of Charles the
Filth's army, caused to be made to a French trumpeter, who
had been dismounted
and despoiled by some German
soldiers.t
ss. _i- _'In
the wars of the :Netherlands the duke of Alva hang.ed
Up a trumpeter belonging to the prince of Orange, saying
trumpeters,that he was not obliged to allow safety to a trumpeter sent
&c.,to be him by the chief of the rebels._f On this, as on many other
respected,
even m a
occasions, that sanguinary general was undoubtedly guilty
,,,il ,_r. of a flagrant violation of the laws of war, which, as we have
[ 469 ] proved above (Book III. Chap. XVIII.), ought to be observed even in civil wars: for, unless both parties can with
perfect safety interchange messages, and reciprocally send
rosters,

* In Verrem, el'at. L
(198) Pat see zl_sop's Fables.---C.
J" Wicquefart, book " _ 3.
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coafi(]ential
persons to each other, how can they, on those
Boo[ it.
unfortunate
occasions,
ever come to talk of peace .9 What exam., vll.
channel
remain_ open for negotiating
a salutary
accommodation?
The same duke of Alva, in the war which the
Spaniards
afterwards
made on the Portuguese,
whom they
also termed
rebels, caused the governor
of Cascais to be
hanged for having given orders to fire on a trumpeter
sent to
demand a surrender
of the town.*
In a civil war, or when
a prince
takes up arms for the purpose of subduing a body
of people who think themselves absolved from their allegiance
J
to him, an attempt to compel the enemies to respect the laws
of war, while he himself does not observe them on his own
part_ is in fact equal to a determined
resolution of carrying
those wars to the extreme
of cruelty, and converting them
into a scene of inordinate
and endless murder, by the tong
series of mutual retaliations
which will naturally
ensue.

'¢

. ut, as a prince, when influenced
by substantial
reasons, t s9 Somerefuse to admit and listen to ambassadors,
in like man- umosthey
near" tl_e__eneral
of an army, or any other commander,
is not _Y Le realways_ ov.llge,_d_to
,ermlt--. the -- annroacn
...... (Lv,j
...... .x
x'._
_ of _ a trumneter
.
r
_or tance.
drummer_ and to give him a hearing,
if, for instance, the
governor of a besieged town is apprehensive
that a summons
to surrender
may intimidate
the garrison,
and excite premature ideas of capitulation,
he undoubtedly
may, on seeing
the trumpeter advance, send him orders to retire, informing
him that if he comes a second time on the same errand and
without permission, he shall be fired upon.
This conduct is
no violatmn of the laws of war : but such a mode of proceeding ought not to be adopted without very cogent reasons,
because, by irritating
the besiegers, it exposes the garrison
to be treated
by them with the extreme
of rigour, untempered with mercy or moderation.
To refuse to hear a trumpeter's
message without
alleging
a substantial
reason
for
the refusal, is equivalent
to a declaration
that the party is
d_ermined
to presevere in irreconcilable
hostility_/
//
Whether we admit or refuse to hear a herald" or a trum- _ 90. E_er_
" peter, we ought carefully to avoid every thing which might thing which
wear the appearance
of an insult offered to him.
:Not onlyh_' the apdoes the law of nations claim that respect,
but.prudence
pearau_° of
moreover recommends
such caution and delicacy//In
1744, lnsultthem
mustt°
the Bailly de Givry sent a trumpeter,
with an o_cer, to sum-b ..... d_d.
mou the redoubt of Pierrelonge
in Piedmont.
The Savoyard
[ 470 ]
officer who commanded
in the redoubt, a brave man, but of
a blunt and fiery disposition,
feeling his indignation
reused
by a summons to surrender
a post which he deemed tenable
and secure, returned
an insulting answer to the French general.
The officer to whom the answer was given, judiciously
• Wicquefort,booki.
2I b.; 4 Inst. 155; 2 Inst. 57 ; 1 Chit(199)See also Calvin's¢aae,7 Coke, ty's Com.L, 131.--C.
2Z
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_oo_ Tv. took advantage of the circumstance, and delivered it to the
c.&,. vH Bailly de Givry in the hearing of the French troops. It set
them in a flame; and their native valour being stimulated
by the eager desire of avenging an affront, their impetuosity
was irresistible: though the attack was attended with considerable carnage, the losses they sustained only added fresh
fuel to their courage, till at length they carried the redoubt:
and thus the imprudent commandant was accessary to his own
death, the slaughter of his men, and the loss of his post.
_.91.ry_na
The prince, the general of the army, and every cornto whom ma"_der-in-chief witMn his clevartment, have alone the rizht
_evm_y o'5T sending a trumpeter or 8rummer ; and, on the ot_er
-hahd, it is only to the commander-in-chief that they can send
_'uch messengers.
_Should a gener/_], hes[eglng a town, attempt to send a trumpeter to any subaltern, to the magistracy, or the townsmen, the governor might justly treat that
trumpeter as a spy.._he
French monarch, Francis the
First, while engaged _ in war with Charles the Fifth, sent a
trumpeter to the diet of the empire, then assembled at Spires.
The trumpeter was seized by order of the emperor, who
threatened to hang him, because he was not sent to him.*
But he did not dare to put his threat in execution; for,
loudly as he complained on the subject, he was nevertheless
convinced, in his own mind, that the diet had a right, even
without his consent, to listen to the proposals brought by a
trumpeter.
On the other hand, a drummer or trumpeter
from a subaltern is seldom received, unless for some particular object depending on the present authority of that subaltern acting in his function.
At the siege of Rynberg in
1598, a colonel of a Spanish regiment having taken upon
him to summon the town, the governor sent the drummer
orders to withdraw, informing him at the same time, that, if
any other drummer or trumpeter had the audacity to come
on the same errand from a subaltern, he would cause the
messenger to be hanged.'{"
92 I=d_ _T-_nyiolability
of a public minister, or the protection to
ve_a¢_e¢of_vhich he has a more sacred and particular claim than any
_:?'g_._'Z'other person, whether native or foreigner, is not the only
C_oo)
.privilege he enjoys: the universal practice of nations allows
him, moreover, an entire independence on the jurisdiction
and authority olF't'he state in which he resides.
Some au_brs + maintain that this independence is merely a matter
of institution between different states, and will have it refer
red to the arbitrarv law of nations_ which owes its or_in to
mannerT, cust-oms, or particular conventions: "ih-a Word, they
d-dfiy it to be grounded on the natural law of nations.
It is
true, indeed, that the law of nature gives men a right to
Wmquefort, ubi supra.
(200) See ante, pp. 459, 464.
590

_f Idem, ibid.
:_ See Wolf. Jut

Gent. _ 1059.
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punish those who injure them" consequently, it empowers _oo_ ,v.
sovereigns to punish any foreigner who disturbs the _ublic "<"AP"v_z.
tranquillity, who offends them, or maltreats their subjects :it authorizes them to compel such foreigner to conform to
the laws, and to behave properly towards the citizens. But
it is no less true, that the natural law at the same time im- [ 471 1
poses on all sovereigus the obligation of consenting to those
things, without which it would be impossible for nations to
cultivate the society that nature has established among them,
to keep up a mutual correspondence, to treat of their affairs,
or to adjust their differences. :Now, ambassadors, and other
public ministers, are necessary instruments for the maintenance of that general society, of that mutual correspondence between nations.
:But their ministry cannot effect the
intended purpose, unless it be invested with all the prerogatives which are capable of insuring its legitimate success, and
of enabling the minister freely and faithfully to discharge
his duty in perfect security. _'h_e law of nations, therefore,
while it obliges us to grant admission to foreign ministers,
floes also evidently oblige us to receive those ministers in
-_-ul-[Tossession of all the rights which necessarily attach to
their character--all
the privileges requisite for the due perrefinance of their functions.
It is easy to conceive that
_ce
must be one of those privileges; since, without
_ecu-_t-i_which
is so necessary to a pubhc minister,
would be enjoyed on a very precarious footing.
He might
be molested, persecuted, maltreated, under a thousand pretences.
A minister is often charged with commissions that
are disagreeable to the prince to whom he is sent. If that
pl_nce has any power over him, and especially a sovereign
a_t'hority, how is it to be expected that the mimster can execute his master's orders with due fidelity, firmness, and freedom of mind?
It is a matter of no small importance that
he have no snares to apprehend--that
he be not liable to be
diverted from his functions by any chicanery_at
he have
nothing to hope, nothing to fear, from the sovereigr, to whom
he is sent. In order, therefore, to the success of his ministry, he must be independent of the sovereign authority and
_::d-_.
_
of the jurisdiction of the country, both in civil and criminal
-- " :°
niatters. To this may be added, that the nobility and other
]bersbns of eminence would be averse to undertaking an embassy, if such commission were to subject them to a foreign
authority--not
unfrequently in countries where they have
little friendship to expect for their own nation, and where
_hcy. must support disagreeable claims, and enter into discussmns naturally productive of acrimony. Inn word, if an
ambassador may be indicted for ordinary off_-es, be crl. minally prosecuted, taken into custody, punished_if
he may
.. be sued in civil cases--the consequence will often be, that he
•_-ill neither possess the power, the leisure, nor the freedom
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nOOKI_. of mind which his master's affairs require. And how shal,
chAP.vm he be able to support the dignity of representation in such a
state of subjection ? On the whole, therefore, it is impossible
to conceive that the prince who sends an ambassador, or _ny
other minister, can have any intention of subjecting him to
the authority of a foreign power: and this consideration furnishes an additional argument which completely establishes
[ 472 ] the independency of a public minister.
If it cannot be rea_sonably presumed that his sovereign means)o subject hini-'_o
the authority of the prince to whom he is sent, the latter, in
receiving the minister, cbnsents to adinlt him on the footing
of • independency:
and
there
between the two •
.
_.
o thus
°
• exists
l_rmces a tacit convention, which gives a new force to the
--'-Th-e-"dsta_lTs_aed practice is perfectly conformable to the
principles here laid down. All sovereigns claim a perfect i_.
dependency for their ambassadors and ministers. ,Xf it be
true that"there was a k_]n-gof _rl_a_n,-wtio frSm _¢_desire of
arrogating to himself a jurisdiction over the foreign ministers
resident at his court, wrote to all the Christian princes, informing them that if his ambassadors should commit any
crime in the places of their respective residence, it was his
pleasure that they shoul_l forfeit all their privileges, and be
tried aocording to the laws of the country,* one solitary instance is of no weight in an affair of this nature ; nor have
his successors on the Spanish throne adopted a similar mode
of j_hinking.
03. no_ /This
independency of the foreign minister is not to be
the foreign
• /_onverted into licentiousness : j_does not excuse him from
minister
,_
h_h_.,is" _.r,1_.
"
"
_'
....
toms
anu" laws
" _- of tne
;" country
-_ m
" all
" ms
""
........
ext_nal actiqns, so_f_r_m_--theYy_are_nn¢onnectei_ _ithl_l_e
o_j__o£
hJ_ mission and character :---_e is independent ;
_tl_t he has not a right to do whatever he pleases." "Thrum,
for instance, if there exist a general prohibition against passing in a carriage near a powder-magazine, or over a bridge_
against walking round, and examining the fortifications of a
town, &c._the ambassador is bound to respect such prohibitions.t
Should he forget his duty---should he grow insolent,
The fact is advanced
by Antony
de Vera, in his "Idea
of a Perfect
Ambassador :" but
Wiequofort
suspeers the authentmity
of the anecdote,
_not
having, as he says, met with it
in any other writer.
Ambassad. book L
29.
t" The king of :_ngland having reeeived
information
that
the French
and Spamsh
ambassadors
had sererally
collected
considerable
numbers
of armed men, tbr the purpose of supporting, on a solemn
oecasion, their
692

respective claims to precedency,
made
a general request
to all the foreign
ministers
not to send their cavriago_
to attend the public entry of the Venctiun ambassador.
The count d'Estrades, at that time minister from the
court of France, having complied with
his majesty'_ desire,--Louis
XIV. testtfied his dissatisfaetian
at the defefence p_id by the count to the Bntash
monarch's
message,
"which
was no
more than a simple request
not
send enrriages:--whereas,
even if he
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and be guilty of lrregularitles and crimesmthere are, accord- ,oo_ xv.
ing to the nature and importance of his offences, various/H,P. ,1_1_.
modes of repressing him : and these we shall speak of, after
we have said a few words concerning the line of conduct to
be pursued by a public minister in the place of his residence.
He must not avail himself of his iadcpendency for the pur- [ 473 ]
_s6 of violating the laws and customs; he _hould rather
punctually conform to them, as far as they may coI_cern tum_
although the magistrate has no compulsive power over him ;
and he is especially bound to a religious observance of the
ruleso-o-o-o-_]ustice
towards all who have any dealings with him.
"_ to _:hat concerns the prince to whom he is sent, the ambassador should remember that his ministry is a ministry of
peace, and that it is on that footing only he is received.
This reason forbids his engaging in any evil machinations :
let him serve his master without injuring the prince who receives him. It is a base treachery to take advantage of the
T_'[o_a-_{ffty of the ambassadorial character, for the purpose
of plotting in security the ruin of those who respect that
character--of
laying snares for them--of clandestinely injuring them--of embroihng and ruining their affairs. What
would be infamous and abominable in a private guest, shall
that be allowable and becoming in the representative of a
sov/;ereign?
/
Here _N_sesan interesting question. It is but too common
_" for ambassadors to tamper wnh the fidelity of the ministere
of the court to which they are sent, and of the secretaries
and other persons employed in the public offices. What
ideas are we to entertain of this practice?
To corrupt a
person_to
seduce him_to engage him by the powerful allurement of gold to betray his prince and violate his duty,
is, according to all the established principles of morality,
undoubtedly a wicked action.
How comes it then that so
little scruple is made of it in public affairs ? A wise and
virtuous politician* sufficiently gives us to understand that
he absolutely condemns that scandalous resource." but, fearful of provoking the whole tribe of politicians to assail him
at once, like a nest of hornets, he proceeds no further than
barely advising them not to practise such manoeuvres except
when every other resource fails. As to me, whose pen is
employed in developing the sacred and immutable principles
t
had issued an express order (as being
at libertyto givewhat ordershe pleases
in hls own kingdom,)you should have
rephed tnat you recelveno commands
but from me" and if_after tbat_he
had attempted to use violence,the
part whmh remained for you to act_
was that of wlthdrawmg
from hls
eourt."--Ithink the French monarch
sntertamed erroneous ideas on the
75
2z

subject; since every sovereign must
surelyhave a right to prohibltall foreign mmlsters doing any thing in his
dommmns which may tend to produce
dlsorder,and which, moreover, is not
necessaryto the exerciseof their nnmsterialfunctions.
e Mons. Pequet, Diseours sur l'Art
de Negoeler,p. 91.
$
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_,,o_ rv. of justice, I must, in duty to the moral worM, openly aver
cHAP.vn. that the mode of corruption is direct|y repugnant to a]] the
T_-o_l_a_ur_:
1_ _g_mpossible to conceive an act _r _ more
t_t_6us
nature, or more glaringly militant against the reciprocal duties of men. than that of inducing any one to do
evil. The corruptor is undoubtedly guilty of a crime against
the wretch whom he seduces; and as to the sovereign whose
secrets are thus treacherously explored, is it not both an
offence and an injury committed against him, to abuse the
friendly reception given at his court, and to take advantage
of it for the purpose of corrupting the fidelity of his servants _
He has a right to banish the corruptor from his dominions,
and to demand justice of his employer.
_f.A_ver bribery be excusabl% it is when ithappens
to be
the only possible mode b_r which we can comp]etely discover
474 ] _(d defeat a heinous plob co, able of ruining, or materially
e-_a_er]n_
the state in whose service we are emploved.
"_n the_cond_uc_
who betrays such a secret, there m_ay,
according to circumstances, be no criminality.
The great
and lawful advantage accruing from the action which we
induce him to perform, together with the urgent necessity of
having recourse to it, may dispense with our paying too scrupulous an attention to the questionable complexion of the
deed on his part.
To gain him over is no more than an act
of simple and justifiable self-defence.
It every day happens,
that, in order to foil the machinations of wicked men, we
find ourselves under a necessity of turning to our account
the vicious dispositions of men of similar stamp.j/On
this
footing it was that Henry the Fourth said to the Spanish
minister, that "it is justifiable conduct in an ambassador to
have recourse to bribery for the purpose of detecting the
intrigues that are carried on against his sovereign's interest ;"*
adding, that the affair of Marseilles, that of Metz, and several others, sufficiently showed that he had good reason for
endeavouring to penetrate the schemes which his enemies were
plotting at Brussels against the tranquillity of his kingdom.
That great prince, it is to be presumed, did not consider
bribery and seduction as on all occasions excusable in a foreign
minister, since he himself gave orders for the arrest of Bruneau, the Spanish ambassador's secretary, who had tampered
with Mairargues for the clandestine surrender of Marseilles
to the Spaniards,_
_.n
barely taking advantage of the offers made to us by a
//_raitor,
whom we have not seduced, our conduct is less in.* consistent with justice and honour. But the examples of the
Romans, which we have already quoted (Book III. §§ 155,
181), and in which there was question of declared enemies,
t Seo Sully's Memoirs, and the French historiana
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--lhose examples, I say. sut_clently show that true greatness
,ooK ,,.
of soul disdains even that resource, lest the adopuon of it CRA,.VU.
should hold out an encouragement to infamous treachery.
A
prince or a minister, whose ideas of honour are not inferior
to those of the ancient Romans above noticed, will never
stoop to embrace the proposals of a traitor, except when compelled by some dire, uncontrollable necessity: and even then
be will regret the degrading circumstance of owing his preservation to so unworthy an expedient•
But I do not here mean to condemn an ambassador for
_mploying civilities and polite attentions, and even presents
and promises(with a view to gain friends for his sovereign.
To conciliate men's affections and good-will is not seducing
them, or impelling them to the perpetration
of criminal
deeds : and, as to those new friends, it is their business to
_"_
keep a strict watch over their own hearts, lest their attach,f
ment to a foreign prince should ever warp them from the
_fidelity which they owe to their lawful sovereign. _475
]
_:_tl_
/Should an ambassador forget the duties of his station-- _04. How
should he render himself disagreeable and dangerous---should _.... y
he form cabals and schemes prejudicial to the peace of the l_u_shea•
,f_ ,
citizens, or to the state or prince to whom he is sent--there
/ z_ are various modes of punishing him, proportionate to the
nature and degree of his offence. If he maltreats the sub-1, fororcU- / ,-'
/¢
• 3eets of the state--if he commits any acts of injustice or _a_yt_ns-],
/ vmlenee against them--the injured subjects are not to seek g_,_o_j._
/
redress from the ordinary magistrates, since the ambassador
is wholly independent of their jurisdiction : and, for the same
reason, those magistrates cannot proceed directly against
him. On such occasions, therefore, the plaintiffs are to make 1
_application to their sovereign, who demands justice from the j
ambassador's master, and, in case of a refusal, may order t]_
insolent minister to quit his dominions.
Should a foreign minister offend the prince himself-- _05. _. for
should he fail in the respect which he owes him, or, by his faultscornintrigues, embroil the state and the court--the
offended m_ttea
against
the
prince, _from a wish to keep measures with the offender's pn_ce.
sovereign, sometimes contents himself with slmolv requiring
t_ut t_e minister be recalled; or if the transgressmn lie of a
morrrrrrrrrre._rlollg
nature_lle forb_ds h_s alopearanee at court m the
interval while his master s answer is expecte'_[ ; and, m cases
of a heinous complexion, he even proceeds so far as to/xRel
m ills term'_6_es. _.......
sOi,6_
has an unquestionable right to proceed in _9e Right
this manner; for, being master in his own dominions, no of ordering
foreigner can
stay at
his court,
or in his. territories, without
awaya=
,.
. •
__ --,
_, ambassador
ms • permmmon.
2tnd thougn sovere]_ns
are generauy whois gu il.
_
obhged to hsten to the overtures of forelgn powers, and to ty, orju_y
admit their ministers, this obligation entirely ceases with re-suspect¢4.
gard to a minister, who, being himself defia:,_.t it, *.he duties
b96
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_oo_ r_-. attached to fins station, becomes dangerous to, or justly sus
CRAP._'m pected by the sovereign, to whom he can come in no ether
character than that of a minister of peace. Can a prince be
obliged to suffer that a secret enemy, who is raising disturbances in the state and plotting its ruin, shall remain in
his dominions and appear at his courtflf Ridiculous was the
answer of Philip the Second to quee_ Elizabeth, on her request that he would recall his ambassador, who was carrying
on dangerous plots against her. The Spanish monarch refused to recall him, saying, that "the condition of princes
would be very wretched indeed, if they were obliged to recall
a minister whenever his conduct did not suit the humour or
the interest of those with whom he was negotiating."*
Much
more wretched would be the condition of princes, if they
were bound to suffer in their states, and at their court, a mi..
nister who was disagreeable or justly suspected, an incendiary,
an enemy disguised under the character of an ambassador,
who should avail himself of his inviolability for the purpose
of boldly plotting schemes of a pernicious tendency.
The
queen, justly offended at Philip's refusal, put a guard on the
[ 476 ] an_ass.ador.t.
97. mght /_ut lS a prince on every occasion bound to confine his reofropressmg_entment
tO the simple expulsion of an ambassador, however
himby
J_reat the enormities of which the latter may have been _uiltv ?
f.rce, if he c_
.
. .
.
.
v
c
boh_es _ Such is the doctrine maintained by some authors, who ground
oaemy, their opinion on the absolute independency of a public minister. I own he is independent of the jurisdiction of the country : and I have already said, that, onthis account, the common magistrate cannot proceed against him. I further admit,
that, in all cases of ordinary transgression, all instances of
offensive or disorderly behaviour, which, though injurious to
individuals, or to society, do not endanger the safety of the
state or of the sovereign, there is that degree of respect due
to the ambassadorial character which is so necessary for the
correspondence of nations, and to the dignity of the prince
represented, that a complaint be first made to him of the
conduct of his minister, together with a demand of reparation; and that, if no satisfaction is obtained, the offended
sovereign be then content with simply ordering the ambassador to quit his dominions, in case the serious nature of the
offences absolutely require that a stop be put to them. But
shall an ambassador be suffered with impunity to cabal against
the state where he resides, to plot its ruin, to stir up the subjects to revolt, and boldly to foment the most dangerous conspiracies, under the assurance of being supported by his master ?
If he behaves as an enemy, shall it not be allowable to treat
him as such ? The question admits not of a doubt with regard to an ambassador who proceeds to overt acts, who takes
Wicquefo_ book i. _ 2_.

"_Idem, ibid.
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up arms, and uses violence.
In such case, those whom lie _¢0t ,,.
attac]is may repel him: self-defence
being authorized
by the cn,_., vxl.
law_o_f_lZatare._Those
Roman ambassadors,
who, being sent
"tothe Gauls,'fought
against them with the people of Clusium,
divested themselves
of the ambassadorial
character.*
Can
any one therefore imagine that the Gauls were bound to spare
them in the hour of battle ?
_The question is more difficult with respect to an ambassa-_ 9s. As,tier who, without proceeding
to overt acts, broaches plots of bassador
a dangerous tendencv_--who,
by his occult machinations,
cx-forming
" dangerou|
cites the subjects to revolt, and who forms and encourages
.conspiracies
against
the sovereign or the state.
_hall it be_onsv,_.
deemed unlawful to repress and inflict exemplary
punishment
cxes.
on a traitor who abuses the sacred character with which he
is invested, and who is himself the first to set the example of
violating the law of nations ? That sacred law provides no less
for tim safety of the prince who receives an ambassador,
than
for that of tl'le ambassador himself.
But, on the other hand,
if we allow the offended prince a right to punish a foreign
minister
in such cases, the subjects of contest and rupture [ 477 ]
between
sovereigns
will become very fl'equent;
and it is
much to be feared that the ambassadorial
character
will cease
to enjoy that protection and inviolability
which are so essential to it.
There are certain practices
connived at in foreign
ministers, though not always strictly consistent
with the rules
of rectitude:
there are others, again, which are not to be
corrected
by actual punishment,
but simply by ordering
the
minister to depart.
How shall we, in every case, be able to
ascertain
the precise boundaries of those different degrees of
transgression'.t
When there exists a premeditated
design of
persecuting
a minister, an odious colouring
will be given to
his intrigues:
his intentions
and proceedings
will be calumniated by sinister constructions;
even false accusations
will
be raised against him.
Finally, such plots as we here allude
to are generally conducted
with caution:
they are carried on
so secretly, that, to obtain full proof of them, is a matter of
extreme
difficulty, and indeed hardly possible, without the
formalities
of justice,_formalities
to which we cannot subject a minister who is independent
of the jurisdiction
of the
country.
In laying down the grounds of the voluntary
law of nations (Prelim. § 21), we have seen that, in particular
conjunctures,
nations must, with a view to the general advantage, necessarily
recede from certain rights, which, taken in
themselves
and abstracted
from every other consideration,
shoald naturally belong to them.
Thus, although
the sove• Livy, book v. chap. 26, where the
historian peremptorily decides that those
ambMsad.rs
_ iolsted the law of nations:

'_Legati,
unt."

contra jus gentium, arma capio
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_oox ,v.reign who has justice on his side be alone really entitled tc
cHAt.v,_: all the rights of war (Book III. § 188), he is nevertheless
obliged to look upon his enemy as enjoying equal rights with
himself, and to treat him accordingly (Ibid. §§ 190, lCJ1).
The same principles must be our rule in the present case.
_We may therefore venture to affirm, that, in consideration
of the extensive utility, nay, the absolute necessity of embassies, _s
are bound to resEect the inviolabilit_.af
L-- own==-_'/_¢
of their _..
Consequently,
w'WIi_h_the intrigues of the ambassador have transpired, and
his plots are discovered,--when the danger is passed, so that
there no longer exists a necessity of laying hands on him in
order to guard against it,--the
offended sovereign ought, in
consideration of the amba_s-_dor_al character, to renounce
_i_-general right of punishing a traitor and a secret enemy
who conspires against the safety of the state,_and
to content himself with dismissing the guilty minister, and requiring that punishment ___bg_n_icted on_m by the sovereign
to w_thorit_he
is subject.
"...................
Such, in fact, is tl_e _mbde of proceeding established by
common consent among the generality of nations, especially
those of Europe.
Wicquefort* gives us several instances of
some of the principal European sovereigns, who, on discover[ i78 ]ing
ambassadors to be guilty of odious machinations, have
limited their resentment tc the expulsion of the offenders,
withou: even making application to have them punished by
their masters, of whom they did not expect to obtain a compliance with such a demand.
To these instances let us add
that of the duke of Orleans, regent of France.
Tha: prince,
having detected a dangerous conspiracy which had been
formed agains: him by the prince de Cellamare, ambassador
from Spain, behaved with great moderation on the occasion,
--not adopting any severer measures than those of setting a
guard over the guilty minister, seizing his papers, and causing him to be conducted out of the kingdom.
Another remarkable instance, of very ancient date, stands recorded by
the Roman historians,--4hat
in which Tarquin's ambassadors
were concerned.
Having repaired to Rome under pretence
of claiming the private property belonging to their master,
who had been expelled from his kingdom, they tampered with
the profligate young nobility, and engaged them in a black
and infamous conspiracy against the liberties of their country.
Although such conduct would have authorized the
rulers of the Roman state to treat them as enemies, the consuls and senate nevertheless respected the law of nations in
the persons of those ambassadors.t" The offenders were sent
$ Ambassad. book i._ _7,'28,
29.
tamen gentium valuit. Tit.Liv.Lib.
xL
Et quttmqusm visz aunt (legat*')
cap. 4,.
eommisisse
ut hostium lo¢o estents jus
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back to their employer, without having
injury:
but, from Li_'s
account of
pears that tile letters which they had
t,) T-_rquln were taken from them.
This example leads us to tha.Jxl_
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received any personal
Boo_ _v.
the transaction,
it up- v_,_______:
cH,,.
from the conspirators
ruleof

the_.)awpf

ha: _ 99 What

-_ h_Ztl_._n_the cases now in ttttes tjon.
An ambassador
canuo_'
be_uished
because he is inde_vendent---and,
for the reasons
" _e havre k_lleged, it is not proper to treat him as an enemy,
till he himself p_'oceeds to overt acts of violence : but we are
-_u_Te
_*n_'£_h"fi_'dg_]fii't
h{m every measure which the
c)rcumstances
of the case may reasonably
require
for the
purpose of defeating
his machinations
and averting the evil
whmh he has plotted.
If, in order to disconcert
and prevent
a conspiracy,
it were necessary to arrest or even put to death
an ambassador
who animates and conducts it, I do not see
why we should for a moment hesitate to take either of those
_teps,--not
only because the safety of the state is the supreme law, but also because, independent
of that maxim, the
ambassador's
own deeds give us a perfect and particular
right to proceed to such extremities.
A public minister, I
grant, is independent_
and his person is sacred:
but it is un_na_olfi
lawful to repel his attacks, whether'°oi'-a
secret
or oi_ an open nature, and to defend ourselves against him,
whenever
he acts either as an enemy or a traitor.
And if
we cannot _accomplish bur
own preservation
without harm
thence resulting to him, it is he himself who has laid us under a necessity of not sparing
him.
0n such an occasion,
it may with great truth be asserted, that the minister
has,
b_is
own act, excluded
himself from the"p'r_b_ctl_'on-'_b-f_the
law oi_ nati6ns. _ Suppose the Yenetian
senate,--though
apprised of the marquis of Bedamar's conspiracy,
and impressed
with a thorough conviction of that minister's
being the prime
mover and director of the whole business,--had
nevertheless
been, in other particulars,
destitute
of sufficient information
to enable them to crush the detestable
plot,--suppose
they
had been uncertain
with respect to the number and rank of
the conspirators,
the designs
they had in agitation,
and the
particular
quarter where the meditated mischief was to burst
forth,_whether
an intention was entertained
of exciting a
revolt among the marine or the land forces, or effecting the
clandestine
capture of some important
fortress,--would
they,
under such circumstances,
have been bound to suffer the
ambassador
to depart unmolested,
and thus afford him an
opportunity
of joining and heading
his accomplices,
and of
bringing
his designs
to a successful
issue !_1_o man will
seriously answer in the affirmative :--the
senate, therefore,
would have had a right to arrest the marquis and all his
household,
and even to extort from them their detestable
secret.
:But those prudent
republicans,
seeing the danger
was removed, and the conspiracy
totally suppressed,
chose
_99

do;oread"
beto
him
_¢co_d_ngto
tho _x_gen_y of the
case.

,
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_ooK_v. to keep measures with Spain: wherefore they prohibited all
e.A_ v[r. accusation of the Spaniards as concerned in the plot, and
contented themselves with simply requesting the ambassador
to withdraw, in order to screen himself from the rage of the
poj_ulace.
100. Am-j,Cln this case the same rule is to be followed which we have
I,a_L_orat-talread v laid down (Book III.§ 136,) in treating of what may
t¢.mptmg
Whenever an ambassador
against the lawfully be done to an enemy.
....._r_,g_._acts as an enemy, we are justifiable in adopting against him
I[f_,.
every measure that is necessary for the purpose of defeating
-, his evil designs and insuring our own safety. It is on the
: -_
" same principle, and under the idea which represents the am_/ ( c __bassador as a public enemy when he behaves as such, tbat we
proceed to determine the treatment he ought to receive in
_ _
_'- : case he pursues his criminal career to the last stage of enormity. If an ambassador commit any of those atrocious
; c
:/_ crimes which sap the very foundations of the general safety
of mankind,--if
he attempt to assassinate or poison the
_.
prince who has received him at his court,_he unquestionably
\
deserves to be punished as a treacherous enemy guilty of
poisoning or assassination (See Book III. § 155). The ambassadorial character, which he has so basely prostituted,
cannot stfield him from the sword of justice.
Is the law of
nations to protect such a criminal, when the personal security of all sovereigns and the general safety of mankind
loudly demand that his crime should be expiated by the sacrifice of his forfeit life_ It is true, indeed, that we have httle
room to apprehend that a public minister will proceed to such
dreadful enormities: for it is generally men of honour who
are invested with the character of ambassadors; and even
if there should, among the number, be some whose consciences are callous to every scruple, the difficulties, nevertheless, and the magnitude of the danger, are sufficient to
deter them from the attempt.
Yet such crimes are not
[ 480 ]wholly
unexampled in history.
Monsieur Barbeyrac* instances the assassination of the lord of Sirmium by an ambassador of Constantinus Diogenes, governor of the neighbouring province for Basilius II., emperor of Constantinople ;
and for his authority he quotes the historian Cedrenus.
The
following fact is likewise to the purpose.
In the year 1382,
Charles III., king of Naples, having sent to his competitor,
Louis duke of Anjou, a knight named Matthew Sauvage, in
the character of a herald, to challenge him to single combat,_
the herald was suspected of carrying a demi-lance wtmse
point was tinged with a poison of so subtle a nature, that whoever should look steadfastly on it, or even suffer it to touch
his clothes, would instantly drop down dead. The duke,
• In his notes on Bvnkershoek's treatile oa the Competent Judge of Am
bassadors, ch. xxiv. _ 5, note 2.
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being apprized of the danger, refused to admit the herald _oo_ rv.
into his presence, and ordered him to be taken into custody, c,AP.vn.
The culprit was interrogated, and, upon his own confession,
suffered the punishment of decapitation.
Charles complained
of the execution of his herald, as an infraction of the laws
and usages of war: but Louis, in his reply, maintained that
he had not violated those laws in his treatment of Sauvage,
who had been convicted by his own confession.*
Had the
crime imputed to the herald been clearly substantiated, he
was an assassin, whom no law could protect.
]_ut the very
nature of the accusation sufficiently proves that it was a
fal)e and groundless charge.
t/
•
.
/ The question of which we have been treating has been_ 101. Two
/debated
in England and France on two famous occasions, remark.l,_
_ In the former of those countries, the question arose in
thelnSt_'"_
-at
respecting
case of John Leslie, bishop of Ross, ambassador from zlary, u_ _=i___ue.enof Scots. That minister was continually intriguinguesofpubht
_against queen Elizabeth, plotting against the tranquillity of ministers.
the state, forming conspiracies, and exciting the subjects to
rebellion. _Eive of the most able civilians, being consulted
by the privy council, gave_l_-as t-II-eir-opinion, that "an ambassador raising a rebellion against the prince at whose court
he resides, forfeits the privileges annexed to his character,
and is subject to the punishment of the law." They should
rather have said, that he may be treated as an enemy. But
the council contented themselves with causing the bishop to
be arrested, and after having detained him a prisoner in the
Tower for two years, set him at liberty when there was no
longer any danger to be apprehended from his intrigues, and
obliged him to depart from the kingdom.t
This instance
may serve to confirm _e principles which we have laid down ;
and the like may be sa_d of the following. Bruneau, secretary to the Spanish ambassador in France, was detected in
the very act of treating with Mairargues, in a tinie of profound peace, for the surrender of Marseilles to the Spaniards.
The secretary was thereupon committed to prison, and was [ 481 ]
subjected to a judicial examination by the parliament before
whom Mairargues was tried.
That body, however, did not
pronounce sentence of condemnation on Bruneau, but referred
his case to the king, wt,o restored him to his master, on condition that the latter should order him to depart immediately
from the kingdom.
The ambassador warmly complained of
the imprisonment of his secretary: but Henry IV. very judiciously answered, that "the law of nations does not forbid
putting a public minister under an arrest, in order to hinder
him from doing mischief."
The king might have added, that nation has even a right to adopt, against a public minister,
• History of the Kings of the Two Sicilies, by Monsieur
Cambden's AnnaL Angl. ad ann. 1571. 1573
76
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Boot rv. every measure which may be necessary for the purpose of
_AP. v,. warding off the mischief he meditates against her,--of defeat.
ing his projects, alrd preventing their evil consequences.
It
was on this _rinciple that the parliament were authorized to
interrogate .runeau, for the purpose of discovering all the
parties concerned in so dangerous a conspiracy.
The ques.
tion, whether foreign ministers who violate the law of nations
do thereby forfeit their privileges, was warmly debated at
_
Paris, but, without waiting to have the point decided, the
king restored Bruneau to his master.*
g 102.Who- It is not lawful to maltreat an ambassador by way of retather repri- lia-tl_ofi._or the pr_nce who uses violencO"a_aTffst a pfibli_
salsmay
be--_Tfi-_terTs guilty ofa--cr_n_-e _ anti wd-are il_t'-id taltdVdh:
am_a_or geance-_r
_ls misconduct "by copying his example.
_ e
never can, under pretence of retaliatton, be authorized to
._ _<._

___ _(/_ commit actions which are in their own nature unjustifiable:
and such undoubtedly would be any instance of ill treatment
inflicted on an unoffending minister as a punishment for his
"_
master's faults.
If it be an indispensable duty to pay a
general regard to this rule in cases of retaliation, it is more
particularly
obligatory with regard to an ambassador, on
account of the respect due to his character.
The Carthaginians having violated the law of nations in the persons of
the Roman ambassadors, the ambassadors of that perfidious
nation were brought to Scipio, who, being asked how he
would have them to be treated, replied, " h'ot in the manner
that the Carthaginians have treated ours."
Accordingly he
[ 482 ] dismissed them in safety :t but at the same time he made
preparations for chastising, by force of arms, the state which
had violated the law of nations._
There cannot be a better
_*See the discussion of the question,
and the d_seourse which Henry IV. held
on this subject to the Spanish ambassador, m the Mbmoiros de Nevers, vol. ii.
p. 858, et seq., in Matthisut voL ii. book
in. and other historians.
Joseph Soft, king of Carosem, having
imprisoned
an ambassador
of TimurBac, Timur's secretary of state wrote
hLm a letter couched in strong terms
of expostulation
on the subject of that
infraction
of the law of nations_informing him that "it is a maxim with
kings to consider the person of an am.
bassador as sacred:
for which reason

with common
decency "
La Crotx,
Hist. of T_mur-Bec, book ii. chap. 26.
The same historian,
in his aceount of
Barcoue,
sultan
of Egypt,
who put
Timur's
ambassador
to death, observes.
--" that it was an infamous
acm, n ;that to result an ambassador
]s a riolesion of the law of natmns,
and a
deed atwhleh nature herself shudders."
told.
hook v. chap. 17.
Edat. _, n.
1797.
_ Appian,
quoted by Grotius. lib. ii.
eap. 28, _ 7. According
to Diodorus
Smu]us, Scipio
said to the Romans,
"Do
not Imitate
that conduct
with

he is always held exempt
from the
punishment
of death or imprisonment_
if the sovereign
to whom he is sent
has even the sLightest knowledige of
the law of nations, or the ambassador
himself does but possess sufficient prudence to refrain from the eommismon
of any helmms offenoe, and to bebmve
N_

which
you
reproach
the Carthaglnians."
yDtt,rc_v ovx t_ &tr _parrttr 5
_t¢ Kap_do_t_
_ty_Xo_t.
Diod. Sic.
Excerpt. Pelresc. p. 290.
_ Llvy, book xxx.
chap. 28, _ 7.
That
historian
makes
Scipio
sa),
"Though
the
Carthagimans
have
violated the faith of the truce, and the
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pattern for sovereigns to follow on such an occasion/"
If the _0OK_v.
injury ior wt_ch we would make retaliation does not concern CLAP.vn.
a public minister, there exists a still stronger certainty that
we must not retaliate on the ambassador
of the sovereign
against
whom our complaint
lies.
The safety
of public
ministers would be very precarious, if it were liable to be
affected by every casual difference that might arise.
But
case in which
it appears.
perfectl y
there is one particular
__
_Lt_able
to arrest an an[bassador,
provided no ill treatment
_egiven
to him in other respects.
When, for instance,
a
p._lce has, in open violation of the _'_ of nations, caused
our ambassador
to he arrested,
we may arrest and detain
_sa'p'Ie_e
i_or the life and li_6"_?_;"bt_ ours.
]_ut should
tT_'ex])_aient
prove unsuccessful,
it would become our duty
to hberate the unoffending minister, and to seek redress
by
more efficacious measures.,/Charles
the Fifth
caused
the
:French ambassador,
who ]iad made him a declaration
of war,
to be put under an arrest;
whereupon
Francis
the :First
caused Granvelle,
the emperor's
ambassador,
to be arrested
in like manner.
At length, however, it was agreed that both
those ministers should be conducted
to the frontier, and released at the same time.*
/_Ve have derived the independence
and inviolability
of the _,10_.
4_m_a_ssadorial character
from the natural and necessary
prin-Agreement
ciplb_ bf the law of nations.
These prerogatives
are further COn
of nations
corl)lll_
cm_irllle_d _ by_the uniform practice
and general
consent of th,.pr_man_/i_.
We have seen above (§ 84), that the Spaniards leg_,sof
f0iiifd _ _e right of embassies
established
and respected
in ambassaMexico.
The same principle
also prevails even among the d°rs"
savage tribes of :North America:
and if we thence turn ore"
eye to the other extremity
of the globe, we find that ambassadors are highly respected in China. In India also the same
rule is observed, though with less scrupulous
punctuality:_"
the king of Ceylon, for instance, has sometimes imprisoned
the ambassadors
of the Dutch East-India
company.
Being
master of the places which produce cinnamon, he knows that
the Dutch, in consideration
of a profitable
commerce, will
overlook many irregularities
in his conduct;
and, with the
true disposition of a barbarian,
he takes an undue advantage
of that circumstance.
The Koran enjoins the moslems to respect public ministers:
and if the Turks have not in all instances uniformly observed
that precept, their violations
of [ 483 ]
it are rather
imputable to the ferocity of particular
princes
than to the principles
of the nation at large.
The rights
of ambassadors were formerly very well known among the
law of nations, in the person of our
ambassadors, I will do nothing against
then*s that is unworthy of the maxims
of the Roman people, add of my own
principles."
-

* Mezerafs
Hist. of France, vol. ii.
p. 470.
_" General
Hist. of Voyagel,
art.
(_ain_ _d Inches.
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A writer of that nation* relates the following incl.
CHAp.
_L dent: Khaled, an Arabian chief, having come, in the character of ambassador, to the army of the emperor Heraclius,
used insolent language to the general: whereupon the latter
observed to him, that "ambassadors were protected fi'om
all kind of violence by the law which universally prevailed
among nations: and it was probably that consideration which
had emboldened the Arab to speak to him in so indecent a
manner." t It would be quite unnecessary, in this place, to
accumulate the various examples with which the history of
the European nations presents us: the enumeration would
be endless; and the established customs of Europe on this
subject are sufficiently known. Saint Louis, when at Acra
in :Palestine, gave a remarkable instance of the protection
due to public ministers :--an ambassador from the Old Man
of the Mountain, or prince of the Assassins, speaking insolently to the French monarch, the grand-masters
of the
orders of the Temple and the Hospital informed that minister, that, "were it not for the respect paid to the character
with which he was invested, they would cause him to be
thrown into the sea."_
The king, however, dismissed him
without suffering the slightest injury to be done him. Nevertheless, as the prince of the Assassins was on his own part
guilty of grossly violating the most sacred rights of nations,
it would have been reasonable to suppose that his ambassador had no claila to protection, except indeed on this single
consideration, that, as the privilege of inviolability is founded
on the necessity of keeping open a safe channel of communication, through which sovereigns may reciprocally make
proposals to each other, and carry on negotiations both in
peace and in war, the protection should therefore extend
even to the envoys of those princes, who, guilty themselves
of violating the law of nations, would otherwise have no title
to our respect.
104. Free/There
are rights of another nature, which, though not
exercise
annexed to the character
of a public
minister,.
rel glen of,//_--_necessarily
"
"
:" •
are nevertheless allowed to him
by established
custom m
"
almost every country.
One of the principal of these is the
: _
Y_'.z _/ free exercise of his religion.
It is, indeed, highly proper
that a minister, and especially a resident minister, should
enjoy the free exercise of his religion within his own house,
_* Q_'
for himself and his retinue.
But it cannot be said that this
.
_J right, like those of independence and inviolability, is absolutely necessary to the success of his commission, particularly in the case of _t_th_e
onl_
whOm_ha&ionsare bound to admit (.___ster
may
• Alvakedi's
History of the Conquest of Syria.
0ekley's
History of the Sargeena, vol. L
Cholsy's Htstory of St. Louis.
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it. this respect, do what he pleases in his own house, into _o _ ,v.
_hich .nobody has a right to pry or to enter.
But, if the c_,e. vu
sovereign
of the country where he resides should, for substantial reasons, refuse him permission
to practise
his religion in any manner which might render it an object of pubhc notice, we must not presume to condemn the conduct of
that sovereign, much less to accuse him of violating the law
of nations.
At present, ambassadors
are not debarred
the
free exercise of their religion in any civilized country:
for a
privilege which is founded on reason cannot be refused when
it is attended with no ill consequence._
Among those rights that are not necessary to the success _ 105. Whe
of embassies, there are, on the other hand, some which are bassador
thoran a_be
not founded on a general
consent of nations, but which aree_pted
nevertheless,
by the custom of several countries, annexed to fromall irathe ambassadorial
character.
Of this number is the exemp-vo_t_
tion of thin_s brought
into or sent out of the country by a
i_orelgn mlmster from the customary
duties on importation
and _lSbrtatlon.
There is no necessity
that lie should be
_avotired with any distinction
in that respect, since his payment of those duties will not render him the le_ capable of
discharging
his functions.
If the sovereign
is pleased
to
exempt him from them, it is an instance of civility which the
minister could not claim as matter of right, any more than
that his baggage, or any chests or packages which he imports
from abroad, shall not be searched
at the custom-house./
Thomas
Chaloner,
the English
ambassador
in Spain, sent
home a bitter complaint to Queen Elizabeth,
his mistress, that
the custom-house
officers had opened his trunks
in order
to search them.
:But the queen returned
him for answer,
that it was "the duty of an ambassador
to wink at every
thing which did _ot directly offend the dignity of his sorerein."*
The _ndependeney
of the ambassador
exempts him indeed
from every personal imposition, capitation,
or other duty of
t_hat nature, and in general from every tax relating to the
c'Ta_aracter of a subject of the state.
:But as for duties laid
on any kind of goods or provisions, the most absolute indelJendency, does not exempt him from the payment of them:,
even sovereigns themselves are subject to them.
In Holland,
the following
rule is observed :--ambassadors
are exempt
from the taxes on consumption,--doubtless,
because
those
taxes are more directly of a personal nature:
but they pay
the duties on importation
and exportation.
However extensive their exemption
may be, it is manifest
that itjoJelv
relates to things intended
for their own use.
Should they abuse and make a shameful traffic of it by lending their name to merchants,
the sovereign has unquestionably
t_ Wicquefort'e

Amba_s.
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n_c_ _v. a right to put a stop to the fraud, even by suppressing
tl, s
_HA_.v_. privilege.
Such things have beer, known in several places;
and the sordid avarice of some ministers, who made a trade
of their exemption,
has obliged
the sovereign
to deprive
them of it.
At present,
the foreign ministers
at Petersburgh are subject
to the duties on importation;
but the
empress has the generosity
to indemnify them for the loss
of a privilege which they had no right to claim, and which,
from the frequency
of its abuse, she had been obliged to
abolish.
106. Obli- *_But, here it is asked, whether a nation may abolish what
gation
general custom has established
with respect t_) foreign minisfounded
consider
what obligation
custom and
as_ and on ters ? Let us then
_sw_.
received usage can impose on nations, not only in wha_ con_erns ministers,
but also in any other instance, in general.
• The usages and customs of other nations are no further obligatory on an independent
state, than as she has expressly or
tacitly given her consent to them.
:But when once a custom,
indifferent
in itself, has been generally
established
and received, it carries the force of an obligation
on the states
which have tacitly or expressly adopted it.
_'evertheless,
if,
in process of time, any nation perceives
that such custom is
attended with inconveniences,
she is at liberty to declare that
she no longer chooses to conform to it: and when once she
has made this explicit declaration,
no cause of complaint lies
against her for refusing thenceforward
to observe the custom
in question.
But such a declaration
should be made beforehand, and at the time when it does not affect any particular
nation:
it is too late to make it when the case actually exists :
for it is a maxim universally
received, that a law must never
be changed
at the moment of the actual existence
of the
particular
case to which we would apply it.
Thus, on the
subject before us, a sovereign who has previously notified his
intentions,
and received an ambassador
only on that footing,
is not obliged to allow him the enjoyment
of all the privileges, or to pay him all the honours, which custom had before
annexed
to the ambassadorial
character,--provided
that the
privileges and honours which are withheld be not essential to
the nature of the embassy, and necessary to insure its legitimate success.
To refuse privileges of this latter kind, would
be the same thing in effect as refusing the embassy itself,_a
conduct which a state is not at liberty to pursue generally
and on every occasion (§ 65)_ but in those instances
only
where the refusal is founded on some very substantial
reason
To withhold
honours which are consecrated
by custom and
" become in a manner essential, is an expression of contempt,
and an actual injury.
Here it must be further observed, that, when a sovereign
intends
to break through
an established
custom, the rule
mhould be general.
To refuse certain customary
honours or
t50$
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prl_leges
to the ambassador of one nation, and to continue
the enjoyment
of them to others, is an affront to that nation,
a/t_ark of contempt, or at least of ill-will.
Sometimes
princes send to each other
j

secret

ministers,

_oe_ w.
ca,F. vm
_ 107. A

whoseelmwhose character is not public.
If a minister of this kind be1 .....
ter
insulted by a person unacquainted
with his cnaraeter, sUCnracter _ not
insult is no violation of the law of nations:
but the prince public.
who receives this ambassador and kno_vs him to be a public
mi'nister, is bound by the same ties of duty towards him as [ 486 ]
towards
a publicly
acknowledged
ambassador,
and under
equal obligation
to protect
him, and as far as in his power,
to insure him the full enjoyment
of that inviolability
and
independence
which the law of nations annexes to tim ambassadorial
character./_No
excuse, therefore,
can be offered
for the conduct of F!,ancis Sforza, duke of Milan, in putting
to death Maraviglia,
secret minister
of Francis
the First.
Sforza had often treated
with that secret agent, and had
acknowledged
him as the French monarch's minister.*
We cannot introduce
in any more proper
place an im-_ I0s. A
portant question of the law of nations, which is nearly allied sovereign in
tO the right of embassies.
It is asked,
what
_ ro,eig:
•
. are the rights country.
of a sovereign, who happens to be m a foreign country, and
how the master of the country is to treat him ? If that prince
be come to negotiate,
or to treat about some public affair, he
is doubtless
entitled in a more eminent degree to enjoy all
the rights of ambassadors.
If he be come as a traveller,
his
dignity alone, and the regard due to the natron which he represents and governs, shelters him from all insult, gives him
claim to respect and attention
of every kind, and exempts
him from all jurisdiction.
On his making himself known, he
cannot be treated as subject to the common laws ; for it is
not to be presumed that he has consented
to such a subjection : and if a prince will not suffer him in his dominions on
that footing, he should give him notice of his intentions.
But, if the foreign prince forms any plot against the safety
and welfare of the state,_in
a word, if he acts as an enemy,
--he
may very justly he treated as such.
In every other
case he is entitled to full security, since even a private individual of a foreign nation has a right to exl_ect it.
_A ridiculous notion has possessed the minds even of persons.who deem themselves
superior
in understanding
to the
common herd of mankind.
They think that a sovereign who
enters a foreign country without permission,
may be arrested
there, t
But on what reason can such an act of violence be
$ See the Memoirsof Martin Du
Boilty, bo_ iv., and Father Daniel's
History of France, vol. v. p. 300,
&c.
It is surprising to see a grave
historian [tire into this ol_iuioD. _

Gramond's Hist_ Gall. lib. xii. The
Cardinal De Rieheheu also alleged
this trifling reason, when he gay#
orders for arresting Charles Lewis,
the elector Palatine,who had attempte_ to pass throughFrance incognito.
6O7
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_ooK_v. _rounded? The absurdity of the doctrine carries its own
CHAP.
vm refutation on the face of it. A foreign sovereign, it is true,
ought to give notice of his coming, if he wishes to receive
such treatment as he is entitled to expect. It would, moreover, be prudent in him to make application for passports, in
order that designing malevo].ence may not have any pretext,
any hope of finding specious reasons to palliate an act of
[ 487 ] injustice and violence. I further allow, that,--as the presence of a foreign sovereign may on certain occasions be productive of serious consequences,--if
the times are in anywise
critical, and the motives of his journey liable to suspicion,
he ought not to undertake it without the consent and approbation of the prince whose territories he means to enter.
When Peter the Great determined personally to visit foreign
countries in quest of the arts and sciences to enrich his empire,
he travelled in the retinue of his own ambassadors.
:A foreign prince unquestionably retains all Ms ff_ts over
f,l_is own state and subjects_ and may exercise them in every
z instance that does not affect the sovereignty of the country
in which he is a sojourner.
The king of France, therefore,
appears to have been too punctilious in refusing to permit
the emperor Sigismund, when at Lyons, to confer the dignity of duke on the count of Savoy, who was a vassal of the
empire (see Book II. § 40). Less difficulty would have been
made with any other prince: but the court was scrupulously
careful to guard against the old claims of the emperors.
On
the other hand, it was with very good reason that the same
court expressed considerable displeasure at the conduct of
Queen Christina, who, whilst residing in France, caused on_
of her domestics to be executed in her o_n house: for an
execution of that kind is an act of territorial jurisdiction:
and besides, Christina had abdicated the crown. Her reservations, her birth, her dignity, might indeed entitle her to
great honours, or, at most, to an entire independence,rebut
not to all the rights of an actual sovereign.
The famous
instance of Mary Queen of Scots, so often quoted on questions on this subject, is not a very apposite example: for
that princess was no longer in possession of the crown at the
time when she came to England, and was arrested, tried, and
condemned to death.,_
109. De- _tm deputies sent to the assembly of the states of a kingW_,o_to thedora, or a republic, are not public mini_tam, like thQsb of
st_t_,
whom we have spoken above, as they are not sent to foreign
he said, that "no foreign prince was pretended to have a greater right than
permitted to pass through the kingdom any other power_ because those con
without a passport."
But he added quests had been made with the money
better reasons, drawn from the prince furmshed by that k_ngdom. See the
Palatme's designs against Brissac and History of the Treaty of Westphahap
the other places left by Bernard, duke by Father Bougants voL ii. in 12me
of Saxe-Weymar, and to which France p. 88,
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powers: __are
public ]?ersons, and in that character Boo__v.
are possessed of prlv_eges which it is our duty to estabhsh CHAP.V_
before we take leave of this subject.
The states which have
a right to meet by deputies for the purpose of deliberating
on public affairs, are, from that very circumstance, entitled
to---manet perfect security for their representatives, together
_W_t-h-everyexemption and immunity that is necessary to the
_fx_eedischarge of their functions.
If the persons of the deputies be not inviolable, their constituents cannot be assured
of their fidelity in asserting the rights of the nation and
courageously defending the public interests.
And how could
those representatives duly acquit themselves of their functions, if people were allowed to molest them by arrests, either
for debt or for ordinary offences ? Between the nation and
the sovereign, in this case, the same reasons hold good, on
which, between state and state, the immunities of ambassadors are founded. We may therefore safely venture to assert, that the rights of the nation, and the public faith, secure
those deputies from violence of every kind, and even from
any judicial prosecution, during the term of their ministry.
Such indeed is the rule observed in all countries, and par- [ 488 ]
ticularly at the diets of the empire, the parliaments of England, and the cortes of Spain. Henry the Third, of :France,
caused the duke and the Cardinal de Guise to be killed at
the meeting of the states at Blois. Unquestionably the security of the assembly was violated by that action : but those
two princes were factious rebels, whose audacious views aimed
at nothing less than depriving their sovereign of his crown.
And if it was equally certain that Henry was no longer possessed of sufficient power to bring them to a formal trial, and
punish them according to the laws, the necessity of justifiable
self-defence gave the king a right to adopt the mode which
he pursued, and furnishes a sufficient apology for his conduct.
It is the misfortune of weak and unskilful princes, that they
suffer themselves to be reduced to extremities, from which
they cannot extricate themselves without a violation of every
established rule. It is said that :Pope Sextus the Fifth, on
hearing of the catastrophe of the Duke de Guise, commended
that resolute act as a necessary stroke of policy ; but when
he was told that the cardinal had likewise been killed, he
burst into a violent paroxysm of rage.* This, indeed, was
carrying his haughty pretensions to an excessive height.
The pontiff readily allowed that urgent necessity had authorized Henry to violate the security of the states, and to
break through all the forms of justice : and could he pretend
that this prince, rather than be deficient in respect for the
Roman purple, should risk both his crown and his life ?
• See the French hktoriana
t'7
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OF THE JUDGE

0F AMBASSADORS

IN CIVIL CASES.

110. The

SOME authors will have an ambassador to be subject, m
civil cases, to the jurisdiction of the country where he reis exempt
from
the
sides,--at least in such cases as have arisen during the time
e,v_jur_s- of his embassy; and, in support of their opinion, they allege
d,et,o=of that this subjection is by no means derogatory to the amthe country
bassadorial character: "for," say they, "however sacred a
where
he
_¢s.d0s. person may be, his inviolability is not affected by suing him
in a civil action."
But it is not on account of the sacredhess of their person that ambassadors cannot be sued : it is
_.ause the_yare independent of the jhr_sdlc-tJbri of the counttry to which they are sent; and the substantiaI reasons on
%_nichthat independency is grounded may be seen in a pre.ceding part of this work (§92). Let us here add, that it i._
m every respect highly proper, and even necessary, that an
ambassador should be exemot from iudicial prosecution even
in civil causes, in or"d-_--twa_'-fieT_n_y_b_e
fT6VTrbifiM6esig_a}i_on
in the exercise of his functions.
For a similar reason, it was
not allowed, among the Romans, to summon a priest while
459 ] he was employed in his sacred offices :* but at other times
he was open to the law. The reason which we have here
alleged for the exemption is also assigned in the Roman law :
"Ideo enira non datur actio (adversus legatum) ne a3 oflfeio
suseepto legationis avoeetur,_f me impediatur legatio._"
But
there was an exception as to those transactions which had
taken place during the embassy.
This was reasonable with
regard to those legati, or ministers, of whom the Roman law
here speaks, who, being sent only by nations subject to the
empire, could not lay claim to the independency enjoyed by
a foreign minister.
As they were subjects of the state, the
legislature was at liberty to establish whatever regulations it
thought most proper respecting them: but a sovereign has
not the like power of obliging the minister of another sovereign to submit to his jurisdiction: and even if such power
was vested in him by convention, or otherwise, the exercise
of it would be highly improper : because, under that pretext,
the ambassador might be often molested in his ministry, and
the state involved in very disagreeable quarrels, for the trifling concerns of some private individuals, who might and
ought to have taken better precautions for their own security.
_refore,
only in conformity to the mutual duties
ambassador

\

• Nee pontificem (in jus voeari
_ Digest. lib. v. tit
oportet) dum sacra faeit. Digest. lib. &c. leg. 24, _ 2.
4L tit. 4. De in Jus vocando, leg. 2.
_ Ibid. leg. xxvi.
al0
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ffhJc_es
owe to each other, and in accordance with the 9o,, ,v.
grandpri_)Tes"bt'_the
- |l_w of n_ations, that an ambassador _A_ v_j,:
"ffr'-_u-b_c_in{_ster ]s at present/by t]_e um']'_FHTchstom and
-consent of nations, independent of all jurisdiction in the "? t_ "_;_
chuatry where he resides, either in civii orA_'_minal cases. -/
TItiabw there have occurred some instances t'o_the contrary;
but a few facts do not establish a custom : on the contrary,
those to which I allude, only contribute, by the censure
passed on them, to prove the ct'stom such as I have asserted
it to be. In the year 1668, the Portuguese resident at the
Hague was, by an order of the court of justice, arrested and
imprint)ned for debt. But an illustrious member of the same
court* very justly thinks that the procedure was unjustifiable,
and contrary to the law of nations.
]n the year 1657, a
resident of the elector" of Brandenburg was also arrested for
debt in England.
But he was set at liberty, as having been
illegally arrested ; and even the creditors and officers of justic_ who had offered him that insult were puuished._"
/But if an ambassador chooses to renounce a part of hls_ nl. How
independency, and to subject himself in civil affairs to the hemayv°"
jurisdiction of the country, he is undoubtedly at liberty l_'tanly
subject him
to do so, provided it be done with his master's consent._elf to m
Without such consent, the ambassador has no right to renounce privileges in which the dignity and service of his
sovereign are concerned,_which
are founded on the master's
rights, and instituted for his advantage, not for that of the [ 490 ]
minister.
It is true, indeed, that the ambassador, without
waiting for his sovereign's permission, acknowledges the
jurisdiction of the country when he commences a suit as
plaintiff in a court of justice.
But the consequence, in tbat
case, is inevitable; and besides, in a civil cause, on a point
of private interest, no inconvenience attends it; since the
ambassador has it at all times in his power to avoid commencing a suit, or may, if such a step be necessary, intrust
the:f prosecution of his cause to an attorney_,1 or lawyer •
"_
Let us here add, by the way, that an ambassador ought
never to institute a prosecution on a criminal charge.
If
he has been insulted, he should make his complaint to the
sovereign; and the delinquent is to be prosecuted by the
Imblic:/
It may happen that the minister of a foreign power is at _ 119- A
the same time a subject of the state where he is employed; minster
and in this case, as a subject, ne
...... IS llnquestlonaoly
whoist aof
unclersubjec
the jurisdiction of the country in every thing which does not the state
directly relate to his ministry.
But the question is, to de-where heIs
__

• M. de Bynkershoek's
Competent
Judgeof
Ambassadors,
chap. xiii. _ I.
Ibid.--It
is not long since the world
w/_ncesed the clrcumstanee of a foreign
minister
in France being pursued by

h_s creditors, and refused a passport hy
the French court.
See Journal
P,,htlque de Bouillon, Feb. I, 1771, p. 54,
and Jan. 15, p. 57.
811
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J,)os _v. termine in what cases those two characters, of subject and
_.,A,_vm. foreign minister, are united in the same person.
To produce
such union, it is not sufficient that the minister was born a
subject of the state to which he is sent ; for unless the laws
expressly prohibit every cinzen to leave his country, he may
leg:ally have renounced his country, and placed himself in
subjection to a new master.
He may, likewise, without renouncing his country for ever, become independent of it
during the whole time that he spends in the service of a
foreign prince; and the presumption is certainly in favour
of such independency:
for the state and functions of a public minister naturally require that he should depend only on
his master (§ 92), on the prince who has intrusted him with
the management of his affairs. Whenever, therefore, there
does not exist any circumstance which furnishes a proof or
indication to the contrary, a foreign minister, though antecedently a subject of the state, is reputed to be absolutely
independent of it during the whole time of his commission.
If his former sovereign does not choose to allow him such
independency in his dominions, he may refuse to admit him
in the character of a foreign minister, as is the practice in
France, where, according to Monsieur De Callieres, "the king
no longer receives _
of his own subjects as ministers of
i_relgn princes.
:But a subjeet'of the state may still continue its subject,
notwithstanding
his acceptance of a commission from a foreign prince.
His subjection is expressly established when
the sovereign acknowledges him as minister only, with a
reserve that he shall remain a subject of the state.
The
states-general of the United Provinces, in a decree of the
[ 491 ] 19th of June, 1681, declare, "That no subject of the state
shall be received as ambassador or minister of another power,
but on condition that he shall not divest himself of his character of subject, even with regard to jurisdiction both in
civil and criminal affairs,--and
that whoever, in making
himself known as ambassador or minister, has not mentioned
his quality of subject of the state, shall not enjoy those
rights or privileges which peculiarly belong to the ministers
of foreign powers."t/
Such a minister m"ay likewise retain his former subjection
tac_t'_ly_,:and then, by a natural consequence, drawn from his
"Wc'_ns, state, and whole behaviour, it is known that he continues a subject.
Thus, independent of the declaration above
mentioned, those Dutch merchants who obtain the title of
residents of certain foreign princes, and nevertheless continue
to carry on their commerce, thereby sufficiently denote that
they remain subjects.
Whatever inconveniences may attend
Manner of Negotiating with Sovereigns, chap. vi.
ubi supra, chap. xi.
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the subjection of a minister to the sovereign with whom he ,ooK _v.
resides, if the foreign prince chooses to acquiesce in such a cn_.. vH_
state of things, and is content to have a minister on that
footing, it !s. his own concern ; and should his minister, on
any Ignominious occasion, be treated as a subject, he has no
c_t_se of complaint.
t may likewise happen that a foreign minister shall become
a subject of the sovereign to whom he is sent, by accepting
of a post under him: and in this case he cannot lay claim
to independence, except in such things alone as directly relate to his ministry.
The prince by whom he is delegated,
in allowing of this voluntary subjection, agrees to risk the
inconveniences that attend it_,fThus, in the last century, the
baron De Charnac6 and the count D'Estrades were ambassadors from France to the States General, and at the same
time officers in their high mightinesses' army.
The independency of a public minister is the true reason 1113. Ira.
of-his _ exemption from the jurisdiction of the country in munityof
_'which he
resides. :No legal process can be directly i_sued
mm_t_
_
= the
extends
to
against him, because he is not subject to the authority o_ the h,_p_oprince or the magistrates.
But it is asked whether that perty.
exemption of his person extends indiscriminately to all his
property ? In order to solve this question, we must consider
by what circumstances property may be subjected to, and by
what others it may be exempted from, the jurisdiction of a
country.
In general, whatever lies within the extent of a _
country, is subject to the authority and jurisdiction of the
sovereign (Book I. § 205, and Book II. §§ 83, 84). If any
dispute arises concerning effects or goods within or passing
through the country, it is to be decided by the judge of the
place. In virtue of this dependence, the mode of stoppage
or seizure has been established in many countries, for the
purpose of compelling a'foreigner to repair to the spot where
the seizure has been made, and there to answer questions that
are to be put to him, though not directly relating to the [ 492 ]
effects seized. But a foreign minister, as we have already
shown, is independent of the jurisdiction of the country(;
and his personal independence in civil cases would be of
little avail, unless it extended to every thing which be finds
necessary in order to enable him to live with dignity, and
quietly to attend to the discharge of his functions.
Besides,
whatever he has brought with him, or purchased for his own
use as minister, is so connected with his person as to partake
of the same fate with it. Since the minister entered the
territory on the footing of independence, he could not have
it in contemplation to subject his retinue, his baggage, or
his necessaries, to the jurisdiction of the country.
Every ":_
]
thing, therefore, which directly belongs to his person in the y.
character of a public minister,--every
thing which is intended for his use, or which serves for his own maintenance and
J
3B
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_oo_ _v. _that oi his household,--every
thing of that kind, I say,
CHAP.
vm. partake s of the minister's independency, and is absolutely
exempt from all jurisdiction in the country. Those things,
4ogether with the person to whom they belong, are considered, as being out of the country.
114. The But this exemption cannot extend to such property as
exemption
evidently belongs to the ambassador under any other reincannot
extend to ef- tion than that of minister.
What has no affinity with his
Cectsbo- functions and character cannot partake of the privileges
longingto which are solely derived from his functions and character.
anytrade
(as it has often been the case,)
the
mimster Should a minister, therefore,
may carry
embark in any branch of commerce, all the effects, goods,
on;
money, and debts, active and passive, which are connected
with his mercantile eoncerns,--and
likewise all contests aml
lawsuits to which they may give rise,mfall under the jurisdiction of the country.
And although, in consequence of
the minister's independency, no legal process can, in those
lawsuits, be directly issued against his person, he is, nevertheless, by the seizure of the effects belonging to his commerce, indirectly compelled to plead in his own defence.
:.
f The abuses which would arise from a contrary practice are
evident.
What could be expected from a merchant vested
with a privilege to commit every kind of injustice in a foreign
country?
There exists not a shadow of reason for extendmg the ministerial immunity to things of that nature.
If
the sovereign who sends a minister is apprehensive of any
inconvenience from the indirect dependency in which his
servant thus becomes involved, he has only to lay on him his
injunctions against engaging in commcree,--an occupation,
indeed, which ill accords with the dignity of the ministerial
character.
To what we have said, let us add two illustrations :-1. In doubtful cases, the respect due to the ministerial character requires that things should always be explained to the
advantage of that character.
I mean that, when there is
room for doubt whether a thing be really intended for the
use of the minister and his household, or whether it belongs
to his commerce, the decision must be given in favour of
the minister: otherwise there would be a risk of violating
his privileges.
2. When I say that we may seize such of the
[ 493 ] minister's effects as have no relation to his public character,
particularly those that belong to his commercial concerns,
this is to be understood only on the supposition that the
seizure be not made for any cause arising from his transactions in quality of minister, as, for instance, articles supplied
for the use of his family, house-rent, etc., because any claims
which may lie against him in that relation cannot be decided
in the country, and consequently cannot be subjected to its
jurisdiction by the indirect mode of seizure.
SI4
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oropertv,

bv whomsoever

Boox _v.

_sessed,
are subject to the jurisdiction
el" the country..... -_t_o5_ I. § 205, and "Book II. §§ 83, 84).
Are they to b_e_ 115. nor
exempted from it on the single ground that their owner has to 1mine,been appointed
ambassador
by a foreign power .9 There can ableproperty whwh he
exist no reason for the exemption in such case.
It is not in possessesin
hi._ public character
that the ambassador
possesses that pro-the _ountry.
petty;
nor is it attached to his person, so as, like himself, to (201)
be reputed out of the territory.
If the foreign prince apprehends any ill consequences
from that state of dependency
in
which his minister may stand on account of some of his possessions, he may make choice of another
person to fill the
office.
Let us conclude, therefore,
that immovable property
possessed by a foreign minister does not change its nature in
consequence of the character conferred on the owner, but continues subject to the jurisdiction
of the state in which it lies.
All contests
and lawsuits concerning
that property are to be
carried before the tribunals
of the country;
and those same
tribunals
may decree its seizure in order to satisfy any legal
claim.
It is, however, easily conceived, that, if tile ambas -°
sador li_,es in a house of his own, that house is excepted from
the rule, as actually serving for his immediate
use ;--it
is
excepted,
I mean, in whatever
may affect the present
use
which the ambassador
makes of it. (201)
/_it may be seen, in Monsieur de Bynkershoek's
treatise,*
"that custom coincides with the principles
laid down in this
and the preceding
sections.
In suing an ambassador
in
either of the two cases just mentioned,--that
is to say, o._n
the subiect of anv immovable
_roperty lying in the country,
or of movable effects which n aye no connection
with the
efi_])assiy,--the
ambassador
is to be summoned
in the same
manner as an absent person, since he is reputed to be out of
the country, and his independency
does not permit any immediate address to his person in an authoritative
manner,
such as sending an officer of a court of justice to him.
By what mode, then, may satisfaction
be obtained/of
an _ I16. Itow
ambassador
who refuses to do justice to those who have deal-justice may
ings with him ? It is asserted
by many that he must be be ootaxnoa
L
agaaust an
sued before the tribunal to whose jurisdiction he was suD]ect ambush,tot.
antecedently
to his appointment
as ambassador.
In this
there appears to me an impropriety.
If the necessity and
importance
of his functions
set him above all prosecution
in
the foreigu
country
where he resides, shall any man be
allowed to molest him in the performance
of his ministerial
[ 494 ]
duties by summoning
him to appear before the tribunals of
his own country .9 The interest of the public service forbids
(201) As to this point, and the exemption from a distress,
I Barn & Cress. 554-2 _ Dowl. & Ry. 833, S. C._C.
• On the competent

Judge of Ambassadors,

see _Vovelloov. Toogood,

chap. xvL _ 6.
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mooxJ_. such a procedure. It is absolutely necessary that the mim_
CHAP.
vm ter should solely depend on his sovereign, to whom he be
longs in a peculiar manner. He is an instrument in the
hand of the conductor of the nation; and no circumstance
whatever ought to be permitted to divert or obstruct his services. Neither would it be just that the absence of a person
who is intrusted with the interests of the sovereign and the
nation should prove detrimental to him in his private concerns. In all countries, those who are absent on the service
of the state enjoy privileges which secure them from the inconveniences attendant on the state of absentees.
:But these
privileges of the ministers of the state should, as far as pos,
sible, be so modelled and tempered as not to be unreasonably
burdensome or injurious to private persons who have dealings
with them. How then arc those different interests--the
service of the state and the administration of justice--to
be reconciled ? Al_riva_e__l_ersons _ whether citizens or foreign_y_n_emand_,,
_t
_a_ll_jnister--lf the_ can.uat.j_taia._._U_:-_rgm
_m_.elf--_d
a pyly to his
j_ster,
who is obliged to do them justice in such manner as
be most consistent with the public service. It rests with
the prince to determine whether it be most proper to recall
his minister, to appoint a tribunal before which he may be
sued, or to order an adjournment of the cause, &c. In a
word, the good of the state does not allow that any person
whatever should have it in his power to disturb the minister
in his functions, or to divert his attention from them without
the sovereign's permission; and the sovereign, whose duty
it is to distribute impartial and universal justice, ought not tc
countenance his minister in refusing it or wearying out his
adversaries by unjust delays.

_,P. _x.
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117. zl_
THE independency of the ambassador would be very im
•mbassa, perfect, and his security very precarious_ if the house in
d_r'_house,which he lives were not to enjoy a perfect immunity, and to
r202)
be inaccessible to the ordinary officers of justice.
The am
bassador might be molested under a thousand pretexts; his
secrets might be discovered by searching his papers, and his
(202) How far exempt from a distress, see Novelle v. Toogood. 1 Barn.
& Cres. 554, 2 Dowl. & R. 833, S.C.
b(odern

acts

$16_

usually

subject

the

land-

lord of a house tenanted
by an am.
bassador to the payment of poor-rar_al
and taxee._C.
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person exposed to insults.
Thus, all the reasons which es- BOOK
rV.
tablish his independence and inviolability, concur likewise in c_AP._x.
securing the freedom of his house. In all civilized nations,
this right is acknowledged as annexed to the ambassadorial
character; and an ambassador's house, at least in all the
ordinary affairs of life, is, equally with his person, considered
as being out of the country.
Of this, a remarkable instance
occurred, not many years ago, at Petersburgh.
On the 3d
of April, 1752, thirty soldiers, with an officer at their head,
entered the house of baron Greiffenheim, the Swedish minis- [ 495 ]
ter, and carried off two of his domestics, whom they conducted to prison, under a pretence that those two men had
clandestinely sold liquors, which the imperial farm alone has
the privilege of selling.
The court, incensed at such a proceeding, caused the authors of this act of violence to be immediately taken into custody, and the empress ordered satisfaction to be made to the offended minister; she likewise
sent to him and to all the other foreign ministers, a declaration, in which she expressed her concern and resentment at
what had happened, and communicated the orders which she
had given to the senate to institute a prosecution against
the commissioner of the office established for the prevention
of the clandestine sale of liquors, he being the chief delinqt)ent.
JThe house of an ambassador ought to be safe from all outrage, being under the particular protection of the law of
nations, and that of the country ; to insult it, is a crime both
against the state and against all other nations. J
But the immunity and freedom of the ambas/sador's house _11s.Righl
is established only in favour of the minister and his house-of asylum.
hold; as is evident from the very reasons upon which it is
grounded.
Can he take advantage of the privilege, in order
to convert his house into an asylum, to afford shelter and
protection to the enemies of the prince, and to malefactors
of every kind, and thus screen them from the punishments
which they have deserved ? Such proceedings would be contrary to all the duties of an ambassador, to the spirit by
which he ought to be animated, and to the lawful purposes
for whmh he has been admitted into the country.
This is
what nobody will presume to deny. But I proceed further,
and lay it down as a certain truth, that a sovereign is not
obliged to tolerate an abuse so pernicious to his state, and so
detrimental to society.
I grant, indeed, that when there is
question only of certain ordinary transgressions, and these
commi_ns
who_--_)fo_e-t_-_'b_
° r-utheru_i'tunat_'fhan-_Hminal, o_-wh_ose p_nisl_ment is of no great imp_b_fance to the peace of society, the house of an ambassador
may well serve as an asylum for such offenders: and it is
be:ter that the sovereign should suffer them to escape, than
expose the ambassador to frequent molestation under pre7 :_

_s 2
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soox w tenee of a search after them, and thus involve the state in
c_,P. ix. any difficulty
which might arise from such proceedings.
/And as the house _f an ambassador
is independent
of the
: ordinary jurisdiction,
no magistrate,
justice of the peace, or
other subordinate
officer, is in any ease entitled
to enter it
by his own authority,
or to send any of his people to enter
it, unless on occasions of urgent necessity, when the public
welfare is threatened
with imminent danger which admits of
no delay.
Whatever
concerns
a point of such weight and
delicacy,--whatever
affects the rights and the dignity of a
foreign power,nwhatever
may embroil
the state with that
power,--is
to be laid immediately
befor_ the sovereign, and
to be determined
either by himself in person, or, under his
[ 496]

direction, by the privy council.
ThT_hq_us
it belongs to the sove
__ry_.n tQ. gl_ecjde, oR occasion, how far t_c r_g_ht_or-d_T_/fi_ "which an ambassador claims as belonging to his house, is to
be respected : and if the question relates to an offender whose
arrest or punishment is of great importance to the state, the
prince is not to be withheld by the consideration
of a privilege which was never granted for the detriment and ruin of
statesf.
In the year 17.6, the famous duke de Rlpperda
havi_g sheltered himself in the house of lord Harrington, ambassador from England, the council of Castile decided "that
he might be taken out of it, even by force; since_ otherwise,
those regulations which had been made for the purpose of
maintaining
a more regular and intimate correspondence
between sovereigns would, on the contrary, operate to the sub
version and utter ruin of their authority ;_and that, if persons who had been intrusted with the finances, the power_
and the secrets of the state, were, when guilty of violating
the duties of their office, allowed to take shelter under a privilege which had been granted to the houses of ambassadors
in favour only of ordinary offcnders, nsueh
an extension
of
the right of asylum would be productive of consequences the
most pernicious and detrimental
to all the powers on earth,
who, if the practice once became established,
would be reduced to the necessity, not only of enduring the presence of
every man who was plotting their destruction, but even of
seeing him supported in their own court."*_Nothing
could
be said on this head with greater truth and judgment.
The abuse of the privilege has nowhere been carried to
a greater extent than at Rome, where the ambassadors of
crowned heads claim it for the whole ward in which their
house is situated.
The popes, once so formidable
to sovereigns, have for above two centuries been in their turn under
a necessity of observing the most delicate and cautious circumspection
in their conduct towards them.
It is in vain
that they have endeavoured
to suppress, or at least to reduce
eXS
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within proper bounds, an abusive privilege, for which, pre- moo_rr.
scription, however great its antiquity, ought not to be c,AP. iz.
allowed as a sufficient plea in opposition to justice and
reason.

.--An
..........
ambassador's carriages and eqpguia es are equally pri-_ 110. E_valeted with his house, and for the same reasons: to insult empu°n of
them is an attack on the ambassador himself,
and-on the_(10r'8
n _mb=,_•
carsovereig n whom he represents.
They are independent of all r_gos;
subordinate autho_rlty-:-of guards, custom-house officers, magistrates and their agents,--and must not be stopped or
searched without a superior order. But in this instance, as
in that of the ambassador's house, the abuse is not to be confounded with the right.
It would be absurd that a foreign
minister should have the power of conveying off in his coach
a criminal of eonsequence,--a man, in the seizure of whose
person the state were highly interested: and that he should
do this under the very eyes of the sovereign, who thus would
see himself defied in his own kingdom and court. Where is
the sovereign who would suffer this ? The marquis de Fontenay, the French ambassador at Rome, sheltered the Neapolitan exiles and rebels, and at last undertook to convey them
out of Rome in his own carriages: but the carriages were
stopped at the city gates by some Corsicans of the pope's [ 497 ]
guard, and the Neapolitans committed to prison.
The ambassador warmly complained of the procedure: but the pope
answered "that his motive had only been that of arresting
men whom tile ambassador had assisted in escaping from confinement ; and that, since the ambassador took the liberty of
harbouring villains, and affording protection to every, criminal
in the papal territory,--at
least he, who was sovereign of the
state, ought to be allowed to have them retaken wherever
they could be found ; as the rights and privileges of ambassadors were not to be carried to such lengths."
The ambassador replied, "that it would not appear, on examination, that
he had granted an asylum to any subjects of the pope, but
solely to some Neapolitans, whom he might very lawfully
shelter, from the persecutions of the Spaniards."*
By this
answer, the minister tacitly conceded that he would not have
veen authorized to complain of the stoppage of his carriages,
if he had employed them for the purpose of favouring the
escape of any of the pope's subjects, and aiding criminals to
elufle the pursuit of justice.
./The persons in an ambassador's retinue partake of his _1_0.of
•mwolabfllty;
his mclependency
extends to
every
mdlwdual h`_retm,_
.......
.°
•
•
o_"
h_s _ous_hold: - so •mUmate
a connectmn
exists
between (203))
him and all those persons, that they share the same fate with
• See Wicquefort's
Ambassador, book
|. _ 28, towards the end.
tt203) PrivEeged
from an arrest, 7

Anne, e. 12 ; and see cases, Chltty's CoL
St_t. 13; 13 Price Rep. 805.--C.
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Ioo_ r_. him ; they immediately depend on him alone, and are exempt
CHAr.XX.from _he jurisdiction of the country, into which they would
not have come without such reservation in their favour. The
ambassador is bound to protect them; and no insult can be
offered to them, which is not at the same time an insult to
himself.
If the domestics and household of a foreign minister were not solely dependent on him, it is evident at first
sight, how easily he might be harassed, molested, and disturbed in the exercise of his functions.
These maxims are
at present everywhere adopted and confirmed by custom. •
_21of his The ambassador's wife is intimately united with him,/a_nd
w_feancl more particularly belongs to him than any other person of
f_Y;
his household.
Accordingly, she participates
in his inde
pendence and inviolability; she even reeei_'es distinguished
honours, which, in a certain degree, cannot be refused to her
without affronting the ambassador;
and for which there
exists, in the generality of courts, an established ceremonial.
The respect due to the ambassador extends likewise to his
children, who also partake of his immunities.
122.o¢the--'_le ambassador's secretary is one of hi_" domestics : _l_t
_retary of the secretary of the embassy holds h_s commission from the
th__.
_;
which makes him a kind of public minisbassy;
ter, enjoying in his own right the protection of the law of
[ 498 "l nations, and the immunities annexed to his office, independently of the ambassador, to whose orders he is indeed but
imperfectly suhjected,--sometimes
not at all, and always in
such degree only as their common master has been pleased
to ordain.
123.of
Couriers sent or received by an ambassador, his papers,
the ambasletVe-i'_,and despatches, all essentially belong to the embassy,
_ea°r_ °u" and are cousequenUy _o b6 h_il0 snorted ; since, ff they were
tlosptrtehosnot respected, the legitimate 6bjects of the embassy could
not be attained, nor would the ambassador be able to discharge his functions with the necessary degree of security.
The states-general of the United Provinces decided, while
the president Jeannin resided with them as ambassador from
:France, that, to open the letters of a public minister is a
breach of the law of nations.*
Other instances may be seen
in Wiequefort.
That privilege, however, does not---on certain momentous occasions, when the ambassador himself has
violated the law of nations, by forming or countenancing plots
or conspiracies against the state--deprive
us of the liberty
to seize his papers for the purpose of discovering the whole
secret, and detecting his accomplices; since, in such an
emergency, the ambassador himself may lawfully be arrested
and interrogated (§ 99). An example is furnished us in the
conduct of the Roman government, who seized the letters
• Wicquofort, book L _ 27.
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wluch a treasonable junto had committed to the hands of Bookxv.
T_rquin's ambassadors (§ 98).
c_Av.xx.
The persons in a foreign minister's retinue, being inde-_ 124. The
pendent of the jurisdiction of the country, cannot be takenamhass_m_o custody or punished without his consent. It would, d°esanth_"
rtty ovel
n_vertheless,
he highlyimproperthatthey shouldenjoyan his
reanue.
absolute
independence,
and be at liberty
to indulgein every
kindof licentious
dlsorder,
withoutcontrolorapprehension.
The ambassadormust necessarily
be supposedto possess
whatever degree of authority is requisite for keeping them in
order :* and some writers will have that authority to include
even a power over life and death.
When the marquis de
R_ny, afterwards duke De Sully, was in England as ambassador extraordinary from :France, a gentleman of his retinue
committed a murder, which caused a great noise among the
people of London.
The ambassador assembled some :French
noblemen who had accompanied him on his mission, tried the
murderer, and sentenced him to lose his head. He then acquainted the lord mayor of London that lie had pronounced
sentence on the criminal, desiring that magistrate to furnish
him with at, executioner and proper attendants to have the
punishment inflictc,d. But he afterwards consented to deliver up the criminal to the English, in order that they might [ 499 ]
execute justice on him as they thought proper : and Monsieur
De Beaumont, the :French ambassador in ordinary, prevailed
on the British monarch to pardon the young man, who was
related to that minister by the ties of consanguinity.t
It
rests entirely at the option of the sovereign to invest his ambassador with such an extensive power over the persons of his
suite : and the marquis de R6ny was confidently certain of
having his conduct approved by his master, who did, in fact,
express his approbation of the whole transaction.
In _ene-'ral, however, it is to be presumed that the ambassa"s-a-_oor
is \,,
1)d_'6_s_'c]-only of a coercive power sttfficient to restrain his
dependants, by other punishments which are not of a capital
or infamous nature.
He may punish the faults committed
against himself and against his master's service, or send the
delinquents to their sovereign, in order to their being punished. But should any of his people commit crimes against
society, which deserve a severe punishment, the ambassador
¢* It is his duty to watch over their
vonduct, and to exert his authority in
order to prevent them from transgressing the bounds of their statmn, and
committing
actmns
which
may give
just offence to the sovereign at whose
court he resldes,--an
event which may
sometimes
be productive
of very sermus and disagreeable
consequences,
The ]French court having
sent the
eouut
De Harcourt
to England
to

mediate
an accommodation
between
Charles I. and his parliament, several
gentlemen
of that minister's
suite repaired to the royal army, and fought
against the paxliamentanans,
on which
account
the parliament
lmmechately
declined
all further negotmatmn with
the count De Harcourt_
Duport's Hist.
of Conspir. vol. iv. p. 261. EdIL. A.D.
1729.
_ Sullfs
Memoirs_ vol. vi. chap. i.
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OF THE AMBASSADOR'S

HOUSE

loo_:_ ought to make a distinction between such of his domestics as
c_Ar._x. belong to his own nation, and others who are subjects of the
country where he resides.
The shortest and most natural
way with the latter, is to dismiss them from his service, and
deliver them up to justice.
As to those of his own nation, if
they have offended the sovereign of the country, or committed
any of those atrocious crimes in whose punishment all nations
are interested, and whose perpetrators are, for that reason,
usually surrendered by one state when demanded by another,--why should he not give them up to the nation which
calls for their punishment ? If the transgression be of a different kind, he is to send them to his sovereign.
Finally, if
the case be of a doubtful nature, it is the ambassador's duty
to keep the offender in irons till he receives orders from his
court. But if he passes a capital sentence on the criminal, I
do not think he can have it executed in his own house; an
execution of that nature being an act of territorial superiority
which belongs only to the sovereign of the country.
And
although the ambassador, together with his house and household, be reputed out of the country, that is nothing more
than a figurative mode of speech intended to express his independency, and all the rights necessary to the lawful success of the embassy: nor can that fiction involve privileges
which are reserved to the sovereign alone,--which are of too
delicate and important a nature to be communicated to a foreigner, and, moreover, not necessary to the ambassador for
the due discharge of his functions. If the offence has beer
committed agaihst the ambassador or against the service of
his master, the ambassador may send the delinquent to his
sovereign.
If the crime concerns the state where the mimster resides, he may try the criminal, and, if he finds him
[ 500 .] worthy of death, deliver him up to the justice of the country,
.
as/did• the marqms
de RoA n y.
125.Whey/_L_rJ]en the commission of an ambassador is at an end,-the rights _hea he has conelu4ed the business for which he came into
of an am- _rC.conntry,--when
he is recalled or dismissed,--_,
hassador
_vhen
he
is
obliged
to
depart on any account whatever, his
expire.
funct_ons_ceaa¢:

b.._is

pyivileges and rights

do not imme-

_d_a(te_ex_x_
_ha..retaias._tha_._ll.3zis._ara_._o _is so_6:
re_ n,_-to whom he is to make a report of his embassy.*
His
sa_ty, h_s independence, and hm mwolablhty are not less
necessary to the success of the embassy in his return, than
at his coming. Accordingly, when an ambassador departs
on account of a war arising between his master and the sovereign at whose court he was employed, he is allowed a sutll* "It was at that time," says Join- them happened to die, the ambassadors
ville, "an established custom, as well in whom they had mutually sent to each
pagan as in Christian countries, that, other remained prlsnners and slavee."_
when two princes were at war, if one of p 72, edit. A. _. 1797.
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cient time to quit the country in perfect security:
and, zooKiv.
moreover, if he was returning home by.._e% and happened to c,A_.xx__
be ta_ken on Ks passages he would be released without a mo-!_£_:]l@it_tJon,
_o not being subject to lawful capture.._.._
"For the same reasons, the ambassador s privileges "_till _12_ ca._es
exist at those times when the activity of his ministry happens _h_ Dew
to be suspended, and he stands in need of fresh powers, credentials
2_e D¢CeBSuch a case occurs in consequence of the death of the prince sary.
whom the minister represents, or of the sovereign at _'hose
court he resides.
On either occasion it becomes necessary
that the minister should be furnished with new credentials.
The necessity, however, is less cogent in the latter than in
the former case, especially if the successor of the deceased
prince be the natural and necessary successor; because,
while the authority whetce the minister's power emanated
still subsists, it is fairly presumable that he retains his former character at the court of the new sovereign.
But if his
own master is no more, the minister's powers are at an end;
and he must necessarily receive fresh credeutials from the
new prince, before he can be authorized to speak and act in
his name. In the interim, however, he still continues to be
the minister of his nation, and, as such, is entitled to enjoy
all the rights and honours annexed to that character.
At length, I have reached the end of my proposed career. _12_.cot.
I do not flatter myself with the idea of having given a per-elu_ion.
fect, full, and complete treatise of the law of nations; nor
was that, indeed, my design; for it would have been too
great a degree of confidence in my own abilities to have
made such an attempt on a subject so extensive and so copious. I shall think I have done a great deal, if my principles are approved as solid, luminous, and sufficient to enable
intelligent persons to give a proper solution on any minute
qnestions that may arise in particular cases; and shall be
happy if the result of my labours proves in anywise serviceable to those men in power who love mankind and respect
justiee,_and
furnishes them with weapons for the purpose
of defending the cause of right, and compelling the unjust
to observe at least some measures, and to keep within the
bounds of decency.
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lb.
of abandoning
country at a time of
danger, ib.
right of country to pumsh, ,b and n.
Of temporary absence from, 105.
right thereto in time of peace, lb.
return when public interest requires lt_
tb.
variation in political laws herein, _b.
these laws must be observed, _b.
when passports reqmslte, _b
Case* where a c_t_zen ha* a right to _uit his
country, ab.
when he cannot procure
subslstene,
there, _b.
where
body
of society
fail to discharge
their obhgations
towards
him, lb.
or attempt
to enact laws he is not
bound to submit to, 106.
instances herein, lb.
where only one religion allowed_ 106_
57.
where popular
state wish to have a
sovereign,
106, 11.
or to submlt to a foreignpower, 106,
94.
JEmlgrants, 100.
who are, ib.
sources of right to emigrate, lb.
is a natural right, *b.
or amsmg from a fundamental
law of
the state, ib.
or from a voluntary grant to the sorereign, ib.
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INDEX.

COUNTRY (emlgranta conti_med).
by treaty from foreign power, 106.
on account of rehglon, _b.
or where one state refuses to reee*ve
those of another. 106, 107.
r_ght to emigrate, how infringed, 107.
Sttpphcants, _b.
who are, io.
E_ile and Banishment
from, lb.
who an exile, lb.
one driven from place of settlement

CURllENT
OF RI%'ERS,
works tending to obstruct, unlawful, 122
of preventing
alteration m, 122, note.
right to soft on change of, 121, 122.
CUSTOMARY
LA_,
what, Pref. lxv.
hew far bmchug, ib.
foundation and extent of, lb.
general obhgatlon
of, lb.
consent to, when presumed, lxvL

but without a mark of infamy, lb.
banishment
what, lb.
a like expulsmn with mark of infamy,
107, and note.
time of, 107.
distinctmn
between exile and banishmcnt, lb.
exile somctames a punishment,
ib.

DEGRADATION,
suggestions

bamshment
al_ ays one, lb.
exile 107,
is elther
108. voluntary or involuntary,

DES]_RTERS,
punishment

voluntary when to escape punishment,
107.
involuntary when the effect of a supe-

DOMAIN.
See COUNTRY,PROPERTY.
of the right of. 183.
_es 0I_LI6ATX0NS
AND RIGHTS.

nor order, 108.
hmit of, as to place, ib.

DONATION,
of the sovereign, what, 228.
distinctmn between, and debts of, lb.
should be with a view to public welfare,
ib.

exiledliveandsomewhere_
bamshed man
ib. has a right to
nature of this right,

_b.

is of an imperfect kind, _b.
right of nations to refuse him

admit-

as to, to prevent

duclhng,

86.

DF, MOCRACY.
_:ee GOVERN_IEI_T.
what, 2.
empire kept by body of natron in its own
hand_, *b.
also called a popular government,
lb.

revocation
immumtles
lb.

of, 299.

o1_,lb.
and privileges

in nature

of,

tahoe, lb.
duty of nations towards him. lb.
cannot deprive him of necessaries, lb.
or pumsh for faults committed out of
their terntones,
109.
unless they affect the safety of mankind, lb.
of the delivery up of offenders, 109, and
note.
COURT OF HONOUR,

revocation of, ib.
DUELLING,
condemned,
84.
means of putting a stop to this disorderj
84 to 86.
suggestmns respecting, 84, 85.
of estabhshing
a Court of Honour, 85,
86.

establishment
of, proposed, 85, 86.
COURTS OF JUSTICE.
See JUSTICE.

ECCLESIASTICS.
PERY.

estabhshment
of, 78, 79.
CREDENTIALS.
_ee M12cIS1_R.
wh_t_ 461.
when new credentuds
necessary,

500.

CULTITATION,
utility of tillage, 34.
advantages
of, as a source of wealth, _b.
regnlatmns necessary in respect of, ib.
chstributmn
of land, lb.
protection of husbandmen,
35.
shouldlb. be placed

m an honourable

light,

cultivation of the soila natural obligation,
lb.
of public granaries, 36.
propriety of estabhshment
of, _'b.
management
of, lb.

_'ee

RELIGION.

Po-

of the sovereign's authority over, 68, 64.
nature of this authority, 64.
rule to be observed with respect to, _b.
should be subject to the public power, lb. "
the sovcre_gn's duty towards them, i_.
their duty to the state, lb.
reasons
estabhshing
sovereign's
right
over, 64_ 65.
authorities and examples, 65.
pernicious
consequences
of a contrary
opmion, lb.
abuses therefrom particularized,
65, 66.
ELECTIVE
STATE,
what, 23.
the l_ght of choosing successor on death
of sovereign, _b.
electave kings, real sovereigns, 24.

n_DEX.
KMBASSY,
mght of, what, 452.
of sending
and receiving public minis_rs, _b
of the necessity thereof, _b.
done by the agency of pubhc ministers, lb.
explanation
of term minister, 453.
of the right of sovereigns
to send and
receive public mimsters, lb.
right not taken away by unequal alliance,
lb.
or by a treaty of protechon, *b.
right of princes and states hereto, lb.
cities that have the right of banner, 454.
of mlmsters of viceroys, 455.
right of regcnt_ during an interregnum,
_b.
molestation in exercise of right, an inJury,
_b.
what allowable in tins respect in time of
war, 455, 456.
mimster of friendly power to be received,
456.
of resident ministers,
ib.
how mimsters
of an enemy to be admitted, 457.
from a u_urper, when_ 457, 458.
instances herein, _b.
EMIGRANT.
See COUNTRY.
who are emigrants,
106.
right to emigrate,
106, 33.
sources of their right, 106.
from law of nature, ib.
or fundamental
law of the state, ,b.
from voluntary grant of sovereign,
lb.
or from treaty with foreign power,
*b.
infringement
of their right, 107.
remedy for that infringement,
ib.
ENEMY,
Who _s an enemy. 321, and note.
distraction
between
pubhe
and private
enemy, 321.
all sub3ects of two states at war are oneroles, lb.
and continue so in all places, lb.
except m a neutral state, ib.
women and chfidsen are enemies,
321,
351.
how to be treated, 321, 362.
in case of sovereigns, 363.
Of th_ng_ belongiag to the enem_, 322.
belong to the nation at large, lb.
continue such everywhere,
lb.
when otherwise, _b.
neutral things found with enemy not to,
lb.
lauds

possessed by foreigners
country, lb.
things
due to the enemy
party, 322, 323.

in enemy's
by

a

third
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ENEMY (continued).
Of the enemy'* allle*, 323.
treaties of alhance m war, 323, 324.
defensive and offensive treaties, _24.
several kinds of, 323, 324.
difference
between
warlike
as_ociatloni
and auxlhary
treahes, 324.
auxlhary troop_, what, _b.
subsidies, what, _b.
trcaucs respecting,
lb.
when a nation allowed to assist anethel_
ib.
general pnnclple
herein, _b.
when to make alhances for war, 324--5.
of alhanees
made with natron actually
engaged m war. 325, 333.
alliances m time of peace, :_25, 333.
tacit elauee in every alhance, 325.
refusing
succours
when
no breach
of
alhancc. 326.
easus fcederis, what, _b.
never takes place in an unjust war, 326,
330.
how it exists m a defensive one, 326.
or in a treaty of guarantee,
_b.
of granting
or refu_mg
succours, 326_
327.
of two parties
in alhanee coming to a
rupture, 327.
duty of third party hereto, ,b.
of the enemy's ass,(mte,,
328.
who deemed such, 328 t4, 331.
those who make common cause with him,
are, 328.
or asmst him, wRhout being obliged _ i_
by treating, _b.
or are m an offen_lvc alhanee with him.
329.
how a defensive
alhance associates
wdh
the enemy, _b.
in what case it doe_ not produce the same
effect, 329, 330.
whether necessary
to declare war a_ains|
enemy'_ associates, 331
Of the r,ght over the,g8 belongb_g to the e_¢._
my, 364.
See WAR.
Of levying contributions
on enemy's count_J_
366. See WAR.
Of faith between enen*_es, 371.
See WAR.
ENLISTMENT,
of troops, 294.
in foreign countries,

298.

EI_rVOY,
who, 460.
rank of, lb.
are ordinary and extraordinary, ib.
the latter held in greater consideration,
lb.
]_QUITY, COURT OF,
bill in, to enforce treaty,
v. in note.

not mstainabl_
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ESCIIEATAGE,
what, 176, and note.
doctrine of, lb.
EXCHANGE.
See Mo_EY _
EXC_GE.
of money, what, 47.
a custom
of merchants
for remitting
money, ib.
should be supported by good laws, ib.
d-lty of nataons hereto, ib.
EXCOMMUNICATION.
abuse of the Pope's

See PoPEnV.
power herein, 73.

of men in office, _b.
of sovereigns,
lb.
instances of abuse, 74.
abuses not confined to Popes, lb.
instances hereof, 74, 75, m note.
EXEMPTION,
from carrying

_

FOREIGNERS,
described, 171.
rules with respect t_, 171.
conduct state should observe towards, i_.
rxght of, to enter territory, 172.
subject to the laws, 172, 173.
and punishable according thereto, 172.
disputes of, how judged, 172, and note.
protectmn due to, 173.
their duties towards the state, lb.
to what burthens subject, 174.
continue members of theLr own eountr_
_b.
state has no right
nor ovel' personal
who are the hezrs
right of, to make
will, how affected

over persons of, *b.
property of, _b.
of a foreigner,
175.
a will, ib.
by law of country, lb.

of escheatage,
and note. or doctrine
arms,

295.

EXILE.
See BANISHMENT.
who an exile, 107.
distinction between, and bamshment,
one driven from place of settlement,
but without mark of infamy, ib.
time of exile unlimited,
ib.

lb.
lb.

of ahenagc,

178o

of the right of, tralte/oraiae,
177.
of unmovaLle property possessed by, 177,
and note_.
eannot reheat real property, 177, note.
exceptmns thereto by treaty, 177, note.
marriages of, 177.
vahdlty, and proof of, 177, note.

when a pumshment,
ib.
is voluntary or involuntary,
lb., 108.
voluntary, ff to avoid pumbhment.
108.
Involuntary,
where effect of 8uperlor's
order, ib.
when hmlted to place, lb.
right of, to hoe somewhere,
lb.

FOREIGN
JUDGMENT,
effect of, and proof thereof, 166, note.
English
I ,, on this subject,
166,
note.

though r_ght only an imperfect one, lb.
nations may refuse him admittance,
_b.
but not without good reasons, ib.

GLORY,
of a nahon, what, 91.
advantages
of, _b.
duCy of natron to establish, lb.
how acqmred, lb.
duty of the prince herein, lb.
of the citizens, 92.

cannot pum_h for offences commztted
of their terrztorms. 109.
except for safety of mankind, lb.
of delivery

up of often:lets,

out

109, and note.

EXTERNAL
LAW_
what, lxii.

177, note.

examl:le of th_ Swiss, ib.
attacking the glory of a nation,

distraction between, and internal,
external law relates to men, lb.
_at_mal to the eonscmnce_ lb.

lxli.

FALSEHOOD,
what, 372, 373.
dlstmctmn between, and a lie, 372.
when bound to speak the truth
enemy, 373.
See ENEMY.

to an

FEDERAL
REPUBLIC,
whet. 3.
• union of independent
petual confederacy,

FOREIGN
LAW,
how proved, ]73 and note,

GOVERNMENT,
Of the several k_ads of, 2.
1. Popular or Democratic,
what, lb.
empire kept by body of
own hands, lb.
2. Arlstocratic_
_b.
what, lb.
where intrusted
_b.
3. MonarcMeal,

states
3.

by a per-

FEUDATORY
STATES,
what, 3.
one doing homage to a foreign power, 3.
though still a sovere*gn state, lb.

in

93.

lb.
nation

in itl

to a number of eitizen_,

lb.

what, lb.
where power in a single person,

Pr_,_I_l objectsof, _3.

1. To provide
for necessities
ib.
duty of sovereign herein, lb.
should procure plenty, lb.

of

lb.
_,'o_

L_DEX.
GOVERNMENT
(contlf
asd).
and take care therebe sv/_eientworkmen, 33.
should prevent emigration of those useful, ib.
and punish emissaries
enticing them
away, 34.
should encourage
labour and industry,
lb.
2

To procure ha,pinch of nat_ou,47.
nationshould labourafteritsown happiness, lb.
should instruct people, 47_ 48.
educate youth, 48.
examples of ancient states hereto, lb.
should foster and encourage
the arts
and sciences, _b.
allow freedom of philosophical
discusmen, 49.
inspire a love of virtue, bl.
a hatred of vine, ib.
hereby intention of rulers discovered,
ib.
state, &e. should perfect its understanding and will, 52.
And chrect knowledge
of citizens to its
welfare, lb.
should
respire them with the love of
country, 52, 53.
so in each individual, 53.
the like between
the nation and its
sovereign, lb.
definition
of term country, 53, 54_ I01,
103.
man's duty towards it, 54.

criminal to injure one's country, lb.
the glory of good citizens, lb.
examples, ib.
|. Tofort_fyitselfa_jalastexternalattaeks_
87.
of national strength, lb.
how constituted,
lb.
by number of citizens, *b.
their mihtary wrtues, ib.
and their riches, ib.
increase
of population,
and how offected, _b.
of national valour, 88, 89.
other mihtary virtues, 89.
in what consists the wealth of a nation_
_b., 90.
/lot in revenues of sovereign, 80.
hut in that of individuals,
89, 90.
strength
of state increased
thereby,
90.
when may be employed in defence of
the stats, ib.
state should have income proportionate
to its expenditure,
lb.
Qf the public revenue and taxes, lb.
Ihould not increase its power by illegal
meang, lb.
80
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GOVERNMENT
(continued).
power of natlonrelative,
00.
should
be measured
by that of its
neighbours, ib.
or those from whom it has any thing
to fear, ,b.
is sufficiently
powerful
when it can
resist attacks, ,b.
of the prudence reqmsite herein, ib.
GRANARIES,
proprietyof establishing
of,36.
GUARANTY.
See TREATIES.
for observance of treaties, 235.
what, lb.
gives the guarantee
no right to interfere,
sb.
nature of the obhgatmn it imposes, 236.
cannot lmpatr the rights of a third party,
tb.
duration of the guaranty,
ib.
HARBOURS,
of seashore,
to whom belonging,
129,
130.
HEREDITARY
STATE.
_ee Svcc_cssrvx
SVATR.
what, 2-L
ongm of, ib.
when may be changed, lb.
of renunciatmns,
26.
how far binding, lb.
of regents_ 27.
who to decide disputes respeetang sneer.
sion, lb.
foreign powers ought not, 29.
HOSPITALS.
erection

,%c WAR.
of_ for Invalids,

290.

HOSTAGES.
,_ee TREATY.
who are such, 238, 239.
given for observance of treaties, i_.
of the right over them, 239.
_ezr hberty alone pledged, lb.
when they are to be sent back, ibo
whether they may be detained
on an_
other account, i_.
may be detained
for their own aetionL
240.
of their support, lb.
to be provided by party giving, i/_.
subject cannot refuse to be, 241.
but a vassal may, lb.
who may give and receive hostages, t&
rank of hostages, tb.
ought not to escape, lb.
on escape, should be sent back, 242.
death of, whether to be replaced, lb.
of him who takes the place of, lb.
of a hostage succeeding
to the crown, _b.
to be released on dehvery of another euf
ttcient hostage, lb.
liability of, ends with treaty, ib.
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I_DEX.

HOSTAGES
(contla_a).
violation of treaty an injury to th_ hostages, 243.
abandonment
of, by sovereign, _b.
compensation
due to them thereon, ib.
fate of, when he who has g_ven them fails
in his engagement,
ib.
may transfer his allegiance,
$b.
hfe of. cannot be taken, ib.
IMMUNITIES.
,See POP]_RY.
abuse of popish clergy m respect of, 71.
attempt of, to escape from poht_eal authomty, ib.
of their church possessions, 72, 73.
IMPERFECT
I_ATURALIZATION,
what, 102.
INItABITANT.
See COU_TUT.
_ho deemed such, 102.
the foreigners settled in a country_ lb.
their rights and dutms, _b.
are liable to the laws, lb.
are bound to defend the state, _b.
of perpetual
inhabitants,
lb.
who are such, zb.
children of, theLr rights, lb.
I_HERITA_NCE.
_ee PROPERTY.
right

of
110.

parties

limitation
of right,
law of, in England,

to

bequeath

property,

_b.
116, note.

INSTRUCTIONS.
_ee
MII_xs_R,
LtC.
to public ministers, what, 461.

Pus-

INTERNAL
LAW OF NATIONS_
what, lvliL
why so called, _b.
INTERNAL
POLICE,
what, 83.
essential to preserve order,
regulations
to enforce, lb.
Holland instanced, tb.

ib.

INTERNATIONAL
COURTt
difficult to establish, lift.
observations
hereon, lb.
JURISDICTION,
of a nation, 166.
nature and extent of, _b.
nations should respect right of, _b.
effect of, in foreign countries, ib._ and n.
(107).
JU_ POSTLIMINIUM,
right of, defined, 392.
foundation of right, lb.
duty of sovereign herein, _b.
how right takes effect, 393.
whether among alhe_ ib

JUS

POSTLIMINIUM
((contln_ed).
of no vahdity m neutral nations, 393.
what things recoverable
by thzs righ_
394.
right when presumed to he rehnquished_
_b.
of persons who cannot return to right oft
lb.
but enjoy it when retaken, *b.
whether
right extends
to property alien.
ated by enemy, 395.
dlstinctaon between movable and lmmovable property, _b.
whether a subdued nation can enjoy thin
right, 396.
distinction herein, ib.
right for what Is restored at the peace.
307.
for things ceded to the enemy, _b.
does not exist on conclusion of peace, _b.
why always in force for prisoners, lb.
how rights of prisoners subsLst, 398.
will of prisoner at war, _b.
marriage not dissolved by captlwty of one
of the parties, _b.
regulatmns
respecting right of, estabhshed
by treaty or custom, *b.

JUSTICE
AND POLITY,
necessity for observance

of, 77, 160.

a nation ought to make justice reign, 77.
methods of doing so, *b.
by establishing
good laws, ib.
by enforcing execution of them, 77, 78.
duty of prince m this respect, 78.
how he is to dispense justice, sb.
should appoint
enlightened
and upright
judges, _b.
ordinary courts should determine revenue
causes, 79.
should establish supreme eour*_, lb.
of the right of appeal, lb.
prince should preserve forms of justice, 80.
should support
authority
of judges, zb.
of distributors justice, ib.
meaning of term, lb.
should regulate
distribution
of employments and rewards, _b.
of the punishment
of transgressors,
81.
foundation of right to pumsh, ib.
who to punish. _b.
of the criminal laws, _b.
necessity
of, to prevent crime, <b.
of the degree of punishment,
82.
should be limited to safety of state, lb.
should he proportioned to guilt of par_y_
_b.
_hould not he sanguinary, _b.
consequences
thereof, lb.
exeeutaon of the laws, 82, 83.
to whom belongs, 82.
duty in fins respect_ 82_ 83. -

_D_eC.
JUSTICE
AND POLITY (oomt/n_
should not aggravate
the sentence, 83.
of pardoning,
lb.
an attribute
of the sovereign 2 ib.
how to be exercised, ib.
nf the internal police_ lb.
m what it consists, lb.
essential to preserve order_ _b.
regulations
to enforce, lb.
Holland instanced,
ib.
of duelling or single combat, 84.
custom of, condemned,
*b.
means of putting a stop to this disorder,
84--87.
of the observance of justice between hatmns, 160.
necessity
for observance nf. _b.
obhgatmns
of nations
to cultivate
it,
*b.
right of refusing
to submit to injusttce,
161.
right a perfect one, and produces, lb.
the right of defence, zb.
and right of doing ourselves justice,
_b.
right to pumsh injustice, lb.
right of natmns against one that openly
despises justice, lb.
K_G.

_ee

SOVEREIGN,

SOVEREIGN

STATE.

LAKE.
See RrWRS, STnE_S,
and LAsts.
proprietors
of, who, 123.
of the increase of lakes, lb.
of the land formed on banks of, 125.
to whom belonging,
sb.
where bed of, dried up, lb.
junsdletmu
over lakes and rivers_ lb.
LAW

OF NATIONS,
defined, lv.
idea and general principles of the law of
nations, lv., lviii.
what meant by a nation or state_ Iv.
it is a moral person, *b.
defimtmn of the law of nations, lb.
general v_cw of, and how ascertained,
ib.,
n. (1).
present sources of information
thereon,
lv.
violation of, when a ground of war, lb.
no permanent or general court of, lb.
teaches rights and obligations of nations,
Iv. m nots.
knowledge of, essential, lb.
how knowledge of, ascertained, lb.
Christtanity
the unfailing
rule m construction of, lb.
in Great Britain held to be part of law
of the land, ib.
sources of mformatlon respecting, enumerated, ib.
In _at
l_ht nation vomddered_ lvL
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LAW OF NATIONS
(eontlmued 1.
In what laws _t originally cow,sisteR, lvL
originally the law of nature, lb.
though hml_ed, &c., by circumstances,
i&
defimtlon of the nece_sar_ law of, lvltL
apphcatlon
of, to nations, tb.
*uternut law of nations, what, lb.
natural law of. what, _b.
it is immutable,
tb.
nations cannot make change in, lb.
nor d_spense with obhgatmns arising from
it, lb.
treaty, &c., contravening,
unlawful, liE.
when other_ise,
lb.
_oe*ety established
by nature
between all
_,/,_td,
_b.
as between men, _'b.
as between natmns, Ix.
object of this society of nations, lxi,
general obhgations
herein, _b.
1. to benefit
other
nations without
prejudice to itself, lxil.
2. the peaceable enjoyment of hberty
and independence,
lb.
effect of that liberty, lxii., 367.
natron may judge for itself, _b.
of making war for injuries to, lxiv.
extent of that right, _b.
_st*nchons
between _nternal and externalj
perfect and imperfect obligations and
r_ghts, lxd.
internal obhgation
binds the consmencs,
lb.
exter_zal relates to men, lb.
iuternal
obhgatmn Is of the same nature,
ib.
though varying in degree, lb.
external is dlwded into perfect and tmperfeet, lb.
perfect, what, lb.
imperfect, what, zb.
Equality of nations, lxiii.
all naturally
equal, lb.
and inherit
the same obhgations
and
rights, lb.
without regard to power or weakness, ¢b.
effect of that equahty, ib.
each natron mistress of her own actmus,
ib.
when right_ of others not affected thereby,
lb.
Voluntary
law of nations, lb. and note.
what meant thereby, lb.
r_ght of nations against infractors of_ lxi r.
right of declaring war, _b.
measure of that right, _'b.
_onventlonal
law of natioa_, lxv. a_
I(lxiv).
what, and who bound by, lxv.
_uston_ary law of, _b.
founded on a tacit consent, i&
how d_stinguished, ib.
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LAW

OF NATIONS
(continued).
general rules respecting, lxv.
how far obligatJry,
lxvi.
when may be relinquished, lb.
Positwe law of, lb.
is of three kinds, lb.
wluntary,
lb.
customary,
zb.
eonvenhonal,
lb.
from whence proceeding,
lb.
deduced from the will of nations, lb.
distinguished
from natural or necessary
law of nations, _b.
General maxim respecting use of necessary
and tol,_nmr_ law of nat_ous, *b.

LEGISLATIVE
POWER,
what, 11.
to whom intrusted, ib.
may be to the sovereign,
ib.
or to an assembly, lb.
or to both jointly, _b.
right of, to change the constitution,
only extends to civil and pohtmal
lb.
and not to fundamental
laws, lb.

lb.
laws,

LETTER
OF MARQUE.
See REPRISAL.
what 7 285.
LIE,
distinction
between, and mere falsehood,
372, 373.
when bound to speak the truth to an
enemy, 373.
See E_EMY.
MANIFESTOES,
what, 319.
MARITIME
ancient

LAW,
codes relating

to, Iv. in note.

is imperfect, lb.
MARRIAGE,
of aliens,177, and note.
valldityand constructionof,in England,
16t}, note, 177, note.
hocz proved, 177, note.
not dissolved by captivity

of one of the

parties, 398.
MEDIATION,
what, 276.
in time of peace, lb.
in time of war, 437.
MERCENARY
SOLDIERS.
who, 297.
]K_LITARY
I_.ISCIPL]2CE,
importance of, considered,

MINISTERS,
PUBLIC (continued).
Of ambaesadors,
459. See AMBASSADOR.
are ordinary or extraordinary,
lb.
distinction hereto, lb.
privileges
of, and rights, lb., and n. (4_4).
Of envoys, 460.
are ordinary or extraordinary,
lb.
importance
of the latter, ib.
Of reszdents, tb.
of mimsters simply so called, lb.
representative
character of, _b.
distinction
between
and m_n_sters extra
ord_mry, 460, 461.
of consuls, agents, deputies, commlssmners, &e.,_61.
eredentmls,
what, lb.
character of minister known
Iustruct_ons of, defined, ,b.
what they contain, _b.
]_ight ofsendu_t
ambassadors,
Of the rlght_, prw_leges,and
464.
of the respect due to them,

by, _b.

461, 462.
zmmantti_s

of,

lb.

persons of, sacred and inviolable, _h
privilege of, from arrest, 459, note.
partmular
proteetmn due t_ him, 465.
injuries to, how redressed, lb.
when protectmn to, commences, 466.
what due to them m countries
through
whmh they pass, lb.
Of ambassadors go_g to aS e_em_/'s country_
467.
when may be arrested, lb.
instance of arrest, lb.
of embassies between enemies, lb.
necessity for. lb.
Of heralds, trumpeters, and drummers, 468.
are privileged messengers, tb.
persons of, to be respected, ib.
even m civil war, 468, 469.
may be refusedadmittance,when, 469.
appearanceof resultto,shouldbe avoidedm
lb.
by and to whom they may be sent, 470.
Independe_we of foreign mtn_aters, lb.
how th_ should behave, 472.
independence
of, not to be oonverted rote
licentiousness,
lb.
must conform to the customs and laws of
the country, 472, 473.
so far as consistent with his mission, 472
Tampering with fidelit_/ of, 473.

299.

MILITARY
LAWS,
necessity of, considered, 299.
MINISTERS,
PUBLIC,
who are, 453.
of the several orders of, 459.
their origis, lb.
_heir representative
character,/b,

Bribery of, and when excusable, 473, 474.
of making presents, &c., by, lb.
How punishable,
475, 475.
1. for ordinary transgressions,
475.
2. for offences against the prince, lb. a
right of ordering away, lb.
or of repressing
him by force, if he behaves as an enemy, 476.
or where he forms dangerous
plot_ and
conspiracies, ib.

rrrvEx.
M/2_'ISTERS,
PUBLIC (eonn,u_d).
mstameesof
dismissal, 477.
what may be done to him, according
to
the exigencies of the ease, 478.
of ambassador
attemptang the hfe of the
sovereign, 479.
instances respecting immunit_s
of public
ministers, 480, 481.
what reprisals may be made on. 481.
why not in general permitted, 481, 482.
_nrevments
of soations resl_eetin _ privileges
of, 482.
allowed the free exercise of his religion,
483.
exemption of, from imposts, 484.
to what exteut_ lb.
this obligatmn founded on use and cus°
tom, 485.
Of secret m_n_sters, ib.
rights and duties of, 485, 486.
of a sovereign m a foreign country, 486.
conduct to be pursued towards, ib.
his rights,
privileges,
and secunty_ 486,
487.
Of det_ut_es to states, 487.
rights and lmmumtles
of_ ib.
safety to persons of, _b.
blI_ISTERS
OF RELIGION.

Nee

RE-

LX_mN.
MI"_SIONARIES,
of their employment
in religious matters,
158.
of refusal of admittance
to them, ib.
MONARCHY.
_ec GOVEI_I_E_r.
defined, 2.
a government confided to one person, 2.
form of, considered, 2, in note.
MONEY AND EXCHANGE,
Of the establishment of money, 45.
utility and convenience
of, lb.
commerce facihtated
by, ib.
duty of nation with respect to coin, lb.
impression
on the seal of its standard
value, _b.
should be craned in sovereign's name, lb.
amount of coinage, ib.
of increasing value of, when inexpedient,
lb.
rights in respect of, 46.
state alone has the right of coining, ib.
of counterfeiting
coin, lb.
an offence against the sovereign, i_.
though made of standard value, lb.
coming a prerogative
of majesty, lb.
how one nation may injure another in the
article of coin, 47.
as by counterfeiting,
ib.
or protecting, &c. those who do, lb.
all princes equally interested in exterminsting them, lb., and note.
Of _:ed_a_te a_d the la_s of commerce, 47.
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MONEY AND EXCHANGE
(c_,tln_d).
a custom
of merchants
for remltUn i
money, 47.
should be supported
by good laws, i_.
duty of nations hereto, _b.
MONOPOLY.
See CoM_EHCe.
duty of sovereign
MUNICIPAL

COURT.

to hinder,

1_6.

,See JVRISDICTIO1W.

jurisdiction of, lv. in note.
cannot enforce treaty, _b.
when otherwise,
tb.
NATION.
See STARE.
law ot. See LAW or iN_a_orcs.
meaning of term nation, lv., 1.
is a moral person, lb.
susceptxble of oblig_taons
and rights, lv.,
4.
of the state and sovereignty
of, 1.
of the several kinds of government
of, 9
General pr_ncl]ole of the duties of a nat_on
toward_ _tself, 4.
should act agreeably to its nature, ib.
should preserve and perfect itself, lb.
in what consists its preserwtten,
_b.
what its perfeetmn,
ib.
what Is the end of civil socmty, 5
of the nation's
obhgaUon
to preserve
itself, _b.
also to preserve its members, ib
has a right to everything
necessary for
its preservation,
6.
or which may promote that end, lb.
should avmd every thing that might
occasion its destruction.
6, 7
should be perfect m itself and state, 6.
should
avoid
every
thing
contrar_
_hereto, 7.
of the right derived from these obli
gatmns, _b.
examples, ib.
a natron o Ight to know Itself, 8.
Common dune_ of, towards others, 133.
foundatms
of those duties, 133, 134.
offices of humanity,
134, 135.
&florence of religmn
should not proelude the performance
of them,
139.
instances, 139, 140, and notes.
general pnnc]ple
ef the mutual dudes
of natmns. 135.
duties of a natron for the preservation
of others, ib
should assist a nation affected with
famine
or other
calamity,
13¢_
and note.
instances, 136.
should contribute
to the perfection of
others, 136, 137.
of the right to require the offices of
bumamty,
138.
of the right to refuse them, lb.
3D
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ZNVEX.

NATI0_
(eoutlnusa_.
performance of, cannot be enforced, 138.
mutual love of nations, zb.
each natron should cultivate
the friendship of others, 138, 139.
and perfect itself for the advantage
of
others, 139.
to take care of their glory, lb.
rule and measure of the offices of huinanity, 140.
particular
limitation with regard to the
prince, 141.
no nation ought to injure others, 141,
142.
meaning of the word injure, 141, note.
how far one natron may injure the cornmerce of another, 142, note.
case of revolted colony, lb.
should avoid giving offence to others,
142, 143.
of the publication of libels, 143, note.
Of the protection sought by a _*atlon, 93.
of simple protection, 03, 94.
how obtained, and terms, lb.
reservation of right of government,
lb.
voluntary
submission
of one nation to
another, 94.
when may lawfully do so, lb.
on what terms, _b.
of the different kinds of submission, lb.
may

leave inferior nation a part of the
sovereignty,
lb.
may totally abolish it, lb.
may incorporate
the two in one, lb.
right of citizens when natron submits to a
foreign power, ib.
when not bound to submit, lb.
may sell effects and retire elsewhere, 94,
106.
these compacts
by failure of
note.

how annulled, 95.
protection,
95, 06,

and

through want of good faith, 05.
by infidelity of party protected, lb.
by encroachments
of, protected, lb.
by sttence of party protected, 95, 96.
Of the separat_onof
anation from a state of
t_Mch it _s a member, 96, 97.
difference
between
incorporated
nations
and those merely m a state of subjection, lb.
failure of protection
alone no ground of
separation, ib.
their duty when in danger, 97.
to use endeavours to maintain themselves
in their present state, lb.
if overcome by force, may treat with the
conqueror,_'b,
_heir right when ahandnned.
97, 08.
may provide for their own safety, 97.
instances, 97, 98.
Of the eetablishment of, in a country, 98.

_ATI0_r
(co_tlnued_.
possession of, and how acqutred, 98.
excinslve right thereto, to.
comprehends two things, ib.
right of domain and empire, lb.
acqmeitlon of, m a vacant counL-,,y, 99.
empire over, acquired with domain, lb.
another mode of acquiring it, ib.
of appropriation of a desert country by a
nation, lb.
must take entire possession, lb.
where possession
m a few wanderin|
tribes, 99, 100, 101.
by treaties, 153.
our duty to conform to general customs,
153, and note.
of mutual respect sovereigns
owe each
other, 153.
how sovereign
ought to maintain
hil
dignity, 154.
Of the right of _atton to security, lb.
nature of this right, _b.
gives the right of resistance, 154, 161.
and of obtaining reparatmn, 155, 161.
gives the right of pumshmg,
_b.
right of, against a mlschmvous people, lb.
cannot
interfere
in the government
of
another state, 155, and note.
one sovereign cannot make himself judge
of conduct of another, 155.
how far may interfere
m a quarrel between a sovereign
and his people,
157.
right of opposing such interference,
167,
158.
no nation to be restrained as to religion_
158.
offices of humanity
in these matters,
ib.
Of missionaries, ib
may order
them
lb.

to

leave

dominions,

their duty to obey, lb.
of the circumspection
to be used herein,
159.
what sovereign
may do in favour of
these who profess his religmn
m
another state, 159, 160.
Of eolonles, 1Ol.
when they become a part of the mother
country, lb.
Of the thlngs relating to that establlshment, ib
_ce Cou_rRY.
Of the mutual commerce _etween nations, 143,
See

COMMERCE.

Of the d_gnity and equallty of natiOnS 145
dignity of nations or sovereigns, _b.
their
obligation
to maintain
it, 149,
154.
their equallty_ 149.
their precedence, lb.
none can claim it as a right,/b.

INDEX.
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NATION (e_nHnued).
how far power and antiquity of state give
it precedence, 149.
form of government
immaterial, 150.
state to keep its rank, though governmeat changed, ib.
treaties and established
customs to be

NATION (eo_¢n,ed).
equitable
conditions
to be offered, 281,
282.
rights of party in possession in doubtful
eases, ib.
how reparation
of injury to he sought,
_b.

observed, lb.
instances herein, 150, 151.
of the name and honours
given by the
nation to its conductor, 151.
rule of conduct in this respect, lb.
right of sovereign to assume honours and
titles, 152.

of retaliation,
282, 283.
when, and how far justifiable,
lb.
of the various modes of pnmshment
wlh°
out resorting
to arms. 283.
of retort_on, what, _b.
of reprisals,
what, 283_ 284.
_S'ee R_PRISAL.

right

of other nations in this respect,
152.
their duty, lb.
how titles and honours may be secured,
153.
Of the observance of justlce between natlot*s,
160. See JUSTICE AIqV POLITY.
necessity for observance of, 160.
m
obligation of nations to cultivate it, ib.
right of refusing
to submit to injusttce,
161.
this right
a perfect
one, lb., and produces,
the right of defence, lb.
the right of doing ourselves justice,
lb.
and right to punish injustice, lb.
right of natmns against one that openly
despises justice, _b.
Of

term_natiny
d_slvutes between _atlons,
274.
genera/observations
herein, lb.
every nation bound to give satisfaction,
275.
haw nations may abandon their rights
and complmnts, ib.
4._ty of sovereign
to insist on compeDsation for wrongs to his subjects,
276.
.sans suggested
by the law of nature
for terminating
theLr disputes, tb.
1. by amicable accommodation,
ib.
2. by compromise, _b.
3 by mediation,
ib.
4. by arbltratmn, 277, 278.
_h_se
several
modes
described,
276_
278.
of conferences and congresses, 278.
distinctions
to be made between evident
and doubtful eases, 278.
between essential rights and inferior 9nes,
279.
of

resorting to force in doubtful cases,
280.
when conciliatory
measures may be dispensed with, lb.
t_g_ct of voluntary
law of nationt_ 280_
281

Of the fiery of a nat_on, 91. See GLORr.
Of the concern a n_tton ma_t ]_a;_ _n the
aetwns
of her e*tizens, 161.
See
CITIZEN.
Of the effects of domaen between nat;ons, 164.
_ee Co,TiTRe.
Of the r(qhts common to all natiom_, 178
See
OBLIGATIONS
AND _IGHTS
O/war between nations, 290.
_'ee WArn
Of peace betwee_* nattons, and obligation to
cultivate it, 428. See PEACE.
NATI_rES.
See COUNTRY.
who are, 101.
those born of parents who are citazens_
ib.
succeed to rights of parents, 1Ol, &e.
born of foreigners, 101.
become eittzens by tacit consent, ibo
NATURALIZATION,
what, 102, and n.
by whom granted. 102.
of imperfect naturahzation.
_b.
of naturalization
by b_rth, _b.
instances, _b. in note.
NATURAL
LAW,
what. lvin m note.
defined to be the science

of the law

of

nature, lxvii, m note.
of God and our conscience, ib.
the basis of the law of natlon% lv
note.
nations subject to, and bound by, lvi,

m

NECESSARY

LAW,

what, lviii.
application of, to nations, lb.
why _o called, lb.
is Immutable. _b.
nation_ cannot vary, ib
or dispense with its obligations,
maxim concerning use of, lxvi.
NEUTRALITY,
what, 332.
of neutral nations, lb.
conduct to be observed by_ d_.
impartiality of, lb.

eli.
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NEUTRALITY
(contlnued).
in what it consists, 332.
relates solely to war t lb.
what a breach of neutrality_ 332, 333.
_n ally may furnish
succour due from
hml, 333.
and yet remain neuter, lb.
of the "lght of remaining neuter, lb.
all nations may remain so, lb.
unless otherwise hound by treaties, lb.
when they should join in the contest, lb.
treaties of neutrality, lb.
when _wful to enter into, _b.
when from necessity, _b.
when with both parties, 333, 334.
foundation of rules of neutrality, 334.
how lewes may be allowed, &c, without
breach of, tb.
of breach of, generally, 334, 335.
trade of neutral natmns with those at war,
335, and note.
of seizing the property thereof, 336.
passage of troops through neutral country, 340.
of the right thereof, lb.
when may be refused, 340, 343, 345.
permission must he apphed for, 340.
may be refused for good reasons, 341.
as where war unjust, 345.
m what ease may be foreed_ 341.
fear of danger authorizes
a refusal, 342
343.
or a demand of every reasonable securityj
342.
whether
necessary
quired, tb.

to

give

security

re-

equahty to be observed towards both parties as to the passag_ 343.
no complaint hes against neutral state for
granting passage, 4b.
state may refuse from fear of resentment
of opposite party, lb.
or lest her country should become the
theatre of warp lb.
what included in grant of passage, 344.
to include
all connected with passage of
troops, lb.
safety of passage, lb.
hostilities not to be committed in neutrals'
country, ib.
sea, when considered part of territory_
344, in uote.
of contraband
goods, 337.
what deemed such, lb.
distinctions as to, lb.
when may be confiscated,/b,
ef searehin 9 neutral ships_ 338, 339, and
note.
foundation of right to do so, 339.
neutral ship refusing to be searched_ and
consequences,
lb.
may be condemned as & priza_ lb.

NEUTRALITY
f,conti_ued).
manner
of search generally
sett_od in
treaties, 339.
credit usually given
to certificates, and
bill of lading, sb.
unless fraud apparent, 339, and notes.
of enemy's
property
on board neutral
ship, 339.
liability thereof to seizure, 339, and note.
of neutral's property on board enemy'_
ship, 339.
restoratmn thereof to neutral, lb.
latter to bear any loss resulting
from
capture, _'b.
of trading
with a besieged
town_ 33Y,
and note.
commerce
with, absolutely
prohibited,
339.
of blockade, and violation therecf_ _3_
and note
See ]_LOCKADE.
of impartial ot_ees of neutrals, 340.
duty of, towards helhgerents, ib.
may render impastial assistance, ib.
other assistance by treaty, &c., i"b.
enemy pursuing
ship rote neutral port
must refrain from hostilities
there,
344, note.
nor can ship be condemned in, 344, note.
neutral country not to afford a retreat t_"
troops, 345.
conduct of troops passing through neu.
tral country, _b.
stipulations
for indemnification
against
loss, tb.
OATH.
",_ee TREATrES.
of the use of, in treaties, 232.
does not constitute the oblij.*ation, lb.
or change the nature thereof, lb.
give pre-eminence
of one treaty above
or another, 233.
does not give force to an invalid treaty_
_b.
of asseverations,

_5.

OBLIGATIONS
AND RIGHTS.
Distlnetions
respeetlnp, lxiL
are internal and external, ib.
or perfect and imperfect, lb.
I_ernal
oblipaKon , what, lb.
binding on the conscience, lb.
always of the same nature, ib.
E_ternal,
_hat, ib.
relates to men, &c., lb.
is either perfect or imperfect_ z'b.
perfect where performance
may be coz_pelled, lb.
imperfect when ouly a right to ¢_k, lb.
Of rights retaifled by all nations, 178.
of what rights men cannot be deprived,
lb.
right still remaining from primitive _t_
of communion, lb.

_DEX.
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OBIJGATIONS,
&c. (contlauea_.
introduction
and tacit restriction thereon, 178.
right retained by each nation over the
property of others, lb.
right of necessity, ib.
right of procuring
provisions by force,
179.
when this right may be resorted to, lb.
right of making use of things belonging to others, zb.
compensation for the same, lb.
of pressing
vessels
in cases of nosesslty, ib.
eompensatmn
to be made for services,
_b.
right of carrying off women, ib.
instance
of the rape of Sabine women,
lb.

PARD0_,
right of, in whom, 83.
an attribute of sovereignty,
ib.
of the exercise thereoL _b.
should be without injury to any one, lb.
or where welfare el state reqmres an
execphon, lb.
exorcise
of, should be for advantage
of society, _b.
PASSPORT,
what, 416.
d_stinctlon as to, and safe conduct, lb.
by whom granted, 459, in note, 105.

right of passage, 180.
none can be deprived of, lb.
though right llmltod, _b.
right of, from necessity, lb.
when may be enforced, lb.
when to escape from danger, ib.
of right
of vessel to force entry in a
foreign port, lb.
right of procuring necessaries, _b.
right of dwelling
in a foreign country,
_b.

duty of sovereign empowered
to appoint
successor, 32, 435.
must have at least a tacit ratification,
32, 33.
PEACE,
what peace is, 429, 430.
obhgatlon to cultivate it, 430.
soverelgn's obhgatlon hereto, ib.
extent of this duty, ib.
of the dlstarbers of, 431.
how far war may be continued, 431, 302.

right herein defined, 180, 181.
right of use of things
inexhaustible,
181.
instances of rights, _b.
right of innocent
use, and what meant
thereby, 181, 182.
nature of this right in general, 182.
who to decide thereon, lb.
where right doubtful, ib.
in cases not doubtful, lb.
exercise of this right between nations,
182, 183.
Of t_ right of domain, 183.
exercise of that right by nations, lb.
general duty of the proprietor, lb.
bound to grant a lawful passage,/5,
but sureties may be required_ 184.
pas_ge
of merchandise,
lb.
right of residence, 184, 171.
should m general be granted, 184.
unless reqatred for unlawful
purposes_
ib.
what,

no ground
for expulsicnj
184,
185.
how to act towards foreigners
de,ring
a
perpetual residence, 185.
oi the right accruing
from • general
permission, lb.
of right granted as a favour, 186.
the nation ought to be court_ua, _
PACTION.
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PATRIMONIAL
STATE,
what, 30.
doctrine of, refuted, 25, 30, 435.
true sovereignty
inahenahle,
25, 31, 32,
and notes.

peace the end of war, 432.
general effects of peace, zb.
Treati_ of, 432 to 440.
defined, 432.
by whom concluded, lb.
sovereign's authority herein, 432, 433.
when bruited, 433.
ofahenahons
made by a treaty of peace, i&
to what extent may be made, 433, 434.
when sovereign
may dispose
of what
concerns indlwduals, 435.
state bound to indemnify sufferers, ib.
whether sovereign,
prisoner of war, can
conclude treaty of peace, lb.
when he may negotiate it, &c, ib.
who then to conclude it, lb.
duty of state to procure release of sow_reign, 436.
when may be made with an usurper, ib.
alhes included in, lb.
when not binding on allies, 436, 437.
assomates, to treat each by himself, 437.
of mcdiatmn, ib.
on what footing peace may be eoncinded_
lb.
general effect thereof, 438.
engage to preserve perpetual peace, ib.
of speclal eomproxm*es, *b.
axzncsty, what, 439.
a l, orpetual obhvion of the past_ lb.
necessarily
implied in every treaty
peace, lb.
3 D2
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PEACE (contln_ed).
of things not
439.

r_DEX.
mentions,

in the

treaty,

of things not included therein, _b.
does not extend to things having no relation to the war, _b.
as debts contracted with individuals, lb.
or to movables, &c., *b.
former treaties, mentioned and confirmed
in the new, are part of it, 440.
Of the execution of those treaties, 440 to 443.
when the obhg_tlon
of the treaty cornmences, 440.
pubheatmn of peace, lb.
should be without delay, lb.
when may be postponed, 440, 441.
time of the executmn thereof, 441.
lawful excuse for delay, ib.
promise
vmd when party has hindered
the performance
of it, _'b.
eessatmn of contributions,
442.
products of the things ceded or restored,
lb.
in what conditmn to be restored, lb.
import of word rvstituttan,
_b.
instances, 442, 443.
,[uter'fretat_on of treaty of peace, 443.
1. where
doubtful,
against
the prescriber thereof, lb.
2. names of ceded countries, lb.
how to he understood, ib.
3. restoratmn
not to be understood of
those who have voluntarily given
themselves up, 44_.
'Of t_e observance and breach thereof, lb.
binds me nation and successors, _b.
to be faithfully observed, _b.
plea of fear or force does not dispense
with its observance, ib.
breach of what, 446.
ways m whmh it may be broken, Cb.
may be violated m three ways, 446 to 450.
1. by conduct
contrary to the nature
thereof, 446.
to take up arms for a fresh cause,
no breach, ib.
nor is a subsequent alliance with an
enemy _ h_each, 447.
distinctmn to be made between a new
war and a breach of treaty, lb.
justifiable
defence
no breach
of
treaty, 448.
causes
of rupture
on account of
alloes, 449.
2. by conduct
contrary
to its _artleular nature, _b.
instances herein, lb.
$. by violatmn of any article, lb.
violation of a single artie]e breaks
the whole treaty, 450.
me distinction
between
more and less
important articles, 449.

PEACE (continued).
of penalty annexed
arhcle, 450.

to the violation

of an

studied delays, their effect, lb.
of insurmountable
difficulties, lb.
when time must be allowed, 450, 451.
or indemnity given, 451.
preferable to recourse to arms, lb.
instruehon of treaty by subjects, lb.
distinction, ff not Imputable to sovereign_
lb.
the treaty not broken by, lb.
of infractmn by alhes, _b.
right of offended party against violator
of treaty, 452.
optional to declare treaty null_ or ullo_
it to subsist, _b.
PIETY.
See RELIGION.
meaning of, 55.
its influence on happiness of nation, _b.
nagon ought therefore to be pious, ib.
should be attended with knowledge,
_b.
consequences
of want of, 55, 56.
POISO_T,
use of, in warfare condemned as odlous_
360.
not to be adopted by way of reprisal, lb.
of poisoning prisoners, 358, 360, 361.
use of poisoned weapons condemned, 361
so, of poisoning springs, _b.
POLICE.
See JUSTXCEA_ POLITy.
POLITICAL
EQUILIBRIUM.
what, 312.

See WArn

POPE.
See POPERY.
POPERYp
Abuses of, particularized,
66.
1. power of the popes, ib.
extent thereof, 66, 67.
whence it arises, 67.
effect of, in a foreign court, lb.
instances, 65 to 67.
2. important
employments
conferred
by a foreign power, 68.
disposal of ecclesiastical
dlgmfies, ib.
practice hereof a wolatmn of nation's
right, £b.
nations submitting
to, condemned,
lb.
3. powerful
subjects
dependirg
on a
foreign court, 68, 69.
abuse m this respect, 69.
4. the celibacy of the priests, is.
for what cause invented, lb.
practice of, condemned,
69, 70.
of convents, ib.
marriage advocated, 70.
5. enormous pretensions of the clergy,
lb.
their pre-eminency,
lb.
its prejudice on good order,/b.

_D_X.
POPERY (tvatinued).
independence of, 7'-
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'PRESCRIPTION,
I
of usueaptlon and prescription, 187, and

immunities, lb.
t
their attempt to escape fi Jm political,
authority, zb.
dram their lmmumtws fom God, zb
1. immunmes of church possessions,
72, 73.
same immunity clmmed for possesmons of the church, 72.
when state may exempt them, zb.
should be first taken for the use and
safety of the state, 73.
limit of exemptmn, 72.
8. excommumcaUou of men in office,
73.
9. and of sovereigns themselves, 74. I
instances of abuse, _b.
I
" but abuses not confined to popes, j
_b.
i
instance, 74. 75, in note.
lO. the clergy drawing every thing to ]
themselves, and disturbing the
order of justice, 75, 76.
1 I. money drawn to Rome, 76.
thetr rapacity herein, rmnous to
the court of Rome, tb.
i
1_. laws and customs contrary to the
welfare of states, _b.

note.
d:finmon of, 187, &c.
IS derived from the law of nature, 187.
what foundation reqmred for or&nary
prescnpUon, 189.
of immemorial prescription, 2b.
claimant ailegang reasons for ins silence,
190.
proprietor showing he does not intend to
abandon hLs right, _b.
prescription founded on the actions of
the proprietor, *b.
usucapUon and preseriptmn take place
between natmns, ib
more difficult between nations to found
them on a presumptive desertion,
190, 191.
other principles that enforce prescnptiou,
191.
effects of voluntary law of nations on
this subject, 191, 19°.
law of treatm_ or customs herein, 192
nations should adopt rules on this subject, _b.
exclusive right to, not acquired by prescript/on, 127.
right may be acquired by treaty, 126.

consequence of trusting same to the PRETEXTS,
clergy, _b.
its perniemus effect on the state, _b.
what, 804, 306. See WArn
POPULAR
GOVERNMENT.
See Go- PRISONERS OF WAR.
See Wxm
vg_m_T,
right of making, 353.
what, 2.
are not to be put to death, 348, 354.
empire kept by state in its own hands, 2.
how to be treated, 354.
also called a democracy, lb.
PORTS.
See SrA.
to whom belongqng, 129.
enemy pursuing ship into neutral port
must refrain from hostilities there
344, n.
POSITIVE LAW,
what, lxlv., lxvh, lxvn., and notes,
proceeds from the will of nations, 66.
Is of three lunds, lxvh
1. voluntary, what, tb.
2. customary, what, _b.
3. conventional, what, _b.
*o.hetwo latter called the arbitrary law of
nations, IXVL
POSTLIMI_'IUM.
See Jus POSTLI_INIU_.
PREROGATIVES
OF THE CROWN,
what, 15.
with respect to coin, 46. See COIN.
in matters ofreli_on, 62. SeeREI,IGION,
with regard to pubhc property. 112. See
PROPERT_.
as to pardoning offenders, 83.
See
Pa.RDO_

mautb:oTnfined
and fettered
to be treated
harshly,@.lb.
unless gmtty of crime, _b.
are seldom Ill-treated by European u_
tlons, tb.
of releasing them on parole, 355.
whether prisoners who cannot be fed,
&c., may be put to death, zb.
should be dtsmts,cd on parole, _b.
whether may be made slaves, 356.
In what cases lawful, tb.
exchange and ransom of, 357.
object of detention of. tb.
time of exchange or ransom, ib.
when proper, tb.
state bound to procure release of, lb.
its duty to proxlde for support, lb.
formerly obliged to redeem themselves, lb.
of assassination and poisanmg of, 35i_,
360. 361.
practice of, condemned, _b.
of the jus posthmmmm with respect to,
398.
m force for prisoners, 397.
how rights of, subsmt, 398.
may dispose of and wilt property,/h.
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INDEX.

PRIZE CDURT,
sow constituted, 364, 392, in notes,
questions of capture or prize determined
in, 364, 392, in notes,
ru,es respecting, 166, note.
1. must belong to belhgerent country,
_b., 344, note.
2. must have actually sat in country
to which it belonged, @.
3. properly condemned must be, at
time of condemnation, in country
where sentence pronounced, tb.
PRIVATEER.
See WAI_.

PROPERTY
(conhm_d_
preservation and repairs of ccmmo,_
possessions, 115.
expenses hereof, and how _alsed, lb.
tuty and right of sovereJgn here n, t&
Of prwate pn_verty, 115, 116.
rights of proprietors of, 115
when sovermgn may interfere there°
wRh. _b.
may subject it to regulahous of pohce,
_b.
may compel sale of, in eases of neeessity, 115, 116.
power over. m other instances, tb.
should hinder monopolies, 116.
of inheritances thereto, _b.
right of persons to bequeath it, _b.
when Ihmited, _b.
Of the alwnatwn of pubhc property, ib
right of nation herein, tb.
dutaes of nation in this respect, lb.
in cases of necessity, _b.
duues of the prince as to, 117.
cannot alienate it, _b.
though nation may give him a rigLt
to it, tb.
but right not to be presumed, ib.
rules respecting alienation between
nations, zb.
of treaties thereon, tb.
of alienation era part of the state, 118.
should only be in cases of extreme
necessity, _b
rights of dismembered party, 118, 119.
not obhged to receive new master, 119.
whether prince has power to dlbmember the state, tb.

PROPERTY,
Lhfferent hnds of, 109.
is public, common, or private, tb.
Ofpubhc property, 109, 113.
what, 109.
called by Romans res communez, ib.
of what it consists, _b.
how acquired, 110.
of the revenues of the public properry, _b.
naturally at the sovereign's disposal,
tb.
nation may grant him the use and
property of its common possesslons, _b.
may allow him the dommn, lb.
and reserve to itself the use of them,
_b.
of taxes, 111. See TAXES.
nation may reserve to itself the right
of imposing, tb.
of the sovereign who has this power, _b.
his duties with respect to, 112.
of eminent domain annexed to sovereignty, zb.
PROTECTION.
See NATI0s.
his righ_ thereto, vb.
of protectmn sought by a nation, 93.
may dispose thereof, _b.
simple treaty of, what. 93, 94.
government of private property, 113.
how annulled, 95.
.gf common property, 113, 115.
PUBLIC GRANARIES,
what, 109, 110.
propriety of estabhshmg, 36.
sovereign may make laws respecting,
113.
PUBLIC WAYS,
but not abuse such power, tb.
utility of highways, canals, &e., 43, and
of alienation of property of a corponote.
ration, @.
duty of government in respect of, 43.
corporation has a fight to do so, *b.
should render them safe and comt_mhow that right should be exercised, Ib
dmus, tb.
whose consent requisite .hereto, @.
its rights m this respect, tb.
of the several kinds of corporate pronataon should contribute to expenses of.
petty, 114.
tb.
use of common property, _b.
may compel t.eople to labour at, 4_.
how each member is to enjoy it, lb.
or contnbute to the expense, 44, and
must not injure the common use, lb. t
see note
fight of anticipation in the use of it, ab. i
foundation of the rights of toll, ,b.
• of the exercise of this right, 1
inata_ces
im drawing water from a well,/b.
/
felling tree iu a forest, 114.
1

how
by arhtrary hw of
abusesfarof,tolerated
,b., and notes.
nations, _b.
now generally settled by treaties,/b.

I_Dr.x.
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UNISHMENT. See Jvs_c_.
RELIGION. See PmrY.
Of transgressors, 81.
Of rellgton external and iatomal, 56.
foundation of right of punhhing, lb.
defined, lb.
founded on right of personal safety,//_
as an affair of conscience, ib.
to whom ]t belongs, _b.
or an affair of state, lb.
of the laws, and their execution, /b.
I_tghts of tn&vutuals as to, tb.
of the criminal laws, lb.
shouht acqmre knowledge of God o.r,d
neeesmty of these laws, zb.
his laws, lb.
thexr thrace, and estabhshment, 81, 82
love and respect due to God, ib.
Of the degree of punishment, 82.
hberty of conscmnce, tb.
not to be beyond what safety of state
right to exercise chmce m matters of_erequires, _b.
hmon, 56, 60.
what to be eonstdered in proportmntmportauee of this r_ght, 56. 61.
ing of it, _.5.
m natural and mvmlable, lb.
as nature of crime Itself, tb.
should be hmtted within just bound_
opportunitm_ of committing it, _b.
56.
degree of injury done to the pubhc, _b.
Pubhe estabhshment of rehgwn, lb.
consequences of unnecessary severity, tb.
is a matter of state, 57.
importance of enforcing the laws, tb.
and under junsdtctmn of political authority, zb.
I_ANSOM,
of a n_tton how establL_hed, lb.
of prisoners, 357.
When as yet no estabhshed rehgwn, _b.
right to detain ttll ransomed, lb.
ehome of, how made, lb.
tmae of ransom, _b.
duty of naUon herem, lb.
generally settled by treaty, tb
majoraty to have choice of, lb.
rxght of sovereign to enforce payment of
but minority to have hberty to follow
ransom, 414.
then" own rebglou, lb.
eonventmns relating to the ransom, 419.
or separate from socmty of majority, tb.
r_ght to demand, may be transferred, lb.
when may sell their property, and reshould notbe m an unhmlted manner, _b
tn-e, _b., 106.
what may annul the eonventmn made
I_'hen there ts an estabhshed reh,.'wn, 58.
for the rate of the ransom, lb.
natron bound to protect and support, _b,
ransom proporttonate to rank of officer,
when may make change_ therem, _b.
lb.
of the danger of mnox attune, ,b
concealment of rank, compact may be
who to delerrame on changes, lb.
annulled, _b.
[
prisoner dying before payment of ran- i
m case of a new rehgmn spreading, tb,
sore, _b.
I Dul_es and r_gl_tsof sovereign wuh respect to
ransom when, or not due, 419, 420,
I
rehgwn, _b.
instances, _b.
When no rehglon estobh._hcd._b.
prisoner released on eond_tmn of proshouldstatable
estabhsh
one_b.by mild and
means,
curmg the relea._e of another, 420.
when bound to return, _b.
wherement
prisoner
ts retaken
before payof ransom,
tb.
his habfl_ty to pay second ransom, lb.
otherwise, ff rescued before he has obtamed h_s hberty, 421.
of ships, &e., 414, not_-_,
prohibited by Enghsh laws, 414, note.
_ANSOM BILLS,
d_ctrine of, recogmsed as a part of the
law of nataons, 414, note.
REBEL.
See Clvtr. L<w.
w-ao
are
rebels,
424. 422.
sovere_gn's
right422,
against,
obhgatory on htm to perform promises
to. 423.
REGENT,
wh_.n to be appointed, 23.
authority, 27

should not use authority or restraint,
tb.
should prevent mtroductmn of onn
permcmus to morahty, &c., tb.
When there _s an estabh.,hed _eltgto_t,59.
duty of so_eretgn to _ateh over _t, lb.
should restrain attempts to dmturb it.
lb.
his right to mterfere m such case, lb.
how nght to be exercised, _b.
objects of h_s care, and the means he
ought to employ, _o.
mtermr as weU as external religion
should be, tb.
Of toleration, tb
of all tenets advisable, w
unless dangerous to morahty, i&
Of prtn, e's &tty, when _tatmn rtsoh_d to
clu_n_.e__ re/,,_o,, _b.
cannot constram them thereto, 61,
but may exerctse h_s o,vn rdigaon, Cb.
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RELIGION (contmued).
RELIGION (contmued)
difference of, does not deprive him of
3. Powerful subjects dependmg on io
hm crown, 61.
i
reign court, 68, 69.
duties and rLghts of the sovereign recon- i
abuse m this respect, 69.
cried with those of the subjects, I
4. The celibacy of their priests, zL.
tb.
for what cause mvented, zb.
Right of soveretg_ to hax_ _ns'peclton over
practme of, condemned, 70.
matters of rehgwn, 62.
of convents, 69, 70.
should have mspection of all relating
marmage advocated, 70.
thereto, lb.
5. Enormous pretensions of the clergy,
also over those who teach it,/b,
tb.
its exercise advantageous to the state,
ofthezr assumed pre-emmence, zb.
_b.
its prejudme on good order, zb.
a prerogative of majesty, zb
6. Independence of, 71.
right of nalaon to delegate this power,
rmmunmes of, _b.
zb.
attempt of, to escape from pohtmal
moverelgn's duty to prevent abuse of
authority, tb.
received rehgnon, 63.
clmm their mlmunities from God, tb.
his authority over mxmsters of religion,
7. Immumtms of church possessions
tb.
72, 73.
this authority described, 63, 64.
when state may exempt them, 72.
cannot compel ecclesiastic to preach
limit of exemption, tb
against his conscience, 64.
,
8. Excommumcatmn
of men in office
duty of ecclesiastic herein, @.
73.
rule to be obser_ ed with respect to eccle9. And of sovereigns themselves, 74.
siastw_, tb.
instances of this abuse, 74, 75, m note.
should enjoy a large portion of es10. The clergy drawing ever-,- thmg to
teem, tb.
themselves, and disturbing the
should have no authority, @.
order of justice, 75. 7t;
or claim mdependence, ,b.
11. Money drawn to Rome, 7t;
thouid be subject to the pubhc powers,
12. Laws and customs contrary to the
tb.
welfare ot states, _b.
and amenable to sovereign for their
consequences of trusting same to the
conduct, zb.
clergy, zb
duty of sovereign towards, lb.
pernicious effects thereot on tke state,
should cause them to be respected,
_b.
tb.
.Rtgh' of natzons to interfere with rehg_on
and invest them with anthomty sufliof each other, 157, 158.
cmnt to discharge their functions
no nation can be restrained with re_b.
spect to, 158.
but should prevent abuse of that auwith respect to missionaries, _b.
thonty, tb.
what a sovereign may do m favour of
clergy when formidable as a separate
those professing his rehgion m anbody, _b.
other country, 159.
P_ecapltulat_oa of reasons estabhshtng sore.
re_gn's rights tn matters of rehgzon, RENUNCIATIO2N,
64, 65.
what, 25.
authorities and examples, 65.
vahdity and effect of, 25, 26.
Pstmi_ious consequences of denying sovereign REPRISALS,
to be head of the church, lb.
what, 283.
abuses particularized, ib.
their nature, 283, 284.
l. Power of the popes, 66. A._esPOPEaccomplishment of, 284.
hr.
what required to render them lawful,
extent thereof, 66, 67.
lb.
l>srun.lous effect of, in a foreign ¢_urt,
must be on just grounds before allowed,
67.
lb.
instances, lb.
upon what effects reprisals made_ /b,
2. Of important employments conferred by
and note.
a foreign power, 68.
general reprisals, what, 285, note.
disposal of dzgnitms, ib.
state should compensate those who outfit
a violation of a nation's right, ib.
by, 285.
,
submission thereto condemned, ib
|overeiga alone can order reprisals, _b.

_Dsx.
REPRISALS
(continued).
termed by the French_letters
ofmarque,
285.
against
a naUon for the actions of its
subject_, _b.
but not in favour of foreigners
_b
those who have given caube lot, ought
to mdemmfy
the sufferers, 286.
what deemed a refusal to do justice, 286,
287.
arrest of subjects by way of, 287, 481
instances
ot, _b.
our right against
those who oppose repnsals 287.
just reprisals do not afford a Just cause
of war, 288.
how we ought to confine
ourselves
to
reprisals, or proceed to extremities,
288, 289
when latmr course preferable, 289.
of reprmals during war, 348.
whether
may be made on ambassadors,
&c., 481. 482.
use of poison not to be adopted by way
of reprisal, 360.
REPUBLIC.
_e GovzR_c_z_r.
what, 2.
empire
intrusted
by nation
number of eltLzens, 2.

to a certain

RESIDENTS,
wht,, 460.
RETALIATION
317.
RETORTION,
REVENUE.

OF INJURIES,

282, 283,

283.
See PRoeglrrv.

of the public revenues,
110.
at whose disposal, tb,
apphcation
of, _b.
RIGHTS.
See OBLIGATIONS AND RIGHTS.
RIVERS,
STREAMS,
AND LAKES,
right of natron thereto, 120.
of r_ver separating
two territories,
7b.
rules respecting,
tb.
1. where
natron
takes
possession
of
country, bounded by, zb.
prionLv of possessmn
g_ves right, _b.
2. and
appropnates
to itself
the use
thereof, _b.
3. where possessmn doubtful, _b.
4. where
possession
long
and undmputed, 120, and note.
5. where settled by treaty, 120.
of the bed of a fiver dried up, or tak ng
another course, 121.
the bed of, belongs to owner of river, lb.
of the right of alluvion, lb.
d_stinction between, and avulsion, _b.
whether
it produces any change in the
right to the river, ib.
where bed of changed, 122,
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RIVERS,
right

&c. (co_mnutd)
of sod ot abandoned
cotlrao, ill
whom, 122.
of works tending to turn the current of
_b.
when, or not lawful, ib.
or m prejudwe of right of others, lb.
rules m relation to intert_nng
nghtl, ib.
where right of fishery exists, tb.
m cases of navigation,
zb.
of lakes, 123, 124.
See LAKES.
proprmtor_, of, who, 123.
of the increase of lakes, ib.
oftand
termed on banks of lakes, 12fi.
where bed of lake drmd up, lb.
Jurisdiction
o*er lakes and rivers, i_

SAFE

CONDUCT,
what, 416.
dlstmctmn
between,
and passport,
ib.
right of soverezg_ to grant, _b.
when may delegate
right, lb.
is not transferable,
ib.
of safe conduct
granted
for certain
eflhets, _b.
those effects may be removed
others, lb.
extent of the protm*ed security, lb.
duty of party granting
it, 417.
of the right derl_ed thereby, tb.
when

by

whether includes baggage and domestics,
tb.
practwe
to specify partlcu|ar_,
ib.
granted
to lather
does not include
his
farad 5 , _b.
when to party and his retinue, tb.
term of safe conduct,
41_.
of person forcibly detained
beyond
the
term, lb.
of respite m ease of forcible detainer or
swkness, lb.
does not expire at death
ot hml wh_,
gave it, lb.
how may be revoked, ib.
time allowed in ca_e of revocation,
ib.
SAFE-GUARD.
See Exg._tv.
what. and when granted,
369.
SEA,
its use. 125.
dominion o_er, 125, m note.
whether
_t can he possessed,
125.
no one can appropriate
to h_mself the
use eL lb.
attempt
to exclude
another
doe_ it an
injury, 126.
attempt an m3ury to all natmns, eb.
exclusive
right
may be acquired
by
treaties, _b.
but not by prescriptmn,
or long usage, 127,
unless by slrtue of a tacit agreement,
lb.
but sea near the coasts may become a
property, _b.
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SEA

I_DEX.
[ccntin_¢_d).
teaser_ for app] opnaung
coast, 12t_
how

the sea near the.

far thin possession
128, 129.

may

extend

of shores and ports, 129.
of bays and straits, 129, 130.
of straits

m particular,

130.

of tax m right of passage, lb.
of the right to wrecks, zb.
when allowed, zb.
to whom belonging,
lb.
of a ofseaa natron
included 130,
within
131. the

territories

of the jurlsdlcUon
over the sea, 131.
qmplre and domain over, not inseparable, _b.
of children born at, 102.
See COV_TR£.
SEARCH.
See NEUTRALITY.
right of, m neutral shtps, 338, 339.
consequences
of refusal, ib.
usually settled by treaty, lb,
SEPARATION,
of a nahon

from the state

of which

it m

a member, 96.
when allowed, 96. 97.
when conquered
or abandoned,
97.
mere t_adure of proteetmn
not suffiemnt,
96, 97.
SETTLEM]:_NT.
See COUSTRY.
what, 103.
when may be changed, ib.
d_stmctmn
between, and habitation,
lb.
of natural
or original settlement,
ib.
acqmred
settlement,
what, _b.
_HORE,
129.
See SEA.
SLAVERY,
of the right to condemn
prisoners
356, 357.
_ee Pmso_R.

SOVEREIGN,
obligations and rights of, 12.
who is a sovereign,
1, 12.
established
for the advantage
of society
13.
representattve
character of, 14.
ongm of, tb.
m intrusted
with the obligations
nation. _b.
and invested with its rights, 14.
rights of m this respect.
14, 15.
ought to know the natron, 15.

of thq

extent of his power, tb.
hm prerogatives,
_b
to respect and support the laws fundamental, _b,
may change those not fundamental,
ib
ought to maintain
the existing laws, 16.
in what sense subject to the laws, lb.
person
natron

of, sacred and invmlable,
17.
may curb a tyrant,
17, 18.

may

withdraw
itself from his obedmnee,
tb.
arhltratmn
between,
and his subjects, 20.
obedtence which subjects owe to. 21.
when may resist hnn, _b.
appointment
of ministers by, 23.
duty of, m estabhshmg
glory of the n,Ltmn, 91.
of pardoning
offenders.
See PARI)ON.
right of. to grant privilege of safe conduct, 416
duty of state to procure release of when
u prisoner, 436.
right PI_OPERTY.
of, over property

of subject.

,._

to,

SOCIETY.
See I,_w oF NATm_S.
of the estahhshment
of natural
society,
lix.
its necessity,
_b.
its dutms and obhgatmns,
Ix. lxi.
Its object, lxl.
general laws deduced
therefrom, Ix. Ira.
I xll.
benefit
of others, without
prejudice
tc
ourselves,
lxt. lxu.
the hbort_" of natmns, lxfi.
effect of th_s hberty. Tb.
the right of judging for herself, lxii. 346.
_mportance
of tb_s law, lx_v.
vmlatmn
of, a ground of war, _b.
extent
of right, lb.
must not afl'_ct the hberty of natio_,
lb.
SOLDIERS.
,%_,WAn.
rightof raising,29%
of enhstment of, 294.

] SOLDIERS
(continuea')
their pay and quarters, 296.
of mercenary
sohtters, 297.

8OVEREIGN
STATE,
what, 2.
is such, though bound by
alliance, lb.
or by treaty of protection,

an

unequal

lb.

or to pay tribute, lb.
do homage,
twoor to
states
subject ib.
to the same prince,
may be, 3.
so of states forming a federal republic, ib,
when it ceases to be such, 4.
when under dominion of another, lb.
SOVEREIGNTY.
ST/_TE.
what, 3.
indivisibility
is inalmaable,

See

a/_o

Sov_

of, 27".
31.

sPY,
of the employment
,_TATE.

See NAomi,,
Sovznm_rr_.

of, 375_ 370, 358.
LAW

OY NATIOI_I
b

I_D_X.
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STATE
(contlnued).
TAXES,
Its to_tautt_n,
8.
lmpesitmn
and regulation
of, 111.
dutms and rights of the nation m reeach cmzen to contribute accerthng
to
bpect to, lb.
his abihty, lb.
of the public authority of, lb.
nature of the obligation, lb.
nation should choose the best const]tunation may reserve to itself the right of
tmn, 9.
imposing
them, lb.
of the political, fundamental,
and civil
of money bills, 1ll, in note.
laws of, lb.
of tile sovereign who has this power, ib.
of the support of the constitution,
and
duties of sovereign with respect to, ib.
obedmnce to the taws, 9, 10.
application
of, 112.
nghtb of nation with respect to its con- TERRITORY.
See CovNTI_Y.
may

st]tutlon and government,
10.
re._rm its government,
ib.

TESTAMENTS,
validity of, how decided, 167.
how construed
in England,
167, note

andthechange
its constitution,
16.
of
legislative
power el, 11.
right of, to change the conshtution,
ib
of the caution necessary
hereto, 12.
ts the judge of all disputes relatang to
the government,
lb.
no foreign power has a right to interfere
lb.
several
STRAIT.

kinds of states,
See SEA.

prisoner of war may make, 398.
TOLERATION.
See R_L1GION _,ND P]_T'/
when univer_al toleration advisable, 60
is so, unless
tenets dangerous
to merahty, lb.
TOLL.
See PUnLIC WAYs.

23.

foundation
of right to, 44, 115.
nature and object of imposition
of, 44

of refusing passage through,
130.
of levying tax on vessels passing through

on whom imposed, 44, and note.
TRADE,
37 to 43.
See CoMPaRes.

_b.

TREATIES,

STREAM,

120, 121
See Rrv_n, Szv._ss,
AND LAKES.
SUBMISSION.
See NaTroN.
of one nation to another, 94.
different kinds of, tb.
right of citizens on, _b.
how treaty of. annulled,
95
dlstincuon
between,
and ineorporatmn, 96.
SUBSIDY'.
See ENEmL
what, 324.

Of alliance and other pubhc treaties, 192.
nature of treaties, 192, and note
of pactions,
agreements,
and convert.
tions. 192.
by whom treaties are to be made, lb.
state under protectmn
may make, 193.
hmltation
of right, _b.
of treaties
concluded
by proxies
and
plenlpotenttarms,
ib.
by whom ratified, _b.
validity of treaties,
194.

SUCCESSIVE
OR
HEREDITARY
STATE,
what. 24.
origin of, lb.
when may be changed, 25.
ought to be kept, 26.
of renunciatmn,
25.
when, or not bmdang, lb.
of regents,
27.
in&vl_-ibdlty of sovereigns,
ib.
who to decide disputes
respecting
ve_ion, lb.
ought not to depend on JndgmoDt
foreign power, 29.
SUPPLICANT.
_ee OOV_V.
whuare,as 107.
such
implore
qmtted,

protection

of

suc-

of a I
]
[

a sore-

lb.

nataon
SURETY. reignSee against
G_ARAWrr.
fo_ observanvo
of treaties,
Tm_&rv,
$_

they
237.

injury does not render them void, _b.
duty of nations herein, tb.
if mjurmus to state, a nullity, lb.
so, if made ior unjust or dishonest
pur.
poses, 195.
contraction
of, with those who do nut
profess the true religion, lb.
obligation of observm_ treaties, 196.
necessity
of, a knowledged
by all nations, tb
glory to norm, resulting
therefrom,
tb.

have
,_e_

t

instances,
196.
violation of, an ae_ of injustice,
tb.
cannot
be made contrary
to those pro.
viously existing, _b.
how concluded
with several nations with
the

same ancient
vmw, 197.ally
more

entitled

to

no assistance in an unjust war, zb.
General dw_slo_t of the subject, 198.
ference,
lb. to things already
I. those
relating
by the law of nature,

pre-

dtte
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TREATIES
(contznued).
TREATIES
(continued).
2. those relating to furtter engagements,
presumpUon, how to be fotmded lr
189.
doubtful cases, 207.
the former described, lb.
instances m illustration, 207, 208
colhslon of these treaties with duty
obhgations and mghts resulting flora
we owe ourselves, lb.
a real treaty pas_ to the suctreatms by which we barely promme
cessor, 208.
to do no Injury, zb.
but general custom for succemor to
utdlty thereof, zb.
renew them, zb.
treaties concermng things not haof treaties accomphshed once for all
turally due, lb.
and perfected, 208, 209.
these treaties described, lb.
of those accomplished m part, 209, 210.
are equal or unequal, 198, 199.
personal alhance expires if one ot
of equal treaties, 199.
partms ceases to reign, 211.
obhgation of preserving equal|ty m
of those m their own nature personal,
treatms, 199.
211.
difference between equal and unequal
where concluded for defence of king
treaties, 200.
and royal famdy, _b.
of unequal treatms and alhances, _b.
when bmdmg where king deprived of
are da_lded rote two classes, _b.
his crown, _b.
1. where inequality
on rode of
distraction when dethroned by rebels,
stronger power, _b.
lb.
2. where on side of inferior, _b.
and lawfully dethroned, iS.
of unequal alhances, 201.
instances of Lores 4th and king
either nnpmr the sovereignty, or they
_llham, 212.
do not. lb.
obligation of a real alliance where the
how alhance with &minution of sorekmg m dethroned, zb.
relgnty may annul preceding
Of the dtssolution and renewal of treaties, ib.
treatms. 202, 203.
expiration of alhances made for a hmitad
should be avmded a_ much as possible,
time, 213.
203.
of the renewal of treaties, _b.
mutual duty of natmn_ with respect
of the tacit renewal of, 213, 214.
to unequal alhances, _b.
how dissolved when vmlated by one of
of those where mequahty on the side
contracting partms, 214.
of the more powerful party, 203,
violation of one treaty does not cancel
204.
another, _b.
how mequahty may be conformable
when vlolatmn of part cancels the whole
to the law of nature, 204.
215.
when imposed by way of punishment,
is vmd by the destruction of one of the
205.
contracting parties, 216.
of personal and real treaties, zb.
but not by state placing itself under propersonal alliance, what, _b.
teetmn of another, _b.
expires with him who makes It, zb.
of treatms dissolved by mutual consent.
real aJhance, what, _b.
217.
always attaches to the state, _.
Ofpubhc conventton_ m nature of, 218. _¢
unless hmited, lb.
CONVENTmN.
dmtincttons between, to be observed,
when made by severelgns, zb.
,b.
of those by subordinate powers, _b.
general rules respecting, zb.
oe treaties concluded by publw person
naming contracting partms in, does
not ha*rag sufficmnt power, 2_9.
not make It personal, zb.
of the agreement called Sponsm, _b.
alhance by a repubhc is real, zb.
state not bound thereby, 220.
subsmts, though form of government
effect of, on promiser. &.
changed, 206.
sovereign, how far bound by, 223.
of treaties concluded by kings or other
Of the faith of treaties, 229.
monarchs, zb.
wha_ is sacred among natmus, aS.
of perpetual treatms, lb.
trea:ms are held sacred between nations.
of those for a certain time, lb.
!b.
of treatics for king and his successors,
faith of treaties is sacred, _b.
lb.
and he who xaolales them vmlates the
U.eaties for the good of the kingdom,
207.

law of nations, ,b.
right of natmns against saolator, 230.

1_,mzx.
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TREATIES (cont/nued).
TREATIES (continumd).
violation of, by the popes, 230.
should be conformable ',o common usage
thinabuseauthormedby princes,
_48.
use of an oath m treaties, 232.
how ancient treaties to be interpreted.
does not constitute the obhgatloJ:,/b.
_b.
or produce new obhgatlons, tb.
of quibbles on words, 249.
or change the nature of them, lb.
rule lbr avoiding of, *b.
it gives no pre-ennnence to one treaty
mental reservatmns not allowed, _b
231. 1
above another, uZ
techmeal terms, how interpreted, 250.
cannot gave force to a treaty invalid,
233.
of asseveratwns, 232.
vmlatmn of, disgraceful, ib.
faith of treatms does not depend on the
difference of religion, 233.
preeautJons to be observed ill wording
of, 233.
of subterfuges m treaties, 234.
an evidently false interpretation inconsrstent with faith 6f treaties, ib.
faith tacRly pledged, _b
Of securities gwen /or observance of, 235.
guaranty, what, zb.
gives the guarantee no right to interfere,
lb.
nature of the obhgatmn it imposes,
236.
cannot impair the rights of a third party,
tb.
duration of the guaranty, _b.
oftreatms with surety, 237.
of pawns, seeuritms, and mortgages,
lb.
right of nation over what she holds as a
pledge, 237, 238.
how obliged to restore It, 238.
how she may appropriate it, lb.
of hostages, 238, 239.
See ttosrxog.
Of the iaterpretatwn of treaties. _44.
necessity of establmhmg rules of, _b.
general observatmng hereto, 244, and
notes,
taaxrms respecting, ib
1st, not allowable to interpret what
has no need of interpretaUon,
lb.
2d, if he who could and ought to
have explained himself, and has
not done it, It IS to h_s own
detriment, 245.
8d. neither of contracting parties to
interpret according to hrs own
fancy, zb.
4th, what m suffiemntly declared
is to be taken for true, 245,
246.
5th, interpretation ought to be made
according to certain rules, 246.
faith of treaties lays an obhgaUon to
follow lhese rules, 247.
general rule of interpretation,/b,

I

I
i
I

i

of terms whose slgmfieauon admits of
degrees, _b.
of figurative expressmns, ib.
of equivocal expressmns, 251.
rule for latter cases, tb.
not necessary to glve a term the saran
sense everywhere m the same deed,
252.
absurd interpretations
should be rejeered, lb.
absurdity described, and instances, ib.
interpretation rendering treaty void not
to be admitted, 253.
obscure expressmns, how interpreted,
254.
interpretatmn founded on the connection
of the discourse, tb.
or drawn from the connection, &e. of
the things themseh, es, 255.
to be founded on the reason of the deed,
256.
how, where many reasons have coneurred to deternune the wdl, 257.
what constitutes a sufficmnt reason for
an act of the wdl, _b.
extensive interpretation founded on the
reason of the act, lb.
of frauds tending to elude laws aud
promzses, 258
of restrictive mterpretatmns, 259.
use of, to avmd falling mW absurdities.
_b.
or into what is unlawful, lb.
or into what Is too severe and burthen.
some, 260.
how it ought to restrict the signification
agreeably to the subject. _b.
when change happening in the state of
things forms an except,on, 261.
interpretation of, in unforeseen cases,
262.
reasons arising from the possibihty ann
not the existence of the thing, w.
where expressmns capable of an ex.
tensmve and a hnnted sense. 263
ot mmgs favourable and things odmus,
zb.
favourable, when tending to the common
advantage, 264.
odious, when to the contrary, lb.
so, of things useful to human soeiety_
265.
whatever contains a rmnalty is odmus,//:
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(continued).

TREATIES

so,

whatever
renders
a deed void is
odle,ls, 265.
all tending to chang_ the present
state
of thmgr m favourable,
ib.
the contrary ]s ochous, lb.
of things of a mixed nature, 266.
interpretation
of favourable
things, tb.
rules respecting,
lb.
1. utmost latitude to be gaven to terms
used according to common usage,
lb.
2. terms of art to receive the fullest
mterpretatmn,
267.
3. but not m an improper stgmficatlon,
unless from necessity,
267.
4. sigmficatlon
to be restricted, where
leading to absur&ty,
zb.
5. to be restricted where equity or a
great common advantage
reqmras
It, lb.
interpretation
of things od/ous, ib.
should be hmlted, 267, 268.
examples, 268, 269.
how deeds of liberality should be interpreted, 270.
i
where
a collision
of laws and treaties,
u_.
General

rules
ib.

I. where
with
271.

respecting

interpretation

bare perm_sslon
prescrtptwn--latter

of,

incompatible
preferred,

2. treaty perm_ttlng, to give way to that
forbidding,
lb.
3. so, that whmh ardatns, to give way to
that which forbtds, lb.
4. where
colhsma
between
two affirma-

5
6.

7.
8.

9

tive treaties, latter to he preferred,
lb.
when otherwise, lb.
of two laws or conventions,
the less
general preferred, 272.
treaty not admitting
of delay, to be
preferred
to that to he done
at
another tame, 273.
of two competing
duties, the most
important,
&c_, preferred, lb.
of two prmnises, the party promised
to elect, 274.
but in case of doubt, promiser to
perform that in which most strongly
hound, tb.
treaty
confirmed
on oath
to
be
preferred
to one
not sworn
to,
tb.

I0. treaty enjoined under a penalty, to be
preferred
to that not enforced
by
one, _b.
too, of that enjoined
under a greater
penalty to that enforced by a lesser,
/_,

OF

PEACE,

432.

8e_ PzAc_

TRIBUTARY
STATE.
&e S:rATx.
what, 3.
is a sovereign state, 3.
TROOPS,
right of levying, 294.
enhstment
of, 294, 298
TI UCE.
See WAn.
what, 404.
does not terminate the war,/b.
is partial or general, _b.
general
truce for many years,/b.
how concluded,
lb.
soverelgn's
faith engaged in, 406.
when truce begans to be _)bhgatory, lb.
pubhcatmn
of, _b.
subjects contravening
the truce,/b.
vmlation of, 407.
stipulation
of penalty against
infractol
of, tb.
time of the truce, ib.
effects of a truce, 408.
what or not allowed during continuance
of, lb.
rules respecting, 408, 409.
1. each party may do at home what
they have a right to do in time
of peace, 409.
2. not to take advantage

of the truce

in doing what hostlhtles
would
have prevented, lb.
as continuing
the works of a swge,
_b.
or repamng
breaches, &c., lb.
or mtroducmg
succours, 410.
distinctions
herelm _b.
as army retreating
during
a sns
pensmn of hostdmes,
lb.
3. nothing
to be attempted
in contested places, but every thing to
be left as it was, 411.
but places qmtted, &c., by enemy
may be possessed, zb.
subjects mchned to revolt not to be
recewed during the truce, zb.
much less to be sohclted to treason,
lb.
persons or effects of enemy not to
he seized during truce, lb.
right of posthminmm
during a _-uce, tb
intercourse
allowed _luring, ib
_f persons
detaaned
by msurmounta
ble dafficultms after exptratlon
,)_
412.
of adding particular conehtions to truces,
*b.
at expiration
of, war renewed
witho_l
fresh declaratmn, zb.
TRIYrH,
when bound to speak it to an enemy,
373.

i_v_x.
USUCAPTION.
,See PRESCItXI"rION.
what, 187, and note.
VAGRANT.

See CoL'sTItY.

who are vagrants,
103.
those who ha_e no settlements,
Ib
ehddren of, ha_e thercfore
no country,
lb.
when country of vagrant that of child, lb.
as where vagrant has riot renounced hm
natural settlement,
lb.
VOLUNTARY
LAW,
what, lily., and note.
_ounded on a presumed
consent,
maxim concerning use of, lxw.
VOLUNTEERS,
WAR,

401.

lxiv.

See WA_..
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WAR,

(amtin_ed).
of seheltattons

t." desert,

373.

ofmditary
laws, u_.
necessity
of, m army, lb.
military code of, what, _.
of mdltar_ discipline,
_b.
importance
of, Considered,/b.
of subordinate
powers in war_ sb.
their authority,
lb.
extent and hmlt thereof, tb.
prommes of, how far binding on suesreign, 300.
when binding only on themselves,
,b.
of the assumption
of power by, lb.
their responslbihty,
zb.
how they brad thezr inferiors, 301.
Of the 3usl causes of war, lb.
should not be undertaken
without very

2Defin_twn of, 291.
is public or private, lb.
defensive or offensive, 293.
right of making, 291.
belongs
only to the sovereign
power,
292, 293.
though
sometimes
otherwise,
292.
right of kings of England
to make, 292,
293, and note.
Of the instruments of war, 293.
what deemed such, zb.
troops, officers, &c., _b.
arms, artzllery, &c., ib.
right of levying troops, 294.
belongs to the sovereign power,/b,
is one of the prerogataves
of majesty,
_b.

cogent reasons, lb.
justlfieatory
reasons
and motives
for
making, 302
explanatmn
hereof, sb.
what m general ajust cause of war, lb.
what unjust, lb.
of the ob3ect of war, ib.
what motives
rcqutmte
in undertaking[
war, 303,
proper motives, what, tb.
VlClOUSmotives, what, lb.
of war undertaken
upon just grounda,
though motives vicious, ib.
pretexts, what, 304.
of war undertaken
merely for advantage,
_b.
of nations making war without reason

though right sometimes
limited, lb.
obligations of citizens to serve and defend the state, zb.
of the enlmtment
or raieang of troops,
_b.

or apparent motives, 305.
are conmdered enemies to mankind, lb.
right of nat ms to punish them, uk
how defens ve war is just or unjust, _b.
nation has no right to defend an unjust

of the exemptions
f_om carrying
arms,
295.
who exempt, as magistrates,
clergy, &c.,
295, 296.
ofsoldmrs'
pay and quarters, 296.
of hospitals for mvahds, ib.
of mercenary soldiers, 297.
who are such, tb.
possession of, how far lawful, lb.
what observed m their enhstment,
298.
service of, volui'|tary, ib.
must not be by stratagem
or to es, ib.
of enlmtment In foreign countries, tb.
permlsmon of sovereign requisite, 298.
none but volunteers
to be enhsted, ab.
of entlcang away subjects, uk
nature of crime and punishment,
_b.
when a cause for declaring war, Uk
of the obligation of soldiers, 299.
to take oath of fidehty, lb.
are not to desert the service, lb.
[mnishment
of desert_ra, du

war, 305, 307.
duty under such circumstances,
305, 313.
how defence may become just, 305, 313,
316.
offensl)e war, how far just in an evident
cause, 305.
reqmsges to be considered,
306.
1. a right to demand
something
of
another nation, 306, 315.
2. the inability to obtain it otherwise
than by force of arms, 306, 315,
320.
In a doubtful cause, 306.
when to be resorted to. _b.
war cannot be just on beth sides, lb.
though sometunes
reputed
lawful, 306,
320.
of war undertakentopunisha
natron,307.
should be founded on right and neee_lty,
tb.
duty of nation at fault, lb.
her
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WAR

(eontmurd)
I_rAR (cmr inued).
aggrandlzement ofa neighbouringpower,
how farnoticedm
308.
in note.
when
when

no right to make war, lb.
appearance
of dmlger glves the
right, 309.
when other natmns may check agg--andizement of a state, 310, 311.
other allowable means of defence against
a formidable power, 311.
political eXlulhbrmm, what, 311, 312.
ways of maintaining
it, 312.
how he who destroys
It may be restrained,
312, 313.
behavtour allowable towards a neighbour
preparing
for war, 313.
Of the declaration of war, 315.
of the necesslty
thereof, ib.
what it should contain, ib
is simple or conchUonal, 316.
right to make, ceases on offer of equitable conditaons, tb.
formahtaes of, lb.
pubhcatlon
of, tb.
necessity hereof, ib.
defenmve war requires no declaration,/b,
when may be ormtted
in an offensive
war, lb.
or against enemies' associates, 331.
not to be omitted by way of retahatmn
317.
unnecessary
st expiratmn
of
412.
should
be made where
truce
duratmn, _b.

a truce
of

Ion

courtsofjustlce,
020

distmetlons
between
,awful
and un
lawful war, 320.
between unlawful and informal, lb.
grounds of dlstinctton, 320, 321.
Of the enemy, and things bdanglng
to ht_
_b. See ESEMY.
Ofneutrahty,
332.
See NEUTRALITY.
Of the rights of nations m war, 346, and
note.
general principles
of, 346.
thfferenCe
between
what may be done
of right, and what merely allowed,
346.
the right
to weaken
an
enemy
by
every justifiable
method,
347, 353,
364.
the right
over the
enemy's
person
347.
origin and llmltation of this right, lb.
of giving quarter, and the offer to ca.
pltulate, 348.
enemy not to be killed after ceasing to
resmt, 348, 350, 354.
ease when quarter may be refused, 348,
361.
enemy _olating
the laws of war, 348,
350, 354, 361.
of the governor of a town making an
obstinate defence, 349, 350.
Repr_als, what, 348.
See REPRISAL.
a system of retahatmn,
348.
examples
of, 349, and note.

Time of declaratzon of war, 317.
need not be tall army has reached the
frontmm, tb.
or has entered
the enemy's
territories
zb.

what prmoners
not to be the subject ot_
349, 350.
Fugiffves
and deJerters, 351.
when may be put to death, lb.
of the clemehcy
to be shown to them,

must precede acts of hostdlty,
¢.
Duty of znhabltants on entry of fomgn
army
before declaration, _b.
commencement
of hostilities, lb.
conduct to be pursued towards subjects
of enemy
in country
at tram of
declaration,
318.
freedom of persons and property,
tb.
tame allowed for departure,
Ib.
extension
of that time, when, lb.
when to be treated as enemies, lb.

_b.
capitulation
with respectto, _b.
I_omen, children, aged, and the _ck, lb.
not to be put to death, Tb.
unless guilty of acts of hostility, 352.
Clergymen, men oJ leZters, _ye., _b.
also exempted from death, tb.
when not, zb.
peasants
and those not carrying
arms.
352, 353.
likewise exempt, ab.

pubhcatmn
of the war and manzfestoes, tb.
necessity
for, among neutrals, lb.
how published, 319.
manifestoes,
what, lb.
what _hey should contain, dh
decorum and moderation to be observed
in, lb.
Of lawful war m due form, lb.
reqmsites of, _b.
by whom to be made, tb.
termed a regular war, 320.

their freedom m general,
tb.
when
may have restrmnts
imposed
on
them, 353.
Of prisoners of war, ib.
See PRISONER.
right of making, lb.
ltsobject, lb.
not to be put to death,
348, 35_
355.
treatment of, 354, and note
of prisonerswho cannot be feA, 355.
of condemning
them to alaserg 3fi6.

d
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W._R (contlnuea).
¢.rchunge ann ransom
sou.
object of, 357.

WAR
or.._57.

See RaN-

when it takes plaw, ,0.
how regulated
m general, lb.
when exchange
may be refused, lb.
of providing hberty of, m treaty, tb.
right of nation to prohibit ransom of
357, 358.
of assasslnatmg
and patsontng of, 358 t(
360.
meamng
of assassination,
359.
is contrary
to the law of nature, 360,
361.
gudt of sovereign
resorting
thereto,
361.
how punished,
lb.
use of pmson not to be adopted
by
way of reprisal, 360.
Of the right of war with regard to things
belonging
to the enemy, 364.
See
ENEMY.
Of the sovereign who wages an urajust war,
378.
an unjust war gives no right, tb.
guilt of him who undertakeslt,
378,379.
his obhgatmns,
379.
Of the effetts of a regular war, 381.
is bound to make reparation,
tb.
nations
not rigidly to enforce the law of
nature
agamst each other, lb.
should
observe
the voluntary,
law of,
382.
reason for this, zb.
regular
war, its effects, z'b.
whatever
permitted
to one
to the other, 382. 383.

party,

is so

of the voluntary
law m an unjust
war. 383.
Of acqutsltwns by war, 384.
war, when a lawful mode ofacquimtaon,
lb.
conditions
necessary
to render it jubt.
384. 385.
every acqumltion
in regular,
vahd, 385.
and this though war unjus" lb.
.
exception m case of war destitute of any
plausible
pretext, 385.
actlmsltmn
of movable property,
385, in
note.
of mantame
captures,
ib.
title to, when complete, _b
law as to, in England,
lb.
acquisitmr
of lmmovables
on conquest,
386.

persons, 388.
to the r:ght of conquest,

such

right now confined to pubhc property, _b.
conquest of the whole state, _b.
treatment
of tim conquered
state, 388,
&c., and note.
to _hom
the conquest
belongs,
391,
365, and note
the nation entitled
thereto, 391.
nature of the soverelgn's
right thereto,
391,365,
anti note.
of hberatmg
a people whom the enemy
have unjustly conquered,
39t.
when under an obligation to do so, 339,
and note.
Of the right of posthmmtum,
392.
See Jl:s
POSTLIMINIUM.
Of the rights of private persone tn war, 399
subjects cannot
commit hostdltles
without the soveretgn's
order, uZ
nature of that order, d_.
necessity
for, and why adopted,
399.
400.
precise
meamng
of order, 400, mad
note.
how interpreted,
400.
what
private
persons
may undertake
presuming
on the soverelgn's
will
zb.
of privateers, _b.
nature of their rights, 400, 401.
of volunteers, 401
their treatment,
ib.
what

effect

to whom they belong, lb.
when title thereto complete,
lb.
how to transfer them vahdly, 387, 395
conditions
on whmh a conquered
town
is acquired, 387.
such rights only acquired
as b,,longed
to the conquered
sovere_n, tb.

( contznuedJ.
lands of private
formerly subject
lb.

soldmrs
401,402.

and

subalterns

may

do,

obhgatmn
of state to mdemm_"
subjects
for damages
sustained
m war, 402,
403, and note
distraction
hereto, Cb.
duty of state m this respect,
403, and
note.
Of conventions made during war, 404.
S_
T_tucE.
of truce and suspension
of arms, lb.
&stmctlon
between. _b.
does not terminate
the war, _b.
a truce is either partml or general, lb.
of a general truce for many years, _b.
how concluded,
lb.
sovere_gn's faith engaged
m, 406.
when
truce begins
to be obhgatory,
_b.

I
I

pubhcatmn
of, lb.
subjects contravening
of, tb.
truce not thereby broken, i/_.
pumshment
of dehnquents,
406, 407.
vmlatlon ot, 407.
Its &ssolutmn
by breach of one of cr_tractmg parties. _b.
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WAR (continued).
stapulatlon of penalty
of, 407.
time of the truce, lb.

against infraetor

necesmty of specifying, 407, 408.
how construed m the absence of such
speelficaUon, 408.
general effects of a truce, lb.
what, or not allowed during continuance of It, tb.
rules respecting, 409. See TRUCE.
Of capitulations, 412.
by whom to be eoneluded, 412, 413.
clauses thereof, 413.
necessity for then"observance, 414.
promises made to the enemy by indlviduals are binding, 414, 371,
372.
instances, 415.
duty of suverelgn to'see them fulfilled,
414.
as to contracts in favour of alien enemies, 414, note.
as to promises of ransom, 414. See
R_soM.

WAR (continued).
of conventions relating to ransom, 419
420. See RANSOM.
WAYS, 43. See PUBLIC WAYS.
WHALE

WRECKS,
of the right thereto, 130, and note
m what eases allowed, tb.
only where owner cannot be ¢OOl_j_
lb.
to whom they belong, ib.

THII i_iD.

MEARS

& DUSENBERY_

STEREOTYPMRS.

FISHERY.

customary law respecting, lxiv. note.
WILLS,
validity of, how decided, 167.
how construed m England, 167, not_
prisoner of war may make, 39_
WORSHIP.
See RELIGION.
what, 46.
is either public or private, 61.
of the estabhshment of, 56, 59, 60.
how destroyed, 61.
of attendance at public worship, lb.
how far enjoined by religion, *b.

