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NOTE.

This volume, it is presumed by the author, gives what will generally be
considered satisfactory evidence,— though not all the evidence,—of what the
Common Law trial by jury really is. In a future volume, if it should be called
for, it is designed to corroborate the grounds taken in this ; give a concise view
of the English constitution ; show the unconstitutional character of the existing
government in England, and the unconstitutional means by which the trial
by jury has been broken down in practice ; prove that, neither in England nor
the United States, have legislatures ever been invested by the people with any
suthority to impair the powers, change the oaths, or (with few exceptions)
abridge the jurisdiction, of juries, or select jurors on any other than Common
Law principles ; and, consequently, that, in both countries, legislation is still
constitutionally subordinate to the discretion and consciences of Common Law
juries, in all cases, both civil and criminal, in which juries sit. The same
volume will probably also discuss several political and legal questions, which
will naturally assume importance if the trial by jury should be reéstablished.
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TRIAL BY JURY.

CHAPTER I.
THE RIGHT OF JURIES TO JUDGE OF THE JUSTICE OF LAWS,

SECTION I.

For more than six hundred years—that is, since Magna
Carta, in 1215 — there has been no clearer principle of
English or American constitutional law, than that, in criminal
cases, it is not only the right and duty of juries to judge what
are the facts, what is the law, and what was the moral intent
of the accused; dut that it is also their right, and their pri-
mary and paramount duty, to judge of the justice of the law,
and to hold all laws invalid, that are, in their opinion, unjust
or oppressive, and all persons guiltless in violating, or resisting
the execution of, such laws.

Unless such be the right and duty of jurors, it is plain that,
instead of juries being a ‘‘palladium of liberty ¥ —a barrier
against the tyranny and oppression of the government— they
are really mere tools in its hands, for carrying into execution
any injustice and oppression it may desire to have executed.

But for their right to judge of the law, and the justice of
the law, juries would be no protection to an accused person,
even as lo matters of fact; for, if the government can dictate
to a jury any law whatever, in a criminal case, it can
certainly dictate to them the laws of evidence. That is, it
can dictate what evidence is admissible, and what inadmis-
sible, and also what force or weight is to be given to the
evidence admilited. And if the government can thus dictate
to a jury the laws of evidence, it can not only make it neces-
sary for them to convict on a partial exhibition of the evidence
rightfully pertaining to the case, but it can even require them

1%
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6 TRIAL BY JURY.

to convict on any evidence whatever that it pleases to offer
them.

That the rights and duties of jurors must necessarily be
such as are here claimed for them, will be evident when it is
considered what the trial by jury is, and what is its object.

“ The trial by jury,” then, is a “trial by the country” —
that is, by the people —as distinguished from a trial by the
government.

It was anciently called “trial per pais’’ — that is, ‘‘trial by
the country.” And now, in every criminal trial, the jury are
told that the accused “has, for trial, put himself upon the
country ; which country you (the jury) are.”

The object of this trial “by the country,” or by the people,
in preference to a trial by the government, is to guard against
every species of oppression by the government. In order to
effect this end, it is indispensable that the people, or * the
country,” judge of and determine their own liberties against
the government ; instead of the government's judging of and
determining its own powers over the people. How is it possible
that juries can do anything to protect the liberties of the people
against the government, if they are not allowed to detérmine
what those liberties are ?

Any government, that is its own judge of, and determines
authoritatively for the people, what are its own powers over the
people, is an absolute government of course. It has all the
powers that it chooses to exercise. There is no other—or at
least no more accurate —definition of a despotism than this.

On the other hand, any people, that judge of, and determine
authoritatively for the government, what are their own liberties
against the government, of course retain all the liberties they
wish to enjoy. And this is freedom. At least, it is freedom
fo them; because, although it may be theoretically imper-
fect, it, nevertheless, corresponds to their highest notions of
freedom.

To secure this right of the people to judge of their own
liberties against the government, the jurors are taken, (or must
be, to make them lawful jurors,) from the body of the people, by
ot or by some process that precludes any previous knowledge,
choice, or selection of them, on the part of the government.

The Online Library of Liberty <oll.libertyfund.org> Page 6



JURIES JUDGES OF THE JUSTICE OF LAWS, 7

This is doue to prevent the government’s constituting a jury
of its own partisans or friends; in other words, to prevent the
government's packing a jury, with a view to maintain its own
laws, and accomplish its own purposes.

It is supposed that, if twelve men be taken, by lof, from the
mass of the people, without the possibility of any previous
knowledge, choice, or selection of them, on the part of the
government, the jury will be a fair epitome of * the country ”
at large, and not merely of the party or faction that sustain
the measures of the government; that substantially all classes
of opinions, prevailing among the people, will be represented
in the jury; and especially that the opponents of the gov-
ernment, (if the government have any opponeuts,) will be repre-
sented there, as well as its friends; that the classes, who are
oppressed by the laws of the government, (if any are thus
oppressed,) will have their representatives in the jury, as well
as those classes, who take sides with the oppressor — that is,
with the government.

It is fairly presumable that such a tribunal will agree to no
conviction except such as substantially the whole country
would agree to, if they were present, taking part in the trial.,
A trial by such a tribunal is, therefore, in effect, “a trial by
the country.” In its results it probably comes as near to a
trial by the whole country, as any trial that it is practicable
to have, without too great inconvenience and expense. And
as unanimity is required for a conviction, it follows that no
one can be convicted, except for the violation of such laws as
substantially the whole country wish to have maintained.
The government can enforce none of its laws, (by punishing
offenders, through the verdicts of juries,) except such as sub-
stantially the whole people wish to have enforced. The gov-
ernment, therefore, consistently with the trial by jury, can
exercise no powers over the people, (or, what is the same
thing, over the accused person, who represents the rights of
the people,) except such as substantially the whole people
of the country consent that it may exercise. In such a trial,
therefore,  the country,” or the people, judge of and determine
their own liberties against the government, instead of the

The Online Library of Liberty <oll.libertyfund.org> Page 7



8 TRIAL BY JURY.

government’s judging of and determining its own powers over
the people.

But all this ““trial by the country *” would be no trial at all
Ly the country,” but only a trial by the government, if the
government could either declare who may, and who may not,
be jurors, or could dictate to the jury anything whatever,
either of law or evidence, that is of the essence of the trial.

If the government may decide who may, and who may not,
be jurors, it will of course select only its partisans, and those
friendly to its measures. It may not only prescribe who may,
and who may not, be eligible to be drawn as jurors; but it may
also question each person drawn as a juror, as to his senti-
ments in regard to the particular law involved in each trial,
before suffering him to be sworn on the panel; and exclude
him if he be found unfavorable to the maintenance of such a
law.*

So, also, if the government may dictate to the jury what
laws they are to enforce, it is no longer a “ trial by the country,”

*To show that this supposition is not an extravagant one, it may be mentioned that
oourts have repeatedly questioned jurors to ascertain whether they were prejudiced
against the government — that is, whether they were in favor of, or opposed to, such laws
of the government as were to be put in issue in the then pending trial. This was done
(in 1851) in the United States District Court for the District of Massachusetts, by Peleg
Sprague, the United States district judge, in empanelling three several juries for
the trials of Scott, Hayden, and Morris, charged with having aided in the rescue of a
fugitive slave from the custody of the United States deputy marshal. This judge
causel the following question to be propounded to all the jurors separately ; and those
who answered unfavorably for the purposes of the government, were excluded from the
panel.

“ Do you hold any opinions upon the subject of the Fugitive Slave Law, so called,
which will induce you to refuse to convict & person indicted under it, if the facts set
forth in tho indictment, and constituting the offence, are proved against him, and the
court direct you that the law is constitutional 1

Tho reason of this question was, that «the Fugitive Slave Law, so called,” was so
obnoxious to a large portion of the people, as to render a conviction under it hopeless,
if the jurors were taken indiscriminately from among the people.

A similar question was soon afterwards proponnded to the persons drawn as jurors in
the lnited States Circuit Court for the District of Massachusetts, by Benjamin R.
Curtis, one of the Justices of the Supreme Court of the United States, in empanelling
a juw y for the trial of the aforesaid Morris on the charge before mentioned ; and those
who Jid not answer the question favorably for the government were again excluded
from the pancl.

It has also been an habitual practice with the Supreme Court of Massachusetts, in
empnaelling juries for the trial of capital offences, to inquire of the persons drawn as
Jurors whether they had any conscientious scruples against finding verdicts of guilty

The Online Library of Liberty <oll.libertyfund.org> Page 8



JURIES JUDGES OF THE JUSTICE OF LAWS. 9

but a trial by the government; because the jury then try the
accused, not by any standard of their own—not by their
own judgments of their rightful liberties— but by a standard
dictated to them by the government. And the standard, thus
dictated by the government, becomes the measure of the peo-
ple's liberties. If the government dictate the standard of trial,
it of course dictates the results of the trial. And such a trial
is no trial by the country, but only a trial by the government;
and in it the government determines what are its own powers
over the people, instead of the people’s determining what aru
their own liberties against the government. In short, if the
jury have no right to judge of the justice of a law of the gov-
ernment, they plainly can do nothing to protect the people
against the oppressions of the government; for there are no
oppressions which the government may not authorize by law.

The jury are also to judge whether the laws are rightly ex-
pounded to them by the court. Unless they judge on this
point, they do nothing to protect their liberties against the
oppressions that are capable of being practised under cover of
a corrupt exposition of the laws. If the judiciary can authori-
tatively dictate to a jury any exposition of the law, they can
dictate to them the law itself, and such laws as they please;-
because laws are, in practice, one thing or another, according
as they are expounded.

in such cases ; that is, whether they had any conscientious soruples against sustaining
the law prescribing death as the punishment of the crime to be tried ; and to exolude
from the panel all who answered in the afirmative.

The only principle upon which these questions are asked, is this — that no man shall
be allowed to serve as juror, unless he be ready to enforce any enactment of the gov-
ernment, however cruel or tyrannical it may be.

What is such a jury good for, a8 a protection against the tyranny of the govern-
ment? A jury like that is palpably nothing but a mere tool of oppression in the
hands of the government. A trial by such a jury is really a trial by the government
itself——and not a trial by the country.— because it is & trial only by men specially
selected by the government for their readiness to enforce its own tyrannical measures.

If that be the true principle of the trial by jury, the trial is utterly worthless as a
security to liberty. The Czar might, with perfect safety to his authority, introduce the
trial by jury into Russia, if he oould but be permitted to select his jurors from thoss
who were ready to maintain his laws, without regard to their injustice.

This example is sufficient to show that the very pith of the trisl by jury, as a safe-
gusrd to liberty, consists in the jurors being taken indiscriminately from the whole
people, and in their right to hold invalid all laws which they think unjust.

The Online Library of Liberty <oll.libertyfund.org> Page 9



10 TRIAL BY JURY.

The jury must also ‘judge whether there really be any such
law, (be it good or bad,) as the accused is charged with
having transgressed. Unless they judge on this point, the
people are liable to have their liberties taken from them by
brute force, without any law at all.

The jury must also judge of the laws of evidence. If the
government can dictate to a jury the laws of evidence, it can
not only shut out any evidence it pleases, tending to vindicate
the accused, but it can require that any evidence whatever,
that it pleases to offer, be held as conclusive proof of any
offence whatever which the government chooses to allege.

It is manifest, therefore, that the jury must judge of and try
the whole case, and every part and parcel of the case, free
of any dictation or authority on the part of the government.
They must judge of the existence of the law; of the true
exposition of the law; of tke justice of the law ; and of the
admissibility and weight of all the evidence offered ; otherwise
the government will have everything its own way; the jury
will be mere puppets in the hands of the government; and the
trial will be, in reality, a trial by the government, and not a
*trial by the country.” By such trials the government will
determine its own powers over the people, instead of the peo-
ple’s determining their own liberties against the government;
and it will be an entire delusion to talk, as for centuries we
have done, of the trial by jury, as a * palladium of liberty,”
or as any protection to the people against the oppression and
tyranny of the government.

"The question, then, between trial by jury, as thus described,
and trial by the government, is simply a question between
liberty and despotism. The authority to judge what are the
powers of the government, and what the liberties of the people,
must necessarily be vested in one or the other of the parties
themselves — the government, or the people; because there is
no third party to whom it can be entrusted. If the authority
be vested in the government, the government is absolute, and
the people have no liberties except such as the government
sees fit to indulge them with. If, on the other hand, that
authority be vested in the people, then the people have all
liberties, (as against the government,) except such as substan~
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JURIES JUDGES OF THE JUSTICE OF LAWS. 11

i

tially the whole people (through a jury) choose to disclaim;
and the government can exercise no power except such as
substantially the whole people (through a jury) consent that
it may exercise.

SECTION 11,

The force and justice of the preceding argument cannot be
evaded by saying that the government is chosen by the people;
that, in theory, it represents the people; that it is designed to
do the will of the people; that its members are all sworn to
observe the fundamental or constitutional law instituted by
the people; that its acts are therefore entitled to be considered
the acts of the people; and that to allow a jury, representing
the people, to invalidate the acts of the government, would
therefore be arraying the people against themselves.

There are two answers to such an argument.

One answer is, that, in a representative government, there
is no absurdity or contradiction, nor any arraying of the people
against themselves, in requiring that the statutes or enactments
of the government shall pass the ordeal of any number of sep-
arate tribunals, before it shall be determined that they are to
have the force of laws. Our American constitutions have
provided five of these separate tribunals, to wit, representatives,
senate, executive,* jury, and judges; and have made it neces-
sary that each enactment shall pass the ordeal of all these
separate tribunals, before its authority can be established by
the punishment of those who choose to transgress it. And
there is no more absurdity or inconsistency in making a jury
one of these several tribunals, than there is in making the rep-
resentatives, or the senate, or the executive, or the judges, one
of them. There is no more absurdity in giving a jury a veto
upon the laws, than there is in giving a veto to each of these
other tribunals. The people are no more arrayed against
themselves, when a jury puts its veto upon a statute, which
the other tribunals have sanctioned, than they are when the

* The executive has a qualified veto upon the passage of laws, in most of our govern-
menu, and an sbsolute veto, in all of them, upon the execution of any laws which he
titutional; b his oath to support the constitution (as he understands

it) forbids him to exeoute 2oy law that he deems unconstitutional.
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12 TRIAL BY JURY.

same veto is exercised by the representatives, the senate, the
executive, or the judges.

Jiut another answer to the argument that the people are
arrayed against themselves, when a jury hold an enactment
of the government invalid, is, that the government, and all the
departments of the government, are merely the servants and
agrents of the people; not invested with arbitrary or absolute
authority to bind the people, but required to submit all their
enactments to the judgment of a tribunal more fairly repre-
senting the whole people, before they carry them into exe-
cution, by punishing any individual for transgressing them.
If the government were not thus required to submit their
enactments to the judgment of ‘“the country,” before exe-
cuting them upon individuals—if, in other words, the people
had reserved to themselves no veto upon the acts of the gov-
ernment, the government, instead of being a mere servant
and agent of the people, would be an absolute despot over the
people. It would have all power in its own hands; because
the power to punisk carries all other powers with it. A
power that can, of itself, and by its own authority, punish
disobedience, can compel obedience and submission, and is
above all responsibility for the character of its laws. In
short, it is a despotism.

And it is of no consequence to inquire how a government
came by this power to punish, whether by prescription, by
inheritance, by usurpation, or by delegation from the people?
If it have now but got it, the government is absolute.

It is plain, therefore, that if the people have invested the
government with power to make laws that absolutely bind
the people, and to punish the people for transgressing those
laws, the people have surrendered their liberties unreservedly
into the hands of the government.

It is of no avail to say, in answer to thlS view of the case,
that in surrendering their liberties into the hands of the gov-
ernment, the people took an oath from the government, that it
would exercise its power within certain constitutional limits; for
when did oaths ever restrain a government that was otherwise
unrestrained? Or when did a government fail to determine
that all its acts were within the coustitutional and authorized
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limits of its power, if it were permitted to determine that
question for itself?

Neither is it of any avail to say, that, if the government
abuse its power, and enact unjust and oppressive laws, the
government may be changed by the influence of discussion,
and the exercise of the right of suffrage. Discussion can do
nothing to prevent the enactment, or procure the repeal, of
unjust laws, unless it be understood that the discussion is to
be followed by resistance. Tyrants care nothing for discus-
sions that are to end only in discussion. Discussions, which
do not interfere with the enforcement of their laws, are but
idle wind to them. Suffrage is equally powerless and unre-
liable. It can be exercised only periodically; and the tyranny
must at least be borne until the time for suffrage comes. Be-
sides, when the suffrage is exercised, it gives no guaranty for
the repeal of existing laws that are oppressive, and no security
against the enactment of new ones that are equally so. The
second body of legislators are liable and likely to be just as
tyrannical as the first. If it be said that the second body
may be chosen for their integrity, the answer is, that the first
were chosen for that very reason, and yet proved tyrants.
The second will be exposed to the same temptations as the
first, and will be just as likely to prove tyrannical. Who
ever heard that succeeding legislatures were, on the whole,
more honest than those that preceded them? What is there
in the nature of men or things to make them so? If it be said
that the first body were chosen from motives of injustice, that
fact proves that there is a portion of society who desire to
establish injustice; and if they were powerful or artful enough
to procure the election of their instruments to compose the
first legislature, they will be likely to be powerful or artful
enough to procure the election of the same or similar instru-
ments to compose the second. The right of suffrage, therefore,
and even a change of legislators, gnarantees no change of legis-
lation — certainly no change for the better. Even if a change
for the better actually comes, it comes too late, because it comes
only after more or less injustice has been irreparably done.

But, at best, the right of suffrage can be exercised only pe-
riodically ; and between the periods the legislators are wholly
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14 TRIAL BY JURY.

irresponsible. No despot was ever more entirely irresponsible
than are republican legislators during the period for which
they are chosen. They can neither be removed from their
office, nor called to account while in their office, nor punished
after they leave their office, be their tyranuy what it may.
Moreover, the judicial and executive departments of the gov-
ernment are equally irresponsible ¢ the people, and are only
responsible, (by impeachment, and dependence for their sala-
ries), to these irresponsible legislators. This dependence of
the judiciary and executive upon the legislature is a guaranty
that they will always sanction and execute its laws, whether
just or unjust. Thus the legislators hold the whole power
of the government in their hands, and are at the same time
utterly irrespousible for the manner in which they use it.

If, now, this government, (the three branches thus really
united in one), can determine the validity of, and enforce, its
own laws, it is, for the time being, entirely absolute, and
wholly irresponsible to the people.

But this is not all. 'These legislators, and this government,
so irresponsible while in power, can perpetuate their power
at pleasure, if they can determine what legislation is author-
itative upon the people, and can enforce obedience to it; for
they can not only declare their power perpetual, but they can
enforce submission to all legislation that is necessary to secure
its perpetuity. ‘They can, for example, prohibit all discussion
of the rightfulness of their authority; forbid the use of the suf-
frage; prevent the election of any successors; disarm, plunder,
imprison, and even kill all who refuse submission. 1f] there-
fore, the government (all departments united) be absolute for a
day — that is, if it can, for a day, enforce obedience to its own
laws —it can, in that day, secure its power for all time —like
the queen, who wished to reign but for a day, but in that day
caused the king, her husband, to be slain, and usurped his throne.

Nor will it avail to say that such acts would be unconstitu-
tional, and that unconstitutional acts may be lawfully resisted ;
for everything a government pleases to do will, of course, be
determined to be constitutional, if the government itself be per-
mitted to determine the question of the constitutionality of its
own acts, Those who are capable of tyranny, are capable of

perjury to sustain it.

The Online Library of Liberty <oll.libertyfund.org> Page 14



JURIES JUDGES OF THE JUSTICE OF LAWS. 15

The conclusion, therefore, is, that any government, that can,
Sor a day, enforce its own laws, without appealing to the peo-
ple, (or to a tribunal fairly representing the people,) for their
consent, is, in theory, an absolute government, irresponsible to
the people, and can perpetuate its power at pleasure.

The trial by jury is based upon a recoguition of this prin-
ciple, and therefore forbids the government to execute any of
its laws, by punishing violators, in any case whatever, with-
out first getting the consent of ¢ the country,” or the people,
throngh a jury. In this way, the people, at all times, hold
their liberties in their own hands, and never surrender them,
even for a moment, inte the hands of the government.

The trial by jury, then, gives to any and every individual
the liberty, at any time, to disregard or resist any law what-
ever of the government, if he be willing to submit to the
decision of a jury, the questions, whether the law be intrin-
sically just and obligatory ? and whether his conduct, in disre-
garding or resisting it, were right in itself? And any law,
which does not, in such trial, obtain the unanimous sanction
of twelve men, taken at random from the people, and judging
according to the standard of justice in their own minds, free
from all dictation and authority of the government, may
be transgressed and resisted with impunity, by whomsoever
pleases to transgress or resist it.¥

The trial by jury authorizes all this, or it is a sham and
a hoax, utterly worthless for protecting the people against
oppression. If it do not authorize an individual to resist the
first and least act of injustice or tyranny, on the part of the
government, it does not authorize him to resist the last and the
greatest. If it do not authorize individuals to nip tyranny in
the bud, it does not authorize them to cut it down when its
branches are filled with the ripe fruits of plunder and
oppression.

Those who deny the right of a jury to protect an individual
in resisting an unjust law of the government, deny him all

* And if there be 6o much as @ reasonable dowl¢ of the justice of the laws, the
benefit of that doubt must be given to the defendant, and not to the government. BSo
that the government must keep its laws clearly within the limits of justice, if it would
ask & jury to enforce them.
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16 TRIAL BY JURY.

legal defence whatsoever against oppression. The right of
revolution, which tyrauts, in mockery, accord to mankind, is
no legal right under a government; it is only a natural right
to overturn a government. The government itself never
acknowledges this right. And the right is practically estab-
lished only when and becanse the government no longer exists
to call it in question. The right, therefore, can he exercised
with impunity, only when it is exercised victoriously. All
unsuccessful attempts at revolution, however justifiable in
themselves, are punished as treason, if the government be
permitted to judge of the treason. The government itself
never admits the injustice of its laws, as a legal defence for
those who have attemnpted a revolution, and failed. The right
of revolution, therefore, is a right of no practical value, except
for those who are stronger than the government. So long,
therefore, as the oppressions of a government are kept within
such limits as simply not to exasperate against it a power
" greater than its own, the right of revolution cannot be
appealed to, and is therefore inapplicable to the ease. This
affords a wide field for tyranny; and if a jury cannot Zere
intervene, the oppressed are utterly defenceless.
} It is manifest that the only security against the tyranny of
the government lies in forcible resistance to the execution of
the injustice; because the injustice will certainly be executed,
unless it be forcibly resisted. And if it be but suffered to be
executed, it must then be borne; for the government never
makes compensation for its own wrongs.

Since, then, this forcible resistance to the injustice of the
government is the only possible means of preserving liberty,
it is indispensable to all legal liberty that this resistance
should be legalized. It is perfectly self-evident that where
there is no legal right to resist the oppression of the govern-
ment, there ean be no legal liberty. And here it is all-impor-
tant to notice, that, practically speaking, there ean be no legal
right to resist the oppressions of the government, unless there
be some Jegal tribunal, other than the government, and wholly
independent of, and above, the government, to judge between
the government and those who resist its oppressions; in other
words, to judge what laws of the government are to be
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obeyed, and what may be resisted and held for nonght. The
only tribunal known to our laws, for this purpose, is a jury.
If a jury have not the right to judge between the government
and those who disobey its laws, and resist its oppressions, the
government is absolute, and the people, legally speaking, are
slaves. Like many other slaves they may have sufficient
courage and strength to keep their masters somewhat in
check; but they are nevertheless known to the law only as
slaves.

That this right of resistance was recognized as a common
law right, when the ancient and genuine trial by jury was in
force, is not only proved by the nature of the trial itself, but
is acknowledged by history.*

This right of resistance is recognized by the constitution of
the United States, as a strictly legal and constitutional right.
It is so recogunized, first by the provision that *the trial of all
crimes, except in cases of impeachment, shall be by jury” —
that is, by the country—and not by the government; sec-
ondly, by the provision that ¢ the right of the people to keep
and bear arms shall not be infringed.”” This constitutional
security for ¢ the right to keep and bear arms,” implies the
right to use them—as much as a coustitutional security for
the right to buy and keep food would have implied the right
to eat it. 'The constitution, therefore, takes it for granted that

® Hallam says, ¢ The relation established between a lord and his vassal by the feudal
tenure, far from containing principles of any servile and implicit obedience, permitted
the compact t0 be dissolved in case of its violation by either party. This extended as
much to the sovereign as to inferior lords, * * If a vassal was aggrieved, and if
Jjustice was denied him, he sent a deflance, that is, a renunciation of fealty to the king,
and was entitled £o enforce redress at the point of his sword. It then became a contest
of strength as between two independent potentates, and was terminated by treaty,
advantageous or otherwise, according to the fortune of war, * * Thero remained
the original principle, that allegiance depended conditionzlly upon good treatment, and
that an appeal might be lawfully made to arms against an oppressive government. Nor
was this, we may be sure, left for extreme necessity, or thought to require a long-
enduring forbearance. In modern times, a king, compelled by his subjects’ swords to
abandon any pretension, would be supposed to have ceased to reign; and the express
recognition of such a right as that of insurrection has been justly decmed inconsistent
with the majesty of law. But ruder ages had ruder sentiments. Forco was necessary
o repel force ; and men accustomed to see the king’s authority defied by & private riot,
wore not much shocked when it was resisted in defencs of public freedom,”” —3 Middle
Ages, 240-2,

2%
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18 TRIAL BY JURY.

the people will judge of the conduct of the government, and
that, as they have the right, they will also have the sense, to
use arms, whenever the necessity of the case justifies it. And
it is a sufficient and legal defence for a person accused of
using arms against the government, if he can show, to the
satisfaction of a jury, or even any one of a jury, that the law
he resisted was an unjust one.

In the American State constitutions also, this right of resist-
ance to the oppressions of the government is recognized, in
various ways, as a natural, legal, and constitutional right. In
the first place, it is so recognized by provisions establishing
the trial by jury; thus requiring that accused persons shall be
tried by *the country,” instead of the government. In the
second place, it is recognized by many of them, as, for
example, those of Massachusetts, Maine, Vermont, Connect-
icut, Pennsylvania, Ohio, Indiana, Michigan, Kentucky, Ten-
nessee, Arkansas, Mississippi, Alabama, and Florida, by
provisions expressly declaring that the people shall have the
right to bear arms. In many of them also, as, for example,
those of Maine, New Hampshire, Vermont, Massachusetts,
New Jersey, Pennsylvania, Delaware, Ohio, Indiana, Illinois,
Florida, Iowa, and Arkansas, by provisions, in their bills of
rights, declaring that men have a natural, inherent, and
inalienable right of “defending their lives and liberties.”
This, of course, means that they have a right to defend them
against any injustice on the part of the government, and not
merely on the part of private individuals; because the object
of all bills of rights is to assert the rights of individuals and
the people, as against the government, and not as against
private persons. It would be a matter of ridiculous superero-
gation to assert, in a constitution of government, the natural
right of men to defend their lives and liberties against private
trespassers.

Many of these bills of rights also assert the natural right
of all men to protect their property — that is, to protect it
against the government. It would be unnecessary and silly
indeed to assert, in a constitution of government, the natural
right of individuals to protect their property against thieves
and robbers. ‘
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The constitutions of New Hampshire and Tennessee also
declare that “The doctrine of non-resistance against arbitrary
power and oppression is absurd, slavish, and destructive of
the good and happiness of thankind.”

The legal effect of these constitutional recognitions of the
right of individuals to defend their property, liberties, and lives,
against the government, is to legalize resistance to all injustice
and oppression, of every name and nature whatsoever, on the
part of the government.

But for this right of resistance, on the part of the people,
all governments would become tyrannical to a degree of which
few people are aware. Constitutions are utterly worthless to
restrain the tyranny of governments, unless it be understood
that the people will, by force, compel the government to keep
within the constitutional limits. Practically speaking, no
government knows any limits to its power, except the
endurance of the people. But that the people are stronger
than the government, and will resist in extreme cases, our gov-
ernments would be little or nothing else than organized systems
of plunder and oppression. All, or nearly all, the advantage
there is in fixing any constitutional limits to the power of a
government, is simply to give notice to the government of the
point at which it will meet with resistance. If the people are
then as good as their word, they may keep the government
within the bounds they have set for it; otherwise it will disre-
gard them — as is proved by the example of all our American
governments, in which the constitutions have all become obso-
lete, at the moment of their adoption, for nearly or quite all
purposes’ except the appointment of officers, who at once
become practically absolute, except so far as they are restrained
by the fear of popular resistance.

T'he bounds set to the power of the government, by the trial
by jury, as will hereafter be shown, are these — that the gov-
ernment shall never touch the property, person, or natural or
civil rights of an individual, against his consent, (except for
the purpose of bringing them before a jury for trial,) unless in
pursuance and ezecution of a judgment, or decree, rendered
by a jury in each individual case, upon such evidence, and
such law, as are satisfactory to their own understandings and
consciences, irrespective of all legislation of the government.
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CHAPTER IL
THE TRIAL BY JURY, AS DEFINED BY MAGNA CARTA.

TuaT the trial by jury is all that has heen claimed for it in
the preceding chapter, is proved both by the history and the
language of the Great Charter of English Liberties, to which
we are to look for a true definition of the trial by jury, and
of which the guaranty for that trial is the vital, and most
memorable, part.

SECTION 1.

The History of Magna Carta.

In order to judge of the object and meaning of that chapter
of Magna Carta which secures the trial by jury, it is to be
borne in mind that, at the time of Magna Carta, the king (with
exceptions immaterial to this discussion, but which will appear
hereafter) was, constitutionally, the entire government; the
sole legislalive, judicial, and executive power of the nation.
The executive and judicial officers were merely his servants,
appointed by him, and removable at his pleasure. In addition
to this, ¢ the king himself often sat in his court, which always
attended his person. He there heard causes, and pronounced
judgment; and though he was assisted by the advice of other
members, it is not to be imagined that a decision could be
obtained contrary to his inclination or opinion.”* Judges
were in those days, and afterwards, such abject servants of
the king, that “we find that King Edward 1. (1272 to 1307)
fined and imprisoned his judges, in the same manner as Alfred
the Great, among the Saxons, had done before him, by the
sole exercise of his authority.”’

* 1 Hame, Appendix 2. + Crabbe’s History of the English Law, 236,
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Parliament, so far as there was a parliament, was a mere
council of the king.* It assembled only at the pleasure of the
king; sat only during his pleasure; and when sitting had no
power, so far as general legislation was concerned, beyond
that of simply advising the king. The only legislation to
which their assent was constitutionally necessary, was demands
for money and military services for eztraordinary occasions.
Even Magna Carta itself makes no provisions whatever for
any parliaments, except when the king should want means-to
carry on war, or to meet some other exfraordinary necessity.t
He had no need of parliaments to raise taxes for the ordinary
purposes of government; for his revenues from the rents of the
crown lands and other sources, were ample for all except
extraordinary occasions. Parliaments, too, when assembled,
consisted only of bishops, barons, and other great men of the
kingdom, unless the king chose to invite others.} There was
no House of Commons at that time, and the people had no
right to be heard, unless as petitioners.$

* Coke says, “The king of England is armed with diyers councils, one whereof is
called 3 ilium, (the council,) and that is the court of parliament,
and so it i3 legally called in writs and judicial proceedings commune concilium regni
Angliz, (the common council of the kingdom of England.) And another is called
magnum concilium, (great council;) this is rometimes applied to the upper house of
parliament, and sometimes, out of parliament time, to the peers of the realm, lords of
parliament, who are called magnum concilium regis, (the great council of the king;)
* # Thirdly, (as every man knoweth,) the king hath & privy council for matters of
state. * * The fourth council of the king are his judges for law matters.”

1 Coke’s Institutes, 110 a.

% The Great Charter of Henry IIIL., (1216 and 1225,) confirmed by Edward I., (1297,)
makes no provision whatever for, or mention of, a parliament, unless the provision,
(Ch. 37,) that ¢ Escuage, (& military contribution,) from henceforth shall be taken like
a3 it was wont to be in the time of King Henry our grandfather,” mean that a parlia-
ment shall be summoned for that purpose.

4 The Magna Carta of John, (Ch. 17 and 18,) defines those who were entitled to be
summoned to parliament, to wit, ¢ The Archbishops, Bishops, Abbots, Earls, and Great
Barons of the Realm, * * and all others who hold of us in chief.”” Those who held
1and of the king in chief included none below the rank of knights.

§ The parliaments of that time were, doubtless, such as Carlyle describes them, when
he says, ¢ The parliament was at first a most simple assemblage, quite cognate to the
situation; that Red William, or whoever had taken on him the terrible task of being
King of England, was wont to invite, oftenest about Christmas time, his subordinate
Kinglets, Barons as he called them, to give him the pleasure of their company for a
week or two ; there, in earnest conference all morning, in freer talk over Christmas
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Even when laws were made at the time of a parliament,
they were made in the name of the king alone. Sometimes
it was inserted in the laws, that they were made with the
consent or advice of the bishops, barons, and others assem-
bled; but often this was omitted. Their consent or advice
was evidently a matter of no legal importance to the enact-
ment or validity of the laws, but only inserted, when inserted
at all, with a view of obtaining a more willing submission
to them on the part of the people. The style of enactment
generally was, either “ The King wills and commands,” or
some other form significant of the sole legislative authority
of the king. 'The king could pass laws at any time when it
pleased him. The presence of a parliament was wholly un-
necessary. Hume says, ‘It is asserted by Sir Harry Spelman,
as an undoubted fact, that, during the reigns of the Norman
princes, every order of the king, issued with the consent of his
privy council, had the full force of law.” * And other author-
ities abundantly corroborate this assertion.}

The king was, therefore, constitutionally the government;
and the only legal limitation upon his power seems to have
been simply the Common Law, usually called ¢ the law of the
land,” which he was bound by oath to maintain; (which oath
had about the same practical value as similar oaths have
always had.) This “law of the land” seems not to have
been regarded at all by many of the kings, except so far as
they found it convenient to do so, or were constrained to
observe it by the fear of arousing resistance. But as all people
are slow in making resistance, oppression and usurpation often
reached a great height; and, in the case of John, they had
become so intolerable as to enlist the nation almost universally
against him; and he was reduced to the necessity of com-
plying with any terms the barons saw fit to dictate to him.

It was under these circumstances, that the Great Charter of

cheer all evening, in some big roysl hall of Westminster, Winchester, or wherever it -
might be, with log fires, huge rounds of roast and boiled, not lacking malmsey and
other gonerous liquor, they took counsel concerning the ardwous matters of the
kingdom,’’

* Hume, Appendix 2.

4 This point will be more fully established hereafler.
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English Liberties was granted. The barons of England, sus-
tained by the common people, having their king in their
power, compelled him, as the price of his throne, to pledge
himself that he would punish no freeman for a violation of
any of his laws, unless with the consent of the peers— that
is, the equals — of the accused.

The question here arises, Whether the barons and people
intended that those peers (the jury) should he mere puppets
in the hands of the king, exercising no opinion of their own
as to the intrinsic merits of the accusations they should try, or
the justice of the laws they should be called on to enforce?
Whether those haughty and victorious barons, when they had
their tyrant king at their feet, gave back to him his throne,
with full power to enact any tyrannical laws he might please,
reserving only to a jury (“the country’) the contemptible
and servile privilege of ascertaining, (under the dictation of
the king, or his judges, as to the laws of evidence), the
simple fact whether those laws had been transgressed? Was
this the only restraint, which, when they had all power in
their hands, they placed upon the tyranny of a king, whose
oppressions they had risen in arms toresist? Was it 1o obtain
such a charter as that, that the whole nation had united, as it
were, like one man, against their king? Was it on such a
charter that they intended to rely, for all future time, for the
security of their liberties? No. They were engaged in no
such senseless work as that. On the contrary, when they
required him to renounce forever the power to punish any
freeman, unless by the consent of his peers, they intended
those peers should judge of, and try, the whole case on its
merits, independently of all arbitrary legislation, or judicial
authority, on the part of the king. In this way they touk the
liberties of each individual —and thus the liberties of the
whole people —entirely out of the hands of the king, and out
of the power of his laws, and placed them in the keeping of
the people themselves. And this it was that made the trial
by jury the palladium of their liberties.

The trial by jury, be it observed, was the only real barrier
interposed by them against absolute despotism. Could this
trial, then, have been such an entire farce as it necessarily
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must have been, if the jury had had no power to judge of the
justice of the laws the people were required to obey? Did it
not rather imply that the jury were to judge independently
and fearlessly as to everything involved in the charge, and
especially as to its intrinsic justice, and thereon give their
decision, (unbiased by any legislation of the king,) whether
the accused might be punished? The reason of the thing, no
less than the historical celebrity of the events, as securing the
liberties of the people, and the veneration with which the trial
by jury has continued to be regarded, notwithstanding its
essence and vitality have been almost entirely extracted from
it in practice, would settle the question, if other evidences had
left the matter in doubt.

Besides, if his laws were to be authoritative with the jury,
why should John indignantly refuse, as at first he did, to
grant the charter, (and finally grant it only when brought to
the last extremity,) on the ground that it deprived him of all
power, and left him only the name of a king? He evidently
understood that the juries were to veto his laws, and paralyze
his power, at discretion, by forming their own opinions as to
the true character of the offences they were to try, and the
laws they were to be called on to enforce; and that “zie
Ling wills and commands” was to have no weight with them
contrary to their own judgments of what was intrinsically
right.*

The harons and people having obtained by the charter all
the liberties they had demanded of the king, it was further

# It is plain that the king and all his partisans looked upon the charter as uiterly
prostzating the king’s legislative supremacy before the discretion of juries. When the
schedule of liberties demanded by the barons was shown to him, (of which the trial by
Jury was the most important, because it was the only one that protected all the rest,)
«the king, falling into a violent passion, asked, Why the barons did not with these ex-
actions demand his kingdom? * * and with a solemn oath protested, that he would never
grant such liberties as would moke himself a slave,”” * * But afterwards, “seeing him-
self deserted, and fearing they would seize his castles, he sent the Earl of Pembroke
and other faithful messengers to them, to let them know he would grant them the laws
and liberties they desired.”” * * But after the charter had been granted, ¢the king’s
mercenary soldiers, desiring war more than peace, were by their leaders continually
whispering in his ears, that ke was now no longer king, but the scorn of other princes; and
that it was more eligible to be no king, than auch a one as he.’”” * * He applied “to the
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provided by the charter itself that twenty-five barons should
be appointed by the barons, out of their number, to keep special
vigilance in the kingdom to see that the charter was observed,
with authority to make war upon the king in case of its vio-
lation. The kiug also, by the charter, so far absolved all
the people of the kingdom from their allegiance to him, as, to
authorize and require them to swear to obey the twenty-five
barons, in case they should make war upon the king for in-
fringement of the charter. It was then thought by the barons
and people, that something substantial had been done for the
security of their liberties.

This charter, in its most essential features, and without any
abatement as to the trial hy jury, has since been confirmed
more than thirty times; and the people of England have
always had a traditionary idea that it was of some value as a
guaranty against oppression. Yet that idea has been an entire
delusion, unless the jury have had the right to judge of the

_Justice of the laws they were called on to enforce.

SECTION II.

The Language of Magna Carta.

The language of the Great Charter establishes the same
point that is established by its history, viz., that it is the right
and duty of the jury to judge of the justice of the laws.

Pope, that be might by his apostolic anthority make void what the barons had done.
* * At Rome he met with what success he could desire, where all the transactions
with the barons were fully represented to the Pope, and the Charter of Liberties shown
to him, in writing; which, when he bad carefully perused, he, with a furious look, cried
out, What ! Do the barons of England endeavor to dethrone a king, who has taken upon
kim the Holy Cross, and is under the protection of the Apostolic See ; and would they force
kim to transfer the dominions of the Roman Church to others? By St. Peter, this injury must
ot pass unpunished. Then debating the matter with the cardinals, he, by a definitive
sentence, damned and cassated forever the Charter of Liberties, and sent the king a bull
containing that sentence at large.'* — Eckard’s History of England, p. 106-7.

These things show that -the nature and effeot of the charter were well understood by
the king and his friends; that they all agreed that he was effectually stripped of power.
Yet the legislative power had not been taken from kim; but only the power to enforce his lavs,
wmless juries should freely consent to their enforcement.

3
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The chapter guaranteeing the trial by jury is in these
words:

¢ Nullus liber homo capiatur, vel imprisonetur, aut disseise-
tur, aut utlagetur, aut exuletur, aut aliguo modo destrnatur;
nec super eum ibimus, nec super eum mittemus, nisi per legale
judicium parium suorum, vel per legem terree.”’*

The corresponding chapter in the Great Charter, granted
by Henry I1L, (1225,) and confirmed by Edward I, (1297,)
(which charter is now considered the basis of the English
laws and constitution,) is in nearly the same words, as follows :

“ Nullus liber homo capiatur, vel imprisonetur, ant disseise-
tur de libero tenemento, vel libertatibus, vel liberis consuetu-
dinibus suis, ant utlagetur, ant exuletur, aut aliqguo modo de-
struatur, nec super eum ibimus, nec super eum mittemus, nisi
per legale judicium parium suorum, vel per legem terra.”

The most common translation of these wozrds, at the present
day, is as follows:

““No freeman shall be arrested, or imprisoned, or deprived
of his freehold, or his liberties, or free customs, or outlawed,
or exiled, or in any manner destroyed, nor will we (the king‘)
pass upon him, nor condemn him, unless by the judgment o
his peers, or the law of the land.”

¢ Nec super eum ibimus, nec super ewm mittemus.’’
)

There has been.much confusion and doubt as to the true
meuning of the words, “nec super eum ithimus, nec super eum
mitlemmus.” 'The more common rendering has been, * nor will
we pass upon him, nor condemn him.” But some have trans-
lated them to mean, ‘ nor will we pass upon him, nor commit
hiz» to prison.””  Coke gives still a different rendering, to the
effect that “No man shall be condemned at the king’s suit,
either before the king in his bench, nor before any other com-
missioner or judge whatsoever.”{

But all these translations are clearly erroneous. In the first

* The laws were, at that time, all written in Latin.

44 Noman shall be condemned at the king’s suit, either before the king in his benech,.
where pleasare coram rege, (before the king,) (aund so are the words nec super eum ibimus,
to be understood,) nor before any other commissioner or judge whatsoever,.and so are
the words nec super eum mittemus, to be underztood, but by the judgment of his peers,
that is, equals, or according to the law of the land.””—2 Coke’s Inst., 46.
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place, “ nor will we pass upon him,”’ — meaning thereby to
decide upon his guilt or innocence judicially —is not a correct
rendering of the words, “nec super eum ibimus.” 'There is
nothing whatever, in these latter words, that indicates judicial
action or opinion at all. The words, in their common signifi-
cation, describe physical action alone. And the true transla-
tion of them, as will hereafter be seen, is, ‘‘ nor will we proceed
against kim,” executively.

In the second place, the rendering, * ner will we condemn
4im,” bears little or no analogy to any common, or even
uncommeon, signification of the words * nec super eum mitte-
enus.” There is nothing in these latter words that indicates
Judicial action or decision. Their common signification, like
that of the words nec super ewm ibimus, describes physical
action alone. “ Nor will we send upon (or against) him,”
would be the most obvious translation, and, as we shall here-
after see, such is the true translation.

_ But although these words describe physical action, on the
part of the kiug, as distinguished from judicial, they never-
theless do not mean, as one of the translations has it, *nor
will we commit him {o prison;” for that would be a mere
repetition of what had been already declared by the words
“qtec imprisonetur.” Besides, there is nothing about prisons
in the words “nec super eum mittemus;” nothing aboiit
sending Aim anywhere; but only about sending (something
or somebody) wpor him, or agairst him — that is, executively.

Coke’s rendering is, if possible, the most absurd and gratu-
itous of all. What is there in the words, “nec super emin
mittemus;’ that can be made to mean * nor shall he Le con-
demned before any other commissioner or judge whatsoever?”
Clearly there is nothing. The whole rendering is a sheer
fabrication. And the whole object of it is to give color for the
exercise of a_judicial power, by the king, or his judges, which
is nowhere given them. .

Neither the words,  nec super eum ibimus, nec svper eum
onitlemus,” nor any other words in the whole chapter, author-
ize, provide for, describe, or suggest, any judicial action what-
ever, on the part cither of the king, or of his jndges, or of
anybody, ezcept the peers, or jury. There is nothing about
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the king’s judges at all. And there is nothing whatever,
in the whole chapter, so far as relates lo the action of the
king, that describes or suggests anything but executive action.*

Bug that all these translations are certainly erroneous, is
proved by a temporary charter, granted by John a short time
previous to the Great Charter, for the purpose of giving an
opportunity for conference, arbitration, and reconciliation
between himn and his barons. It was to have force uniil the
matters int controversy between them could be submitted to
the Pope, and to other persons to be chosen, some by the king,
and some by the barons. The words of the charter are as
follows:

“Sciatis nos concessisse baronibus mostris qui contra nos
sunt quod nec eos nec homines suos capiemus, nec disseisie-
mus nec super eos per vim vel per arma thimus nisi per legem

regni nostri vel per judicium parium suorum in curia nostra
donec consideratio facta fuerit,” &ec., &ec.

That is, “Know that we have granted to our barons who
are opposed to us, that we will neither arrest them nor their
men, nor disseize them, nor will we proceed against them by
Jorce or by arms, unless by the law of our kingdom, or by the
judgment of their peers in our court, until consideration shall
be had,” &e., &e,

A copy of this charter is given in a note in Blackstone’s
Introduction to the Charters.t

Mr. Christian speaks of this charter as settling the true
meaning of the corresponding clause of Magna Carta, on the
principle that laws and charters on the same subject are to be
construed with reference to each other. See 3 Clristian’s
Blackstone, 41, note. )

# Perhaps the assertion in the text should be made with this qualification — that the
words ¢ per legem terre,” (according to the law of the land,) and the words “ per legale
Jjudicium parium sworwm,’” (secording to the legal judgment of his peers,) imply thai
the king, before prooceding to any executive action, will take notice of « the law of the
land,” and of the legality of the judgment of the peers, and will execute upon the
prisoner nothing except what the law of the land authorizes, and no judgments of the
peers, except legal ones.  With this qualifieation, the assertion in the text is strictly
correct — that there is nothing in the whole chapter that grants to the king, or his
Jjudges, any judicial power at all. The chapter only deseribes and limits his executive

power,
+ Bee Blackstone’s Law Tracts, page 294, Oxford Edition.
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The true meaning of the words, nec super eum ibimus, nec
super eum mitlemus, is also proved by the ¢ Articles of the
Great Charter of Liberties,” demanded of the king by the
barons, and agreed to by the king, under seal, a few days
before the date of the Charter, and from which the Charter
was framed.* Here the words used are these:

“Ne corpus liberi hominis capiatur nec imprisonetur nec
disseisetur nec utlagetur nec exuletur nec aliguo modo des-
truatur nec rer eat vel miltat super eum vi nisi per judicium
pariwin suorum vel per legem terra.”

That is, *'T'he body of a freeman shall not be arrested, nor
imprisoned, nor disseized, nor outlawed, nor exiled, nor in any
manner destroyed, nor shall the king proceed or send (any
one) against him wita vouce, unless by the judgment of his
peers, or the law of the land.”

The true translation of the words nec super eun ibimus, nec
super eum mitlemus, in Magna Carta, is thus made certain, as
follows, ‘“ xor will we (the king) proceed against him, nor send
(any one) against kim WiTH FORCE OR ARMS.”’f

It is evident that the difference between the true and false
translations of the words, nec super eum ibimus, nec super eum
eniltemus, is of the highest legal importance, inasmuch as the
true translation, nor will we (the king) proceed against him,
aior send (any one) against him by force or arms, represents
the king only in an ezecutive character, carrying the judgment
of the peers and * the law of the land’ into execution ; where-
as the false translation, nor will we pass upen kim, nor condemn
fiim, gives color for the exercise of a judicial power, on the

* These Articlec of the Cherter are given in Dlackstone’s collection of Charters, and
are also printed with the Statutes of the Realm. Also in Wilkins® Laws of the Anglo-
Saxons, p. 356.

tLingard says, The words, ¢ We will not destroy him, nor will we go upon him, nor
wiill we seud wpom him,” have been very differently expounded by different legal author-
ities. Their real meaning may be lesrned from John himself, who the next year
promised by his letters patent . . . nec super eos per vim rel per arma ibimus, nisi per
legem regni nostri, vel per judicium parium suorun in curia nostra, (nor will we go
apon them dy force or by arms, unless by the law of our kingdom, or the judgment of
their peers in our court.) Pat. 16 Joban, apud Drad. 11, app. no. 124. Ile had hith-
erto been in the habit of going with an armed force, or sending an armed force on the
fands, and against the castles, of all whom he knew or suspected to be his sccrct
enemios, without observing any form of law.’’ —3 Lingard, 47 note.

3%
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part of the king, to which the king had no right, but which,
according to the true translation, belongs wholly to the jury.

% Per legale judicium parium suorum.”

The foregoing interpretation is corroborated, (if jt were not
already too plain to be susceptible of corroboration,) by the
true interpretation of the phrase * per legale judicium parium
suorum.”’

In giving this interpretation, I leave out, for the present, the
word legale, which will be defined afterwards.

The true meaning of the phrase, per judicium parium
suorum, is, according to the sentence of his peers. The word
Judicium, judgment, has a technical meaning in the law, sig-
nifying the decree rendered in the decision of a cause. In
civil suits this decision is called a judgment; in chancery
proceedings it is called a decree; in criminal actions it is called
a sentence, or judgment, indifferently. Thus, in a criminal
suit, “a motion in arrest of judgment,”” means a motion in
arrest of sentence.*

In cases of sentence, therefore, in criminal suits, the words
sentence and judgment are synonymous terms. They are, to
this day, commonly used in law books as synonymous terms.
And the phrase per judicium parium suorum, therefore, im-
plies that the jury are to fix the sentence.

The word per means according to. Otherwise there is no
sense in the phrase per judicium parium suorum. There

® ¢ Judgment, judicium. * * The sentence of the law, pronounced by the oourt,
upon the matter contained in the record.”” — 3 Blackstone, 395. Jacob’s Law Dictionary.
Tomlin's do. .

 Judgment is the decision or sentence of the law, given by a court of justice or other
competent tribunal, as the result of the proceedings instituted therein, for the redress
of an injury.” — Bouwer’s Law Dict.

¢ Judgment, judici * * Sent of a judge against a criminal. * *# De.
termination, decision in general.”” — Bailey’s Dict.

¢ Judgment. * * In alegal sense, a sentence or decision pronounced by authority
of a king, or other power, either by their own mouth, or by that of their judges and
officers, whom they appoint to administer justice in their stead.”” — Chambers’ Dict.

¢ Judgment, * * Inlaw, the sent or doom pr d in any case, civil or
criminal, by the judge or court by which it is tried.”” — Webster’s Dict.

Sometimes the punishment itself is called judicium, judgment ; or, rather, it was at
the time of Magna Carta. For example, in a statute passed fifty-one years after
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would be no sense in saying that a king might imprison, dis-
seize, outlaw, exile, or otherwise punish a man, or proceed
against him, or send any one against him, by force or arms, by
a judgment of his peers; but there is sense in saying that the
king may imprison, disseize, and punish a man, or proceed
against him, or send any one against him, by force or arms,
according to a judgment, or sentence, of his peers; because in
that case the king would be merely carrying the sentence or
judgment of the peers into execution.

The word per, in the phrase “ per judicium parium suo-
rum,” of course means precisely what it does in the next
phrase, “per legem terree;” where it obviously means
according to, and not by, as it is usually translated. There
would be no sense in saying that the king might proceed
against a man by force or arms, by the law of the land; but
there is sense in saying that he may proceed against him, by
force or arms, according lo the law of the land; because the
king would then be acting only as an executive officer, carry-
ing the law of the land into execution. Indeed, the true
meaning of the word by, as used in similar cases now, always
is according to; as, for example, when we say a thing was
done by the government, or by the executive, by law, we
mean only that it was done by them according o law ; that
is, that they merely executed the law.

Or, if we say that the word by signifies by authority of, the
result will still be the same; for nothing can be done &y au-
thority of law, except what the law itself authorizes or directs

Magna Carta, it was said that a baker, for default in the weight of his bread, ¢¢ debeat
amerciari vol subire judicium pillorie;* that is, ought to be amerced, or suffer the pun-
ishment, or judgment, of the pillory. Also that a brewer, for * gelling ale contrary to
the assise,” ¢debeat amerciari, vel pati judicium tumbrelli’’; that is, ought to be
amerced, or suffer the punishment, or judgment, of the tumbrel. —51 Henry 3, St, 6.
(1266.)

Also the ““Statutes of uncertain date,” (but supposed to be prior to Edward IIL., or
1826,) provide, in chapters 6, 7, and 10, for “judgment of the pillory.”’ — See 1 Ruff-
head’s Statutes, 187, 188. 1 Statutes of the Realm, 203,

Blackstone, in his chapter ¢ Of Judgment, and its Consequences,’ says,

¢ Judgrrent (unless any matter be offered in arrest thereof) follows upon conviction;
being the pronouncing of that punishment which is expressly ordained by law.”’ —
Blackstone’s Analysis of the Laws of England, Book 4, Ch. 29, Sec. 1. Blackstone’s
Law Tracts, 126,

Coke says, “Judicium . . the judgment is the guide and direction of the execution.”
8 Inst. 210.
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to be done; that-is, nothing can be done by authority of law,
except simply to carry the law itself into execution. So nothing
could be done by authority of the sentence of the peers, or by
authority of *the law of the land,” except what the sentence
of the peers, or the law of the land, themselves authorized or
directed to be done; nothing, in short, but to carry the sen-
tence of the peers, or the law of the land, themselves into
execution.

Doing a thing by law, or according fo law, is only carrying
the law into execution. And punishing a man by, or according
?o, the sentence or judgment of his peers, is only carrying that
sentence or judgment into execution.

If these reasons could leave any doubt that the word per is
to be translated according to, that doubt would be removed
by the terms of an antecedent guaranty for the trial by jury,
granted by the Emperor Conrad, of Germany,* two hundred
years before Magna Carta. Blackstone cites it as follows:; —
(3 Blackstone, 350.)

“Nemo beneficium suum perdat, nisi secundum consuetu-
dinem antecessorum nostrorum, et judicium parium suorum.”
That is, No one shall lose his estate,t unless according to
(“secundum ) the custom (or law) of our ancestors, and
(according to) the sentence (or judgment) of his peers.

The evidence is therefore conclusive that the phrase per ju-
dicium parium sworum means according to the sentence of his
peers ; thus implying that the jury, and not the government,
are to fix the sentence.

If any additional proof were wanted that juries were to fix
the sentence, it would be found in the following provisions of
Magna Carta, viz.:

“ A freeman shall not be amerced for a small crime, (delicto,)

but according to the degree of the crime; and for a great crime
in proportion to the magnitude of it, saving to him his contene-

* This precedent from Germany is good suthority, because the trial by jury was in
use, in the northern nations of Europe generally, long before Magna Carta, and probably
from time immemorial ; and the Saxons and Normans were familiar with it before
they settled in England.

t Beneficum was the legal name of an estate held by a feudal tenure, See Spel-
wman’s Glossary.
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ment ;* and after the same: manner a merchant, saving to
him his merchandise. And a villein shall be amerced after
the same manner, saving to him his waynage,t if he fall under
our mercy; and none of t